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NAKED,  1 6,  112 

Naked  deposit,  i6,  112 

Naked  power,  16,  112 
NAME,  16,  112,  12S 

See  Initials;  Marriage  Name;  Ped- 
igree; Summons. 

For  the  name  of  corporation,  see  Corpo- 
ration. 

AbbreTlations,  i,  18 
See  Abbreviations. 

Adding  or  striking  off  by  amendment,  I5 

550 
Amendment.  16,  134,  135 

Defendant,  17,  622 

Plaintiff's  name,  17,  619 
Assumed 

Limitation  of  actions,  13,  736 
I    Ballots,  16,  127 

Christian  name,  6,  347 

Errors  in  printing,  16,  127 

Errors  in  writing,  16,  127 

Examples,  16,  127,  128 

General  rule  as  to  effectof  error,i6, 127 

Idem  sonans,  6,  347;    16,  128 

Initials,  6,  346 

Instances  of  imperfections  in  name,  6, 

346 

Wrong  Christian  name,  6,  346 
Bastards,  16,  117 
Change  of,  16,  117 

Constitutional  provisions,  16,  117 

Corporations,  16,  117 

Discretion  qf  court,  16,  117 

Effect  of  change,  16,  118  , 

Fending  Action 

Misnomer,  16,  130 

Power  of  court,  16,  117 

Right  to  adopt  any  name,  16,  118 
Christian,  3,  239;  16,  113 

See  infra,  Misnomer. 

Certificate  of  stock,  16,  114 

Definition,  16,  113 

Identity,  16,  119 

Indictment,  16,  114 

Indictment  for  homicide,  g,  639 

Law  knows  only  one  Christian  name 

5,433 
Misnomer,  17,  606 
Necessity'  of,  in  deed,  5,  432 
Presumption,  16,  113 

I-D— 1  1 


Complaint  Before  Justice  of  tne  Peace 

Corporations,  12,  450 

Defendant  having  two  names,  12,  449 

Defendant's  name  unknown,  i  2,  449 

Initials,  1 2 ,  449 

Middle  name,  i  2,  449 

Names  in  title,  1 2 ,  449 

Partnership,  1 2,  450 

Representative  capacity,  12,  449 
Consonants,  16,  116 
Corruptions,  16,  1 16 
Deeds 

Christian  Name 

Law    knows     only     one     Christian 
name,  5,  433 

Christian  name  as  well  as  surname,  5, 

432 

Fictitious  name  in  deed,  5,432 

Middle  name,  5,  433 

Where  party    can  be  identified  under 
name  given  in  deed,  5 ,  432 
Definition,  16,  112 
Demanding  Name  of  Accused 

Upon  arraignment  for  trial,  4,  773 
Derivatives,  16,  116 
Divorced  women,  16,  117 
Election  ballots,  6,  346;   16,127 
Estoppel,  16,  131 

Corporations,  16,  140 
Executions,  7,  124 
Idem  Sonans 

Ballots,  5,  347;   16,  128 

Definition,  16,  122 

Demurrer,  16,  126 

Examples  of  names  which  have  been 
held  idem  sonans,  16,  123 

Examples  of    names  which  have  not 
been  held  idem  sonans,  i  6,  125 

Homicide,  9,  640 

How  question  determined,  16,  126 

Identity,  i  6,  120 

Instances,  16,  123 

Instances  of .  what  have  been  held,  5, 

583,  S84 
Judicial  notice,  16,  126 
Names  beginning  with  different  letter- 

16,  127 
Plea  in  abatement,  16,  126 
Question  of  law  or  fact,  16,  126 
Statement  of  rule,  i  6,  122 
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NAME— Co»/'rf 
Identity,  i6,  119 

Idem  sonans,  16,  120 

In  general,  16,  119,  120 

Obligor  and  obligee,  i  6,  121 

Of  person,  g,  683;   16,  119 

Presumption,  9,683;   16,  119 

Proof  of,  16,  120 

Surname,  i  6,  121 
Identity  of  Name  Raises  Fresumption  of 

Identity  of  Person,  9 ,  863  ;   16,  119 

Family  name,  9,  866 

In  actions,  9,  864 

Initials,  9,  866 

In  title  to  land,  9,  865 

In  written  instruments,  9,  865 

Several   persons   of   same   name   in   a 
particular  locality,  9,  863 

Two  Persons  of  Same  Name 
Presumption  to  elder,  9,  866 
In  bills  of  sale  acts,  8,  871,  872 
In  depositions,  5,  583 
Indictment,  16,  114 

See  Indictment. 
Initials,  10,  484,  777;  22,  781 

See  infra.  Misnomer. 

Commencement,  12,  433 

Complaint  Before  Justice 
Pleading,  i  2,  449 

In  election  ballots,  6,  346 

In  election  returns,  6,  313 

Middle  name,  16,  114 

Signature  of  prosecuting  officer,  1 0,506 

Signature  to 

Frauds,  statute  of,  8,  717 

Trade-marks,  26,   259 

Vowel  initials,  16,  116 

Wills,  29,  226 
In  notice  of  copyright,  16,  14a 
Junior,  16,  121 
.    Land  office  proceedings,  16,  iig 
Lease,  i  2,  981 

Christian  narne,  i  2,  981 

Parol  evidence,  12,  982 

Person  to  whom  lease  was  made,  12 
982 
Legal  name,  16,  113 
Letter  constituting  a,  16,  116 
Maiden  name  upon  divorce,  5,  842 
Marriage  under  fictitious,  16,  119. 
Middle  Name,  10,  485;  16,  114 

At  common  law,  16,  114 

Complaint  before  justice,  12,  449 

English  rule,  16,  114 

Examples,  1  6,  115 

In  conveyances,  16,  114 

In  deeds,  5,  433 

Indictment,  4,  739 

Indictment  for  homicide,  9,  639 

Massachusetts  doctrine,  16,  115 

Misnomer,  17,  606 

Omission,  16,  114 

Summons,  16,  115 

Whether  recognized  in  law,  16,  114 
Misnomer,  16,  128 

See  Corporations  ;  Indictment 

Abatement  of  indictment,  16,  134 


Alias  Dictus,  16,  131 

Christian  names,  16,  131 

In  general,  16,  131 

Money  made  payable  to  one  under 
wrong  name,  16,  132 

Names  of  third  party,  16,  131 

Omission  of  word  "dictus,"  16,  131 

Person   executing  instrument  under 
wrong  name,  16,  131 

Sufficiency  of  proof,  16,  131 
Amendment,  16,  134,  135;  17,  619,  622 

In  indictments,  10,  539 

Plaintiff   claiming   mistake   in   own 
name,  16,  135 

What  time  amendment  may  be  made, 
^      16,134 

Change  of  name  pending  action,  16, 130 
Christian  name,  16,  128 
Demurrer,  16,  128 
Disclosing  defendant's  true  name,  16, 

129 
Effect  of  pleading  to  indictment,  16, 

129      ; 
Effect  of  Sustaining  Flea,  16,  134 

In  civil  cases,  x6,  134 

In  criminal  cases,  16,  134 
Entire  omission  of  Christian  name,  i6, 

128 
Examples,  16,  128,  129 
How  taken  advantage  of,  16,  129 
In  Criminal  Proceedings 
See  Indictment. 

Descriptio  personae,  4,  780 

Plea  in  abatement  for,  4 ,  780 
Initials,  16,  128 

Customarily  used,  16,  129 

Of  Third  Persons,  i  6,  130 
Christian  name,  16,  130 
Initials,  16,  130 
Judgment,  16,  132 

Against  partnership,  16,  132 

Against  the  "defendants,"  16,  132 

Christian  name,  16,  133 

Docket,  entry  of,  16,  133 

Docketing  under  wrong  letter,  16, 
133 

Middle  initials,  16,  133 

Omitting  Christian  name,  i  6,  133 

Partnership  names,  16, 132 

Variances,  16,  132 

Where   party   is   not    ascertainable, 
16,  132 

Whether  names  of  parties  must  be 
specified,  16,  132 
Municipal  corporations,  15,  969 
Name  Unknown,  16,  131 

Criminal  cases,  16,  131 

Entire  omission  of  name,  16,  131 

Fictitious  name,  16,  131 

Necessity  of  fictitious  name,  16,  131 

Necessity  of  full  name,  16,  128 
Partnership  name,  16,  130 
Party  usually  known  by  name  used  in 

pleading,  i  6,  130 
Plea  in  abatement,  16,  128,  129 
Reasonable  doubt,  i  6,  131 
Replication,  16,  130 
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Statute  of  additions,  i6,  133 

Statutes,  1 1 ,  367 

Surplusage,   i  6,  130 

Whether  one  defendant  can  object  to 

misnomer  of  co-defendant,  16,  129 
Misspelling  name  in  registry  list,  6,  293 
Month,  i6,  117 

Municipal  Corporatloas,  15,  966 
Bequests,  15,  967,  968 
Change  of  name,  i  5 ,  968 
Contracts,  I  5,  967 
Customary  name,  15,  970 
Effect  of  misnomer,  i  5,  969 
English  municipal  corporation  act,  1 5 , 

967 
Examples  in  general,  i  5,  966 
General  rule  as  to  name  and  style,  15, 

967 
How      municipal      corporations      are 

named,  15,  969 
Identity,  i  5 ,  9^7 
Necessity,  15,  966 
Power  of  attorney,  i  5,  967 
Suits,  1 5 ,  967,  968 
Suits  after  change  of  name,  i  5,  968 
Two  names,  i  5,  970  ■* 

Variation,  i  5,  967 
Where  no  name  is  adopted,  15,  970 
Name  of  Patented  Article  After  Expiration 
,  of  Patent,  26,  316 
Copyright,  26,  319 
Distinction  between  the  English  and 

American  rule,  26,321 
Examples,  26,  316-324 
Generic  names,  26,  321 
In  general,  26,  316 
Inventor's  name,  26,  316 
Trade-mark    adopted    and   subsequent 

patents  obtained,  26,  329 
Trade-mark  for   patented   article,  26, 

323 

'Void  patents,  26,  319 
Of  my  name  and  blood,  1 6,  142 
Of  owner,  16,  142 
Own  name,  17,  298 
Parties  to  Actions,  i  7,  493 

Actions  against  public  officers,  17,  495 

Actions  by  public  officers,  17,495 

Administrator,  i  7,  495 

Agent,  17,  495 

Alternative,  17,  494 

"  As,"  17,49s 

Character  appearing  from  declaration,. 
17,  496 

Character  of  party,  i  7,  494 

Individual  or  representative  character, 

17,494 
Initials,  1 7 ,  494 
Mere  description  instead  of  name,  17, 

493 
Party  in  two  capacities,  17,  497 
Plaintiff  in  one  capacity  and  defend- 
ant in  another,  17,  497 
Same  person  in  several  capacities,  17, 

497 
Partnership,  17,  912 

"Co.,"  17,  913 

3 


Fictitious  firm  name,  1  7,  913 
Firm  with  two  or  more  places  of  busi- 
ness, 17,  915 
Independent      firms     adopting     same 

name,  i  7,  915 
Parol  evidence,  17,  917 
Presumption,  17,  912 
Purpose,  17,  912 
Rebutting  presumption,  17,913 
Several  names,  i  7,  915 
Statutory  Enactments,  17,  913 

Construction,  17,913 

Fanciful  name,  17,914 

In  Arizona,  i  7,  913 

In  California,  17,  913 

In  Dakota,  17,  913 

In  Georgia,  1 7 ,  913 

In  Indiana,  17,  913 

In  Louisiana,  i  7,  913 

In  Massachusetts,  1 7 ,  913 

In  New  Yot^k,  i  7,  913 

Purpose  of  the  statutes,  17,  914 

Scope,  17,  914 

Use  of  another  person's 'name,  17, 

913 
Statutory  provisions,  17,  913 
The  Name  of  One  Partner  Used  as  Firm 
Name,  i  7,  914 
Presumption  as  to  whom  contract  is 

made  with,  17,  914 
Showing   authority   of  the  firm,  17, 

915 
Where    no     separate     business     is 
carried  on,  i  7,  915 
Use  of  former  partner's  name,  i  7,  913 
Use  of  the  Firm  Name  hy  Partners,  1 7 , 
916 
Contracts  made   in  any  other  name, 

16,  916 

Deviation  from  true  name,  i  7,  916 
Individual  note  under  seal,  i  7,  917 
Individual  promise,  17,  917 
Transactions  in  name  of  one  partner, 

17,  916 

Use  of  another  name,  17,  917 
Where  individual  names  of  all  part- 
ners are  used,  17,  916 
Where    no    firm    name     has     been 

adopted,  17,  917 
Wrpng  name  used  in  valid  transac- 
.  tions,  I  7,  917 
What  name  may  be  adopted,  17,  913 
Whether  indispensable,  17,  912 
Plea  in  abatement,  i  o,  484 
Polls 

Evidence  to  explain  ambiguity,  6,  431 
Prefixes,  16,  116 
Presumption,  16,  113 
Presumption   that    letter    constitutes    a 

name,  16,  116 
Public  OfBcers 
In  Whose  Name  Power  Should  Be  Exer- 
cised, I  g,  468 
By  Deputy,  1 9 ,  469 

During  sickness  or  necessary  ab- 
sence of  principal  officer,  ig, 
469 
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PuTjUo  OfBoers — Cont'd 
In  Wliose  Name  Power  Sbould  Be  Exer- 
cised— Cont'd 
'   By  Deputy — Cont'd 

In  name  of  principal,  19,  469 
Where  deputy  is  an  officer  known 
to  law,  I  9 ,  469 
By  Officer,  i  g ,  468 

By  whom  security  should  be  pay- 
able, I  9,  468 
In  general,  19,468 
In  name  of  state,  1 9  ,  468 
Suits  in  official  capacity,  i  9,  468 
Writs  and  process,  19,  468 
Reformation  of  instrument,  15,  65i,  663 
Right  to  adopt  any  name,  16,  118 
Right  to  name  child,  16,  118 
Right  to  property  in,  16,  118 
Senior,  16,  121 
Sex,  16,  121 

Sufficiency  of,  to  bond,  2,  461 
Surname,  ;6,  113 

Identity,  16,  121 
Trade-Marks,  16,  119,  135 
See  Trade-Marks. 
See  infra,  Name  of  Patented  Ar- 
ticle    After      Expiration     of 
Patent. 
Two  names,  16,  113 
Vowel  initials,  16,  116 
Whether  patronymic  binding,  16,  118 
Wills,  26,  170,  226 
Words  of  identification,  16,  127 
NAMED,  16,  142 

Relations  hareafter  named,  16,  143 
Relatives  hereinbefore  named,  16,  142 
NAME  DAY,  23,701 
NAMELY,  see  Videlicet. 
NAPTHA 

Distinguished  from  kerosene,  2,  698 
NARCOTICS,  16,143 
NARB,  16,  143 

See  Declaration. 
NATION,  16,  143 
NATIONAL 

Distinguished  from  federal,  7,  819 
National  government,  16,  219 
NATIONAL  BANKS,  16,  143 

See  Banks   and   Banking;    Savings 

Banks. 
Ad  interim  directors,  1  6 ,  149 
Appeals,  I  6,  215 
Articles  of  association,  16,  146 
Attachment,  16,  154,  216 

Against  national  banks,  16,  216 
Against    national     banks    in    another 

state,  16,  154 
By  national  banks,  16,  216 
In  general,  16,  216 
Insolvency,  16,  212 
Of  shares,  16,  195 
Banking  business,  16,  160 
Bank  notes,  15,  704 
Bills  and  Notes,  16,  167 

Borrower's  own  paper,  16,  167 
Discount,  16,  167 


Paper  acquired  not  ap  security,  1 6 ,  16S 
Purchase  of  negotiable  paper,  16,  167 
What   papers   may  be  purchased,  16, 
167 
Bonds  as  security,  16,  166 
Bullion,  16,  162 
By-Laws 

Adoption,  16,  163 

Creating    lien    on    shares    of     stock- 
holders, 2,707;   16,  163 
Power  to  Frescrllie,  16,  162 

Adoption  of  by-laws  by  quorum  of 

board,  i  6,  163 
In  general,  i  6,  162 
Transfer  of  stock,  16,  163 
Validity    of  by-laws  giving  bank  a 
lien,  2,  707;   16,  163 
Statutes,  16,  163 
Validity,  16,  163 
CafHal  stock,  see  infra.  Stock. 
Cashier,  see  infra.  Officers." 
Certificate  of  deposit,  i  6,  205 
Certificate  of  organization,   16,  146,  15S 
Certification  of  check,  16,  165 
Certifying  checks,  16,207 
Circulating  Notes 

Exemption  from  taxation,  16,  190 
Circulation,  16,  205 

Bonds  deposited  as  security,  ,16,  205 
Certificates  of  deposit,  16,  205 
National  bank  currency,  16,  205 
Citizenship,  16,  147 

Citizenship  in  a  state,  16,  147 
Citizenship  of  the  shareholder,  16, 148 
Habitat,  16, '148 
Removal  of  the  cause,  16,  148 
Whether  citizen  of  United  States,  16, 

147 
Collections,  16,  207 

Collecting  negotiable  paper,  16,  162 

In  cash  only,  16,  207 

Liability  of  national  banks  concerning, 

1 6,  207 
Receipts  for  collection  only,  16,  207 
Comptroller  of  Currency,  16,  157 
Appointment  of  receiver,  16,  159 
Certificate  of  approval,  16,  158 
Certificate  of  Organization,  16',  146,  15S 

As  evidence,  16,  158, 159 

Conclusiveness  of  certificate,  16,  15S 

Jurisdiction,  16,  158 

Proving  organization  of  bank,    16^ 

IS9 
Character  of  officer,  16,  155 

Control  over  suit  to  enforce  individual 

liability,  16,  210 
Functions,  16,  157 
Increase  of  capital,  16,  158 
In  general,  16,  157 
Power,  16,  157 

Power  to  Enforce  Stockholder's  Liability, 
•      16,  158 

Assessment  palpably  wrong,  16,  158 

Conclusiveness,  16,  158 
Relation    to   bank  in   liquidation,  16, 

IS9 
Requisitions  for  currency,  1 6,  158 
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Criminal  Liability  of  Officer,  see  infra, 

Officers. 
Declaration  of  Intention 

Declaration  made  before  clerk,  i6,  229 
Demand,  16,  206 
Deposits,  16,  160,  206 

See  infra.  Special  Deposits. 

Application  of,  16,  206 

Bank  as  depository  of  public  moneys, 
16, 206 

Certificates  of,  16,  205 

Certifying  checks,  16,  165,  207 

Demand,   16,  206 

Interest,  16,  206 

Receiving  deposits    as   collateral    for 
contract,  i,p,  165 

Set-off  by  depositor,  16,  206 

Special  deposits,  16,  160-169 
Description  of,  16,  144 
Directors,  see  infra.  Officers. 
Discount,  I  6 ,  208 

See  infra.  Usury. 
DtsBolution 

Suit  by  comptroller,  16,  159 
Effect  of  closing  up  business,  16,  147 
Xmbezzlement,  6 ,  485  ;  16,  202 

Averment   necessary  in  indictment,  6, 
498A 

By  cashier,  6,  486 

By  directors,  6,  486 

By  officers,  6 ,  485 

By  president,  6,  485 

By  teller,  6,  486 

Construction  of  word  "moneys,"  6,  485 

Generally,  6,  485 

National  banking  act,  6,  485 
Entries  to  deceive  examining  agents,  7, 

8oi 
"Established,"  16,  147 
Xstoppel 

To  deny  that  he  is  a  stockholder,  1 6, 200 
Extension  of  existence,  16,  147 
False  entries,  7,  801 ;  16,  202 
Tormatlon,  16,  145 

Articles  of  association,  16,  146 

Certificate,  16,  146 

Certificate  of  organization,  16,  146,  158 

Evidence  of  organization,  16,  147 

Formalities,  i  6,  145 

In  general,  16,  145 
•Garnishments,  16,  216 
Government  bonds  or  securities,  16,  169 
Government's  liability,  16,  171 
Habitat,  16,  148 
Information  for  forfeiture  of  charter,  16, 

206 
Injunctions,  16,216 
Insolvency,  16,  211 

"  Act  of  insolvency,"  16,  211 

Attachment,  16,  212 

Effect  of,  16,  211 

Injunction,  16,  212 

No  priority  to  United  States,  16,  212 
Preference,  16,  212 
Examples,  16,  212 
In  general,  16,  212 
Knovifledge  of  insolvency,  16,  313 


Provisions  of  national  bank  act,  16, 

212 
Transfer,  16,  212 
Remedies  after,  16,  212 
What  constitutes,  16,211 
Interest 

See  infra,  Usury. 

Addition  of  current  rate  of  exchange, 

16,  173 
Deposits,  16,  206 
In  general,  16,  172 

Legal  rate  where  no  state  rate,  16,  173 
Special  state  rate,  16,  173 
State  banks  of  issue,  i  6,  172 
State  rate  followed,  16,  172 
What  rate,  16,  172 
Internal  revenue  officers,  16,  156 
Joinder  of  parties,  16,  214 
Judicial  notice,  I2,  194 
Jurisdiction 

See  infra.  United  States  Courts. 
Attachment,  16,  154 
In  general,  16,  213 

Of  state  and  federal  courts  over,  4,  277 
Place  of  Bringing  Action,  16,  153 
Conflicting  views,  i  6,  153 
Distinction  between  local  and  transi- 
tory actions,  16,  154 
Necessity  of  bringing  suit  in  proper 

court,  16,  153 
Suit  in  court  of  another  state,  16,  153 
Whether  regarded  as  foreign  corpo- 
ration, 16,  153 
Suit?  for  recovery  of  interest  penalties, 

16,  154 
Legal  tender,  1 5 ,  704 
Liability,  16,  171 
In  general,  16,  171 
Losses  by  theft,  16,  172 
Ratification,  16,  171 
Where  reorganized  out  of  state  bank, 

16,  172 
Whether  imposed   upon  government, 
16,  171 
Liens 

Lien  by  bank  on  its  stock,  1 6 ,  201 
Limitations  of  actions,  13,  713 
Liquidation,   see    infra.    Winding   up 

AND  LIC^JIDATION. 

Loaning  credit,  16,  166 

Loaning   money    on   personal    security, 
16,  162 

Loans  and  discounts,  16,  208 

Loans    in  excess  of   prescribed  propor- 
tion of  capital  stock,  i  6,  166 

"  Located,"  1 6 ,  147 

Location,  i  6,  147 

Married  Women 

Liability  of  shareholder,  16,  195 

Mortgages 

Bank  as  mortgagee,  1 5 ,  744 
Chattel  mortgage,  16,  164,  166 
For  future  advances,  15,  802 
Mortgage  on  real  estate,  1 6 ,  164 
Purchasing    prior  mortgage   as   addi- 
tional security,  16,  171 
Release  of  mortgage,  16,  164 
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NATIONAL  BANKS- Co»/'<f 
National  Bank  Act,  1 6 ,  145 

Constitutionality  of  act,  16,  145 

In  general,  15,  145 

Object  of  act,  16,  145 
National  Control,  16,  155 

Comptroller   of  currency,    see    infra. 
Comptroller  of   Currency. 

In  general,  16,  155 

Internal  revenue  officers,  16,  156 

Jurisdictional     questions      concerning 

"  such  officers,  16,  156 

Jurisdiction    of  federal    courts,    see 
infra.  United  States  Courts. 

Scope  of,  16,  155 

Supervision   by   national  officers,   16, 

United  States  treasurer,  16,  156 
Nature  and  organization,  16,  144 
Officers,  16,  201 

Bank's  liability  for,  16,  202 

Cashier,  i  6 ,  203 
Authority,  16,  203 
Bond,  I  6,  204 
Functions,  1 6 ,  203 

Compensation,  16,  201 

Criminal  Liability,  16,  202 

Embezzlement,  6,485;  16,202 
False  representations,  16,  202 
Jurisdiction    of    state    and     federal 

courts,  16,  203 
Misapplication  of  funds,  16,  202 
National  bank  act,  16,  202 

Directors,  1 6 ,  204 

Action  as  board,  16,  304 
Authority,  16,  204 
Compensation,  16,205 
Conduct  in  general,  16,  205 
Illegibility,  16,  204 
Knowledge,  i  6,  205 
Liabilities,  16,  205 

In  general,  i  6,  201 

Liability,  i  6,  202 

President,  16,  203 
Authority,  16,203 
Bank's  liability  for  his  acts,  16,  203 
Purchase  of  real  estate,  16,  203 

Proceedings  by,  16,  202 

Removal,  i  6,  201 

Teller,  16,  204 

Vice-president,  16,  203 
Payment,  16,  207 

In  general,  16,  207 

Paying  one  of  a  set  of  checks,  i  6,  208 
Personal  security,  16,  162 
Place  for  transaction  of  business,  16,  148 
Place  of  Bringing  Action,  16,  153 

Conflicting  views,  16,  153 

Distinction  between  local  and  transi- 
tory actions,  16,  154 

Necessity  of  bringing   suit  in  proper 
court,  16,  153 

Suit   in   court   of    another   state,    16, 
153 

Whether  regarded  as  foreign  corpora- 
tion, 16,  153 
Pledged  stock,  16,  199 


Powers,  16,  160 

See  infra,  By-Laws;   Ultra  Vires. 
Agency  in  purchase  of  bonds  or  stocks, 

16,  162 
Banking  business,  16,  160 
Lien  by  bank  on  its  stock,  16,  201 
Coin,  16,  161 

Collecting  commercial  paper,  16,  162 
Concerning     negotiable     instruments, 

see  infra,  Bills  and  Notes. 
Concerning     Personal      Property,     16, 

166 

Holding    dividends    as  security   for 
stockholder's  debt,  16,  167 

Taking  personal    property    in    pay- 
ment for  real  estate,  16,  167 

Taking     pledge      or     mortgage      of 
chattels,  1 6,  166 

Taking  stocks  or  bonds  as  security, 
16,  166 
Concerning  Real  Estate,  16,  169,  170 

See  infra.  Mortgages. 
Construction  of  provision,  't  6,  162 
Corporate  seal,  16,160 
Dealing  In  Stocks,  16,  168 

See  infra.  Stock. 
Election  of  officers,  16,  160 
General  powers,  i  6,  160 
Incidental  powers,  16,  160 
Issuing  circulating  notes,  16,  162 
Loaning  money  on  personal  security, 

16,  162 
Of  buying  and  selling  exchange,  16, 

1 60 
Provisions    concerning,  16,  160 
Purchase  of  own  stock,  1 6 ,  201 
Seeking  to  recover  lost  property,  16, 

162 
Special  deposit,  5,  574;   16,  160 
Succession,  16,  160 
To  receive  deposits,  16,  160 
Preference,  16,  212 
Examples,  16,  212 
In  general,  16,  212 
Knowledge  of  insolvency,  16,213 
Provisions   of   national    bank   act,  1 6, 

212 
Transfer,   16,  212 
President,  see  ijifra,  Officers. 
Public  officers,  16,  171 
Real  Estate,  16,  169 
See  infra.  Mortgages. 

Acquiring      additional      property      as. 

further  security,  16,  171 
Power  to  sell,  16',  171 
Purchase,  16,  170 

Greater  amount  than  debt,  16,  170 

Incumbered  real  estate,  16,  170 

Power  to  purchase,  16,  170 

President  taking  title,  16,  170 

Statutory'  provisions,  16,  170 

Title,  16,  170 

To  secure  debt,  16,  170 

Who  can  call  into  question  the  va- 
lidity of  transactions,  16,  170 
Security  for  advances,  16,  171 
Receipts  for  collection  only,  16,  207 
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Eeoeiver,  i6,  196,  209;  20,  11 
Appointment,  16,  210 
Appointment    by    comptroller    of  the 

currency,  16,  159 
Comptroller  of  currency  has  control  of 

suit,  16,  210 
Effect  of  appointment  on  winding  up, 

16,  208 
Functions,  16,  211 
Power  concerning  property  in  general, 

16,  211 
Power  to  compromise  a  debt,  16,  2ii 
Relation  to  courts,  16,  211 
Relation  to  government,  16,  209 
Suit,  16,  210,  214 
Suit  in  name  of  bank,  16,  210 
Suit  in  own  name,  16,  210 
Suit  to  enforce  individual  liability,  16, 

210 
Title  to  assets,  16,  211 
Recovery  of  double   interest,  see   infra. 

Usury. 
Removal  of  causes,  ao,  994 
Resemblance   to   former    United   States 

banks,  1 6 ,  145 
Right  to  take  real  estate  as  security  for 

money  loaned,  4,  232 
Seal,  16,  160 
Set-Off 

Assets,  16,  198 
By  depositor,  16,  206 
Pleading,  16,  214 
Suit  by  receiver,  16,  210 
Special  Deposits,  5,  574 ;   i  6,  206 
Bank's  liability,  5,  574;    16,206 
Right  to  receive,  5,  574;    16,  160 
Specific  performance  of  contract  to  sell, 

16,  199 
State   banks,  see  infra,   Trans-forma- 
tion   OF     State     Into     National 
Banks. 
State  Control,  16,  150 

Governing  provisions,  16,  152 

In  general,  16,  150 

Jurisdiction  of  state  courts,  16,  152 

Permission  of  congress,  16,  150 

Proceedings  to  oust  directpr  of  bank, 

16,  153 
Provisions  as  permissive  or  otherwise, 

16,  152 
Restriction    upon   extra-state  national 

bank,  16,  151 
Scope  of  state  legislation,  i  6,  151 
Suits  for  recovery  of  interest  penalties, 

16,  IS4 
Taxation,  16,  151 
Stock 

See  generally.  Stock. 
As  security,  1 6 ,  i65 
By-laws,  16,  163 
Dealing  in  Stocks,  16,  168 

Compromising  a  debt,  16,  169 

Examples,  16,  168 

Government  bonds  or  securities,  16, 

169 
Prohibition,  16,  168 
Liability  of  stockholder,  i  6,  194 
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Lien  by  bank  on  its  stock,  16,  201 
Loans  by  bank  on  its  stock,  16,  201 
Purchase  of  Stock,  1 6,  201 

In  general,  i  6,  201 
Transfer  of  Stock,  16,  198 

Assignment     without      transfer     on 

books,  16,  198 
FaUure  to  Make  Transfer  on  Books, 
16,199 
As  preventing  change  in  individual 

stockholder's  liability,  16,  199 
Bank's  failure   to   observe  its  by- 
laws, 16,  200 
Buyer's    fraudulent    or    negligent 

failure,  16,  200 
Colorable  transfers,  16,  200 
Creditor's  rights,  16,  199,200 
Estoppel,  16,  200 
Evasive  transfers,  16,200 
Fraud  of  creditor,  1 6 ,  200,  201 
Stock   taken   in  name  of  irrespon- 
sible party,  16,  201 
Surrender     of     certificates     with 
power  of  attorney,  i  6,  200 
In  general,  i  6,  198 
Pledged  stock,  1 6 ,  167,  199 
Specific  performance  of  contract  to 

sell,  16,  199 
Transfer  as  security,  i  6,  167 
Transfer   by   foreign    executor,    16, 

199 
Transfer  to  broker  of  part  of  shares, 
16,  199 
Validity  of  by-laws  giving  bank  a  lien, 
16,  163 
StocJiholders,  16,  193 

See  generally.  Stockholders. 
Appraisal  of  shares,  16,  193 
Assessments,  16,  196 

Receiver's   right  to  suit  for,  16,  196 

Recovery  of,  16,  197 

Reduction  of  capital  stock  in  order 

to  avoid,  I  6,  198 
Right  of  set-off,  16,  197 
Voluntary,  16,  ig6 
Comptroller      Enforcing      Stockholder's 
Liability 

Assessment  palpably  wrong,  16,  158 
Conclusiveness,  16,  158 
Estoppel,  1 6 ,  200 
Individual  Liability,  16,  195,  210 
Colorable  transfer,  16,  201 
Enforcement  where   bank   in  volun- 
tary liquidation,  1 6 ,  196 
Evasive  transfer,  i  6,  200 
Extent  of,  16,  195 

Failure  to  transfer  on  books,  1 6 ,  199 
Nature,  16,  195 
Preference  to  creditor,  16,  196 
Representatives    or    estates    of    de- 
cedents, 16,  ig6 
Security',  i  6,  195 
Stock  taken  in  name  of  irresponsible 

party,  16,  201 
Transfer  in  fraud  of  creditors,  16,  200 
Where     shares     held    as    collateral 
security,  16,  195 
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NATIONAL  BANKS— CoB^'rf 
Stockhdlders — Cont'd 
In  general,  i6,  193 
Inspection  of   books  and   papers,    16, 

194 
Liability,  16,  194 

Attachment  of  shares,  16,  195 
For  costs,  1 6 ,  194 
Married  women,  16,  195 
Right  of  action,  16,  194 
Right  of  stockholders,  16,  194 
Rlgbtto  Vote,  16,  194 

Liability  disqualifying  from  voting, 

16,  194 
Stockiiolder  not  of  record,  16,  194 
Specifications  of  Capital  Stock  at  Forma- 
tion of  Bank,  16,  197 
Increase  of  Capital  Stock,  1 6 ,  197 
Comptroller's  approval  of,  16, 197 
Provisions  concerning,  16,  197 
Reduction  of  increase,  1 6 ,  197 
Subscriptions  to  increase,  16,  197 
Seduction  of  Capital  Stock,  16,  198      ^ 
In  general,  16,  198 
In  order  to  avoid  threatened  assess- 
ments, 16,  198 
Suits  concerning,  16,  194 
Taxation  upon  shares,  see  infra,  Tax- 
ation. 
Where  bank  has  gone  into  liquidation, 
16,  193 
Suit  and  Remedies,  16,  213 

Abatement  of  actions,  16,  215 

Actions  against  national  banks,  16,  214 

Actions  by  national  banks,  16,  214 

Appeal,  16,  215 

By  receiver,  16,  313 

Certificate  of  division  of  opinion,  16, 

'215 
Jurisdiction,      see     infra.     United 

States  Courts. 
Maintenance  of  Actions 
In  general,  16,  214 
Party  to  action,  16,  214 
Pleading,  16,  214 
Receiver's  relation  to,  16,  214 
Remedies  by  and  against,  i6,  215 
Removal  of  causes,  16,  215 
State  banks  retaining  corporate  name 

for  purpose  of  protection,  16,  214 
Trial,  16,  215 
Taking  personal  property  in  paj-ment  for 

real  estate,  16,  167 
Taking  possession  of  warehouse  as  secu- 
rity, 16,  165 
Taxation,  1 6 ,  179 
Assessment,  16,  191 

Curing  irregularities,  16,  192 
.  Entry  on  separate  list  or  book,  1 6 , 
191 
Listing  of  shares,  16,  192. 
Without    personal    examination   by 
assessor,  16,  191 
Collection  of  taxes  on  shares,  16,  192 
Exemption,  16,  179,  190 
Circulating  notes,  16,  190 
In  general,  16,  190 


Personal  property  of  insolvent  bank, 

16,  190 
Under  proviso  requiring   like   taxa- 
tion of  state  banks,  16,  190 
In  general,  i  6,  179 
Injunction,  10,  874 
Inspecting  powers  of  state  authorities, 

16,  192 
"  Moneyed  capital,"  2,  726 
Municipal  Taxation,  16,  191 
Privilege  *ax,  16,  191 
Requirements,  i  6,  191 
State  authority,  16,  191 
Tax  upon  busipess,  16,  191 
Where  no  like  tax  imposed  on  state 
banks,  16,  191 
Production  of  books  by  national  bank, 

16,  192 
Refusal  to  furnish  list  of  shareholders, 

16,  192 
Remedy    where    collection     enforced 

against  bank,  16,  193 
Seizure  of  property  of  bank,  16,  192 
State  authority,  16,  179 
State  Taxation,  16,  179 
Capital  of  bank,  16,  179 
Imposed  only  upon  shares,  16,  179 
Limits  of  Taxation,  16,  189 

Bank    located     in    territory,    16, 

189 
Examples,  16,  189 
On  shares  in  name,  16,  189 
Personal  property,  16,  189 
Surplus  capital,  16,  189 
Whether  shares  taxable  above  par 
value,  16,  189 
New  shares  before  comptroller's  ap- 
proval of  increase  of  capital  stock, 
16,  189 
Place  of  Taxation,  16,  187,  188 
Examples,  16,  188 
Non-resident  owner,  16,  187,  188 
Place  of  location  of  bank,  16,  187 
Statute     defining     word    "place," 
16,187  ■ 
Power  of  State,  16,  179 

Congressional  control  of  taxation, 

16,  181 
Congressional  jurisdiction,  16, 180 
Deduction  of  Bona  Fide  Debts 
Examples,  16,  184 
General  doctrine,  16,  184 
"  No  credits,"  16,  184 
Deductions  in  General,  16,  185 
Investments    in    United    States 

bonds,  16,  185 
Value  of  real  estate,  16,  185 
Discrimination  as    Compared  with 
Otber  Moneyed  Capital,  16,  180, 
181 
Deduction  of  bona  fide  debts,  16, 

181-184 
Equality  between   state  and  na- 
tional banks,  16,  182 
Examples,  i  6,  183,  184 
Exemption  of  mortgages,  judg- 
ments, etc.,  16,  183 
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Exemption  of  portion  of  other 

moneyed  capital,  i6,  183 
Exemption  of  savings  banks  de- 
posits, 16,  184 
Inequalities  In  Valuation,  1 6, 186 
Adoption  of  most  practicable 

mode  of  valuation,  16,  186 
Examples,  i6,  186 
Inequality  in  rule  of  valuation, 

16,  186 
In  general,'  16,  186 
Relief  in  equity,  16,  186 
When    fixed     percentage    the 
same,  16,  186 
In  general,  16,  181 
"  No  incorporated  banks,"  1 6 ,  182 
Partial  exemption  for  local  pur- 
poses, 16,  183 
Uniformity    among   municipali- 
ties, 16,  183 
Where   shares  of   various  com- 
panies escape  taxation,  16,  182 
Whether  credits  are  "  moneyed 
capital,"  16,  181 
Provision  giving  authority,  1 6 ,  i8o 
Shares  of  stock,  16,  180 
Shares  of  stockholders,  16,  179 
State  bank  converted  into  national 
bank,  16,  181 
Real  estate,  16,  180 
Shares  in  name,  i5,  189 
Shares  of  bank  located  in  territory, 

16,  189 
Shares  taxable  above  par,  16,  189 
Surplus  capital,  16,  189 
When    capital    invested   in    federal 
securities,  16,  179 
Statutory  provisions,  16,  179 
Territories,  25,  964 
Termination  of  existence,  1 6,  147 
Territories 

Taxation,  25,  964 
Theft  from,  16,  172 
Time  of  commencing,  16,  149 
Transaction  of  Business,  1 6 ,  148 
Place  of,  16,  148 
Time  of  commencing,  16,  149 
Transformation    of    State    Into    National 
Banks,  16,  149,  150-172 
Ad  interim  directors,  16,  149 
Foreclosure  of  mortgage,  16,  150 
In  general,  16,  149 
Legacy  in  bank  shares,  16,  150 
Other  rights  and  liabilities,  16,  150 
Status  of  reorganized  bank,  16,  149 
Stockholders,  16,  150 
Trial,  16,  215 

Ultra  Vires,  16,  164;  27,  371 
Certification  of  check,  16,  165 
Charging  more  than  specified  rate  of 

interest,  27,  382 
Chattel  mortgage,  16,  164 
Loaning  credit,  16,  166 
Loaning  money  upon  security  of  real 

estate,  27,  381 
Loaning  more  than  ten  per  cent,  of  its 
capital  stock,  27,  381 
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Loans  in  excess  of  prescribed  propor- 
tion of  capital  stock,  16,  166 
Loans  Vfhich  are  ultra  vires,  i  6,  166 
Mortgage  on  real  estate,  16,  164 
Receiving  deposit  as  collateral  for  con- 
tract, 16,  165 
Release  of  mortgage,  16,  164 
Taking  possession  of  warehouse  as  se- 
curity, 16,  165 
Transactions  Can  Be  Questioned  Only  \>y 
Government,  16,  170 
In  general,  16,  164 
Mortgage,  i5,  169 
Voidable  by  government  only,  16,  164 
Whether  contract  is  void  or  voidable, 

1 6 ,  164-166 
Who  may  take  advantage  of  ultra  vires, 
16,  160 
United  States 

Priority  of  payment  against  insolvent 
national  banks,  2,  466/ 
United  States  Courts,  16,  156 
See  infra.  Jurisdiction. 
Concurrent  jurisdiction,  16,  156 
Criminal  liability  of  officers,  16,  203 
Dissolution  by,  1 6 ,  209 
Jurisdiction,  16,  157 
Jurisdiction  in  general,  16,  213 
Removal,  16,  156 
Statute,  16,  156 
Statute  of  1888,  16,  157 
Suits,  16,  156 
Usury,  27,  1031 
See  Usury. 
Current  Rate  of  Ezcbange,  1 6 ,  173 

Addition  of,  16,  173 
Discount 

Forfeiture  of  entire  interest,  16,  174 
Limitation  of  action,  1 6,  177 
Examples,  16,  173 
In  general,  16,  172;  27,  1031 
Legal  rate  where  no  state  rate,  16,  173 
Limitation  of  Action 

Defense  of  usury,  16,  178 
Reserved  by  way  of  discount,  1 6 ,  177 
"Transaction,"  16,  177 
When  limitation  begins  to  run,  16, 
177 
Penalty  for  Taking  Excessive  Interest, 
16,  174 

Forfeiture  of  Entire  Interest,  16,  174 
Action  in  state  court,  1 6,  175 
After  maturity,  16,  174 
Counterclaim,  16,  175 
Discount  of  note,  16,  174 
Enforcement  of  contract  by  judi- 
cial process,  16,  175 
Interest  reserved,  16,  175 
Set-off,  16,  175 
United  States  court,,  16,  175 
Jurisdiction  of  state  courts,  16,  174 
Prescribed  bj'  statute,  16,  174 
Recovery  of  Double  Interest,  16,  174, 
176 

Action,  16,  176 
Assignee,  16,  177 
Judgment  creditor,  16,  177 
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NATIONAL  BANKS— Co«i"rf 
Usury — Cont'd 
Penalty  for  Taking  Excessive  Interest — 
Cont'd 

Recovery  of  Double  Interest — Cont'd 
Action — Cont'd 
Jurisdiction  of  state  courts,  i6, 

177 
Legal  representatives,  16,  177 
Time  to  commence,  16,  177 
When  limitation   begins  to  run, 

16,  177 
Who  may  bring,  i  6,  176 
Counterclaim,  16,  176 
Discount  of  paper  of  other  parties, 

16,  176 
Examples,  16,  176 
Form  of  procedure,  16,  176 
How  computed,  16,  176 
Knowledge,  16,  176 
Remedy,  16,  176 
Set-off,  16,  176 
Where  principal  is  not  paid,  1 6, 

176 
Whether  bank  may  set  off  a  judg- 
ment, 16,  176 
Whether  contract  is  void,  16,  174 
Power  of  congress,  1 6,  173 
Recovery  of  payments   of  usury,  27, 

961 
Benewal  Notes,  16,  177 

Credit  for  interest  paid  from  begin- 
ning, 16,  178 
In  general,  16,  178 
Limitation    inapplicable  to   defense 

of  usury,  16,  178 
Set-off  of  interest  on  prior  notes,  1 6 , 

178 
Without  additional  usury,  16,  178 
.  Set-Off  and  Counterclaim 
Action  on  note,  i  6,  175 
Double  interest,  16,  176 
Special  state  rate,  i6,  173 
State  banks  of  issue,  i  6,  172 
State  laws  making  usury  criminal,  27, 

103 1 
State  rate  followed,  i  6,  172 
What  rate,  16,  172 

Where  state  laws  superseded,  16,  173 
Whether  contract  of   debt  is  void,  16, 

174 
Winding  up  and  Liquidation,  1 6 ,  208 
Insolvency,  see  infra,  Insolvency. 
Preference,  see  infra,   Preperknck. 
Receiver,  see  infra.  Receiver. 
Claim  Against  Suspended  Bank,  16,  213 

Amount  paid  on  claim,  16,  213 

Whether    confined    to  strict    debts, 
16,  213 
Dissolution    by    federal    courts,     16, 

209 
Effect  of  appointment  of  receiver,  16, 

208 
Forfeiture  of  rights  and  privileges,  16, 

209 
How  far  provisions   of  national  bank 

act  exclusively,  16,  208 


Interest  on  claims  pending  administra- 
tion, 16,  209 
Voluntary  liquidation,  16,  209 
Winding  up,  16,  20S 
NATIONAL  CORPORATIONS,  16,  26 
See    General     Corporations;     Na- 
tional Banks. 
Attachment  and  garnishment,  8,  396 
Creation,  16,  216 

Corporations  intended    to   operate   in 

United  States  generally,  16,  217 
Power  of  congress,  16,  216 
Eminent  domain,  6,  606 
Examples 
Intended  to  Operate 

Outside  United  States,  16,  217 
Within    District   of  Columbia,    16, 

217 
Within  the  territories,  16,  217 
Within  United  States  generally,  16, 
217 
Franchises,  16,  218 
Jurisdiction  in  suits,  16,  219 
Jurisdiction  of  federal  courts,  4,  276 
Power,  16,  218 
Power  of  congress,  3,  706 
Power  of  state,  16,  218 
Removal  of  causes,  20,  1002 
Taxation,  16,218;  25,632 
National  roads,  25,657 
Venue    of    suits    brought    against,    19, 

NATIONAL  GOVERNMENT 

Eminent  domain,  16,219 
NATIONS,     LAW    OF,     see     Interna- 
tional Law  ;  Military  Law. 
NATURAL,  16,219 

Natural  allegiance,  3,  511 ;  16,  220 

Natural    and     artificial    persons    distin- 
guished, 1 6 ,  220 ;  18,  404 

Natural  law,  16,  220,  233 

Natural  liberty,  13,  508 

Natural  lives,  16,  220 

Natural  love  and  affection,  1 6 ,  234 

Natural  or  reasonable  wear  or  tear,  16, 
220 

Natural  oyster  bed,  1 6,  220 

Natural  persons,  16,  220 

Natural  state  of  a  stream,  16,  220 
NATURAL  CHILDREN,  see  Bastardy; 

Legitimacy. 
NATURAL  GAS,  16,220 

See   generally.    Gas    and    Gas    Com- 
panies. 

Companies,  1 6 ,  222 
See  Pipe  Lines. 

Constitutionality  of  company's  charter, 
8,  1269 

Distinguished  from  heat,  16,  221 

Distinguished  from  oil,  16,  221 

Drilling  gas  wells,  16,  222 

Eminent  domain,  16,  222 

Nature  and  character,  16,  220 

Pennsylvania  natural  gas  act,  16,  222 

Property  in,  16,  221 
NATURAL  GUARDIAN,   see  Guardian 

AND  Ward. 
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NATURALIZATION,  6,  266;  16,  223 
See  Citizenship;  Expatriation. 
African  nativity,  16,  225 
A  judicial  act,  3,  248  . 
Aliens  in  military  service  of  the  United 

States,  I  6,  228 
Allegiance 

Definition  of,  i ,  490 
Application  to  Be  Admitted  to  CitizensMp, 

16,  230 

Before  wiiat courts,  16,  230 

Declaration,  16,  230 

Good  moral  character,  16,  230 

Judgment,  16,  231 
Effect  of,  16,  231 
Effect  on  suit  before  court  of  claims, 

16,  231 
Privilege  of  citizenship,  16,  231 
Recording,  16,  231 
Retroactive  effect  of   naturalization, 
16,  232 

Proof,  I  6,  230 

Renunciations,  16,  230 

Resident  in  United  States,  16,  230 

Whether  court  acts  judicially,   16,  230 
By  acquisition  of  territory,  6,  268 
By  state,  1 6 ,  224 
Certificate,  see  infra,  Record. 

Impeachment,  6,  268;  16,  233 

In  general,  16,  232,  233 

Suit  for  cancellation  by  United  States, 
16,233 

When  void,  6,  268 
Child  of  citizen  born  abroad,  16,  226 
Chinese,  3,  250;  6,  272 
CltlzensUp 

Acquired  by  naturalization,  3,  246 
Collateral  ifnpeachment  of  certificate,  6, 

268 ;   16,  233 
Declaration  of  Intention,  5,  368;  16,  225, 

229 

City  and  county  courts,  16,  229 

Effect  of  declaration,  16,  229 

Form  of  declaration,  i  6,  229 

In  general,  16,  229 

Recording  declarations,  i  6,  230 

State  courts,  16,  229 
Declaration  upon  application  to  be  ad- 
mitted, I  6,  230 
Definition,  i  6,  224 
Denization,  5,  564 

Definition  in  England  and  South  Car- 
olina, 5,  564 
Free  white  person,  16,  225 
In  England,  3,  249 
Infants,  i  6,  225 

Declaration,  16,226 

Evidence,  i  6,  226 

Resident,  16,  225 

Statute,  16,  225 

When  deemed  citizens,  16,  225 
In  Whom  Power  Is  Vested,  i  6,  224 

United  States,  16,  224 
Judgment,  i  6,  231 

Conclusiveness,  16,  231 

Effect  of,  16,  231 
Married  women,  i  6,  225 
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■  Moral  character,  16,  230 
Naturalized  citizen's  right  to  take  lands, 

3,  248 
Non-resident  wife  of  citizen,  i  6,  227 
Oath,  16,  229 
Perjury,  18,  307 

Power  of  congress  to  make  naturaliza- 
tion laws,  3,  246,  70s 
Preliminary  declaration,  16,  225 
Privileged  Classes,  see  infra.  Infants. 
Aliens  in  military  service  of  the  United 

States,  16,  228 
Non-resident  wife  of  citizen,  16,  227 
Seamen,  16,  228 
Soldiers  and  Sailors 

Qualification  as  to  race,  i  6,  228 
Widow  and  children  of  one  who   has 
made   preliminary    declaration,    16, 
227 
Wives  of  citizens,  16,  227 
Procedure  under  United  States  statute, 

3,  247 
Proof  of,  6,  435 
Provisions  of  United  States  statutes,  3, 

247 
Record 

As  to  what  is  sufficient,  16,  233 

Effect  as  evidence,  16,  232 

Examples,  16,  232 

Impeachment  in  collateral  proceedings, 
16,  233 

Judgment,  16,  231 

Preliminary  declaratoin,  16,  230 

Showing  prerequisites  were  complied 
with,  16,  233 
Residence,  16,  230 
Resident  in  state  or  territory,  1 6 ,  225 
Resident  in  United  States,  16,  225 
Retroactive  effect  of,  3,  248;  5,  565;   16, 

232 
Right  of,  3,  513 
Rights  of  states  to  legislate  regarding,  3 , 

250 
Seamen,  i  6,  228 
Soldiers  and  Sailors 

Qualification  as  to  race,  16,  228 
State  court's  jurisdiction,  3,  247 
Surrogate's  courts,  24,  986 
United    States    statutes    regulating,    3, 

247 
When  naturalized  citizens  may  vote,  6, 

269 
Where  naturalized  citizen  may  vote,  16, 

232 
Wlio  May  Be  Naturalized,  1 6,  225 

See  infra,  PRIVILEGED  Classes. 

African  nativity,  16,  225 

Alien  friend,  16,  225 

Free  white  person,  16,  225 

In  general,  i  6,  225 

Married  women,  16,  225 

Preliminary  declaration,  16,  225 

Resident  in  state  or  territory,  16,  225 

Resident  in  United  States,  i  6,  225 
Widow   and   children  of    one    who    has 

made  preliminary  declaration,  16,  227 
Wives  of  citizens,  16,  227 
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NATURALIZED 

Indian,  lo,  440 
NATURAL  LAW,  11,433 

See  generally^  International  Law. 
NATURAL  LOVE  AND  AFFECTION,  16, 

234 

As  consideration  for  bills  and  notes,  2 ,  360 

As  consideration  to  support  a  deed,  16, 

234 
Brother  and  sister,  16,  234 
Collateral  consanguinity,  16,  234 
Definition,  i  6,  234 
Executory  contract,  1 6 ,  234 
Family  arrangements,  7 ,  808 
Husband  and  wife,  i  6,  234 
Marriage  Settlements,  14,  554 

As  against  the  grantor,  14,  555 

Executory  contract,  14,  555 

Nature,  14,  554 

Purpose,  14,  554 

Whether  valuable  consideration,  1 4, 555 
Mistake,  15,  678 
Parent  and  child,  16,  234 
Recitals  in  deed,  16,  235 
NATURALLY,  16,235 
NATURE 

Like  nature,  13,  664 

Nature  of  the  offense,  16,  220 

Nature,  substance,  and  quality  of  article 

demanded,  16,  220 
NAUGHTY,  16,236 
NAVIGABLE  WATERS,  16,  236 

See  Fish  and  Fisheries;  Navigation; 

Towage,  Tugs,  and  Tows. 
See  generally.    Water     and      Water 

Courses. 
As  to  jurisdiction  over   high   seas,     see 

Admiralty;  International  Laws; 

Jurisdiction. 
Anchoring,    16,262 
"Arm  of  the  Sea" 

Construed,  i ,  718 
Artificially  navigable,  16,  244 
As  boundaries,  2,  504 
Banks  and  shores,  16,  261 
Boom  companies,  2,  471;  4,  250 
Bridges,  2,  546;   16,  260,  269 

Nuisance,  10,  842 

Power  of  congress  to  authorize,  2,  546 

Power  of  state  to  authorize,  2,  546 
Burden  of  proof,  16,  245 
Classes,  i  6,  246 

Continuous  navigability,  16,  244 
Dams 

Power  of  congress,  4,  976 

Right  to  dam  navigable  waters,  4,  974 

Right  to   erect   dams   over  navigable 
streams,  4,  974 

Statutory  right  to  erect   no  protection 
for  injuries  to  private  owner,   4,  976 
Definition,  i,  195;  2,  505;  16,236 

At  Common  Law,  1 6 ,  245 

Tidal  test  only  prima  facie  one,  16, 
246 

Civil  law,  16,  246 

Departures  from   common-law  defini- 
tion, 16,  246 
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In  America,  i,  195;  2,  505;  16,  236-240 
Burden  of  proof,  1 6 ,  245 
Commerce  carried  on,  i  6,  241 
Floating  logs   onl^'  during   freshet, 

16,  243 
In  general,  16,  236-240 
Judicial  notice,  16,  245 
Navigability  must  be  periodical,  1 6 , 

243 
Navigability  need  not  be   perennial, 

16,343 
Passage   for  sea-going    vessels,   16, 

244 
Proof  of  navigability,  16,245 
Qualifications  of  rule  as  to  commerce, 

1 6 ,  242 
Question  of  law  or  fact,  1 6 ,  245 
Restrictions  on  right  of  floatage,  1 6 , 

242 
Streams  merely  floatable,  16,  242 
Streams   periodically  floatable,    16, 

243 
Test  in  North  Carolina,  16,  244 
Tests  of  navigability,  16,244 
Waters  artificially  navigable,  i  6,  244 
Whether  commerce  carried  on  must 

be  valuable,  16,  241 
Whether  navigability  need  be  con- 
tinuous, 16,  244 
Eas'ements,   see   infra,    Public    Ease- 
ments OF  Passage. 
Eminent  domain,  i  6,  262,  265,  266 
Federal  government   authorizing  public 

use  of,  6,  538 
Fisheries,  16,  269 
Floatable  Streams,  2,  470;  16,  245 
Floatable  during  a  freshet,  16,  243 
Restrictions  on  right  of  floatage,  16, 

242 
Streams  floatable  merely,  16,  242 
Streams  periodically  floatable,  16,  243 
Grant  of  state  lands,  23,  52 
"High  seas,"  9,  361 
Ice,  9,  857 

Improvements,  10,  269;  16,  264 
Legislative  Powers,  1 6 ,  264 
Examples,  16,  264 
In  general,  16,  264 
Power  of  congress,  16,  264 
Power  of  parliament,  16,  264 
Power  of  state,  16,  264 
Sights  of  Riparian  Owner  to  Compensa- 
tion, 16,  265 
Injuries  incident  to   improvements, 

16,  26s 
Unnavigable  stream  made  navigable, 

16,265 
Where  injury  is  not  incident  to  im- 
provement, 16,265 
Indictment  for  offense  upon,  4,  268;    10, 

591 
Injunction,  10,  977 

By  attorney-general  when  nuisance  is 
erected,  23,  8i 
Judicial  notice,  12,  173;  16,  245 
Jurisdiction,  16,  257 
See  Admiralty. 
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Over  Interstate  Waters,  i6,  258 

Center  of  stream,  16,  259 
Concurrent  jurisdiction  of  state,  16, 

258 
Examples,  16,  259 
The  marine  league,  16,  247 

State  Jurisdiction  Over  Interstate  Waters, 
16,257 
Commerce  clause  in   United  States 

constitution,  16,257 
Fixing  compensation  for  pilot,   16, 

258 
Fort  and  harbor  regulations,  16,  258 
Providing  for  pilotage,  16,  258 
Regulating  speed  of  steamboats,  16, 

258 
Regulations,  16,  257 
Lakes,  12,  6i2 

See  Lakes  and  Ponds. 

New  York  doctrine  as  to  title  of  ripa- 
rian owner,  12,  613 

Public  highways,  i  2 ,  612 

Slparian  Klghts,  i  2,  618 

Right   to   cut  and  take  ice,  see  Ice 

AND  Ice  Companies. 
As  depending  on  title  to  bank,  1 2, 619 
Early  English  authorities,  12,  618 
Interference  with  access,  i  2 ,  622 
Lake  Muskegon,  12,  619 
Right  of  access,  i  2,  622 
Right  to  construct  wharves,  1 2 ,  620 
Under  Massachusetts  law,  12,  619 

Title,  12,  613 

Grant  by  state,  i  2,  617 
In  Michigan,  12,  617 
In  New  Jersey,  12,  617 
In  New  York,  i  2,  6r6 
In  United  States  courts,  12,  617 
Of  riparian  owner,  12,  613 
Public  property,  12,  615 
Landings,  i  6,  261 
Legislature  authorizing  a  public  use,  6 

538 

Logs 

Floating  on,  2,  470;  16,  242,  245. 

Logs  and  lumber,  16,  269 

Mooring,  16,  262 

Non-Tidal,  16,  249 

See  Lakes  and  Ponds. 

Not  Navigable  Lakes 

Title  to  great  lakes,  12,  613 

Nuisances,  10,  839 

Obstructions,  i  2 ,  629 ;   16,  267 

Affording  passage  to  ships,  16,  268 

Bridge,  16,  260,  269;   10,  842 

By  boats  and  vessels,  16,  268 

By  boom  companies,  2,471,  472;  4,250 

Deposits  of  sewage,  16,  268 

Elevators,  16,  268 

Examples,  16,  267-270 

Fisheries,  16,  269 

Floating  dock,  16,  268 

Gas  company  paying  pipes,  16,  267 

Grounding  of  vesSel,  16,  268 

Hidden  obstructions,  16,  267 

Prima  facie  nuisance,  16,  267 

Public  or  private  nuisance,  16,  268 
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Rafts  and  logs,  16,  269 
Remedies,  16,  270 
Seines  or  nets,  16,  269 
Slight  obstructions,  1 6 ,  268 
Store  houses,  16,  268 
Telegraph  cables,  16,  267 
Temporary  obstructions,  16,  268 
Vessel  stretching  a  line  across  passage, 

16,  267 
Wharves,  29,  67 
What  are,  16,  267 
OwnersUp,  16,  248 
Rivers,  16,  250 
Oj'ster  beds,  16,  260 
Perennially  navigable,  1 6 ,  243 
Proof  of  navigability,  16,  245 
Public,  16,  246 

Public  Easements  of  Passage,  16,  259 
Definition,  16,  259 
Enjoyment  of  property  in  oyster  bed, 

16,  260 
Exercise,  16,  260 
Exercise  of  the  Right,  1 6 ,  263 

Governed  by   law  of  highways,   16, 

263 
Reasonable  use  question  of  fact,  16, 

263 
Use  must  be  reasonable,  1 6 ,  263 
Usual  track  of  boats,  16,  263 
How  acquired,  16,  260 
How  lost,  1 6 ,  264 
Legislative  enactments,  1 6 ,  260 
Nature,  16,  259 

Navigation  paramount  right,  16,  260 
Paramount  to  right  to  use  and  main- 
tain bridge,  16,  260 
Travel  on  ice,  16,  259 
Use  of  Banks  and  Shores,  16,  261 
Anchoring,  16,  262 
By  civil  law,  16,  261 
Common  law,  16,  261 
Eminent  domain,  16,  262 
Landings,  16,  261 
Landings  by  prescriptions,  16,  262 
Mooring,  16,  262 
Stranded  property,  i  6,  263 
Towing,  1 6,  262 
Whether  right   dependent  upon  legis- 
lature, 16,  260 
Public  Waters 

Right  to  bathe  in  the  sea,  16,  248 
R^^vers,  16,  250 
Question  of  law  or  fact,  1 6 ,  245 
Right  of  public  to  use  them  as  highways, 

2,  506 
Right  of  riparian  owner  in,  6,  538 
Riparian  Owner's  Right  to   Compensation, 
16,  265 
Injuries  incident  to  improvements,  16, 

265 
Unnavigable  stream  made   navigable, 

16,265  . 
Where   injury  is  not  incident  to  im- 
provement, 16,  265 
Rivers,  16,  249 

See  Lakes  and  Ponds;  Water  and 
Water  Courses. 
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NAVIGABLE  WATERS— Co»ifW 
Rivers — Confd 
Banks,  i6,  249 
Bed,  I  6,  249 
Definition,  i  6,  249 
Parts,  I  6 ,  249 
Shores,  16,  249 
Whether  Public  Property 

In  Alabama,  16,  250 

In  Arkansas,  r6,  250 

In  California,  16,  250 

In  Delaware,  16,  253 

In  England,  16,  257 

In  Georgia,  16,  254 

In  Illinois,  i  6,  253 

In  Indiana,  16,  250 

In  Iowa,  16,  250 

In  Ireland,  i5,  257 

In  Kansas,  i  6,  251 

In  Kentucky,  1 6 ,  254 

In  Maine,  16,  254 

In  Maryland,  16,254 

In  Massachusetts,  1 6 ,  254 

In  Michigan,  16,  254 

In  Minnesota,  16,251 

In  Mississippi,  i  6,  255 

In  Missouri,  16,  251 

In  Nevada,  16,  251 

In  New  Hampshire,  16,  255 

In  New  Jersey,  16,  255 

In  New  York,  i  6,  255 

In  North  Carolina,  16,  256 

In  Ohio,  16,  256 

In  Oregon,  i  6,  251 

In  Pennsylvania,  16,  252 

In  Rhode  Island,  16,  256 

In  South  Carolina,  16,  256 

In  Tennessee,  i  6,  252 

In  Vermont,  i  6,  256 

In  Virginia,  16,  252 
^     In  West  Virginia,  16,  252 

In  Wisconsin,  16,  256 
Whether  public  waters,  16,  250 
Semi-public,  16,  253 
State,  see  infra.  Jurisdiction. 
Test  of  navigability,  1 6 ,   244 
Tidal  Test,  1 6 ,  245,  246 
In  England,  16,  246 
In  United  States,  16,  246 
Title  to  soil  beneath,  16,  246 
Tidal  Waters,  16,  245,  247 

Departure  from  the  common-law  defin- 
ition, 16,  246 
National  Dominion  Over,  1 6 ,  247 

Between   enclosing    headlands,    16, 
248 

Qualifications  of    the  doctrine,  i6, 

247 
Statutory  extension,  16,247 
The  marine  league,  16,  247 
Where  coast  is  indented,  16,  248 

Rivers,  16,  250 

Title,  16,  248 

Title  to  soil,  16,  245 

Used  interchangeably  with  navigable 
waters,  1 6 ,  245 
Title,  16,248 


Title  to  bed  of  fresh  water   streams,  2 , 
506 

Title  to  tidal  waters  not  actually  naviga- 
ble, 2 ,  506 

Title  to  tidal  waters  usually  in  state,  2, 
506 

Towing,  16,  262 

Wharves,  29,  67 

See  Wharves.  , 

What  Are,  i ,  139 

Fish  and  fisheries,  8,  33 
Of  United  States,  8,  33 

What  constitutes,  in  the  United  States, 
I,  195;  16,  236 

What  is  a  navigable  stream,  2,  505;   16, 
236 
NAVIGATION,  16,  270 

See    Admiralty;    Interstate    Com- 
merce; Navigable  Waters;  Pilots. 

See    generally,    Seamen;     Ships    and 
Shipping. 

See  Towage,  Tugs,  and  Tows. 

Accident,  see  infra.  Inevitable  Acci- 
dent. 

Adrift,  see  infra.  Drifting  Vessels. 

Anchored  Vess^,  i  6,  326  . 

Anchorage   in    middle   of  a  river,  16, 

329 
Anchored  at  night  in  mid  channel,  16,' 

327 
Anchored  off  coal  pier,  16,  327 
Anchored  too  near  another  vessel,  16, 

328 
Anchor  Watcbi  16,  331 

See  infra.  Lights;  Lookout 

At  night,  16,  331 

Duty  to  keep,  i  6,  331 

In  the  day,  16,  331 
Boat  set  adrift,  16,  329 
Burden  of  proof,  i  6,  326 
Duty  of  vessel  in  motion,  16,  326 
Fastenings  broken  by  inevitable  acci- 
dent, 16,  330 
Generally,  16,326 
Interference  with  movements  of  other 

boats,  I  6,  329 
Lying  in  channel,  i  6,  328 
Lying  in  entrance  to  port,  i  6,  328 
Prima  facie  evidence  for  action,    16, 

327 
Proper  place,  16,  328,  330,  33L 
Securely  fastened,  16,  329 
Vessel  on  ways,  1 6 ,  330 
What  is   proper  place  for  anchoring, 

I  6,327 
Anchor  -watch,   see    infra,   Anchored 

Vessels. 
Boat  Crossing  River 

Ferry  boat's  duty  to  remain  in  slip,  16, 
305 
Burden  of  Proof,  1 6 ,  337, 360 
Inevitable  accident,  16,  361 
Negligence  of  precaution,  16,  361 
To  show  negligence,  16,  360 
When  on  plaintiff,  16,  360 
Cargo,  see  infra.  Measure  of   Dam- 
ages. 
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'  Change  of  course,  see  infra.  Steering 

AND  Sailing  Rules. 
Change  of  ownership,  i6,  355 
"Close-hauled,"  16,  294 
Collision,  see  infra.  Liability  for  Col- 
lision;   Liability   for    Damages; 
Lights;       Local       Regulations; 
River  Navigation  ;  Steering  and 
Sailing  Rules. 
Application,  16,  277 
Between  vessels  of  different  national- 
ity, 16,  377 
Care  to  Be  Exercised,  16,  283,  284 

Lights  not  those  prescribed  by  law, 

1 6,  283 
Whether  compliance  with    law  ex- 
cuses neglect,  16,  284 
Definition,  16,  276 
Different  systems,  16,  277 
Duty  after,  16,  337 
Nature,  16,  277 
Origin,  16,  277 
Place  where  occurred,  16,  277 
Proof,  1 5,  337 

Sound  signals  for  fog,  16,  290 
Statutory  enactment,  16,  277 
Upon  high  seas,  i  6 ,  277 
When  Vessel  Shows  No  Lights,  1 6,  283 
Where   accident    could    have    been 
avoided,  16,  283 
Consent  to  violation  of  rules,  16,334 
Corporation  created  for,  10,  269 
Costs 

Collision,  I  6 ,  364 

Attorney's  fees,  16,  365 
Discretion  of  court,  1 6,  365 
Failure  to  render  assistance,  16,364 
Inevitable  accident,  16,364 
Neither  to  blame,  r6,  364 
Vessel  most  in  fault,  16,  364 
Where  both  vessels  in  fault,  16,  364 
Where  costs  should  be  divided,  i  6, 

364 
Who  should  bear  costs,  16,  364 
Cross  claims,  i  6,  360 
Crossing,  16,  277 
Crossing  vessel,  i  7,  297 
Damages,   see    infra.    Lien   for  Dam- 
ages ;   Measure  oV  Damages  ;  and 
see  Maritime  Liens. 

Damnum  absque  injuria,  16,  356 

Exemplary,  16,356 

Laches,  16,  350 

Personal  injuries,  16,  356 

Proof  of,  16,  355 

Unseaworthiness,  16,  350 
Damnum  absque  injuria,  i  6,  256 
"Dangers  of  navigation,"  3,  148 
Decree,  16,364 
Definition,  i  6,  272 
Demurrage,  16,  354 

Allowance  of  damages,  16,  354 

Amount  of  damage,  i  6,  354 

General  rule,  16,  354 
Departing  from  Bules,  16,  335 

Consent  of  one  vessel  to  violation  by 
another,  16,  335 
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Custom  of  particular  place,  16,  335 

Showing  necessity,  i  6,  335 

Vessel  carrying  mails,  16,  335 

When  justifiable,  16,  335 

Where  it  would  be  dangerous  to  obey, 

I  6,  335 
Drifting  Vessels,  i  6,  333 

Adrift  by  inevitable  accident,  16,  330 
Boat  purposely  set  adrift,  i  6,  330 
Duty  after  collision,  16,  337 
"  End  on,"  6,  639;  16,  296 
Evidence,  i  6,  360 

Sufficiency  of  proof,  16,  361 
What  Admissible,  i  6 ,  362 
Example,  i  6,  .362 
Log  books,  1 6 ,  362 
Exemplary  damages,  1 6 ,  356 
Expert  and  opinion  evidence,  7,  508 
Fishing  vessels,  16,  326 
Fog,  see  infra,  Sound  Signals  for  Fog. 
Bate  of  Speed,  i  6 ,  291 
England,  16,  292 
Examples    of  moderate   speed,    16, 

291 
Rule  not  absolute,  16,  292 
Sailing  vessels,  16,  392 
Speed  question  of  fact,  16,  292 
Steamer,  1 6 ,  291 
Steamer  fulfilling  mail  contract,  16, 

292 
What  is  moderate,  16,  291 
Vessel  at  anchor,  16,  293 
"  Going  off  large,"  8,  1357  ;  i  2,  902 
Helmsman,  i  6,  343 
"Incident    to    navigation   of    river,"    3, 

148 
Inevitable  Accident,  1 6 ,  348 
Examples,  i  6 ,  348,  349 
In  general,  16,  348 
Liability,  i  6,  348 
Rule  as  to  loss,  16,  349 
Injury  to  freight,  16,  349 
Inland  navigation,  1 1 ,  i 
Interstate  commerce,  1 1 ,  541 
Jurisdiction  of  federal  government,   10, 

269 
Justification,  16,  360 
Laches,  i  6,  358 

Launching    vessel,    see    infra,    Negli- 
gence. 
Legislative  Control,  see  infra,  Powers  of 
Congress  Over  ;  Power  of  State. 
See  Interstate  Commerce. 
Liability  for  Collision,  1 6 ,  337 
See  infra.  Negligence. 
Burden  of  proof, .16,  337 
Generally,  16,  337 
What  must  be  shown,  16,  337 
Where  Both  Are  in  Fault,  16,  339 
Common-law  rule,  16,  340 
Division  of  loss,  16,  339 
Equally  in  fault,  1 6 ,  340 
Examples,  i  6 ,  340 
Reasonable  doubt,  16,  341 
Where  neither  is  in  fault,  1 6 ,  341 
Where  One  Is  In  Fault,  16,  338 
General  rules,  16,  338 
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NAVIGATION— Co«!!V 
Liability'  for  Collision — Cont'd 
Where  One  Is  In  Fault — Cont'd 

Where    accident    might    have   been 
avoided,  i6,  338 
Where  several  are  in  fault,  16,  342 
Liability  for  Damages,  1 6 ,  349 
See  infra,  DAMAGES. 
Cargo,  16,  357 

Covered  by  owner  of  vessel,  16,  357 
Liability  in  general,  16,  357 
Change  of  ownership,  16,  355 
Charterers,  16,  350 
Consequential  damage,  16,  361 
Fault  of  one  of  vessels,  16,  351 
In  general,  1 6,  349 
Insurers,  i  6,  350 
Pilot,  16,  351 
Seaworthiness,  i5,  350 
Subsequent  stranding,  16,351 
Weak  vessel,  16,  358 
Licenses  of  officers  of  steam  vessels,  13, 

Iden  for  Damages,  1 6 ,  358 
See  Maritime  Liens. 
Ligbts,  1 6,  278,  284 
Anchored  Vessels,  16,  287 

Accident  not  from  want  of  light,  16, 

289 
Anchor  lights,  16,287 
Duty  to  keep  light  burning,  16,  287 
Examples,  16,287-289 
Light  not  in  conformity  to  statutes, 

16,289 
Necessity   of    watch    to   keep   light 

burning,  16,  287, 
Presumption  of  fault,  16,289 
Where  no  light  is  necessary,  16,  287, 
288 
Assuming    position   where    lights  are 

obscured,  16,  284 
As   to   anchor  -watch,  see   infra,  An- 
chored Vessels. 
At  anchor,  16,  278 
Close-hauled,  16,  278 
Collision 
Care  to  Be  Exercised,  16,  283 

Lights   not    those    prescribed    by 

law,  16,  283 
Whether  compliance  with  law  ex- 
cuses neglect,  1 6 ,  284 
When  Vessel  Shows  No  Lights,  16, 2S3 
Where  accident  could  have  been 
avoided,  i  6,  283 
Dutv  of  steamer  seeing  lights  ahead, 

16,286 
Failure  to  Display  Proper  Lights,  1 6 ,  342 

See  Lights  of  Fishing  Vessei-. 
Generally,  16,  278 

Lost  bj'  tempestuous  weather,  16,  282 
Moonlight  night,  x6,  283 
Preventing  lookout  from  seeing  ahead, 

16,  2S4 
Rule  for    Harbors,    Lakes,  and    Inland 
Waters,  1 6 ,  280 
Coal  boats,  l  6,  281 
Ferryboats,  16,281,282 
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Ocean-going  steamers,  16,  289 

Pilot  vessels,  i6,  281 

Sailing  vessels,  16,  280,  281 

Small  boats,  16,  282 

Small  sail  vessels,  16,  281 

Steamer  carrying  sail,  16,  280 

Steamers  on  Mississippi,  16,  281 

Steam  vessels,  i  6,  280 

Towing  steamers,  i5,  281 

Vessels  at  anchor,  i  6,  281 

War  vessels,  16,  282 
Rules  for  High  Seas  and  Coast  Waters, 

16,  278 

Fishing  vessels,  1 6 ,  279 

Open  boats,  16,  279,  282 

Pilot  vessels,  16,  279 

Sailing  vessels,  16,  279 

Side  lights,  i6,  279 

Small  vessels,  16,  279 

Steam  and  sail  vessels,  1 6,  278 

Towing  steamers,  16,  278 

Vessels  at  anchor,  16,  279 

Vessels  being  overtaken,  1 6 ,  280 

Vessels  laying  telegraph  cables,  16, 
278 

Vessels  not  under  command,  16,  278 
Steamer    approaching    sailing    vessel, 

16,  284 
Tugs  and  tows,  1 6,  287 
Vessel  aground,  16,  283 
Vessel  Being  Overtaken,  1 6,  286 

Consequence  of  failure  to  show  light, 
1 6 ,  286  ^ 

Duty  to  show  light  from  stern,  16, 
286 

Steamer's   liability  though    no  light 
is  shown,  16,  286 
Vessel  under  way,  16,  283 
Visibility,  16,  284 

Assuming  position  where  lights  are 
obscured,  16,  284 

Duty  of  steamer  seeing  lights  ahead, 
1 6,  286 

Preventing     lookout     from      seeing 
ahead,  16,  284 

Steamer  approaching  sailing  vessel, 
1 6 ,  284 

When  sailing  vessel's  lights  are  not 
visible,  16,  284 
When  sailing   vessel's  lights   are   not 

visible,  16,  284 
Local  Regulations,  16,  336 
Examples,  16,  336 
Harbor  master,  16,  336 
Hudson  river,  16,  336 
Municipal  corporations,  16,  336 
Violation,  16,  336 
Log  book,  I  6,  362 
Lookout,  16,  332 

See  infra.  Anchored  Vessels. 

Competent  lookout,  16,  332 

Duty  to  keep,  16,  332 

Examples  of  proper  lookouts,  16,  334 

Failure  to  keep  sufficient  lookouts,  16, 

343 
Hazy  weather,  16,  333 
Place  for,  16,  332 
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Steamer,  i6,  333 
Steamer  backing,  16,  333 
Sufficiency  of,  generally,  1 6 ,  334 
Who  is  proper,  16,  334 
Window  of  pilot  house,  i  6,  333 
"  Lying  about,"  13,  626 
"  Lying  at  anchor,"  i  3 ,626 
"  Lying  days,"  13,  626 
"Lying  up,"  13,  627 
Manslaughter  through  negligence,  9,  589 
Measure  of  Damages 
Cargo,  16,  357 
,     Freight,  16,  357 
Full  value,  16,  357 
How  value  estimated,  16,  357 
Market  price,  16,  357 
Profits,  16,  357 
Total  loss,  1 6,  357 
Value  at  place  of  shipment,    16,    357 
Freight,  16,  357 

Where  Vessel  Is  Only  Impaired,  i  6,  351 
See  infra,  Demurrage. 
Cost  of  surveying,  16,  353 
Custody  of  cargo,  16,  354 
Delay,   16,  35? 
Examples,  16,  351-353 
Expense  of  removing  vessel,  16,  352 
General  rule,  16,  351 
Loss  of  freight,  16,  354 
Presumption  of  cost,  16,352 
Repairs,  16,  352 

Repairs  at  different  times,  16,  353 
Salvage  service,  16,  353 
Use  of  vessel  while   being   repaired, 

16,  352 
Wages  of  crew,  16,  353 
Wharfage  charges,  16,  353 
Wliere  Vessel  Is  a  Total  Loss,  16,  355 
Criterion  to  determine  damage,    16, 

■  356 

Estimating   value    of  vessel,  16,356 
Market  price,  i  6,  356 
Profits,  16,  356 
Whole  value,  16,  355 
Moored  vessels,   see    infra.    Anchored 

Vessels. 
Municipal  corporation,  i  6,  336 
Municipality    obstructing   by    means   of 

sewers,  6,  23 
Municipal  ordinance,  16,  273,  275 
"  Navigating  within,  "18,  446 
Negligence,  16,  342 

See  infra.  Inevitable  Accident. 
Care  and  prudence  to  be  exercised,  i  6, 

Care  to  be  exerciseq,  16,  347 
Examples,  16,345-348 
Fog,  see  infra.  Fog. 
Generally,  16,  342 
Gist  of  action,  16,  362 
Helmsman',  16,  343 
In  launching  vessels,  16,  347 
Lights,  see  infra.  Lights. 
Lookout,  see  infra.  Lookout. 
Mistaking  signals,  16,  343 
Non-Observance  ofKules,  16,  345 

Acts  in  extremis,  i  6,  347 
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Omission  of  known   legal  duty,    16, 

346 
Whether  failure  to  comply  with  rule 
relieves  other  party,  16,  346 
Notice,  16,  347 
Omissions,  16,  344 
Presumption  of,  16,  345 
Speed,  16,343 
Open  Boats 
Llgbts 

Rules  for  harbors,  lakes,  and  inland 

waters,  16,  282 
Rules  for  high  seas  and  coast  waters, 
1 6 ,  279 
Overtaking  vessel,  i  7,  297 
"Perils  of  navigation,"  3,  148 
Personal  injuries,  16,  356 
Pilot 

Liability  for  damages,  16,  351 
Pilot  boats,  I  6,  326 
Pleading,  1 6 ,  359 

Consolidation  of  claims,  16,  359 
Cross  claims,  16,  360 
General  allegation,  16,  359 
Generally,  16,359 
Justification,  16,360 
Replying,  16,  360 
Stating  cause  of  collision,  16,  359 
Power  of  State,  i  6,  273 

Taxation,  see  Taxation.     ' 
Commerce  extending  beyond  its  juris- 
diction, 1 6 ,  274 
Exclusive  privilege,  16,  274 
Internal  navigation,  16,  273 
Interstate  commerce,  16,  275 
Municipal  ordinance,  16,  273 
Municipal  regulations  prescribing  reg- 
ulation of  commerce,  16,  275 
Powers  of  Congress  Over,  3 ,  702 
Commerce,  16,272 

Between  states,  16,  273 
In  general,  16,  272 
Internal  commerce,  16,  273 
Regulations,  16,  272 
Proof 

Preponderance  of  evidence,  1 6 ,  362 
Question  of  Law  and  Fact 

Moderate  speed,  16,  292 
Rate  of  speed,  see   infra,  FoG. 
Replying,  1 6 ,  360 
Eight  of  Way,  16,  314 

Change   during  mere  apprehension  of 

danger,  16,  317 
Change  in  extremis,  16,  316 
Change  of  course,  16,  314,  315 
Deviation  to  prevent  collision,  16,  314 
Effect  after  collision   is   inevitable,  16, 

316 
Error  of  judgment,  16,317 
In  general,  16,  314 
Mistake  in  maneuvering,  16,  317 
Necessary  departure,  16,  316 
Slight  deviation,  16,  315 
Unnecessary'  collision,  16,  315 
When  rules  are  obligatory,  16,  316 
When  rules  should  be  departed  from, 
16,  316 
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River  Navigation,  i6,  301 
Answer  to  signals,  16,  302 
Ascending  boat,  16,  301 
Boat  Crossing  River,  i  6 ,  304 
Examples,  i  6,  305 
Ferry  boat  running  across  river,  16, 

304 
Known  path  of  ferry  boat,  16,  305 
Rule  of  statute,  16,304 
Steamboat  crossing  river,  i  6 ,  304 
Steamer  or  ferry  boat,  16,  305 
Boat  descending  narrow  channel,   16, 

303 
Descending  boat,  16,  301 
Descending  boat  hugging   shore,    1 6 

302 
Duty  of  manoeuvring,  16,  303 
Generally,  i  6,  301 
Ordinary  diligence  to  be  observed,  i6, 

304 
River  crowded  with  boats,  16,  304 
Two  boats  ascending  abreast  of  each 

other,  16,  303 
Vessel  following,  16,  304 
Row  boats,  16,  319 

Rules  of  Navigation,  see  infra.  Lights  ; 
Local  Regulations. 
Application,  16,  277 
Collisions  between  vessels  of  different 

nationality,  16,277 
Collision  upon  high  seas,  16,  277 
Definition,  16,  276 
Different  systems,  16,  277 
Nature,  16,  277 
Origin,  i  6,  277 
Place   where    collision    occurred,     16, 

277 
Statutory  enactment,  16,  277 
Running  free,  16,  294 
Sailing    Rules,     see     infra.     Steering 
AND  Sailing  Rules. 
Lights 

Rules  for  harbors,  lakes,  and  inland 

waters,  16,  280-282 
Rules  for  high  seas,  i  6,  279 
Seaworthiness.  16,  350,  358 
Signals,  306-308,  343 
Sound  Signals  for  Fog,  i  6,  289 

Effect  of  failure   to  give  proper  signal, 

16,  290 
Error   in   locating  exact  position,    16, 

290 
Examples,  i  6,  289,  290 
Fog  horns,  16,  290 
Generally,  16,  289 
Harbors,  lakes,  and  inland  waters,  16, 

289 
Rules  for  high  seas  and  coast  waters, 

x6, 289 
When  steamer  must  reverse,  16,  290 
When  steamer  must  stop,  16,  290 
Speed,  16,  317-343 
See  infra,  Fog. 

Approaching  another  vessel,  16,  343 
Crowded  channels,  16,  318 
'Examples,  16,  317,  318 
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Generally,  i  6,  317 

Improper  rate  in  crowded  channel,  i  6, 

344 
Improper  rate  in  dark,  16,  344 
Improper  rate  in  fog,  i  6 ,  343 
Speed  dangerous,  16,  319 
Swells,  I  6,  319 
When  approaching  another  vessel,  16, 

317 
When  risk  of  collision  absolute,  i  6,  317 
State  jurisdiction,  10,  269 
Steamboats 

Definition,  16,298 
Steamer 
ApproacMng  Sailing  Vessel 

Lights,  16,  285 
Duty  of  steamer  seeing  lights  ahead, 

16,  286 
Fog,  16,  290-292 
Lights 

Injury   through   entering   harbor  at 

too  great  speed,  1 6 ,  287 
Rules  for  harbors,  lakes,  and  inland 

waters,  16,  280 
Rules  for  high  seas,  16,  278 
Steamer  and  row  boats,  i  6,  319 
Steering    and   Sailing    Rules,   see    infra, 
Anchored  Vessels. 
Change  of  course,  see  infra,  Right  of 

Way. 
Harbors,  lakes,  and  inland  waters,  16, 

293 
Non-Observance  of  Rules,  16,  345 

Acts  in  extremis,  16,  347 

Omission  of  known  legal  duty,   16, 

346 
Whether  failure  to  comply  with  rule 

relieves  other  party,  16,  346 
Right  of  Way,  i5,  314 

Change  during  mere  apprehension  of 

danger,  16,  317 
Change  of  course,  16,  314,  315 
Changes  in  extremis,  i  6,  316 
Deviation   to  prevent  collision,   16, 

314 
Effect   after   collision    is   inevitable 

16,  316 
Error  of  judgment,  16,  317 
In  general,  16,  314 
Mistake  in  maneuvering,  16,317 
Necessary  departure,  16,  316 
Slight  deviation,  16,  315 
Unnecessary  collision,  16,  315 
When  rules  are  obligatory,  i  6,  3[fi 
When  rules  should  be  departed  from, 

I  6,  316 
Rules  for  high  seas  and  coast  waters, 

16,  293 
Sailing  Vessel,  1 6 ,  293 

Application  of  rules,  i  6,  296 
Both  Close-Hauled,  16, '295 

Port  tack  and  starboard  tack.  16, 

295 
Both  free,  16,  296 
Crossing,  i  6,  297 
Crossing  defined,  16,  297 
"  End  on  "  defined,  i  6,  296 
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Generally,  1 6 ,  293 

Inland  waters,  16,  296 

One  Free  and  One  Close-Hauled,  1 6, 294 
"  Close-hauled"  defined,  16,  294 
Examples,  i  6,  295 
"  Running  free  "   defined,   16,  294 
Whether  vessel  having  right  of  waj 

should  keep  her  course,  16,  295 
Which    has    right  of  way,  16,295 

One    sailing   vessel    overtaking    an- 
other, 16,  297 
Speed,  see   infra.  Speed. 
Steam  and  Sail  Vessels,  13,  30S 

See  infra.  Right  of  Way. 

Application  of  rule,  16,  310 

Avoiding  obstructions  to  navigation, 
16,  313 

Breach   of  rules  not  contributing  to 
disaster,  16,  312 

Burden  of  proof,  16,  314 

Crossing  bows  of  sailing  vessel,  16, 

314 
Examples,  16,309,310  / 

Extraordinary      means     to    prevent 

collision,  16,  313 
Generally,  16,  308 
Harbors,    lakes,    and  inland  waters, 

16,  308 
How  long  rule  obligatory,  16,  312 
Keeping  away    by    reasonably   safe 

margin,  16,  310 
Precautions  to  be  adopted,  16,  313 
Presumption  of  fault,  16,  314 
Presumption  that  sailing  vessel  will' 

keep  its  course,  16,  311 
Rules   for   high  seas    and  coast  wa- 
ters, 16,  308 
Sailing   vessel    changing    course    to 

avoid  collision,  16,  314 
Sail   vessel  should   keep   its  course, 

16,  311,312 
Steamer      must     determine      which 

course  to  pursue,  16,  312 
Steamer  must  keep   out   of  waj'    of 

sailing  vessels,  16,  308 
Unnecessary   changes    by  sail  boat, 

I  6,  312 
Vessels  at   safe   distance    from    each 

other,  16,  312 
Watching  sailing  vessel,  16,  313 
When  collision  is  inevitable,  16,  311 
Steamer  and  row  boats,  16,  319 
Steam  Vessels,  i  6 ,  297 

Application  of  rules,  16,  298 

Berth   excluding  possibility   of  col-  . 

lision,  I  6,  298 
Generally,  i  6,  297 
Harbors,    lakes,   and  inland    waters, 

1 6 , 298 
One  Vessel  OvertaMng  Another,  1 6 ,  300 

See  infra.    River.   Navigation. 

Duties  of  vessel  ahead,  16,301 

Examples,  16,  300,  301 

Overtaking  vessel  defined,  16,  301 

Which   steamer    liable   for   colli- 
sion, 16,  300 
Passage  on  port  side,  16,  298 
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Rules  for  sea  and  coast,    i  6,  297 
Steamboat  defined,  16,  298 
Steamers  Crossing,  1 6 ,  299 

Attempting     to     cross     bows    of 

another,  16,  299 
Examples,  16,  299,  300 
Which  must  keep  out  of  the  way, 
16,  299 
Where  both  vessels  are  propelled  b3' 

steam,  16,  298 
Where  rule  does  not  apply,  16,  298, 
299 
Stranded  vessel,  16,  332 
Swells,  16,  319 
Tolls,  10,  270 
Usage  and  Custom 

Departure  from  rules,  16,  335 
Violation,  16,  336,  337 
Vessel  aground,  16,  332 
Watch,    see    infra.    Anchored    Ves- 
sels; Lookout. 
Weak  vessel,  16,  358 
Witnesses,  16,  363 

CompetehC3'  of  crew^,  16,  363 
Credibility  of  testimony,  16,  362 
Crew  of  vessel,  16,363 
Examples,  16,  363 
Identity,  1 6 ,  364 
Opinions,  16,  363 
NAVY  YARD,  16,365 
NEAP  TIDES,  16,365 
NEAR,  13,843;  16,365 
As  near  as  may  be,  16,  366 
"As  near  thereto  as  she  can  safely  get," 

3,  146;   16,  367 
At  or  near,  16,  366 
In  or  near,  16,  365 
Near  a  place,  16,  366 
Near  the  seashore,  16,  366 
Near  to,  16,  366 
NEAREST,  16,365 
Magistrate,  1 6 ,  366 
Nearest  courthouse,  16,  366 
NEAT,  12,812;  16,487 

Neat  cattle,  16,  367 
NECESSARIES,  16,  367 

See  Husband  and  Wife;  Insanity; 

Maritime  Liens. 
In  case  of  separation ,  husband  and  tuife, 

see  Separation. 
Guardian  and  ward,  9,  104 
Parent  and  Child,  17,  351,  394 

Child's    liability    for    necessaries   fur- 
nished parent,  17,  394 
Examples,  17,  351,  353 
Implied  promise  on  part  of  parent,  i  7, 

351 
Whether  parent  bound  to  pay  for,  17, 

351.  352 
Questions  of  law  and  fact,  19,  646 
Stepchild,  I  7,  343 
Subrogation,  24,  2S6 
At  law,  24,  289 

Conflict  of  authority,  24,  286-289 
Distinction   between   money  advanced 
to   buy   necessaries    and    furnishing 
necessaries,  24,  289 
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NECESSARIES— C««/fV 
Subrogation —  Confd 
Examples,  24,  288-290 
In  equity,  24,  289 
In  general,  24,  286 
Whether  one  who  advances  money  for, 

is  entitled  to  subrogation,  24,  286 
Whether  one  who  advances  money  to 
wife  for  necessaries  is   a  volunteer, 
24,  286 
NECESSARILY,  16,368 

Necessarily  expended,  16,  368 
NECESSARY,  16,368 
Exemptions,  16,  369 
Necessary  acts,  16,  371 
Necessary  alterations,  16,  368 
Necessary   and  convenient,  i6,  371,372 
Necessary  and  proper,  16,  372 
Necessary  appendages,  i,  629 
Necessary  charges,  16,  370 
Necessary  disbursements,  16,  372 
Necessary  easements,  16,  371 
Necessary  help,  16,  371 
Necessary  implications,  16,  373 
Necessary  land  for  making   a  railroad, 

16,  372 
Necessary  occasion,  16,  371 
Necessary  repairs,  16,  369 
Necessarv  wearing  apparel,  29,  41 
NECESSITY,  16,373 

Sunday  latos,  see  Sunday. 
Casualty  or  necessity,  3,  37 
Invincible  necessity,  13,  737 
NECESSITY    OF    PROCESS,    see    Due 

Process  op  Law. 
NECKLACES,  16,384 
NEED 

Most  in  need,  i  6,  373 
Need  not,  16,  373 
NEEDFUL,  16,373 
NEEDLESSLY,  16,373 

Needlessly  torture  or  mutilate,  16,  373 
NE  EXEAT,  1 6,  373 
Account,  16,  378 

Belief  as  to  amount,  i  6,  379,  380 
In  general,  16,  378 
Positive  oath  as  to  debt,  1 6 ,  379 
Affidavit,  7,  404;   16,  380 
Account,  16,  378,  380 
Belief  in  intention  to  go  abroad,  1 6,  381 
By  whom  made,  16,  380 
Certain  amount  due,  16,  3S0 
Disposition  of  property,  16,  381 
Equitable  debt  due,  16,  380 
Intention  to  go  abroad,  i  6,  381 
Necessity,  1 6 ,  380 
Positive  allegations,  16,  3S0 
Reference  to  bill,  i6,3i'^o 
That  debt  will  be  endangered,  26,  381 
Against  a  foreigner,  16,  381 
Against  feme  covert  executrix,  7,  404 
Alimony,  i  6,  308 

Before  decree  has  been  made,  16,  378 
For  what  sum  allowed,  16,  378 
Where  party  would   not  be  entitled  to 

bill  at  law,  16,  378 
Whether  the  writ  will  issue  for,  16,  378 
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Application  for  Writ,  1 6 ,  379 

'  Seeinfra,  Affidavit;  Howthe  Ap- 
plication Should  Be  Made;  Time 
AT  Which  Application  May  Be 
Made. 

As  equitable  bail,  16,  375 

Bills  for,  6,  767 

Bonds,  16,  382 

Definition,  i  6,  375 

Discharge  of  Writ,  i  6,  383 

How  application  is  made,  16,  383 

In  what  time  motion  must  be  made,  1 6, 

383 
Irregularities  in  application,  16,  383 
Motion  for,  1 6,  383 
Payment    of     amount    of    claim    into 

court,  16,  384 
Second  application,  16,384 
Security  to  abide  decree,  16,  384 
Unsupported    affidavit    of    defendant, 
16,383 

Divorce,  5,  810 

Executors  and  administrators,  7,402 

Ex  parte  application,  16,  380 

For  alimony,  i,  483 

History  of  writ,  1 6 ,  374 

How  the  application  should  be  made,  1 6, 

379 
Motion,  16,  379 
Petition,  i6,  379 
Prayer  for,  in  bill,  16,  379,  380 
Securities,  i  6,  382 
Specific  performance,  16,  377 
Tenor  of  writ,  16,  382 
Time  at  Whlclk  Application  May  Be  Made, 

16,  379 

At  any  stage  of  proceedings,  16,  379 

At  or  after  decree,  16,  379 

United  States  statute,  i  6,  379 
To  enforce  decree  in  equity,  6,  391 
Under  general  prayer  for  relief,  6,  763 
When  Granted,  16,  375 

See  infra.  Account,  Alimony. 

Concurrent  jurisdiction  of  equity,  16, 

377 
Contingent  demand,  16,  376 
Demand  certain,  16,  376 
Demand     not    actually    payable,    16, 

376 
Demand  not  of  a  pecuniary  nature,  16, 

376 
Equitable  demand,  16,  375 
Equity  clear,  16,  376 
Examples,  16,  377 
Generally,  16,  375 
Legal  claim,  16,  377 
Party  about  to  leave  country,  16,  37 
Specific  performance,  i  6,  377 
Unliquidated  damages,  16,376 
Whether  bill   should   contain   a  prayer, 

16,379 
Writ,  16,  382 

NEGATIVE,  6,  645 
See  Open  and  Close. 
Allegations 

Burden  of  proof  as  to,  2 ,  651 
Negative  easement,  16,  384 
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NEGATIVE  PREGNANT,  see  Pleading. 
NEGATIVE  STATUTES,  see  Statutes. 
NEGLECT,  16,385 

See  Negligence. 

Distinguished  from  negligence,  i  6,  395 

Distinguished  from  omit,  16,  385 

Distinguished  from  refusal,  16,  385 

Fault  or  neglect,  7,  817 

Neglect  or  default,  16,  385 

Neglect  or  refuse,  16,  385 

Neglect  to  deposit,  16,  385 

To  make  complaint,  3,  381 

Wilful  neglect,  16,  386 
NEGLIGENCE,  16,386-469 

See  Accident;  Act  of  God;  Ani- 
mals ;  Attorney  and  Client  ; 
Bailment;  Carriers  of  Goods; 
Carriers  of  Passengers;  Compar- 
ative Negligence;  Contributory 
Negligence;  Coupling  Cars; 
Death;  Explosions;  Fellow  Serv- 
ants; Fire;  Fires  Caused  by  the 
Oper  \tion  of  Railways  ;  Floods  ; 
Gas  Companies;  Inevitable  Acci- 
dent;  Laches;  Navigation. 

Agent's  liability  for,  see  Agency. 

Attributed  negligence,  see  Carriers  of 
Passengers. 

Defective  bridges,  see  Bridges. 

Ferryman's  liability,  see  Ferries. 

In  care  and  use  of  animals,  see  Bail- 
ments; Animals. 

Of  executors  and  administrators,  see  Ex- 
ecutors and  Administrators; 
Joint  Executors  and  Administra- 
tors. 

Personal  Injuries 

Liabilities  of  carriers  of  passengers, 
see  Carriers  of  Passengers. 

Physicians  and  surgeons,  see  Malprac- 
tice. 

Stations,  see  Stations. 

Sunday 

Effect  of  violation  of  Sunday  la-w  in 
case  of  negligent  itijury,  see  Sunday. 

Turntables,  see  Turntables. 

Actionable,  16,  387,  388 

Breach  of  contracts  in  nature  of  a  tort, 

16,388 
Breach  of  duty,  16,  389 
From  what  it  arises,  16,  389 
Inadvertent  breach  o£  contract,  16,  388 
Injury,  16,  389 
Pure  torts,  16,  388 

Act  or  Omission,  i  6,  405 
Diligence,  x6,  405 
In  general,  16,  405 
Well-defined  duty,  16,  405 
Whether   there    can    be    a    negligent 
omission,  16,  405 

Analytical  description,  16,  3S7 

Banks  and  banking,  2,  95,  iii 

Bill  of  lading,  22,  757,  759 

Bills  and  notes  as  aiflecting  title  of  bona 
fide  holder  of  negotiable  paper,  2,466^ 

Building  contracts,  see  infra.  Working 
Contracts. 
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Burden  of  Proof,  1 6 ,  453 

See  infra,  Presumptions. 

Beyond  a  reasonable  doubt,  16,  453 

Establishing  every  element,  16,  454 

Examples,  16,  453-455  _ 

In  absence  of  presumption,  16,  453 

In  general,  16,  453 

Negativing    contributory    negligence, 

Preponderance  of  evidence,  16,  453 
Proximate  cause,  16,  453 
Shifting,  16,455 
Upon  plaintiff,  16,453 
Where  act  is  also  a  crime,  16,  454 
Care,  2,  731 

Careless  driving,  16,  456 
Causal    connection,    see    infra.  Proxi- 
mate and  Remote  Cause. 
Children,  19,933,934 

See  Children. 
Common  Carriers 
Instruction 

Examples,  1 1,  271,  273,  274 
Contagious  disease,  i  6,  418 
Contract  Limiting  Carrier's  Liability 
Free  Passes,  25,  1097 

Degree  of  negligence,  25,  1099 

Drover's  plasses,  25,  1102 

Grades  of  agents,  25,  1099 

Gross  negligence,  25,  1099 

In  England,  25,  1098 

Negligence  of  servants  and  agents, 

25,  1099 
Validity,  25,  1097 
Wholly  void,  25,  iioo 
Contracts  Limiting  Liability 
Baggage,  19,  9^5 
Carriers  of  Goods,  3 ,  2 

Carrier's  duty  is   a   public   one,    2 , 

819 
Carrier's  position  as  a  monopoly,  2 , 

818 
Clause  in  bill  of  lading  claiming  ben- 
efit of  insurance,  2,  838 
Construed  most  strongly  against  in- 
terests of  carrier,  11,  517 
Contract  inures  to  benefit  of  inter- 
mediate carrier,  2,  871 
Exemption    from    liability  for  delay 

in  delivery,  2,  850 
Exemptions  from  liability  construed 
most  strongly  against  interests  of 
carrier,  1 1,  517 
Express  Companies,  7,  548 
Assent  of  consignor,  7  ,  551 
By  custom,  7,  551 
By  express  contract,  7,  5^8 
By  fraud  of  consignor,  7,  551 
By  notice,  7,  550 
By  receipt,  7.  .S5i 
English  statute  as  to  notice,  7,  550 
Evidence  of  assent,  7,  551 
For   advertisement   in    newspaper, 

7,55° 
General  notice,  7,  550 
In  New  York,  7,  i;'48 
In  Pennsylvania,  7,  548 
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NEGLIGENCE— Coa^'W 

Contracts  Limiting  Liability — Confd 
Carriers  of  Goods — Confd 
Express  Companies — Confd 
Liability  for  Negligence,  7 ,  549 
Generally,  7,  549 
In  New  York,  7,  550 
In  United  States,  7,  550 
In  West  Virginia,  7,  550 
Notice    printed   upon  bill    of   lad- 
ing. 7,  SSI 
Notice   printed    upon   receipts,  7, 

551 
On  connecting  line,  7,  549 
Posting  placards,  7,  551 
Rule  in  England,  7,  548 
Rule  in  federal  courts,  7,  548 
Stoppage  in   transitu  as  excuse  for 

non-delivery,  7,  558 
Taking  receipt  or  bill  of  lading,  7, 

SSI 

Value  of  goods  fixed  by  bill  of  lad- 
ing, 7,  549 
Fast  freight  lines,  7,  814 
In  Alabama,  2,  8i8,  824 
In  Arkansas,  2,  824 
In  California,  2.  830 
In  Colorado,  2,  825 
In  Connecticut,  2,  825 
In  Delaware,  2,  830 
In  Florida,  2,  830 
In  Georgia,  2,  825 
In  Illinois,  2  ,  825 
In  Indiana,  2,  826 
In  Iowa,  2,  826 
In  Kansas,  2,  826 
In  Kentucky,  2,  826 
In  Louisiana,  2 ,  826 
In  Maine,  2,  826 
In  Maryland,  2,  830 
In  Massachusetts,  2,  826 
In  Michigan,   2,  830 
In  Minnesota,  2,  827 
In  Mississippi,  2,  827 
In  Missouri,  2,  827 
In  Nebraska,  2,  828 
In  Kevada,  2,  830 
In  New  Hampshire,  2,  829 
In  New  Jersey,  2,  829  n 

In  New  York,  2,  830 
In  North  Carolina,  2,  828 
In  Ohio,  2,  828 
In  Oregon,  2,  830 
In  Pennsylvania,  2,  828 
In  Rhode  Island,  2,  830 
In  South  Carolina,  2,  828 
In  Tennessee,  2,  828 
In  Texas,  2,  829 
In  United  States  courts,  2,  824 
In  Vermont,  2,  830 
In  West  Virginia,  2,  829 
In  Wisconsin,  2,  829 
Liability  for   loss   greater    than    the 

declared  value  of  the  goods,  2,  798 
Limiting  li,ibility  as  insurer,  2,  836 
Limiting   liability    for   acts   of    God 

and  the  public  enemy,  2,  818 
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Limiting  liability    for    extraordinary 

loss,  2,  819 
Limiting  liability   to    carrier's   own 

route,  2,  866 
Necessity  that  limitation  be  just  and 

reasonable,  2,  819 
Notice^  Limiting  Liability,  2,  811,  816 
Assent  of  consignor,  3,  859 
Bill  of  lading  containing  restrict- 
ive conditions,  3.  859 
English  doctrine,  2,811 
English  statutes,  2,  814 
For  Negligence,  2,  816 

In  Alabama,  2,  8t6 

In  Connecticut,   2,  816 

In  Illinois,  2,  816 

In  Indiana,  2,  816 

In  Kentucky,  2,  816 

In  Louisiana,  2,  816 

In  Maine,  2,  816 

In  Maryland,  2,  818 

In  Massachusetts,  2,  817 

In  Michigan,  2,  8i6 

In  Mississippi,  2,  816 

In  New  Hampshire,  2,  816 

In  New  Jersey,  2,  818 

In  New  York,  2,  816 

In  North  Carolina,   2,  816 

In  Ohio,  2,  817 

In  Pennsylvania,  2,  818 

In  South  Carolina,  2,  818 

In  Tennessee,  2,  817 

In  Texas,  2,  817 

In  United  States  courts,  2,  817 

In  Vermont,  2,  817 
General  Notice  in 

Doctrine  in  England,  z,  814 
In  Canada,  2,  814 
In  United  States,  2,  815 
Notice's  requiring  presentation   of 

claim   within  a   limited  time,  2, 

SrS 
Printed  upon  a  ticket,  3,  Si;8 
What    public    notices    bind    con- 
signee, 2,  815 
Reasonable  Limitations,  2 ,  820 
Injury  to  live  stock,  2,  820 
Wilful    misconduct   of    the    com- 
pany's servants,  2,  820 
Special  and  express  agreements,  2,834 
Statutes,  7,  57g 
In  England,  7,  579 
In  Illinois,  7,  579 
In  Iowa,  7,  579 
In  Michigan,  7,  579 
In  Mississippi,  7,  579 
In  Texas.  7,  579 
Time  of  delivery,  2,  842 
Time  table,  26,  17 
Unreasonable  limitations,  2,  820 
What  are  reasonable  limitations,  2, 

819 
Where  the  limitation  is  accompanied 
by    reduction  in  the  cost  of  car- 
riage, 2,  819 
Carriers  of  live  stock,  3,  10 
Mercantile  agencies,  15,  294 
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Telegraph  and  Telephone  Messages,  25, 
786 
Analogous   to  common  carrieis,   25, 

7S8 
Care  and  skill,  25,  789 
Degree  of  negligence,  25,  jS8,  789 
Examples,  25,  787-790 
Examples    of  gross  negligence,  25, 

790 
Gross  negligence,  25,  788 
In  general,  2  5 ,  786 
Reason  of  the  rule,  25,  787 
Repeating  Messages,  2  5 ,  790 

Authorities    opposing  validity   of 

stipulations,  25,  792    ' 
Cases  upholding  validity  of  stipu- 
lations, 25,  793 
Doctrine  in  Kansas,  25,  795 
Doctrine  in  Texas,  25,  794 
Error  in  name  of  place  from  which 

dispatch  is  sent,  25,  797 
Errors    which    might    have    been 
prevented  if  the  stipulation  had 
been  entered  into,  25,  796 
Examples,  25,  790-798 
Failure    to    deliver   message,   25, 

797 
Failure  to  transmit  message,  25, 

797 
Gross  negligence,  25,  795 
Mistake  or  delay  hot  due  to  com- 
pany's negligence,  2  5 ,  793 
Moral  duress,  25,792 
Objections  to  some  cases  uphold- 
ing stipulations,  25,  795 
Question  of  law  or  f acf,  2  5 ,  798 
Unreasonable  delay,  25,  796 
Validity  of  stipulation,  25,  791 
What  amounts  to   request  to  re- 
peat, 25,  798 
What  constitutes  gross  negligence, 

2  5  >  796 
When    stipulations    though    valid 

have-no  application,  25,  796 
Whether     reasonable     regulation, 

2S>79i 
Whether     stipulation     binds     ad- 
dressee, 25,  7g8 
Wilful  wrong,  25,  796 
Whether  void  as  contract,  25,  792 
Telegraphs  and  telephones,  25,  749 
Validity  of  stipulations,  25,  786 
Voluntary  assent  of  other  party,  25, 

789 
What  constitutes  proof  of  gross  neg- 
ligence, 25,  789,  790 
Wilful  default,  25,  788 
Ciiminal 

Homicide  through,  see  Homicide. 
Definition,  4,  677 
Implied  malice,  4,  678 
Liabilitj-  for,  16,  392 
Malice  as  an  element,  4,  678 
Omissions,  4,  677 
What  constitutes,  4,  677 
Whether  negligence  of  servant  may  be 
imputed  to  master,  4,  679 
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Damage  an  Essential  Element,  16,  425 

See  Damnum  Absque  Injuria. 

Breach  of  duty  to  public,  16,  425 

Examples,  16,  425,  426 

In  general,  16,  425 
Definition 

Austin's,  16,  390 

Bishop's,  16,  390 

Brett's,  16,  390 

Horace  Smith's,  16,  390 

Pollock's,  16,  391 

Shearman  and  Redfield's,  16,  391 

Swayne's,  16,  390 

Wharton's,  16,  390 

Cases  defining  negligence,  16,  391 

In  general,  16,389 

Whether  negligence  is  a  state  of  mind, 
16,  392 
Degrees  of,  5,  574;  16,  400,  426 

See  infra.  Ordinary  Care. 

Bailments,  16,  427 

Courts  in  which  doctrine  prevails,  16, 

427 

In  admiralty  laws,  16,  427 

In  general,  16,  426 

Relationship  and  duty,  16,  427 

True  rule,  16,  427 

Whether  there  are,  3,  374;  4,  si ;  16, 
426 
Dependent  upon  relationship  and  duty, 

16,427 
Diligence,  16,  405 
Disease,  1 6 ,  443 

Aggravated,  16,  443  ^ 

Caused  by,  4 ,  31 

Predisposition  to,  16,  443 
Whether    an     intervening    efficient 
cause,  16,  444 
Distinguished  from  fraud,  16,  395 
Distinguished  from  neglect,  i  6,  395 
Distinguished  from  wilfulness,  4,80 
Drains  and  sewers,  6,  28 
Druggist,  5,  8;  6,  31;  10,  160 
Drunkenness,  16,  411 
Due  care,  2,  732 
Duress,  16,  407 
Evidence 

Amount  of  proof  necessarj',    16,  453, 

454 
Dangerous   character  of  engine,    16, 

462 
Discharge   of  negligent    servant,    16, 

459 
General  rule,  16,  455 
Intent,  16,  462 
Negligence  in  keeping  up  roadbed,  16, 

462 
Opinion  evidence,  16,462 
Others  injured  at  same  place,  16,459 
Others  passed  same  place  safely,  16, 

+57 
Preponderance  of,  16,  453 
Eepairlng  Place  After  Injury,  16,  457 

Admissible  to  show  dutj',  16,  458 

As  admission  of  neglect  of  duty,  16, 
4.S8 

In  general,  i  6,  457 
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Negligence, 


NEGLIGENCE— Co«i!W 
Bepalrlng  Place  After  Injury — Cont'd 
Similar  Acts  of  Negligence,  16,456 
Careless  driving,  16,  456 
Defendant's  duty  to  be  cognizant  of 

them ,  16,  460 
Disconnected  acts  inadmissible,  16, 

456 
Examples,  16,456 
Exceptions,  16,  457 
General  rule,  1 6 ,  461 
Previous  habits,  16,  456 
Similar  injuries  at  same   place,  l6| 

459 
Speed  of  train,  16,  461 
Exemplary  Damages 

Negligence   distinguished  from  wilful 
torts,  16,  395 
Expert  and  opinion  evidence,  16,  462 
Explosions 

Steam  boilers,  7,523 
Express  Companies 

Burden  of  proof,  7,  577 
Limiting  Their  Liability,  7 ,  549 
In  New  York,  7,  548 
In  Pennsylvania,  7,  548 
In  United  States,  7,  550 
In  West  Virginia,  7,  550 
Loss  of  Consignments 

Negligence  of  railroad  company,  7, 

560 
Presumption  of  negligence,  7,  560, 
.      576 
Fences,  see  Fences. 
Ferries 

Owner's  Liability  for,  7,  949 
Gratuitous  carriage,  7,  951 
Letting  down  chains  before  footing 
is  secured,  7,  949 
■  Specific  acts  of  negligence,  7,949-951 

When  begins,  7,  950 
Finder  of  Property 
Finder's  Obligation 

When  answerable  for,  7,  986,  987 
Fires  Caused  by  Operation  of  Railways 
See  Fires  Caused  by  Operation  of 

Railways. 
Burden  of  Proof 

Conflicts  of  opinion  as  to  presump- 
tion of  negligence,  8,  9-1 1 
Presumption  as  to  negligence,  8,  ic 
Comparative  negligence,  8,  19 
Construction  of  Engines 

Negligence  per  se,  8,  5 
In  Management  of  Engine,  8,  5 
Fuel,  8,6 

Question  for  jury,  8,  6 
Unlawful  rate  of  speed,  8,  7 
Prima  facie  evidence  of,  i  6,  450 
Fraud 

Distinguished  from,  16,  395 
Gas  Companies 
Agents,  8,  1274 
Care  to  be  exercised,  8,  1273 
Explosions,  8,  1275 
Generally,  8,  1273 
In  care  of  machinery,  8,  1273 
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Instances,  8,  1273,  1274 

When  a  question  for  jury,  8,  1274 
Great  care,  see  infra,  Ordinary  Care. 
Gross  negligence,  see  infra.   Degrees 

OF  Negligence; 
Guardian  and  ward,  9,  106 
Highways 

Contractors,  9,  390 

Master  and  Servant 
Driving,  14,  810 
Hospitals,  9,  773 
Imputable,  16,  447 
Imputable  negligence,  see  Contributory 

Negligence. 
Inadvertence  as  an  Element  of,  16,  392    ' 

Advertence   to  injurious  consequences 
of  conduct,  16,393 

Criminal  liability  for,  16,  392 

Distinguished  from  criminal  wrong,  16, 
392 

Distinguisfied  from  fraud,  16,  395 

Distinguisheo  from  neglect,  i  6,  395 

Exemplary  damages,  16,  395,  396 

Importance  of  distinction  between  neg- 
ligence and  wilful  tort,  16,  395 

Lack  of  intent  no  defense,  i  6,  392 

Proof  of  wilfulness,  16,394 

Proximate  cause,  16,  393 

Remote  cause,  16,  393 

Wilful     negligence   setf-contradictory, 

16,394 
Wilfulness  not  sustained  by  proof  of, 

16,394 
In  Care  and  Use  of  Property,  1 6 ,  387 
See   Animals;   Bailments;   Dams; 
Fences;     Ferries;     Personal 
Property;    Real     Property; 
Water  and  Water  Courses. 
Inevitable  accident,  see  Inevitable  Ac- 
cident. 
Inevitable  act  or  collisions,  10,  602 
Infants,  see  Children. 
Liability  for,  16,  408 

Acts  of  guardians  and  agents,  16, 
'     409 

.  Conflict  of  authority,  16,  408,  409 
Liatiility  of  his  property,  16,  409 
True  rule,  16,  408 
When  infant  is  capable  of  ordinary 

care,   16,  409 
Whether  liable,  16,  406 
Insanity,  16,  406 

Absolute  idiocy,  16,  409 

Acts  of  guardians,  etc.,  16,  409 

In  general,  i  6,  406-409 

Negligent  use  of  lunatic's  property,  16, 

409 
Partial  idiocy,  16,  410 
In  Special  Relations,  1 6,  387 

See  Agency;  Bailments;  Carriers 
OP  Passengers;  Express  Com- 
panies; Fellow-Servants;  Inns 
AND  Innkeepers;  Landlord  and 
Tenant;  Master  and  Servant; 
Parent  and  Child. 
Instruction 

Examples  of,  11,  267-274 
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Intent,  i6,  392,  463 

See  infra,  Inadvertence  as  an  Ele- 
ment OF  Negligence. 
Intervening  and  Effloleut  Cause,  16,  438 

See  infra,  Proximate  and  Remote 
Cause. 

Disease,  i  6,  444 
Introduction,  15,   387 
Invitation,  16,  412 

Distinction  between  implied  invitation 
and  license,  16,  414 

Dutj-   toward  persons   invited,  16,413 

Examples,  16,412-415 

Implied  invitations,  16,414 

Religious  societies,  16,  414 
Joinder  of  parties,  17,  603 
Joint  Tenants  and  Tenants  In  Common 

Liability  for,  12,  719 
Legal  Duty,  16,  41 5 

Absence  of,  16,415 

Arising  out  of  contract,  16,  416 

Contagious  disease,  16,  418 

Created  by  Statute,  16,  420 

Comment    upon    term    "negligence 

per  se,"  i  6,  423 
Conclusive  evidence  as  to  proximate 

cause,  16,  422 
Conclusiveness,  i  6,  452 
Conclusive  presumption,  16,  421 
Evidence  of  want  of  due  care,i  6,421 
Examples,  16,  420,421 
Inadvertent  breach  of,  16,  423 
In  general,  16,  420 
Intentional  breach  of,  16,  423 
Negligence  per  se,  16,  420 
Prima  facie  presumption,  16,  452 
Proof  of  observance  of  statute,  1 6 ,  422 
Proximate  cause,  16,  422-452 
Speed  of  train,  16,  421,  461 
True  rule,  16,  422 
Violation  of  statute,  16,  421 
Violation  of  statutory  duty,  16,  451 
When  prima  facie  only,  16,  421,  422 
When   violation    of    statutory    dut^- 

excused,  16,  424 
Whether   other   elements   of    negli- 
gence must  be  shown,  16,  421 

Definition,  i  6,  417 

Distinction  between  tort  and  contract, 
16,  416 

Implication  of  Law,  16,  419 
In  general,  i  6,  419 
Professional  men,  16,  419,  420 
Property  owners,  i  6,  419 
Railroad  companies,  16,419 

Independent  of  contract,  i  6,  416 

Injury  to  passengers,  16,416 

Moral  obligation,  16,  417 

Necessary  element  of  negligence,    16, 
415,  416 

Ordinary  care,  16,  418 

Phrases    from    which  duty  arises,   1 5, 
418 

Questions  of  law  and  fact,  16,  465 

Unreasonable  duty,  16,418 

Waiver   of  contract  and  suing  in  tort, 
I  6, 416 
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Legally  Responsible  Person,  1 6,  406 
Drunkenness,  16,  411 
Infants,  1 6 ,  406-408 
See  Children. 
Acts  of  guardians   and  agents,    16, 

409 
Conflict  of  authority,  1 6 ,  40S,  409 
Liability  of  his  property,  16,  409 
True  rule,  1 6 ,  408 
When  infant  is  capable  of  ordinary 

care,  16,409 
Whether  liable,  16,  406 
In  general,  16,  406 
Lunatics,  16,  406 

Absolute  idiocy,  i  6,  409 

Acts  of  guardians,  etc.,  16,  409 

In  general,  16,  406-409 

Negligent  use  of  lunatic's  property, 

I  6 , 409 
Partial  idiocy,  1 6 ,  410 
Person   incapable    of  exercising   ordi- 
nary care,  1 6 ,  406 
Person  under  duress,  16,  407 
Presumption  as  to  responsibility,   16, 

411 
Unconscious  agents,  16,  407 
Liability  for  killing  third  party  in  act  of 

self-defense,  16,  397 
License,  16,  412 
Liability,  16,  412 
Meaning  of,  16,413 
In  Case  of  Persons  Invited,  i  6,  413 
Public    house,  see  Inns   and   Inn- 
keepers. 
Distinction  between  implied  invita- 
tion and  license,  16,  414 
Examples,  i  6,  413 
Invitation  implied,  16,  414 
Religious  societies,  i  6,  414 
Intermeddler,  16,413 
Trespassers,  16,  413 
Life  insurance  company,  16,  470 
Mail,  13, 1201 
Malice 

Distinction  between,  16,  394 
Manage  carelessly  and   negligentlv,   14, 

86 
Marine  Insurance,  1 4 ,  383 

Assured   loss  through  negligence,   1 4, 

384 
Effect  of,  14,  383 
Of  assured,  14,  384 
Of  master  or  crew,  14,  383 
Master  and  Servant 
Liability  of  Master 
Negligence  or  UnskUfulness  of  Serv- 
ant, see  Fellow  Servants. 
Corporations,  14,  805 
Criminal    liability   of    master,  14, 

814 
Driving  Upon  Highway,  i  4,  810 
Incompetency     of    driver,     14, 

811,  812 
Injury  by  frightened  horse,    14, 

811 
Injury  to  horses,  i  4,  810 
Negligent  driving,  14,  810 
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Negligence,. 


NEGLIGENCE— Cowi-V 
Master  and  Servant — Cont'd 
Liability  of  Master — Cont'd 
Negligence  or  UnsMlfnlness  of  Servant 
— Cojit'd 

Driving  Upon  Highway — Cont'd 
Servant     driving     his    master's 
team  for  his  own  purposes,  1 4 , 
812 
Team  entrusted  to  servant,   14, 

8l2 

Employees  who   are   not  servants, 
14,  804,805 

Employment  of  assistant  by  serv- 
ant, 14,  810 

Evidence,  i  4,  814 

Existence  of  relation,  14,  804 

General  rule,  14,804 

Joint  liability  of  master  and  serv- 
ant, I  4,  814 

Law    compelling    employment   of 
servant,  14,804,809 

Lessor  of  railroad,  14,  806 

Master's  remedy  against   servant, 
14,815 

Person    in    temporary   charge    of 
team,  14,  805 

Person    leaving  his    duties    to    be 
performed  by  another,  14,  806 

Porter  of  sleeping  car,  14,  818 

Protection  of  master's  interest,  14, 
810 

Reputation  of  servant,  1 4 ,  S14 

Right  of  selection,  14,  804 

Scope  of  Employment,  1 4 ,  S07 
Act  committed  must  be  within 

scope  of  authority,  14,  807 
Acts  beyond  scope  of  employ- 
ment, 14,  809 
Boatman,  14,  808 
Examples,  14,  807,  808 
Farm  servant,  14,  807 
Improper    execution   of   lawful 

act,  14,  808 
Innkeeper's  servant,  i  4,  807 
Ordering  servant  to  be  cautious, 

14,807 
Servant  acting  in  his  own  affairs, 

14,  809 
Servant     guilty    of     abuse     of 

authority,  14,  808 
Servant  of  ferry,  14,  807 
Servant  of  railroad  company,  14, 
.  807 

Servant  of  railroad  company  ar- 
resting robber,  14,  807 
Servant  of  upper  tenant  allow- 
ing water  to  overflow,  i  4,  808 

Servant    deviating    from    instruc- 
tions, 14,  810 

Servant  employed  b^'  compulsion, 
14,  804,  809 

Servant  of  unsound  mind,  14,  813 

Servants  of  charitable  institutions, 
14,  813 

Servants  of  municipality,  14,  813 

Servants  of  school  districts,  i  4, 813 
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Sleeping  car  porters,  1 4 ,  806 
Unskilfulness   of   servant,    14,    804, 

813 
Mitigation  of  Damages 

See  Mitigation  of  Damages. 
Plaintiff's  Negligence,  15,  6S7 

See  Contributory  Negligence. 
Wrongful    discharge    of    employee, 

see  Master  and  Servant. 
Breach  of  promise,  1 5 ,  688 
Examples,  15,  687,  688 
Injury  enhanced,  15,  687 
Violation  of  contract,  15,  687 
Mortuary  tables,  15,  882 
Municipal  Corporations,  i  6,  3S7 

See  Bridges;  Fire  Departments;, 
Gas  Companies;  Highways; 
Laches;  Latent  Defects;  Law 
OF  THE  Road;  Municipal  Cor- 
porations; Street  Railways; 
Streets  and  Sidewalks. 
Instruction. 

Examples  of,  11,  268-273 
Murder  by,  g,  554 
Negligence  Per  Se,  16,  420 

Comment  upon  the  term  "  negligence 

per  se,"  16,  423 
Conclusive  evidence    as   to   proximate 

causSj  16,  422 
Conclusiveness,  16,  452 
Conclusive  presumption,  16,421 
Evidence  of  want  of  due  care,  16,   421 
Examples,  16,  420,  421 
Inadvertent  breach  of  statute,   16,    423 
In  general,  16,420 

Intentional  breach   of  statute,   16,  423 
Malum  in  se,  16,  435 
Prima  facie  presumption,  i  6,  452 
Proof  of  observance  of  statute,  16,  422 
Proximate  cause,  16,  422,  452 
Speed  of  trains,  16, ,421,  461 
True  rule,  1 6 ,  422 
Violation  of  statute,  16,  421 
Violation  of  statutory  duty,  16,  451 
When  prima  facie  only,  16,  421,  422 
When  violation  of  statutory  duty   ex- 
cused, 16,  424 
Whether  other  elements  of  negligence 
must  be  shown,  16,421 
Notices  limiting  liability  of  common  car- 
riers, see  infra.  Contracts  Limiting 
Liability. 
Ordinary  Care,  2,  732;   16,  398,  426.  440, 

465 

See  tnfra,  Degrees  of  Negligencf.. 

Bailments,  see  Bailments, 

Carriers  of  passengers,  see  Carriers 

OF  Passengers. 
Negligence  combined  -with    concurrent 

causes,  see  infra.   Proximate  and 

Remote  Cause. 
Actor  omission,  16,  405 
Cities  and  towns,  i  6,  401 
Common  prudence,  16,  398 
Correlative  with  negligence,    16,  398 
Definition,  16,  398 
Degrees  of  negligence,  16,  400 
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Negligence. 


Dependent  upon  relationship  and  duty, 

I  6,  427 
Different   care  ia  different  relations, 

I  6 ,  400 
Due  care,  i  6,  398 
Essential  elements   of  negligence,  16, 

398 
Great,  16,  398,  401 
Great  care  as  distinguished  from    want 

of  ordinary  care,  16,  398 
In  general,  i  6,  428 
Positive  duty  due,  16,  400 
Proximate  cause  without   having    been 

guilty  of  negligence,  16,  440 
Question  of  fact,  16,  402 
Relative  term,  16,398 
Slight,  16,399,  401 
Test  of  Ordinary,  16,  402 

Age   as   affecting    degree    required, 
16,  404 

Emploj'ees   of    railway     companies, 
16,  404 

Errors  in  instruction,  16,404 

Examples,  i  6,  402,  405 

In  general,  16,  402 

Same  conditions  and    circumstances, 
16,403 

Sex  as  effecting  degree    of  care    re- 
quired, I  5,  404 
Test  of  proximate  cause  as,  16,  440 
Usage,  27,  902 
Varying  standard,  16,  400 
Varying  with  facts  of  each    case,  16, 

401 
Parent  and  child,  16,  468 
Paxties  to  Action,  i  6,  468 
Defendant,  16,471 

Actor  in  proximate  cause,  16,  471 

Breach  of  duty  by  more  than  one  per- 
son, 16,  471 

Duty  owing  by  several  and  there  is 
a  breach  of  it  by  one,  16,  473 

Employer,  16,471 

Examples,  16,471-476 

Infants,  i  6,  475 

In  general,  i  6,  471-476 

Joint  owners  of   real   property,   16, 

475 
Joint  tort  feasor,  16,  472 
Landlord  and  Tenant,  i  6,  473 

See  Landlord  and  Tenant. 

After  landlord  has  alienated  prop- 
erty, 16,  475 

Coal  hole,  12,  689 

Coal  hole  negligently  left  open,i6, 

475 
Contributory  negligence,    12,  690 
Erection  of  dangerous  or  injurious 

structure,  1 6 ,  473 
Excavation,  12,689 
Injury    from    defective    construc- 
tion, I  2,  689 
Joint  liability  of  landlord  and  ten- 
ant, I  2 ,  689 
Measure  of  liability,  12,  690 
Natural  decay  of  premises,  i  5,  475 
Negligence  of  tenant,  12,  6go 
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Negligent  use,  16,  475 

Party  in   possession  of  premises, 

16,474 
Respective  possession,  12,  689 
When  landlord  exonerated  ,12,  690 
When   premises   are  in  landlord's 
control,  I  2,  6S9 
Lunatics,  16,  475 
Persons    acting    independently,    1 6, 

473 

Plaintiff,  16,  468 

Breach  of  public  duties,  1 6,  .:(7o 
Child  injured,  i  6,  468 
Damages  to  wife  personally,  i  6,  470 
Husband  and  wife,  i  6,  468 
In  general,  16,  468 
Injuries  causing  death,  16,  46S,  469 
Injury  to  property,  16,  470 
Insurance  company,  16,  470 
Loss  of  wife's  services,  16,  469 
Master  and  servant,  i  6,  468 
Party  injured,  16,  468 
Reversioners,  16,471 
Person  to  Wliom  Duty  Due,  1 6 ,  41 1 

Depending  upon  mere  license,  16,412 

General  duty  to  public,  16,  412 

In  Case  of  Persons  Invited.  16,  413 
Public  house,  see   Inns   and   Inn- 
keepers. 
Distinction  between  implied   invita- 
tion and  a  license,  16,  414 
Examples,  16,  413 
Invitation  implied,  16,  414 
Religious  societies,  16,  414 

In  general,  16,  411 

Intermeddler,  16,413 

Liability  to  a  licensee,  16,  i.\2 

Meaning  of  licensee,  16,  413 

Obligation  to  avoid   conflicting  injur- 
ies, I  6,  412 

Showing  duty  owing  to  person  injured, 
I  6,  411 

Trespassers,  16,  413 

Upon  what  dependent,  16,  412 
Preponderance  of  evidence,  16,  453 
Presumptions.  1 6,  448 ;  i  9,  67 

Accident,  i  g ,  67 

Cases  in  which   it  does  not  applv,  19, 
68 

Examples,  i  g ,  67,  68 

Express  companies,  7,  576 

Fires  caused  by  operation  of  railwavs, 
8,9-11 

In  general,  i  9,  67 

Limit  of  the  presumption,  19,  6X 

Negligence  not  presumed,  16,  448 

Negligence  per  se,  see  infra^  Negli- 
gence Per  Se. 

Presumption  from  a  presumption,   16, 

,450 
Railroad  company's  negligence,  16,451 
Ees  Ipsa  Loquitur,  i  6,  449 

Fires    from     railroad    trains,    see 

Fires  by  Railways. 
Illustrations,  16,  449 
Meaning,  i  6,  449 
Statutory  presumptions  of,  16,  451 
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Negligence, 


NEGLIGENCE— Co«;V 
Presumptions —  Cont'd 

Where  real  cause  is  unexplained,  19, 

67 
Whether  fact  of  damages  raises  pre- 
sumption, 16,  448 
Whether  strictly  psychological,  19,  68 
Private  Corporations,  1 6 ,  387 

See  Carriers  of  Goods;  Carriers 
OF  Passengers;  Carriers  of 
Stock;  Corporations;  Express 
Companies ;  Foreign  Corpora- 
tions; Gas  Companies;  Steam- 
boats; Street  Railways;  Tele- 
graph Companies  ;  Turnpikes  ; 
Warehouses. 
Proximate    and  Remote  Cause,  16,   428, 

43^.465;  19,  300 

See  Comparative  Negligence. 

Application  of  maxim,  1 6,  428 

Causal  Connection,  i  6,  431-446 
Conditions,  16,  443,  444,  447 
Instances  of  remote  cause,  16,  446 
Intervening  efficient  causes,  i  6,  446 
Remote  cause,  16,  446 
Unforeseen  circumstances,  16,  446 

Causa  proxima,  non  remota  spectatur, 
16,  428,  434;i9,  301 

Civil  damage  act,  3,  271 

Classes  in  whicii  negligence  is  proxi- 
mate cause,  16,  432 

Combined  and  Concurrent  Causes,   16, 

440.  445 

Aggravation  of  disease,  16,  443 
Contributory  negligence,  16,  442 
Defendant's  liability,  16,  440,  441 
Disease  as  intervening  efficient  cause, 

16,  444 
Effect  as  a  defense,  1 6 ,  440 
Examples,  16,  440-444 
Exceptions,  16,  442 
Inevitable  accident,  16,  440 
In  general,  1 6 ,  440 
Negligence  of  surgeon  following  in- 
jury by  defendant,  16,  441 
Negligence  of  third  person,  16,  440 
Negligence  of  two  independent   per- 
sons, 16,  443 
Predisposition  to  disease,  16,  443 

Contributory  Negligence,  4, 18;  14,  869 
See  Contributory  Negligence. 
Necessity  that  want  of  ordinary  care 
be  proximate,  4,  25 

Damages 

Negligence,  16,  393 
Wilful  tort,  16,393 

Defendant's  delay  concurring  with  in- 
evitable accident,  16,  429,  440 

Definition  of  Proximate  Cause,  3 ,  45 ;  1 6 , 

436;  19,301 

See  infra,  Intervening  and  Effi- 
cient Cause. 

Act  proximate  cause  though  ordinary 
care  was  exercised,  16,  440 

Consequences  followed  in  unbroken 
sequence,  i  6,  438 

Examples,  16,  436-440 
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Natural  and  probable  consequences, 
16,436 

Original  act  not  negligence,  16,  439 

Original  wrong,  16,  438,  439 

Unforeseen  injuries,  16,  439 
Definition  of  remote  cause,  i  9,  301 
Delay  of  carrier  by  act  of  God  followed 

by  loss  of  goods,  2,  845 
Difficulty    in    determining    proximate 

cause,  16,  429,  430 
Direct  and  immediate  cause,  i  6,  431 
Direct  cause,  16,  429 
Direct  consequences,  16,  434 
Examples,  1 6 ,  428,  429,  447 
Failure  to  give  signals  at  crossing,  4, 

922 
Plres  Caused  by  Operation  of  Hallway, 

8,  II 

Question  for  jury,  8,  12 

Where  fire  communicated  from   one 
building  to  another,  8,  13 

Where  fire  spreads,  8,11 
General  rule,  16,428,429,447 
How  distinction  determined,  16,  431 
Immediate  causes,  16,  434 
In  accident  insurance,  i,  90 
Independent  efficient  cause,   16,     432, 

433 
Insurance  policy,  i,  go;  14,  380;  19,301 
Intervening  and  Efficient  Cause,  1 6 ,  432- 

444;  25,  840 

Accidental  or  intentional,  16,  445 

Animate  or  inanimate,  16,  445 

Concurrent  causes,  i  6,  444 

Condition,  i  6,  444 

Culpable  or  not  culpable,  i  6,  445 

Definition,  i  6,  444 

Effect  of,  16,  444,  445 

.Examples,  16,  444,  445 

General  rule,  16,  444 

Injury  from  either  one  of  two  causes, 
16,445 

Occasion,  16,  444 

Test,  16,445 
Knowledge  of  unusual   consequences, 

16.433 
Liability  for  all  consequences,  16,  434, 

435 
Long   chain  of  apparent   causes,    16, 

435 

Malum  in  se,  16,  434,  435 

Marine  Insurance,  1 4 ,  380 

Cargo  sold  for  repairs,  14,  381 
Cargo  used  for  passengers,  14,  382 
Direct  and  remote  consequences,  14, 

381 
Examples,  14,  380,  381 
Liability  of  underwriter,  i  4,  380 
Provisions  used  during  a  detention, 

14.  382 
Remote  consequences,  14,  381 
Rule  in  United  States,  14,  3S2 
What  is  proximate  cause,  14,  380 

Master  and  Servant 

Liability  of  master  to  servant,  1 4 ,  904 

Maxim  "causa  proxima,"  16,428,434; 

19,301 
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Natural  and  unbroken  sequence,  i6, 
431 

Natural  consequences  always  proxi- 
mate, 4,  42 

Necessity  that  plaintiff's  negligence  be 
proximate  where  defense  is  con- 
tributory negligence,  4,  18 

Necessity  that  want  of  ordinary  care 
be  proximate,  4,  25;  14,  869 

Negligence,  16,  388 

Nefrlis^ence  on  pari  of  plaintiffs  see 
Contributory  Negligence. 

Negligence  Per  Se,  16,  422 

See  infra,  NEGLIGENCE  Per  Se. 

Omission  in  itself  wrongful,  4,  923 

Plaintiffs  subsequent  negligence,  4, 
29 

"Proximate,''  x6,  432 

Proximate  Cause 

Definition,  3,4S;  16.436;  19,301 

Proximate     cause    appearing    remote, 

16.435 

Question  of  law  or  fact,  ig,  302 

Rule  in  Tuff.  v.  Warman,  4,  27 

Slight  want  of  ordinary  care  not  slight 
negligence,  4,  26 

Squib  case,  16,  429,  435,  444 

Telegraphs  and  Telephones,  2  5 ,  761 
Damages,  25,837 

The  true  rule,  16,  434 

Trespassers,  4,  29 

Unusual  consequences,  16  433 

Unusual  consequences  may  be  proxi- 
mate, 4,  42 

Violation  of  statute,  16,  422 

Want  of  ordinary  care,  4,  24 

What  causes  are  proximate  and  what 
are  remote,  4,  25 

When  injury  is  a  direct  and  immediate 
cause  of  negligence,  i  5,  432 

When  injury  should  have  been  fore- 
seen, 16,  432 

When  the  question  arises,  ig,  300 

When  there  is  no  recovery,  16,  428 

Where  defendant  might  have  averted 
the  injury  by  exercise  of  reasonable 
care,  4,  29 

Where  either  party  could  have  dis- 
covered negligence  of  other,  4,  30 

Where  negligence  of  defendant  is  a 
more  efficient  cause,  4,  27 

Where  negligence  of  defendant  is  sub- 
sequent and  independent  to  careless- 
ness of  the  pers'on  injured,  4,  27 

Where  negligence  of  parties  is  less 
than  a  full  degree  apart,  3,  372 

Where  negligence  of  person  injured  is 
hot  a  cause  to  condition,  4,  28 

Where  negligence  of  two  parties  is 
concurrent  and  one  discovers  negli- 
gence of  other  but  too  late  to  prevent 
the  disaster,  4,  30 

Whether  negligence  must  be  most 
proximate  cause,  16,428 

Whether  negligence  must  be  only 
cause,  16,  429 

Wilfulness,  16,  434 
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Public  Officers  and  Private  Persons,  1 6 ,  387 
See   Attorney   and  Client  ;   Auc- 
tions    AND     Auctioneers;    Bail- 
ments ;  Druggist;   Executors  and 
Administrators;  Forwarding 
Merchants  ;  Guardians  ;  Inns  and 
Innkeepers  ;    Malpractice;   Mar- 
shals   and  Constables  ;  Mercan- 
tile  Agencies;     Notary   Public; 
Phv^sicians  and  Surgeons;  Public 
Officers;  Sheriffs. 
Questions  of  Law  and  Fact,    1 1 ,  242 ;  1 4 , 
905;  16,463 
Breach  of  duty,  16,  464 
Evidence  of  notoriety^  14,  906 
General  rule,  1 1 ,  242,  243 
Instructions  to  jury,  16,  464,  465 
Knowledge  of  master,  14,  905 
Legal  duty,  16,  464 
Mixed  question  of  law  and  fact,  1 6 ,  463 
Necessity   of  actual  knowledge  of  de- 
fect, 1 4 ,  905 
Ordinary  care,  16,402 
Province  of  Court,  i  6 ,  466 

Nonsuit,  I  6 ,  466 

Preliminary  question,  16,467 
Province  of  Jxiry,  1 1 ,  243  ;  i  6 ,  465 

Conflict  of  evidence,  16,  466 

Examples,  16,  466,  467 

Facts  controverted,  11,243;  16,466 

Facts  not  disputed,  i  6,  466 

Facts  undisputed,  16,  466 

General  rule,  16,  464,  465 

Inferences  doubtful,  16,466 

Ordinary  care,  16,465 

Proximate  cause,.  16,  465 

Rules  as  to  when  it  shall  go  before 
the  jury,  i  6,  465 

Scintilla  of  evidence,  16,  466 

Where  inference  of  negligence  does 
not  necessarily  arise  from  the 
facts,  1 1 ,  243 

Where  there  is  a  substantial  doubt, 

".243 
Where  there  is  no  evidence  of  negli- 
gence, I  6 ,  466 
Proximate  and  remote  cause,  16,464 
Tendency  to   submit  case  to  jury,  16, 

464 
Where  employer  is  a  municipality,  14, 

906 
Where    master  might   ha*e  known   of 
defect,  I  4,  905 
Railroads 

Agent,  I,  412,  413 
Instruction 

Examples  of,  11,  267-274 
Railway  Corporations,  i  6,  387 

See  Carrirrs  of  Goods  ;   Carriers 
OF  Live  Stock;  Carriers  of  Pas- 
sengers; Coupling  Cars;   Cros- 
sings;  Fellow  Servants;  Fires 
BY  Railways  ;  Latent  Defects; 
Railroad  Companies.     . 
Real  property,  x6,  41S 
Reasonable  doubt,  16,  454 
Reasonable  skill,  i,  371 
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Keligious  Societies 
Invitation,  16,414 

Remote    cause,   see    infra    Proximate 
AND  Remote  Cause. 

Sleeping  cars,  22,  800 

Slight  Care,  2,  731 

See  infra.  Ordinary  Care. 

Slight  negligence,  see   infra,  Degrees 
OF  Negligence. 

Street  Railways 

Imputable,  23,  1016 

Telegraphs   and    telephones,    see   Tele- 
graphs and  Telephones. 

Third  person,  16,  440 

Torts,  16,  388 

Turnpikes,  27,  344 

Unconscious  agents,  16,  407 

Usages  and  Customs,  7 ,  64  ;   16,  462  ;  27, 
899    s 

Carriers,  27,  879 
Contributory  negligence,  27,  899 
Defective  crossing,  27,  900 
Examples,  27,  899-903 
Ordinary  care,  27,  902 
Proof  of  usage  in  other  railroads,  2  7 ,900 
Usage  as  determining  negligence,  27, 

899 
Usage  of  fellow  emploj'ees,  27,  900 
Usage  to  commit  negligent  act,  2  7 ,  899 

Violation  of  statute,  see  infra.  Negli- 
gence Per  Se. 

When  not  actionable,  16,  388 

Wilful  Tort 

Distinguished    from    negligence,    16, 

393-395 
Women,  16,  404 
Worlcing  Contracts 
Liability  of  Contractor,  29,  949 
In  general,  29,  949 
Examples,  29,  949,  950 
Liability  of  Employer,  2  9 ,  947 

Defective  plans    and    specifications, 

29,  949 
Independent    contractor    employing 

his  own  labor,  29,  947 
In  general,  29,  947 
Where  employer  has  control  and  di- 
rection of  work,  29,  947 
Work  necessarily  dangerous,  29,947 
Work    split   up   into   different    con- 
tracts, 29,  948 
NEGOTIABLE,  16,478 
NEGOTIABLE  INSTRUMENTS,  16,  479 
See    Bill     of    Lading  ;     Bills    and 
Notes; Checks;  Coupons;  Letter 
OF  Credit;  Warehouse  and  Ware- 
housemen. 
Certificates  of  stoci,  see  Stock. 
Effect  of  seal,  see  Bills  and  Notes. 
F'or  negotiable  bonds,  see  Bonds. 
Municipal  securities,    see    Municipal 

Security. 
Bank  books,  16,  480 
"Bearer,"  16,  479 
Bottomry  bond,  2,  484 
Certificate  of  deposit,  2,  104;   16,  480 
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Corporations 

Classes  of,  which  have  been  held  en- 
titled to  issue  negotiable  instru- 
ments, 4,  224 

Definition,  2,  338;    16,  479 

Due  bills,  i  6,  480 

Instruction,  examples  of,  1 1,  275 

Necessity  of  "bearer  or  order,"  16,  479 

Order,  see  Orders. 

"Order,"  16,  479 

Kailroad  Bonds,  1 6 ,  482 

See  Railroad  Securities. 

Stock  certificates,  16,484 

Usages  and  Customs 

Usage  contrary  to  common  law,  27,  785 
NEGOTIATING,  16,478 
NEGOTIATION,  2,316;  16,478 
NEGRO,  16,484 
NEGRO  MINSTRELS 

Theaters,  25,  1021,  1030 
NEIGHBORHOOD,  3, 1  is;  10,948;  16,485 
NEIGHBORING,  16,  485 
NEIGHBORING  ROCK,  15,  5S9 
NEPHEW,  16,485 

Duty  to  support  uncle,  18,  S12 

Grandnephew,  16,  486 

Half-blood,  16,486 

My  nephew,  16,485 

Testator's  wife's  nephew,  16,  486 
NET,  16,487 

Net  balance,  16,  487 

Net  earnings,  I  6,  4S7  ;   23,612 

Net  income,  I  6,  487;  23,  613  ;  25  ,  646 

Net  proceeds,  16,  488 

Net  Profits,  16,  488 ;  1 9,  254 
Partnership,  17,906 

Net  rent,  16,  488 
NEUTRAL,  see  International  Law. 
NEUTRALITY,  see  Belligerents;  In- 
ternational Law. 
NEUTRALITY     LAWS,    see     Interna- 
tional Law. 
NE  UNQUES  EXECUTOR,  16,  489 
NE  VARIETUR,  16,489 
NEW,  16,489 

New  Assignment,  see  Pleading. 
Trespass,  see  Declaration. 

New  assets,  16,  489 

New  buildings,  2,  603 ;  i  6,  489 

New  machinery,  16,  489 

New  matter,  1  4,  977 

New  promise,  16,  400 
NEWLY  DISCOVERED  EVIDENCE,  see 

New  Trial. 

As  ground  for  bill  of  review,  2,  265 

As   ground    for   setting  aside    award,   i, 
707 
NEW  PROMISE,  see  Bankruptcy;  In- 
solvency; Limitation  of  Actions. 

Composition  with  Creditors 
As  consideration  for,  3,  399 

Ratifying  infant's  bill  or  note,  2,  347 
NEWSPAPERS,  16,  490 

5ee^e«ff>-a/i'j)',  Advertisements  ;  Copy- 
right. 

As  to  notice  by  publication,  see  Publica- 
tion OF  Notice. 
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For   service   of  process    by  publication, 

see  Publication  of  Notice. 
Advertisements,  i,  306 
Agency,  i  6,  492 
As  Evidence,  i  6,  494 

Advertisements,  16,  495 

Dissolution  of  partnership,  16,  494 

How    knowledge    of     paper    brought 
home  to  party,  i  6,  495 

Inference,  16,  495 

Official  newspapers,  16,  495 

To  impute   knowledge  of  a  fact,   16, 

494 
To  prove  current  prices,  16,  494 
What  admissible,  4,  494 
Whether    generally     admissible,     16, 

495 
Boycotting  a,  4 ,  614 
Contempt,  3,  786 

Contempt  of  Court,  13,  513  ;  16,  495 
American  doctrine,  16,496 
Case  denying  right,  i  6,  496 
Criticising    matter    actually   pending, 

16,  497 
In  Arkansas,  16,  498 
In  Connecticut,  i  6 ,  498 
In  England,  16,  496 
In  Florida,  16,  498 
In  Illinois,  i  6,  497 
In  Indiana,  16,  498  ' 
In  Iowa,  I  6,  498 
In  New  Hampshire,  16,  498 
In  New  Jersey,  16,  498 
In  North  Carolina,  16,  498 
In  Ohio,  I  6,  498 
In  Oregon,  i  6,  497 
In  United  States  court,  16,499 
In  West  Virginia,  16,  497 
Publication  of  Proceedings,  13,  320,  322 
Proceedings   before  grand  jur_y,  13 
320,  322 
Contracts,  16,  492 
Copyright  in,  4,  155 
Daily  newspaper,  4 ,  970 ;  1 6 ,  491 
Definition,  16,  490 

Entitled   by  law  to   certain   public   print- 
ing, 5,  70;  16,  492 
Foreign  Corporations 

Soliciting  subscriptions,  8,  347 
Freedom  of  the  Press,  13,  510 

Police  powers,  18,  764 
In  general,  16,  490 
Jury  and  jury  trial,  12,  373 
Legal  newspaper,  16,  490 
libel  and  Slander,  13,  316,  322 

Libel,  see  generally.  Libel  and  Slan- 
der. 
Advertisements,  13,  318 

Advertiser's  liability,  13,  318 
Editor's  liability,  13,  318 
Proprietor's  liability,  13,  318 
Affairs  of  state,  13,  324 
Appeals  to  the  Public,  13,  331 

Communications    from   papers,   1 3 , 

332 
Criticism   of   advertised   method   of 
cure,  13,  331 
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Quasi  public  position,  i  3,  332 
Tradesman     distributing    handbills, 

13,  331 

Candidates  for  ofBce,  i  3,  319 

Contribution,  13,  318 

Criticism  of  books,  13,  330 

Criticism  of  pictures,  1 3 ,  330 

Criticisms  of  Public  Men,  i  3,  318 
Conduct  and  moti\es  of,  13,  318 
Unfair  criticism,  i  3,  319 

Duty  of  editor  to  give  name  of  corre- 
spondent, 13,  318 

Editor's  liability,  13,  317,  372 

Express  malice,  13,  325 

Good  faith,  13,  316,  317 

Immunity,  13,316 

In  general,  13,  316 

Journalist,  13,  313 

Malice,  13,  325 

Negligence  of  publisher,  13,  324 

Negligence  of  reporters,  i  3,  324 

Parliamentary  proceedings,  13,  323 

Pleading,  13,458 

Printer's  liability',  13,  317,  372 

Proceedings  before  grand  jury,  13,  323 

Publication,  1 3 ,  372,  449 
And  complaint,  13,  473 
Contribution,  13,  372 
Liability  of  editor,  13,  317,  372 
Liability  of  printer,  13,  317,  372 
Liability  of  proprietor,  13,  317,  372 

Publisher  in  same   position   as  private 
person,  i  3,  316 

Publisher's  Liability,  13,  317,  372 
Ignorance,  13,  316 
Where  communication   is   accompa- 
nied with  name  of  author,  13,  317 
Where  he  forbade  publication,    13, 
316 

Remedy,  13,  324 

Common  law,  13,  324 

Reports  of  Judicial  Proceedings,  13,  319 
Comment  pending  action,  13,  320 
Defamatory  comment!^,  13,  321 
Ex  parte  affidavit,  13,  322 
Fair  account,  i  3,  319 
General  rule,  13,  319 
Illustrations,  13,  321 
Impartial   and    accurate   report  ,13, 

320 
Obscene  or   blasphemous  libel,   13, 

322 
Pleading  of  one  party,  13,  321 
Portion  of  judicial  proceedings,  13, 

321,  322       ^ 
Prohibition  by  court,  13.  322 
Proof  of  malice,  13,319,  322 
Publication  of  portion  as  evidence  of 

malice,  i  3,  322 
What  is  a  fair  comment,  13,  321 
When  not  privileged,  13,  322 

Reports   of    proceedings    of    societies 
generally,  13,  324 

Republication,  13,  318 

Retraction,  13,  325 

Seller's  liability,  13,  317,  372 

Statutes,  13,  325-327 
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LHierty  of  the  Press,  13,  510;  18,  764 

Contempt  of  court,  13,  513;  16,  495 
Lotteries,  13,  1175,1176 
Mail  matter,  i  6,  491 
Manufacturing  company,  14,  270 
New  Trial 

Reading  extracts  from  newspapers,  16, 

524 
Official,  5,  70 ;  16,  492 
Compensation,  16,  494 
Definition,  16,492 
Designation,  16,492 
"  Employment,"  16,  493 
New  York  statute,  16,  492 
Paper  having  largest  circulation,  16, 

494 
Regulated  by  statute,  16,  492,  493 
What  sufficient  designation,    16,  493, 

494 
Ordinances,  17,  242,  243 
Paper    having    largest    circulation,    1 6, 

494 
Place  of  publication,  16,  491 
Print,  19,  84 
Printer,  i  g,  84 
"Public,"  16,  490 
Receivers,  zo,  80 
Sunday,  24,  538 
Taxation 

Exempt  as  manufacturing  corporation, 

25,  17s 
Theaters 

Criticisms  of  the  press,  25,  105 1 
Time  of  publication,  16,  491 
Trade-Marlt,  16,  491 ;  26,  269 

Assignment  of  right  to  title,  26,  272 

Chattel  interest,  26,  272 

Collocation  of  words,  26,  287 

Deception  of  public,  2  6 ,  274 

Describing  author,  26,  274 

Describing  geographical  location,  26, 
274 

Describing  subject-matter  closely,  26, 
274 

Examples,  26,  269-276 

Expired  copyright,  26,  275 

In  general,  26,  269  ^ 

Injunctions,  10,  937,  26,  509 

Place  of  publication,  26,  274 

Publisher's     or    author's    name,    26, 
274 

Right  of  property;  z6,  272 

Whether  name  of  publication  will  be 
protected,  26.  269 
Whether  publisher  a  manufacturer,  14, 

265 
NEW  TRIAL,  16,500 

See    generally,    Instructions  ;     Jury 

AND  Jury  Trial. 
See  "Mistrial;"   Settled  Case  on 

Appeal. 
See  generally.  Verdict. 
Criminal  Procedure         , 

Conviction  of  higher  degree  in  second 
trial,  see  Jeopardy. 
Abandonment  of  motion,  16,  662 
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Absence  from  Trial 
Absence  of  Counsel,  1 6 ,  538 

Absence  of  counsel  because  not  paid, 

16,540 
Absence  on  other  professional  busi- 
ness, 16,  539 
Discretion  of  trial  court,  i  6,  540 
Ignorance    of    time   of    meeting   of 

court,  I  6,  539 
Illness  .of  counsel,  16,539 
Inexcusable  absence,  16,  538 
In  general,  i  6,  538 
Knowledge  of   day   on   which   case 

will  be  called,  i  6,  539 
Merits  of  cause,  1 6 ,  540 
Misunderstanding  between  attorneys, 

16,  539 
Negligence  of  counsel  as  negligence 

of  party,  16,  539 
Party   absent  because  relying   upon 

attorney,  16,  537 
Absence  of  Parties,  16,  536 
Affidavit  of  surprise,  16,  538 
Examples,  16,  537 
Intoxication,  16,  537 
Negligence,  16,  537 
Relying  upon  attorney  to  be  present, 

16,  .S37 
Sickness  of  parties,  i  6,  537 
Unavoidable  accident,  16,  538 
When  denied,  16,  537 
When  new  trial  will  be  granted,  16, 

536 
Absence  of  Witnesses,  1 6,  540,  558 
Affidavit,  I  6,  540 
Affidavit  alleging,  16,  542 
Caused  by  adversary,  i  6,  541 
Illness  of  witness,  i  6,  541 
In  general,  16,  540 
Intoxication  of  witness,  16,  541 
Promise  of  witness  to  be  present,  16, 

,S4i 
Testimony  that  would  probably  change 

result,  16,  S41 
When  continuance  has  not  been  asked 

for,  16,  541 
When  new  trial  will  be  granted,  16, 

.^40 
Witness  not  summoned,  16,  541 

Admission,  16,  677 

Affidavit,  see  infra,  Appeal  from   Or- 
der; Motion  Papers, 
Hearing,  i  6,  665 
Of  merits,  16,  648 
Of  Surprise,  16,  535,  538 
Absence  of  party,  i  6,  542 

Amendment,  16,  514,  661 

Addition  of  new  parties,  16,  661 
Affidavit,  16,  661 
New  counts,  i  6,  66i 
New  grounds,  16,  661 
Showing  reasonable  cause,  16,  661 
Statement  of  evidence,  16,  650,  661 
Surprise     to      opposite     party,      16, 
661 

Amottnt  of  Damages,  see  infra,  Dam- 
ages. 
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Appeal  from  Order  Graucing  or  Denying 
New  Trial,  i6,  680 
See  infra.  Decision  of  Motion. 
Affidavit,  16,  686 
Appeal  ill  connection  with  appeal  for 

judgment,  16,  699 
Appeal  separately,  16,  699 
Effect  of  reversal,  16,  700 
Evidence,  16,  686 
Exceptions  to  such  order,  16,  686 
Excessive  damages,  16,  691 
Misconduct  of  jurors,  16,  681 
Motion  for  new  trial,  16,  688 
Record  on  Appeal,  i  6,  685 
Affidavits,  16,  696 
Affirmative   showing    that    all    evi- 
dence is  incorporate  in  it,  16,  686 
Bill  of  exceptions,  16,  687 
Evidence,  16,  685 
Excepting  to  order,  16,  686 
Facts  proved,  16,  685 
Grounds  of  reversal    appearing  on 

record ,16,  68g 
Instructions,  16,  685 
Merits  of  cause  appearing  on  record, 

16,689 
Motion  for  new  trial,  i  6,  688 
Rejection  of  evidence  in  favor  of  ap- 
plicant, 16,  686 
Settlement,  16,  687 
Statement  of  case,  i  6,  687 
Waiver  of  bill,  16,688 
The  Decision,  16,  692 

Abuse  of  discretion,  16,  693 

Any  evidence  to  support  verdict,  1 6, 

694 
Assignment  by  lower  court  of  bad 

cause,  1 6 ,  697 
Discretion  of  trial  court,  i  6,  693 
Error  must  appear  affirmatively,  16, 

697 
Evidence  to  support  verdict,  16,694 
Excessive  damages,  16,  696 
Matters  of  law,  16,  696 
Misconduct  of  juror,  16,  696 
Motion  based  upon  several  grounds, 

16,  697 
Preponderance  of  evidence,  16,695 
Presumption  in  favor  of  trial  court's 

decision,  16,  692 
Statement  of  general  rules,  i  6,  695 
Stipulation   for    judgment   absolute, 

16,  694 
Substantial  conflict  of  evidence,   16, 

69s 
Surprise,  1 6,  692 
Trial  De  Novo  In  Appellate  Court,  16, 

698 

Equity  cases,  r6,  698 

Special  findings  of  jury,  16,  699 

Statutes,  16,698 

When   appellant   entitled   to,    1 6, 
699 
Verdict  contrary  to  evidence,  16,694 
Waiver,  16,  635,  672 
When  trial  court's  judgment  will  not 

be  set  aside,  16,  694 
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Where  appellate  court  would   have 

granted  new  trial,  1 6 ,  694 
Where  question  was  not  discretion- 
ary, 16,  696 
Wliat  Will  Be  Considered,  1 6 ,  690 
Assigned  in  error,  16,  6go 
Criminal  cases,  16,  690 
Errors  not  assigned,  16,  691 
Errors  of  court  in  overruling  motion, 

16,  690,  6gi 
Questions  made  below,  i  6,  690 
Specifically  assigning  action  of  court 
as  error,  1 6 ,  691 
When  Appealable,  1 6 ,  680 
Abuse  of  discretion,  16,  684 
At  common  law,  1 6 ,  680 
Discretion  of  trial  court,  16,  683 
Discretion  of  trial  judge,  16,  681 
Examples,  1 6 ,  680-684 
Inferior  courts,  16,  683 
Legal  error,  1 6 ,  684 
Newly  discovered  evidence,  1 6 ,  681 
Order  denying  new  motion,  16,  683 
Order  granting  new  trial,  1 6 ,  68j,  684 
Order   refusing   to   grant  new  trial, 

16,  680 
Questions  of  fact,  1 6 ,  681 
Reluctance  to  disturb  order  granting 

new  trial,  16,  683 
States  in   which   appeal  will   be   al- 
lowed, 16,  681 
States  in  which  appeal  will  not  be  al- 
lowed, 16,  680 
United  States  court,  16,  681 
Whether   order   granting   new   trial 

effects  substantial  right,  1 6 ,  683 
Whether  order  granting  new  trial  is 
final,  16,  682 
Applause,  16,  531 
Application  by  Petition  or  Complaint,  see 

infra.  Procedure. 
Argument  of  counsel,  see  infra.  Attor- 
ney. 
Arrest  of  Judgment 

Waiver  by,  1 6 ,  636 
As  Matter  of  Course 

Notice  of  application,  1 6 ,  640 
As  of  Bight 
Ejection  and  Action  In  Nature  of  mect- 
ment,  16,  596 

Action  to  quiet  title,  i  6,  598 
Actions  to  enforce  liens,  1 6 ,  597 
At  common  law,  1 6 ,  596 
Conditions,  16,  599,  600 
Construction  of  statute,  16,  597 
Costs,  16,  600 
Court    in    which     action    ranust   be 

brought,  16,  601 
Court's  discretion,  16,  601 
Damages,  16,600 
Disputed  boundaries,  16,  598 
Effect  of  the  statute,  16,  596 
Examples,  16,  599 
Forcible  entry  and  detainer,  i  6,  597 
Fraudulent  conveyances,  16,  597 
Judgment   before   new   trial  can   be 
demanded,  J  6.,  599 
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NEW  TRIAL— Co«/'rf 
As  of  Eight — Cont'd  . 
Section  and  Action  in  Nature  of  Eject- 
ment—  Confd 

Necessity  for  demand,  i6,  600 
Notice,  16,  600 
Partition,  16,  597 
Statutory  provisions,  16,  596 
Time  within  which  application  must 

be  made,  i  6,  601 
Waiver  of  objections,  16,601 
What  included  b^'  statute,  16,  597 
Whether  more  freely  granted  than 

in  other  cases,  16,  596 
Whether  new  trial  will  be  granted, 

1 6 ,  596 
Whether  right  is   granted   to   both 
parties,  1  6 ,  599 
Errors  of  law,  i  6,  512-516 
Attorney 

Absence  of  Counsel,  16,  538 

Absence  on  other  professional  busi- 
ness, 16,  539 
Because  not  paid,  1 6 ,  540 
Discretion  of  trial  court,  16,  54Q 
Ignorance    of  time    of    meeting   of 

court,  16,  539 
Illness  of  counsel,  i  6,  539 
Inexcusable  absence,  16,  538 
In  general,  16,  538 
Knowledge  of    day    on   which  case 

will  be  called,  16,  539 
Merits  of  cause,  16,  540 
Misunderstanding    between     attor- 
neys, 16,  539 
Negligence  of  counsel  as  negligence 
of  party,  1 6 ,  539 
•     Party  absent  because  relying  upon 

attorney,  i  6,  537 
Counsel's  misapprehension  of  law,  1 6 , 

534 
Illness  of  counsel,  16,  532 
Improper  remarks  of  judge  to  counsel, 

16,  522 
Judge  bringing  attorney  into  contempt, 

16,  522 
MlBconduct  of  Counsel,  16,  524 

As  to  commenting  on  failure  of  de- 
fendant to  testify,  see  Witnesses. 
Appeal  to  prejudices  of   jurors,    16, 

528 
Arguments   must  be  confined  to  law 

and  evidence,  16,  524 
Attack  upon    character  of  opposite 

party,  16,  526 
Caution  to  jury  by  court,  16,  526 
Commenting  upon  change  of  venue, 
16,  524 
I  Commenting  upon   excluded    testi- 
mony, 16,  525 
Cure  of  error,   i  6,  526 
Discretion  of  trial  court,  16,  527 
Duty  of  court  upon  abuse  of  privi- 
lege, 1 6 ,  525 
Effect  of  court's  interference,  i  6,  526 
Example,  16,  524-529 
Improper   remarks  to  jury,    1 6,  524 
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In  Conduct  of  Trial,  i  6 ,  528 

Assailing    character    of    opposite 

party,  16,  528 
Communications  between  juror  and 

counsel,  16,  528 
Excluded  evidence,  16,  528 
Getting  excluded  evidence  before 

jury.  16,  528 
Intoxication  of  counsel,  16,  528 
Violation  of  stipulation,  16,529 
Injur3'  to  complainant,  16,  524 
Instructions  to  disregard    improper 

remarks,  16,  526,  528 
Misstatement  of  evidence,  16,  526 
Objection  to  remarks,  16,527 
Reading    extract    from    newspaper, 

16,524 
Reading  from  books,  i  6,  527 
Referring  to  matters  not  in  evidence, 

16,  526 
Stating  facts  not  proven,  1 6,  525 
When   new   trial  should  be  granted, 

16.527 
Negligence  of  counsel,  1 6 ,  534 
Refusal  to  allow  argument,  i  6,  521 
Surprise  Arising  from  Mistake  of  Coun- 
sel, 16,  S50 

Competency-  of  witness,  16,  551 
In  general,  1 6,  556 
Relevancy  or  materiality  of  evidence, 

16,551 
When  new  trial  granted,  16,  551 
BlUs  and  Notes 

Assessment  of  damages,  1 6 ,  583 
Both  parties  desiring  new  trial,  16,503 
Breach  of  promise,  16,  587 
Brief  of  evidence,  see   infra.  Motion 

Papers. 
Change  of  Venue,  3,  108;  16,  515 
Complaint,  see  infra,  Procedure. 
Conditions,    see    infra.    Decision    op 

Motion. 
Conflicting  evidence,   see   infra.   Ver- 
dict Contrary  to  Weight  of  Evi- 
dence. 
Continuance 

Continuance    of   motion,    see     infra. 

Procedure. 
Failure  to  Ask  for 

Absence  of  witnesses,  16,  540 
Lost  documents,  16,  547 
Lost  records,  1 6 ,  547 
Newly  discovered  evidence,  16,564 
Surprise,  16,  542 
Surprise  as  to  evidence,  1 6 ,  542 
Costs,  4,  324;  16,  589;  17,  670 
Error  in  assessing,  16,  513 
Newly  discovered  evidence,  16,  670 
New   trial  as  matter  of  right,  16,670 
Payment  of,  16,  670 
Power  of  court,  i  6,  670 
Surprise,  1 6 ,  670 
Time  of  payment,  1 6 ,  672 
To  abide  event,  16,  671 
Validity  of  order,  16,671 
Verdict  against  evidence,  16,  670 
Waiver  of  payment,  16,  672 
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Courts,  1 6,  6i6 

See    infra,     DISCRETION     OF    TRIAL 
Court  in  Granting  or  Refusing; 
Errors  of  Court. 
Justice  of  the  peace,  see  Justice  of 

THE  Peace. 
Misconduct  of  court,  see  infra.  Mis- 
conduct OF  Court. 
Directing  on  own  motion,  i6,  6i6 
Granting  new   trial   on   own   motion, 

16,630 
Inherent  power  of,  16,  616 
Legislative  bodies,  16,  616 
Of  general  jurisdiction,  16,  616 
Of  inferior  or  limited  jurisdiction,  16, 

617 
Payment  of  costs,  16,  670 
Probate  courts,  16,  617 
Statutory  provisions,  16,  617 
To  Wliat  Court  Applications  Sbould  Be 
Made,  16,  616 
Cause  transferred  from  one  district 

to  another,  I  6,  618 
Court  having  concurrent  jurisdiction, 

16,  619 
Court  in  which   case  was   tried,  16, 

618 
Court  of  Equity,  1 6 ,  620 
Hesitation  of,  16,620 
Injustice,  16,  621 
Laches,  16,  621 
Where  court  of  law  has  no  means 

of  granting,  i  6 ,  620 
Where   equity  will  interfere,    16, 

621 
Where  motion  has  been  denied  at 
law,  16,  621 
Court  other  than  trial  court,  1 6 ,  619 
Death  of  judge,  16,  618 
Effect  of  refusal   by  one  court,  16, 

619,  620 
Errors  of  fact,  i  6,  618 
Examples,  16,618 
Going  out  of  office  of  judge,  16,  618 
In  absence  of  statutory  regulatipns, 

16,618 
Judge's  successor,  16,  618 
Statutory  provisions,  1 6 ,  619 
Criminal  Cases,  4,  881 ;  16,  601 

A  t  instance  of  state,  see  Jeopardy. 

Jeopardy,  see  Jeopardy. 

Absence  of  accused  during  trial,   16, 

607 
Accused  unable  to  procure  attendance 

of  witnesses,  16,  607 
Appeal,  16,  690 
Arraignment,  16,  610 
At  common  law,  i  6,  602        ' 
Effect  on  rights  of  accused,  16,  603 
Escape,  16,  610 
Felonies,  16,  601,  602 
Generally,  16,  601 
Grounds,  4,  881 ;  16,  609,  610 
In  England,  16,  602 
Introduction  of  incompetent  testimony, 

1 6 ,  607 
In  United  States,  16,  602 


Judge  going  out  of  office  before  making 

up  of  case,  16,  608 
Misdemeanors,  16,  601 
Necessity   of   second   indictment,    16, 

610 
Newly  Discovered  Evidence 

Cumulative  evidence,  16,  606 

Due  diligence,  16,  606 

Evidence  must  have  been  discovered 
since  trial,  i  6,  606 

Tending  to  impeach  witness,  1 6 ,  606 
No  injury  to  complainant,  16,  608 
Objection  to  indictment,  16,  608 
Omission  to  ask  accused  what  he  has 

to  say ,  16,  608 
Refusal  to  grant  continuance,  16,607 
Rules  Governing  Application,  i  6,  604 

Compared  with  civil  actions,  16,  604 

Erroneous    rulings    or    instructions 
16,  60s 

Evidence  inadequate  to  support  con- 
viction, 16,  604 

In  general,  i  6,  604 

Newly  discovered  evidence,  1 6 ,  606 

Weight  of  evidence,  16,605 

Whether  awarded  more  freely  than 
in  civil  cases,  1 6 ,  604 
Sentence,  16,  607 
Surprise,  16,  607 
Time  for  Making  Application,  1 6 ,  631 

Discretion  of  court,  16,  631 

Examples,  16,  631,  632 

Extension  of  time,  16,  631 

Motion  at  trial  term,  16,  631 

Statutory  period,  16,  631 

Within  four  days,  i  6,  631 

Within  three  days,  i  6,  631 
Trifling  irregularities,  16,  608 
Variance,  16,  607 
Waiver  of  the  right,  1 6 ,  653 
Criminal  conspiracy,  4,  640 
Cumulative  Evidence,  see  infra.  Newly 
DiscbvERED  Evidence. 
Wrongful  admission  of,  16,  504 
Wrongful  exclusion  of,  16,  504 
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Excessive,  1.6,  582 

Action  ex  contractu,  16,  587 
Appeal,  1 6 ,  696 
Appellate  court,  i  6,  588 
Breach  of  promise  case,  16,  587 
Calculations    reasonably    supported 

by  evidence,  16,  584 
Costs,  16,  589 
Damages  exceeding  amount  claimed 

by  pleadings,  i6,  584 
Discretion  of  jury,  16,  585 
Examples,  16,  582-589 
Excess  of  highest  amount  shown  by 

testimony,  16,  584 
Fixed  rule  of  law  as  to  amount  of 

damages,  16,  583 
In  general,  1 6 ,  582 
Insignificant  errors,  16,  585 
Instructions  of  court,  16,  584 
Judgment  after  default,  16,  583 
Nominal  damages,  16,  589 
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NEW  TRIAL— C<j«<'<f 

Damages — Cont'd 

Excessive — Contd  ^ 

Passion,  prejudice,  and  partiality,  1 6, 

58s 
Principle      upon     which      doctrine 

rests,  16,  582 
Promissory  note,  16,  583 
Question  for  jury,  16,  585 
Torts,  16,  587 

Unliquidated  damages,  16,  585 
Where   new  trial  will    be  granted, 

16,587 
Where  there  is  no  legal  measure  of 

damages,  16,  585 
Whether  whole  case  must  be  opened, 

16,588 
Inadequate,  16,  589 

Admission  of  certain  sum  due,  16, 

592 
Appellate  court,   16,590-592 
Circumstances  of  the  case,  16,  592 
Common  law,  16,  589 
Examples,  16,589^593 
General  rule,  16,  589 
Grossly    inadequate    damages,    16, 

591 
Lowest  amount  set  by  evidence,  16, 

592 
Malicious  prosecution,  16,  592 
Nominal  damages,  16,  591 
Reasonably  certain  measure  of  dam- 

ages,  1 6 ,  592 
Remittitur,  see  Remittitur. 
'  Slander  cases,  16,  590 

Torts,  16,  589 

Trespass  vi  et  arrhis,  1 6 ,  590 
Trial  court  regarding  testimony  in- 
adequate, 16,  590 
When  verdict  will  be  set  a^ide,  16, 

S92 
Where    actual    damage     is    shown, 

16,  591 
Decision  of  Motion,  16,  666 
See  infra,  Orders. 
Appellate  Court,  1 6 ,  692         / 
Abuse  of  discretion,  16,693 
Any   evidence    to    support  verdict, 

16,  694 
Assignment  by  lower  court  of  bad 

cause,  1 6,  697 
Discretion  of  trial  court,  1 6 ,  693 
Error  must  appear  affirmatively,  16, 

697 
Evidence  to  support  the  verdict,   16, 

694 
Excessive  damages,  16,  696 
Matters  of  law,  16,  696 
Misconduct  of  juror,  16,  696 
Motion  based  upon  several  grounds, 

16,697 
Preponderance  of  evidence,  16,695 
Presumption  in  favor  of  trial  court's 

decision  ,16,  692 
Statement  of  general  rules,   16,  695 
Stipulation   for  judgment  absolute, 

1 6 ,  694 
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Substantial  conflict  of  evidence,  16, 

69s 
Surprise,   i  6,  692 

Trial  De  Novo  in  Appellate  Court,  1 6 , 
698 

Equity  cases,  i  6 ,  698 
Special  findings  of  jury,  16,699 
Statutes,  1 6 ,  698 

When   appellant   entitled   to,   i5, 
699 
Verdict  contrary  to   evidence,    16, 

694 
When    trial  court's  judgment    will 

not  be  set  aside,  1 6 ,  694 
Where  appellate  court  would  have 

granted  new  trial,  16,  694 
Where    question    was     not     discre- 
tionary, 16,  696 
Denying  cause  of  action,  1 6 ,  669 
Error  apparent  on  record,  16,  667 
Errors  tending  to  sustain  verdict,  16, 

668 
Imposition  of  Terms,  1 6 ,  670 

Confining  trial  to  single    issue,   16, 

673 
Costs  to  abide  event,  16,  671 
Evidence  of  former  trial,  16,  673 
Newly  discovered  evidence,  16,670 
New  trial  as  matter  of  right,  16,  670 
Payment  of  costs,  16,670 
Power  of  court,  16,  670 
Reasonableness   of   conditions,    16, 

673 
Revocation  of  order,  16,  673 
Surprise,   16,  670 
Time  of  payment,  16,  672 
Validity  of  order,  16,  671 
Verdict  against  evidence,  16,  670 
Waiver  of  conditions,  i  6,  676 
Waiver  of  paj'ment,  1 6 ,  672 
Incidental  relief,  16,  669 
Judge  other  than  trial  judge,  1 6 ,  668 
Jurisdiction  of  court,  16,  666 
Presumption  in  favor  of  verdict,  16, 

668 
Question  not  raised  by  pleadings,  16, 

666 
Reasonable  diligence,  1 6,  668 
Rulings  not  excepted  to,  16,  666 
Sufficiency  of  pleading,  16,  513,  666 
Uncertainty  as  to  facts,  16,  669 
Unconscionable  defense,  16,  669 
Definition,  i  6,  501 
De  minimis  non  curat  lex,  5,  112 
Demonstrations  of  bystanders,  16,531 
Demurrer,  16,  514,  661 
Diligence,  see   infra,  Newly   Discov- 

EREb  Evidence. 
Discretion  of  Court 

Affeal,  see  infra.  Appeal  from  Or- 
der Granting  or  Denying  New 
Trial. 
Discretion  of  Trial  Court  in  Granting  or 
Refusing,  16,  503,  516 
See  infra.  As  of  Right. 
Absence  of  counsel,  16,  540 
Abuse  of  discretion,  16,  517 
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Appellate   court's  reluctance  to  inter- 
fere, I  6,  517 

Examples,  16,  516-519 

In  general,  i5,  516 

Judicial  discretion,  16,517 

Jury  disregarding  instructions,   16,554. 

Motion  founded  upon  error  of  law,  1 6, 
5'6 

Oral  testimony,  16,  665 

Presumption   in   favor  of  trial   court, 
16,518 

Refused  or  granted,  16,  519 

Remarks  of  counsel,  16,  527 

Surprise,  16,535 

Weight  of  evidence,  16,  557 

Where  both  parties   desire  new  trial, 
16,503 
Divorce  cases,  5,  766 
Due  Diligence,  9,  753 

See  infra.  Newly  Discovkred  Evi- 
dence. 
Effect  of  Application,  16,  637 

At  common  law,  i  6,  637 

Effect  in  general,  16,  637,  638 

Statutory  provisions,  16,  637 

Suspension  of  judgment,  16,  637 

Waiver,  16,  637 
Ejectment  and  Actions  in  Nature  of  Eject- 
ment, 6,  222;  245cf;  16,  596 

Action  to  enforce  liens,  16,  597 

Action  to  quiet  title,  16,  598 

At  common  law,  16,  596 

Conditions,  1 6 ,  599, 600 

Construction  of  statute,  16,  597 

Costs,  I  6,  600 

Court  in  which  action  must  be  brought, 
16,  60 1 

Court's  discretion,  i  6,  601 

Disputed  boundaries,  16,  598 

Effect  of  the  statute,  i  6,  596 

Examples,  16,  599 

Forcible  entry  and  detainer,  16,  597 

Fraudulent  convej'ances,  i  6,  597 

In  Colorado,  6,  222 

In  Illinois,  6,  222 

In  Indiana,  6,  222 

In  Michigan,  6,  222 

In  Nebraska,  6,  222 

In  New  York,  6,  222 

In  United  States  courts,  6,  224 

In  Wisconsin,  6,  222 

Judgment  before  new  trialcan   be  de 
manded,  16,  599 

Necessity  for  demand,  16,  600 

Notice,  16,  600 
,   Partition,  16,  597 

Statutory  provisions,  16,  596 

Time   within    which  applications  must 
be  made,  16,  601 

Waiver  of  objections,  i  6,  601 

What  included  by  statute,  16,  597 

Whether  more  freelj'  granted  than   in 
other  cases,  16,  596 

Whether  new  trial  will  be  granted,  1 6, 

596 
Whether  right  is  granted  to  both  par- 
ties, 16,  599 


Equitable  action,  16,  612 

Equitable     jurisdiction,        see       infra. 

Courts. 
Errors    of   Court,   see    infra.   Instruc- 
tions. 

Appeal,  16,  696 

As  matter  of  course,  16,  512-516 

Assessing  costs,  16,  513 

Change  of  venue,  16,515 

Criminal  cases,  16,  605 

Death  of  trial  judge,  16,  5:5 

Defective  issue,  16,  515 

Error  in  pleading,  i  6,  513,  666 

Errors  of  record,  i  6,  667 

Findings  of  court,  16,  515 

Going  out  of  office  of  trial  judge,  16, 

515 
Granting  or  refusing  amendment    1 6, 

5H 
In  Criminal  Cases 

Evidence,  16,606 
Not  excepted  to,  16,666 
Overruling  demurrer,  16,  514 
Presumption  that  error  affects  verdict, 

16,  512 
Refusing  continuance,  16,515 
Rejection  or  Admission  of  Evidence,  i  6, 

504 

Complainant  notinjured,  16,  504 
Complainant  not  prejudiced,  16,  506 
Cumulative  evidence,  16,  504 
Examples,  16,  504-507 
Illegal  cumulative  evidence,  16,  506 
Immaterial    evidence    having    tend- 
ency to  prejudice  minds   of  jury, 
16,  506 
In  general,  16,  504 
Instructions  to  disregard,  16,  508 
Jury    instructed    to   disregard    testi- 
mony, 16,  507 
Secondary  evidence,  16,  505 
Showing  evidence  excluded,  16,504 
Verdict   supported    by    unobjection- 
able evidence,  16,  507 
When  new  trial  should  be  allowed, 

16,  505 
Where  result  would   not  have  been 
changed,  i  6,  504 
Right  to  open  and  close,  16,  515 
Various  examples,  16,  511,  512 
Waiver,  16,  634 
When  error  did  not  affect  verdict,  16, 

512 
Errors  of   Law,   see   infra,  Errors   of 
Court. 
Refusal  of  right  to  open  and  close,  i  7, 

19s 
Evidence,   see    infra,   Newly   Discov- 
ered Evidence. 

As  to  comnnmications,  misstatements, 
etc.,  by  counsel,  see  infra,  Attor- 
ney. 
Conclusive,  see  infra.  Newly  Dis- 
covered Evidence. 
Conflicting  evidence,  see  infra.  Ver- 
dict Contrai^y  to  Weight  of 
Evidence. 
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NEW  TRIAL— Co«<'rf 
Evidence — Cont'd 

Cumulative      evidence,      see       infra. 

Newly  Discovered  Evidence. 
Material,  see  infra.  Newly  Discov- 
ered Evidence. 
Rejecting  or   admitting  evidence,  see 

infra.  Errors  of  Court. 
Statement  or    brief  of '^  evidence,  see 

infra,  Motion  Papers. 
Surprise  as    to    evidence,    see    infra, 

Surprise. 
Verdict  contrary  to  -weight  of  evidence, 

see  infra.  Verdict  Contrary  to 

Weight  of  Evidence. 
Exceptions   to   decision     of   court  upon 

motion  for,  2,  219 
Excessive  Damages,  5 ,  54 
See  infra,  Damages. 
Action  for  causing  death,  5 ,  129 
Assault,  5,  60  , 

Breacii  of  promise,  5 ,  61 
Broken  arm,  5,  58 
Broken  leg,  5 ,  58 
Criminal  conversation,  5 ,  61 
Death,  5 ,  59 

Defective  sidewalks,  5,  60 
Enticing  away,  5,  60 
Examples    of    proper    and    excessive 

damages,  5,  55 
False  imprisonment,  5,  60 
For  wrongfully  ejecting  a  passenger, 

5,  55 
Injuries  done  by  dogs,  5,  61 
Judgment    influenced    by    passion    or 

prejudice,  5 ,  54 
Jury's  discretion,  5,  54 
Libel,  5 ,  61 

Loss  of  livelihood,  5,  59 
Municipalities,  5 ,  60 
Nuisance,  5,  61 
Passenger    cases  in    which    damages 

were  held  not  excessive,  5,  55 
Permanent   and  disabling   injuries,  5, 

Permanent  slight  injuries,  5,  57 
Railroads  carrying  persons  beyond  des- 
tination, 5,  55  , 
Seduction,  5,  61 
Trespass  to  property,  5,  61 
Executors  and  administrators,  16,  614 
Final  Judgments 

Order  granting,  i  2,  67 
Findings,  16,515 

Forcible  entry  and  detainer,  16,  597 
For  improper  admission  and  rejection  of 

evidence,  7,  iii 
General    principles    governing  right  to 

new  trial,  16,  503 
Grounds  for  New  Trial,  see  infra.  Errors 
OF    Court;     Misconduct;   Newly 

Discovered  Evidence. 
General  enumeration,  16,  503,  504 
misleading  Instructions,  1 1 ,  266 

Where  given   at   request    of    party 

complaining,  1 1,  266 
Where  incomplete,  1 1,  266 


Where  instructions  were  merely  ob- 
noxious  to  verbal  criticism,     1 1 , 
266 
Where    jury   has  not  been   misled, 

1 1 ,  266 
Where  new  trial  would  lead  to  same 

result,  1 1 ,  266 
Where  partj'  was  not  prejudiced,  1 1 , 

266 
Where  reasons  are  wrong,   1 1 ,  266 
Where  substantial  justice   has  been 

done,  1 1 ,  266 
Where  verdict  is  right,  1 1 ,  266 
Objection  to  verdict,  i  6,  552 
Hearing,  16,  664 

See  General  Motion. 

Court  disposing  of  motion,  16,  664 

Determination  upon  merits,   1 6 ,  664 

Failure  of  counsel  to  appear,  i  6,  664 

In  general,  16,  664 

Notice  of  argument,  i  6,  664 

Open  and  close,  664 

Oral  Testimony,  16,  665 

Application  after  expiration  of  stat- 
utory time,  16,  665       ' 
Discretion  of  court,  16,  665 
In  general,  i  6 ,  665 
Trial  by  jury,  16,666 
Reargument,  16,665 
Homicide,  g,  751 

At   what  time  motion   for  new   trial 

should  be  made,  9,  753 
By  what  judge  motion  should  be  heard, 

9,  753 
Evidence  which  might  have   been   dis- 
covered by  due  diligence,  9,  752 
Grounds  lor  new  trial,  9,  751 
Newly  discovered  evidence,  9,  752 
Newly  discovered    evidence  which  is 

merely  cumulative,  9,  752 
Proceedings  on  motion,  9,  753 
Rule  same  as  in  other  cases,  9,  752 
Surprise,  9>  75^ 

What  application  must  show,  9,  753 
Illness,  see  infra.  Sickness. 
Impeachment   of  tvitnesses,    see    ivfra. 

Newly  Discovered  Evidence. 
Imposition  of  terms,  see  infra.  Decision 

OP  Motion. 
Inadequate  damages,  see   infra.    Dam- 
ages. 
Increasing  damages  on  appeal,  5,  62 
Injury  to  Complainant,  1 6,  505,  519 
Criminal  cases,  i  6,  608 
Materiality  and  conclusiveness  of  newly 

discovered  evidence,  16,  579 
Misconduct  of  counsel,  16,  524 
Unexpected  evidence  of  friendly  wit- 
ness, 16,  545 
Weight  of  evidence,  16,  557 
Instructions,  16,  507 
See  Instructions. 
Assuming  existence  of  disputed  facts, 

16,  510 
Assuming  that  material  point  has  been 

proven, i 6,  510 
Charge  construed  as  a  whole,  16,  509 
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Charge  tending  to  mislead  jury,  i  6,  509 
Charge  that  there  is  no  evidence,  16, 

510 
Complainant  not  injured,  16,  507 
Contradictory,  16,  509 
Erroneous    charge   as    to   measure  of 

damages,  16,  508 
Examples,  16,  507-511 
Failure  to  direct  attention  of  jury  to 

issues,  16,511 
In  general,  16,  507 
Irreconcilable  instructions,  16,  509 
Irrelevant  matter,  16,  50S 
Justice  done  by  verdict,  16,  508 
Misdirection  upon  immaterial  matter, 

16,  508 
Not  founded  upon  evidence,  16,  510 
Submitting  question  when   there  is  no 

evidence,   16,  510 
That  fact  must  be  proven,  16,  510 
Treating  uncontradicted  facts  as  open 

questions,  16,  510 
Under  misapprension  of  facts,  16,  510 
Upon  abstract  proposition,  16,  511 
Verdict  appearing  right  upon  the  proof, 

16,  508 
Verdict  Contrary  to  Court's  InBtructions, 

16,552 

Assessment  of  damages,  16,  584 

Examples,  16,  552-554 

Instructions  of  trial  court,  16,  554 

Verdict  contrary  to  law,  16,  553,  554 

When  new  trial  granted,  16,  552 

Where  instructions  did  not  state  law 
correctly,  16,  553 
Want  of  precision,  16,  509 
Where   erroneous   charge   disregarded 

by  jury,  1 6 ,  508 
Where  it  appeared  that  jury  were  mis- 
led, 16,  509 
Where  jury  may  have  been  influenced, 

16,509 
Where  new  trial  would  produce  same 

result,  16,  508 
Insufficient  damages,  5,  54 
Intention,  see  infra.  Notice  of  Appli- 
cation. 
Intoxication 

Counsel,  16,  528 
Parties,  i  6,  537 
Witnesses,  16,  541 
Jeopardy 

Conviction  of  higher  crime,  16,  603 
Judge,  16,  515 

Death  of  trial  judge,  16,  515 

Going  out  of  office  of  trial  judge,  16, 

515 

Officer  to  hear  motion,  12,  12 

Transfer  of  case,  12,13 
Judges  divided  in  opinion  as  to  granting 

of  new  trial,  1 6 ,  503 
Judgment  after  default,  16,  583 
Judgment  Against  Weight  of  Evidence 

Homicide,  9,  755 
Jury 

See  Jury  and  Jury  Trial, 

Casting  lots,  i6,  564  1 
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Cn'5//«jg-Wj,  see  Jury  AND  Jury  Trial. 
Misconduct  of  Court,  16,  •^22 
Coercion  of  jury,  16,  522 
Examples,  16,  522-524 
Improper  remark  in  hearing  of  jury, 

16,524 
Preliminary  remarks  as  to  duty  of 

jurors,  16,  523 
Remarks  to  jury,  16,  522 
What  amounts  to  coercion,  16,522 
Misconduct  of  juror,  16,  530 
Refreshments,  1 6 ,  529,  531 
Tampering  with,  16,  529 
Justice  of  tlie  Peace,  1 2 , 467, 490 ;  1 6, 612, 
617 

Costs,  12,  468 
Effect  of,  12,  491 
General  rule,  12,  490 
Grounds  for,  1 2 ,  467 
How  obtained,  12,  491 
Mistake,  surprise,  etc.,  12,  468 
Mode  of  obtaining,  i  2,  467 
Negligence,  i  2 ,  467,  468 
Newly  discovered  evidence,  12,  467 
Notice  of  application,  i  6,  639 
Statutory  notice,  12,  491 
Statutory  provisions,  12,  491 
When  allowed,  i  2,  490 
Laches,  16,  621 
Legislative  bodies,  16,  616 
Libel  and  Slander 

Inadequate  damages,  16,  590 
Lost  Papers,  1 6 ,  547 
Examples,  16,  547,548 
Failure  to  ask  for  a  continuance,  1 6, 547 
In  general,  16,  547 
Nonsuit,  1 6 ,  547 
Production   of  paper   supposed  to  be 

lost,  16,  548 
Stenographer's  notes,  16,548 
Mail,  16,  639  ■ 

Mali<;ious  prosecution,  16,  592 
Manner  of  MaMng  Application,  i  6,  63S 
As  to  settlement  of  grounds,  see  infra. 

Procedure. 
Common-law  method,  16,  638 
Motion,  I  6,  638 
Notice     of     application,    see      infra. 

Notice  of  Application. 
Statutory  regulations,  16,  638 
Upon  affidavits,  16,  638 
Various  methods,  16,  638 
Master  and  Servant,  i  4,  917 

As  to  servant's  liability,  see  MASTER 
AND  Servant. 
Mechanics'  liens,  15,  176 
Misconduct,  16,  519 

Definition,  16,  519 
Misconduct  of  bystander,  16,  531 
Misconduct  of  Counsel,  1 6 ,  524 
See  infra,  Attorney. 
Abuse  of  Argument 

In  criminal  cases,  4,  875 
Appeal   to   prejudices    of    jurors,    16, 

528 
Arguments  must  be  confined  to  law  and 
evidence,  i  6,  524 
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NEW  TRIAL— Cw/2'V 

Misconduct  of  Counsel — Contd 
As  ground  for,  4 ,  875 
Attack    upon    character    of   opposite 

party,  16,  526 
Caution  to  jury  by  court,  i  6,  526 
Commenting  upon  change   of  venue, 

16,524 
Commenting  upon  excluded  testimony, 

I  6,  525 
Cure  of  error,  16,  526,  528 
Discretion  of  trial  court,  16,  527 
Duty  of  court  upon  abuse  of  privilege, 

16,  525 
Effect  of  court's  interference,  16,  526 
Examples,  1 6 ,  524-529 
Improper  remark  to  jury,  16,  524 
In  Conduct  of  Trial,  1 6 ,  528 

Assailing  character  of  opposite  party, 

16,  528 
Communications  between  juror  and 

counsel,  16,  528 
Excluded  evidence,  16,  528 
Getting     excluded    evidence    before 

jury,  16,  528 
Intoxication  of  counsel,  16,  528 
Violation  of  a  stipulation;  i  6,  529 
Injury  to  complainant,  16,  524 
Instructions  to  disregard  improper  re- 
marks, 16,  526,  528 
Misstatement  of  evidence,  16,526 
Objection  to  remarks,  16,  527 
Reading  extract  from  newspaper,  16, 

524 
Reading  from  books,  16,  527 
Referring  to  matters   not   in  evidence, 

16,  526 
Stating  facts  not  proven,  i  6,  525 
When  new  trial  should  be  granted,  16, 

527 
Misconduct  of  Court,  1 6 ,  520 

Attacks  upon  character  of  parties,   16, 

V        521 
Generallj',  16,  520 
Injury  to  complainant,  16,  520 
Intoxication  of  judge,  16,  520 
Jury,  16,  522 

Coercion  of,  16,  522 

Examples,  16,522-524 

Improper  remarks  in  hearing  of,  16, 

524 
Preliminary  remarks   as   to   duty  of 

jurors,  16,  523 
Remarks  to,  16,  522 
What  amounts  to  coercion,  16,522 

Manner  and  deportment  of  trial  judge, 
I  6,  521 

Officials,  I  5,  530 

Presumption  that  complainant  was  in- 
jured, 16, 520 

Private  communications  between  judge 
and  jury,  i  6,  520 

Refusal  to  allow  counsel  to  argue,   i  6, 

521 
Remarks  to  Counsel,  16,  522 

Bringing    attorney    into    contempt, 
16,522 
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Complimenting  one  attorney  at  ex- 
pense of  another,  16,  522 
Showing    unfavorable     opinion      of 
parties,  i  6 ,  522 
Misconduct  of  Jury,  see  Jury  and  Jury 
Trial. 

Appeal,  16,  696 
Evidence,  16,  654 
Misconduct  of  Litigants,  16,  529 
Examples,  16,  529,  530 
Furnishing  refreshments  to  jury,   16, 

529 
In  general,  16,529  , 

Subpoenaed  juror  as  witness,  16,  529 
Tampering  with  jury,  i  6,  529 
Misconduct  of  prosecutor,  16,  531 
Mistake,  see  infra,  Surprise. 
Ignorant  of  law,  16,533 
Ignorant  of  statutes,  i  6,  533 
Of  Officers 

Evidence,  16,  654 
Motion,  see  infra,  Decision  of  Motion; 
Hearing  ;  Procedure. 
As  waiver  for  bill  of  exceptions,  2,  221 
Motion  Papers,  1 6 ,  646,  652 
Affidavit,  16,  647 

Jtiry  imfeaching  their  verdict,  see 

Jury  and  Jury  Trial. 
Absence  of  witnesses,  16,  654 
Amendment,  i6,66i 
Appeal,  ,16,  686 

Asserting  that   party   has   good   de- 
fense, 16,  652 
By  mover,  16,  653 
Continuance  by  court,  16,  658 
Counter,  16,  658 
Discretion  of  court,  16,  653 
Establishing  ignorance  at  trial,  1 6, 

654 
Facts   which   witness   would   prove, 

16,  654 
Failure    to    file    within     prescribed 

time,  I  6,  656 
Form ,  16,  652 
Misconduct  of  jury,  16,  654 
Misconduct  or  mistake  of  officers  of 

court,  I  6,  654 
Mistake  or  surprise,  16,  654 
Newly  Discovered  Evidence,  16,  655 

Affidavit  of  moving  party  alone, 
16,  656 

Affidavit   of    some  one   who    has 
hfeard  witness,  i  6,  658 

Affidavit  of  witnesses,  i  6,  657 

Reasonable  diligence,  16,  654 

Setting   forth   particular  efforts  to 
discover  evidence,  16,  656 

Whether    "due    diligence"    suffi- 
cient, I  6,  656 

Whether   "reasonable   diligence" 
sufficient,  16,  656 
Of  accused,  16,  653 
Of  jurors,  16,  653 
Of  merit,  16,  648 
Showing    irregularities   complained 

of,  16,  652 
Stating  facts,  16,  652 
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Without  bill  of  exceptions  or  state- 
ment of  evidence,  i  6,  648 
Appeal,  16,  688 
Compulsory  execution  of  affidavit,  i  6, 

647 
Errors  not  apparent  upon  face  of  rec- 
ord, 16,  647 
Grounds  are  dehors  the  record,  1 6, 646 
Motion  founded  upon  question  of  fact, 

1 6 ,  646 
Motion  founded  upon  question  of  lavir, 

I  6 ,  646 
Presenting  errors  to  court,  16,  646 
Statement  of  affidavit,  16,647 
Statement  of  Evidence 

Amendment,  16,  650,  661 

Certification  by  trial  judge,  16,  651 

Extension  of  time,  16,  650 

Extension  of  time  of  filing,  16,  652 

Failure  to  file,  16,  648 

Filing,  16,  651 

Newly  discovered  evidence,  16,655 

Presumption  from  omission  of  facts, 
16,649 

Presumption  that  it  contains  all  evi- 
dence, 16,  650 

Service  upon  opposite  party,  i  6,  650 

Settlement  of  statement,  16,  651 

Time  of  filing,  16,  652 

Verdict  contrary  to  evidence,  i  6,  650 

Waiver-of  appearance,  16,  652 

What  evidence  statement  must  con- 
tain, 16,  649 

When  it  must  contain  all  evidence, 
1 6 ,  650 

When  not  necessary,  16,  648 

Whether     adverse    party    must    be 
present  at  settlement,  i  6,  651 

Whether   statement  may   be   disre- 
garded, 16,  652 

Who  settles  statement,  16,  651 

Within  what  time  settlement  must 
be  made,  16,  651 
Newly  Discovered  Evidence,  1 6 ,  564 
Conclusive,  16,  579 
Cumulative  Evidence,  16,  564 

Criminal  cases,  16,  606 
Due  Diligence  Must  Have  Been  Used,  9, 

752;  16,  564,567 

Accomplice,  16,571 

Counter  affidavits,  16,  569 

Criminal  cases,  16,  606 

Evidence  that  of  co-party,  16,  570 

Examples,  16,  567-572 

Fact  of  which  party  was  not  advised 
in  pleadings,  16,  570 

Facts  which  could  have  been  proven 
by  other  witnesses,  16,  571,  572 

Finding  evidence,  16,  569,  570 

Forgetting  presence  of  witness  at  an 
important  conversation,  16,  569 

In  general,  16,  567 

Physical  and  pecuniary  condition  of 
the  party,  16,  569 

Showing  due  diligence,  16,  567 

What  considered,  16,  569 
General  principles,  16,  564 
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Homicide,  g,  752 
In  criminal  cases,  16,  606 
It  must  not  go  merely  to  impeach  wit- 
ness, 1 6 ,  564 
Material,  16,  579 
Must   Be  Material    and  Conclusive,     g, 

753;  16,564,  579 

Cases  in   which   it  was    held    to    be 
conclusive  or  otherwise,  1 6 ,  582 

Changing  result,  16,  581 

Credibility  of  new  witness,  16,  582 

Examples,  16,  579-582 

General  rule,  16,  579 

Where  eff^ect  upon  result  of  doubt- 
ful, 16,581 
Must  Have  Been  Discovered  Since  Trial, 
16,  564,  565,606 

Belief  that  new  evidence  exists,   1 6 , 
566 

Discovery  after  argument  of  counsel, 
16,566 

Examples,  16,  566 

In  general,  i  6,  565 

Witness  examined  at  former  trial, 
16,  566,  671 
Must  Not  Be  Merely  Cumulative,  16,  564, 

S7S.  606 

Definition,  i  6,  575 

Evidence   tending   to    establish  new 
facts,  16,  576 

Examples,  16,  575-579 

Relaxation  of  rule,  16,  578 

Restrictions  to  the  rule,  16,  579 

What  is  cumulative  evidence,  i  6,  575 

When  new  trial  will  be  granted,  i  6, 

578 
Whether  new  trial  will  be  granted, 

1 6 ,  577 
Must  Not  Go  Merely  to  Impeach  Witness, 
16,572 
Affidavit  of   principal  witness,    16, 

S74 
Contradictory  statement  of  witness, 

16,573 
Conviction  of  perjury,  16,  574 
Criminal  cases,  16,  606 
Denial    by    impeached  witness,    16, 

574 
Examples,  16,  572-575 
Generally,  i  6,  572 
In  South  Carolina,  16,  574 
New  and  material  facts,  16,  574 
Product  another  result  on   new  trial, 

16,  564 
Restrictions,  16,  565 
Where  Result   Would    Not    Have    Been 
Different,  1 6 ,  564,  579 
Homicide,  9,  753 
Ne-w  trial  as  a  right,  see  infra,  As  of 

Right. 
Nominal  Damages,  5,  61 ;  16,  589 

Inadequate  damages,  16,  591 
Notice  of  Application,  1 6 ,  638 

Application  by  petition  or  complaint, 

16,659 
Application    made    at  diiferent   term, 
16,638 
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NEW  TRIAL— Co«<'rf 
Notice  of  Application — Cont'd 
Grounds,  16,639 
Justice  of  the  peace,  1 6 ,  639 
New  trial  as  matter  of  right,  1 6 ,  638 
Notice  of  Intention,  1 6 ,  639 

Asking  that  verdict  be  vacated,  16, 

640 
Designating  method,  16,  641 
Effect  of  failure  to  move,  i  6,  640 
Examples,  16,  639 
Extension  of  time,  16,  640 
Grounds,  i  6,  639 
Necessity  of  writing,  16,  640 
Opening  default,  1 6 ,  640 
Statutes,  16,  639 
Waiver,  1 6 ,  640 

When  time  begins  to  run,  i  6,  640 
Service  by  mail,  1 6 ,  639 
Waiver,  16,  639 

What  notice  must  contain,  16,  639 
When    application    is    made    to    trial 

court,  1 6 ,  638 
Where  opposing  party  entitled  to,  1 6 
638 
Open  and  close,  i  6,  515,664 
Oral  testimony,  16,  665 
Orders,  16,  673 

See    infra.    Appeal   From   Order; 

Decision  of  Motion. 
Condition,  see    infra.   Decision    of 

Motion. 
Effect,  16,  674 

As  to  one  or  more  of  several  parties, 

I  6,  676 
Confining  evidence    to   issues,    16, 

676 
Criminal  cases,  16,  675 
In  general,  16,  674 
Setting  aside  verdict,  16,  674 
Steps  taken  for  purpose  of  first  trial, 

16,675 
Vacating  former  judgment,   16,674 
When    granted     conditionally,     16, 

674 
When  part  of  case  only  is   opened, 

I  6,  675 
Where   whole    case  is  opened,   16, 

675 
Finality,  16,  673 
How  attacked,  16,  673 
In  general,  16,  674 
Notice  of  decision,  i  6,  673 
Opening  part  of  case  only,  1 6,  675 
Setting  aside  on  motion,  i  6,  673 

Pafers,  see  infra.  Motion  Papers. 

Parties,  misconduct  of,  see  infra.  Mis- 
conduct. 

Partition,  16,  597;  17,  816 

Party  Aggrieved,  16,  615 
Judgment  in  party's  favor,  16,  615 
Person  not  party  to  action,  16,  615 
Test  to  determine,  16,  615 

Patent  Law,  18,  115 

Cumulative  evidence,  18,  115 
Due  diligence,  18,  115 
Incompetence  of  solicitor,  18,  115 
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Lack  of  expert  testimony,  18,  115 
Material  errors,  18,  115 
Newly  discovered  evidence,  18,  iij 
Verdict  contrary  to  weight  of  evidence, 

18,  115 
When  granted,  18,  115 
Perjury- 
Affidavit  of  witness,  16,  574 
Conviction,  16,574 
Petition,  see  infra.  Procedure. 
Pleading 

Error  in,  16,  513,  666 
Postponement,  see  infra.  Procedure. 
Power  of  legislature  to  grant,  3 ,  682 
Presumptions 

Disregard  of  presumptions  of  fact,  ig, 
58 
Procedure,  see  infra.  Amendment; 
Hearing  ;  Manner  of  Making  Ap- 
plication ;  Motion  Papers  ; 
Waiver. 

Abandonment  of  motion,  16,662 
Application  by  Petition  or  Complaint, 
16,659 

Application,  16,  659 
Calling  attention  to  errors  requiring 

correction,  16,  660 
Demurrer,  16,  661 
Facts  to  be  shown,  16,  659 
General  rules  for  pleading,  16,  659 
Necessity  of  answering,  i  6,  661 
Not  made  until  after  expiration  of 

statutory  period,  i  6,  659 
On  grounds  of  newly  discovered  evi- 
dence, I  6,  666 
Service;  16,  659,  661 
Showing  why  application  should  be 

made  in  season,  16,  659 
Stating  testimony,  16,  660 
Verification,  16,  661 
Continuance  or  Postponement,  1 6,  662 
By  agreement  of  counsel,  16,  663 
By  order  of  court,  1 6 ,  662 
Continuance     without     application, 

16,663 
For  cause  shown,  1.6,  663 
In  general,  16,  662 
Suspension  of  judgment,  1 6 ,  663 
Vacating  judgment,  16,663 
Where  not  disposed  of,  16,  663 
Whether  motion  must  be  determined 
at  term  in  which  made,  16,  663 
Decision  of  the  motion,  see  infra.  De- 
cision OF  Motion. 
Notice  of  af plication,  see  infra.  No- 
tice OF  Application. 
On  Application  for  New  Trial,  16,  610 
To  -what  court,  see  infra,  Courts. 
Who  may   afply,    see    infra.    Who 

May  Apply. 
In  Wbat  Proceedings  Made,  1 6 ,  610 
Decision  of  trial  court  not  final, 

16,  612 
Equitable  action,  16,  612 
Errors  not  appearing  on   record, 

16,  610 
Finality  of  decision,  16,  612 
Vol.11. 


Kew  Trial. 


INDEX-DIGEST. 


ITew  Trial. 


Finding,  i6,  612 

In  general,  16,  610 

Justice  of  the  peace,  1 6 ,  612 

Matters   arising   before   trial,   16, 

611 
Motions  upon  the  pleadings,  16, 

610 
Necessity  of  verdict,  i  6,  612 
Quo  warranto,  16,  612 
Special  proceedings,  16,  610 
Trial  by  court  without  jury,  1 6 ,  61 1 
Verdict  not  final,  16,  612 
When  motion  may  be  made,  1 6 ,  612 

When  Application  May  Be  Made,  16, 
611-613 

See  infra.    When  Application 
May  Be  Made. 
Res  adjudicata,  16,  632 
Second  Motion 

Different  grounds,  16,  633 

In  general,  16,  632 

Where  trial    judge  has  denied  mo- 
tion, I  6,  632 
Second  Trial 

In  criminal  cases,  4,  8S1 
Statement  of  Grounds,  i  6,  641 

"Against  the  law,"  i  6,  643 

Certainty  required,  16,  642 

Certification,  16,  642 

Error  appearing  in  bill    of   excep- 
tions, 1 6 ,  645 

Error  in   amount  of   recovery,  16, 
644 

Error  in  instructions,  16,  645 

"  Error  of  law  in    admitting  illegal 
evidence,"  16,  644 

"  Error  of  law  in  excluding  compe- 
tent evidence,''  16,  644 

"  Errors  of  law  occurring  at  trial  and 
excepted  at  the  time,"  1 6 ,  643 

Evidence  improperly  admitted  or  ex- 
cluded, I  6,  644 

Filing  of  statement,  16,  646 

"  Irregularities  in  the  proceedings  of 
the  court,"  16,  643 

"  Judgment  of    the  court  was  con- 
trary to  law,"  16,  643 

Motion  on  affidavit,   i  6,  645 

Reasons    for  statement  of  grounds, 
1 6 ,  642 

Reference   to  bill  of   exceptions,  16, 

64s 
Service  of  statement,  16,  646 
Statement    that     instructions    were 

contrary  to  law,  16,  645 
"That  damages  are  excessive,"  16, 

643 
Verdict  against  evidence,  16,  644 
What  is  not  sufficient  specification, 

16,643 
Whether  words   of  statute  need  be 

followed,  I  6,  642 
Words  of  statute  insufficient,  16,  643 
W&at  to  Be  Included  In  Motion,  16,632 
Directed   against  judgment,  16,  632 
Errors,  16,  632 
Right  to  file  new  motion,  16,  632 
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Second   hearing    by  another  judge, 
I  16,632 

Second   motion    made    on   different 

grounds,  16,  633 
Whole  case,  16,  632 
When  new   trial   may  be  had,  16,  6ti, 

612 
Withdrawal  of  motion,  16,  C62 
Question  of  Law  and  Fact 
Damages,  i  6 ,  585 
Weight  of  evidence,  16,  554,  555 
Quo  warranto,  16,  612  ;  1  9,  686 
Kecord 

Whether  motion  forms   part  of,  20, 
489 
Referees,  20,  682,  704 

InsuflSciency  of  evidence,  20,  704 
Newly  discovered  evidence,  20,704 
Rejection  of  testimony,  20,  704 
Upon  what  grounds  motion   may  be 
made,  20,  704 
Remittitur,  see  Remittitur. 
Removal  of  causes,  20,  1005,  1007 
Res  adjudicata,  16,  632 
Right  of  trial  by  jury,  i  6,  666 
Service  by  mail,  16,639 
Service  of  Process 

Application  by  petition  or  complaint, 
16,  659,  661 
Settled  case  on  appeal,  22,  468 
Sheriff 

Misconduct,  16,530 
Sickness 

Counsel,  16,  S32-S39 
Parties,  16,  537 
Witnesses,  16,  540 
Statement  of  evidence,  see  infra.  Motion 

Papers. 
Stay  of  Proceedings,  1 6,  637 
At  common  law,  i  6,  637 
Effect  in  general,  16,  628-637 
Statutory  provisions,  16,  637 
Suspension  of  judgment,  16,  637 
Waiver,  i  6,  637 
Stipulations 

Violation,  16,  529 
Subsequent  New  Trials,  1 6 ,  677 
Appellate  court,  16,  679 
How  many  trials   may  be  had,  i  6,  677 
Judgment  reversed  on  error,  16,  680 
Requisites  of  common- law  right,  16, 

679 
Statutes  limiting,  i  6,  678 
Three  concurring  verdicts,  i  6,  678 
Two  concurring  verdicts,  16,  677 
Suppression  of  Evidence,  16,  549 
Adversary's   failure   to  produce  testi- 
mony, I  6,  549 
Whether  grounds  for  new  trial,  16,549 
Witness  purposely  withholds  material 
testimony,  16,  549 
Surprise,  1 6 ,  532 
Absence  from  trial,  see  infra,  Absencb 

FROM  Trial. 
Absence  of  Witnesses,  16,  540 
Affidavit,  16,  540 
Affidavit  alleging,  16,  542 
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NEW  TRIAL— CoBifW 
Surprise —  Cont'd 
Absence  of  Witnesses — Cont'd 
Caused  by  adversary,  i6,  541 
Illness  of  witness,  i  6,  541 
In  general,  16,  540 
Intoxication  of  witness,  16,  541 
Promise  of  witness  to  be  present,  16, 

541 
Testimony     that     would     probably 

change  result,  16,  541 
When    continuance     has    not    been 

asked  for,  16,  541 
When  new  trial  will  be  granted,  1 6, 

,  54° 

Witness  not  summoned,  16,  541 
Affidavit,  15,  535  ;   16,654 
Appeal,  16,  695 
Arising  from  Mistake 

Mistake  of  Counsel,  16,  550 

Competency  of  witness,  i6,  551 
In  general,  16,  550 
Relevancy  or   materiality    of  evi- 
dence, 16,  551 
When  new  trial  granted,  16,  551 
Mistake  of  Farties,  16,  549 

Failure  to  make  defense,  16,  549 
Misleading   remark   of  court,   1 6, 

549 

Ruling  of  court,  16,  549 
Mistake  of  Witnesses,  16,  551 

Affidavit,  16,  552 

In  general,  16,  551,  552 

When  new  trial  granted,  16,551 
As  to  Evidence,  i  6,  542 

Discretion  of  trial  court,  16,  542 
Evidence  within  the  issues,  16,  544 
Examples,   1 6 ,  542-545 
Failure  to  ask  for  continuance,  16, 

542 
General  principles,  16,  542 
Introduction  of  false  but  immaterial 

evidence,  16,  545 
loss  of  Documents  and  Records,  16, 

54  7 

Examples,  16,  547,  548 

Failure    to   ask   for    continuance, 

16,547 
In  general,  16,  547 
Nonsuit,  I  6,  547 
Production  of  paper   supposed  to 

be  lost,  16,  548 
Stenographer's  notes,  16,  548 
Negligence  in  securing  valuable  evi- 
dence, I  6,  545 
Overlooking  material  evidence,   16, 

545 
Party  barred  by  his  own  conduct,  i  6, 

543 
Bejectlon  of  Expected  Evidence,    1 6 , 

548 

Depositions,  16,548 

Document  allowed  to  be  read  at 
former  trial,  16,  548 

Evidence  believed  to  be  admissi- 
ble, 16,  548 

Exam'Jjles,  16,  548,  549 


Remedy  by   suffering    nonsuit,    16, 

S42 
SuppreBslon  of  Evidence  by  Adversary, 

16,  549     . 

Adversary  s  failure  to  produce  tes- 
timony, 16,549 
Whether  grounds   for    new  trial, 

16,549 
Witness  purposely  withholds  ma- 
terial testimony,  16,  549 
Testimony  different  from  what  was 

supposed,  16,  544 
Testimony  of  adverse  party,  16,  544 
To    impeach    opponent's  witnesses, 

16,545 
Unexpected  Evidence  of  Friendly  Wit 
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Denial  of  truth  of  testimony,  i  6 

545 
Different  testimony  at  former  trial, 

16,546 
Failure  to  move  for  continuance 

16,546 
Injury  to  complaining   party,    16 

545 
Material  to  the  issue,  i  6,  545 
Where  due  diligence  has  been   ex- 
ercised, I  6,  545 
Whether  ground  for  new  trial,  16, 

545.  546 
Unexpected  Evidence  of  Hostile  Farty 
Examples,  16,  546 
Testimony    after    case    has    been 
closed ,  16,  546 
Unexpected  Testimony  of  Hostile  Wit- 
ness, 16,  546 
Affidavit  that  witness's   testimony 

was  false,  i  6,  546 
Attempt  to  mislead  injured  party, 
, 1 6 ,  546 
Want  of  diligence,  i  6,  544 
What  is  sufficient,  16,  544 
When  new  trial  granted,  16,  543 
By  amendment  of  motion,  16,  661 
Counsel's  misapprehension  of  law,  16, 

534 
Criminal  cases,  16,  606,  607 
Definition,  16,  532 
Discretion  of  court,  16,  535 
Duty  of  counsel,  i  6,  533 
Evidence,  16,  535 
General  principles,  16,  532 
Homicide,  9,  752 
Ignorance  of  law,  i  6,  534 
Ignorance  of  statute,  i  6,  533 
Illness  of  counsel,  16,  532 
Injury  to  complainant,  16,  532 
Matter  material  to  issue,  16,  533 
Negligence  of  applicant,  16,  533 
Negligence  of  counsel,  i  6,  534 
Notice  of  Trial,  16,  536 

See  infra,  Absence  from  Trial. 

Examples,  16,  536 

In  gene-ral,  1 6 ,  1536 

When  granted,  i  6,  536 
Office  of  pleadings  in  preventing,    1 6, 

535 
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Pleadings,  i  6,  533 

Setting  out  facts  constituting,    16,   534 

Taking  chances   of  favorable   verdict, 

16,534 
Various  kinds  of,  16,  536 
When  new  trial  will  be  granted,   16, 

533 
Surrogate  court,  16,  617 
The  New  Trial,  i  6 ,  676 
Admission,  16,  677 
Argument  of  counsel,  1 6,  677 
Jurors,  I  6,  677 
Procedure,  16,  676 
Ruling,  16,  677 
Same  judge,  16,  676 
Time,  16,  677 
Waiver,  1 6 ,  677 
Time,  see  infra.  When  Application 

May  Be  Made.- 
Trespass  Vi  Et  Armis 

Inadequate  damages,  16,  590 
Trial  de  novo  in  appellate  court,  16,  698 
United  States  courts,  27,  678 
Variance,  16,  607 
Venire  De  Novo,  i  6,  502 
Consequence,  16,  502 
Discretion  of  court,  16,  502 
Distinguished    from   motion   for    new 

trial,  I  6 ,  502 
For  what  cause  venire  de  novo  granted, 

16,  502 
Imperfect  verdict,  1 6 ,  503 
Object,  I  6,  502 
Special  verdict,  16,  503 
Verdict 
Contrary  to  Court's  Instructions,  16 ,  552 
Assessment  of  damages,  16,  584 
Examples,  16,552-554 
Instructions  of  trial  court,  i  6,  554 
Verdict  contrary  to  law,  i  6,  553,  554 
When  new  trial  granted,  i6,  552 
Where  instructions  did  not  state  law 
correctly,  16,  553 
Contrary  to  law,  16,  554 
Contrary  to  Weight  of  Evidence,  16,  554 
See  infra.  Damages. 
Action  of  appellate  court,  1 6, 555, 556 
Appeal,  16,  694 

Abuse  of  discretion,  16,  695 
Where  there  is  any  evidence  to 
support  verdict,  i  6,  694 
Conflicting  Evidence,  1 6 ,  557 
Appellate  court,  16,  561 
Defect  of  evidence,  16,  560 
Evidence  not  sufficient  to  support 

verdict,  16,  560 
Evidence  on  both  sides,  16,  558 
Examples,  1 6,  557-562 
Failure  of  evidence,  16,  560 
Jury  failing  to  co^nprehend  force 

of  evidence,  16,  559 
No   evidence   to   support    verdict, 

16,  561 
Partiality  and  passion,  16,  560 
Special  findings,  16,  559 
Verdict  manifestly  against  weight 
of  evidence,  16,  560 
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Verdict   supported   by  some   evi- 
dence, 16,  558 
When  new  trial  granted,  16,  560 
When  new  trial  will  be  granted, 

16.557 
Criminal  cases,  i  6,  604 
Definition  of  weight  of  evidence,  1 6, 

554 
Difference  of  opinion  between  judge 

and  jury,  1 6 ,  557 
Findings,  16,  555 
General  principles,  16,  554 
Instructions  of  trial  court,  16,  554 
Jury     disregarding    competent    evi- 
dence, 16,  555 
Nominal  damages,  16,  556 
Number  of  witnesses,  i  5,  554 
Passion  or  prejudice,  16,  555 
Preponderance  of  evidence,  16,  556 
Question  of  jury,  1 6 ,  554 
Question  of  right  involved,  16,  556 
Substantial  conflict  of  evidence,  16, 

69s 
Verdict    clearly    against  weight  of 

evidence,  16,  554 
View,  1 6,  555 
Weight  of  evidence  on   one  point, 

16,556 
When  new  trial  will  be  ordered,  1 6 , 

554 
When  new  trial  will  not  be  granted, 

16,556,557 
Where  substantial  justice  was  done, 

16,557 

Witness  impeached,  16,  555 
In  breach  of  promise  showing  preju- 
dice or  passion  in  the  jury,  2,  526 
Inference  tending  to  sustain,  16,  66S 
Injury  to  complainant,  16,  668 
Irregular  in  Form,  t6,  562 

Entry  upon  record,  16,  562 

Examples,  16,  562 

Inconsistent  special  findings,  16,  562 

In  general,  16,  562 

Insufficient  findings,  i  6,  562 

Uncertain  verdict,  16,  562 

Ungrammatical  findings,  16,  562 

Waiver,  16,  562 
Not  Regularly  Found,  1 6 ,  563 

Cast  lots,  16,  563 

Examples,  16,  563 

In  general,  16,  563 

Length  of   term   df  imprisonment, 

16,563 
Unliquidated  damages,  16,  563 
Objection  to,  16,  552 
Of  decision  against  law,  i ,  326 
Presumption  in  favor  of,  16,  668 

View,  16,  sss 

Waiver,  16,  633 
Appeal,  I  6,  635 
By  appeal,  16,  672 
By  attorney,  16,  633 
By  inconsistent  steps,  16,  635 
By  negligence  of  party  aggrieved,  1 6 , 

633 
By  riot  taking  exception,  i  6,  634 
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NEW  TRIAL— CowiiW 
Waiver — Confd 

Criminal  cases,  i6,  633 

Errors  in   admission  of  errors,  16,634 

Failure  to  file  notice  of  intention,  16, 

640 
Failure  to  move,  16,  634 
Failure  to  take  proper  steps,  16,  634 
Filing  of  brief  of  evidence,  16,  652 
Improper  conduct  of  jury,  16,  634 
Of  conditions,  16,676 
Of  error,  16,  634 
Of  exceptions,  16,637 
Of  objections,  16,  637 
Motion  for  judgment  notwithstanding 

the  verdict,  16,  636 
Motion  in  arrest  of  judgment,  16,  636 
Non  obstante  veredicto,  16,  637 
Notice  of  application,  1 6 ,  639 
Of  objections  to  new  trial,  16,  677 
Rulings  of  the  court,  16,  635 
Stipulations  waiving  the  right  to,  16, 

633 
When  judgment  of  inferior  court  be- 
comes judgment  of  superior  court, 

16,636 
Veiglit  of  Evidence,  4,  856 

See  infra.  Verdict   Contrary  to 

Weight  op  Evidence. 
Handwriting,  g,  300 
Remittitur,  16,  594 
Vlien  AppUcatioii  May  Be  Made,  16,  622 
As  to  afplication  by  petition  or  com- 
plaint, see  infra,  Procedure. 
Additional  grounds,  16,626 
At  common  law,  16,  622 
At  same  term  of  court,  16,  622 
Before  judgment  is  perfected,  16,634 
Computation  of  Time,  1 6,  62S 

Before  verdict,  1 6 ,  628 

Day  included,  16,  629 

Notice  of  intention,  1 6 ,  639 

Recess,  16,  629 

Sunday,  16,  629 

Time  during  which  appeal  is  pending, 
16,  629 

When  the  main  issue  is  tried,  16,  628 
Orlmlnal  Practice,  16,631 

Discretion  of  court,  16,  631 

Examples,  16,  631,  632 

Extension  of  time,  16,  631 

Four  days,  16,  631 

Motion  at  trial  term,  16,  631 

Statutory  period,  16,  631 

Within  three  days,  16,  631 
Delay  on  part  of  court,  16,  625 
Discretion  of  trial  judge,  1 6,  622 
Brrors  Unknown  at  Time  of  Trial,  1 6 ,  626 

After  affirmance  of  judgment  on  ap- 
peal,  1 6 ,  626 

After  expiration  of  statutory  period, 
1 6 ,  627 

Due  diligence,  16,627 

Five  years,  16,627 

In  general,  16,  626 

One  year,  16,  627 

Statutory  limitation,  16,  627 
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Three  years,  1 6,  627 
Two  years,  1  6,  627 
Extension  of  Time,  16,  630 

Court  entertaining  motion  after  ex- 
piration of  period,  16,  630 
Court  granting  new  trial  on  own  mo- 
tion, 16,  630 
Court's  discretion,  16,  629 
Examples,  16,  629-631 
Failure  to  object  to  extension,  1 6 ,  631 
Not  conforming  with  agreement,  16, 

631 
Notice  of  intention,  16,  640 
Party  extending  time,  16,  630 
Waiver,  16,  631 
Whether  statutes  are  directory,  i  5 , 

629 
Whether  statutes  are  mandatory,  16 
629 
Four  days,  16,  623 
Fifteen  days,  1 6 ,  623 
Five  days,  1 6 ,  623 
In  courts  of  equity,  16,  622 
In  extraordinary  cases,  16,  625 
Mandatory  nature  of  provisions,  i  6, 625 
Notice,  I  6,  624 
Notice  of  application,  i  6,  640 
So  many  days  after  rendition  of  verdict, 

16,  623,  624 
Statutory  provision,  16,  622 
Ten  days,  16,  633 
Three  days,  16,  623 
Two  days,  1 6,  623 
Unavoidably  prevented   from    making 

motion  in  time,  16,  625 
Verdict  clearly  void,  16,  625,  626 
Wben  Unavoidably  Prevented  ftom  Mov- 
ing In  Season,  16,  627 
After  expiration  of  prescribed  time, 

1 6 ,  627 
At  trial  term,  i  6,  628 
Examples,  16,  627 
What  is  meant  by  unavoidably  pre- 
vented, 16,  627 
When  new  trial  may  be  had,  16,611,  612 
Where  whole  case  is  opened,  16,  675 
Who  May  Apply,  1 6 ,  614 

Action  against  joint  tort  feasors,  16,616 
Court  directing  new  trial  on  own  mo- 
tion, 16,  616 
In  general,  i  6,  614 
Joint  Motion,  16,  615 

Necessity  of  joining,  1 6 ,  615 
Verdict   justified     as    to    either    of 

parties,  16,  615 
Where  all  are  not  entitled  to  make 
it,  16,  615 
Party  Aggrieved,  1 6,  615 
Judgment  in  party's  favor,  16,  615 
Person  not  party  to  action,  16,  6x5 
Test  to  determine,  16,  615 
Party  in  interest,  16,  614 
Party  not  of  record,  1 6,  614 
Party  to  the  action,  16,  614 
Personal  representative,  16,614 
Who  should  be  made  party,  16,  614 
Withdrawal  of  motion,  1 6 ,  662 
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Witnesses,  see  infra.  Absence  of  Wit- 
nesses. 

As  to  Impeachment  of   Witnesses,  see 
infra.   Newly   Discovered    Evi- 
dence. 
NEXT,  1 6,  700 

In  next  place,  10,  323 

Next  appointed,  16,  702 

Next  assizes,  16,  701 

Next  before,  16,  701 

Next  court,  16,  701 

Next  devisee,  i6,  701 

Next  election,  16,  701 

Next  equivalent  to  instance,  16,  701 

Next  justice,  16,  702 

Next  month,  16,  702 

Next    personal  or  legal  representative, 
1 6 ,  706 

Next  quarter  session,  16,  702 

Next  session,   1  6,  702 

Next  term,  16,  702 

NEXT  FRIEND,  16,702 

See  Infants;  Married  Women. 

Amendment,  17,  622 

Insanity,  1 1,  126 

Payment  of  judgment,  1 2 ,  149)/ 

Receivers,  20,  76 

Suits  by  Mauled  Women,  1 4 ,  653 

Examples,  14,  652 

Husband  as  next  friend,  14,  653 

In  equity,  14,  653 

Statutes,  14,  653 

Suing  husband,  14,653 

Who.  may  be  next  friend,  1 4,  653 
NEXT  OF  KIN.  1 6,  703 
Administration  by,  ig,  192 

Between  next  of  kin  and  widow,  ig, 
190 

Examples,  19,  192,  193 

In  England,  19,  192 

In  general,  19,  192 

In  United  States,  ig,  193 
Bastards,  24,  414 
Civil  law,  16,  704 
Definition,  16,  703 

Determining  lineal  consanguinity,  1 6,703 
Distinguished  from  heirs  at  law,  16,  703 
Father  preferred  to  mother,  16,  704 
Father's  and  mother's  side,  16,  704 
Guardian  and  ward,  9,  92 
Half-blood,  16,  704 
How  ascertained,  16,  703 
Husband  and  wife,  16,  704 
In  wills,  1 1 ,  374 
Meaning  of  the  term,  5,  115 
Powers,  1 8 ,  976 
Probate  and  Letters  of  Administration 

Administrator  with  will  annexed,  19, 
211 
Right  to  administer,  16,  704 
Several  persons  of  same  degree,  16,  705 
Statutes  of  distribution,  16,  703 
Synonymous  with  next  of  blood,- 2,  426 
When  "family"  means  next  of  kin,  7, 

807 
Wills,  16,  70s 

Devises,.  16,  706 


Examples,  16,  705 

General  rule,  16,  705 

Next  male  kin,  16,  706 

Next  personal  or  legal  representative, 

1 6 ,  706 
Persons  of  equal  degree,  16,706 
Referring  to  statute,  1 6 ,  707 
Whether  term  has  reference  to  death 
of  ancestor,  1 6 ,  707 
NIECE,  16,485 

Grandniece,  16,  486 
Illegitimate,  16,  486 
Testator's  wife's  niece,  16,  486 
Wife  of  nephew,  16,  487 
NIGHT,  16,707 
By  night,  2,  704 
Sabbath  night,  16,  708 
What  is,  in  burglary  laws,  2 ,  687 
NIGHT  WALKER,  1,735;  16,708 

Arrest  of,  i ,  735 
NIHIL  EST,  16,708 
NISI,  1 6,  709 
Pro  nisi,  5 ,  375 
Rule  nisi,  2  i ,  439 
NO,  16,  709 

No  costs,  16,  709 
No  man's  land,  1 6,  709 
No  more,  16,  709 
No  order,  i  6,  709 
No  question  as  to  validity,  16,  709 
NOISE,  16,  944 

See  Elevated  Railroads. 
A  noisy  trade,  1 6 ,  944 
Blacksmith  shop,  16,  945,  946 
Bowling  alleys,  16,  945 
Church  bells,  16,944 
Eminent  domain,  6,  547 
Examples,  16,944-946 
Factories,  16,  944,  945 
General  principles,  16,  944 
Location,  16,  944 
Malicious  noise,  1 6 ,  944 
Nuisances,  9,  413;  10,  S28;  16,  944 
A  noisy  trade,  16,  944 
Blacksmith  shop,  16,  945,  946 
Bowling  alleys,  16,945 
Church  bells,  16,  944 
Examples,  16,  944-946 
Factories,  1  6,  944,  945 
General  principles,  16,  944 
Location,  16,  944 
Malicious  noise,  16,  944 
Noise  on  public  streets,  16,  945 
Steam  whistle,  .16,  945 
On  public  streets,  16,  945 
Steara  whistle,  16,  945 
NOLLE  PROSEQUI,  16,  709 
See  generally.  Nonsuit. 
Bail,  as  release  of  sureties,  2,  30 
Definition,  16,  709 
Effect,  16,  710 
In  Civil  Cases,  16,  710 

As  part  of  declaration,  16,  711 
As  to  Parties  to  tbe  Action 
In  Action  Ex  Contractu,  16,  712 
At  common  law,  16,  712 
Statutes,  16,  712 
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NOLLE  PROSEQUI— CoB^W 
In  ClvU  Cases — Cont'd 
As  to  Parties  to  the  Action — Confd 
In  Action  Ex  Coutrafetu — Cont'd 
Where   defendants   have    severed 

their  plea,  i6,  712 
Whether  action  discontinued  as  to 
all,  16,  712 
In  action  ex  delicto,  16,  713 
Definition,  I  6,  711 
One  of  several  counts  of  declaration, 

16,  711 
Whether  bar  to  another  action,    16, 
710 ;  2  1 ,  272 
In  Criminal  Cases,  i  6,  710,  711 
Attorney-general,  16,  714 
Courts,  16,  714 
Definition,  16,  713 
District  attorney,  16,  714 
Effect  of  entry,  1 6,  713 
Entry  after  jury  has  been  impaneled, 

16,  714 
Entry  after  verdict,  i  6,  713 
Entry  before  trial,  16,  713 
Entry  during  trial,  16,  713 
Necessity  of  sanction  of  court,  1 6 ,  714 
Retraction,  16,  714 
Right  incident  to  the  sovereign ,  16,714 
Statutory  regulations,  16,  714 
When  it  may  be  entered,  16,  713 
Whether  an  acquittal,  16,  710,  711 
Whether  bar  to   another  indictment, 

II,  949;   16,  710-714 
Who  has  authority  to  enter,  16,  714 
Jeopardy,  1 1,  949;  16,  710 

After  jury  is  impaneled,  1 1 ,  949 
Demanding  verdict,  1 1 ,  950 
Entry  before  jury  is  impaneled,  1 1,  949 
Entry  by  leave  of  court,  1 1,,950 
State  authorizing,  1 1,  949 
Waiver  by  defendant,  1 1 ,  950 
Larceny,  i  2,  828 
Married  women,  14,  660 
Misjoinder,  ii,  10152' 
Nature,  16,  710 
Object,  16,  710 

Power  of  district  attorney  to  enter.  Si  7i6 
Res  judicata,  16,  710;  ai,  272 
Use,  16,  709 
Where  oifense  is  set  out  with  aggravating 

circumstances,  4,  841 
Whether  a  retraxit,  16,  710 
Witnesses,  29,  544 
NOLO  CONTENDERE,  16,715 

Plea  of,  4,  774 
NOMINAL,  16,715 
NOMINAL  DAMAGES,  see  Damages. 
NOMINAL   PLAINTIFFS,    see    Parties 

TO  Actions. 
NOMINATE,  16,716 
NON-ACCESS,  16,716;  29,627 
5«e  Bastardy;  Legitimacy. 
NON-ARRIVAL,  16,716 
NON-CLAIM,  16,716 

Statutes  of,  see  Debts  of  Decedents. 
NON  COMPOS  MENTIS,  see  Insanity. 
NON  EST  INVENTUS,  16,717 


NON-JOINDER,  see  Joinder. 

NON  OBSTANTE  VEREDICTO,  see  Ver- 

DICT. 

Distinguished  from  repleader,    1 8 ,  584, 
585 
NON  PROSEQUITUR,  16,  717 

Distinguished  from  nonsuit,  16,  717 
NON-RESIDENT,  16,717 

See  Domicil;  Resident;  Service  op 

Process. 
Definition,  16,  718 
Distinguished  from  domicil,  16,  718 
Executors  and  administrators,  21,  368 
Foreign  attachment,  16,  720 
How  Proven,  1 6,  ^19 
Affidavits,  16,  719 
Declaration,  16,719 
Evidence  to  prove  intent,  16,  719 
Intent,  16,  718,  719 
Non-resident  and  resident,  16,  71S 
Taxation 

Forfeited  lands,  25,  407 
Trusts  and  Trustees* 

CreaSion  of  trusts  by,  27,  16 
Non-Resident  as  Trustee,  27,  22 
In  general,  27,  22 
Objection  to  appointment,  27,  22 
Pleading  alienage,  27,  22 
Statute  prohibiting,  27,  22 
When  non-residency  commences,  16,  718 
Whether  one  can   become  non-resident 
before  he  leaves  the  state,  16,  718 
NONSUIT,  16,720 
See  Discontinuance. 
See  generally.  Nolle  Prosequi  ;  Ver- 
dict. 
See  Retraxit. 
Appeal 
Involuntary  Nonsuit 

In  general,  16,  748 
Voluntary  Nonsuit 
In  general,  16,  731 
In  North  Carolina,  1 6,  732 
Replevin,  16,  732 
At  common  law,  16,  721 
Bill  of  exceptions,  2,  219 
Costs,  16,  749 

Stay  of  proceedings,  1 6 ,  749 

Until  payment  of    costs  by  plaintiff,. 

23,  528 
Where   plaintiff   accepts    a  voluntary 
nonsuit,  4,  321 
Counterclaim,  22,  440 
Defining  involuntary  nonsuit,  t6,  722 
Defining  voluntary  nonsuits,  16,  722 
Definition,  16,  721 

Directing-  nonsuit,  see  infra,  Involun- 
tary Nonsuit. 
Discretion  of  Court 

Setting  aside  nonsuit,  16,  747 
Reinstatement  of  cause,  16,  747 
Distinguished  from  non  prosequitur,  1 6, 

717 
Evidence,     see    infra,     Involuntary 

Nonsuit. 
Failure   to   answer   interrogatories,    11, 
535.  536 
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Final  Judgment 

Default,  I  2,  67 
Involuntary  Nonsuit,  16,  722,  732,  748 
See  Directing  a  Verdict. 
See  infra.  Setting  Aside. 
At  What  Time  Granted,  1 6 ,  737 
After  jury  retires,  16,  738 
After  the  verdict,  16,  738 
Before  plaintiff  has  closed  his  testi- 
mony, 16,737 
Before  trial  of  the  case,  16,  738 
Close  of  the  opening  statement,  16, 

738 

Misjoinder  of  plaintiffs,  16,  738 

Opening  of  the  case,  1 6,  738 

Whether  same  privilege  allowed  to 
defendant  as  to  plaintiff,  i  6,  738 
Definition,  i  6,  722 

Distinguished  from  demurrer,  i  6,  733 
Distinguished     from  -  discontinuance, 

16,  722 
Distinguished  from  retraxit,   16,723 
Facts   proved  are  different  from  facts 

alleged,  16,  745 
How  Asked  for,  16,  739 

Examples,  i  6,  739 

In  general,  i  6,  739 

Particular  requirement,  16,  739 

Stating  reasons  clearly,  1 6 ,  739 
Instances  in  which  nonsuits  have  been 

granted,  i  6,  745 
Instances  in  which  nonsuits  have  been 

refused,  16,  745,  746 
InsufBciency  of  Plaintiff's  Evidence,  16, 

741 

Any  evidence  at  all  for  plaintiff,  i  6, 
742 

Evidence  not  sufficient  to  justify  ver- 
dict for  plaintiff,  i  6,  741 

Evidence  produced  by  defendant,  16, 

744 
Evidence  tending  to  support  action, 

16,742 
Examples,  16,  741-744 
Exceptions  to  refusal  to  grant,   16, 

743 
General  rule,  16,  741 
Plaintiffs   evidence   given   the  most 

favorable  construction,  16,  741 
Waiver  of  errors,  16,  7^4 
Where  evidence  is  conflicting,  i  6,743 
Where  the    court  would  grant    new 

trial,  I  6,  741 
Where    there    is   any    evidence   for 
plaintiff,  i  6,  741 

Introduction  of  new  evidence  after  mo- 
tion by  plaintiff,  16,  744 

Law  against  plaintiff's  claim,  16,  740 

Misjmnder  of  plaintiffs,  16,  738 

Motion  for,  16,  732 

Negligence,  i  6,  466 

Non-appearance  of  plaintifT,  16,  733 

Reopening  case  after,  i  6,  745 

States  in  Wliioli  Courts  Are  Allowed  to 
Direct  Involuntary  Nonsuit,  and  Tbose 
in  Whlcli  They  Are  Not,  i  6,  733 
Examples,  16,  733-737 
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Generally,  i  6,  733 

In  Alabama,  16,  734 

In  Arkansas,  16,  734 

In  California,!  6,  735 

In  Connecticut,  16,  736 

In  Georgia,  16,  736 

In  Illinois,  16,  736 

In  Indiana,  16,  735 

In  Iowa,  16,  736 

In  Kansas;  1 6 ,  735 

In  Kentucky,  16,  736 

In  Maine,  16,  736 

In  Maryland,  16,  735 

In  Massachusetts,  16,735 

In  Michigan,  16,  735 

In  Mississippi,  16,  735 

In  Missouri,  16,  735 

In  New  Harapsliire,  i  6,  736 

In  New  Jersey',  1 6 ,  736 

In  New  Mexico,  16,  735 

In  New  York,  16,  734 

In  North  Carolina,  16,  735 

In  Ohio,  16,  736 

In  Oregon,  16,  737 

In  Pennsylvania,  i  6,  737 

In  South  Carolina,  16,  737 

In  Tennessee,  1 6 ,  735 

In  Vermont,  16,  735 

In  Wisconsin,  16,  737 

In  Wyoming,  16,  735 

Suprertie  court  of  United  States,  i  6, 

734 

Variance,  1 6 ,  745 

Want  of  jurisdietion,  16,740 

When  granted  or  refused,  16,  733 

Whether  a  dismissal  and  a  nonsuit  are 
equivalent  to  two  nonsuits,  16,  733 

Whether  Appealable       _  " 

In  general,  16,  748 

Whether  bar  to  another  suit,  i  6,  747 

Whether   judge   may    order    on    own 
motion,  16,732,  733 
Jurisdiction,  16,  740 
Justice  of  the  peace,  12,  471 
Libel  and  Slander,  1 3 ,  497,  498 

Rules  determining  when   nonsuit  will 
be  granted,  13,  497,  498 
Limitation  of  actions,  i  3 ,  746 
Mandamus,  14,  326 
Married  women,  14,  656 
Mechanics'  Liens,  15,  1 76 

Scire  facias,  15,  198 
Origin,  16,  721 
Patent  law,  i  8,  112 
Betnstatement  of  Cause,  16,  747 

Discretion  of  court,  16,  747 

In  general,  16,  747 

Rules  governing,  i5,  747 
Replevin,  20,  11 16 

Appeal,  16,  732 

Non  appearance  of  plaintiff,  16,  73J 
Ees  Judicata,  21,  218,  271 

Counterclaim,  22,440 

Effect  of  nonsuit,  2  i ,  271 

Examples,  21,  271 

Whether   bar  to   another   action,  21, 
271 
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NONSUIT— Co«<W 
Bigtit  of  Trial  by  Jury- 
Order  of  peremptory  nonsuit  by  court, 

3,  723 
Set-Off,  16,  727;  22,  230 

See  infra.  Involuntary  Nonsuit. 
Counterclajm 
Plaintiff's  Blgbt,  2  2,  440 

Defendant's  right  to  proceed,  22, 

442 
Discretion  of  court,  22,  442 
In  general,  22,  440 
Where  counterclaim  would  not  be 
barred  by  statute  of  limitations, 

22.443 
Where  coutiterclaim  would  not  be 

jeopardized,  2  2,  443 
Where  plaintiff  would  be  refused 
leave  to  discontinue,  22,  443 
In  Kentucky,  2  2 ,  347 
Setting  Aside,  i  6,  746 

See  infra.  Reinstatement  of  Cause. 
Assignment  of   motion   as  error,  1 6 , 

746 
Death  of  plaintiff,  16,  746 
Discretion  of  court,  16,  746 
Mistake  of  counsel,  16,746 
Presumption  as  to  sufficient  cause,  16, 

747 
Surprise,  16,  746 

Trial. with  or  without  juryu  16,  746 
When  nonsuit  should  be  set  aside,  16, 

746,  747 
When  nonsuit  will  be  set  aside,    16, 

747 
Where  voluntarily  taken,  16,  747 
Stay  of  Proceedings 

Until  payment  of  costs  by  plaintiff,  2  3 , 

528 
Under  English  statutes,  16,  721 
Variance,  28,  58 
Voluntary,  16,  722,  723,731 
At  What  Time  Allowed,  16,  723 

After  verdict  was  rendered,  16,  723 

At  common  law,  16,  723 

Before  jury  retires,  16,  724 

Discretion  of  court,  16,  726 

Early  English  statutes,  16,  723 

Examples,  16,723-725 

In    absence    of    statute    in    United 
States,  I  6,  725 

In  New  Hampshire,  16,  725 

In  Maine,  16,  725 

In  Massachusetts,  16,725 

In  Texas,  16,  726 

Statutory  regulations,  16,723 

Where  jury  have  returned   to  give 
verdict,  16,  724 
Definition,  16,  722  1 

Formality,  16,  727 
For  want  of  jurisdiction,  16,,  726 
How  asked  or  taken,  16,  727 
Manner  of  taking,  16,  727 
Must  be  entered  as  to  all  the  plaintiffs, 

16,  730 
Nonappearance  of  plaintiff,  16,727- 

733 


Bigbt  of  Plaintiff,  16,  723 
Discretion  of  court,  16,  726 
Exceptions  to  common-law  rule,  16, 

725,  726 
In  Maine,  16,  725 
In  Massachusetts,  16,  725 
In  New  Hampshire,  16,  725 
In  Texas,  16,  726 

Set-Off  Pleaded,  16,  727;  22,  230 
Examples,  16,  727-729 
Whether  plaintiff  may  take  nonsuit, 
16,727 

"  Until  the  jury  retires  from  the  bar,  " 
16,  724 

What  equivalent  to  nonsuit,  16,  727 

Where  no  cause  of  action  is  set  forth 
in  pleadings,  16,  726 

Where  there  are  several  plaintiffs,  16, 

730 
Whether  Appealahle,  16,731 
In  general,  16,  731 
In  North  Carolina,  16,  732 
Replevin,  16,  732 
Whether  bar  to  another  suit,  16,  739 
Where  plaintiff  has  failed  to  allege  de- 
mand in  replevin,  5,  528/ 
Whether  judgment  is  a  final  judgment, 

NONSUfflf  INFORMATUS,  16,750 
NONUSER,  16,750 

Statutes,  23,  475 
NORTH,  16,750 
NORTHERLY,  2,508 
NORTHERN,  16,750 

Northern  passage,  16,  750 
NORTHWARD,  16,  750 
NORTHWARDLY,  16,751 
NOSCITUR  A  SOCIIS,  16,  751 
See  EjusDEM  Generis. 
Property,  19,  286 
Statutes,  23,  439 

Equity  of  redemption,  23,  440 
General  rule,  23,  439 
Illustrations,-  23,  439-443 
Improvements,  23,  441 
Legislative  intent,  23,  442 
Limitations  of  the  rule,  23,  442 
Right,  23,441 
Specific   and     generic    terms  of  same 

nature,  23,  441 
Specific     words     signifying      subjects 
greatly  different   from    each    other, 
23,442 
Voluntary,  23,  441 

When     particular    words     exhaust    a 
whole  class,  23,  443 
NOT,  16,751 
Cannot,  2,  717 
Need  not,  i  6,  373 
Not  accountable    for    depreciation,   16, 

751 
Not  as  common  carrier,  16,  751 
Not  before  devised,  16,  751 
Not  exactl3-,  16,751 
Not  exceeding,  16,  751 
Not  less,  16,  751 
Not  more  than,  i  6,  752 
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Not  settled,  1 6 ,  752 
Not  to  be,  r  6,  7152 
Not  worth  the  expense,  16,  753 
NOTARY  PUBLIC,  16,752 
.See  Affidavits. 
See     generally.     Acknowledgments  ; 

Bills  and  Notes. 
As  to  protest  of  bills  and  notes,  see  Bills 

AND  Notes  ;  Protest. 
Acknowledgment,  16,767 

See  Acknowledgments. 

Amending  certificates,  16,  767 

Authority  to  take,  16,  766 

Capacity  to  act  as  affected  by  interest, 

16,774 
Collateral  attack  upon  certificate,  1 6, 

767 
Concurrent  power  with  other  ofiicers, 

1 6,  767 
Liability  for  negligence,  i,  155 
Liability  of  Notary    for  Negligence  or 

Misconduct 

Where  grantor  did  not  execute  deed, 
16,781 
Notarial  certificate,  16,767 
Overthrowing  certificate,  1 6 ,  767 
Proof  of  official  character,  1 6 ,  768 
Admissions  of  notary,  16,  785 
Affidavit,  16,  768 

Authority  to  take,  i  6,  768' 

Capacity  to  act  as  affected  bv  interest, 

16,774 
Distinguished  from  depositions,!  6,  770 
Oath,  16,  769       \ 

Presumption  as  to  regularity,  16,  769 
Proof  of  official  character,  1 6 ,  769 
Questioning  authority  collaterally,  16, 

769 
Signature  to  certificate,  16,  769 
Taken  outside  of  jurisdiction  of  court 

16,  768 
United  States  court,  16,  766 
Age,  1 6 ,  754 
Appointment,  16,  755 
In  America,  16,  756 
In  England,  16,  755 
Authentication  of  protest,  i,  1024 
Bankruptcy,  16,766 
Bills  and  Notes,  16,  763 

See  Bills  and  Notes;  Protest. 
Demand  of  payment  of  bills  and  notes, 

5,  528.^91,  528^88 
Demand  upon  foreign  bill,  2,  400 
Due  diligence  required,  i  6,  764 
Duties  and  responsibilities,  16,  763 
Inland  Bills,  16,  771,  772 
Examples,  16,  771,  772 
Functions  and  powers  of  notaries,  16, 

771 
Of  exchange,  16,  762 
Official  character  of  notary  public,  16, 

763 
Proof  of  dishonor,  16,  764 
Question  of  law  and  fact,  i  6,  765 
What  is  due  diligence,  16,  764 
Whether  notary  acts  in  official  charac- 
ter, 16,  772 


Bond,  1 6 ,  756 
Liability  of  Surety 

Admissions  of  notary,  16,  785 
Statute  of  limitations,  16,  784 

By  virtue  of  holding  another  office,  16, 

756 
Capacity  affected  by  interest,  see   infra, 

Interest. 
Certificate,  1 6 ,  767 

Acknowledgment,  16,767 

Amending,  16,  767 

Collateral  attack  upon,  i  6,  767 

Liability  for  false,  1 6 ,  780 

Overthrowing,  16,  767 

Seal,  16,  760 

Signature,  16,  760 
Citizenship,  16,  754 
Commercial  papers,  see  infra.  Bills  and 

Notes. 
Contempt,  g,  215,  16,  770 
De  Facto,  I  6 ,  753 

When   notary's  term  has  expired,  16, 

754 
Default  of,  2,  113 
Definition,  16,  753 

Of  law  merchant,  16,  761 
Depositions,  I  6 ,  765 

Capacity  to  act  as  affected  by  interest, 

16,774 
Compelling  attendance   of   witnesses, 

16,770 
Contempt  of  court,  i  6,  770 
Power  to  take,  16,  770 
Subpcenas,  16,  770 
Deputy,  5,639;   16,  773 

Authority  to  act,  16,  773 
Disqualification,  i  2 ,  44 
Evidence 
Acts  as,  16,  775 

Acknowledgment  of  release  of  debt, 

16,776 
Books  after  death,  16,  777 
Certificate     must     be     executed    in 

proper  form,  16,  775 
Conclusiveness  of,  16,  779 
Effect  of  such,  i  6,  779 
Extraneous  matters,  16,  776 
Inland  bills  of  exchange,  16,  776 
Memorandum   of    deceased    notary, 

16,777 
Notary  having   no  remembrance  of 

facts  certified,  16,  777 
Notary  testifying  as  a  witness,    16, 

778 
Of  what  certificate  is,  i  6,  775 
Presentment    of    bill    or    note,    1 6, 

777 
Presumption  as  to  postage,  i5,  778 
Protest,  16,  775,776 
Rebuttal,  16,  779 
Record  after  death,  16,  777 
Ex  officio  justice,  i  z,  397 
General  character,  16,  763 
Handwriting,  g,  274 
Incompatible  offices,  ig,  562Z 
Inland  BUls,  16,  771 

Notarial  functions,  16,  772 
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Interest,  1 6 ,  774 

Acknowledgment,  16,774 
Acknowledgment  of  deed  to  himself, 

16,775 

Affidavits,  16,  774 

Depositions,  i  6,  774 

Protest,   1 6 ,  774 

Relationship  to  parties,  16,  774 

Restrictions  imposed  by  statute,  1 6, 774 

What  disqualifies,  16,  774 
Judicial  Notice 

Jurisdiction  of  notary,  16,  75 

Official  character,  16,  757 

Official  character  of  notary,  16,  757 

Of  notary  seals,  i ,  157      ** 

Seal,  16,  757 
Jurisdiction,  16,  756 

Concurrent  with  justices  of  the, peace, 

16,757 
In  general,  i  6,  756 
Judicial  notice,  16,  756 
Local  limits,  16,  756 
Whether  confined  to   his  county,   16, 

756,  757 
Justice  of  the  peace,  16,757 
Length  of  residency,  i  6,  754 
Liability  for  Negligence  or  Misconduct  in 

Office,  I  6,  779 

Agent  of  bank,  2,113;  16,784 

Examples,  16,  782 

Failure  to  file  mortgage,  16,  782 

False  certificate,  16,  780 

General  rule  as  to  liability-,  16,  782 

Liability  for  bond,  i  6,  780 

Measure  of  damages,  16,  785 

Negligence  must  be  gross,  16,  782 

Notice  of  protest,  1 6 ,  781 

Occurring  in  line  Of  official  duty,  16, 

779 

Other  party  in  fault,  16,  783 

Personal  knowledge  of    grantor,   16, 
781 

Proximate  cause  of  injury,  16,  784 

Usurpation  of  office,  16,  784 

Verifying  acknowledgments,  i  6,  780 
Liability  of  bank  for  default  of,  2,  113; 

I  6,  784 
Memorandum,  15,  272 
Ministerial  nature  of  duties,  16,  S54 
Notarial  functions   under  law  merchant, 

16,  762 
N.  P.,  16,  922 
Oath,  16,  769 

United  States  courts,  16,  766 
Origin  of  the  office,  i  6,  753 
Presumption  that  notary  has  same  power 

in  other  states,  16,  767 
Protest,  16,  763 

See  Bills  and  Notes  ;  Protest. 

By  whom  made,  19,  293 

Capacity  to  act  as  affected  by  interest, 
16,774 

Certificate   of   notary   as  to  evidence, 
16,775.776 

Due  diligence  required,  16,  764 

Duties  and  responsibilities,  16,  763 
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Inland  Bills,  16,  771 

Examples,  16,  771,  772 

Functions  and    powers  of   notaries, 

16,771 
Of  exchange,  16,  762 

Liability  of  notary  for  negligence  or 
misconduct,  16,  781 

Official    character    of    notary   public, 
1 6,  763 

Proof  of  dishonor,  16,  764 

Question  of  law  and  fact,  16,  765 

Seal  sufficient  authentication,  16,  758 

What  is  due  diligence,  16,  764 

Whether  notary  acts  in  official  char- 
acter, 1 6 ,  772 
Question  of  Law  and  Fact 

Whether  the  notary  has  used  due  dili- 
gence, 16,  765 
Receipts,  19,  11 14 
Records,  16,  753 
Seal,  16,  757 

In     absence     of    statute     prescribing 
requisites,  16,  759 

Judicial  notice,  16,  757 

"Notarial  seal,"  16,  759 

Outside  of    his  state   or   county,    16, 

757 
Proof  of,  16,  758 
Protest,  16,  758 
Requisite,  16,758 

In  absence  of  statute,  16,  758 
In  Indiana,  16,  759 
In  Louisiana,  16,  759 
Name  of  county,  i  6,  759 
Statute  prescribing,  16,  759 
When  seal  may  be  affixed  to  certificate, 

1 6 ,  760 
When  seal  necessary,  i  6,  760 
When  signature  alone  sufficient,    16, 
760 
Sex,  I  6,  754 
Signature 

How  authenticated,  16,  758 

When    authentication   necessary,    16, 

758 
When    sufficient    authentication,     16, 
760,  761 
Subpoena,  i  6,  770 
Successor,  16,  753 
Surety 
Liability 

Admissions  of  notary,  16,785 
Statute  of  limitation,  16,  784 
Suretyship,  24,893 
United  States  constitution,  i  6,  765 
United  States  Courts,  1 6 ,  765 
Affidavits,  i  6,  766 
Bankruptcy,  16,  766 
Depositions,  16,  765 
Oath,  I  6,  766 
Usurpation  of  office,  16,784 
Who  Eligible,  16,  754 
Age,  1 6,  754 
Citizenship,  16,754 
Length  of  residency   16,754 
Sex,  16,  754 
Witnesses,  16,  778 
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NOTES,  16,785 

See  Bills  and  Notes. 

Bought  and  sold  notes,  see  Brokers. 

Judgment  notes,  see  Warrant  op  At- 
torney TO  Confess  Judgment. 

Promissory  notes,  see  Bills  and 
Notes. 

Distinguished   from   agreement,    i  6,  786 

Notes  and  references,  i  6,  786 
NOTHING 

Due,  6,  38,  39 
NOTICE,  16,787 

See  Garnishment;  Judicial  Notice; 
Lis  Pendens  ;  Record  ;  Recording 
Acts;  Service  of  Process. 

Sill  to  perpetuate  testimony,  see  Bill 
to  Take  Testimony  Dk  Bene  Esse. 

Computation  oj  time,  see  Time,  Compu- 
tation OF. 

Divorce  suits,  see  Divorce. 

For  notice  of  arbitration,  see  Arbitra- 
tion. 

Por  notice  of  dishonor,  see  Bills  and 
Notes.  , 

For  notice  of  the  taking  of  depositions, 
see  Depositions. 

In  bill  to  take  testimony  de  bene  esse,  see 
Bill  to  Take  Testimony  De  Bene 
Esse. 

In  eminent  domain  proceedings,  see 
Eminent  Domain. 

Mechanics'  liens,  as  to  notice  of  lien,  see 
Mechanics'  Liens. 

Notice  to  quit,  see  Landlord  and  Ten- 
ant. 

Of  assignment,  see  Assignments. 

Of  elections,  see  Elections. 

Publication,  see  Publication  of  No- 
tice. 

Public  place,  within  the  meaning  of  stat- 
utes requiring  notices  to  be  posted  in 
public  f  laces,  see  Public  Place. 

Peal  covenants,  notice  to  defend  title,  see 
Real  Covenants. 

Recording  ads,  record  as  constructive 
notice,  see  Recording  Acts. 

Sheriff's  sales,  see  Sheriff's  Sales. 

Time,  computation  of,  see  Time,  Com- 
putation of. 

To  defend  title,  i^e.  Real  Covenants. 

Trust  deeds  and  potver  of  sale  mortgages, 
see  Trust  Deeds  and  Power  of 
Sale  Mortgages. 

Actual,  16,  790 
See  Actual. 
Definition,  16,  790 

Distinction  between  notice  and  knowl- 
edge, 16,  790 
Express  notice,  16,  790 
Implied  Notice,  i  6,  790 

Distinguished  from  constructive,  16, 
792 
Proof  of,  16,  827 
Restricted  meaning,  16,  790 
Whether      subscription      for      paper 
charges  with,  16,  822 

Advertisement,  i ,  306 
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Advertisement  of  an  actual,  i ,  306 
Advertisement  should  be  full,  i,  306 
Agency,  see  infra.  Partnership. 
Notice  to  Agent  as  Notice  to  Principal, 
I,  419,  422;  16,  80s,  422 
After  agency  has  terminated,  i,  421 
Before  agency  has  begun,  i,  421 
Collusion  by  agent  or  third  party,  1 , 

422 
Collusion  of  agent  with  third  party, 

'.423 
In  what  transactions  notice  will  bind 

principal,  i ,  422 
Must  be  within  scope  of  agent's  em- 
ployment, I,  421 
Particular  transactions   as  to  which 
notice  relates,  i ,  422 
Amendment 

Notice  by  publication,  16,  816 
Of  affidavit  of  publication,  i  6,  825 
Attorney  and  Client,  1 6 ,  805 
In  general,  i  6,  805 

Knowledge  acquired  in  business  of  an- 
other client,  I  6,  S05 
Auditors 

Meeting  of,  1,  ion 
Bona  Fide  FurcIiaseTS,  i  6,  828 
Burden  of  Proof,  i5,  842 

Conflict  of  authority,  1 6,  842 
Where  fraud  has  been  proven,  16, 
842 
By  a  paramount  title,  16,  843 
Can  convey  good  title  to  one  with  no- 
tice, I  6 ,  841 
Consideration,  i  6 ,  834 

Extending  time  of  payment  of  ante- 
cedent debts,  16,837 
Giving  negotiable  instrument,  1 6, 838 
Giving  security  for  purchase  price, 

16,  838 
Improvement  of  premises,  1 6,  836 
Must  be  paid  before  notice,  16,  834 
Necessity  of  valuable,  16,  834 
New  consideration  necessarj',  16,  837 
Pleading,  16,  836 
Preexisting  debt,  16,  837 
Relinquishment  of  a  security,  16,  837 
Right  of  reimbursement  when  part 
of  consideration  has  been  paid,  i  6, 

835 

When  part  has  been  paid,  16,  835 
Creditors,  16,  828 

Actual    knowledge    of    prior    unre- 
corded encumbrance,  16,829 

Attaching  creditor,  16,  828 

Between  general,  16,  830 
♦Execution  levied  before  assignment, 
16,  830 

Judgment  creditor,  16,  828 

Judgment  preferred  to  prior  equity, 
16,  829 

Lien  creditor,  16,  831 

Preferred  creditor,  16,  830 

Recording  ac^^  16,  828 

Transfer  to  one  creditor  whose  eq- 
uities are  equal  to  another,  16,  830 

Unrecorded  mortgage,  16,  830 
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NOTICE— Co»7'£/ 
Bona  Fide  Furcliasers — Cont'd 
Creditors — Cont'd 

Vendor's  lien,  i6,  830 

Who  meant  bj'  creditors,  i  6,  828 
Definition,  16,  82S 
Grantee  agreeing   to  support  grantor 

for  life,  16,833 
Grantee  in  quitclaim  deed,  i  6,  833 
Legal   title    must   be    acquired    before 

notice,   16,  839,  841 
Mortgagee,  16,  833 
Pleading,  16,  836 

Consideration,  16,  836 

Denying  notice,  16,  836 

In  general,  16,  836 
Protection  Afforded  to,  16,  S39 

See  Fraudulent  Conveyances  ; 
Fraudulent  Sale. 

Against  adverse  proceedings  in  eq- 
uity, 16,  S39 

Against  what  protected,  16,  839 

Discovery,  i  6,  839 

One  who  has  never  had  legal  title, 
16,839-841 

Proceedings  in  equity',  i  5,  839 
Furcliase  at  Judicial  Sale,  16,  831 

EflFect  of  reversal,  16,  832 

In  general,  16,  831 

Judgment  creditor  who  purchases  at 
sale  under  own  judgment,  16,  831 

Notice  at  or  before  entry  of  judg- 
ment, 16,  832 

Notice  at  or  before  sale,  i  6 ,  832 
Purchase  of  equitable  estate,  16,  833 
Subsequent  grantee   with   notice,    16, 

841 
Surety,  16,833 
Suspicion  of  notice,  1 6 ,  840 
Who  is,  16,828 
By  Mail,  1 6 ,  825 
See  Publication. 
Examples,  16, ,825,  826 
Notice  of  protest,  1 6 ,  826 
Presumption  of  receipt,  1 6 ,  825 
Rebuttal  of  presumption,  16,  825 
By  Publication 

Attachment  proceedings,  1,  934 
See  Publication  of  Notice. 
Constructive  Notice,  1 6,  791 

See  Publication  ;  Record  ;  Record- 
ing Acts. 
Definition,  3,  763;  16,  791 
Distinguished  from  implied  notice,  1 6 

792 
Examples,  16,  791 
In  general,  16,  791 
Notice  to  Officers   and  Agents,  1.,  421; 

17,  139 

See  Agency;  Directors;  Offi- 
cers; PupLic  Officers. 

See  infra.  Partnership. 

Fraud  of  officer  or  agent,  i  7,  143 

Generally,  17,  139 

In  course  of  official  duty,  1 7 ,  140,  141 

Knowledge  acquired  by  president, 
17,  140 


54 


Notice  after  relationship  has  ceased, 

17,  141 
Notice  of  Agent's  Authority.  17,  ij\2 
Agent     acting     within     apparent 
scope  of  his  authority.  17,  142, 
158 
By-laws,  17,  143 
Foreign  corporations,  17,  142 
In  general,  17,  142 
Secret  instructions,  17,  142 
Notice  to   agent  is   notice    to    cor- 
poration, 17,  139 
Notice  to  corporator,  1 7 ,  140 
Notice  to  president,  i  7,  140 
Officer  acting  for  himself,  17,  140 
Officer  dealing  with  corporation,  17, 

140 
Private  notice,  1 7 ,  141 
When  notice  to  officer  is  notice  ito 

corporation,  17,  140 
Whether    court    will     take    judicial 
notice  of  agent's  authority,  17,  143 
Date 

Publication,  16,  824 
Death  of  party  pending  publication,  16, 

822 
Default 

Defective  notice,  5,  496»2 
Definition,  16,  787 
Deputy,  16,  806 
Directors    of   corporations,   i,  422;   17, 

99 

Distinction   between  notice  and   knowl- 
edge, 16,  790 

Due,  6,  42;  16,  789 

Due  Process  of  Law,  1 6 ,  807 
Necessity,  1 6 ,  807 

Whether  personal  notice  necessary,  16, 
807 

Effect  of  notice,  i  6,  826 

EflFect  of  personal  service  without  juris- 
diction, 16,  823 

Evidence,  1 6,  827 

Express  notice,  16,  790 

Form  of  notice,  1 6 ,  808 

"Forthwith,"  16,  820 

Hand-bills  as,  i,  306 

Husband  and  wife,  i  6,  806 

Immediate,  i  6,  933 

Implied,  1 6 ,  790 

Distinguished  from  constructive  notice, 
I  6,  792 

In  adverse  possession,  1,  264 

In  equity,  6,  718 

Instruction 

Examples  of,  11,  267-273 

Joint  tenants  and  tenants  in  common,i6, 
806 

Master  in  chancery,  14,  923 

Matter  of  public  notoriety,  i  6,  827 

Misnomer,  16,  815 

Necessity  of,  to  the  validit_v  of  foreign 
judgments  in  rem,  3,528 

Of  appeals,  i,  622 

Of  Sale 

After  default  by  pledgee,  2,  47 

Open  and  notorious,  17,  194 
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Oidinances,  i  7,  239 

Abatement  of  nuisances,  17,  239 

Necessity,  i  7,  2.^9 

Relating  to  public  improvements,  17, 

239 
Partnership,  16,806 
Dissolution,  17,  1097,  1117,  1122 
Bankruptcy,  17,  1119 
Burden  of  proof,  17,  1118 
By  Changes  In  Firm,  17,  11 27 

Change    not    indicating    a    -with- 
drawal, 17,  1 128 
Examples,  17,  1127-1129 
In  general,  17,  1127 
Note  signed  in  liquidation,!  7, 1129 
Removal  to  a  new  place,  17,  1128 
Death  of  partner,  17,  11 19 
Holding   out  after    dissolution,    17, 

1 129 
How  Given,  I  7,  1122 

Former  Dealers  or  Customers,  17, 
1122 

Actual  knowledge,  17,  1122 
Examples,  17,  1122-1126 
Express  notice,  17,  112 2 
In  general,  17,  1122 
Mailing  of  letters,  17,  1124 
Notice  to  agent,  i  7,  1123 
Notice  to  one  member  of  a  cred- 
itor firm,  I  7,  1123 
Publication  in  paper,  17,  1124 
Who  Is  a  Former  Dealer,  17,  11 24 
Agents  of  firm,  17,  11 25 
Consignee,  17,  1125 
Factor,  17,  1125 
In  general,  17,  1124 
One   who    deals  in    paper   of 

firm,  17,  1125 
One  who  sells  to  firm  for  cash 

only,  17,  1125    • 
Party     who     has     discounted 
commercial  paper,  17,  1124 
Party  who   has   indorsed    ac- 
commodation     paper,      17, 
1125 
Party  who  has  loaned  money, 

17,  1124 
Party  who  has  sold  goods  on 

credit,  i  7,  1125 
Single  transaction,  17,  1125 
Slight  dealing,  17,  1126 
Non-Dealers,  17,  1126 
In  general,  17,  1126 
Necessity  of  publication  in  news- 
paper, 17,  1126 
Particular  form    of  notice,   1 7, 

1126,  1127 
Publications  in  newspapers,  17, 

1126 
Questions  of  law  and  fact,  i  7 , 

1127 
Sufficiency  of  notice,   17,   1126, 
1127 
How  pleaded,  17,  1118 
In  general,  17,  11 17 
Rights  of  creditors,  17,  11 17 
Rights  of  customers,  17,  1117 
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Rights  of  third  persons,  17,  1117 

War,  17,  iiig 

When  Necessary,  17,  11 17,  11 18 

Acts  not  within  scope  of  business, 

17,  1122 
Actual  knowledge  of  dissolution, 

17,  1121 
As  to  third  persons,  17,  11 17 
Bankruptcy,  17,  11 19 
Burden  of  proving  knowledge  of 

dissolution,  17,1121 
Credit  given  to  contracting  part- 
ner, 17,  1122 
Death  of  partner,  I  7,  11T9 
Dissolution   by  operation   of   law, 

17,  1118 
Dormant  Partner,  17,  11 19 

Burden    of    proof   to    establish 
knowledge  of  connection,  17, 
1120 
Necessity  of  notice,  17,  1119 
Partners   not  actually  dormant, 

17,  1120 
Persons  who  know  of  his  con- 
nection with  firm,  17,  1120 
How     knowledge     of    dissolution 

inay  be  established,  17,  1121 
Partner  not  known  to  creditor,  17, 

1120 
Public  notoriety,  17,  1122 
Termination  of  period   for  which 
firm  was  formed,   17,  1120,  1121 
War,  17,  1 1 19 

Where  creditor  might  have  known 
of  dissolution  by  reasonable  dili- 
gence, 17, 1 121 
Where  party  did  not  know  of  the 
existence  of  firm,  17,  1117 
Where  creditor  did  not  know  exist- 
ence of  firm,  17,  1 1 18 
Dissolution  of  Partnership  at  Will,   17, 
1097 
From   when    dissolution    dates,    1 7, 

1097 
Implied  nptice,  17,  1097 
Sufficiency  of  notice,  17,  1097 
Whether  notice  can    be  withdrawn, 
I  7,  1097 
Notice  to  One  Partner  Is  Notice  to  All, 
17, 1080 

See    infra.    Agency;    Construc- 
tive Notice. 
Absent  partner,  17,  1083 
Before  formation  of  firm,  17,  1083 
Bills  and  Notes,  1 7,  1081 

Notice  of  dishonor,  17,  1082 
Notice  of  payment,  i  7,  1081 
Particular  manner  of  making  no- 
tice, 17,  1081 
Presentation,  17,  1081 
Waiver  of  demand  or  notice  by 

one,  17,  1081 
When    no    notice   of  dishonor   is 
necessary,   17,  1082 
Demand  upon  one  partner,  17,  1081 
Incoming  partner,  17,  1083 
In  general,  i  7,  1080 
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NOTICE— Co«<W 
Partnership —  Cont'd 
Notice  to  One  Partner  Is  Notice  to  tM— 
Cont'd 
Knowledge  acquired  while  acting  in 

a  diiFerent  capacity,  17,  1082 
Knowledge  of   matters    relating  to 

partnership  business,  17,  1080 
Lien,  17,  1082 

Transactions  not  within  the  scope  of 
the  business,  17,  1082 
Poor  Debtor,  18,825 

Certificate  of  a  justice  as  to  notice,  18, 

827 
Conclusiveness  of  return  of  service,  18, 

'827 
Examples,  1 8 ,  825,  826 
In  general,  18,  825 
New  notice,  1 8 ,  826 
Service  of  notice,  1 8 ,  826 
Upon  whom  service  may  be  made,  i  8, 
827 
Possession  as,  16,  800 

Antecedent  possession  of  third  party, 

16,  800 
Concerning  rights  of  one  in  possession. 

16,  800 
Possession  by  cestui  que   trust,  16,  801 
Possession  of  Tenant,  i  6 ,  804 
Defect  in  title,  1 6 ,  804 
Possession  of  intruder,  16,805 
Right  of  purchaser  to  rely  on  state- 
ment of  tenant,  16,  805 
Tenant  asserting  that  he  is  owner, 

16,  804 
Tenant  interested   in  premises,  16, 
804 
Possession  where   registrj'  laws  require 

actual  notice,  16,  801 
Rebutting  presumption,   16,805 
What  Is  Sufficient  Possession,  1 6 ,  802 
Acts  held  insufficient,  16,  802 
Acts  held  sufficient  to  show,  16,  802 
Actual,  open,  and  visible,  16,  802 
Consistent  with  record  title,  i  6,  802 
Temporary    purpose,  1 6 ,  802 
When  Possession  Is  Not  Notice,  16,  803 
After-acquired -claim    of   title,    16, 

803 
Grant  of  part  of  premises,    16,  803 
Grantor's  possession,  16,  803 
Grantor's   possession   after  foreclos- 
ure sale,  16,  803 
Joint     possession    of    grantor    and 

grantee,  16,  803 
Possession    consistent    with    record 
title,  16,  802 
Proof  of,  16,  827 
Public  notice,  i  9,  303 
Public  Officers 

Notice  to  officer  is  notice  to  public,  19, 

Question  of  Law  and  Fact 

Circumstances  sufficient  to  charge  with 
notice,  16,  796 
Beasonable  Time 

Notice,  16,  1091 
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Recitals  in  muniments  of  title,  s&&  infra. 

What  Will  Charge  with. 
Removal  of  causes,  20,  1023 
Besclssion,  2 1 ,  72,  73,  84 

Bringing  action  to  rescind,  2 1 ,  84 

Necessity  of  notice,  2 1 ,  84 
Statutory  Notice,  1 6 ,  789 

Due  notice,  16,  789 

Personal,  16,  789 

Reasonable,  16,   789 

Writing,  16,  789 
Summary  Proceedings,  1 6,  808 

By  government,  i  6,  808 

Officers  acting  in  ministerial  capacity, 
16,  808 

Surety,  16,  808 
Sunday,  24,575,579 
Surety 

Wiien  notice  necessary,  16,  808 
To  one  of  several  joint  debtors,  i,  842 
To  one  of  several  trustees,  i ,  842 
To  owner,  of  sale  of  impounded  animal, 

1-589 
Trustee,  i,  842;  16,805 
Upon  dies  non  juridicus,  5,  85 
Usages  and  Customs 

Banks  and  banking,  27,  868,  871 
Verdict  but  no  judgment  entered,  1 6,  794 
Waiver  of,  16,  S27 
What  Will  Charge  with,   16,  792 

See  infra.  Agency;  ATTOR^fEY  and 
Client;  Joint  Tenants  and  Ten- 
ants IN  Common;  Partnership; 
Possession. 
Examples,  16,  793,  794 
In  general,  16,  792 
Knowledge  acquired  as  scrivener,  16, 

807 
Knowledge   acquired  as    witness,    16, 

807 
Ordinances,  16,  807 
Putting  Party  Upon  Inquiry,  1 6 ,  792 
Duty  of  one  put  upon,  16,  795 
Examples,  16,793,794 
General  statement,  16,  797 
Information  from    third   party,    16, 

796 
Information   must  be   credible,   16, 

797 

Limitations  of  rule,  16,  795 

Mere  suspicion  of  notice,  i  6,  795 

Question  for  jury,  16,  796 

Relying  upon  representations  of  in- 
terested parties,  16,  797 

Subsequent  transactions,  16,  793 

Such  knowledge  as  men  usually  act 
on,  16,  796 

Suspicious  circumstances,  16,  793 

Vague  reports,  16,  797 

When  due  inquiry  has  been  made, 

16,  795 
When  inquiry  becomes  duty,  16,  792 
Whether  source  of  information   ma- 
terial, 16,  796 
Question  of  law  and  fact,  16,  796 
Becitalsln  Muniments  of  Title,  1 6,  796 
Certificate  of  stock,  16,  799 
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Notice  to  Froduce  Papers. 


Examples,  i6,  798-Soo 

Fraud   apparent   on   face  of   instru- 
ment, 1 6 ,  799 

In  general,  16,  798 

Instrument   executed    under   decree, 
16,  799 

Instrument  outside   chain    of    title, 
16,  800 

Rebuttal,  i  6,  800 

Reference     of     unrecorded    instru- 
ments, 16,  798 

Subsequent  mortgage,  1 6 ,  799 

Vendor's  lien,  i  6,  799 
Statements    by   Interested    Parties  and 

Third  Persons,  1 6,  790 

General  statement,  16,  797 

Information  from  third  party,  i  6,  796 

Information    must   be  credible,    16, 

797 
In  general,  16,  796 
Relying  upon  representations  qf  in- 
terested parties,  1 6 ,  797 
Statement  by  one  having  right,  16, 

796 
Statement  by  representative,  16,796 
Such  knowledge  as  men  usually  act 

on,  16,  796 
Vague  reports,  16,  797 
Whether  course  of  information  ma- 
terial, 16,  796 
Statutes,   16,  807 
Subsequent  transactions,  16,  793 
Suspicious  circumstances,  i  6,  793 
Verdict,  but  no  judgtnent  entered,  16, 

794 
When  inquiry  becomes  duty,   16,  792 
When  Notice  Necessary,  1 6 ,  807 
"  Due  process  of  law,"  i  6,  807 
Facts  peculiarly  within  knowledge  of 

one  party,  i  6,  808 
Facts     within     knowledge      of      both 

parties,  16,  808 
Generally,  1 6 ,  807  . 
Judicial  proceedings,  16,  807 
Personal  notice,  16,807 
Summary  Proceedings,  1 6 ,  80S 
By  the  government,  16,  808 
Officers  acting  in  ministerial  capac- 
ity, 16,  808 
Surety,  16,  808 
Witness,  16,  807 
Writing,  i  6    789 
NOTICE  TO  PRODUCE  PAPERS,  7,88; 
16,  843;  19,  25s 
See     Production      of      Documents  ; 

Secondary  Evidence  ;  Subpglna. 
Adpiission    of     secondary    evidence    as 

grounds  for  reversal,  16,  847 
Adversary  making  voluntary  offer  to  pro- 
duce, 16,  849 
Attorney  and  client,  16,844 
Burden  of  proof,  i  6,  860 
Counterpart,  16,  857 
Deeds,  i  6,  846 

Effect  of  Not  Producing  Papers,  1 6 ,  857 
Admission  of  secondary  evidence,  16, 
8S7 
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Burden  of  proof,  1 6 ,  860 

Contradicting  secondary  evidence,  16, 
860 

Counterpart,  16,  857 

Criminal  cases,  16,  S58 

Evidence  of  contents,  i  6,  860 

Examined  copies,  16,  858 

Inferences  against  party  failing  to  pro- 
duce, 16,  859 

Omnia   pr8esumuntur  contra  spoliato- 
rem,  16,  860 

Parol  evidence,  i  6,  859 

Party  in  possession  of  document,  16, 
860 

Presumption   raised  by  refusal,  16,859 

Putting  papers  in  evidence,  16,  S60 

Secondary  evidence  vague,  16,  859 
Effect  of  Producing  Papers  Pursuant  to  No- 
tice, 16,  855 

See  Secondary  Evidence. 

Beneficial  interest,  16,  856 

Evidence  for  both  parties,  16,  856 

Impeachment,  16,856 

Paper   different  from  that   called   for, 
16,857 

Placing  paper  in  hands   of  witness  for 
further  identification,  i  6,  S57 

Proof  of  execution,  i  6,  857 

Secondary   evidence   of   contents,    16, 

857 
Waiver  of  reading,  1 6 ,  857 
Whether  it   must  be  put  in  evidence, 

16,856 
Whether  paper  becomes  evidence,  16, 

855 
Examined  Copy 
Secondary  Evidence 

Counterpart,  16,858 

Falsifying  evidence  of  other  party,  1 6, 
849 

Given  in  court,  16,  853 

Impeachment  of  papfer,  16,  856 

In  general,  16,  843 

Instrument  beyond  jurisdiction  of  court, 
16,849 

Instrument  presumed  not  to  be  in  the 
possession  of  opposite  party,  16,  849 

Instrument  proven  to  be  lost,  16,  849 

Instrument  relating  to  collateral  circum- 
stances, I  6,  850 

Introduction   of  secondary  evidence,  16, 

84s 

Mere  memorandum,  16,  851 

Mutilation,  16,  851 

Nominal  party  of  record,  16,  844 

Notice  to  attorney,  16,  844 

Object  of,  16,  843 

Parol  evidence,  i  6,  859 

Postponed  trial,  16,  852 

Proof  of  notice  before  secondary  evidence 
introduced,  16,  846 

Proving  contents  of  paper,  1 6 ,  850 

Questioning  credibility  of  witness,  16, 
850 

Repetition  of  notice,  16,  852 

Showing  that  paper  is  in  hands  of  oppo- 
site party,  16,  843 
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NOTICE  TO  PRODUCE  PAPERS— Co»rrf 
Sufficiency  as  to  Contents,  1 6,  851 
Explicitness,  16,  851 
Pointing  out  papers  required,  16,  851 
Sufficiency  as  to  time,  16,  853 
Time,  16,  853 

Discretion  of  court,  16,  855 
Examples,  i  6,  853-855 
Instrument  in  court,  i  6,  855 
Reasonable,  16,  853 
What  constitutes  reasonable,  i  6,  853 
When  not  served  in,  16,  854 
When  served  in,  16,  854 
To  whom  given,  16,  844 
When  necessary,  16,  845 
When   paper  is  said  to  be  in  hands  of 

opposite  party,  i  6 ,  843,  844 
,When  paper  is  under  control  of  opposite 

party,  16,843,  844 
When  unnecessary,  16,  847 
Where    party    is   one   with    notice   from 

nature  of  suit,  i  6,  847 
Where   party    is  one  with   notice  from 
pleading,  16,  847 
NOTICE  TO  QUIT,  see  Forcible  Entry 
AND  Detainer;  Landlord  and  Ten- 
ant. 
NOTIFY,  16,861 

See  frenerally,  Notice. 
NOTORIOUS,  16,861 
Lewd   and    lascivious  cohabitation    and 
conduct,  I  3,  276 
NOTWITHSTANDING,  16,  861 
NOURISHING,  16,861 
NOVATION,  16,862 
Annuity,  16,  898 
As  a  contract,  16,  862 
Assent 

Insurance  company  assigning  its  busi- 
ness, I  6,  897 
Partnership 

See  infra,  Partnership. 
Assent,  question  for  jury,  16,  906 
Consideration,  16,  902 
Creditor  who  has  not  assented,  1 6,901 
Express  assent,   16,904 
Incoming  partner,  16,  909,  911 
Necessity  of  assent,  16,  901,  902 
Slight  circumstances  to  show  assent, 

16,  907 
Verbal  assent,  16,  904 
Substitution  of  one   contract    for  an- 
other, 1 6 ,  87,1 
Assent  of  Parties,  1 6 ,  867 
Consent,  16,  867 
Examples,  16,  867,  868 
Parties  to  new  contract,  16,  867 
Parties  to  original  contract,  i  6,  867 
Rescission,  16,  867 
Assignment  for  benefit  of  creditors,   16, 

883 
Between  the  Same  Parties,  1 6 ,  870 

See  infra.  Payment  by  Note;  Sub- 
stitution OF  Contract. 
Burden  of  Proof,  16,  869,  874,  875 

New  firm  assuming  debts  of  partner- 
ship when  partner  retires,  16,  906 
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By  delegation,  5,  203 
By  statutes,  5,  204 
By  Substitution 
Payment  by  Note  of  Third  Person,  16, 
880 

Antecedent  debt,  16,  880,  881 
Certified  checks,  16,  881 
Implied  agreement,  16,  880 
Indorsement,  16,  881 
Mere  acceptance  of  note  alone,  16, 

880 
Necessity   of  evidence   that    it  was 

taken  in  satisfaction,  1 6,  880 
Note  accepted  without  indorsement, 

16,  880 
Note  of  an  agent,   16,  881 
Presumption,  16,  880,  881 
Whether    creditor  accepts    note    of 

third  person,  16,  880 
Whether     original    liability    is   dis- 
charged, 16,  880 
Payment  by  note  to  third  person,  16 
878,  879 
By  Substitution  of  New  Creditor,  1 6 ,  883 
See  infra,   Assignment  for  Bene- 
fit OF  Creditors. 
By  Substitution  of  New  Debtor,  16,  876 
Certified  Checks,  16,  881 

Certificate   must  be  made   at  bank, 

16,882 
Definition    of   certified    check,    16, 

881 
Discharge  of  drawer  from  liability, 

1 6,  882 
Effect  of  certification,  16,  881 
Retaining  check    for    unreasonable 

time,  16,  882 
Statute  of  fraud,  16,  883 
Substitution  of   bank  as  debtor,    16, 

882 
Who  may  certify,  i  6,  872 
Delegation,  1 6 ,  876 
Character,  16,  876 
Concurrence  of    three   parties,    16, 

878 
Double  novation,  16,878 
Examples,  16,  876-879 
New  municipalities,  16,  877 
Number  of  parties,  16,  878 
Wages,  16,  877 
Certified  checks,  see  infra.  By  Substi- 
tution OF  New  Debtor. 
Checks,  1 6 ,  S74 

See  infra.  By  Substitution  of  New 
Debtor. 
Civil  code  of  Louisiana,  16,  862,  863 
Complete  assent  of  parties  necessary,  5, 

204 
Consideration,  16,  S65 
Examples,  16,  865,  866 
Extinguishment  of  original  obligation, 

16,865 
Partnership,  1 6 ,  902 
Release  of  one  party  and  substitution 

of  another,  16,866 
Substitution  of  one   contract   for   an- 
other, 16,  871 
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Contract  for  Benefit  of  TMrd  FersonG,  i6, 

8S4 

Assumption    of  mortgage    debts,    see 
Mortgage. 

American  rule,  16,  885 

Assignment  of  lease,  16,894 

Common-law  rule,  16,  884 

Contract  not  directly  for  the  benefit  of 
third  persons,  16,  888 

Contract  under  seal,  16,  888 

Conveyance  to  promisee,  1 6 ,  891 

In  Alabama,  16,  886 

In  California,  16,  886 

In  Colorado,  16,  886 

In  Florida,  16,  886 

In  Illinois,  16,  886 

In  Iowa,  16,  886 

In  Kansas,  i  6,  886 

In  Kentucky,  16,  886 

In  Louisiana,  16,  886 

In  Maine,  16,  886 

In  Minnesota,  16,  886 

In  Missouri,  16,  886 

In  Nebraska,  i  6,  S87 

In  Nevada,  i  6,  887 

In  New  Jersey,  16,  887 

In  New  York,  16,  887 

In  North  Carolina,  16,  887 

In  Ohio,  16,  887 

In  Oregon,  16.  887 
'      In  Pennsylvania,  16,  887 

In  South  Carolina,  16,  887 

In  Virginia,  i  6,  887 

In  Wisconsin,  16,  887 

Insurance,  16.  896 

Reasons  for  the  rule,  16,  889 

Rescission,  1 6 ,  888 

After  third  party's  right  has  become 

fixed,  16,888 
Before    third    person  has   assented 
16,  888 

Statute  of  frauds,  16,  895 

Statute  of  limitations,  i  6,  890 

Suretyship,  1 6 ,  894, 

Undisclosed  agency,  16,  885 

Where  promisee  holds  money  or  other 
property,  i  6 ,  890 

Whether  third  person    may    maintain 
an  action,  i  6,  884 
Delegation,    see   infra.    By    Substitu- 
tion OF  New  Debtor. 
Double  novation,  16,  878 
Estoppel,  16,  90s 

Executors  and  administrators,  7,  366 
Extinguishing  obligation  of  debtor,  5,203 
Extinguishment  of  prior  obligation,  16, 

864 
"  For  wiiom  it  may  concern,"  16,  896 
In  general,  i  6,  864 
Insolvency  of  debtor,  16,  870 
Insurance,  16,  897 

Annuity,  16,  898 

Assent  of  assured,  16,  897 

Assent  of  new  company,  16,  897 

Assent  of  old  company,  16,  897 

Reserving   right    to    assign    business, 
16,  897 
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Special  act  of  parliament,  16,  899 
Whether  assignment  of  business  binds 

assured,  ifi,  897 
Whether  there  is  a  novation,  question 
of  fact,  16,  897 
Manner  in    which  novation  is  made,  16, 

862 
Municipalities,  16,877 
Parties,  i  6,  864 
Partnership,  i  6 ,  900 
See  infra.  Assent. 
Deceased  Partner,  1 6 ,  908 

Creditor's    continued    dealing    with 

continuing  partner,  16,908 
In  general,  16,  go8 
Liability  of  widow,  16,  909 
Note  of  surviving  partner,  16,  908 
Proving   agreement    to   accept   new 
firm  as  sole  debtor,  i  6,  908 
Doctrine  in  general,  16,  900 
Liability  of  Incoming  Partner,  16,  909, 
911 
All  partners  necessary  to  agree 

16,911 
Assent  of  all  parties,  16,  gii 
Assent  of  creditor,  16,  911 
Assumption  of  debts,  i  6,  909 
Entry  on  books,  i  6,  911 
Fraud,  16,  911 
In  general,  i  6,  909 
Mere  promise  by  incoming  partner, 

16,911 
Presumption  against  assumption    of 

debts,  16,  909 
Proof  of  agreement,  i  6,  910 
Statute  of  frauds,  i  6,  912 
Liability  of  Retiring  Partner,  1 6 ,  900 
Acts  or  conduct  of  creditor,  16,  904 
Assent  question  for  jury,  16,  906 
Burden  of  proof,  i  6,  907 
Consideration    for    assent,    16,   902- 

904 
Creditor  assenting  to  new  arrange- 
ment, 16,  902 
Demand  from  new  firm,  i  6,  904 
Estopp'^1,  16,  905 
Examples  of  assent,  16,  904,  905 
Express  agreement,  16,  904 
Failure  of  creditor   to  demand  pay- 
ment of  retiring  partner,  16,  904 
Implied  agreement,  i  6,  904 
In  general,  16,  900 
Interest,  1 6 ,  905 

Limitation  of  this  doctrine,  16,  902 
Other   partners  agreeing  to  assume 

firm's  debts,  i  6,  900,  901 
Partial  pa3'ment  by  the  new  firm,  16, 

904 
Retiring  partner  taking  assets,   1 6 , 

902 
Slight  circumstances  to  show  assent, 

16,907 
Suit  by  creditor  who  has  not  assented, 

1 6 ,  901 
Verbal  agreement,  16,  904 
Where  creditors  have  assented,  1 6, 
900 
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NOVATION— CoHi'aT 
Partaership —  Cont'd 

New  partner  agreeing  to  assume  the 

debts  with  others,  l6.  goo 
New  partner  taken  in  the  firm,  i6,  900 
Note  of  Continuing  Faitner,  i  6,  912 

Acceptance  as  payment,  16,  913 

Acceptance  of  creditor,  16,  913 

Acceptance  of  note  of  each  partner, 
16,  915 

Assent  of  new  partner,  16,  915 

Burden  of  proof,  1 6,  916 

Consideration,  16,913 

Examples,  16,912 

Goods  purchased  but  not  paid  for, 
16,  916 

Implied  assent,  16,  913 

Individual  note  of  one  partner,  1 6 
912 

Intent  question  for  jury,  i  6,  914 

Liability  of  prior  firm,  i  6,  912 

New  partner  recognizing  note,   16, 
916 

Note  considered  higher  security,  16, 
912 

Note  for  debts  of  prior  firm,  16,  915 

Taking  note  of  one  partner,  16,  914 

When  note  considered  as  collateral, 
16,914 

Whether    retiring     partner    is    dis- 
charged, 16,  gi2 
Partner  retiring  from  firm,  16,  900 
Retiring  far  tner,  see  infra.  Payment 

BY  Note. 
When  question  arises,  16,  900 
Payment  by  Note,  1 6 ,  873 
Burden  of  proof,  i  6,  874 
Check,  16,  874 

Depriving  creditor  of  security,  1 6,  876 
Depriving  taker  from  some  substantial 

benefit,  16,  876 
General  rule,  1 6,  873 
Giving  receipt  in  full,  16,  876 
In  Indiana,  i  6,  875 
In  Maine,  16,  875 
In  Massachusetts,  16,  875 
In  Vermont,  i  6,  875 
Intent  of  parties,  16,  873 
Necessity  of  agreement,  16,  873 
Non-negotiable  note,  16,  874,  876 
Note  transferred,  16,  874 
Rebutting  presumption,  16,  875 
Renewal,  16,  876 
Return  of  old  note,  16,  876 
Void  note,  16,  874 
Whether  intent  is   question  of  law  or 

fact,  16,  873 
Whether  original   contract    is    extin- 
guished, 16,  872 
Payment  by  Note  of  Continuing  Partner, 

16,  912 
Acceptance  as  payment,  16,  913 
Acceptance  of  creditor,  16,  913 
Acceptance  of   note  of   each  partner, 

16,915 
Assent  of  new  partner,  16,  915 
Burden  of  proof,  16,  91:6 
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■Consideration,  16,913 
Examples,  16,  912 
Goods  purchased  but  not  paid  for,  16, 

916 
Implied  assent,  16,  913 
Individual  note  of  one  partner,  16,  912 
Intent  question  for  jury,  i  6,  914 
Liability  of  prior  firm,  16,  912 
New  partner  recognizing  note,  16,  916 
Note  considered   higher  security,  1 6 , 

912 
Note  for  debts  of  prior  firm,  16,  915 
Taking  note  of  one  partner,  i  6,  914 
When   note  considered   as   collateral, 

16,914 
Whether  retiring  partner  is  discharged, 
16,  912 
Payment  by  Note  of  Third  Person,  16,  880 
Antecedent  debt,  16,  8S0,  881 
Certified  checks,  16,  881 
Implied  agreement,  1 6,  880 
Indorsement,    16,881 
Mere  acceptance  of  note  alone,  16,  880 
Necessity    of     evidence    that     it    was 

taken  in  satisfaction,  16,  8S0 
Note    accepted  without    indorsement, 

I  6,  880 
Note  of  an  agent,  i  6,  881 
Presumption,  16,  880,881 
Whether  creditor  accepts  note  of  third 

person,  16,  880 
Whether     original     liability    is     dis- 
charged, 16,  880 
Performance,  16,869 

Effect  on  validity  of  original  contract, 

16,869 
Insolvency  of  debtor,  16,  S70 
Trustee  process,  16,  869 
Presumption,  16,  869 

Payment  by  note,  1  6,  875,  876 
Proof.  16,  869 
Question  of  Law  and  Fact,  1 6 ,  906 

New  firm   assuming  debts  of  partner- 
ship when  partner  retires,  16,  go6 
Payment  by  note,  16,  874 
Requisites,  16,  864    . 
Assent,  16,  S67 
Consent,  16,  S67 
Examples,  16,867-869 
Incoming  partner,  16,911 
Insurance    company     assigning     its 

business,  16,  897 
Parties  to  new  contract,  16,  867 
Parties  to  original  contract,   16,  867 
Partnership 

Assent,  question  for  jury,  16,    go6 

Consideration,  16,902 

Creditor  who  has  not  assented,  16, 

901 
Express  assent,  16,  904 
Necessity  of  assent,  16,  901,  902 
Slight  circumstances  to  show  as- 
sent, 16,  907 
Verbal  assent,  16,904 
Rescission,  16,867 
Substitution  of  one  contract   for  an- 
other, 16,  871 
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Consideration.  1 6,  865 
Examples,  1 6 ,  865,  866 
Extinguishment  of  original   obliga- 
tion, 16,  865 
Partnership,  16,  902 
Release  of  one  party  and  substitution 

of  another,  16,  866 
Substitution  of  one  contract  for  an- 
other, 16,  871 
Extinguishment    of   prior    obligation, 

I  6,  864 
In  general,  16,  864 
Parties,  1 6 ,  864 

Validity  of  prior  obligations,  16,  864 
Rescission,  1 6,  867 
Statute  of  Frauds 

Certified  check,  16,  883 
How  affected  by,  in  general,  16,  896 
Incoming  partner,  16,  912 
Promise  for  benefit   of  third   persons, 
16,89s 
Statute  of  Limitations 
Promise  for  Benefit  of  TUrd  Persons 
Property  held  for  benefit    of    third 
persons,  16,  890 
Substitution  of  Contract,  1 6 ,  870 
Consent,  16,  871 
Consideration,  16,  871 
Discharge     and      extinguishment     of 

original  contract,  16,870 
Examples,  16,  870-872 
Merger  of  prior  contract  in  substituted 

contract,  16,  870 
Necessity  of  agreement,  1 6,  871 
Parol  alteration  in  deed,  16,  872 
Simple  contract  substituted  for  sealed 

instrument,  16,  871 
Written  contract,  16,  871 
Surety  snip,  16,917 

Alteration   for    benefit   of   surety,    16, 

918 
Alteration  of  contract,  16,  917 
Altering  date  of  note,  16,  919 
Altering  rate  of  interest,  i  6,  918 
Altering    time  when   interest  is  pay- 
able, 16,  919 
Bonds,  16,  919 
Discharge  of  surety,  16,  917 
Immaterial  alteration,  16,  918 
Inserting   agreement  to   pay  interest, 

16,918 
Instrument  under  seal,  16,  919 
Lease,  16,  919 

Non  haec  in  foedera  veni,   16,  917 
OfBcial  bonds,  16,  920 
Ratification,  16,  919 
Slight  change,  16,  918 
Surrender,  16,  919 
What  will  discharge  surety,  1 6 ,  918 
Trustee  process,  16,869 
Valid] tj'  of  prior  obligations,  16,  864 
Vendor's  lien,  28,  179 
Wages  cases,  16,  877 
NOVELTY 
Evidence  of   the  state  of   the  art,    18, 

107 
Patent  law,  see  Patent  Law. 
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NOW,  16,920 

As  now  laid  out,  16,  921 
Now  and  in  future,  16,  921 
Now  are,  16,  920 
Now  due,  6,  39 
Now  in  force,  16,  921 
Now  last  past,  16,  921 
Now  or  heretofore,  16,  920 
Now  possess,    16,921 
Now  possessed  or  entitled,  16,  921 
Now  standing,   16,921 
NOXIOUS,  16,861 

Noxious  substance,  1 6 ,  861 
Noxious  Tiling,  i  6 ,  861 
Abortion,  i,  29 
N.  P.,  16,  922 
NUDUM  PACTUM 

As  creating  legal  right,  i ,  181 
NUISANCES,  16,922 

See  Board  of  Health;  Disorderly 

House;  Health. 
See  generally.  Injunction. 
Surface  ivaters,  see  Surface  Waters. 
Abatement,  1,6;  16,  97o,«979 

See  infra,    Intoxicating  Liquors; 

Municipal  Corporations. 
Action  on  the  case,  16,  979 
At  party's  peril,  i ,  9 
By  order  of  court,  16,  979 
Criminal  nuisance,  16,  970 
Dams,  4,  985 
Definition,  16,  989 
Extent,  1 ,  8 

Mitigation  of  damages,  16,  988 
Notice,  16,  990 

Of  ordinances,  17,  239 
Of  public  by  board  of  health,  2,  433 
Order  to  corporation    to  abate   a  nui- 
sance, 4,  272a 
Ordinances,  17,  239 
Private  Nuisances,  i  6,  989 
Excess  of  abatement,  16,  989 
Whether   injured   party   acts  at   his 

peril,  16,  989 
Whether  injured   party   may  abate, 
1 6 ,  9S9 
Public  Nuisances,  16,  990 

Killins^  dangerous  animals,  see  Ani- 
mals. 
Disturbing  public  peace,  16,  990 
Examples,  16,  990 
In  general,  i  6,  990 
Notice,  16,  990 
One    sustaining   special    injury,   1 6, 

990 
Wbo  May  Abate,  1 6 ,  991 

Apparent  conflict  of  authoritv,  16, 

991-994 
Illustrations,  16,991-994 
Individual  suffering  no  special  in- 
jury, 16,  991 
Individual  suffering  special  injurj-, 

16,  990 
Reconciliation   of  the  authorities, 

16,  994 
Right  of  the  individual,  16,  991 
True  rule,  16,  904 
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Without  riot,  i,  9 
Acquiescence  in  similar,  16,  937 
Actions,  16,  97 1 

See  infra,  Uamagks;  Limitation  of 
Actions. 

Actual  damages,  16,  975 

Circuitous  route,  16,  976 

Continuing  nuisances,  16,  988 

Damage  must  differ  in  kind  as  well  as 
in  degree  from  that  suffered  in  com- 
mon, 16,  976 

Delay  in  journey,  16,976 

Disorderly  house,  16,974 

Examples,  16,  971-978 

Exceptions,  16,  974 

Factories,  i  6 ,  974 

For  Damages 

Action  on  case,  1 6 ,  978 
Ancient  remedies,  16,  978 
Assize  of  nuisance,  16,  978 
Public  nuisances,  17,  517 
Trespass  on  case,  16,  978 

Form  of  Action,  1 6 ,  978 
Abatement,  1,6;   16,979 

Gas  works,  16,  974 

Gunpowder,  16,  974 

Illustrative  cases,  16,  976-978 

Noxious  trade,  16,  974 

Obstruction  in  navigable  waters,   16, 

973,  973 
Obstruction   of  highway',  16,  972,973 
Parties,  1 6 ,  979 
Parties  Defendant.  16,  979 

Person  primarily  liable,  16,  979 
Servant,  16,  979 

Several  contributing  to  create  nui- 
sance, 16,  980,  98r 
Several  persons,  16,  980 
Several    persons    using  a  private 

way,  16,  980 
Tenant,  16,  979 
Vendor  and  vendee,  16,  980 
Parties  Plaintiff,  16,  979 
Action  at  law,  i  6,  979 
Suit  in  equity,  1 6 ,  979 
Pleading,  see  infra,  Pleading. 
Pollution  of  rivers,  1 6,  974 
Right  of  action,  16,  971  ~ 
Slaughter-house,  16,974 
Stenches,  16,  974 
Suffering  from  proximity  of  a  nuisance, 

16,  976 
When   private  action  is   maintainable, 
16,  971 
Adulteration  of  provisions  as  nuisances, 

1,  207 
Agent's  liability,  16,  937 
Authority   for    municipal    corporations, 

16,  937 
Barns,  16,  954 
Benefits  Derived  by  Public,   16,  931,  937 

Vapors,  I  6,  951 
Billiard  room,  16,  93S 
Bill  of  particulars,  16,  963 
Blacksmitb  Shop,  1 6 ,  928 

Noise,  16,  945,946 
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Smoke,  i  6,  949 

Whether  a  nuisance  per  se,  16,  938 
Blasting,  16,  957 
Bone  boiling,  i  6,  953 
Bowling  alleys,  16,  938,  945 
Brick  Kilns,  16,  929,  950 

Examples,  i  6,  950 

In  general,  16,  949 

Injury  to  trees,  plants,  etc.,  16,  950 

Qiiestions  of  law  and  fact,  16,  950 

Whether  a  nuisance  per  se,  16,  950 
Bridges 

New  toll  bridge  impairing  franchise  of 
old  as,  2 ,  563 

Over  navigable  streams,  ^,  550 
Building  Contracts,  29,946 

Blockading  street,  29,946 

Collateral  nuisances,  29,947 

Examples,  29,647 

In  general,  29,  946 

Snow  and  ice,  29,  647 
Burden  of  Proof 

Prescriptive  right,  16,  999 
Care,  16,  931,  937 
Cemeteries,  3,  55;  16,  927 

Mere  proximity,  3,  55 

Whether  nuisance  per  se,  16,  938 
Cesspools,  16,955 
Collecting  crowds,  16,  958 
Collections   of  stagnant   waters,  1 6,  954 
Coming  to  a  nuisance,  16,  934 
Common  Scold 

Indictment,  16,  966 

Women,  16,  957 
Corporations,  4,  214,  267,  272,  6S3 

Acts   authorized  by  its  charter  which 
would  otherwise  be  nuisances,  4,  271 

Liability  of,  for  lessee's  nuisance,    4, 
272a 
Correction  of  as  to  conviction,  7,  37 
Criminal  Proceedings,  16,  942,  961,  970 

See  infra.  Indictment. 

Abatement,  16,970 

Contagious  disease,  16,  961 

Corporation   for    obstructing   naviga- 
tion, 4,  268 

Corporations,  4,  267,  683 

Evidence,  16,  970 

Examples  of  indictable  nuisances,  i  6, 
961 

Punishment,  16,970 

Purprestures,  16,  941 

What  Not  a  Defense,  1 6,  936 

Acquiescence   in   similar   nuisances, 

16,937 

Agent's  liability,  16,937 

Authority  from  municipal  corpora- 
tions, 16,  937 

Benefits  derived  by  public,  16,  931, 

937 
Care,  16,  931,937 
Lease  of  premises,  16,  937 
Master  and  servant,  i  6 ,  937 
Pecuniarily  unable  to  abate,  16,  936 
Principal's  liability  for  agent,  i  6,  937 
What  nuisances  indictable,  16,  961 
Where  maintainable,  i  6,  961 
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Dajnages,  1 6 ,  984 

Acts   wrongful   only  when'causing,  5, 

16 
Averment  of  special,  1 6 ,  982 
Exemplary,  16,  987 
Measure  of,  5,  38;  16,  984 

See  infra.  Measure  of  Damages. 

Actual  damages  sustained,    16,    984 

Crops,  16,  985 

Depreciation  in  rental  value,  16,985 

Examples,  16,  984-987 

Health    and   personal   comfort,    16, 

986 
Injuries  permanently  affecting  realty, 

16,  984 
Injuries     resulting     subsequent     to 
commencement  of   action,  16,986 
Injury  to  realty,  16,  985 
Necessary  and  natural  consequences 

of  nuisance,  16,  986 
Nuisance  of  a  permanent  character, 

1 6 , 986 
Rents  and  profits,  16,  985 
Trouble   and  expense  in  prosecuting 
action,  16,  986 
Mitigation  of,  16,  988 
Nominal,  16,  987 

Trespass  resulting  in  continuing   nui- 
sances, 5,  17 
What  may  be  recovered  under  a  gen- 
eral allegation,  16,  986 
Dams 

Abatement,  4,  985 

When    party    injured    may  abate,    4, 
986 
Definition,  16,  922 
Disorderly  House,  15,  1181 
See  Disorderly  House. 
Private  action  ,16,  974 
Distinguished    from   trespasses,   16,    943 
Dust,  16,  950 

Eavesdropping,  6,  154  ~ 

Elements,  16,  922 
Evidence,  16,  983 
Examples,  16,  924,  926 
Excessive  heat,  i  6 ,  955 
Exemplary  damages,  16,  987 
Existing  before  person  complaining  came 

into  the  neighborhood,  16,  834 
Explosive   and   inflammable   substances, 

Factories,  16,  927,  929,  953 

Smoke,  i  6,  948,  949 
Fat  boiling,  16,  953 
Fires,  i  6 ,  956 
Gas  Companies,  8,  1280;  16,  953,  974 

Corruption  of  rivers,  8,  1282 

Corruption  of  wells,  8,  1281 

Low  chimney,  8,  1282 

Responsibility  in  damages,  8 ,  1282 

Smoke,  8,  1282 

When  a  nuisance,  8,  1280 

Whether  private  action  will  lie,  16,974 
General  principles,  16,922 
Glue  works,  16,  953 
Gunpowder,  7,  523  I   ^  6,  928,  955 

Private  action,  i  5,  974 
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Health. 
See  Board  of  Health  ;  Health. 
Offensive  trades,  9,  322 
Heat,   I  6,  955 
Highways,  9,  413 
Abatement,  9,  413 
Encroachment  upon,  1 ,  297 
Hospital,  9,  774 
Impairment  of  Ohllgatlon  of  Contracts,  8, 

623 
Indictment,  1,7;  16,  967 

See  infra,   Criminal  Proceedings. 
Conclusion,  16,  969 

Against  the  form  of  the  statute,  16, 
969 

Common-law  nuisances,  16,  969 

Necessity    of   common-law    conclu- 
sion, 16,  969 

Statutory  nuisances,  16,  969 
Continuando,  16,  968 
Description,  1 6 ,  962 

Bill  of  particulars,  1  6,  963 

Blasphem3',  16,966 

Certainty  required,  16,  962 

Common  scold,  1 6 ,  966 

Contagious  disease;  16,  965 

Dangerous  substances,  16,  966 

Disorderly  house,  16,  965 

Examples,  16,962-967 

Indecent  exposure,  i  5,  966 

Intent,  i  6,  963 

Nuisances  on  highways,  16,  963 

Offensive  trade,  16,964 

Profanity,  16,  966 

Surplusage,  16,963 
Duplicity,  16,  967 
Location,  16,  967 
Time,  i  6,  967 
Venue,  i  6,  967 
Injunction,  10,  826,  965 

Annoyance  of  neighbors,  10,  834 

Blacksmith  shop,  i  o,  S31 

Blowing  sand,  10,829 

Brick,  10,  829 

Brick  burning,  10,834 

Bridge  across  navigable  river,  i  o,  842 

16,  269 
Chinese  laundry,  10,  828 
Cinders,  10,  833 

Clear  legal  right  for  injury,  i  o,  S32 
Coal  yards,  i  o,  831 
Continuous  Nuisance,  to,  832 

Prevented,  10,  832 
Crowds,  10,  82S 
Definition  of  nuisance,  10,  826 
Domestic  broils,  10,  835 
Dwelling,  I  o,  833 
Erection  of  building  which  mny  Ixcome 

a  nuisance,  i  o,  832 
Erection  of  mill  dam,  10,  843 
Factor^',  10,  828 
Fouling  streams,  10,  844 
General  principles  governing,  16,  959 
General  rule  as  to  granting,  i  o,  826 
Ground  of  interfere;ice,  i  o ,  827 
Gunpowder  making,  i  o,  834 
House  of  ill-fame,  10,  S34 
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Injunction —  Cont'd 

Injury  constantly  recurring  grievance, 

lo,  826 
Injury  not  susceptible  of  adequate  com- 
pensation, 10,  826 
Instances  of  nuisances,  10,  827 
Intrusion  on  the  freehold  of  another, 

10,839 
Jurisdiction,  10,  S27 
Laches,  16,  960 
Lawful  Business,  10,  S29 

Becoming  a  nuisance   by   reason  of 
■  noise,  smoke,  cinders,  etc.,  10,  833 
Nuisance  per  se,  10,  830 
Manufacture  of  brick,  10,  S29 
Manufacturing  gas,  10,  833 
Noise,  10,  828,  833 
Noxious  gases,  10,  833 
Nuisance  at  Law,  10,  831  • 

Benefit  to  public  exceeding  injury  to 
individual,  10,  831 
'         Concurrent  jurisdiction,  10,851 

Necessity  that  wrong  be  a  nuisance 

at  law,  10,  831 
Right   violated   where    there   is   no 

remedy  at  law,  10,  831 
Where  either   party   may   suffer   by 
granting  or  withholding,   10,  831 
Nuisance  Per  Se,  10,  830 

As  to   what   constitutes    a   nuisance 

per  se,  10,  830 
Lawful  business  which  is  a  nuisance 

per  se,  10,  830 
Where  injury  is  not  a  nuisance  per 
se,  lo,  830 
Powder  kept  in   large  quantities,    10, 

831 

Projecting  buildings,  10,  839 

Public  Nuisance,  10,  966 
Slaughter-house,  10,967 
Special  damage  to   be   alleged,    10, 
966 

Purpresture,  10,  839 

Application  of  private  parties,  i  o,  841 
Definition,  10,  841 
Information  of  the   attorney  in  gen- 
eral, 10,  841 
Jurisdiction  of  equity,  10,  841 
Navigable  river,  10,  842 
Obstruction  of  highway,  10,  842 
Special    damage   to   Individual,    10, 
842 

Reasonable  fear  of  danger  from  neigh- 
boring buildings,  10,  831 

Ringing  bells,  10,  834 

Smoke,  10,  833,  834 

Soap  factory,  10,  839 

Surface  waters,  10,  843 

Temporary   or    continuous    nuisance, 
I  o ,  832 

Threatened  Nuisance,  10,  835 
Allegations  in  bill,  10,  836 
Constantly  recurring  grievance,  10, 

83s 
Contingent  injury,   10,836 
When  equity  will  enjoin,  10,  835 
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Wanton  annoyance  of  neighbors,  10, 

835' 
When  injunction  granted,  10,826 
Where  bridge  is  authorized,  10,  843 
Where  bridge  is  not  authorized,    10, 

842,  843 
Where  building  itself  is  not  a  nuisance, 

10,  832 

In  relation  to  particular  subjects,  16,943 
Intent,  16,  930 

Indictment,  16,  963 
Intoxicating  LioLuors,  1 1 ,  591,  598,  748 

Abatement,  11,  749 

Adjoining  rooms,    1 1 ,  748 

Appendage,  n,  749 

Constitutionality  of  statutes,    1 1 ,  749 

Good  faith,  1 1 ,  748 

House  not  kept  in  a  disorderly  manner, 

11,  748 

Injunction  as  to  the  future,  1 1 ,  750 
Keeping  open  on  Sunday,  1 1,  691 
Mere  keeping,  1 1 ,  748 
Ordinances  of  town  declaring,   1 1,  629 
Police  court  jurisdiction,  1 1 ,  756 
Power  of  legislature  to  declare  liquor 

kept  for  sale  a  nuisance,  1 1,  591    , 
Power    to   authorize   abatement,    11, 

591 
Presumption  as  to,  11,  598 
Proceedings  to  restrain,  1 1,  749 
Right  of  trial  by  jury,  1 1 ,  598 
Selling  without  a  license,  1 1 ,  748 
Temporary  injunction,  11,  749 
What  constitutes,  1 1,  748 
Whether  selling  essential,  1 1,  748 

Laches,  16,  960 

Delay  without  acqiiiescence,  16,  g6i 
General  principle,  16,  960 
Silence,  i  6,  961 

Landlord  and  Tenant,  12,  695;  16,  980 
Continuance  of  nuisance,  i  2,  695 
Created  by  landlord,  12,  695 
Measure  of  damages,  i  2 ,  695 
Tenants  contributing  to  nuisance,  12, 

69s 

Tenant's  liability,  12,  719 
Lease  of  premises,  16,  937 
Legislative  authority,  16,  1000-1003 
Legislative  Control,  16,  1000 

Examples,  16,  1000,  1002 

In  general,  16,  1000 

Private  right  to  damages,  16,  1003 
Lewd    and  lascivious    cohabitation  and 

conduct,  I  3,  276 
Limitation  of  actions,   13,  715,  723;  16, 

988 
Livery  Stable,  16,  925,  928,  954 

Whether  a  nuisance  per  se,  16,  938 
Market,  14,  461 

Master  and  servant,  14,  832,  937 
Measure  of  Damages,  5,  38;  16,  984 

See  infra.  Damages. 

Benefits  arising  from  a  nuisance,  5,  38 

Benefits    to    plaintiff's    estate    from  a 
nuisance,  5,  38 

Nuisance  injuring  plaintiff's  business, 
5,38 
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Where  nuisance  causes  loss  of  tenant, 
5,38 

Where   nuisance   consists   in  injuring 
plaintiff's  business,  5,  38 
Merger,  i  5 .  347 

Public  nuisances,  i  5 ,  359 
Motive,  see  infra.  Intent. 
Municipal  Corporations,  15,  1178;  i  7,  254 

Abatement,  15,  11 83;  19,  922 

Appropriation   of  private   property, 

15,  1 184 
Civil  action,  15,  1184 
Criminal  proceedings,  15,  1183 
Destruction  of  buildings,  15,  1184 
Destruction  of  property,  15,  1183 
In  general,  15,  1178,  1179 
Legislative  authority,  15,  1183 
Nuisance  per  se,  15,  1182 
Obstruction  of  streets,  15,  1185 
Removal  of  drains,  15,  1184 

Arbitrarily  declaring  thing  to  be  a  nui- 
sance, 15,  1 1 79 

Arbitrary  action  of  municipality,    15, 
1179 

Billiard  rooms,  15,  1181 

Bowling  alley,  15,  iiSi 

Conclusiveness  of  decision  of  munici- 
pality, 15,  1 1 82 

Dead  animals,  15,  1181 

Disorderly  houses,  15,  1181 

Ejectment,  15,  1185 

Examples,  15,  1179,  1180 

Gaming  apparatus,  15,  1181 

Indictment  of  municipality,  15,  1198 

In  general,  15,  117S,  1179 

Injunction  to  municipality,  15,  1183 

Judicial  authority,  15,  1179 

Legalizing  nuisances,  15,  1185 

Liability  for  failure  to  abate,  15,  1146 

Liability  of  Municipality,  15,  1 186 
Compensation  of  owner,  15,  1186 
Destruction   of  property   not  a   nui- 
sance, 15,  1 186 
Maintaining  nuisance,  15,  1186 

Nuisance  per  se,  15,  1182 

Power  to  abate,  15,  1178 

Power  to  prevent,  15,  1178 

Slaughterhouse,  15,  1180 
Necessity  of  demand,  5 ,  528 
Noise,  9,  413;  16,944 

Blacksmith  shop,  16,  945,  946 

Bowling  alleys,  1 6,  945 

Church  bells,  i  6,  944 

Devices  by  railroad  to  prevent,  ig,  926 

Examples,  i  6,  944-946 

Factories,  16,  944,  945 

General  principles,  16,  944 

Location,  16,  944 

Malicious  noise,  16,  944 

Noise  on  public  streets,  16,  945 

Nois3'  trade,  1 6 ,  944 

Steam  whistle,  16,  945 
Nuisances  Per  Se,  16,  937 

American  rulings,  16,938 

Billiard  room,  16,  938 

Blacksmith  shop,  16,  938 

Bowling  alleys,  16,938 
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Brick  making,  16,  950 

Cemeteries,  16,  938 

Definition,  16,  937 

English  doctrine,  16,  938 

Examples,  16,  937-939 

Factories,  16,  938 

Slaughter-house,  16,938 

Trade  or  occupation  lawful  in  itself, 
16,  937 
Obstructing  Highways,  9 ,  412 

Action  for  damages,  9 ,  414 

Indictment,  16,  963,  978 

Indictment  of  railroad,   4,  683 

In  ignorance  of  the  fact  that  it  is,    4, 
687 

Necessary,  g,  413 

Not  in  traveled  path,  g,  413 

Piling  timber  upon  highway,  g,  412 

Private  actions,  17,  517 

What  constitutes,  9,  412 

When  private  action  will  lie,  1 6, 972, 973 
Obstructions 

Navigable  Waters,  1 6 ,  267 

Affording  passage  to   ships,    16,   268 
Bridge,  10,  842;  16,  269 
By  boats  and  vessels,  i  6,  268 
Deposits  of  sewage,  1 6 ,  268 
Elevators,  16,  268, 
Examples,  16,  267-270 
Fisheiies,  16,  269 
Floating  dock,  16,  268 
Gas  company  laying  pipes,    i  6     267 
Grounding  of  vessel,  16,  268 
Hidden  obstructions,  16,  267 
Prima  facie  nuisance,  16,  267 
Public  or  private   nuisance,    16,   268 
Rafts  and  logs,  16,  269 
Remedies,  i  6,  270 
Seines  or  nets,  16,  269 
Slight  obstructions,  16,  268 
Storehouses,  i6',  268 
Telegraph  cables,  16,  267 
Temporary  obstructions,   16,268 
Vessel  stretching  a  line  across  pas- 
sage, 16,  267 
What  are,  16,  267 
Officers  of  Private  Corporations 

Liability,  i  7,  171 
Ordinances,  i  7 ,  254 
Pecuniarilj'  unable  to  abate,   1 6 ,  936 
Pigsties  and  cattle  yards,  16,  954 
Pigsty,  16,  931  , 

Place 

Convenience  of,  16,  932 
Pleading,  16,  981 

Allegation  of  damages,  16,  9S2 

Defendant's  negligence,   16,982 

Defendant's  title,  16,  982 

Describing    nuisances   complained  of, 
16,  981 

Examples,  16,  982 

Omission  of  averment  of  special  dam- 
age, 16,  982 

Plea,  16,  983 

Special  injury,  i  6,  982 

Whether  the  word  nuisance  is  neces- 
sary, 16,  981 
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Police  power,  iS,  756 
Powder  magazine,  7,  523 
Preexistence  of,  16,  934 
Preexisting  circumstances,  16,  934 
Prescription,  16,  995 
Private  Nuisances,  1 6 ,  996 

Alteration  of  nuisance,  16,  1000 
As  against  grantee,  16,  1090 
Burden  of  proof,  i  6,  999 
Continuous  Injury,  i  6 ,  997 

Actual  exercise  of  right,  i  6,  999 
Burden  of  proof,  16,  999 
Claim  of  right,  1 6 ,  999 
Examples,  16,  998,  999 
General  rule,  i  6,  997 
Injury  to  plaintiff  in  interest,   1 6 

.998 
Proof   that  right  has  been   exer- 
cised, 16,  999 
Examples,  16,  996,  997 
Factories,  i'6,  997 
General  rule,  1 6 ,  996 
How  right  may  be  lost,  16,  1000 
Pollution  of  stream,  1 6 ,  997 
What  necessary  to  establish,  i  6,  996 
Public  Nuisances,  1 6 ,  995 

Effect  of  acquiescence  for  a  number 

of  years,  16,  996 
Public  nuisance  working  private  in- 
jury, 16,995 
Whether  right  to  maintain   can  be 
acquired  by,  16,  995 
Previous  existence,  1 6 ,  934 
Principal's  liability  for  agent,  16,  937 
Private,  1 6 ,  929 
Abatement,  1 6 ,  989 
Excess  of,  16,  989 
Whether    injured  party  acts  at  his 

peril,  I  6,  989 
Whether  injured   party  may  abate, 
16,989 
Definition,  16,  929 
Distinguished  from  public,  16,  926 
In  general,  1 6 ,  929 
Prescription,  1 6 ,  996 

Alteration  of  nuisance,  16,  1000 
As  against  grantee,  6,  1000 
Burden  of  proof,  16,  999  " 
Continuous  Injury,  1 6 ,  997 

Actual  exercise  of  right,  16,  999 
Burden  of  proof,  16,  999 
Claim  of  right,  16,999 
Examples,  1 6 ,  998,  999 
General  rule,  16,  997 
Injur}'  to  plaintiff  in  interest,  16, 

998 
Proof  that  right   has  been   exer- 
cised, 1 6 ,  999 
Examples,  1 6,  996,  997 
Factories,  16,  997 
General  rule,  16,  996 
How  right  may  be  lost,  1 6 ,  1000 
Pollution  of  streams,  16,  997 
What  necessary  to  establish,  16,  996 
Public   nuisance   as   private   nuisance, 
1 6 ,  930 
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Privies,  16,  955 

Profanitj'  indictable  as,  2,  424 

Public,  16,  926 

See  infra,   Purprestures. 
Abatement,  16,  989 

Killing     dangerous     animals,     see 

Animals. 
Disturbing  public  peace,  16,  990 
Examples,  i  6,  990 
In  general,  16,  990 
Notice,  1 6,  990 
One   sustaining  special   injury,   16, 

990 
Who  May  Abate  Public  Nuisances,  1 6, 
991 
Apparent  conflict  of  authority,  i  6, 

991-994 
Illustrations,  i  6,  991-994 
Individual  suffering  no  special  in- 
jury, 16,991 
Individual  suffering  special  injury, 

16,990 
Reconciliation  of  the  authorities, 

16,994 
Right  of  the  individual,  16,  991 
True  rule,  16,  994 
As  private  nuisance,  1 6 ,  930 
Blacksmith  shop,  16,928 
Cemetery,  16,  927 
Civil  actions  for  damages,  17,  517 
Convenience  of  place,  16,  932 
Definition,  1 6 ,  926 
Distinguished  from  private  nuisances,. 

1 6 ,  926 
Distinguished   from  purprestures,  16, 

940 
Examples,  16,926-929 
Factories  in  general,  i  6,  92S 
Gunpowder,  i  6,  928 
Ii^unction 

Parties,  i  o ,  798 
Injury   balanced  by   benefit,   16,  932, 

937.  9S1 
Injury  must  be  common,  16,  931 
Livery  stable,  16,928 
Number  of  persons  injured,  i  6,  931 
Place,  16,  932 
Prescription,  1 6 ,  995 

Effect  of  acquiescence  for  a  number 
of  years,  i  6,  996 

Public  nuisance  working  private  in- 
jury, 16,995 

Whether  right  to  maintain  may  be 
acquired  by,  16,  995 
Publicity,  16,  931 
Questions  of  law  and  fact,  i  6,  936 
Remote  from  inhabitants  when  built, 

I  6,  936 
Slaughter-houses,  16,  928 
Tallow  factory,  16,  927 
Telegraph  poles,  16,  927 
Whether  benefits  to  public  are  to  be 

considered,  16,  932,937,  951 
Whether  care  is  an  element,  i  6,931,937 
Whether  it  must  be  in  a  public  place, 

16,  927 
Punishments,  16,  968 
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Furprestures,  1 6,  939 
Definition,  16,  939 
Distinguished   from    public  nuisances, 

16,  940 
Examples,  i  6,  939,  942 
Indictment,  16,  941 
Information   of   attorney -general, 

940 
Information  of  intrusion,  1 6 ,  940 
Injunction,  I  6,  940 
Proceedings  in  equity,  16,  940 
Relator,  16,  941 
Remedies,  16,  940 
Removal   of  natural  obstruction,    16, 

942 
When  equity  will  not  interfere,  i  6,  941 
Whether  indictable,  16,  941,  942 
Question  as  to  whether  exist,  2,  432 
Questions  of  Law  and  Fact,  1 6,  936 
Brick  burning,  16,  950 
Smoke,  16,  948 
BallToads,  ig,  921 

Allowing  cars  to  remain  on  track,  i  g , 

921 
Authority   of    municipal    corporation, 

ig,  922 
Bridges,  ig,  921 
Damming  creek,  i  9,  921 
Effect  of  Legislative  Grant  as  ASectlnE 
Liability,  ig,  923 
Devices  to  lessen  smoke  and  noise, 

19,926 
Examples,  ig,  923-926 
Fire  by  railroad,  i  g,  926 
In  general,  i  g,  923 
Keeping    within     scope    of     power 

granted,  ig,  923 
Legislature    authorizing    a    private 

nuisance,  ig,  924 
Natural  and  necessary  results  of  con- 
struction and  operation,  19,  923 
Nuisance   not   absolutely   necessary 
to  the  operation  of  road,  ig,  925 
Reason  of  the  rule,  1 9 ,  924 
Strict      construction       of      powers 

granted,  ig,  925 
Unnecessary  and   unauthorized  nui- 
sances, I  9,  925 
Examples,  ig,  921,  922 
Generally,  19,  921 
•    Measure  of  damages,  1 9 ,  922 

Ordinary  railroad  in  streets  and  high- 
ways, 23,  1093 
What  are  not  nuisances,  i  g ,  922 
What  constitutes  a  nuisance,  19,  921 
Workshops  causing  noise  and  smoke, 
1 9 ,  921 
BaUroads  In  Streets,  i  g ,  922 
Continuing  nuisance,  ig,  922 
Examples,  19,922 
In  absence  of  statutory  authority,  ig, 

922 
Where   not  absolutely  necessary,    i  g , 

922 
Whether  per  se  nuisances,  i  g ,  922 
Remote    from    habitations    and    public 
roads  when  built,  16,  936 
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Slaughter-Houaes,  16,  928,  952,  974 

See  SlaughTer-Houses. 

Whether  nuisance  per  se,  16,  938 

Whether  private  action  will  lie,  1 6 ,  974 
Smoke,  16,  844,  946 

See  infra.  Vapors. 

Brick  Burning,  i  6 ,  946 
Examples,  16,  950 
In  general,  16,  949 
Injury  to  trees,  plants,  etc.,   16,  950 
Questions  of  law  and  fact,  16,  950 
Whether  a  nuisance  per  se,   16,  950 

Constitutionality  of  smoke  ordinances, 
22,  802 

Devices  to  prevent,  i  g,  926 

Discoloration  of  building,  1 6 ,  948 

Exam  pies,  16,  946-950 

In  general,  1 6 ,  946 

Mills,  etc.,  I  6,  948,  949 

Pollution  of  air,  1 6 ,  946 

Questions  of  law  and  fact,  i  6,  948 

Smoke  alone,  i  6 ,  949 

Unreasonable  use,  16,  947 

When    law  will  intervene,  16,  947,  948 
Soap  boiling,  1 6 ,  953 
Spring  guns,  16,  957 
Stagnant  water,  6,  15 
Steam  whistle,  i  6,  945 
Stenches,  1 6 ,  944,  952 

Barns,  16,  954 

Bone  boiling,  i  6,  953 

Cesspools,  1 6 ,  955 

Collections  of  stagnant  water,  i6,  954 

Fat  boiling,  16,  953 

Gas  works,  16,  953 

Glue  works,  16,  953 

In  general,  16,  952 

Livery  stable,  1 6 ,  954 

Miscellaneous    offensive    occupations, 
16,  952 

Pigsties  and  cattle  yards,  16,  954 

Private  action,  16,  974 

Privies,  16,  955 

Sensibly  offensive,  16,  952 

Slaughter-houses,  16,  952 

Soap  boiling,  16,  953 

Tallow  factories,  16,  953 

Tanneries,  16,  953 

Unwholesome,  16,952 

Various  examples,  16,  954 
Street  Bailways 

Unauthorized  use  of  streets,  23,  958 
Streets  and  Sidewalks 

Abatement  by  abutter,  z  4,  38 

Obstructions,  see  Streets  and  Side- 
walks. 

Obstructions  in  street,  15,1 185 
Tallow  Chandlers 

The  business  as  a  nuisance,  2,  721 
Tallow  factory,  16,  927,  953 
Tan -house,  16,  930 
Tanneries,  16,  953 
Telegraphs  and  telephones,  16,  927;  25, 

774 
Theaters,  25,  1041 
Examples,  2  5 ,  1041 
In  general,  2  5 ,  1041 
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Trade  or  Occupation  Lawful  in  Itself 

Whether  a  nuisance  per  se,  i6,  937 
Traps,  16,957 
Trees 

Overhanging  branches,  26,  559 
Trespass  on  Ihe,  case,  2  6,  705 
Turnpikes,  27,  326  ' 

Vapors,  16,  950 

See  infra.  Smoke  ;  Stenches. 

General  rule,  16,  950 

Injury  must  be  substantial,  16,  951 

Usefulness  of  the  trade  or  manufacture, 

16,951 
Various  examples,  16,  954 
Vendor  and  purchaser,  16,  980 
Venue,  1 6,  981 

Where  abatement  is  sought,  i  6,  gSi 
Where  damages  only  are  sought,  16, 
981 
Wharves,  29,  67 

Obstruction,  2  9,  80 
What  nuisances  may  be  abated,  i ,  7 
Who  may  abate,  i,  6 
NUL  DISSEISIN,  16,  1004 
NULL,  16,  1004 
NULLA  BONA,  16,  1004 
NULLITY,  16,  1004 

NULLITY  OF  MARRIAGE,  5,  831;  14, 
'532 

See  Divorce. 

AflBnity  and  consanguinity,  14,  496 
Alimony  in,  14,  537 
Causes,  see  infra.  Suits  to  Declare 
Marriage    Void    Where    No   De- 
cree Is  Necessary. 
Decree,  5,  839 

Fornullity  under  prayer  for  divorce,  5, 
776 
Decree  of  Nullity,  5,  748 

Distinguished  from  decree  of  divorce, 

5,747 

Distinguished  from  divorce,  14,  532 

iMvorce,  14,  4S9 
Duress,  6,  81 
Husband  and  wife  as  witnesses,  5,  830 

Impotence,  15,  21S 

In  general,  13,  533 

Jactitation  of  marriage,  14,  532 

Kinds  of  nullity  suits,  1 4 ,  533 

Necessity  of  decree,  1 4 ,  503 

Probate   and   letters   of   administration, 
19,  192 

Suits  to  Declare  Marriage  Void  Wbere  No 
i>ecree  Is  NecesBaxy,  1 4 ,  533 
Alleging  one's  own  duress,  14,  534 
Alleging  one's  own  fraud,  14,  534 
Application  of  lunatic,  14,  534 
Declarator^'  nature  of  the  decree,  i  4, 

S3S 
Dissent  avoiding  marriage,   1 4 ,  533 
Duress,  14,  534 
Error,  13,  534 
Fraud,   1 3 ,  534 
Guardian  or  committee  of  lunatic,  14, 

534 
Insanity,  i3i  534 


Jurisdiction  of  courts,  14,  533 
Marriage  void  for  want  of    capacity, 

M,  533 
Marriage   void  per   se    ab   initio,    14, 

533 
Nonage,  14,  534 
Voidable  marriages,  14,  533 
Want  of  consent,  14,  534 
What  courts  may  pass  the  decree,  14, 

534 
Whether  decree  is  binding  upon  third 
parties.  13,  535 
NULLUM  TEMPUS   OCCURRIT    REGI, 

16,  1005 
NUMBER 

Number  and  denomination,  16,  1005 
Number  of  days,  16,  1005 
NUMERALS 

Indictment,  10,  550,  585 
Judgment,  12,  75 
NUNC  PRO  TUNC,  see  Judgments. 
City  Council 

Ayes  and  nays,  1 5 ,  1037 
Entries 
Judgments,  12,  80 
Civil  cases,  i  2,  80 
.  Condition,  i  2,  82 

Criminal  cases,  i  2,  80 

Death  before  judgment  is  entered,  1 2 , 

80 
Death  while  motion   of  judgment  is 

pending,  12,  80 
Jurisdiction  of  court  has  been  with- 
drawn, I  2,  82 
Memorandum  to  show  that  judgment 

has  been  entered,  12,  81 
Neglect  or  mistake  of  applicant  for 

judgment,  12,  81 
Notice  of  application,  1 2 ,  82 
Parol  evidence,  12,  82 
Power  of  court,  i  2,  80 
When  judgment  nunc  pro  tunc  should 

be  entered,  i  2,  80 
Where  clerk  failed  to  enter,  1 2,  81 
Where  statute  has  been  repealed,  1 2, 
82 
NUNCUPATIVE  WILLS,  16,  1006 

See  generally.  Wills. 
At  Common  Law,  1 6 ,  1006 

Abuse  of,  16,  1 008 

Construction,  16,  1007 

Definition,  16,  1006 

Definition  of  nuncupative,  16,  1006 

Favorably  expounded,  16,  looy 

Formalities,  16,  1008 

How  made,  16,  1008 

In  extremis,  1 6 ,  1006 

Origin,  16,  1006 

Personal  property,  16,  1007 

Probated,  16,  1008 

Real  property',  16,  1007 

Rules  of  construction,  16,  1007 

Scope,  16,  1007 

Strict  construction,  16,  1007 

When  made,  16,  1006 
Code    of   statute    provisions  in    several 

states,  I  6,  1009 
68  Vol.  II. 


Oath, 


INDEX-DIGEST. 


Oath, 


Formalities 

At  common  law,  i6,  1008 

Intent  must  be  plain,  16,  1013 

Of  statutes  closely  followed,  16,  1013 

Substantial  compliance,  16,  1013 

Testator  bidding  witnesses  notice  that 
such  is  his  last  will,  16,  1013,  1016 

Unprivileged  testators,  16,  1013 

Whether  particular  form  is  necessary, 
16,  1013 
How  Made,  16,  1008 

Animus  testandi,  16,  1015 

At  common  law,  16,  1008 

Incomplete  written  will,  16,  1015 

In  reply  to  interrogatories,  1 6 ,  1014 

Memorandum  of  instructions,  16,  1015 

Presumption  as  to  animus  testandi,  1 6 , 
1015 

Presumption  of  law  against  incomplete 
testamentary  papers,  16,  1015 

Signed  writing,  16,  1015 

Spoken  words  or  signs,  16,  1014 

Will  reduced  to  writing,  16,  1016 
In  Extremis,  16,  1013 

At  common  law,  16,  1006 

Last  sickness,  12,907 

Recovery,  16,   1014 

Time    intervening    before    death,    16, 
1014 

When  made  in  extremis,  16,  1013,  1014 
Privileged  Testators,  1 6 ,  1009 

Soldiers  and  sailors,  16,  loii 

Statute  of  frauds,  16,  loio 

Statute  of  wills,  16,  loio 

Statutory  provisions,  16,  loio 

Those  leaving  petty  estates,  16,  1009 

What   property   passes   by    oral  wills 
I  6,  loii 
Probate,  16,  1017;  19,  184 
Reduction  to  Writing,  16,  1016 

Omission,  16,  1017 

Substance,  16,  1017 

Time  within  which  reduced  to  writing, 
I  6,  1016 
Repeal  of  written  will,  1 6 ,  1017 
Revocation  of  written  will  by,  16,  1017 
Soldiers  and  Sailors,  16,  loii 

Actual  service,  16,  1012 

Barracks,  16,  1012 

Character  of  service,  16,  1012 

Formalities,  16,   loii 

Furloughs,  16,  1012 

Last  sickness,  16,  ion 

Marines,  i  6,  1012 

Militia,  16,  1012 

Number  of  witnesses,  16,  ion 

Seaman  en  route  to  his  ship,  16,  1012 

Seamen  not  at  sea,   16,  1012 

Ship  in  harbor,  16,  1012 

Soldier  in  camp,  16,  ion 

Who   embraced    in   term    soldier,  16, 
ion 

Who  is  included  in  statute,  16,  ion 

Witnesses,  16,  ion 
Statute  of  frauds,  16,  1009,  lOio 
Statute  of  wills,  1 6 ,  1009 
Strictness  of  proof,  16,  1008,  1017 


69 


Under  Statutes,  see  infra.  Formalities; 
How   Made;  In  Extremis;    Privi- 
leged   Testators  ;    Reduction  to 
Writing  ;     Repeal     of     Written 
Will  ;      Strictness     op     Proof  ; 
Where  Made  ;   Witnesses. 
Code  of  statute  provisions,  16,  1009 
Statute  of  frauds,  16,  1008 
Statute  of  vvills,  16,  1009 

Where  Made,  16,  1014 

At  common  law,  16,  1014 
Soldiers  and  sailors,  16,  1014 

Witnesses,  16,  1016 
Agreement,  16,  1016 
CompetenC3'  of,  16,  1016 
Examples,  16,  1016 
Number  of,  16,  1015 
Testator  bidding  witnesses  notice  that 
such  is  his  last  will,  16,  1013,  1016 

OATH,  16,  1017 

See  Affidavit;  Blasphemy;  Jury 
AND  Jury  Trial,  as  to  stvearing  of 
juror;  Perjury  ;  Profanity. 

Administering  to  witnesses  in  arbitration 
proceedings,  i ,  678 

Affirmation,   16,  1023 

Assertory  oaths,  16,  1020 

Before  justice  of  the  peace,  i  2,  507 

B3'  whom  administered,  16,  1022 

Capacity  of  corporation  to  take,  4 ,  249 

Clerks  of  courts,  19,  s62c 

Competency  of  -witnesses,  see  Wit- 
nesses. 

Corporal  oath,  4,  183;  16,  1020 

Decisory,  i  6,  1020 

Definition,  16,  1018 

Depositions,  see  Depositions. 

Duly  sworn,  6,  55 

Ex  officio,  16,  1020 

"Faithfully,"  7,  661 

False  Swearing,  7,  793 

Allegations  in  indictment,  7,  793 
Corroboration  of  witnesses,  7 ,  794 
Definition  of  the  offense,  7,  793 
Indictment,  7,  793 
Instances,  7 ,  793 

Misdemeanor  at   common    law,  7,  793 
Registration  of  voters,  7 ,  793 
Surplusage  in  indictment,  7 ,  794 
To  defraud  the  United  States,  7,  793 
To  obtain  a  marriage  license,  7,  793 

Forcible  Entry  and  Detainer 
Juror's  oath,  8,  163 

Form  of,  7,  106;    16,  1019 

Grand  Juries,  9 ,  7 
Affirmation,  9,  8 
Correction  of  mistake,  g,  8 
Foreman  sworn  first,  9,  7 
Form    of   oath    must   be  substantially 

observed,  g,  7 
Form  to  be  administered  to  foreman, 

9,8 
Form  to  be  administered  to  jury,  9,  8 
Neces-sity  of,  9,  7 
Presumption,  9,  8 

History  and  general  nature,  16,  1018 
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OATH— Co«/'rf 

How  Administered,  i6,  1022 

Open  court,  16,  1022 
How  taken,  16,  1022 
In  litem,  16,  1020 
Interpretei-,  11,  524;   29,  766 
Judicial  test,  16,  1019 
Juror,  9,  663 

Juror,  see  Jury  and  Jury  Trial. 
Jurors  in  eminent  domain  cases,  6,  614 
Justice  of  the  peace,  i  2,  399 
Justice's  jury,  12,  464 
Mandamus  to  compel  administration,  6, 

385 
Mines  and  mining  claims,  15,  574 
Naturalization,  16,229 
Necessity  of 

Witnesses,  7,  106 
Notary  Public,  16,  769 

United  States  courts,  16,  766 
Oath  of  calumny,  16,  1020 
Official  Oath 

Mandatory    or    directory     provisions, 

2  3 ,  463 

Sufficiency,  5 ,  369 
Patent  Law,  18,  26 

Broadening  application    without    new 
oath,  I  8,  26 

By  what  officer  administered,  18,  26 

By  whom  taken,  18,  27 

Conclusiveness  of    recitals   in   patent 
18,  26 

Contents,  18,  26 
Persons  of  diffi;rent  religions,  16,  1023 
Poor  debtor,  18,829 
Postmaster,  18,847 

Presumption' as  to  correctness,  16,  1023 
Promissory,  16,  1019 
Public  Officers,  16,  1023;  ig,  443 

Constitutionality,  19,443 

Effect  01  irregular  oath,  19,  444 

Evidence  of  oath,  19,  444 

Form,  1 9 ,  444 

Form  of  oath,  i  9,  443 

In  general,  19,  443 

Religious  test,  19,  443 

Substantial  compliance  with  form,  19, 

434 
Whether  indispensable,  19,  443 
Whether  necessary  to  constitute  a  pub- 
lic officer,  I  9,  3S9 
Whether  oath  constitutes  part  of  office, 

I  9,  443 
Whether    provisions    relating    to,  are 

directory  or  mandatory,  19,  444 
Writing,  19,444 
Purgatory,  16,  1020 
Receivers 

Failure   to  take   as   defense  to  action, 

20,  240 
Record,  20,  480 
Referee,  16,  1022;  20;  584,  691 
Special  judge,  i  2,  29 
Subpoena  duces  tecum,  24,  179 
Supplementary,  16,  1020 
Swearing  to  bill  for  divorce,  5,  774 
Tax  collectors,  25,  290 


Test  Oath,  7,526;  16,  1020 

See  Ex  Post  Facto  Laws. 
When  used,  16,  1021 
Witnesses,  29,  764 

Affirmation,  2  9 ,  764 

Form  of  oath,  29,  765 

In  general,  29,  764 

Interpreter,  29,  766 
OATS 

Grain,  8,  1411 
OBITER  DICTUM,  5,  661 ;  i  7,  i 
OBJECT,  17,  i;  23,  229 

Distinguished  from  subject,  6,  735 
Merits  (Affidavit  of),  15,  374 

Demurrer,  i  5j  375 
,     Examples  of  cases  in  which  they  are 
allowed,  15,  374,  375 
Judgment  by  default,  1 5 ,  374 
Plea  in  abatement,  i  5,  375 
Suits  brought  upon  contract,  15,  375 
To   allow  defendant  to   come   in  and 

plead,  15,  374 
To  change  venire,  1 5 ,  374 
To  extend  time  of  answer,  15,  374 
To    obtain    commission    to    take  testi- 
mony, 1 5 ,  374 
To  set  aside  all  inquests,  i  5,  374 
Where  plea  to  the  merits  is  not  filed, 

15,375 

Object  of  the  action,  17,1 

Object  or  refuse,  17,2 

Synonymous  with  subject,  17,  i 
OBJECTION,  17,2 

See  BiLi.  OF  Exceptions. 
OBLIGATION,  3,825;  17,2 

See  generally.  Bonds;  Debt. 

See  Liable. 

Contract,  see  Constitutional  Law. 

Definition,  2,  455 

Distinguished  from  testamentary  paper, 

17,  3 

Due  bill,   17,4 

Equivalent  to  liability,  17,3 

In  statute,  17,3 

Moral  obligation,  15,  716 

Obligation   of  contracts,  see  Constitu- 
tional Law. 

Pecuniary  obligation,  18,  256 

Perfect  obligation,  18,  299 

OBLIGATORY 

Writing  obligatory,   17,4 
OBLIGE,  17,  S 
OBLIGEE,  17,  S 

See  Bonds. 
OBLIGOR,  17,  .s 

See  Bonds. 
OBLITERATION,  17,5 

See    Alteration    of    Instruments  ; 

Wills. 
Obliteration  of  marks,  2 ,  240 
OBSCENITY,  17,5 

See   Disorderly    House  ;    Exposure 
OF  Person  ;  Lewd  and  Lascivious 
Cohabitation. 
At  common  law,  15,6 
Definition,  17,5 
Essentials  to  the  offense,  17,6 
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Obstructing  Justice, 


Indictment,  17,10 

Accuracy,  17,  10 

Description  of  book  by  title  only,i  7,  lo 

Examples,  17,  10,  11 

General  requisites,  17,  10 

Joinder  of  persons,  10,  599// 

Mailing  obscene  matter,  17,  10,  11 

Scienter,  17,11 

Setting  forth  the  language,  i  7,  10 

Variance,  17,11 
Kinds,  17,6 
Libel  and  Slander 

Pleading,  13,  457 
Motive  of  the  party,  17,6 
"  Obscene,"  1 3 ,  273 
Obscene  matter  intlie  Mails,  17,7 

Abusive  language,  17,8 

Advertisements,  17,9 

Constitutionality  of  the  act,  17,  8 

Examples,  i  7,  8,  9 

Extracts  from  surgical  vsforks,  17,  8 

Imputing  illicit  intercourse  to  a  person, 

I7>  9 

Meaning  of  the  statutory  words,  17,8 

Motive,  17,9 

"  Obscene,  lewd,   lascivious,  and  inde- 
cent," 17,8 

Private  communications,  17,  8 

Profanity,  17,8 

Provisions   of    United    States  statute, 

17,  7 
Punisliment,  17,8 
Test  of  obscenity,  17,8 
Obscene  Matter  Not  Importable,  17,9 
Evidence,  17,  12 

Forfeiture  of  articles  not  obscene,  17,9 
Indictment,  17,11 
Statutory  provisions,  17,  9 
What  pictures  come  within  the  statute, 

i7>9 
Pictorial  productions,  17,6 
Police  Power 

Obscene  books  and  pictures,  18,  851 
Printed  language,  17,  6 
Publication,  i  9 ,  567 
Publicity,  17,6 

Questions  of  law  and  fact,  17,  7 
Spoken  language,  1 7 1  6 
Statutes,  17,  6 
Variance,  17,11 
Written  language,  17,6 
OBSOLETE,  17,  12 

OBSOLETE  STATUTES,  17,  12;  23,475 
OBSTRUCTING    HIGHWAYS,    see 
Streets. 
Nuisances,  g,  412 

Action  for  damages,  9 ,  414 

Indictment,  16,  963,  978 

Indictment  of  railroad,  4,  683 

In  ignorance  of  the  fact  that  it  is,  4,  687 

Necessary,  9,  413 

Noise,  9,  413 

Not  in  traveled  path,  9,  413 

Piling  timber  upon  highway,  g,  412 

Private  actions,  17,  517 

What  constitutes,  9,  412 

When  private  action  will  lie,  1 6 ,  972, 973 
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OBSTRUCTING  JUSTICE,  17,  13 

See    generally.     Arrest;    Contempt 

OP   Court;    Suppression     of    Evi- 
dence. 
Conspiracy  to  obstruct  justice,  4,  600 
Effect  of  Resistance,  1 7 ,  20 

Death  resulting  from,  17,  20 

Examples,  17,  21 

In  general,  1 7 ,  20 
Evidence,  1 7 ,  24 

Descriptive  averment,  17,  24 

Examples,  17,  25 

Parol  evidence,  17,  24 

Presumption  that    officer    discharged 
his  duty,  1 7 ,  24 

Previous  escape,  1 7 ,  24  , 

Process  in  warrant,  i  7 ,  24 

Return,  i  7,  24 
Indictment,  17,21 

Court  of  limited  jurisdiction,  17,  22 

Distinction  between    assault    and   re- 
sistance, I  7,  21 

Examples,  i  7,  23 

Form,  I  7,  21 

Habeas  corpus,  1 7 ,  22 

Knowledge  of  official  character,  i  7 ,  23 

Legality'  of  process,  17,  21 

Method  of  obstruction,  17,  23 

Official  character  of  persons,  17,  21 

Reciting  the  writ,  17,  21 

Refusal  to  assist  an  officer,  17,  24 

Rescue,  17,  22,  23 

Resisted  person,  17,  21 

United  States  officers,  17,  22 

What  must  appear  on  face  of,  17,  21 

Words  of  statute,  1 7 ,  23 
Kinds  of  resistance,  17,16 
Merger,  4,  649 
Obstructing  an  Officer,  i  7,  13 

See  infra,  Kinds  of  Resistance. 

Coroners,  i  7,  20 

Custodian     employed     by    a     United 
States  marshal,  17,  15  ~ 

De  facto  officers,  17,  13 

Deputies,  i  7 ,  14 

Destroying  officer's  notice,  17,  20 

Knowledge  of  official  character,  17,  15 

Notice  of  authority,  17,  15 

Officers  in  general,  17,  14 

Overseer  of  public  road,  17,  15 

Revenue  officers,  17,  20 

Sheriff,  i  7,  14  ' 

Warrant,  17,15 

What  officer  may  not  be  resisted,  1 7,  13 

Where  office  has  ceased  to  exist,  1 7,  14 
Obstructing  Attendance  of  Witness,  i  7 ,  25 

Calumnious  attacks,  17,  25 

Indictment,  17,  25 

Alleging   on   whose    behalf  witness 

was  summoned,  17,  26 
Particular  means  employed,    17,  26 
Setting  out  record,  17,  25 

Threats,  17,  25 

Unsuccessful  attempts,  17,  25 

Whether  an  offense,  17,  25 
Parol  Evidence,  1 7 ,  24 

Officer's  character,  1 7 ,  24 
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Offense, 


OBSTRUCTING  JUSTICE— Co^ii'rf 

Presumption   that  ofBcer   has  done    his 

duty,  1 7 ,  24 
Resistance  of  Process  Against  Justice 
Destroj'ing  officer's  notice,  1 7 ,  30 
Resistance  of  Process  Against  Property,  i  7 , 
18 

Attaching  goods  of  third  person,  i  7,  18 
Examples,  17,  18,  19 
Interfering  with  goods,  17,  19 
Obstructing  coroners,  17,  20 
Passive  resistance,  17,  19 
Receiving  possession,  17,  19 
Revenue  officers,  17,  20 
Resistance  to  process  against  the  person, 

17,  16 
Resisting  an  OfQcer 

Revenue  officer,  21,  330 
Resisting  Arrest 

Self-Defense,  2 1 ,  1062 
Excessive  force,  2  i ,  1062 
Homicide,  2 1 ,  1062 
In  general,  2  i ,  1062 
Unlawful  arrest,  2  i ,  1062 
Wages,  14,  783 
OBSTRUCTING   PRIVATE    WAYS,   see 

Private  Ways. 
OBSTRUCTING  THE  MAIL,  18,  855 
OBSTRUCTIVE  TRUSTS 
niegal  Contracts 

Absolutely  inhibited  by  statute,  g,  909 
Causing    officers    to    violate   duty,    9, 

908 
Contract  to   avoid  bankruptcy   law,  9 , 

909 
Contract  to  violate  statute,  g,  909 
Contract  violating  spirit  of  statute,  g , 

910 
Exceptance    to    civil    proceedings,   g, 

908 
Party  to 

Agreements   to  prefer  creditors,   9, 

912 
Conspiracy  by  agent  and  another  to 

defraud  principal,  9,  912 
Conspiring  together  with  object   of 

defrauding  creditors,  9,  911 
Contract  to  sell  for  purpose  of  de- 
frauding creditors,  9,  911 
Knowledge   of  vendor  as  to   illegal 

purpose  of  purchaser,  g,  910 
Obtaining    goods    under    false   pre- 
tenses, g,  911 
Purchaser  innocent  but  seller  guilty, 

9.9" 
When  one  of  the  parties  has  an  un- 
lawful purpose  in  view,  g,  910 
To  seduce  from  official  duty,  g,  908 
Transfer  of  government  contracts,    9, 

909 
Whether  illegality  depends  upon  pen- 
alty, g,  909 
Whether  legislative  act  can  cure  ille- 
gality, 9,  910 
OBTAIN,  17,27 

"Obtain"  a  patent,  17,  27 
Obtain  judgment,  17,  27 


72 


OBTAINING  CREDIT,  17,  26,  27 
OBVIOUS,  17,27 
OCCASION,  17,27 

As  occasion  shall  require,  17,  28 
OCCASIONED,  17,27 
OCCUPANCY,  I  7,  28 

See  Adverse  Possession. 

Witnesses,  see  Witnesses. 

Occupance  and  possession,  i  7,  28 

Presumed  continuous,  ig,  76 

Title  to  chattels  by,  3,  171 
OCCUPANT,  17,29 

Distinguished  from  owner,  17,  30 

Distinguished  from  settlers,  17,  30 

In  statute,  i  7,  30 

Public  lands,  i  g ,  364 

Taxation 

Notice  to  redeem,  2  5 ,  429 

Town  sites,  i  g,  364 
OCCUPATION,  17,31 

See  generally.  Business  ;  Employment  ; 

As    to   ■warranty   in   life    insurance,  see 
Life  Insurance. 

Fire  insurance,  see  Fire  Insurance. 

Actual  occupation,  i,  186 

Business  or  occupation,  2,  700 

In  a  devise,  i  7,  29 

In  life  insurance  policy,  17,  31 

Synonymous  with  business,  2,  699 

Whether  property,  ig,  288 
OCCUPIED,  17,32 

Unoccupied,  15,  518 
OCCUPIER,  17,  29 
OCCUPY,  6,  593;  17,32 

Actually  occupied,  i,  187 

Homestead  law,  17,  33 

In  a  lease,   i  7,  32 

In  statutes,  17,  33 

Insurance,  i  7,  33 

Occupied  as  a  residence,  17,  33 

Premises  occupied,  17,  33 

Tax  laws,  i  7,  33 
OCCUR,  17,3+ 

OCCUR      AND       ACCRUE       DISTIN- 
GUISHED, I,  142 
OF,  17,34 

Disregarding  the  preposition,  i  7 ,  35 

Equivalent  to  "after,"  17,  34 

Equivalent  to  "  at,"  i  7,  34 

Equivalent  to  "belonging  to,"  17,  34 

Equivalent  to  "manufactured  by,"  17,34 

Meaning  "by,''  17,  34 

"Of  and  concerning,"  17,  35 

Of  a  place,  i  7,  34 

Of  in  the  sense  of  owed  to,  17,  35 

Of  the  body,  17,  35 

Of  the  clock,  17,  35 

Out  of,  17,  289 
OFFENDER,  17,36 
OFFENDING,  17,36 
OFFENSE,  17,36 

Against  public  justice,  1 2 ,  390 

Contempt  of  court,  17,  37 

Like  oiTenses,  1 3 ,  664 

Nature  of,  16,  220 

Public  offense,  1 9 ,  304 

Synonymous  with  crime,  4,  643 
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OFFENSIVE,  17,38 
OFFER,  17,38 

Offer  In  writing,  1 7 ,  38 

Offer  to  vote,  1 7 ,  38 
OFFICE,  I  o,  357 

Abandonment  of,  1,3 

Definition,  10,  357 

Forfeiture  of,  8,  448 

Found 

Inquest  of  office,  11,  104 

Necessity  of,  against  holding  land,  I, 

458 
Public  lands,  19,  308 

In  England,  10,  357 

In  United  States,  10,  357 

Local  office,  13,  986 

Lucrative  office,  13,  1192 

"  Office  of  business,"  2,  70: 

Prescription,  19,  29 
OFFICE  GRANTS,  see  Grants. 
OFFICERS  AND  AGENTS  OF  PRIVATE 

CORPORATIONS,  17,39 

See  generally.  Agency. 

See  Amotions;  Banks  and  Banking; 
De  Facto  Officers;  Directors; 
Manufacturing  Corporations. 

See  generally.  Public  Officers. 

See  Quo  Warranto. 

Meetings,  see  Meetings. 

Service  of  process,  see  Service  of  Pro- 
cess. 

Acceptance  of  office,  i  7,  54 

Acquiring  interests  adverse  to  stock- 
holders, 27,  209 

Acting  both  for  corporations  and  them- 
selves, I,  374 

Acting  in  a  Foreign  State,  17,  161 
See  Meetings. 
Implied  authority,  17,  162 
Whether   officer    must   reside    within 
state,  17,  161 

Actions  by  and  Against,  17,  172 
See  infra.  Evidence. 
Appearance  by  attorney,  17,  175 
Effect  of  appearance,  i  7,  175 
Equivalent  to  service  of  summons,  17, 

,17s 
Generally,  17,  172 
Parties,  1 7,  172 

Account,  17,  172 

Actions  in  the  name  of  corporation, 
17,  172 

Examples,  17,  i73>  ^74 

General  rule,  17,  172 

Misapplication   of  corporate    funds, 

17,  172 
Officers      improperly     joined,     17, 

174 
Stockholders,  17,  172 
Stockholder   showing    that    he    has 

exhausted  every  means,  17,  174 
Stockholders   too  numerous,  17,  173 
When  stockholders  may  sue  in  their 
own  name,  17,  172,  173 
Pleas  in  abatement,  17,  176 
Special  appearance,  17,  175,  176 
Verification,  17,  176 
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Admissions,  9,  349;  17,  iSS,  i77 
Examples,  17,  15S,  156 
In  general,  17,  iSS 
Representations,  17,  156 
Scope  of  agent's  authority,  17,  156 
Annual  meeting  for  election,  17,  44 
Appointment  of  Agents,  17,  54 
Appointment  of  Sub -Agent,  17,  57 
By  contractors,  17,  90 
By  Directors,  17,  57 

Cessation  of  agent's  authority,  17, 

59 
Examples,  17,  58-61 
In  general,  i  7,  57 
Matters  of  discretion,  17,  60 
Personal  confidence  reposed  in  the 

directors,  i  7,  58 
President    and    cashier    of  bank, 

17,58 
Termination  of  board  of  directors, 

17,59-91 
When  power  cannot  be  delegated, 

17,58 

Delegation  of  authority,  17,  57,  58 

Generally,  i  7,  57 
Employment  of  workmen,  17,  151 
Implied  authority,  i  7-,  55 
Method  of  Appointment,  1 7 ,  55 

Corporate  seal,  17,  56 

Examples,  17,  55,  57 

Implied  authority,  17,  55 

In  general,  17,  55 

Parol  appointment,  17,  56 

Whether  relations  of  director  neces- 
sary, 17,  55 
Necessity  of  bond,  1 7 ,  63 
Power  to  appoint,  i  7,  54 
Presumption  of  agency,  17,  62 
Proof  of  Appointment,  i  7,  61 

Acts  of  agent,  i  7,  61 

By  parol,  i  7,  61 

Continuous  acts,  17,62 

Examples,  17,  61,  62 

In  general,  1 7 ,  61 

Presumption  of  agency,  i  7 ,  62 

Records  of  corporation,  17,  61 

Subsequent  recognition  of  acts,  17, 
62 
Qualifications,  17,  57 
Who  may  be  appointed,  i  7,  57 
Assignments,  17,  155 
Examples,  i  7,  155 
General  managing  agent,  17,  155 
Non-negotiable  instruments,  17,  155 
Who  may  make,  17,  155 
Attorneys,  17,  151 
Examples,  i  7,  151 
Implied  power,  17,  151 
Power  to  employ,  17,  151  1 

Authority  to  Represent  Two  Companies  in 
Their  Mutual  Dealings,  17,  161 
Implied  authority,  17,  161 
In  general,  i  7,  161 
Validity  of  contract,  17,  161 
Bookkeeper's  bond,  i  7,  68 
Books,  17,  170 

Duty  to  keep,  i  7,  170 
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OFFICERS  AND  AGENTS  OF  PRIVATE 
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Books — Cont'd 

Failure  to  produce,  17, 170 

Of  corporation  as  evidence,  17,  177 
BorroTuing  money,  see  infra,  Powers. 
Committees,  17,  150 
Compensation,  17,  166 

After  relationship  has  ceased,  17,  168 

Agents  and  servants  in  general,!  7,  166 

By-laws,  17,  168 

Charter  provisions,  17,  167 

Fixed  by  board  of  directors,  i  7 ,  167 

How  fixed,  17,  167 

Implied  contract,  17,  166 

In  absence  of  express  agreement,  17, 
167 

Insolvent  corporation,  17,  168 

Necessity  of  a  special  contract,  1 7 ,  166 

Officer  fixing  his  own  salary,  17,  168 

Past  services,  1 7 ,  168 

Preferences,  i  7,  168 

President,  17,  166,  167 

Presumption  as  to  gratuitous  services, 
17,  166,  167 

Secretary,  17,  166 

Stock  issued  by  corporation  to  officer, 
1 7 ,  168 

Treasurer,  17,  166 
Conclusiveness  of  return,  17,  175 
Confession  of  judgment,  17,  131 
Contempt 

Failure  to  produce  books,  17,  171 
Contested    elections,    see    infra.    Elec- 
tion OF  Officers. 
Costs,  I  7,  178 

Dealing  with  themselves,  i ,  373 
Declarations,  9,  349;  17,  155,  177 

Examples,  17,  155,  156 

In  general,  17,  155 

Representations,  17,  156 

Scope  of  agent's  authority,  17,  156 
Deeds,  i7,iS3 

Board  of  directors,  17,  153 

Deed  not  made  in  name  of  corporation, 

17,  154 

Individual  members  of  board,  i  7,  153 

Personal  liability  of  agent,  17,  154 

Signature  of  agent,  17,  154 

Who  may  seal  a  deed,  17,  153 
Directors,  see  Directors. 

By-laws  binding  upon,  2,  706 

Power  to  make  by-laws,  2,  706 
Duties,  17,  41 
Duties  generally,  1 7 ,  170 
Effect  of  appearance,  i  7 ,  175 
Election  of  Officers,  17,  41 

See  Stockholders. 

Acceptance,  i  7)  54 

Civil  action,  17,51 

Contested  elections,  17,  49 

Electors,  I  7,  45 
See  Cumulative  Voting. 
Corporation  owning  its  own  shares, 

i7>4S 
Qualifications  prescribed  by  statute, 

17,45 
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Votes  cast  for  ineligible  candidate, 

17,45 

Who   entitled  to  vote,  17,  45 
Ecinity  Jurisdiction,  i  7 ,  52 

In  general,  i  7,  52 

Statutory  jurisdiction,  17,  53 

Suit  properly  cognizable  by  court  of 
equity,  i  7 ,  S3 
Failure  to  Elect,  1 7 ,  49 

Destroyiftg  object  for  which  it  was 
instituted,  i  7,  50 

Effect,  1 7 ,  49 

Election  of  trustees  to  keep  corpora- 
tion in  existence,  17,  50 

Receiver,  17,  51 

Surrender  of  rights,  i  7,  50 

Whether     it    works    dissolution    ol 
corporation,  17,  50 
Injunction,  17,  S3 
Inspectors,  1 7 ,  46 

Appointment,  i  7,  46 

Decision  as  to  admissibility  of  votes, 
17,  47 

Directors   prohibited    from    serving, 
17,46 

Eligible  as  candidates,  17,46 

Failure  to  swear,  1 7 ,  46 

In  general,  17,  46 

Injunction,  i  7,  47 

Scope  of  authorit}',  i  7,  46 
Invalid  elections,  i  7 ,  48 
Majority,  17,  48 

Of  those  who  vote,  17,  47 

Persons  receiving  minority  ot  votes- 
cast,  17,47 

Rejection  of  legal  votes,  i  7,  47 

Throwing  out  illegal  votes,  i  7 ,  47 
Meeting  without  the  state,  i  7,  43 
Notice  of  contest,  i  7,  51 
Notice  of  election,  17,  42 
Place  of  meeting,  17,  43 
Power  and  Right  to  Elect  Officers,  i  6,  41 

Corporate  bodies  at  law,  17,  41 

Directors,  i  7,  42 

In  general,  i  7,  41 

Where  there  is  no  charter  provision, 

17,  41 
Power  of  courts,  17,  51 
Quo  warranto,  17,  51 
Remedy  to  test  right  to  exercise  an  of- 
fice, 17,51 
Review  by  courts,  17,  51 
Stockholder's   right  to  quo  warranto, 

17,51 
Time  for  Holding  Election,  1 7 ,  44 
Annual  meetings,  17,  44 
By-laws,  17,  44 
Charter,  17,  44 
Polls  open  longer  than  hour  named^ 

17,  44 
Vialldity,  17,  48 

Combinations,  17,  49 

Conforming  to  charter  or   b3'-laws,. 

17,48 
Examples,  17,  48 
Fraud,  secrecy,  etc.,  17,  49 
Fraudulent  combinations,  17,  49 
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Generally,  i  7,  48 
Holding  over,  17,  49 
Where    no   particular   mode    is  pre- 
scribed by  law,  17,  48 

Votes  cast  for  ineligible  candidate,  i  7, 
4S,  81 
Embezzlement,  6,  477 
Bvidence,  17,  176 

Admissions,  17,  177 

Agent's  authority',  17,  176 

Books  of  corpoiation,  17,  177 

Evidence  of  misappropriation,  17,177 

Generally-,  17,  176 

Parol,  I  7,  177 

Written,  17,  177 
Fraudulent  issue  of  stock,  17,  159 
Garnishment,  8,  1158 
Generally,  i  7,  41 
Holding  Over,  1 7,  49 

Surety's  liability,  17,  71 
Individual  Liability,  17,  171 

Act  forbidden  by  law,  17,  171 

Contract,  i  7,  171 
Infringement  of  patents  by,  10,  749 
Injunction,  17,  53 

Sale  of  property,  17,  152 
Intent 

Common  belief  of  officer,  7,  589 

Mistake  of  officer,  7,  590 

Statutory  offenses,  7,  589 
Judgments,  17,  177 
Judicial  Notice 

Agent's  authority,  17,  143 
Liability 

For  maintaining  nuisances,  17,  171 

For  personal  injuries,  17,  171 

Generally,  i  7,  170 
Management  of  corporation,  23,  851 
Mandamus 

To  affix  seal,  i  7,  149 
mining  Corporations 

Director's  meetings,  15,  613 

Statutes,  15,  614 
Misapplication  of  Funds,  17,  159 

Act  in  excess  of  authority,  i  7,  160 

Ignorance  of  directors,  17,  160 

Intention,  17,  160 

Ratification  of  shareholders,  17,  160 

Remedy,  i  7,  160 

Responsibility  of  directors,   17,  i6o 
Mortgages 

Assignments,  15,849 
National  banks,  16,  201 
Notice,  17,  139 

See  Directors. 

After    relationship    has    ceased,     17, 
141 

Fraud  of  officer  or  agent,  17,  143 

Generally,  17,  139 

In  course  of  official  duty,  17,  140,   141 

Knowledge  acquired  by  president,  i  7, 
140 

Of  Agent's  Authority,  17,  142 

Agent  acting  within  apparent  scope 

of  his  authority',  17,  142,   158 
By-laws,  17,  143 
Foreign  corporations,  17,  142 
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In  general,  17,  142 

Secret  instructions,  17,  142 

Of  election,  i  7,  42 

Officer  acting  for  himself,  17,  140 

Officer  dealing  with  corporation,    17, 
140 

Private,  i  7,  141 

To  agent  is  notice  to  corporation,   17, 

139 
To  corporator,  17,  140 
To  president,  1 7 ,  140 
When  notice  to  officer  is  notice  to  cor- 
poration, 1 7 ,  140 
Whether    courts     will     take    judicial 

notice  of  agent's  authority,  17,  143 
Nuisances,  17,  171 

Officer  dealing  with  corporation  in  mat- 
ters affecting  his  trust,  8 ,  648 
Official  Bonds,  i  7,  63,  72,  80 
'  Acceptance,  17,  64 
Action  on  Bond,  i  7,  80 

Admissions  and  declarations,  17,80 

In  whose  name,  1 7 ,  80 

Joinder  of  sureties,  17,  80 

Set-off,  17,  81 
Approval,  17,  64 
Bookkeeper's  bond,  17,  68 
Cashier's  bond,  17,  67 
Common -law  bonds,  17,  64 
Complete  appointment,  i  7,  6f 
Conditions,  1 7 ,  67 

Bookkeeper,  17,  68 

Breach,  17,  67 

Cashier's  bond,  i  7 ,  67 

Defense,  17,  67 

Duties  prescribed,  i  7,  67 

Examples,  i  7,  67-70 

Failure  of  bank,  1 7 ,  69 

Mistake,  17,  67 

Robbery,  17,  69 

Teller's  bond,  i  7,  67 

Treasurer,  i  7 ,  69 

Want  of  care,  1 7 ,  69 
Corporation's  right  to  take,  i  7,  64 
Effect  of  increase  of  business,  1 7 ,  72 
Effect  of  increase  of  capital,  17,72 
Effect  of  increase  of  stock,  i  7,  72 
Evidence  of  acceptance,  1 7 ,  64 
Governor  as  obligee,  i  7,  63 
Necessity  of  acceptance,  1 7 ,  64 
Robbery,  17,  69 
Scope  of  Officer's  Employment,  i  7,  73 

Effect  of  imposition  of  new  duties, 

17,73 

Extent  of  surety's  obligation,  1  7,  73 

Imposition  of  new  duties,  i  7,  73 

In  general,  17,  73 
Sureties 

Duration  of  Liability,  1 7 ,  70 
Confused  accounts,  17,  72 
Consolidation   of   companies,  17, 

72 
Holding  over,  i  7,  71 
In  general,  17,  70 
Office  unlimited  as  to  term,  17,  70 
Reelection,  i  7,  70 
Term  of  office,  i  7,  70 
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OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORATIONS-CoBiV 
Official  Bonds — Cont'd 
Sureties — Cont'd 
Kelease,  1 7 ,  74 

Concealment  by  obligee,  1 7 ,  74 
Effect  of  Increased  business,  17,72 
Effect  of  increased  capital,  17,  72 
Effect  of  increased  stock,  i  7 ,  72 
Imposition  of  new  duties,  17,  73 
Information  as  to  unfitness  of  offi- 
cer, 17,  74 
Knowledge  of  corporation,  17,  75 
Misrepresentation  by  obligees,  i  7, 

74 
Misrepresentations    of    principal, 

17,  76 
Negligence  of  Company,  1 7 ,  77 
Acceptance  of  satisfaction  from 

principal,  i  7,  79 
Acts  of  corporation,  i  7,  80 
Books  as  evidence  to  prove  neg- 
ligence, I  7,  78 
Covenant  not  to  sue,  17,  79 
Date  of  appointment,  17,  79 
Death  of  officer,  17,  79 
Dutj'  to  discharge    delinquent, 

17,77 

Duty  to  inform  sureties  of  de- 
fault, 17,  78 

Effect  of,  17,  77 

Examination  of  accounts,   i  7,  77 

Failure  to  institute  proceedings 
after  discovery,  17,  77 

Frauds  which  might  have  been 
discovered  by  diligence,  i  7,  77 

Material  change  in  contract,  17, 
80 

Misleading  statements  in  report, 

17,77 
Necessity  of  actual   mala  fides, 

17,75 
Notice  by  surety  of  withdrawal, 

17,79 
Officer's  discharge  requested  by 

surety,  17,  78 
Omission  of  examination,  17,  77 
Where  surety  is  director,  i  7 ,  78 
Officer  a  defaulter,  1 7 ,  76 
Past  and  future  delinquencies,  17, 

75 

Taking,  17,64 

Teller's  bond,  i  7,  67 

Treasurer's  bond,  17,  69 

VaUdity,  i  7 ,  65 

As  to  common-law  bond,  17,65,  66 
Directors  as  sureties,  i  7,  65 
Examples,  1 7 ,  65,  66 
Officer  not  director,  i  7,  65 
Performance  of  illegal  acts,  i  7,  66 
Public  policy,  1 7 ,  65 
Ultra  vires  business,  17,  66 

What  amounts  to  an  acceptance,  i  7,  64 

When  required,  i  7,  63 

Where  not  required  by  statute,  17,  63, 
64 
Parol  evidence,  17,  147 


76 


Personal  Liability 

Signature,  i  7 ,  146 
Pleas  in  abatement,  17,  176 
Polls  open  longer  than  notice  requires, 

17,44 
Powers,  see  Directors. 

See  2»/>-o, Notice;  President; Sec- 
retary; Treasurer. 

See  Ultra  Vires. 

To  employ  surgical  aid,   see   Physi- 
cians AND  Surgeons. 

Acquiescence  of  corporation,  17,   136 

Apparent  scope  of  authority,  17,  158 

Assignments,  17,  155 
Examples,  17,  155 
General  managing  agent,  17,  155 
Non-negotiable  instruments,  17,  155 
Who  may  make,  17,  155 

Bills  and  Notes,  1 7 ,  J44 

Authority  expressly  conferred,   17, 

145 
Bona  fide  holder,  17,  147,  148 
Business    manager    of    corporation, 

17,  145 
OasUer  of  Bank,  i  7 ,  148 

See  Banks  and  Banking. 
Course  of  business,  17,  148 
Estoppel,  1 7 ,  147 
Examples,  1 7 ,  145,  146 
Execution,  1 7 ,  146 
General  agent  of  corporation,  17,  144 
Implied  authority,  17,  145 
In  general,  17,  144 
Officer  denying  his  own   authority, 

1 7 ,  147 
Parol  evidence,  17,  147 
Personal  liability  of  officers,  1 7 ,  146 
President,  17,  129 
Presumption,  17,  145 

As  to  corporate  power,  17,  148 
Signature,  1 7 ,  146 
To  transfer  negotiable  instruments, 

Z7,  147 
Treasurer,  17,  133 
Unauthorized  by  charter,  1 7 ,  14S 
Validity  of  negotiable  instruments, 

I  7 ,  147 

By  incorporation,  17,  136 

Charter,  17,  137 

Compensation,  17,  166 

Concurrence  of  directors,  17,  138 

Employment  of  attorney,    see    infra. 
Attorneys. 

Estoppel  of  corporation  to  deny  author- 
ity, 17,  136 

Formality,  17,  13S 

Implied  powers,  17,  135 

In  general,  17,  i35 

In  usual  course  of  business,  17,  136 

Judicial  notice,  17,  143 

Liability  of  corporation,  17,  158 

Limitation  of,  17,  137,  138 
Charter  limitation,' 17,  137 
Company's  powers,  17,  13S 
Course  of  company's   dealings,  17, 

139 
Managing  agent,  17,  138 
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Subordinate  agents,  17,  139 
Terms  of  appointment,  17,  138 
Violation  of  law,  17,  139 

Notice  as  to  authority,  see  infra.  No- 
tice. 

Pending  litigation,  17,174,  175 

President,  see  infra.  President. 

Presumption,  17,  135,  136 

As  to   linowledge   of  authority,   17, 

157 

As  to  regularity,  17,  158 

That    formalities    have    been    com- 
plied with,  I  7,  138 
Furchases   and  Sales   of   Property,   17, 

152 

Directors,  see  Directors. 

Board  of  directors,  17,  153 

Charter  provision,  17,  153 

Deed,  17,  153 

Deed  not  made  in  name  of  corpora- 
tion, 17,  154 

General  agent,  17,  152 

In  absence  of  statute  or  charter  pro- 
vision, 17,  IS3 

Individual    members    of  board,    17, 

153 
In  general,  i  7,  152 
Injunction,  17,  152 
Officers  vested  with  general  powers, 

17,152 
Personal  liability  of  agent,  17,  154 
Power  to  execute  special  instrument, 

17,  153 
President,  17,  128,  130 
Presumption  as  to  power  of  officers, 

17,  152,  IS3 

Presumption  as  to  regularity,  17, 
152,  153 

Signature  of  agent,  i  7,  154 

Who  may  seal  a  deed,  17,  153 
Ratification  by  corporation,  i  7,  138 
Requirement   that  contract  shall  be  in 

writing,  17,  137 
Scope  of  authority,    17,136,   157,  158 
Sealed  contracts,  17,  137 
Simple  contracts,  1 7 ,  137 
To  act  through  committees,  i  7,  150 
To  Borrow  Money,  1 7 ,  144 

Banks,  17,  144 

Implied  powers,  i  7,  144 

In  general,   17,  144 

Limitation   of  indebtedness,  17,  144 

President,  17,  128 
To  Confess  Judgment,  17,  149 

In  general,  17,  149 

President 

In  general,  i  7,  134,  135,  149 

Treasurer 

In  general,  17,  134,  135,  149 
To  Employ  Workmen,  17,  151 

See     infra.     Appointment     of 
Agents. 
To  increase  capital  stock,   i  7 ,  149 
To  Use  Coiunon  Seal,  17,  149 

In  general,  17,  149 

Mandamus,  17,  150 

President,  i  7 ,  149 


77  ' 


Presumption  that  officer  did  not  ex- 
ceed his  authority,  17,   150 

Who  is  proper  officer,  i  7,  149 
Unauthorized  acts,  17,  157 
What  acts  binding  upon  corporations, 

17,  157.  '58 
President,  i  7,  124  ' 

Absence  of,  17,  132 

Death  of,  17,  131 

Powers,  17,  124 

Acquiescence,  17,  127 

Acting  as  financial  agent,  17,  130 

Acting  as  superintendent,  17,  130 

Acts  deemed  official,  17,  125 

Acts    within    scope  of  corporation's 

business,  i  7,126 
As  chief  executive  officer,  17,  124 
Assuming  debts,  17,  130 
Authority  to  commence  action,  17, 

131 
Authority'  to  defend  actions,  17,  131 
Bills  and  notes,  17,  129 
Borrowing  money,  17,  129  v 

By  authority  of  director,  17,  124,127 
By  by-laws  or  charter,  i  7,  127 
By  virtue  of  his  office,  i  7,  126 
Confessing  judgment,  17,  131 
Contracts,  17,  126 
Convening  meetings,  17,  131 
For  what  acts  authority  of  board  of 

directors  necessary,  17,  124 
Generally,  17,  124 
Implied  powers,  i  7,  124,  127 
Mortgage,  17,  128 
Payment  of  debts,  i  7,  130 
Power  to  bind  corporation,   17,124, 

"5 
Presumption  as  to  president's  powers, 

17,  125 
Presumption   in  favor  of  legality  of 

acts,  1 7 ,  124 
Purchasing  property,  17,  130 
Ratification,  17,  127 
Release  of  subscriptions,  17,  129 
Release  or  surrender  of  claim,    17, 

129 
Repayment  of  loan,  i  7,  129 
Sale  not  requiring  use  of  corporate 

seal,  I  7,  128 
Sale  of  property,  17,  128 
Selling  property,  1 7 ,  128 
Stay  of  execution,  17,  130 
Suits,  I  7,  131 

To  use  corporate  seal,  i  7,  149 
Transfer  of  negotiable   instruments, 

17,  129 
Ultra  vires  contracts,  17,  127 
Presumption  of  agency,  17,  62 
Quo  Warranto,  17,  51 

Persons  who  have  usurped  office,  1 7 ,  51 
Stockholder's  rights,  17,51 
Ratification,  i  7 ,  162 

Accepting  benefit  of  a  contract,  1 7 ,  164 
Acquiescence,  i  7,  162 
Acquiescence  of  directors,  17,  163 
Appointment  of  agent,  I'y,  166 
Assent  to  expenditure  of  money,  1 7 ,  163 
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OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORATIONS— CoKif'rf 
Eatification —  Cont'd 

Bringing  suit,  17,  165 

Contract  of  de  facto  officers,  1  7 ,  164 

Examples,  17,  163-166 

General  rule,  17,  162 

Governing  bodj'  of  corporation,  1 7 ,  163 

Implied,  17,  162 

Knowledge  of  fact,  17,  165 

Statement  of  president,  1 7 ,  165 

Time  of,  17,  165 

Ultra  vires  contract,  1 7 ,  164 

When  implied,  1 7 ,  162 

Who  may  ratify,  17,  164 
Receiver 

Failure  to  elect  officers,  17,  51 
Remedies  as   to   contested  elections,   see 

infra.  Election  of  Officers. 
Removal,  17,  169 

Cause,  I  7,  169 

Examples,  17,  170 

Injunction,  17,  i6g 

Jurisdiction  of  court  of  equitj',  5,  95 

Jurisdiction  of  courts,  1 7 ,  169 

What  creates  a  vacancy,  17,  169,  170 

Who  may  remove,  1 7 ,  169 
Representations,  17,  156 
Representations  as  to  credit,  21,8 
Resignation,  1 7 ,  169 

Insolvent  corporation,  17,  169 

Manner  in  which  it  may  be  made,  17, 
169 
Savings  Banks,  2 1 ,  722 

Care  and  prudence  to  be  exercised,  21, 
722 

Contract  binding  banks,  2 1 ,  723 

Degrees  of  liability  as  between  mana- 
gers, 2  1 ,  723 

Duties,  2  1 ,  722 

Liability,  2  i ,  722 

Liability  for  violation  of  law  as  to  in- 
vestment, 2  1 ,  725 

Nature  of  office  of  treasurer,  2 1 ,  724 

Powers,  2 1 ,  722 

President's   power  to  borrow  money, 

21,  723>  724 

Publication  by  directors,  2  i ,  724 

Treasurer  assigning  mortgage,  2  i ,  625 

Treasurer  executing  a  release,  2 1 ,  724 

Treasurer's  power  to'  liorrow  money, 
21,724 

Treasurer  transferring  promissory  note, 
21,  724 
Secretary,  i  7,  134 

Assignment,  17,  134 

Compensation,  17,  166 

Powers,  17,  134 

Resignation,  17,  135 

Secretary  pro  tem,  i  7,  134 

Signature  of  corporation,  17,  134 
Signature  of  agent,  17,  146 
Statute  of  frauds,  21,8 
Stock 

See  Stock;  Stockholders. 

Action  Against  for  Over- IsBue,23, 621, 622 
Examples,  23,  621,  622 


Jointly  with  corporation,  23,  621 
When  holder  has  no  right  of  action, 
23,  622 
Stock  Issued  to  Themselves,  23,  623 
Examples,  23,  623,  624 
Fictitiously  paid-up  stock,  23,  624 
Fraud,  23,  623,  634 
In  general,  23,  623 

Void  or  voidable  transactions,  23,  623 
Suretyship,  see  infra,  Ot'FiciAL  Bonds. 
Tenulnatlou  of  Authority 

By   termination  of  appointing  board, 

17,  59.91 
To  Employ  Surgical  Aid 

General  superintendent,  i ,  364 

Implied  authority,  1 ,  364 

Ratification,  i ,  365 

Who  may  employ  a  surgeon,  i,  364 
Treasurer,  17,  132 

Bond,  17,  69 

Compensation,  17,  166 

Duties,  I  7,  132 

In  general,  17,  132 

Powers,  17,  133 

Assuming  debts,  17,  133 
Confessing  judgment,  17,  134 
Controlling  business,  17,  132 
In  general,  17,  132 
Knowledge   and    sanction    of    com- 
pany, 17,  133 
Misapplication  of  funds,  17,  134' 
Negotiating  bills  and  notes,  17,  133 
Personal  liability,  i  7 ,  132 
Presumption  as  to  regularity,  17,  133 
Ultra  Vires 

Personal  Liahility,  2  7 ,  391 

Acts  beyond  officer's  authority,  27, 

391 
Acts  expressly  prohibited,  27,  391 
Acts  for  the  benefit  of  the  corpora- 
tion, 2  7,. 392 
Engaging  in  ultra  vires  transaction, 

27.391 
Examples,  27,  391-393 
In  general,  27,  391 
OflScers  acting  in  good  faith,  27,  392 
Savings  bank,  27,  392 
Surety's  liability,  17,  66 
Use  of  officer's  property  by  corporation, 

17,  160 
Verification,  17,  176 
Witnesses,  29,  541 
OFFICERS   FOR  POOR,  see   Poor  and 

Poor  Laws. 
OFFICIAL  ACCOUNT,  i,  iii 
OFFICIAL  BONDS,  see  Bonds;  Officers 

OF  Corporations  ;  Suretyship. 
OFFSET 

Amount  in  controversy ,  12,  428 
OFFSHORE 

Loading  oifshore  prohibited,  1 3 ,  975 
OFFSPRING,  17,178 

Issue,  1 1 ,  874 
OIL,  17, 178 

A  proiit  k  prendre,  i  7,  178 
Benzine,  17,  179 
Earth  oils,  3,  287 
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Natural  gas  distinguished  from,  i  6,  221 

Nitro-benzole,  17,  179 

Oil  leakage,  1 7 ,  179 

Petroleum,  i  7,  178 

Whether  a  mineral,  17,  178 
OLD,  17,  180 
OLDEST,  17,  180 

Oldest  surviving  son,  17,  180 

OLEOMARGARINE,  17,  180 

See  Adulteration. 

Examples  of  violation  of  statutes,  17,181 

Ohio  statute,  i ,  208 

Original  package,  17,  182 

Police  power,  i  7,  180 

Practice  and  pleading,  i,  209,  210 

Statutes  complied  with,  1 7 ,  181 

Whether  an  imitation  of  butter,  17,  181 
OMISSION,  17,  182 
OMIT 

Distinguished  from  neglect,  i  6,  385 
OMNIBUS,    17,  182 
ON,  17.  182  ;  23,  961 ;  26,  10 

See  Upon. 

In  a  devise,  17,  183 

Lying  on,  i  3,  627 

On  account,  17,  184 

On  allotment,  1 7 ,  184 

On  approval,  17,  184 

On  attaining,  17,  184 

On  behalf,  17,  185 

On  board,  17,  184 

On  decease  of,  17,  185 

On  decree,  17,  185 

On  deposit,  17,  185 

On  divers  other  days,  i  o,  590 

On  duty,  17,  185 

On  each  entry,  i  7,  185 

On  either  side,   17,  iSS 

On  freight,  17,  186 

On  goods,  17,  186 

On  hand,  17,  186 

On  his  decease,  1 1,  906 

On  marriage,  17,  187 

On  notice,  17,  187 

On  or  about,  i  7,  183 

On  or  before,  10,  583;  17,  184;  21,  534 

On  or  before  a  certain  day,  2,  162 

On  payment  of  costs,  i  7,  187 

On  their  own  responsibility,  17,   188 

On  the  line,  13,  843;  17,  186 

On  the  premises,  17,  187 

On  the  road,  17,  187 

On  the  sea  or  flats,  17,  188 

On  the  section  line,  1 7 ,  188 

On  the  shore,  i  7,  188 

On  the  stocks,  17,  188 

On  trial,  i  7,  188 

On  view,  17,  188 

On  water,  17,  189 

Or  as  soon  as,  17,  184 
■ONCE,  17,  189 

At  once,  17,  189 

Once  a  week,  29,  43 

Once  in  each  week,  i  7,  189 
ONCE  IN  JEOPARDY,  see  Jeopardy. 
ONE,  1 7,  189 

One  and  all,  17,  189 
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One  day,  i  7,  190 
One-fourth,  17,  190 
One-half,  i  7,  190 
One  month,  17,  190 
One  time,  i  7,  190 
ONEROUS,  17,  190 
Onerous  act,  17,  190 
Onerous  title,  i  7,  191 
ONLY,  17,191 
"ON  OR  ABOUT,"  10,  588 
ON  OR  BEFORE,  21,  534 
ON,  OVER,  AND  ALONG,  23,  961 
OPEN,  17,  193 

Of  en  account,  see  Account  Stated.  ' 
Open  lewdness,  see  Lewd  and  Lascivi- 
ous  Cohabitation  and   Conduct. 
Keep  open,  12,  516;  24,  537 
Lewd  and  lascivious    cohabitation    and 

conduct,  13,  276 
Open  account,  17,  193 
Open  and  extend,  i  7,  193 
Open  and  keep  in  repair,  i  7 ,  193 
Open  and  notorious,  17,  194 
Open  and  peaceable  entry,  1  7,  194 
Open  court,  17,  194 
Open  cover,  17,  194 
Opened  and  dedicated,  17,  193 
Opening  biddings,  17,  193 
Open  sore,  i  7,  195 
OPEN  AND  CLOSE,  17,194 
See  Burden  of  Proof. 
Agreed  case,  24,  153 
Assault,  17,  19S 
Claim  cases,  17,  205 
Confession  and  Avoidance,  i  7,  200 

Admitting  part  of  plaintifFs  cause  of 

action  only,  17,  201 
Complaint   alleging   unessential  facts, 

I  7,  200 
Confession   and  avoidance   in   answer, 

I  7 ,  202 
Examples,  1 7 ,  200-202 
General  issue,  17,201 
General  rule,  i  7,  200 
In  general,  i  7,  200 
Necessity  of  admitting  facts,  i  7,  200 
Payment,  i  7,  201 
Set-off,  17,  201 
Statute  of  limitations,  17,  201 
Tender,  17,  201 
Usury,  1 7 ,  201 

Want  of  consideration,  17,  201 
When    admission    must   be  made,  17, 
202 
Contracts,  1 7 ,  199,  202 

Admission  of  plaintifl's  cause  of  action, 

17,  202 
Bank  checks,  17,  203 
Bills  of  exchange  and  promissory  notes, 

17,  202 
Defendant's  right  to  begin,  i  7,  202 
Duress,  17,  203 
Examples,  17,  202,  203 
Fraud,  17,  203 
Insurance  policy,  17,  202 
Release  in  bankruptcy,  17,  203 
Set-off,  I  7,  203 
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OPEN  AND  CLOSE— Co7«ifW 
Contracts —  Cont'd 
Tender,  i  7,  203 
■Usury,  17,  203 
Want  of  jurisdiction,  17,  203 
Want  of  title,  17,  203 
Criminal  cases,  17,  206 
Defendant,  1 7 ,  200 

Admission    that    plaintiff    has    prima 

facie  case,  17,  201 
Admitting  part  of  plaintiff's  cause  of 

action  only,  i  7,  201 
Complaint  alleging  unessential    facts, 

I  7,  200 
Confession  and   avoidance  in  answer, 

17,  202 
Examples,  17,  200-202 
General  issue,  17,  201 
General  rule,  17,  200 
In  Action  on  Contract  WUch  LiquldateB 

Damages,  1 7 ,  202 

Admission    of   plaintiff's    cause     of 
action,  1 7 ,  202 

Bank  checks,  1 7 ,  203 

Bills   of    exchange   and   promissory 
notes,  1 7 ,  202 

Defendant's  right  to  begin,  17,  202 

Duress,  17,  203 

Examples,  i  7 ,  202,  203 

Fraud,  17,  203 

Insurance  policy,  17,  202 

Release  in  bankruptcy,  i  7,  203 

Set-off,  1 7 ,  203 

Tender,  i  7,  203 

Usury,  17,  203 

Want  of  jurisdiction,  17,  203 

Want  of  title,  17,  203 
In  general,  1 7 ,  200 
Necessity  of  admitting  facts,  i  7,  200 
Payment,  17,  201 
Set-off,  17,  201 
Several  defendants,  17,  200 
Statute  of  limitations,  17,  201 
Tender,  i  7,  201 
Usury,  I  7,  201 

Want  of  consideration,  17,  201 
When   admission   must  be  made,   17, 

202 
Devisavit  vel  non,  17,  203 
Discretion  of  court,  1 7 ,  196 
Duress,  i  7,  203 
Effect  of  Denial  of  Right,  17,  195 

Allowing  right  to  conclude,  17,  196 

Discretion  of  court,  1 7 ,  196 

Ground  for  new  trial,  16,515,  664;  17, 

196 
Ground  for  reversal,  i  7 ,  195 
In  general,  17,  i95 
Statutory  regulations,  17,  196 
Substantial  error,  17,  195 
When  right  must  be  claimed,  17,  196 
Whether  subject  for  a  bill  of  excep- 
tions, 17, 196 
Whether  subject  to  revision,  17,  196 
Ejectment,  6,  2451^ 
Eminent  Domain,  6,  612;  17,  204 
Appeal,  6,  630 
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Fraud,  17,  203-206 
Garnishment,  17,  206 
General  rules,  17,  207 
In  general,  17,  203,  204 
In  proceedings  to  condemn  land,  17,  204 
Justice  of  the  peace,  i  2,  458 
Libel  and  slander,  17,  198 
Meaning  of  the  term,  i  7,  195 
Mercer  v.  Whall,  17,  207 
Motions,  I  5,  918 
New  trial,  16,  515,  664;  17,  196 
Ordinary  actions,  see   infra.    Defend- 
ant; Plaintiff. 
Patent  law,  18,  97 
Payment,  17,  201 
Plaintiff,  17,  197 

See  infra,  Defendant. 

Assault  and  battery,  1 7 ,  198 

Examples,  17,  198,  199 

General  rule,  17,  197 

In  actions   for  unliquidated   damages, 
17,  198 

In  actions  on  contracts  not  liquidating 
damages,  i  7,  199 

Libel  and  slander,  i  7,  198 

Ordinary  actions,  17,  197 

Where  defendant  has  put  in  affirmative 
plea,  I  7 ,  197 

Where  general  issue  is  pleaded,  17,  197 

Where  plaintiflT  has  affirmative  in  any 
one  issue,  i  7,  197 

Where  plaintiff  has  anything  to  prove, 
17,197 

Where  plaintiff  has  damages  to  prove, 

■      17.197 

Where  there  are  several  issues,  17,  197 
Probate,  1 7 ,  203,  204 

In  general,  17,  203,  204 

When  sanity  of  testator  is  in  issue,  17, 
204 
Rebutting  presumption,  17,  197 
Release  in  bankruptc3-,  i  7,  203 
Replevin,  1 7,  205 
Reversal,  17,  195,  196 
Rules  established  by  American  cases,  1 7, 

208 
Setoff,  17,  201,  203;  22,  228 
Special  Cases,  17,  203 

See    infra,   Criminal    Cases;    De- 
visavit Vel  Non  ;  Replevin. 

Claim  cases,  17,  205 

Garnishment,  17,  206 

In  cases  of  fraud,  17,  206 

In  general,  i  7,  203 

Miscellaneous  cases,  i  7 ,  206,  207 

Partition  fences,  17,  207 

Proceedings  to  condemn  land,  17,  204 

Supersedeas,  17,  206 
Special  proceedings,  17,  203 
Statute  of  limitations,  i  7 ,  201 
Supersedeas,  17,  206 
Tender,  17,  201,  203 

Testamentary  capacity,  17,204;  25,  1003 
To  Whom  Right  Belongs,  17,  196 

See  infra,  Contracts;  Defendant; 
Plaintiff;  Special  Cases. 

In  general,  i  7,  196 
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Party  holding  affirmative,  17,  196 
Rebutting  presumption  of  law,  i  7,  197 
Unliquidated  Damages,  17,  198 
Assault  and  battery,  17,  198 
Examples,  17,  198,  199 
In  actions  on  contracts  not  liquidating 

damages,  i  7,  199 
In  general,  17,  198 
Libel  and  slander,  i  7,  198 
Usury,  17,  201,  203 

Want  of  jurisdiction,  17,  203  1 

Want  of  title,  17,  203 
When  no  evidence  is  produced,  i  7,  208 
■Vyhen  right  must  be  claimed,  17,  196 
Wills,  I  7,  203 
OPEN  COMMISSION,  17,  209 
Commissioners,  1^,211 
Definition,  17,  209 
Distinguished   from   other  commissions, 

1 7 ,  209 
Examination,  17,  211 
Motion,  17,  210 
Return,  i  7,  212 
The  order,  17,  211 
When  granted,  17,  209 
OPENING 

Opening  a  judgment,  17,  192 
OPENING  BIDDINGS,  see  Foreclosure 

OF  Mortgages. 
OPERA,  17,  212 

Dedication  to  public,  17,  213 
Opera  house,  i  7,  213 
OPERATE,  17,  213 

Ceased  to  be  operated,  17,  213 
Operate  on  lands,  17,  213 
OPERATING,  17,213 

Operating  expenses,  17,213 
OPERATION,  17,  213 

Operation  of  law,  17,  214 
OPERATIVE,  17,214 
OPINION 

And  decision  contrasted,  5,  34S 
OPINIONS  OF  JUSTICES,  12, 14;  1 7,  215 
Examples,  17,  215,  217 
In  general,  17,  215 
Refusal  of  justices  to  deliver  an  opinion, 

12,  14;  17,  216 
Subjects  upon  which  opinions  have  been 
asked,  17,  215,  217 
OPPORTUNITY,  17,217 
OPPOSITE,  17,  217 

Opposite  party,  17,  474 
OPPRESSION,  17,218 
OPTIONS,  23,724 

See  Gambling  Contracts;  Vendor 

AND  Purchaser. 
Account  day,  23,  702 
Frauds,  statute  of,  8,  710 
Specific  Performance,  22,  1021 

Accepted  and  acted  upon,  22,  971 
Enforcement  of   a  valid   contract    to 

convey,  22,  971 
Examples,  22,  971,  972 
In  general,  22,  971 
When  not  accepted,  22,  97 
Where  given  without  a  consideration, 
22,  971 

I-D— 6  81 


OR,  II,  910.;  17,  21& 
See  And. 

"And"  construed  "or,"  11,910;  29,  378 
"And"  not  read  as  "or,"  17,  223 
"And"  read  as  "or,"  17,  220-222 
Mutual  insurance,  1 6 ,  52 
"Or"  and  "and,"  23,  370 
"  Or"  as  "and  "  in  bond,  i,  461 
Or  damaged,  17,  219 
Or  elsewhere,  17,  219 
"Or"  Not  Read  as  "And,"  i  7,  222 
Fine  or  imprisonment,  12,  411 
Or  order,  17,  219 
Or  other,  17,  219 
Or  otherwise,  17,  220 
"  Or"  read  as  "and,"  1 1,  910;  17,  220 
ORAL  EVIDENCE 
Patent  Law 

Assignment,  18,     32 
ORDAIN,  17,  223 
ORDERS,  17,223 

See  generally.  Bills  and  Notes. 
As  to  rule  to  show  cause,  see  Rules. 
Municipal  orders,  see  Municipal  Se- 
curities. 
Ne-iv  trial,  see  New  Trial. 
Receivers,  order  for  receiver,  see   Re- 
ceivers. 
Supplementary  proceedings,  see  Supple- 
mentary Proceedings. 
Acceptance,  1 7 ,  227 
Acceptor's  Liability,  17,  228 

Conditional  acceptance,  17,  230 
Consideration,  1 7 ,  230 
Examples,  1 7 ,  228-232 
Measure  of  liability   for   refusal  to 

deliver  stock,  1 7 ,  229 
Order  upon  a  particular  fund,  17,  230 
Promise  to  one  party  for  benefit  of 

another,  17,  228 
Where  there  is  no  consideration,  17, 

228 
Whether  warranty   of  title,  17,229 
Consideration,  17,  228 
Examples  of  acceptances,  17,  227,  228 
What  amounts  to,  17,  227 
Acknowledgment  of  debt,  1 7 ,  225 
Assignment  of  Order,  1 7 ,  232 

Defenses  which  may  be  made  against 

endorsee,  17,  232 
Endorsee's  rights,  17,  232 
Endorsee's   rights    against  immediate 

endorser,  17,  233 
Endorsee  suing  in  his  own  name,  17, 

232 
Endorser's  liability,  1 7 ,  233 
Equities  existing   between   payee   and 

drawer,  i  7,  232 
Liability  for  acceptance,  17,  230 
Money   payable    out    of    a   particulai' 

fund,  I  7,  232 
Whether   endorsement  renders   order 
negotiable,  1 7 ,  232 
Bill  of  exceptions,  2,  219 
Check,  17,  224 

Conditional  acceptance,  17,  230 
Consideration,  17,  224,  230 
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Construction,  I  7,  233 
Decision  and,  5,  349 
Definition,  17,  224 
Demand 

Upon  whom  demand  sliould  be  made, 
5,  5282:,  103 
Diligence  to  be  exercised  by  payee,  17, 

227 
Drawee's  Duty 

Where   there   has    been  an  equitable 
assignment  of  fund,  i,  837 
Drawer  released  through  negligence  of 

payee,  i 7, 227 
Duties  of  Payee,  i  7 ,  226 

Diligence  to  be  exercised  by  payee,  i  7, 

227 
Drawer  released  through  negligence  of 

payee,  i  7,  227 
Notice  and  protest,  17,  226 
Order  drawn  upon  attorney,  i  7,  226 
Effect,  I  7 ,  22s 

Acknowledgment  of  debt,  i  7,  225 
As  an  assignment  of  fund  or  personalty 
upon  which  it  is  drawn,  i,  835;  17, 
236 
In  general,  i  7,  225 
Order  for  payment  of  a  certain  sum  in 

chattels,  1 7 ,  225 
Order  to  pay  money,  i  7,  225 
Payee's  remedy,  17,  225 
Whether  order  will  support  an  action, 

17,  22s 

Evidence  of  pa3'ment  or  delivery,  1 7 ,  233 

Forgery,  8,456,485,857 

For  merchandise,  17,  234 

From  Principal  to  Agent 

To  collect  money  and  hand  over  to 
third  party  as  an  equitable  assign- 
ment, 1 ,  839 

Intermediate,  1 1 ,  430 

Notes   payable  out  of  particular  funds, 

2,  324 
Notice  and  protest,  17,  226 
Order  drawn  upon  attorney,  1 7 ,  226 
Order  for  Amount  Due 

As  equitable   assignment,   i,  835;  17, 
226 
Order  for  Delivery  of  Instrument  by  Which 

Debt  Is  Sold 

As  equitable  assignment,  i ,  835 ;  i  7 ,  226 
Order  Payable  Out  of  a  Particular  Fund 

As  equitable  assignment,  i ,  835 ;   17, 
226 
Or  order,  17,  219 
Parol  evidence,  i  7,  233 
Payment  not  to  be  made  in  money,  2,  325 
Payment,  presumption  of,  18,  206 
Payments  Out  of  Particular  Funds 

Negotiability  after  acceptance  by 
drawee,  2,  325 

Whether  bill   of  exchange   or  assign- 
ment, 2,  325 
Payment,  whether  order  constitutes,  18, 

184 
Possession  of  order  by  drawee,  1 7   233 
Presumption  of  credit,  1 7 ,  234 


Beferees 

Effect  of  reversal  of  judgment  on  order 

of  reference,  20,  710 
Order  of  Beference,  2  o,  682 
Appeal,  20,  6S3 
Discretion,  20,  683 
Effect    upon    power  of   court,    20, 

683 
How  objection  should  be  taken,  20, 

683 
Limiting   and    defining    powers    of 

referee,  20,  682 
Long  account,  20,683 
Objections  to  the  form  of  order,  20, 

683 
Waiver  of  objections,  20,  683 
Where  order  has  not  been  dul^'  en- 
tered, 20,  683 
Statute  of  limitations,  i  7,  225 
Unaccepted  bill  or  draft  as  an  equitable 

assignment,  i ,  836 
When  order  will  operate  as  a  valid  as- 
signment, 1 ,  839 
When  Bevocable,  1 7 ,  224 

When  drawn   upon  sufficient  consid- 
eration, I  7,  224 
Where  there  is  no  consideration,  17, 

224 
Whether  order  will  support  an  action, 

17,225 
ORDINANCES,  17,235 

5ee By-laws;  Summary  Proceedings. 

Local  assessments,  see  LocAi.  Assess- 
ments. 

Meetings,  see  Meetings. 

Streets    and   sidewalks,    see    Streets 
AND  Sidewalks. 

Action,  17,  260 

Must  be  brought  in  corporate  name, 

1 7 ,  264 
Name  of  treasurer,  17,  264 
Nature  of,  17,  260 
Of  debt,  1 7 ,  260 
Proceeding  in  name  of  commonwealth, 

1 7 ,  264 
Whether  civil   or   criminal,    17,  260, 
261 

Amendment,  17,  244 

Appeal,  17,  270 

Arrest  under,  i ,  735 

Authority 

Ordinance  void  in  part,  i  7,  265 
To  impose  penalties,  i  7,  255 

Authority  to  Make,  1 7,  236 
Charter  provisions,  17,  236 
City   enlarging   or  varying  its  powers 

by  means  of,  17,  237 
Delegation,  17,  237 
Enumeration  of  special  cases,  17,  236 
Implied  power,  1 7 ,  236 
Legislative  authority,  i  7,  236 
Subordination  to  general  law,  17,  237 
Upon  what  dependent,  17,  236 

Authorizing  creation  of  private  nuisance, 
17,254 

Authorizing    sale  of  stock    running  at 
large  without  notice  to  owner,  3,  718 
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Cemeteries 

Reasonableness,  17,  248 
Certainty,  17,  253 
Certiorari,  17,  269 
Civil  cases,  i  7,  260 

Conflicting  with  general  law,  i  7,  251, 252 
Constitutional  Law 

Constitutionality  of  smoke  ordinances, 

22,  802 
Object  expressed  in  title,  23,  232 
Construction,  17,  260,  264 
Contemporaneous,  17,  265 
General  welfare,  1 7 ,  264 
In  favor  of  effect,  i  7 ,  265 
In  favor  of  validity,  17,  265 
Limitation  of  corporate  autliority,  17, 

26s 
Penal  ordinances,  17,  264 
Reasonable,  1 7 ,  264 
Same  as  for  construction  of  statutes, 

I  7,  264 
Title,  17,26s 
Void  in  part,  17,  265 
Contravening  common  rigiit,  17,  253 
Creating  monopoly,  17,  254 
Definiteness,  i  7,  253 
Definition,  i  7,  235 
Delegation   of  authority   by  legislature, 

17,  236 
Distinguished  from  resolutions,  17,  235 
Enacting  clause,  i  7,  245 
Enactment,  17,  237 

Meetings,  see  Meetings. 
Amendment,  17,  244 
Casting  vote,  17,  239 
Compliance  with  statute,  17,  238 
Election  and  qualification  of  members, 

17,  238 
Generally,  17,  237 
Mayor's  vote,  17,  239 
Mode  of  procedure,  i  7 ,  238 
Motives  of  members,  1 7 ,  239 
Necessary  recitals,  i  7,  239 
Notice,  17,  239 

Abatement  of  nuisances,  1 7 ,  239 
Necessity,  17,  239 
Ordinance     relating   to   public    im- 
provements, I  7,  239 
Number  necessary  to  enact,  17,  239 
Organization  of  council,  i  7 ,  237 
Presentation  to  mayor,  17,  241 
Publication,  1 7 ,  241 

EflFect  of  failure  to  publish,  1 7,  241 

Necessity,  i  7  241 

Newspaper   of  general    circulation, 

17,  243 
Newspapers,  i  7 ,  242 
Posting,  17,  242,243 
Statutory  provisions,  17,241,  242 
SuiBciency  of,  17,  242 
Ratification,  1 7 ,  244 
Beadings,  17,  240 

Adjourned  meetings,  17,  240 
Amendments,  17,  240 
Number  of,  17,  240 
Separate  meetings,  i  7,  240 
Recital  as  to  necessity,  17,  239 
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Recording,  1 7 ,'  243 

Failure    to  comply  with  provisions, 

17,  243 
Mandatory  provisions,  17,  243 
Measure   adopted  unanimously,   17, 

244 
Whether  statutes  are  directory,   1 7, 

243 
Yeas  and  nays,  17,  243 
Signing,  17,  240 

Directory  statute,  17,  240 
Necessity,  in  general,  i  7,  240 
Signature  of  mayor,  i  7,  240 
Statutory  requirements,  i  7,  240 
Statutory  provisions,  17,  238 
Enforcement,  17,  260 
English  language,  i  7,  244 
Examples  of  Ordinances  Held  Reasonable, 
17,  248-250 
Cemeteries,  i  7,  248 
Intoxicating  liquors,  1 7 ,  249 
Laundries,  17,  249 
Markets,  17,  249 
Miscellaneous  instances,  17,  250 
Occupations,  17,  250 
Profanity,  i  7,  249 
Railroads,  17,  249 
Relating  to  public  health,  17,  248 
Sidewalks,  i  7 ,  249 
Stock,  17,  246 
Vehicles,  17,  250 
Extra-territorial  force,  17,  255 
Failure  to  Execute 

Municipal  corporation's  liability,    15, 

"54 
Fines,  17,  256 
See  Fines. 
Certainty,  1 7 ,  256 
Imprisonment  In  Default  of  Payment,  17, 

257 

Authority,  17,  257 

Compliance   with    terms  of   power, 
258 

Nature,  17,  257 

Whether  a  punishment,  17,  257 

Whether   power  to  imprison  is  im- 
plied, 17,258 
Minimum  prescribed   by   charter,    1 7 , 

256 
Nature,  17,  256 
Payment,  i  7,  257 
Penalty   in   excess   of  charter  power, 

17,256 
Prohibition  of  acts,  17,  257 
Reasonableness,  17,  256 
When  refunded,  i  7,  258 
Whether  a  debt,  i  7,  256 
Forfeiture,  1 7 ,  258 

Animals  running  at  large,  i  7,  259 
Authority  of  city  in  general,  1  7,  258 
Due  process  of  law,  17,  259 
Notice,  17,  259 

Strict  compliance  with  statute,  1 7 ,  258 
Form,  17,  244 

Enacting  clause,  17,  245 
English  language,  17,  244 
Resolution,  17,  244 
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ORDINANCES— Co«!;'rf 
Form — Cont'd 

Temporary  motion,  17,245 

Title,  see  infra.  Title. 
Granting  exclusive  license,  17,  254 
Habeas  corpus,  17,  269 
Hawkers  and  peddlers,  g,  315;   17,  251 
Health 

See  Board  of  Health;  Health. 

Unreasonableness,  17,  250 
Impartial,  i  7,  253 
Imprisonment 

Auttiority  in  gene'ral,  i  7 ,  257,  258 

Compliance  with   terms   of  authority, 
17,  258 

In  default  of  payment  of  fines,  i  7,  257 

Whether  authority  is  implied,  17,  258 
Indictment 

How  affecting,  10,  571 
Individual's  duty  to  know  ordinances,  16, 

807 
Injunctions,  1 7 ,  269 

Adequate  relief,  1 7 ,  270 

Restraining  legislation  by  council,  17, 
270 

To  enforce  ordinance,  i  7,  270 

Violation  of  municipal  ordinances,  17, 
269 

Void  ordinances,  17,  269 

When  equity  will  interfere,  17,  269 
Intoxicating  Liquors 

Reasonableness,  I  7,  249 
Jeopardy,  11,  958 
Judgments,  i  7,  268 
Judicial  notice,  12,  168;   17,  262 
Jurisdiction 

In  general,  17,  260 

Mayor  of  city,  1 7 ,  263 

Prescribed  by  city,  1 7 ,  263 

Violation,  17,  263 
Laundries,  i  7 ,  249 
Markets 

Reasonableness,  1 7 ,  249 

Unreasonableness,  17,251 
Mayor 

Casting  vote,  17,  239 

Presentation  to,  i  7,  241 

Signature,  1 7 ,  240 
Mode  of  Enforcing,  17,  260 

See  infra.  Pleadings. 

Action  of  debt,  17,  260 

Civil  action,  17,  260 

Rules  of  procedure  in  civil  cases,  17, 
260 

Special  tribunal,  17,  260 

Statutory  provisions,  i  7,  260 
More  than  one  subject,  i  7,  245 
Municipal  ordinance  forbidding  signals, 

4.  925 
Must  be  certain  and  definite,  17,  253 
Must  be  consistent  with  general  law,  i  7, 

248 
Must  be  general,  1 7 ,  253 
Newspapers,  17,  242,  243 
Notice,  16,  807 
Nuisances,  17,  254 
Object  expressed  in  title,  23,  232 
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On  Whom  Binding,  17,  254 

Extra-territorial  force,  17,  255 

Knowledge  of  ordinance,  17,  255 

Members,  i  7,  254 

Non-residents,  17,  254 

Persons  within  corporation  limits,  17, 

254 
Oppressive,  1 7 ,  248 
Parol  Evidence,  1 7 ,  26S 
Publication,  17,  268 
Record,  17,  267 
Party  wall,  18,9 
Penalties,  17,  255 
Pleadings,  12,  168;  17,262 
Averment,  17,  262 
Exceptions,  i  7,  263 
In  general,  17,  262 
Judicial  notice,  17,  262 
Necessary  allegations,  1 7 ,  262,  263 
Number  of  section  violated,  17,  263 
Proof,  17,  262 
Setting  out  title,  1 7 ,  263 
Stating  ordinances,  i  7,  262,  263 
Variance,  17,  263 

Whether  ordinance  must  be  embodied 
in  complaint,  17,  262 
Posting,  17,  243 
Presentation  to  mayor,  i  7,  241 
Profanity,  1 7 ,  249 
Proof,  I  7,  262,  266 

Authority  to   enact  ordinance,  1 7 ,  266 
Certified  copy  of  ordinance,!  7,  266,  267 
Common-law  rules  of  evidence,  1 7 ,  266 
Corporate  existence,  17,  268 
Existence  of  ordinance,  17,  266 
Generally,  17,  266 
Printed  volume,  i  7,  266 
Publication,  17,  268 
Necessity,  17,  268 
Parol  evidence,  1 7 ,  268 
Posting,  17,  268 
Publisher's  certificate,  17,  268 
When  not  necessary,  17,  268 
Record  as  prima  facie  evidence  of  the 

passage  of  the  ordinance,  i  7,  266 
Record  of  Council  Proceedings,  i  7,  267 
Parol  evidence,  17,  266,  267 
Proof  of  existence  of  ordinance,  17, 
266,  267 
That  ordinance  was  in  force,  1 7 ,  266 
Publication,  1 7,  241 

Effect  of  failure  to  publish,  1 7 ,  241 

Necessity,  i  7,  241 

Newspaper,  1 7 ,  242 

Newspaper  of  general  circulation,  17, 

242  ' 

Posting,  17,  242,  243 
Proof  of,  17,  268 
Necessit}',  17,  268 
Parol  evidence,  17,  268 
Posting,  17,  268 
Publisher's  certificate,  i  7,  268 
When  not  necessary,  i  7,  268 
Statutory  provisions,  17,  241,  242 
Sufficiency  of,  17,  242 
Public  Health,  1 7 ,  248,  250 

Reasonable  ordinances,  17,  248 
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Questions  of  Law  and  Fact,  i  g ,  634,  648 

Reasonableness,  17,  248 
Quo  warranto,  1 9 ,  674 
Bailroads 

Reasonableness,  17,  249 
Unreasonableness,  17,  251 
Ratification,  17,  244 
Readings,  i  7,  240 

Adjourned  meetings,  17,  240 
Amendments,  17,  240 
Number  of,  i  7,  240 
Separate  meetings,  i  7,  240 
Reasonableness,  17,  247,  248 

See  infra.  Examples  of  Ordinances 

Held  Reasonable. 
Examples  of  Ordinances  that  Have  Been 
Held  Unreasonable,  i  7 ,  250 
Intoxicating  liquors,  17,  251 
Markets,  17,  251 
Miscellaneous  instances,  17,  251 
Occupations,  17,  251 
Peddlers,  17,  251 
Railroads,  17,  251 
Sale  of  commodities,  1 7,  251 
Fines,  17,  256 
Necessity,  i  7,  247 
Oppressive,  17,  248 
Presumption  in  favor  of,  17,  248 
Question  of  law  and  fact,  1 7 ,  248 
Validity   of  unreasonable  ordinances, 
1 7 ,  248 
Record,  1 7 ,  267 

As  evidence,  17,  267 
Examples,  17,270,  271 
In  general,  17,  270,  271 
What  record  should  contain,  i  7,   270, 
271 
Recording,  1 7 ,  243 

Failure  to  comply  with  provisions,  17, 

243 
Mandatory  provisions,  17,  243 
Measure  adopted  unanimously,  17,244 
Whether  statutes  are  directory,  1 7,  243 
Yeas  and  nays,  i  7,  243 
Regulating  trade,  17,  254 
Repeal,  17,  245 

Authority,  17,  245 

By  implication,  17,  246,  247 

By  Legislature,  1 7 ,  246  v 

Change  in  general  statute,   17,  246 
Change  in  organic  law,  17,  246 
Reconciling  ordinances  with  statute, 

I  7 ,  246,  247 
Subsequent  statute,  17,  246 
By  subsequent  ordinance,  17,  247 
Pending  prosecutions,  17,  246 
Vested  rights,  17,  246 
Repetition  of  offenses,  17,  259 
Repugnant  to  constitution,   i  7,  251 
Repugnant  to  general  law,   17,  25^1 
Resolution,  17,235 

Council  acting  by,  i  7,  238 
Form ,  17,  244 
Legislative  acts,  17,  236 
When  sufBcient,  17,  236 
Restraining  trade,  17,  254 
Review  of  proceedings,  17,  269 
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Sale  of  commodities,  i  7,  249,  251 
Second  offense,  17,  259 
Sidewalks 

Reasonableness,  17,  249 
Signing,  17,  240 

Directory  statute,  1 7 ,  240 

Necessity,  in  general,  17,  240 

Signature  of  mayor,  17,  240 

Statutory  requirements,  i  7,  240 
Stock,  I  7,  249 

Subordination  to  general  law,  17,  237 
Sunday,  24,  533 
Title,  17,245 

Essentiality,  17,  245 

Misleading,  i  7,  245 

More  than  one  subject,  i  7 ,  245 

Notice  of  subject  of  ordinance,  i  7,  245 

What  may  be  included,  17,  245 
Towns  and  TownsMps,  26,  132 

In  Alabama,  26,  134 

In  Arizona,  26,  134 

In  Arkansas,  26,  134 

In  California,  26,  135 

In  Colorado,  26,  135 

In  Connecticut,  26,  136 

In  Delaware,  26,  134,  137 

In  England,  26,  132 

In  Florida,  26,  137 

In  Georgia,  26,  137 

In  Idaho,  26,  137 

In  Illinois,  26,  138 

In  Indiana,  26,  138 

In  Iowa,  26,  139 

In  Kansas,  26,  140 

In  Kentucky,  26, 140 

In  Louisiana,   26,  140 

In  Maine,  26,  141 

In  Maryland,  26,  133, 14I 

In  Massachusetts,  26,  141 

In  Michigan,  26,  143 

In  Minnesota,  26,  143 

In  Mississippi,  26,  143 

In  Missouri,  27,  144 

In  Nebraska,  26,  133,  145 

In  Nevada,  26,  145 

In  New  England,   26,  133 

In  New  Hampshire,  26,  145 

In  New  Jersey,  26,  146 

In  New  Mexico,  26,  147 

In  New  York,  26,  147 

In  North  Carolina,  26,  147 

In  Ohio,  26,  148 

In  Oklahoma,  26,  148 

In  Pennsylvania,  26,  148 

In  Rhode  Island,  26,  134, 149 

In  South  Carolina,  26,  150 

In  Tennessee,  26,  150 

In  Texas,  26,  150 

In  Utah,  26,  150 

In  Vermont,  26,  150 

In  Virginia,  26,  151 

In  Washington,  26,  151 

In  West  Virginia,  26,  151 

In  Wisconsin,  26,  151 

In  Wyoming,  26,  152 

In  United  States  generally,  26,  133 
Variance,  17,  263 
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ORDINANCES— Co»<W 
Vehicles,  1 7 ,  250 
Void,  17,  251 
Void  in  part,  i  7,  265 
Whether  right  to  make  ordinances  is  a 

delegation  of  legislative  power,  3,  699 
Whether  they  are  laws,  i  2,  951 
Teas  and  Nays,  17,  243 

Entry  upon  journal,  i  7 ,  243 

Mandatory   or    directory    statute,    17, 
243.  244 

When   they  must  be  taken,    17',   243, 

ORDINJi^RY,  17,271 
Ordinarily  resided,  17,273 
Ordinary  agricultural  crop,  17,  271 
Ordinary  business,  17,  272 
Ordinary  calling,  17,  272;  24,  538 
Ordinary  course,  17,  272 
Ordinary  course  of  business,  1 7 ,  272 
Ordinary  course  of  post,  17,  272 
Ordinary  course  of  things,  1 7 ,  273 
Ordinary  expenses,  17,  273 
Ordinary  fences,  i  7,  273 
Ordinary  language,  17,  273 
Ordinary  low  water  mark,  17,  273 
Ordinary  outgoings,  i  7,  373 
Ordinary  process  of  law,  17,  273 
Ordinary  repair,  1 7 ,  273 
Ordinary  state  of  stream,  8,  69     ( 
Ordinary  stock,  1 7 ,  273 
Ordinary  train,  17,  274 
Ordinary  work,  17,  274 

ORDINARY  CARE,  -=,  732;  16,  426,  440 
See  Contributory  Negligence. 
Act  or  omission,  16,  405 
As  test  of  proximate  cause,  16,  440 
Degree  of  Care  Required 

Where  bailment  is  for  mutual  benefit, 

^-S4 
Dependent  upon  relationship  and  duty, 

1 5,  427 
In  general,  i  6,  428 
Negligence,  1 6 ,  398 

Bailments,  see  Bailments. 

Carriers  of  fassengers,  see  Carriers 
OF  Passengers. 

Combined  ■with  concurrent  causes,  see 
Proximate  and  Remote  Cause. 

Cities  and  towns,  i  6,  401 

Common  prudence,  16,  398 

Correlative  with,  16,  398 

Definition,  16,  398 

Degrees  of,  16,  400 

Different  care  in  different  relations,  x6, 
400 

Due  care,  i  6,  398' 

Essential  elements  of,  16,  398 

Great,  16,  398 

Great  care,  1 6 ,  401 

Great  care  as  distinguished  from  want 
of  ordinary  care,  1 6 ,  398 

Positive  duty  due,  16,  400 

Question  of  fact,  16,  402 

Relative  term,  16,  398 

Slight,  16,398 

Slight  care,  16,  401 


Test  of  Ordinary  Care,  1 6 ,  402 

Age  as  affecting  degree  of  care  re- 
quired, 16,  404 

Employees  of  railway  companies,  1 6 , 
404 

Errors  in  instruction,  1 6,  404 

Examples,  16,  402-405 

In  general,  16,  402 

Sex  as  affecting  degree  of  care  re- 
quired, 16,  404 

Some  conditions  and  circumstances, 

16,  4f>3 
Varying  standard,  16,  400 
Varying  with  facts  of  each  case,  16, 
401 
Proximate   cause   without  having    been 

guilty  of  negligence,  16,  440 
Questions  of  law  and  fact,  1 6,  464,  465 
Usages  and  customs,  27,  902 
ORGANIZE,  17,  274 
ORE,  i5>  500 
ORE-LEAVE,  1 7 ,  274 
ORIGINAL,  4,342;  17,  274 
Cause,  17,  274 

Change  its  original  purpose,  3,  89 
Contractor,  17,  274 
Cost,  17,  27s 
Holder,  17,  27s 
Inventor,  1 7,  275 
Jurisdiction,  17,275 
Owners,  17,  275 
Package,  17,  275 
Process,  17,  275 
ORIGINALITY,  17,275 
ORIGINALLY,  17,  274,  276 
ORIGINAL  PACKAGE,  17,  275;   18,  761 
Interstate  commerce,  25,  30 
Oleomargarine,  17,  182 
Original  package  decision,  18,  761 
Taxation,  25,  23,  24 
Wilson  bill,  18,  762 
ORNAMENT,  11,984;  16,371;  17,277 

Personal  ornaments,  1 7 ,  277 
ORNAMENTAL 

Ornamental  structure,  17,  277 
ORNAMENTING 

Ornamenting,  building,  altering  or  re- 
pairing, 1,523 
ORNERY,  17,277 
ORPHAN,  1 7,  277 
ORPHANS'  COURT,  17,  278 

See  Surrogate. 
OTHER,  17,278-285 
Articles,  1  7,  283 
Banking  game,  17,283 
Cases,  17,  283 
Cause  in  timetable,  26,  18 
Device,  I  7,  283 
lyusdem  Generis,  17,  278 
Any  other  cause,  3 ,  44 
Other  business,  a,  702 
Probable  cause,  3,  45 
Examples  of  ejusdem  generis  interpreta- 
tion, 17,  279-281 
Examples  of  use  of  word  "  other  "  in  its 

comprehensive  sense,  17,  281,  282 
Felony,  17,283 
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Four-wheeled  carriages,   17,283 

Hereditary  diseases,  17,  283 

Lands  and  real  estate,  1 7 ,  283 

Memoranda,  17,  284 

Or  other,  17,  219 

Real  estate,  1 7 ,  284 

Sons,  17,284 

Surviving  children,  X7,  284 

Terms,  1 7 ,  284 

Than,  17,  284 

Trustee,  1 7 ,  285 

Usual  projections,  17,  284 

With  each  other,  13,  279 

Writs  necessary,  i  7,  284 

"  OTHER  LAWFUL  MERCHANDISE.  " 

"OT^ER  LOSSES,  PERILS,  AND  MIS- 
FORTUNES," 14,379 
"OTHERS" 

"  Survivors"  When  Read  "  Others" 
Examples,  20,  490-493 
In  general,  29,  490 

Justified  by  context,  2  g ,  490 
OTHERWISE,  17,285 
OUNCE,  17,  289 
OUSTER,  17,289 

See  Adverse  Possession. 

Joint  tenants  as  to  adverse  possession 
bet-ween,  see  Joint  Tenants  and 
Tenants  in  Common. 

Actual  ouster,  i ,  186 

Dispossession,  5,  704 

Distinguished  from,  7,  37 
OUT,  17,289 

Laying  out,  12,  965 

Leaving  out,  13,6 

Out  and  out,  17,  289 

Out  of,  17,  289 

Out  of  my  estate,  I  7,  290 

Out  of  term,  17,  290 

Out  of  the  country,  17,  290 

Out  of  the  jurisdiction,  17,  290 

Out  of  the  profits,    17,  290 

Out  of  the  rents,  17,  290 

Out  west,  17,  290 
OUTCROP 

Whether  synonymous  with  apex,  1,613 
OUTFIT,  14,  330;  17,290 
OUTFITTER,  17,  290 
OUTGOINGS,  17,291 

Ordinary,  i  7,  273 
OUTHOUSE,  17,  291,  292 

Meaning  of,  in  arson,  i,  765 
OUTLAW,  17,  293 
OUTLAWRY,  17,293 

Puis  Darrein  Continuance 
Award,  18,  518 

OUTRAGE,  1 7 ,  393 

Outrage  and  indignity,  17,  293 
OUTRAGEOUS,  17,293 
OUTSTANDING,  17,294 

And  bearing  interest,  17,  294 

Crop,  17,  294 

Crop  of  corn,  4,  170 

Liabilities,  17.  294 
OUTWARD 

Oat\vn:-d  mark,  17,294 


OVER,  17,  294 
Make  over,  14,4 
Over  that  sum,  i  7,  295 
Over,    under,    through,    or    across    the 
streets,  i  7,  294 

OVERDRAW,  17,29s 

OVERDUE,  17,295 

OVERFLOWING,  17,  294 

OVERPLUS,  17,  296 

OVERRATE,  17,296 

OVERSEERS,  see  Executors  and  Ad- 
ministrators. 

OVERT,  17,  296 

OVERTAKING  VESSEL,  1 5 ,  301 ;  1 7 ,  297 

OVERWHELMING  PROOF,  17,  297 

OWE,  1 7 ,  297 

"  Due  "synonymous  with  "owing,"  6,  36 

OWELTY,  17,297 

Of  partition,  see  Partition. 
OWING,  17,  297 

Debts  owing,  5,  160 

Due  and  owing,  6,40;  17,  298 
OWN,  I  7,  298 

In  her  own  right,  17,  299 

Name,  i  7,  298 

On  their  own  land,  i  7,  299 

Premises,  17,  298 

Right,  17,298 

Sole  use,  17,  298 

Use,  17,  298 
OWNER,  1 7 ,  299;  2  3 ,  969 

Bankrupt,  17,  300 

Distinguished  from  occupant,  I  7,  30 

Eminent  domain,  i  7,  302, 304 

In  general,  i  7,  299 

In  insurance  policy,  1 7 ,  303 

Legal  estate,  i  7 ,  303 

Lessee,  i  7,  301 

mechanics'  Liens,  15,  18 
Laws,  17,  300,301 
Tenant,  15,  18 

Mines,  17,  302 

Mortgagee,  17,304 

Mortgagor,  17,  304 

Name  of  the  owner,  16,  142 

Of  real  property,  17,  299 

Original  owner,  1 7 ,  275 

Oivner's  risk,  17,  300 

Part  owner,  1 7 ,  300 

Personalty,  i  7 ,  305 

Person  having  equitable  estate,  1  7,  303 

Presumption 

Where   in   the    hands    of    draw^ee   or 
maker,  1 8 ,  206 

Streets  and  sidewalks,  24,  20 

Taxation,  25,  412 

Notice  to  redeem,  25,  428 

Trees,  26,  567 

Whether  it  implies  title,  i  7,  300 

Wife's  separate  estate,  17,  300 
OWNERSHIP,  17,306 

Taxation,  see  Taxation. 

Fire  insurance,  1 1,  290 
OWNING,  17,299 

The  track,  17,  299 

OXEN 

Yoke  of,  7,  138 
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OYSTERS,  8,  27;  17,306 

See  generally,  Fish  and  Fisheries. 
Discrimination  against  non-residents,  8, 

1033 
Larceny,  12,  783 
License 

Oyster  boats,  13,  527 
Natural  oyster  bed,  16,  220 
Oyster  Beds 

Public  right  of  navigation,  i  6,  260 
Planter's  right  to,  17,  307 
Planting    by    individuals    in     navigable 

streams,  8,  32 
Planting  prohibited  by  statute,  8,  33 
Property  in  oysters,  i  7,  307 
Public  right  to,  17,  307 
Right  of  persons  planting  in  navigable 

waters,  8,  25 
Right  of  state  to  legislate,  17,  308 
Rightto  take  shell  fish,  i  7,  307 
State  regulations,  17,  308 
Statutes,  8,  35 

In  Albemarle  Sound,  8,  36 

In  Illinois,  8,  35 

In  Maryland,  8,  35,  37 

In  Massachusetts,  8,  37 

In  Missouri,  8,  36 

In  New  Jersey,  8,  35,  37 

In  New  York,  8 ,  37 

In  Pennsylvania,  8,  35 

In  Virginia,  8,  36,  37,  1024 

Prohibiting  non-residents,  8,  36 
Taking  possession  of  oyster  beds,  8,  32 
Title  to  land  under  water  derived  from 

colonial  grants,  1 7  ,  308 
Trespass,  26,  607 
Trover,  26,  765 
Whether  wild  animals,  i ,  571 

PACKAGE,  17,308 
PACKER,  17,309 
PACKING 

Packing  jury,  17,  309 
PAID,  18,  146 

To  be  paid,  i  8 ,  147 
PAINTINGS, '7,308 
PAIR 

One  pair  of  boots,  2,  476 
PALACE  CARS,  sec  Sleeping  Cars. 
PALMISTRY,  17,309 
PANDECTS,  17,310 
PANEL,  17,310 

Sec  Jury  and  Jury  Trial. 
PAPER,  17,310 

Commercial    fafer,    see    Negotiable 
Instruments.  ' 

Negotiable  faper,  see  Negotiable  In- 
struments. 

Books  and  papers,  17,  311 
'     Paper  mill,  17,  311 

Valuable  paper,  28,  45 
PAPER  BOOK,  see    Settled    Case  on 

Appeal. 
PAR 

Par  of  exchange,  17,311 

Par  value,  17,  311 
PARALLEL,  17,  3" 
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PARAPHERNAL,  17,  312;  22,  3 
PARAPHERNALIA,  17,312;  22,3 
Executors  and  administrators,  7;  254 
Marshalling  Assets 

Against  real  estate  devises,  14,  739 
Examples,  14,  739 
General  legacies,  14,  739 
Real  estate  subject  to  general   charge 
of  debts,  14,  739 
PARCEL,  13,1163;  17,313 
PARCENARY,  4,  146;  17,313 

See    generally.    Joint    Tenants    and 

Tenants  in  Common. 
See  Partition. 

Accountability  for  profits,  17,  315 
Actions  by  or  against  parceners,  i  7,  315 
Character,  17,313 
Compared  with   co-tenants   and   tenants 

in  common,  i  7,  314 
Continuance  of  the  estate,  17,  315 
Conveyance  by  one  parcener  to   another,, 

17,  316 
Curtesy,  17,  316 

Definition,  4,  116;  6,  894;   17,  313 
Dower,  5,  890,  893;  17,  316 
Ejectment,  6,  244 
Entry,  writ  of,  6,  654 
Estate,  17,  314  ' 
How  created,  17,  314 
How  dissolved,  i  7,  316 
Incidents,  17,  315 
In  the  United  States,  17,  314 
Joinder,  I  7,  315 
Liability  of  co-partners  one  to  another, 

17,315 
Property,  17,  SH 
Release,  17,  316 
Title,  17,  314 
Waste,  17,  315 
PARDON,  17,317 
See  Amnesty. 

Suspension  of  sentence,   see   Sentence. 
Absolute,  17,  317 
Acceptance,  17,330 
After  conviction,  i ,  322 
Classification,  17,  317 
Conditional  Pardon,  1 7 ,  317 

See  infra.  Effect  of  Pardon. 
Confessions  obtained  by  offer  of,   3,  477 
Construction  of,  17,  329 
Contract  to  procure,  17,  331 
Conviction 

Necesssary  to  a  pardon,  4,  142,   144 
Costs,  4,  323;   17,  327 
De  facto  governor,  granted  by,  3,  688 
Definition,  17,  317 
Delivery  of,  3 ,  687  ;    i  7,  330 
Doctrine,  i  7,  318 
Effect  of  Pardon,  3,,>687;  1  7,  328 
Conditional  Pardon,  1 7 ,  328 
Breach  of  condition,  17,  328 
Conditions    precedent     and     subse- 
quent, 17,  328 
Examples  of  conditions,  17,  328,  329 
Illegal  condition,  17,  328 
Pardon  on  condition   of  leaving  the 
state,  17,  328 
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Repugnant  conditions,  i  7,  329 

Void  conditions,  17,  329 
Full  Pardon,  17,  325 

Competency  as  a  juryman,  17,  326 

Competency  as  a  witness,  i  7,  326 

Costs,  4.  323;   i'7,  327 

Disabilities,  6,  274;  10,  611;  17,  325 

Examples,  17.  335,  336 

Fines,  17,  326 

Forfeitures,  1 7 ,  326 

In  general,  17,  3^5 

Offices  forfeited,  17,  327 

Penalties,  17,  326 

Vested  property  interests,  1 7 ,  327 
General  pardon,  17,  329 
Of  president's  pardon    as  to  rights  of 

informer,  10,  721 
Fines,  17,326,327 
Forfeitures,  17,  326,  327 
Full  Pardon,  17,  317 

See  infra.  Effect  of  Pardon, 
General,  17,  317 

Effect  of,  17,  319 
History  of,  i  7,  318 
Infamy,  6,  274;  17,  32$ 

Conditional  pardon,  i  o,  612 
Pardon  before  conviction,  10,  611 
Pardon  granted  after  term  of  sentence, 

10,  611 
Phraseology  of  pardon,  10,611 
Nature,  17,  329 

Pardoning  Power,  8,  1404;   17,  318 
At  common  law,  i  7,  318 
Exercise,  17,  318 
Extent,  I  7,  318 
Generallj-,  17,319 
In  Alabama,  17,  320 
In  Arkansas,  i  7,  320 
In  California,  17,  321 
In  Colorado,  1 7 ,  321 
In  Connecticut,  17,  321 
In  Delaw^are,  17,  321 
In  Florida,   i  7,  321 
In  Georgia,  17,  321 
In  Illinois,  i  7,  322 
In  Indiana,    17,  322 
In  Iowa,  I  7,  322 
In  Kansas,  i  7,  322 
In  Kentuclcy,  17,322 
In  Louisiana,  17,  322 
In  Maine,  17,  322 
In  Maryland,  17,  322 
In  Massachusetts,  17,  322 
In  Michigan,  17,  322 
In  Minnesota,  17,  323 
In  Mississippi,  17,  323 
In  Missouri,  17,  322 
In  Nebraska,  1 7 ,  323 
In  Nevada,   17,323 
In  New  Hampshire,  17,  323 
In  New  Jersey,  x  7 ,  323 
In  New  York,  17,  323 
In  North  Carplina,  17,  323 
In  Ohio,  17,  324 
In  Oregon,  17,  3^4 
In  Pennsylvania,  17,  324 
In  South  Carolina,  17,  324 
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In  Tennessee,  17,  324 

In  Texas,  17,  324 

In  Vermont,  17,  325 

In  West  Virginia,  17,  325 

In  Wisconsin,  17,  325 

In  states  generally,  17,  320 

Of  the  president,  i  7,  319 

Of  United  States  government,  17,  319 

Parliament,  17,318,  319 

To  executive,  17,  318 
Penalties,  i  7,  328,  327 
Pleading,  17,  33° 
Plea  of  pardon,  4,  798 
Production  of  pardon  where  it  is  pleaded 

as  a  bar  to  criminal  proceedings,  4,  798 
Proof,  17,  330 
Records,  20,  505 
Reprieve,  2  i,  19 
Revocation,  17,  330 
Validity,  17,  329,  330 
Whether  accessory  is  entitled  to,  i ,  77 
Witnesses,  17,  326 
PARENT  AND  CHILD,  17,  331 
See  Abduction  ;  Adoption  ;  Advance- 
ments;    Apprentice;     Bastardy; 

Children. 
See  generally.  Family;  Guardian  and 

Ward  ;  Infants  ;   Legitimacy;  Se- 
duction. 
See  Fraudulent  Conveyances. 
Adopted  cliild,  see  Adoption. 
As  to  domicil,  see  Domicil. 
Capacity  of  Parties 

Infants,  see  Infancy. 
Married  -momen,  see  Married  Women. 
Concealment    of    birth,     see    Conceal- 
ment op  Birth. 
Contributory  negligence,  see  Contrib- 
utory Negligence. 
Seduction,  see  Seduction. 
Action  for  Injuries  Causing  Deatb,  17,  3S7 

See  Death. 

At  common  law,  17,  387 

Death  of  parent,  i  7,  390 

Loss    of  service   foundation  of  action, 
17.388 

Measure  of  damages,  1 7 ,  390 

Statutes,  17,  387,  388 
Agency 

Power  of  Child  to  Bind  Parent  as  Agent, 

I 7>  356 

Adult  child,  17,  357 

Burden  of  proof,  i,  345;    17,  3S8 

Child  leaving  home  through  fear  of 

violence,  17,  357 
Circumstances    sufficient    to    justify 

finding  the  authority  of  the  child, 

17,356 
Examples,  17,  356-358 
General  rule,  i  7 ,  356 
Minor  voluntarily  leaving  home,  17, 

357 
Necessity  of   expressed    or  implied 

contract,  17,  356 
When  parent  cannot  be  held  liable, 

1 7 ,  356,  357,  358 
Agreement  for  support,  i  7 ,  333,  334 
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=>ARENT  AND  CHILD— Co«!f'rf 

Apprentices,  17,  347 
See  Apprentices. 

Assigning  services   for  benefit  of  par- 
ent, 17,  347 
Fatlier's  right  to   bind   out  children, 

17,   347 
Habeas  corpus,  17,  348 
Informalities,  17,  348 
Mother's  right,  i  7 ,  347 
Statutory  regulations,  17,  348 

Assault  and  battery,  17,  363,  38S,  400 

Board,  1 7 ,  341 

No  implied  promise  to  pay,  3 ,  861 

Bounties,  17,  382 

Burden  of  Proof 
Agency,  i  7 ,  35S 
Claims  for  services,  1 7 ,  337 

Chastisement,  1 ,  794 ;   17,  362,  363 

Claima  for  Services,  1 7 ,  336 
Adult  children,  17,  337,  33S 
Board,  1 7 ,  34^ 
Brother  and  sister,  17,  342 
Burden  of  proof,  17,  337 
Examples,  1 7 ,  336-342 
Express  promise,  1 7 ,  337 
General  rule,  17,  336^ 
Implied  promise,  17,  340 
Intention  of  the  parties,  17,  337 
Legacy,  17,  34' 

Parties  related  by  marriage,  1 7 ,  341 
Presumption  as  tothe  nature  of  serv- 
ices, 17,  336 
Quantum  meruit,  1 7 ,  339 
Question  of  law  or  fact,  1 7 ,  340 
Request  from  father,  17,  340 
Son-in-law,  1 7 ,  341 
Subsequent  promise,  1 7 ,  341 

Clothing,  1 7 ,  385 

Commitment  of  Children  to  Fenal  and  Char- 
itable Institutions,  1 7 ,  400 
See  Houses  of  Correctiost. 
Commitment  an  advantage  to  infant, 

1 7 ,  404.  405 
Consent  of  parent  to  commitment,  1 7 , 

40s 
Cbnstruction  of  statutes,  17,400 
Examples,  1 7 ,  400-405 
For  the  benefit  of  the  infant,  i  7 ,  404 
Informalities   in   commitment,   17,404 
In  general,  17,  400 
Question  for  the  legislature,  i  7 ,  403 
Rights  of  child,  i  7,  404 
Rights  of  parents,  i  7,  401 
Rights  of  state,  17,  401 
Right  to  trial  by  jurj',  17,  401 
Statutes,  1 7 ,  400 

Where  child  has  committed  no  crime, 
17,401 
Control,  1 7 ,  362 

School  teacher,  see  Schools. 

Abandoning  child  to  elements,  17,  364 

Chastisement,  i,  794;  17,  362 

Correction,  17,  362 

Criminal  misconduct  of  parents,  1 7 ,  363 

Cruelty,  17.363 

Moderate  correction,  1 7 ,  362 
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Permitting  child  to  starve,  i  7 ,  364 
Persons  in  loco  parentis,  17,  363 
Step-parent,  17,363 
Want  of  proper  food  or  clothing,  1 7 ,  364. 
Criminal  Misconduct  of  Parents,  1 7 ,  362 
Assault,  I  7 ,  363,  400 
Cruelty,  1 7 ,  3^3 
Excessive  punishment,  1 7 ,  362 
Failure   to   provide    proper    food  and 

clothing,  1 7 ,  364 
Starving  child,  i  7,  363,  364 
Custody,  see    infra.   Commitment    op 
Children  to  Penal  and  Charita- 
ble Institutions  ;  Emancipation. 
Custody  of  Child,  g,  240;  17,  362 
American  Rule,  1 7,  368 

Altering    custody   at    discretion    of 

court,  17,  370     • 
As  between  father  and  mother,  17, 

368,  369 

Awarding  custody  to  third  person, 

17,  370 
Custody  against  child's  welfare,  1 7, 

369.  370 

Habeas  corpus,  5,  833,  836;  g,  176, 

242 ;  1 7 ,  370 

In  general,  17,  368 
Interest  of  child,  17,  368 
Misconduct  of  father,  17,  369 
Mother's  right,  17,  369 
Rights  of  father,  1 7 ,  368,  369 
Rights  of  father  and  mother,  1 7 ,  368 
Very  young  child,  i  7,  369 
Whether  court  bound  to  decide  as  to 

custody,  I  7,  370 
Years  of  Discretion,  1 7 ,  371 

American  rule,  17,  371  . 

Consulting  wishes  of  child,  17,  371 

English  rule,  1 7,  371 

Examples,  17,  371-373 

Fourteen  years,  1 7 ,  371 

What  constitutes  years  of  discre- 
tion, 17,371 

Young  children,  17,372 
At  Common  Law,  i  7,  364 
Death  of  father,  i  7,  364 
Father's  right,  17,  364 
Mother's  right,  17,  364,  365 
Remarriage  of  mother,  i  7,  365 
Contracts  Transferring  Parental  Right,  3, 
882;   17,373 

Agreement  with  the  mother,  1 7 ,  374 
Contracts  against  public  policy,  1 7 , 

373 
Court  refusing  to  restore  custody  ta 

parent,  17,  374 
Examples,  1 7 ,  373-378 
Interest  of  child,,  1 7 ,  374 
Interference  by  court,  1 7 ,  373 
Mother  transferring  her  rights  to  the 

father,  i  7,  374 
Parent    losing   control   through   no 

fault  of  his  own,  1 7 ,  378 
Parent's  right,  i  7 ,  373 
Relinquishment  of  right,  i  7,  375 
When  contract  will  be  enforced,  17, 

375-378 
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Whether  breach  of  contract  is  action- 
able, 1 7 ,  374 
Whether  contract  bars  parent  from 
regaining  custody,  1 7 ,  373 
Divorce,  see  infra.  Disposition   of 

Children  in  Divorce  Suits. 
English  Doctrine,  g ,  240 

Disposition  of  child  upon  habeas  cor- 
pus, 9,  24T 
Equity  jurisdiction,  9,  241 
Exercise  of  choice  by  child,  9,  241 
Father's  abuse  of  right,  9,  340 
Immorality  of  father,  9,  240 
Persons  in  loco  parentis,  9,  240 
Profligacy  of  father,  9 ,  240 
Statutory  modifications,  9,  241 
Surrender  of  custody  by  parent,  9 ,  240 
When  child  is  of  sufficient  discretion 

to  choose  for  itself,  9,  241 
When  entitled   to  habeas  corpus,  9 , 

240 
Whether  father's  right  is  absolute,  9, 
241 
Habeas  Corpus,  5,  833,  836;  9,  176,  242, 

247;   17,  370 

Advice  of  court  as  to  choice  by  infant, 

9,  246 
Applicability  of  English  decisions,  g, 

242 
Application  against  child's  consent, 

9,  242 
Application  by  unauthorized  person, 

g,  242 
Application  for  writ,  g,  242 
Application  should   state  locality  of 

confinement,  g,  242 
Child's  attachments,  g,  246 
Contract  for  surrender  of  custody,  9, 

24s 
Court's  discretion,  9,  245 
Court  will   not  allow  child  to  depart 

in  injurious  custody,  g,  247 
Demand  for  child,  9,  242 
Disposition  by  court,  9,  242 
Disposition  of  child,  9,  245 
Divorce,  5,  833;   9,  247 
Equitable  jurisdiction,  g,  247 
Immorality  of  father,  9,  243 
Incompetency  of  father,  g,  243 
Infant  sickly  or  delicate,  g,  244 
Intemperance  of  father,  g,  243 
Interest  of  child,  g,  245,  246 
Interest  of  child  paramount  consid- 
eration, g,  243 
Mental   capacity   and    not   age   cri- 
terion, 9,  246 
Modification  of  common  law,  g,  243 
Mother's  rights,  9 ,  244 
Person  in  loco  parentis,  g ,  245 
Protection  of  child  while  returning, 

9.247 
Removal     of    formal    objection    to 

father's  custody,  g,  243 
Rights  of  father,  g ,  243 
Scope  of  writ,  g ,  242 
Surrender  of  custody  by  parent,  9, 

244 
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What  amounts  to  illegal  restraint,  g, 

242 
When   court  will  regard  wishes   of 

child,  9,  246 
Where  child  has  reached  age  of  dis- 
cretion, 9 ,  246 
Where  child  is  at  years  of  discretion, 

9,  242 
Whether   father   can  divest   himself 

of    custody    by     agreement    with 

mother,  9,  245 
Whether  father's  right  is  paramount 

to  mother's,  9,  243 
Who  authorized  to  make  application, 

g,  242 
Blegltlmate  Children,  9 ,  248 

Father's  right  as  against  third  party , 

9,  248 
Illustrations,  g,  248 
Mother's  right,  9,  248 
Respective  rights  of  parents,  9,   248 
Where  child  has  discretion  to  choose 

for  itself,   9,  248 
In  Equity,  17,  3^5 

Adequate  remedy  in  another  court, 

1 7 ,  367 
A  trust,  r  7 .  365 
Chancery  courts  in  the  Unitgd  States, 

I  7 ,  366 
How  equitable  jurisdiction  attaches, 

17,  367 
How  equity  will  interfere,  17,  367 
Injunction,  1 7 ,  367 
Insolvency  of  father,  1 7 ,  367 
Interest  of  infant,  i  7 ,  365 
Pecuniary  interests  of  child,  17,  367 
Removal  of  infants  beyond   reach  of 

court,  1 7 ,  367 
Statutory  regulations,   i  7 ,  367 
Mother's  right,  i  7 ,  364,  365 
Statute  of  Victoria,  17,  364 
Statutory  regulations,  i  7,  364,  365,  368 
Definition,  17,  332 
Directions  of  court,  6,  160 
Disposition  of  Children  In  Divorce  Suits,  5 , 

832;  9,  247;   17,  354.  3SS.  372 

See    infra.    Separation     Between 

Husband  and  Wife. 
Access  by  party  not  having  custody,  5, 

837 
Amendment  of  decree,  5,  837 
Awarding  custody  to  third  party,  5,  836 
Award  of  custody  pendente  lite,  5,  833 
Award  of  custody  upon  determination 

of.  suit,  5,  833 
Children  of  nearly  same  age,  5 ,  835 
Collateral  impeachment  of  decree,  5, 

836 
Constituting  infants  wards  of  court,  5 , 

837 
Disposition  upon  bill  for  alimony  only, 

5,836 
Effect  of  decree,  5,  836 
Extra-territorial  effect  of  decree,  5,  837 
Fitness  of  parties,  5 ,  834 
Habeas  corpus  proceedings,  5,  833,836; 

9.  176.  247;    17.  370 
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PARENT  AND  CHILD— Co«/V 
Disposition  of  Children  in  Divorce  Suits — 

Confd 

Inherent  jurisdiction  of  courts,  5,  832 

Innocent'and  successful  party,  5,  835 

Judicial  discretion,  5,  835 

Jurisdiction  of  courts,  5,  832 

Legal  rights  of  party  not  having  cus- 
tody, 5,837 

Liability  of  party  not  having  custody, 
5,837 

Modification  of  decree  in  absence   of 
statute,  5,  837 

Religious  belief,  5,  836 

Religious  education,  5,  836 

Requiring  children  to  be  kept  within 
jurisdiction,  5,  837 

Restraining  party  from  interfering  with 
custody,  5 ,  837 

Scope  of  decree,  5 ,  837 

Statute   providing   for   amendment    of 
decree,  5 ,  837 

Statutory  jurisdiction  of  courts,  5,  832 

Tendency  of  court  to  favor  the  mother, 
5,  83s;   17,  354.  355 

Welfare  of  infant  controls,  5 ,  833 

Where  child  has  reached  age  of  discre- 
tion, 5,  834 

Where  divorce  is  denied,  5 ,  836 

Whether  child  included   by  decree,  5, 
836 
Divorce 

Custody,  see  infra,   Disposition  of 
Children  in  Divorce  Suits. 

Support,  17,  3S4 

Examples,  17,  354-356 
In  general,  1 7  >  355 
Duress 

Threats  against  son,  6 ,  92 
Duress  of  son,  6,  92 
Duties  of  Children,  6,  160;   17,  394 

See  infra.  Rights  of  Parent;  Edu- 
cation ;     Protection  ;    Services 
and  Earnings  ;  Support. 
Education,  6,  160;  9,  100;   17,  346 

Apprentices,  17,  347 

Assigning     services    for    benefit    of 

parent,  17,  347 
Father's   right  to  bind  out  children, 

17,347  / 

Habeas  corpus,  i  7,  348 

Informalities,  17,348 

Mother's  right,  17,  347 

Statutory  regulations,  1 7 ,  348 
Duty  of  parent,  i  7,  346 
Religious  education,  i  7 ,  346 
Trade  or  profession,  17,  346 
Whether  absolute  duty,  17,  346 
Emancipation,  6,448,449;    14,  756,  758; 

17,395;  I  8,  789 

By  agreement,  1 7 ,  395 

By  parol,  14,  757;  i7,395 

Child  'continues   to   live  with  parent, 

I  7,  398 
Consideration   of    a    certain  sum  per 

annum,  i  4,  756 
Contract  of  emancipated  minor,  i  4,  758 


92 


Creditors  of  parent,  i  7,  399 

Desertion,  17,  397 

Efjfect  of  emancipation,  17,  399 

Enlistment  in  the  army,  i  7,  398 

Examples,  18,  789,  790 

Forcing  child   to  abandon  house,  1 7, 

397 

Generally,  14,  756 

How  Effected,  14,  756,  757  ;  17,  395 
By  implication,  14,  7571  i7,  39^ 
Denying  child  a  home,  1 4,  757 
Marriage,  14,  757;  ^7,  397 
Parol,  14,  757;  17,  395 
Refusal  to  support,  14,  757 
Writing,  14,  757 

Implied,  14,  757;  '7,  396 

Indenture  of  apprenticeship,  17,  396 

Infant's  power  to  contract,  i  7,  395 

In  general,  17,  395;  18,  789 

Leaving  home  for  temporary  employ- 
ment, I  8 ,  789 

Majority,  i  7,  398 

Marriage,  14,  757;  '7,  397 

Marriage  without  consent   of   parent, 

17,397 
Permission  to  work,  i  7,  396 
Presumption,  17,  398 
Proof,  17,  398 
Property  of  child,  17,  399 
Question  of  Law  and  Fact,  i  7 ,  398 

Emancipation,  17,  398 
Recovery,  i  4,  756 
Bevocation,   14,  75S 

At  will  of  parent,  14,  75S 
Before  acted  upon,  14,  758 
Offer  to  provide  for   child's  wants, 
14,758 
Settlement,  17,  399;  18,  788,792 
Support  of  child,  17,  399 
Validity,  14,  757 
Enlistment,  1 5 ,  402  ;   17,  3S3 

Emancipation,  17,  398 
Enticing-  away,  see   infra.   Harboring 

and  Enticing  Away. 
Equity,  see  infra.  Support. 
Expectant  estates,  17,  336 
False  imprisonment,  7 ,  665 
Father's  right  to  appear  as  next  friend, 

10,  682 
Gifts,  8,  1310,  1334;  17,  332,  385 
See  Advancements. 
Constructive  delivery,  17,  333 
Examples,  8,  1334-1336 
Gift  by  child  to  parent,  8, 1334;  i  7,  334 
Gift  from  parent  to  child,  17,  332 
Gifts  just  after  majority,  17,  334 
Peace  of  the  family,  i  7,  335 
Presumption  as  to  fraud,  8,  1335 
Presumption  as  to  whether  it  is  a  gift, 

advancement,  or  loan,  8,  1334 
Presumption  in  favor  of  continued  pos- 
session of  father,  8,  1334 
Revocation,  8,  1341 
Transfer  for  support,  i  7,  333 
Transfers  of  land,  i  7,  333 
Undue  influence,  17,  334 
Validity,  17,  332 

Vol.  II. 


Parent  and  Child, 


INDEX-DIGEST. 


Parent  and  Child. 


Grandchildren 

Presumption  as  to  services  and  board, 

17,344 
Habeas  Corpus,   5,  833,  836;  9,  247;  17, 

370 

See  infra,  Custody. 

Appeal,  17,  370 

Application  against  wish  of  child,   g, 

177 
Application  by  parent,  9,  176 
Discretion  of  court,  1 7 ,  370 
Refusal  of  court  to  decide  as  to  custody, 

1 7 ,  370 

Res  adjudlcata,  17,  370 

To  recover  custody,  i  7 ,  370 
Harboring  and  Enticing  Away,  1 7 ,  388 

Burden  of  proof,  17,  389 

Criminal  process,  i  7 ,  389 

Examples,  17,  388-390 

In  general,  1 7 ,  388 

Intention,  17,  388 
House  of  correction,  see  infra.  Commit- 
ment OF  Children  to  Penal  and 

Charitable   Institutions,  and  see 

House  of  Correction. 
niegltltnate  Children,  1 7 ,  345 

See  Bastardy;  Legitimacy. 

X)uty  to  support,  17,  345 
Implied  contracts  betw^een,  3,  861 
In  general,  17,  33^ 
Injunction 

Custody,  I  7,  367 
Injuries,  see  infra.  Personal  Injuries 

to  Child. 
In  Loco  Parentis,  1 3,  93>  94.  998;  17,  363. 

387 

See  infra.  Quasi  Parental   Rela- 
tion. 
Insurable  Interests,  1 1,  318 

Child  in  life  of  parent,  1 1,  319 

Parent  in  life  of  child,  1 1,  318 
Intoxicating   liquors,  consent  of  parent 

to  sell  to  child,  1 1 ,  700 
Issue  correlative  with  parent,  1 1 ,  875 
Liability  of  Parent  for  Torts,  1 7,  392 

Child  engaged  in  his  father's  service 
I  7,  392 

Examples,  i  7,  392,  393 

General  rule  as  to  liability,  i  7,  392 

In  Louisiana,  17,  394 

Minor  under  contract  with  his  father, 

17,  393 
Permitting    child    to   have    dangerous 

weapon,  17,  392 
Wilful  trespasses,  17,  392 
Libel  and  slander,  13,  416,  448 
Loco  Parentis,    13,  93,   94,  998;   17,  363, 

387 
Manslaughter,  9,  592 
Marriage,  17,  397 

Consent  of  parents,  14,  488,  517 
Master  and  servant,  see  infra.  Claims 

FOR     Services;     Relationship    of 

Master   and    Servant;    Services 

and  Earnings. 
Murder 

Accessory  after  the  fact,  g,  577 
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Necessaries,  17,  351,  394 

Child's  liability  for  necessaries  fur- 
nished parent,  17,  394 

Claims  for  services,  i  7 ,  340 

Examples,  17,  351,  353 

Implied  promise  on  part  of  parent,  i  7, 
351 

Stepchild,  17,  343 

Whether  parent  bound  to  pay  for,  17, 

3SI.  352 
Parent  natural  guardian,  9,  86 
Parent's  control    over  child's    property, 

9,  86 
Parent's  Bights 

Services    and    earnings,    see    infra. 

Services  and  Earnings. 
Partnership 

When   parent  is   liable  as  partner,  17, 

872 
Whether   parent   who   invests   money 

for  son's   benefit  becomes  a  partner, 

17,871,872 
Personal  Injuries  to  Child,  1 7 ,  385 

See  infra,  Haboring  and  Enticing 

Away. 
Adult  child,  17,  387 
American  rule,  17,  386 
Assault  and  battery,  17,388 
Damages,   17,390 
Death  of  ChUd,  17,  387,  390 

At  common  law,  17,  387 

Loss  of  service  foundation  of  action, 
17,388 

Statutes,  17,  387,  388 
Dog  cases,  i  7,  386 
Exarmples  of  damages,  17,  390,  391 
Exemplary  damages,  i  7 ,  392 
Foundation  of  action,  1 7 ,  385 
Loss  of  services,  i  7,  385,  390,  391 
Measure  of  damages,  i  7,  390 
Mortality  tables,  i  7 ,  392 
Parent   retaining   right   to   child,    17, 

386 
Parent's  negligence,  17,  390 
Parent's   right   to  recover   for   injury, 

1 7 ,  385 

Persons  in  loco  parentis,  1  7,  387 

Right  of  mother,  17,  387 

Special  damages,  1 7 ,  391 

Very  young  child,  17,  386 

Where  child  cannot  be  treated  as  serv- 
ant, I  7,  386 

Wounded  feelings,  17,  391 
Poor  and  Poor  Laws 

Removal,  x  8 ,  788,  806 
Portions 

Ademption  of  Legacies  by  Portions,  1 3 , 
92 

See  Advancement. 
Advancements  prior  to  legacy,    1 3 , 

94 
Amounts  advanced  very  small,  i  3 ,  96 
Bequest  of  residue,  13,  98 
Devise  of  real  estate,  13,  98 
Difference  in  limitations,  i  3,  95 
Difference  in  times  of  payment  be- 
tween two  provisions,  i  3,  95,  96 
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PARENT  AND  CHILD— Co«i'</ 
Portions —  Confd 
Ademption   of  Legacies    by   Portions — 
Confd 

Differences  in  the  amounts,  I3i  95 
Effect  of  ademption  of  life  interest 

upon  ulterior  limitation,  13,  94 
Grandfather,  1 3 ,  93 
In  loco  parentis,  13,  94 
Legacy   certain    and    advancements 

contingent,  13,  97 
Legacy  of  subsequent   advancement 

not  of  the  same  kind,  13,  97 
Legacy    or    advancement    given   in 

compensation,  13,97,98 
Mothers,  13,  93 
Payment  to  husband,  1 3 ,  92 
Pecuniary    legacy    and     subsequent 

gift  of  house  and  lot,  13,  97 
Presumption  that  advancement  is  in 

lieu  of  legacy,  1 3 ,  92 
Presumption  that  legacy  is  by  por- 
tions, 13,  92 
Pro  tanto  ademption  of  legacy,  1 3 , 

92 
Putative  father,  1 3 ,  93 
Rebuttal,  13,  95,  96 
Republication  of  will  by  codicil,  13, 

99 
Settlement  preceding  will,  13,  95 
Share  of  residue,  13,  98 
Specific  legacies,  13,  98 
Testator's  intention,  1 3 ,  97 
Uncles,  13,93 

Where  the  advancement  is  equal  to 
or   greater   than   the    amount    of 
legacy  1 3 ,  92 
Will  preceding  settlement,  1 3 ,  95 
Privileged  communication,  ig,  155 
Property  of  Child,  i  7,  384,  395 

See  generally.  Guardian  and  Ward. 
Child's  clothing,  17,  385 
Creditors  of  parent,  1 7 ,  384 
Gift  to  child  by  parent,  1 7 ,  385 
Parent's  right  in  general,  17,  384 
Payment  to  father  by  debtor  of  child, 

17,  384 
Whether   father  is  natural    guardian, 

17.  384 

Protection,  1 7 ,  345 

4}ua8i  Parental  Relation,  17,  342 
Board,  17,  343 

'    Claims  for  services,   17,  340 
Contracts  for  necessaries,  17,  343 
Damages  for  injuries  to  step-children, 

17,  342 
Duty  to  support  step-children,  17,  343, 

349 
Grandparent  and  grandchild,   1 7 ,  343 
Policy  of  the  law,  i  7 ,  342 
Services,  17.  343 
Step-children,  17,  342 
Stranger,  1 7 ,  344 
Relationship  of  Master  and  Servant,   14, 

75S>  7S9>  768 

Adopted  children,  14,  759 

Brother  and  sister,  14,  769 
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Child  in  actual  service  of  another,   14, 

755 

Grandparents  and  grandchildren,  14, 
768 

Illegitimate  children,  14,  759 

Mother's  rights,  14,  756 

Parent's  right  to  service,  i  4,  755 

Step-children,  14,  759 

Step-father  or  mother,  14,  768 
Religious  education,  17,  346 
Rescission 

Contract  entered  into  by  reason  of  du- 
ress, 2  1 ,  43 

Undue  influence,  21,  36 
Rights  of  Child,  1 7 ,  395 

Emancipation,  see  infra.  Emancipa- 
tion. 

Necessaries,  see  infra.  Necessaries. 

Disposing  of  parent's  property,  i  7, 39s 

Right  of  inheritance,  i  7 ,  395 

Suits  by  Child  Against  Parent,  1 7,  399 
Assault,  I  7 ,  400 
Injuries  to  child,  i  7,  400 
Not  encouraged  by  courts,  17,  399 
To  use  property  of  parent,  17,  395 
Rights  of  Parent 

See  infra.  Control;  Custody  of 
Child;  Personal  Injuries  to 
Child. 

Services  and  earnings,  see  infra, 
Services  and  Earnings. 

Mother,  17,  362 

Property  of  Child,  1 7 ,  384 

See     generally.     Guardian     and 

Ward. 
Child's  clothing,  1 7 ,  385 
Creditors  of  parent,  17,384 
Gift  to  child  by  parent,  17,  385 
Parent's  right  in  general,  1 7 ,  384 
Paj'ment    to    father    by    debtor    of 

child,  17.  384 
Whether  father  is  natural  guardian, 

17,384 
Sale  of  expectant  estates,  17,  336 
Satisfaction  of  portions  hy  advancement, 

13,  91 
Satisliiction  of  Portions  by  Legacies,  13,87 

Advancement,  13,  89 

Bequest  less  than  portion,  13,  87 

Contingency,  13,  90 

Difference  in  times  of  payment,  13,88 

Direction  to  ,pay  debts,  1 3 ,  91 

Distinction  between  legacy  and  satis- 
faction of  a  debt  due  a  child  and 
legacy  in  satisfaction  of  apportion- 
ment, 13,  88 

Land  for  money,  1 3 ,  90 

Legacy  given  tor  a  different  purpose, 

13,90 
Money  for  land,  1 3 ,  90 
Not  ejusdem  generis,  i  3,  90 
Pro  tanto  satisfaction,  i  3 ,  88 
Provisions  of  a  different  nature,  J  3, 89 
Rebuttal     of     presumptions      against 

double  portions,  1 3 ,  91 
Satisfaction   of  portions   by  advance- 
ments, 13,  88 
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Statement  of  the  rule,  13,  87 

To  whom  rule  applies,  1 3 ,  87 

Whether  a  legacy  or  distributive  share 
is  an  advancement,  1 3 ,  91 
Seaman,  14,  428 

Father's  right  to  wages,  1 7 ,  382 
Separation  Between  HnsT)aiid  and  Wife 

Provision  for  Children,  17,  354;  22,  68 
Arrangement  in  the  deed,  2  2,  69 
Child's  welfare,  22,  68 
English  law,  22,  69 
Examples,  22,  68,  69 
Services  and  Earnings,  i  7 ,  379 

Right  of  faretii  -where  child  is  in- 
jured, see  infra,  Personal  In- 
juries TO  Child. 

Services,  see  infra.  Claims  for 
Services. 

Assignment  of  child's  services,  17,382 

At  common  law,  i  7,  380 

Creditor  reaching  child's  earnings,  17, 
383 

Creditor's  Bights 

Emancipated  child,  17,  399 

Discharge  of  child,  i  7,  383 

Emancipated  child,  i  7,  399 

Employment  of  child  against  will  of 
parent,  1 7 ,  382 

Enlistment  in  the  army,  17,  382 

Father's  right,  i  7 ,  379 

Implied  authority  of  child  to  contract, 
17,  382 

Military  bounties,  1 7 ,  382 

Minor  seaman,  i  7 ,  382 

Mother's  right,  1 7 ,  379 

Mother's  right  after  death  of  father, 

17,  379 
Parent  authorizing  son  to  contract,  i  7, 

381 
Parent's  right  in  general,  i  7,  379 
Payment  to  child,  17,  381 
Quantum  meruit,  1 7 ,  380 
Ratification  of  contract  by  father,  1 7 , 

382 
Relinquishment    of    right    to    child's 
earnings,  17,  383 
,  Remarriage  of  mother,  i  7,  380 
Repudiation  of  contract  by  father,  17, 

382 
Right  of  action  for  child's  services,  1 7 , 

380 
Right  to  enlist,  1 7 ,  383 
Settlement,  1 8 ,  788,  792 
Under  Poor  Laws,  1 8 ,  788 
Adopted  child,  18,  790 
Children  by  divorced  father,  18,  791 
Children    separated    from    parents, 

18,790 
Continuance  of  settlement,    18,  788 
Deriving     settlement    from    grand- 
father, 18,  788 
Emancipation,  i  8 ,  7S9 
By  law,  18,  789 
Examples,  18,  789,  790 
Leaving  home  for  temporary  em- 
ployment, 18,  789 
Settlement  at  time  of,  18,  789 
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Who  maj'  emancipate  child,   18, 
789 
Examples,  18,  787,  788 
Follows  that  of  father,  i  8,  788 
Generally,  18,  787 
Illegitimate  Children,  1 8 ,  791 
Emancipation,  18,  792 
Examples,  i  8,  792 
Retaining  mother's  settlement,  18, 

791 
Settlement  of  mother   at  time  of 

birth,  I  8,  791 
Statutes,  18,  792 
Leaving    home    for   temporary  em- 
ployment, 18,  7S9 
Legitimate  child,  i  8 ,  787 
Marriage  of  Parent,  i  8 ,  790 

Effect  of  another  marriage  at  com- 
mon law,  I  8,  790 
Examples,  18,  791 
Statutes,  18,  791 
Place  of  birth,  18,  788 
Prima  facie  settlement,  i  8,  788 
When  child  arrives  at  age,  .18,  788 
When  father  has  no  settlement,  1 8 , 

787 
When  it  ceases  to  follow  father,  i  8, 

78S 
Whether   child   can    acquire    in    his 
own  right,  i  8 ,  789 
Specific  Performance,  22,  987 
Parol  gift  of  land,  2  2 ,  987 
Promise  to  convey  land,  22,  988 
Starving  child,  17,  364 
Step-children,  see  infra.  Quasi  Paren- 
tal Relation. 
Step-paxent 

Chastisement,  17,  363 
Suits  by  Child  Against  Parent,  1 7 ,  399 
Assault,  1 7 ,  400 
Injuries  to  child,  1 7 ,  400 
Not  encouraged  by  courts,  17,  399 
Support,  9,  100;   17,  348 
AhUlty  to  Support,  1 7 ,  350,  358 
Ability  of  father,  1 7 ,  358 
Allowance  from  principal,  17,  362 
Allowance  from  special  fund,  17,  360 
Allowance  to  mother,  17,  361 
Applying  income  to  support  of  child, 

17,  359 
Child's   circumstances   and   fortune, 

1 7 ,  359 
Divorce,  17,  361,  262 
Expenses  of  past  maintenance,  17, 

359 
Father's  right  to  reimbursement,  17, 

358 
Sanction  of  court,  17,  359 
Where  father  has  ability  to  support, 

17,  359 
Where  son  is  apprenticed,  1 7 ,  359 
Adult  child,  17,  353 
At  common  law,  1 7 ,  348 
Child  having  voluntarily  left  home,  1  7, 

352>  353 
Child's  duty  to  support  parent,  17,394; 
18,  811 
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PARENT  AND  CHILD-  Cont'd 
Support — Cont'd 
Divorce,  i  7 ,  354 

Custody   given   to   the   mother,  17, 

354.  355 
Examples,  17,  354-35° 
In  general,  i  7 .  355 

Duty  of  child  to  support  parent,  i  7,  394; 
18,811 

Duty  of  grandparent  to  support  grand- 
child, 18,  811 

Duty  of  parent  to   support  child,   i  7, 
351;  18,811 

Emancipated  child,  1 7 ,  399 

Father's   duty  to  support  illegitimate 
child,  17,  345 

Husband's  duty  to  support  parents  of 
w^fe,  18,  812 

Illegitimate  children,  18,  811 

Implied  promise,  17,  351 

In  Equity,  17.  358 

See  Guardian  and  Ward. 
Ability  of  father,  17,  358 
Allowance  from  principal,  17,  362 
Allowance    from    special   fund,  17, 

360 
Allowance  to  mother,  17,  361 
Applying     income     to    support    of 

child,  17,359 
Child's   circumstances    and  fortune, 

17,359 
Divorce,  17,  361,  362 
Expenses  of  past  maintenance,   17, 

359 
Father's  right  to  reimbursement,  17, 

358 
Sanction  of  court,  1 7 ,  359 
'  Where   father   has  sufiicient  ability, 

17,359 

Where  son  is  apprenticed,  17,  359 
In  general,  17,  348 
Mother,  1 7 ,  353 
Necessaries,  17,  351 

Step-children,  17,343 
Non-enforceable  duty,  1 7 ,  350 
Power  of  Child  to  Bind  Parent  as  Agent, 

17,  356 

Adult  child,  17,  357 

Burden  of  proof,  17,358 

Child  leaving  home  through  fear  of 

violence,  17,  357 
Circumstances    sufficient   to   justify 

finding  the  authority  of  the  child 

17.356 
Examples,  17.  3S6-3S8 
General  rule,  17,  356 
Minor  voluntarily  leaving  home,  17, 

357 
Necessity  of  express  or  implied  con- 
tract, I  7.  356 
When  parent  cannot  be  held  liable, 
17,356-358 
Separation,  17,  354;  22,68 
Statute  of  Elizabeth,  17,  348 
Statutes  in  the  United  States,  17,  348 
Step-children,  17,  349 
When  liability  accrues,  17,  350 
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Telegrapbs  and  Telephones 

Right  to  sue  company,  25,  829 
Tort  by  command  of  parent,  i  o,  668 
Torts,  see  infra.  Liability  of  Parent. 
Right  of  parent  ivhere   child  is  in~ 
jured,    see  infra,    Personal  In* 
JURIES  TO  Child. 
Undue  Influence,  8,  650;  27,  485 
Age  of  child,  27,  491 
Brothers  and  sisters,  2  7 ,  490 
Exerted  Upon  the  ChUd,  27,  485 
Age  of  parties,  27,  488 
Bastards,  27,  488 
Conflict  of  authority,  27,  486,  487 
Examples,  27,  485-488 
Gifts,  27,488 
In  general,  27,  485 
Presumption,  27,  485 
Transactions  closely  scrutinized,  27, 

487 
Exerted  Upon  the  Parent,  2  7 ,  488 

Affirmative  proof  necessary,  2  7 ,  489 
Circumstances,  27,  488 
Examples,  2  7 ,  488-490 
Whether  there  is  a  presumption  of 
undue  influence,  2  7 ,  488 
Father-in-law  and  son-in-law,  27,  491 
Mother-in-law  and  son-in-law,  27,  490 
Persons  in  loco  parentis,  27,  490,  491 
Uncle  and  nephew  and  niece,  27,  490 
Wills,  27,  515 

Examples,  27,  515 
In  general,  27,  515 
Presumption,  27,  515 
Proof,  27,  5^5 
Vagrancy 

Notice  to  parent,  28,  43 
Wages 

Not  implied,  3,  861 
Warranty  of  Attorney 

To  confess  judgment,  28,  694. 
Witnesses,  29,  601 
Years  of  discretion,  i  7,  371 
PARI  DELICTO,  17,406 
PARISH,  20,774 

Synonymous  with  township,  26,  99 
PARISH  REGISTER,  20,  519 
PARKS  AND  PUBLIC  SQUARES,    17, 
407 

See  Dedication. 

See   generally.     Streets    and    Side- 
walks. 
Alienation  by  municipality,  5,  418 
As  boundaries,  2,  507 
Assemblies  in  parks,  17,  416 
Assessments,  1 7 ,  414 
Abutting  lots,  i  7,  414 
Assessments  of  park  property  for  pub- 
lic improvement,  17,  414 
Board  of  park  commissioners,  17,414 
Examples,  17,  414 
In  general,   17,  414 
Lands  outside  of  city,  17,  414 
Change  of  use,  24,  48 
Condemnation,  6,  524;  17,  412 
Assessments,  17,  412,  413 
Authority  of  legislature,  1 7 ,  413 
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Authority  of  state,  i  7,  413 
Compensation,  17,412 
Compliance  with  statute,  17,  413 
Demolition  of  structures  on  land  taken 

for  parks,  17,  412 
Ornamental  purposes,  17,  413 
Owner's  right  to  compensation,  i  7,  413 
Public  use,  6,  524 
Purchase  of  fee,  17,  413 
Purchase  of  land  outside  of  boundaries 

of  city,  17,  412 
Connecting  parks  with  streets  and  other 

parks,  17,  415 
Control  of  park  property,  i  7,  415 
Dedication,  i  7 ,  407 

See  generally.  Dedication. 
Acceptajice,  17,  411 

Map,  17,  412 

Necessity,  17,  411 

Presumption,  17,411 

Silence  of  proprietors,  17,  411 
By  writing,  17,  407 
Erection   of  private   house   upon,  17, 

411 
Form,  I  7,  407 
Generally,  i  7,  407 

Marking  land  as  public  square,  i  7,  408 
Revocation,  17,  410 
Sale  of  lots  with  reference  to  plan,  i  7, 

408 
Upon  water  front,  17,411 
What    amounts   to    a   dedication,    1 7 , 

408 
Whether  dedication  must  be  evidenced, 

17,407 

Whether  doctrine  is   applied  to  parks 
and  public  squares,   17,407 
Definition  of  park,  17,  407 
Definition  of  public  square,  i  7,  407 
Discontinuance,  17,418 
Eminent  Domain,  see  infra.  Condemna- 
tion. 

As  to  the  exercise  of  eminent  domain 
generally,  see  Eminent  Domain. 
Erection  of  private  structures,  17,411 
Ii^unction,  i  7 ,  410 

Revocation  of  dedication,  i  7,  410 

Sale  of  land,  17,  409 

Used  for  different  purposes,  i  7 ,  409 
Lease  of  parks  and  squares,  17,  415 
Local  assessments,  25,  514 
Local  improvements,  10,  291 
Location     of     railroad    through    public 

park,  I  7,  418 
Nuisances,  17,  411 
Personal   injuries  in  parks  and  adjoining 

streets,  i  7,  416 
Purchase  of  land  outside  of  boundaries 

of  city,  17,  412 
Purposes,  i  7,  416 
Sale  of  Land  Devoted  to  Parks  and  Squares, 

17,417 

Authority  from  legislature,  i  7,  417 

County's  right,  1 7 ,  417 

Injunction  by  lot  owner,  17,  410 

Lands  dedicated  by  private  individuals, 

17,  417 
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Lands  dedicated  for  particular  pur- 
poses, I  7,  418 

Location  of  railroad  through  public 
park,  I  7,  418 

Title   acquired   by  condemnation,   17, 

417 
Street  Railway s,  23,  951 

Consent  of  owners,  23,  972 
Taxation,  25,  94 
Usage,  17,  416 
PARLIAMENTARY  LAW 
Appeal,  I,  629 

Legislator's   privilege  from  arrest,  i ,  727 
PARLOR  CARS,  see  Sleeping  Cars. 
PAROCHIAL  CHURCH,  17,  418 
PAROL,  17,418 
PAROL  EVIDENCE,  17,  4i9>  420 

Absolute  conveyance  intended  as  a  mort- 
gage, see  infra.  Deed  Absolute  on 
Its  Face  a  Mortgage. 
Acceptances,  17,  429 
Acknowledgment,  5,  445 

Certificate  of  married  women  not  aided 

by  parol  proof,  1 ,  165 
Impeachment  by,  1,  158,  160 
Inadmissible   to  prove    essential    fact 

omitted,  i,  151 
Of  married  women,  14,  630 
Admissibility,  see  infra.  General  Rule. 
In  behalf  of  agent,  i ,  403 
In  general,  i  7,  420 

To  show  that  party  making  any  con- 
tract acted  as  agent,  1 ,  392 
Admissions,  9,  354 
Advancements,  i,  218 
Ambiguity,  I,  542;  1 1,  509 

To  explain  patent,  i ,  527 
Annexing  a  Condition  to  Conveyance  Abso- 
lute on  Its  Face, 1 7 ,  445 
See  infra.  Deed   Absolute    on  Its 

Face  a  Mortgage. 
Application  of  principles,  i  7,  445 
At  law,  I  7 ,  445 

Condition  changing  purpose  of  instru- 
ment, 17,  446 
Conditions  precedent,  17,446 
Conditions  subsequent,  i  7,  446 
Contract  of  sale,  17,  445 
Contradictory  conditions,  i  7,  446 
General  rule,  i  7,  445 
In  equity,  17,  445 
Mortgages,  17,  445 
Notes,  17,  44S 
When  inadmissible,  i  7,  446 
Assignments,  17,  425 
As  to  character  of  party  signing  instru- 
ment, I,  391 
Awards  by  arbitrators,  1 7 ,  422 
Bill  of  Lading,  2 ,  224,  228 ;  17,  434  ' 

Acknowledgement  that   goods   are   in 

good  order,  i  7 ,  434 
Partaking  of  nature  of  a  contract,   i  7, 

434 
Partaking  of  nature  of  a  receipt,  1 7 ,  434 
Bill  of  Sale,  1 7,  425,  427 ;  22,  736 
Limitation,  17,  425 
Reservation,  17,  425 
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PAROL  EVIDENCE— CoB^'rf 
Bills  and  Notes,  i,  538,  541,  542;  z,  326 
Acceptances,  i  7 ,  429 
Accommodation  indorsers,  4,  7 
Admissibility,  i  7 ,  427 
Admissibility  in  general,  i  7,  425 
Conditions,  17,427 
Date,  2,  320,  321,  328 
Examples,  17,  427-429 
Fraud,  i  7,  429 
Indorsements,  17,429 
Parol  evidence  to  show   that  bill   was 

without  recourse,  2 ,  389 
Payment,  17,  427,  428 
Place  of  payment,  2,  332 
Time  of  payment,  i  7 ,  427 
To  show  date  of  indorsement,  2 ,  382 
To  show  payee  of,  2,  336 
To  vary  written  date  of  payment,  2, 

328 
Varying  order  of  liability  of  indorsers, 

2.  385 
Bonds,  1 7,  425 

Absolute  bond  intended  as  an  indem- 
nity, 1 7 ,  426 

Examples,  1 7 ,  425,  426 

Name  inserted  by  mistake,  i  7,  426 
Books  of  private  corporations,  20,  521 
Soundaries 

Stipulations  as  to,  17,  424 

To  control  courses  and  distances,  2 ,  508 

To  show  where  lost  monument  stood, 

2,  501 
To  supply  inaccuracies  in  description 

of,  2,  496 
Where  there  is   a   variance    between 
monuments      and      boundaries      of 
courses  and  distances,  2,  503 
Broker,  to  show  that  he  acted  as  agent, 

2,  59° 
Certificate 

Omissions  Which  Have  Been  Held  Fatal 
Essential   facts   cannot  be  proven  by 
parol,  I,  159 
Champerty   and   maintenance   to   show, 

3,73 
Charter  parties,  17,  426 
Community  Property 

To  rebut  presumptions,  3,  355 
Composition  with  Creditors,  3 ,  390 

Authority   of  partners  to  make,  3 ,  387 
Condition,  1 7 ,  438 

See  infra,  Annexing  a  Condition 
TO  Conveyance  Absolute  on  Its 
Face. 

Delivery,  2,  343 

Precedent,  i  7 ,  436 
Connecting  and  Explaining  Contemporane- 
ous Writings,  17,  442 

Admissibility  of  evidence,  17,  442 

Agreement  effected  by  several  distinct 
instruments,  i  7 ,  443 

Illustrations,  17,443 

Limitations  of  rule,  17,  443 

Omission,  17,  443 
Consideration 

Failure  of,  17,  438 
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Proving  Real  Consideration,  1 7 ,  43S 

Admissibility,  i  7,  438 

Collateral  action,  17,  442 

Defeating  legal  operation  of  instru- 
ment, I  7 ,  439 

Examples,  i  7,  438-442 

Extent  of  inquiry,  17,4.39 

Failure  of  consideration  appearing 
on  the  face  of  the  instrument,  17, 
442 

Generally,  1 7 ,  438-442 

Impeaching  for  fraud,  i  7 ,  442 

In  Alabama,  17,  441 

In  Louisiana,  17,  441 

In  Massachusetts,  17,  441 

In  Michigan,  17,  441 

In  Mississippi,  17,441 

In  Ohio,  I  7,  441 

Qualification  of  the  rule,  1 7 ,  439 

Rescission  on  ground  of  fraud,  1 7 ,  441 

Specific  performance,  i  7 ,  442 

Validity  of   instrument   directly   in 
issue,  17,  441 
Want  of,  17,  438 
Construction,  1 7, 450 

See    infra.   To  Interpret   or   Ex- 
plain Written  Instrument. 
Explaining  illegible  writing,  i  7,  450 
Explaining  Meaning  of  Terms,  i  7,  450 
■     Evidence  to  rebut  an  equity,  17,  453 

Examples,  1 7 ,  450,  452 

Explaining    circumstances  of  case, 

17,452 
In  general,  17,  450 
Limitation,  i  7 ,  452 
Popular  words  in  a  different  sense, 

17,451 
Scope  of  the  rule,  i  7,  451 
Special  meaning  attached  to  a  word, 

17,451 
Subsequent  acts  of  parties,  1  7 ,  453 
Subsequent  declarations    of   parties, 

'7,453 

Where  language  has  a  fixed  mean- 
ing, 17,  453 

Word  having  well  understood  mean- 
ing! 17,  451 

Words  of  arts  or  trades,  17,  451 

Words  of  technical  or  local  signifi- 
cation, I,  543;  17,  451 
Constructive  trust,  10,  78,  ,84  ' 

Contemporaneous  Parol  Agreements,    17, 

443 

Agreement  founded  on  a  distinct  con- 
sideration, 17,  443 

Agreement  of  which  written  contract  is 
the  consideration,  17,  443 

Collateral  agreements,  17,  443 

Contradictory  to  written  contract,  17, 

444 
Inconsistent  with  written  contract,  17, 

444 
In  general,  17,  443 
Instances,  i  7,  443,  445 
Contemporaneous    Tvritings,    see  ijifra. 
Connecting  and  Explaining  Con- 
temporaneous Writings. 
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Contracts,  i  7.  437,  438 

See  infra,  General  Rule. 

Impeaching  for  fraud,  17,  437,  438 
Contracts  to  sell  personal  property,  17, 

425 
Contracts  to  Sell  Eeal  Estate,  i  7 ,  424 

Examples,  i  7 ,  424 

Inadmissible  in  general,  i  7,  424 

Stipulations  as  to  boundaries,  i  7 ,  424 

Time  of  conveyance,  17,  424 

Time  of  payment,  i  7,  424 
Contradicting,  altering,  or  varying,  17, 

420 
Covenants,  17,  426 
Crops,  4,  889;  17,  423 
Heed,  I,  538;  4,  523;  5,  423;  17,  422 

Acknowledgment  of  receipt  of  money, 

17,  434 
Application  of  rule,  17,  422 
Conditions,  17,423 
Examples,  17,  423 
Growing  crops,  4,  889;  i  7,  423 
Parol  reservation  of  crop,  4, 889;  i  7, 423 
Reservation  or  limitation,  17,  423 
Several  parts  of  deeds,  1 7 ,  422 
To  contradict  acknowledgment  of  con- 
sideration, 5,  436 
To  show  that  deed  was  delivered  on 
day  of  date,  5,  446 
Deed  Absolute  on  Its  Face  a  Mortgage,  6, 

67s;  15,  789;  17,454.  465 
Acci<ient  or  fraud,  i  7,  454 
Admissibilit3'  at  law,  i  7 ,  461 
Admissibilit3'  in  equity,  17,  454 
Admissibility  of  parol  evidence,  6,  675; 

1 5 ,  789;  I  7 ,  4S4 
Admissibility  under  codes,  i  7,  461 
Chattel  mortgage,  3,  177 
Different  dates,  15,  789 
English  decisions,  17,  454 
Fraud,  17,  455 
General  principles,  17,  454 
Grounds  upon  which  doctrine  rests,  6, 

676;  17,454  , 

In  Alabama,  17,  459 
In  Arkansas,  17,  455 
In  California,  17,  456 
In  Colorado,  17,  460 
In  Connecticut,   i  7,  459 
In  Florida,  17,  456 
In  Georgia,  i  7 ,  460 
In  Illinois,  17,  456,  462 
In  Indiana,  i  7,  457 
In  Iowa,  17,  460 
In  Kansas,  17,  457 
In  Kentucky,  17,  460 
In  Maine,  17,  457 
In  Maryland,   17,460 
In  Massachusetts,  17,  455 
In  Michigan,  17,  457 
In  Minnesota,  17,  457 
In  Mississippi,  17,  457 
In  Missouri,  17,  460 
In  Nebraska,  17,  458 
In  Nevada,  i  7 ,  458 
In  New  Hampshire,  i  7,  460 
In  New  Jersey,  17,  458 
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In  New  York,  i  7,  458,  462 

In  North  Carolina,  17,  460 

In  Ohio,  17,  461 

In  Oregon,  17,  459 

In  Pennsylvania,  17,  459 

In  Rhode  Island,  17,  460 

In  South  Carolina,  17,  460 

In  Tennessee,  17,  459 

In  Texas,  i  7 ,  461 

In  United  States,  17,  455 

In  Vermont,  17,  460 

In  Virginia,  17,  459 

In  West  Virginia,  17,  459 

In  Wisconsin,  i  7,  460,  462 

Objections  to  admissibility  answered, 

I  7 ,  462 
Parties',  17,  463 

Bona  fide  purchasers,  1 7 ,  465 

Burden  of  proof,  i  7,  467 

By  whom  conveyance  should  have 

been  made,  1 7 ,  463 
Circumstances  attending  the  transac- 
tion, 17,  466 
Creditors,  17,  465 
Mortgagor's  right  when  transfer  was 

made,  1 7 ,  464 
Obligation  of  the  parties,  i  7 ,  04, 465 
Rights  of  third  parties,  1 7 ,  465 
Sufficiency  of  evidence,  17,  465 
Whether  grantee  must  be  a  creditor, 

17,  464 
Who  may  be,  1 7 ,  463 
Same  transaction,  15,  789 
Statute  of  frauds,  6,  678;  17,  462 
United  States  courts,  17,  455 
De  facto  officers,  i  z,  396 
Defective  instruments,  see  infra.  Writ- 
ten   Instruments    Intrinsically 
Incomplete. 
Definition,  17,419 
Discharge,  17,  449 
Discharge  in  insolvency,  1 1,  229 
Docket  of  Justice  of  tlie  Peace,  1 2 ,  503 
As  to  jurisdiction,  12,  503 
Attack  upon  docket,  i  2 ,  503 
Election  cases,  6,  433 
Embezzlement,  6,  499 
EoLultable  Mortgages 
To  Show  that  Absolute  Conveyance  Is  an 
Equitable  Mortgage,  see  infra.  Deed 
Absolute  ON  Its  Face  a  Mort- 
gage. 
Escrow,  I  7 ,  438 

Evidence  Establishing  a  Trust,  1 7 ,  446 
Active  or  express  trusts,  i  7,  446 
Admissibility  of  evidence,  17,  4.^6 
After  grantee's  death,  1 7 ,  446 
Evidence  to  prove  conditions  precedent, 

17,  436 
Evidence  to  prove  extension,  17,  449 
Exceptions,    see    infra.    Annexing     a 
Condition  to  Conveyance  Abso- 
lute   ON    Its    Face;    Connecting 
and    Explaining  Contemporane- 
ous  Writings;   Consideration; 
Contemporaneous  Parol   Agree- 
ments; Evidence  Establishing  a 
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Trust;  Evidence  to  Prove  Con- 
ditions Precedent;  Extension; 
Impeaching  Validity  of  Written 
Instrument  ;  Memorandum  ;  Re- 
ceipts ;  Subsequent  Agreements  ; 
Usages  and  Customs;  Written 
Instruments  Intrinsically  In- 
complete. 

Executors  and  Administrators 

To  show  identity  of  executor,  7,  177 

Explain  ambiguity  in  will,  i ,  535 

Explaining  bottomry  bond,  2,  484 

Explaining  contemporaneous  ■writings, 
see  infra.  Connecting  and  Ex- 
plaining Contemporaneous  Writ- 
ings. 

Explain  patent  ambiguity,  i,  529 

Extension,  i  7,  449 

False  Pretenses 

As  to  letters,  7,  783 

As  to  writing  obtained  by,  7 ,  783 

Foreign  laws,  8,  438;  23,  294 

Fraud,  17,  437 

Acknowledgment,  i  7,  438 
Delivery  in  escrow,  1 7 ,  438 
Illegality,  1 7 ,  438 
Illegality  or   failure   of  consideration, 

17,  441 
Immorality,  17,  438 
Incapacity  of  part^',  1 7 ,  438 
In  general,  1 7 ,  437,  438 
Lease,  17,437 
Mistake,  17,  438 
Record,  17,  437 
Subject  to  a  condition,  17,  438 
Upon  party  to  instrument,  17,  437 
Upon  third  party,  1 7 ,  437 
Want  or  failure  of  consideration,  17, 

438 
General  Rule,  5,  535 ;  7,91;  11,508;  17, 
420 

See  infra.  Exceptions 
Acceptances,  i  7,  429 
Applies  only  in  suits,  between  parties, 

17,  453 
Assignments,  17,425 
Awards  by  arbitrators,  17,  422 
Bills  and  Notes,  1 7 ,  427 

See  infra.  Bills  and  Notes. 
Bills  of  Sale,  1 7,  425 

Admissibility  in  general,  17,  425 

Limitation,  17,  425 

Reservation,  17,  425 
Bonds,  17,  425  , 

Absolute  bond    intended    as  an  in- 
demnity, I  7,  426 

Examples,  17,  425,  426 

Name  inserted   by  mistake,  17,426 
Charter  parties,  17,  426 
Contracts  generally,  17,  429 
Contract  to  sell  personal  property,  1 7 , 

42s 
Contracts  to  Sell  Real  Estate,  1 7,  424 
Examples,  i  7,  424 
Inadmissible  in  general,  17,  424 
Stipulations  as  to  boundaries,  1 7, 424 
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Time  of  conveyance,  17,  424 

Time  of  payment,  i  7,  424 
Contradicting,    altering,    or    varying, 

17,  420 
Covenants,  17,426 
Deeds,  I  7 ,  422 

Application  of  rule,  17,422 

Conditions,  17,  423 

Examples,  i  7,423 

Growing  crops,  17,  423 

Parol  reservation  of  crop,  i  7,  423 

Reservation  or  limitation,  17,423 

Several  parts  of,  17,  422 
Indorsements,  i  7,  429 
Insurance  Policy,  1 7 ,  426 

Admissibility,  1 7 ,  426 

Examples,  17,426 

Verbal  representations,  17,  426 
Lease,  1 7 ,  424 

Miscellaneous  documents,  i  7,  430,  431 
Mortgages,   i  7 ,  424 
Obligation  implied  by  law,  1 7 ,  432 
Official  writings,  17,  422 
Records,  17,  421 

Evidence  not  inconsistent  with  rec- 
ord, I  7,  422 

Examples,  i  7,  421,  422 

Name  of  party,  i  7 ,  421 

Official,  17,  422 

Of  justices,  17,  422 

Recognizance,  1 7 ,  421 
Releases,  17,  430 
Shipping  articles,  1 7 ,  427 
Town  records,  1 7 ,  422 
Written  agreements,  i  7,  420 
Growing  crops,  17,  423 
Illegality,  17,438 
Immorality,  17,  438 
Impeacldng  Validity  of  Written  Instrument, 

1 7.  437 

Acknowledgment,  1 7 ,  438 

Admissibility  in  general,  17,  437 

Delivery  in  escrow,  i  7 ,  438 

Fraud  upon   party  to  the  instrument, 

17,437 

Fraud  upon  third  party,  17,  437 

Illegality,  1 7 ,  438 

Immorality,  i  7 ,  438 

Incapacity  of  party,  17,  438 

In  general,  I7i437<438 

Lease,  i  7 .  437 

Mistake,  17,  438 

Record,  17,  437      -' 

Subject  to  a  condition,  17,  438 

Want  or  failure  of  consideration,  17, 
438 
Implied  trusts,  i  7 ,  446 
Implied  warranty,  10,  no 
In  action  of  covenant,  4,  560,  564 
Incapacity  of  party,  17,  438 
Indemnity'  mortgage,  10,  436 
Indorsement,  17,  429 

Parol  evidence  to  explain  blanks  and 
notes,  2,  389 
In  equity,  5,  536  , 
In  favor  of  persons  not  parties  or  privies 

to  instrument,  7 ,  95 
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Insurance  Policy,  1 7  ,  426 

Admissibility,  17,426 

Examples,  i  7,  426 

Verbal  representations,  17,  426 
Jeopardy,  1 1 ,  967 
Lease,  i  2,  982  ;  i  7 ,  424,  437 
Legacies  and  Devises 

Cumulative  or  Substitutional  Bequests, 

13,58 

Circumstances  of  testator,  1 3 ,  59 
Meaning  of  words,  i  3,  59 
Rebuttal  of  presumption,  13,  58 
Rebutting   presumption    in    favor  of 

substitution,  13,  59 
Two  codicils  of  different  date,  1 3 ,  59 
Whether  specific  or  general,  13,  22 
Letter  of  credit,  13,  241 
Mechanic's  liens,  15,  186,  188 
When  admissible,  1 5 ,  188 
When  inadmissible,  15,  188,  189 
Whether  material  furnished   on  credit 
of  building,  15,  188 
Hemorandum,  17,  432 

Admissibility  of  parol  evidence,  i  7,  432 
Not  intended  to  have  effect  as  a  con- 
tract, 17,  432 
Terms  of  sale,  i  7,  432 
Mines  and  Mining  Claims 
Certificate,  15,  540 
Description,  15,  538 
Mistake,  15,  649;  17,  438 
Admissibility,  15,  649 
Degree  of  Proof  Bequlred,  i  5 ,  649,  650 
"Admitted  or  directly  proved,"  15, 

"Clear,"  15,650 

"  Clear  and   overwhelming,"  15,  650 

"  Clear  and  satisfactory,"  i  5,  650 

"Clear,    precise,    and    indubitable," 
15,650 

Contradictory  evidence,  J5,  651 

Mistake  must  clearly  appear,  i  5,  649 

Reasonable  doubt,  15,  650 

"  Satisfactory,"  i  5,  650 

"  Strongest .  and     most     convincing 
evidence,"  15,  650 

Where  mistake  is  denied   in  answer, 
15,650 
General  rule,  15,  649 
Mortgages,  15,778;   17,424 
Absolute  Sale  as  Mortgage,  see   infra, 

Deed   Absolute  on   Its   Face  a 

Mortgage. 
As  a  consideration,  15,  757 
Future  Advances,  i  5,  798 

Admissibility  to  prove,  15,  798 

Examples,  15,  798 

To  enlarge  mortgage,  i  5,  802 
To  identify  indebtedness  secured,   15, 

7.57 
To  identify  mortgage  note,  i  5,  778 

Nunc  pro  Tunc 
Judgment,  i  2,  82 

Obstructing  Justice 

Officer's  character,  17,  24 

Officers  and  agents   of  private  corpora- 
tions, 17,  147 
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Official  writings,  i  7 ,  422 

Omissions,  see  infra.  Written  Instru- 
ments Intrinsically  Incomplete, 

Orders,  i  7,  233 

Ordinances,  1 7 ,  267,  268 
Publication,  17, '268 

Parol  agreements,  see  infra.  Contem- 
poraneous Parol  Agreements. 

Partnership,  17,  1312,  1313 
Conditions  precedent,  1 7 ,  876 
Proof  of  partnership  of  third  person, 

17,  1315 
Pledge,  18,  593,  700 
Power  of  attorney,  i  8,  877 
Private  Ways,  i  9,  loi 
Admissibility,  19,  loi 
Ambiguities,  19,  loi 
Controlling  grant,  19,  loi 
Examples,  i  9,  loi 
Proving  real  consideration,  see   infra. 

Consideration. 
Purchase-money  mortgages,  19,  576 
Questions , of  law  and  fact,  19,  655,  658 
Real  consideration,  see  infra,  Consid- 
eration. 
Real  Covenants,  17,  426 

Damages,  19,  1016 
Receipts,  17,  432;  ig,  1113 

Acknowledgment  in  a  deed  of  convey- 
ance, 17,  434 
After  death  of  person  to  whom  it  was 

given,  17,  432 
Bill  of  Lading,  i  7 ,  434 

Acknowledgment  that  goods  are   in 

good  order,  1 7 ,  434 
Partaking   of  nature   of  a  contract, 

17,  434 
Partaking  of  nature  of  a  receipt,  i  7, 

434 
Conclusiveness  of  Receipt  in  a  Contract, 

17,432;  19,  1123 

Binding  by  way  of  estoppel,  19,1 128 

Deed,  ig,  1125 

Life  insurance,  19,  1126 

Marine  insurance,  ig,  1126 

Purpose  for  which  payment  is  made, 

I  9,  1124 
To  support  the  contract,  ig,  1125 
Without  recourse,  ig,  1124 

Condition  or  defeasance,  17,  434 

Examples,  i  7,  433-435 

Production  of,  17,  434 

To  show  that  receipt  was  conditional, 
I g,  I 119 

.Whether    parol    evidence    admissible, 

17,432 
Which  is  also  a  contract,  i  7,  433  ;  i  9, 

1 123 
Without  recourse,  19,  1124 
Record,  12,  147a;;  17,1421,  437;  20,  502 
Books  of  private  corporation,  20,  520 
Controverting  facts,  12,  147a! 
Evidence  not  inconsistent  with  record, 

1 7 ,  422 
Ex.imples,  17,  421,  422 
Incomplete  records,  i  7,  435 
In  general,  20,  503 
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Becord — Cont'd 
Municipal  Corporations,  20,  510 
Examples,  20,  510-512 
Explanation  of  defects  or  omissions, 

20,  sii 
In  favor   of  one  who  has  expended 

monej,  20,  511 
In  favor  of  one  vfho  has  performed 

work,  20,  511 
In  general,  20,  510 
Mirfutes,  20,  510 
Official  oath,  20,  511 
Proceedings  of  public  bodies,  20,  511 
Record  not  required  by  law,  20,  511 
Record   required  by  statute,  20,  511 
To  aid,  20,  510 
To  contradict,  20,  510 
Name  of  party,  17,   421 
Official,  I  7,  422 
Of  justices,  17,  422 
Public  Record,  20,  517 

Certificate  of  custodian  of  the  record, 

20,518 
To  explain  record,  20,  518 
To  show  that  instrument  is  not  a  rec- 
ord, 20,  517 
Where  record  is  destroyed,  20,  517 
Where  statute  requires  record,  20,517 
•  Recognizance,  17,421 
Support  facts,  12,  147^/ 
Where   record   does   not    show    what 
issue  was  tried,  20,  503 
Reformation  of  instruments,  1 5 ,  673 
Releases,  1 7 ,  430 
Res  Judicata,  2  i ,  259 

To  show  what  was   settled   in   former 
suit,  2  I,  1S5,  191,  217 
Resulting  trust  of  fourth  class,  10,  59 
Sales 

Circumstances    to     show     reasonable 
time  of  delivery,  2 1 ,  532  ^ 
Savings  Banks 
Deposit  in  name  of  depositor  as  trustee, 
21,727 
Service  of  Process,  2  2 ,  200 
Third  parties,  2Z,  200 
To  amend  return,  22,  197 
To  explain  return,  22,  197 
To  impeach  return,  22,  197,  200 
Upon  loss  of  return,  22,  ig8 
Whether  admissible,  2  2 ,  ig8 
Sberiffs  Sales 

Description  in  deeds,  22,  694 
Shipping  articles,  i  7,  427 
Ships  and  Shipping 
Bill  of  sale,  22,  736 
To  show  ownership,  22,  717 
Specific  Performance,  22,  1076 
Consideration,  22,  1076 
Description  of  Land  in  Contract 

Insufficiency  in  description  of  a  por- 
tion of  the  land,  2  2 ,  969 
Insufficient  description,  22,  968 
Introducing  new  description,  22,967 
Land  identified  by  the  writing,    22, 
967 
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No  description,  22,  96S 

Patent  ambiguity  in  description,  22, 

968 
Reference  to  land  vague  and    uncer- 
tain, 2  1 ,  969 
Sufficient  description,  22,  968 
To  apply  the  description,  22,  968 
To  describe  the  land.  22.  968 
When  admissible,  22,  967,  968 

Mistake,  22,  1076 

Parol  evidence  may  be  heard  to  rebut 
an  equity,  but  not  to  create  one,  2  2 , 

939 
Statementof  consideration  in  trust,  10,  59 
Statute  of  Frauds,  see  infra.  Deed  Ab- 
solute ON  Its  Face  a  Mortgage. 
Memorandum 

Showing  that  memorandum  does  not 

embody  all  the  terms,  8,  721 
Showing  that  one  is  merely  an  agent, 

8,724 
To  show  meaning  of  technical  terms, 

8,  722 
To  show  subject-matter,  7,  725 
Parol     modification     of    the    contract 
within  the  statute,  i  7,  448 
Statutes 

Foreign  law,  23,  294 
Journals,  23,  193 
Stockholders 

To  prove  membership,  23,  783 
To  show  that  subscription  was  not  in- 
tended to  be  binding  until  perform- 
ance of  specified  conditions,  23,    791 
Strangers,  1 7 ,  453 
Streets  and  Sidewalks 
Dedication,  24,9 
Submission  to  vary  terms  of,  i ,  657 
SuhsecLuent  Agreements,  i  7,  447 
Admissibility,  i  7 ,  447 
Building  contract,  i  7,  447 
Consideration,  i  7,  448 
Contract  within  statute  of  frauds,  17, 

448 
Examples,  17,  447,  448 
New  agreement,  1 7 ,  447 
New  consideration,  i  7,  447 
Suretyship 

To  show  that    joint   maker  of  instru- 
ment under  seal  is  a  surety,  24,  723 
To  show  that  joint  maker  of  note  is 

really  a  surety,  24,  723 
To  show  that  sureties  are  co-sureties, 
27,  S12 
Taxation,  2  5 ,  339 

Action  against  collector,  25,  339 

In  behalf  of  taxpayer  to  controvert  list, 

25,  339 
Return,  25,  339 
What  admissible,  25,  339 

Tax  Titles,  25,  688 

Abbreviations,  2  5 ,  687 
Defective  description,  25,  688 
In  general,  25,  688 
Latent  ambiguities,  25,  688 

Technical  terms,  see  infra.  Construc- 
tion. 
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Tickets  and  fares,  25,  1075 
To    alter   description  of  written    instru- 
ment, 1 1 ,  509 
To  contradict  date  of  an  instrument,  5, 

79 
To  contradict  poll  book,  6,  430 
To  explain  abbreviations,  i,  17 
To  explain  insurance  policies  and  appli- 
cations, 1 ,  545 
To  explain  peculiar   methods   of  stating 

time,  2,  327 
To  identify  property,  i  5,  748 
To  Interpret  or  Explain  Written  Instnunent, 

7,  92 

See  iufra,  CoNSTRUCTIOx. 

Defective  or  ambiguous  documents,  7, 

93 
Illegible  characters,  7,  92 
Reference  of  words  or  facts,  7 ,  93 
To   ascertain    meaning   of   signs   and 

words,  7,  93 
To  show  that  document  was  executed 

with  its  apparent  intention,  7,  93 
Where  document   applies  in  part  only 

to  the  circumstances  of  the  case,  7, 

93 

Where  language  applies  to  more  than 
one  object,  7,  93 

Where  words  have  a  proper  legal  mean- 
ing. 7,  93 

Where  words  have  one  distinct  mean- 
ing. 7,  93' 
To  show  meaning  of  words,  i ,  543 
To  show  that  bond   is   an  escrow,  2 ,  459 
To  show  that  party   signed  as  agent  of 

another,   i,  391 
To  show  true  parties  to  a  deed,  5,  433 
To  supply  supplementary  terms,  1 1 ,  510 
To  vary  written   authority  of  agent,    i , 

1038 
Town  records,  1 7 ,  422 
Trust  and  Trustees,  1 7 ,  446 

See  infra,  Evidence  Establishing 
A  Trust. 

Acceptance,   27,83 

Clear  and  satisfactory,  2  7 ,  299 

Creation  of  a  trust,  27,  300 

Express  trust,  27,  299 

Fraud  or  mistake,  2  7 ,  52 

Personal  property,  27,  54 

Statute  of  frauds,  27,  47 

To  disprove  trust,  27,  302 

To  establish  resulting  trust,  27,  298 

To  prove  existence  of  trust,  27,  296 

To  show  that  purchase  was  for  benefit 
of  another,  2  7 ,  299,  300 

To   vary   terms    of   trust    created    in 
writing,  27,  302 

Trust  created  by  writing,  27,  296 

Trust  in  personal  property,  2  7 ,  298 

Unsatisfactory,  27,  49 

Whether  trust  can   be  established  by, 

27,47 
Usages  and  customs,  5,  545  ;  7,91;  17,447 
Usury,  27,  1047 
Vendor  and  purchaser,  28,  74 
Waiver,  17,  449 
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Warranty,  2  8 ,  794 
Ambiguity,  2  8 ,  802 
Evidence  of  oral  warranty  inadmissible, 

28,795 
Exceptions,  28,  801 
Exceptions  to  the  rule,  2  8 ,  796 
Fraud,  28,  802 
General  rule,  28,  794 
Implied  warranty,  28,  801 
Obvious  defects,  28,  787,  801 
Presumption  that  warranty  is  by  parol, 

2  8 ,  802 
Warranties  relating  to  different  things, 

2  8,795 
Where  contract  is  in  writing,  28,  794 
Where  the  Warranty  Is  an  Independent 

Agreement,  28,  796 

Examples,  28,  796-798 

Exceptions,  28,  797 

In  general,  28,  796 

Principal  contract  in  writing,  28, 
796 

Subsequent  warranties,  28,  797 

Undertaking  independent  of  con- 
tract of  sale,  28,  796 

Warranty  made  after  sale,  28.  797 
Where  Writing  Does  Not  Embrace  the 

Whole  Contract,  2  8 ,  798 

Agreement  concluded  by  parol, 
memorandum  drawn  up  after- 
wards, 28,  799 

Agreement  to  secure  vendor's  lien, 
28,799 

Criterion  as  to  completeness,  28,799 

In  general,  28,  798 

Letters,  28,  800 

Partly  oral  and  partly  in  writing, 
28,  800 

Statute  of  frauds,  28,  loi 

When  the  contract  is  in  writing,  28, 
798 

Where  writing  is  merely  receipt,  28, 

799 
Writing  obscure  and  uncertain,  28, 

799 
Writing  of  third  partj'  in  pursuance 
of  oral  agreement,  28,  8oo- 
When  Admissible,  7 ,  91 

Existence  of  legal  relation,  7,  92 

Fact   that   person  holds  public  office, 

7. '92 
Fraud,  intimidation,  or  illegality,  7,91 
Separate  oral  agreement,  7,  91 
Subsequent  agreement  modifying,  7,91 
Want  of  consideration,  7,  91 
Where  memorandum  merely  has  been 
made,  7,  91 
When  the  rule  executing  does  not  apply, 
7,9S 

wms 

See  infra,   Legacies    and   Devises. 

Conditional  wills,  29,  134,  135 

Contingent  wills,  29,  134,  135 
Without  recourse,  29,  529 
Written  agreements,  17,  420 
Written  Contracts,  1 1 ,  369 

Latent  ambiguities,  1 1 ,  369 
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Written  Instruments  Intrinsically  Incom- 
plete, 17,435 
Admissibility,  1 7 ,  435 
Examples,  1 7 ,  435,  436 
In  general,  17,  436 
Instrument  void  for  uncertainty,   17, 

436 
Obvious  omission,  1 7 ,  436 
Omission  must  clearly  appear,  17,  436 
Omitted  matter,  i  7,  435 
Place  of  delivery,  17,  436 
Records,  1 7 ,  435 
Time  of  delivery,  17,  436 
Where  it  is  apparent   that  writing  is 
incomplete,  17,435 
PARS,  17,467 
PART,  17,  467 

External,  7,  584 

Limitation  of  actions,  1 3 ,  748 

Part  of  a  dollar,  i  7,  468 

Part  of  a  mine,  17,  468 

Part  owner,  17,  300 

Beyond  the  seas,  see  Beyond  the  Seas. 
PARTAKER,  17,  469 
PARTIAL    LOSS,   see    Marine    Insur- 
ance. 
PARTIAL  VERDICT,  see  Verdict. 
PARTICEPS  CRIffllNIS,  17,469 

See  Accessory. 
PARTICIPATE,  17,469 
PARTICULAR,  1 7,  469 

See  Bill  of  Particulars. 

Particular  Average,  i  7,  469 
Sec  Marine  Insurance. 

Particular  lien,  1 7 ,  469 

Particular  malice,  17,  469 

Particular  services,  17,  469 
PARTIES  TO  ACTIONS,  17,470 

See  Contempt;  Covenant,  Action 
of;  Injunction;  Joinder  of  Par- 
ties; Mandamus;  Res  Judicata. 

Coinfetency  of  parties  as  'witnesses,  see 
Witnesses. 

Co-Plaintiffs,  see  Joinder  of  Parties. 
See  infra.  Right  to  Use   Name  of 
Co-Plaintiffs. 

In  eminent  domain  proceedings,  see  Em- 
inent Domain. 

Parties  to  action  against  carrier,  see 
Carriers. 

Parties  to  action  and  detinue,  see 
Detinue. 

Parties  to  a  divorce  suit,   see    Divorce. 

Parties  to  bill  of  revie-ai,  see  Bill  of 
Review. 

Supplementary  proceedings,  see  Sup- 
plementary Proceedings. 

Trusts  and  trustees,  see  Trusts  and 
Trustees. 

Witnesses,  competency  of  parties  as  -ivit- 
nesses,  see  Witnesses. 

Action  for  attorney's  fees,  i ,  965 

Agency,  whether  agent  a  necessary  or 
proper  party,  17,  653 

Agent's  contract,  suit  by  principal  on,  i, 
423 
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Agent's  suit,  i ,  358 

Agent's  suit  upon  till  given  to  him  for 

collection  indorsed  in  blank,  i,  409 
Agent's    suit  upon   policy  of   insurance 

issued  to  him,  i ,  409 
Agent's   suit  when   acting   in    his   own 

name,  j.  ,  409 
Agent's    suit    where    doubtful    whether 
contract  was  made  with  principal  or 
agent,  i,  409 
Agreed  case,  24,  150 
Amendments,  1 7 ,  607 

Adding  new  parties,  i  7,  627 

Change  in  capacity  to  sue  or  liability 

to  be  sued,  pendente  lite,  i  7,  626 
Code  Provisions,  17,  618 

Amendments  after  verdict,  1 7 ,  619 
Amendments  at  trial,  i  7,  618 
Amendments  before  trial,  i  7,  618 
Amendments  on  appeal,  i  7,  619 
Construction  of  statutes,  17,  618 
Entire  change  of  parties,  i  7,  619 
Limitations  as  to  amendments,    17, 

619 
Substituting  another  for  sole  plain- 
tiff, 17,  619 
Continuance,  1 7 ,  627 
Defendant's  capacity,  17,  622 
Name  of  Defendant,  1 7 ,  622 
Corporations,  i  7,  622 
Examples,  17,622     , 
In  general,  i  7,  622 
Initials,  i  7,  622 
Name  of  Plaintiff,  i  7,  619 

Amendment  as  to  character  of  plain- 
tiff, 17,  621 
Change  of  use  plaintiff,  17,  620 
Christian  name,  ig,  619,  622 
Error  in   stating  plaintiff's  capacity, 

17,621 
Examples,  17,619,620 
Guardian  and  next  friend,  17,  622 
Nominal  plaintiff  added,  17,  620 
Striking  out    nominal    plaintiff,  17, 

620 
Striking  out  use  plaintiff,  i  7,  620 
Suing  generally   and   declaring  in  a 

particular  right,  i  7,  621 
Suing  in  a  particular  and  declaring 

generally,  i  7,  621 
Use  plaintiff  added,  17,  621 
Non-joinder,  17,611 
Notice,  1 7 ,  627 
Pleading,  17,  627 
Right  of  defendant  to  compel  plaintiff 

to  amend,  i  7,  626 
Statute  of  limitations,  17,  627 
Statutory  Provisions 

Code  provisions,  i  7,  617 
Construction,  17,  618 
In  Alabama,  17,  616 
In  Arizona,  17,  616 
In  California,  17,  617 
In  Colorado,  17,617 
In  Connecticut,  17,  616 
In  Dakota,  17,  617 
In  Florida,  17,  616 
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In  Georgia,  17,  616 

In  Idaho,  17,  617 

In  Illinois,  i  7,  617 

In  Indiana,  17,  618 

In  Iowa,  17,  618 

In  Kansas,  17,  618 

In  Kentucky,  17,  618 

In  Louisiana,  17,  617 

In  Maine,  17,  617 

In  Maryland,  17,  617 

In  Massachusetts,  17,  617 

In  Mississippi,  17,  617 

In  Missouri,  i  7,  618 

In  Montana,  17,  618 

In  -Nebraska,  1 7 ,  618 

In  Nevada,  17,  618 

In  New  Hampshire,  17,  617 

In  New  Jersey,  17,  617 

In  New  York,  17,  618 

In  North  Carolina,  i  7,  618 

In  Ohio,  17,  618 

In  Oregon,  17,  618 

In  Pennsylvania,  17,  617 

In  South  Carolina,  i  7,  618 

In  Tennessee,  i  7,  617 

In  Texas,  1 7 ,  617 

In  Utah,  17,  618 

In  Virginia,  17,  618 

In  Washington,  17,618 

In  West  Virginia,  17,  617 

In  Wisconsin,  17,618 

In  Wyoming,  i  7,  618 
Substitution  of  defendant  denied,   17, 

626 
Substitution  of  Party  Entitled  to  Sue  for 

Incompetent  Plaintiff,  i  7,  619,  623 

Examples,  i  7,  623,  625 

In  general,  i  7,  619,  623 

Substitution  denied,  17,  624 
Substitution  of  party  liable  to  be  sued 

for  one  not  liable,  i  7,  625 
Appeal,  1 7 ,  659 

Appearance  by  attorney,  17,  47s 
Assignments,  1,844;  17,  508,  531 

As  to  the  effect  of  statutory  provisions 

requiring  suit  to  he  brought  by  real 

■party  in   interest,   see    infra,  ^'B  1^1. 

Party  in  Interest. 
Assignee   in  assignment  for'  the  bene- 
fit   of    creditors    suing   in   his   own 

name,  i ,  875 
Assignee  in  bankruptcy,  17,  533 
Assignee  in  insolvency,  17,  533 
Assignee  of  a  chose  in  action,  3 ,  236 
Assignee  of  a  non-negotiable   obliga- 
tion, 17,  531 
Assignee  of  fee  farm   rents,   17,  531, 

532 
Assignee  of  ground  rent,  i  7,  532 
Assignee  of  lease,  17,  532 
Bills  and 'notes,  17,  533 
By  contractor,  1 7 ,  536 
By  employees,  17,  536 
Conveyance  of  realty,  i  7,  509 
Death  of  assignor,  .1  7,  509 
Employee  doing  the  work  jointly  with 

another,  17,  537 
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Generally,  17,  508 

Indemnification  against  costs,   17,508 

In  Equity,  17,  53° 

Partial  assignments,  1 7 ,  S3S 

In  Louisiana,  17,  554 

Insurance  Policy,  1 7,  525 
Assent  of  company',  i  7,  525 
Codes  and  statutes,  17,  525 
Partial  assignment,  17,  525 
Whether  assignee   may  sue   in   his 
own  name,  17,  525 

In  Texas,  17,  554 

Lottery  ticket,  17,  532 

Negotiable  paper,  17,  533 

Of  chose  in  action,  i  7,  508 

Partial  Assignments,  1 7  ,  534 
Absolute  assignment,  i  7 ,  536 
Assignor  merely  retaining  a  part  in- 
terest, I  7,  536 
Codes,  I  7,  535 
Joinder  of  assignor  and  assignee,  1 7 , 

535 
Power  of  assignor,  i  7,  535 
Real  party  in  interest,  i  7,  536 
Whether  assignee  may  sue  thereon 

in  equity,  17,  534,535 
Whether  assignor  still  controls  claim, 

17,  535 
Pendente  lite,  17,  554 
Abatement,  i  7,  555 
Discretion  of  court,  1 7 ,  556 
Effect  at  common  law,  i  7,  554 
In  equity,  17,  555 
In  general,  i  7 ,  554-558 
Notice,  17,  557 

Plaintiff  ceasing  to  exist,  17,  556 
Pleadings,  17,  55^ 
Power  of  original  plaintiilf,  1 7 ,  558 
Proof  of  assignment,  i  7,  557 
Requisites  of  assignment,  17,  556 
Statutory  provisions,  17,  555 
Substitution,  17,  558 
Substitution  discretionary,  17,  556 
To  what  actions  statute  applies,  17, 

555 
When  statutes  apply,  17,  555,  556 
When    substitution   will   be    denied, 

17,556 
Whether   defendant   can    move,    17, 

558 
Personal    representative    of   assignor, 

17.  509 
Statutory  Modifications,  i  7,  537 
Actions  ex  delicto,  17,  540 
Assignee  unable  to  sue,  i  7,  540 
Assignment  by  delivery,  17,  540 
Assignors  made  defendants,  17,542 
Choses  in  action  construed,  1 7    539 
Defendant's  rights,  i  7 ,  541 
Effect  of  the  statutes,  17,  540 
Generally,  1 7 ,  537 
In  Connecticut,  17,  537 
In  Dakota,  17,  537 
In  Delaware,   17,537 
In  England,  17,  537 
In  Georgia,  17,  537 
In  Illinois,  17,  537 
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Assignments — Cont'd 
Statutory  Modifications — Cont'd 

In  Indiana,   17,  537 

In  Iowa,  17,  537 

In  Maine,  i  7,  537 

In  Maryland,  17,  538 

In  Massachusetts,  I  7,  538 

In  Michigan,  17,  538 

In  Mississippi,  17,  538 

In  Nebraska,  17,  538 

In  New  Jersey,  17,  538 

In  Pennsylvania,  17,  537 

In  Virginia,  I  7,  538 

In  Washington,  17,  538 

In  West  Virginia,  17,  539 

Necessity  of  plaintiif  averring  assign- 
ment, 17,  541 

Negotiable  instruments,  17,541 

Pleading,  17,  54° 

Proof  of  assignment,  i  7,  541 

Statute     requiring    assignment      in 
writing,  i  7,  540 

Statutes  authorizing  assignments  of 
choses  in  action,  17,  537 

Subsequent  assignees, , I  7,  540  ' 

Suit  in  name  of  assignor   notwith- 
standing statute,  17,  540 

Torts,  I  7 ,  540 

When  assignor  must  be  a  party,  17, 

541.  542 

Whether  assignor  may  sue,  i  7,  537 

Whether  defendant  may  deny  assign- 
ment, 17,  541 
Testing  validity    of    assignment,    1 7, 

509 
Torts,  17,  540 

Use  of  name  of  state,  17,510 
Where  obligor  has  promised    to   pay  ■ 

assignee,  17,  531 
Whether  assignee  can  sue  in  his  own 

name,  17,  53i 
Whether    assignee    must    consent    to 

bringing  of  the  suit,  i  7,  510 
Whether  assignor   is  a   necessary    or 

proper  party,  i  7,  652 
Whether  new  partnership  can  sue  on 

obligation  due  old  partnership,    17, 

533 
Auctioneer  suing  in  his  own  name  for  the 

price  of  goods,  i ,  981 
Bills  and  Notes,  1 7,  506 

Assignment,  17.  533 

Misjoinder  of  parties,  2,  214,  215 

Real  party  in  interest,  i  7 ,  542 

Statutory  modifications,  17,  541 
Bills  to  remove  clouds,  i  7,  653 
Bills  to  take  testimony  de  bene  esse  of  a 

party,  2,  286 
Burden  of  proof,  17,  512 
Certiorari,  real  parties  in  interest,!  7,  551 
Civil  Actions  for  Damages  In  Case  of  Public 

Wrongs,  17,515 

At  common  law,  17,  515 

Felony  resulting  in  death,  i  7,  515 

Larceny,  17,  515 

Limitation  to  common-law  rule, 17,  515 
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Nuisances,  17,  517 

Obstruction  of  roads,  17,  517 

Public  duties,  17,  518 

Public  wrongs  without  special  damage 

to  the  individual,  1 7 ,  516 
Robbery,  17,  5^5 
Statutory   provisions    in     the    United 

States,  17,  516 
Taxpayers,  17,  518 
Civil  damage  act,  3,  261,  262 
Code  FroTislons  as  to  Defect  of  Parties,  1 7, 
611,  614 

Appeal,  I  7,  615 

Court  may  bring  in  parties,  i  7,  612 
Defect  occurring  pendente  lite,  17,  616 
Defendant  may   not    give  plaintiflf   a 

better  writ,  17,  615 
Demurrer,  17,  613,  614 
Dismissal  of  action,  17,  613 
Failure  to  make  objection,  17,  611 
Form  of  objection,  17,  615 
How  objection  may  be  taken,  i  7,  612 
In  general,  i  7,  611 

Issue  tendered  by  an  objection  for  de- 
fect of  parties,  17,  615 
Misjoinder,  1.7,  613 
Party  causing  defect  cannot  allege  it, 

17,615 
Synopsis  of  provisions,  i  7,  611 
Waiver,   17,  612 
Wben  misjoinder  Immaterial,  17,  614 

Demurrer,   17,614 

Examples,  17,  614 

Parties  plaintiff,  1 7 ,  614 

Parties  without  any  interest,  17,  614 

Unnecessary  parties  joined,   i  7,  614. 

Where  no  one  is  prejudiced,  i  7,  614 
Collusive  Suits,  17,  502 

See  infra.  Removal  of  Causes. 
Allegation  that  action  is  collusive,  i  7 , 

503 

Cause  of  action  assigned  to  give  juris- 
diction, 1 7 ,  503 

Improper  motive,  1 7 ,  502 

Interest  not  bona  fide,  i  7 ,  502 

Joinder  of  parties,  1 7 ,  503 

Presumptions,  17,  504 
Conflict  of  Laws,  1 7,  658 

Assignees  under  foreign  bankrupt  laws, 
17,  658 

Determined  by  lex  fori,  17,  658 

Examples,  17,  658 

In  general,  17,  658 

Practice   in    United    States  courts    in 
absence -of  statute,  i  7,  659 

Substitution  of  assignee  in  bankruptcy, 
3.629 

Suit  by  assignee  of  bankruptcy  in  his 
own  name,  3,  628,  629 

United  States  courts,  17,  659 
Contracts  for  Benefit  of  Tliird  Parties,  3, 

863;  17,  528 

Action   by  personal   representative  of 
promisee,  7,  264 

Examples,  17,  528,  529 

Grantee   of  mortgagor   who    has    as- 
sumed mortgage,  17,  529 
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Simple  contracts,  i  7,  528 

Under  the  codes,  17,  529 

Where  contract  is  under  seal,  17,  529 

Whether  third  party  may  sue,  i  7,  528 
Corporations,  see  infra.  Officers  and 

Agents;  Stockholders. 

By  whom  the  suit  of  corporation  should 
be  brought,  4,  280 

When   corporation   may  be  made  de- 
fendant, 4,  283 
Costs,  17,  5H 

Indemnity'  of  nominal  plaintiff,  17,508 

Legal  plaintiff,  17,  508 

Nominal  plaintiff,  17,  514 

Party  having  legal  title,  17,  508 

Use  plaintiffs,  1 7 ,  514 
Definition,  17,  471 

Adverse  party,  17,  474 

Artificial  person,  17,  473 

Garnishee,  17,  472 

One  or  more  persons,  17,  473 

Opposite  party,  17,  474 

Party  appearing  on  record,  17,  472 

Party  not  appearing  on  record,  1 7 ,  473 
Deposition  of  non-resident  parties,  5,  590 
Descriptio  Personse,  17,  493 

Actions  against  public  officers,  17,  495 

Actions  by  public  officers,  1 7 ,  495 

Administrator,  1 7 ,  495 

Agent,  1 7 ,  495 

Alternative,  17,494 

As,  17,495 

Character  appearing  from  declaration, 
17,496 

Character  of  party,  17,  494 

Individual  or  Representative  character, 

17,494 
Initials,  17,  494 
Mere  description  instead  of  name,  1 7 , 

493 
Party  in  two  capacities,  1 7 ,  497 
Plaintiff  in  one  capacity  and  defendant 

in  another,  1 7 ,  497 
Same  person  in  several  capacities,  1 7 , 

497 
Disability 
Persons  Under  Disability,  1 7 ,  725 
Infants,  17,  726 

,    See  infra.  Guardian  and  Ward. 
Conformity  with  law  for  protection 

of  infants,  17,  727 
Division  or  sale,  1 7 ,  726 
Errors  and   irregularities,  17,727 
Fraud   or  collusion   of    guardian, 

17,  727 
Service  of  process,  i  7 ,  727 
Unequal  partition,  17,  727 
Whether  they  must  be  made  par- 
ties, 1 7 ,  726 
Lunatics,  11,  125;  17,  727 
Married  women,  17,  725 
Mistake  by  married  women,  17,  726 
Protection  afforded  married  women, 
17,726 
Dismissal  of  suit,  17,  512 
Ejectment 

Real  party  in  interest,  1 7 ,  550 
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Executors   and  Administrators,  see    Ex- 
ecutors AND  Administrators. 
Whether  necessary  or  proper,  17,  650 
Fictitious  Parties,  1 7",  488 
See  Misnomer. 
Error   in   name   of  party    to  contract, 

1 7 ,  4S9 
Ignorance  of  Party's  Name,  i  7 ,  490 
At  common  law,  17,  492 
Construction  of  statutes,  i  7 ,  493 
Statutes,  17,  492 
Misnomer,  i  7,  491 
Necessity  of  real  parties,  i  7,  488 
Party  ceasing  to  exist,  17,  489 
Statutes,  I  7,  490 
Statutes      authorizing    unincorporated 

associations,  17,488 
Suits  on  contracts,  defendants,  17,469 
Suits  on   contracts,   plaintiffs,  17,  489 
Unincorporated  society,  13,488 
Where   name  of  part3'  is  changed,  17, 
489 
Foreign  Sovereign,  6,  742 

Bill  in  equity  against,  6,  744 
Grand  jury,  g ,  10 
Ground  Bent 

Assignment,   17,532 
Guardian  and  Ward,  g,  no 
For  labor  of  ward,  g,  no 
For  trespass,  g,  in 
Notes  payable  to  himself  as  guardian, 

g,  HI 
Suit  in  guardian's  name,  g,  no 
Suit  in  ward's  name,  g,  no 
To  recover  distributive  share  of  ward, 

910 
When   guardian  should  be  sued   per- 
sonally, g,  112 
When  suit  should  be  brought  against 

ward,  g,  112 
Where  debt  or  contract  is  a  result  of 

guardian's  mismanagement,  g,  in 
Where  injury  is  to  guardian's  posses- 
sion, g,  in 
How    non-joinder    of  parties  should  be 

taken  advantage  of,  5 ,  353 
Husband  and  Wife 

Negligence,  16,468 
In  actions  of  debts,  5,  171 
Injunction,  i  7,  656 
Interest  Necessary,  1 7 ,  500 

Allegation  of  collusive  action,  i  7 ,  503 
Assignment  of  cause  of  action  to  give 

jurisdiction,  17,  503 
At  what  time  interest  must  exist,  i  7 ,  500 
Collusive  suits,  17,  502 
Examples,  17,  500,  505 
Interest  of  plaintiff,  17,  500 
Joinder  of  parties  to  give  jurisdiction, 

17,503 
Legal  title  sufficient,  i  7,  504 
Motion  of  party,  i  7,  502 
Necessity  of  interest,  17,  500 
Presumption    in  favor  of  capacity   to 

sue,  I  7 .  504 
Stockholder  in  rival  corporations,  17, 

502 
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InterYention,  17,  633 

See  generally,  Interpleader. 
Actions   ailecting  real   property,    17, 

641 
Actions  against  officer  for  property  at- 
tached, I  7,  645 
Actions  at  law,  i  7,  633 
Actions  in  equity,  1 7 ,  633 
Actions    to    recover  real   or  personal 

property,  17,  637 
Adequacy  of  remedy  by  intervention, 

17,640 
Appeal,  17,  648 
Assignee,  17,  643 
Assignee  pendente , lite,  i  7,  633 
Assignor  retaining  an  interest,  i  7,  643 
At  common  law,  i  7,  633 
Attachment 

Actions  against  officers,  1 7 ,  645 

Proceedings,  17,  643 
Bound  by  record,  i  7,  646 
Creditors    in   an   action   against   their 

debtors,  i  7,  644 
Demurrer,  i  7,  648 
Deposit  in  savings  bank,  i  7 ,  636 
Dismissal  of  petition,  17,  649 
Dismissal  of  suit,  1 7 ,  649 
General  intervention  by  statute,  i  7 ,  639 
In  absence  of  express  statutes,  17,  634 
In  absence  of  statutory  provisions,  1 7 , 

634 
In  actions  against  sheriffs,  17,  635 
In  actions  for  money  or  chattels,  17, 

635 
In  Louisiana,  i  7,  637 
In  Massachusetts,  17,  636 
In  Texas,  i  7,  639 

Interest  of  intervener  defined,  17,  639 
Interpleader,  1 7 ,  641 
Intervener  must  bring  himself  within 

statute,  I  7 ,  641 
Mortgagees  of  personalty,  i  7,  642 
Motion  to  dismiss,  17,  648 
Necessity  of  intervener  being  interested 

in  subject  of  action,  17,  637 
Notice  of  intervention,  i  7,  647,  648 
Of  third   party  in   attachment,  17,636 
Owner  of  claim  sued  upon,  i  7,  644 
Partners,  i  7,  644 
Petition,  17,  647 
Proceedings  to  Enforce  Liens,  17,  642 

Other  lienors,  17,642 

Parties  claiming  title,  i  7,  642 

Simple  creditors,  i  7,  642 
Quo  warranto,  i  7,  640 
Res  adjudicata,  17,  645 
Statute  of  limitations,  I  7,  647 
Statutes  upon  the  subject,  17,  634 
Substitution,  1 7 ,  641 
Summary  of  statutes,  i  7,  635-639 
Sureties,  17,  644 
Taxpayers,  1 7 ,  644 

Proceedings  by  and  against  munici- 
pality, 17,  644 

Proceedings  to  enjoin  collection  of 
taxes,  I  7,  644 
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Time  when  party  may  intervene,  1 7 , 

647 
Title  to  realty  directly  involved,  17, 

641 
Under  attachment   or  execution  pro- 
ceedings, 17,  635 
Under  procedure  acts,  i  7,  634 
Waiver,  17,  648 
Warrantors,  i  7 ,  644 
What  Intervener  Kay  Not  Do.  1 7,  646 

Changing  form  of  the  proceedings, 
17,  646 

Delaying  suit,  I  7,  646 

Objecting   to   regularity'  of  the  pro- 
ceedings, 17,  646 

Raising  new  issues,  i  7,  646 

What  intervener  may  do,  i  7 ,  646 
Whether  discretionary,  i  7,  648 
Whether  existence  of  another  remedy 

a  bar  to  intervention,  i  7,  640 
Whether  statutes  compulsory,  17,  640 
leases 

Assignment,  i  7,  532 
Legal  Title,  see  infra.  Privity 
At  common  law,  17,  505 
Attorneys  in  fact,  17,  506 
Claim,   17,  507 
Contracts,  17,  505 
Equitable  Holder's  Bight  to  Use  Name 

of  Legal  Holder,  1 7 ,  508 

Assignment  of  chose  in  action,  17, 
508 

Conveyance  of  realty,  i  7,  509 

Death  of  assignor,  17,  509 

Indemnification    against   costs,    17, 
508 

In  general,  i  7,  508 

Personal  representative  of  assignor, 

17,  509 
Testing  validity  of  assignment,  17, 

509 
Use  of  name  of  state,  i  7,  510 
Whether  assignee  must    co/isent  to 
bringing  of  the  suit,  1 7 ,  510 
Negotiable  paper,  17,  506 
Person  in  possession  of  personal  prop- 
erty, I  7,  506 
Real  property,  17,  507 
Security  for  claim,  i  7,  507 
Suflicient  interest,  1 7  ,  504,  505 
Trust  property,  17,  506 
Whether  party  must  sue,  1  7,  505 
Liability 

Misfeasance,  17,  520 
Liens 

Enforcement  of,  17,  655 
Lost  Papers 

Lost  will,  13  ,  1083 
Mandamus 

Real  party  in  interest,  17,  551 
Master  and  Servant 

Negligence,  16,  468 
Mechanic's  Liens,  i  5,  165 
Agent,   15,  167 
Amendments,  15,  178 
Assignor,  i  5,  169 
Builder,  15,  166 
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Cestui  que  trust,  15,  167 
Contractor,  15,  166 
Corporation,  i  5 ,  166 
Dismissal  of  parties,  15,  179 
Estate  by  curtesy,  15,  16S 
Examples,  1 5 ,  165-172 
Homestead,  15,  168 
Husband  and  wife,  15,  167 
Joint  and  Several  Actions,  i  5,  169 

Defendants,  1 5 ,  169 

Examples,  15,  169,  170 

Firm  name,  15,  169 

Parties  having  distinct  liens,  15,  169 

Partners,  15,  169 

Plaintiff,  1 5 ,  169 

Waiver  of  non-joinder,  1 5 ,  170 
Lessee  and  contractor,  1 5 ,  166 
Material-man,  15,  166 
Necessity  of  legal  owner,  i  5 ,  165 
Objections  to  irregularities,  15,  166 
Other  claimants,  15,  168 
Owner,  15,  166 
Partners,  i  5 ,  169 

Survivorship,  15,  170 
Persons  interested,  15,  165 
Persons  made  parties  after  suit  brought, 

15,  171 

Principal,  15,  167 

Prior  and  subsequent  lienors,  i  5,  171 

Purchasers,  15,  168 

Purchasers  after  suit  brought,  15,  168 

Question  for  jury,  1 5 ,  172 

Remedies  for  impleading  wrong  par- 
ties, 15,  172 

Rights  of  persons  not  parties,  15,  171 

Suits  in  the  nature  of  chancery  pro- 
ceedings, 15,  172 

Survivorship,  I5i  170 

Tenants  in  common,  15,  169 

Trustee,  15,  167 

Vendor,  15,  169 

Who  must  be  made  parties,  i  5 ,  165 
Motions,  15,  890 
Mutual  Insurance,  1 6,  98 

Executors  and  administrators,  i  6,  98 

Joinder,  16,99 

Personal  representatives,  16,  98 

Statutory  provisions,  1 6 ,  98 
Necessary  and     Proper    Parties    Dlstin- 

gulBlied,  17,  649 

In  equity,  see  EciyiTY  Pleading. 

Agents,  1  7,  653 

Assignors  and  assignees,  i  7 ,  652 

Cestuis  que  trustent,  17,  651 

Code  procedure,  1 7 ,  649 

Corporations,  17,  653 

Creditors,  i  7,  653 

Definition  of  necessary  parties,  17,649 

Definition  of  proper  parties,  1 7 ,  649 

Enforcement  of  liens,  1 7 ,  655 

Examples,  17,  650-656 

Executors  and  administrators,  i  7 ,  650 

Generally,  17,  656 

Heirs,  17,  650 

Injunction,  i  7,  656 

Parties  to  contracts,  1 7 ,  653 

Partners,  i  7 ,  652 
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Proceeding  to  avoid  a  lien,  i  7 ,  656 

Receivers,  1 7 ,  653 

Rescission  of  contracts,  1 7 ,  654 

Stockholders,  17,  653 

Suits  to  reform  deeds,  17,  655 

Suits  to  reform  mortgages,  17,  655 

Suits  to  remove  clouds   on   titles,    I7i 

654 
Suits  to  set  aside  deeds,  i  7,  654 
Third    parties    not   liable    to    plaintiff 

though  liable  to  defendant,    i  7,  653 
Trustees,  17,  651 
Nesligence,  16,  468 

Action  by  parent,  16,  468 
Defendant,  16,  471 

Actor  in  proximate  cause,  i  6,  471 

Breach  of  duty    by   more   than   one 
person,  16,  471 

Duty    owing   bj'  several   and    there 
is  a  breach  of  it  by  one,  16,  473 

Employer,  16,471 

Examples,  16,  471-476 

Infants,  16,  475 

In  general,  16,  471-476 

Joint  owners  of  real    property,    16, 

475 
Joint  tort  feasor,  16,  472 
Landlord  and  Tenant,  16,  473 

After  landlord  has  alienated  prop- 
erty, 16,  475 

Coal  hole    negligently    left   open, 

16,475 
Erection  of  dangerous  or  injurious 

structure,  i  6,  473 
Natural  decay  of  premises,  i  6,  475 
Negligent  use,  16,  475 
Party    in    possession   of  premises, 

1 6,  474 

Lunatics,  i  6,  475 

Persons  acting  independently,  i  6,473 
Plaintiff,  i  6 ,  468 

Breach  of  public  duties,  16,  470 

Child  injured,  16,  468 

Damages  to  wife  personally,  16,  470 

Husband  and  wife,  16,  468 

In  general,  16,  468 

Injury  causing    death,    16,  468,  469 

Injury  to  property,  16,  470 

Insurance  company,  16,  470 

Loss  of  wife's  services,  1 6 ,  469  ' 

Master  and  servant,  16,  468 

Party  injured,  i  6,  468 

Reversioners,  16,471 
Nolle  Prosequi 
In  Actions  ex  Contractu,  16,  712 

At  common  law,  16,  713 

Statutes,  16,  712 

Where  defendants  have  severed  their 
plea,  16,  712 

Whether  action  discontinued   as  to 
all,  16,  712 
In  actions  ex  delicto,  16,  713 
Nominal  ajid  Use  Plaintiffs,  17,  512 
Costs,  nominal  plaintiflF,  17,  514 
Costs,  use  plaintiff,  17,  514 
Death  of  nominal  plaintiff,  17,  514 
Death  of  use  plaintiff,  17,  513 
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Nominal  and  Use  Plaintiffs — Cont'd 
Definition,  17,  512 
Disability  of  use  plaintiff,  i  7,  513 
Dismissal  of  suits  by  nominal  plaintiff, 

17,  513 

Interest  of  use  plaintiff,  i  7,  513 

Joinder,  17,  565. 

Whether  nominal  plaintiff  can  accept 
satisfaction,  17,  513 

Whether  nominal  plaintiff  can  control 
suit,  17,  513 

Whether  nominal  plaintiff  can  execute 
a  binding  release,  17,  513 

Whether  record  need  show  use  plain- 
tiff, 17,  512 
Konsult 

Where  there  are  several  plaintiffs,  1 6, 

730 
Nuisances,  16,  979;  17,  517 
Parties  Defendant,  16,  979 

Persons  primarily  liable,  16,  979 
Servant,  16,  979 

Several  contributing  to  create  a  nui- 
sance, 16,  980,  981 
Several  persons,  16,  980 
Several  persons  using  a  private  way, 

16,  980 
Tenant,  i  6,  979 
Vendor  and  vendee,  i  6,  980 
Parties  Plaintiff,  i  6 ,  979 
Action  at  law,  16,  979 
Suit  in  equity,  1 6,  979 
Ofl^cers  and  Agents  of  Private  Corporations, 

17,  172 

Account,  17,  172 

Actions    in  the  name  of   the  corpora- 
tion, I  7,  172 
Examples,  17,  173,  174 
General  rule,  i  7,  172 
Misapplication  of  corporate  funds,  17, 

172 
Officers  improperly  joined,  17,  174 
Official  bonds,  2,  467/' 
Omission  of  parties  to  demurrer,  5,  560 
On  joint  bond,  2,  465 
Parent  and  Cbild 

Negligence,  16,468 
Partition 
Change  of  Parties,  1 7 ,  743 

Creditors  of  intestate,  i  7 ,  744 
Discretion  of  court,  i  7,  743 
Motion  to  be  made  a  party,    i  7,  743 
New  parties  upon  application  of  de- 
fendant or  plaintiff,  i  7,  744 
Notice  to  original  party,  i  7,  743 
Party    interested  in  subject-matter, 

17,743 
Who  entitled  to  be  made  parties,  17, 

Effect  of  failure  to  join  proper  parties, 

17,  811 
Parties  Defendant 
Holders  of  Faxticular  Estates  and  Inter- 
ests, 17,  720 

Executors  and  administrators,  17, 
723 
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Husband  of  co-tenant,  i  7,  722 
Husband   of    deceased    co-tenant, 

17,  72? 
Incumbrances,  17,  723 

An  incumbrancer  of  the  whole 
estate,  17,  735 

Inabsence  of  statutory  provision, 

17,723 
Incumbrancer  pendente  lite,  1  7, 

725 
Statutes,  17,  725 
When  sale  is  sought,  17,  724 
Where    incumbrance    is   a   lien 

upon  a  specific  part,  17,  724 
Where  there  is  doubt  as  to  ex- 
tent of  liens,  i  7,  724 
Whether  incumbrancer  is  bound 

by  partition,  17,  724 
Whether    it    attaches    share   of 

tenant,  17,  723 
Whether   lien   attaches   to   pro- 
ceeds upon  sale,  i  7,  724 
Lessees,  i  7,  722 
Liens,  1 7 ,  723 

Wife  claiming  homestead,  17,  723 
Wlio  Are  Necessary,  17,  717 
Adverse  claim,  17,  720 
All  co-tenants,  17,  716,  717 
Co-tenant   who   has    parted   with 

his  interest,   17,718,719 
Death  of  co-tenant  while   suit  is 

pending,  17,719 
Effect  of  non-rejoinder,  i  7, -718 
Heirs  or  devisees  of  co-tenant,  17, 

719 
Holders  of  equitable  title,  17,  718 
Holders  of  legal  title,  17,  718 
Holders  of  Particular  Estates  or  In- 
terest, 17,  720 
Doweress,  i  7 ,  720 

Inchoate  right  of  dower,   17, 

720 
Statute  authorizing  the  joinder 

of  widow,  I  7,  722 
Where   husband  has  divested 
himself  of  title  before   par- 
tition, 17,  721 
Whether    sale   divests   dower 

rights,  1.7,  721 
Widow  of  deceased  tenant  in 

common,  17,  720 
Widow  of  deceased  tenant  in 
severalty,  1 7 ,  720 
Owner  of  the  fee,  i  7,  717,  718 
Partition  of    reversion  or  remain- 
der, 17,  718 
Purchaser  by  metes    and   bounds, 

17,719,720 
Purchaser    holding    in   severalty, 

17,  720 
Purchaser  of  co-tenant's  undivided 

interest,  17,  718,  719 
Purchasers  pendente  lite,^  17,719 
Parties  in  probate  court,  i  7 ,  730 
Persons  Not  in  Esse,  17,  728 
Contingent  limitations,  17,  730 
English  doctrine,  17,  729 
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General  rule,  i  7,  728 

Preservation   of   fund  derived   from 

property,  17,  730. 
Procedure,  17,729 
Whether  bound  by  partition,  i  7,  728 

Unknown  Owners,  i  7,  727 

Binding  effect  of  decree,  17,  728 
Failure  to  appear  and  defend,  17,  728 
In  possession,  i  7,  728 
Mode  of  procedure,  17,  727 
Statutes,  I  7,  727 

Strict  compliance  with  statutory  pro- 
visions, 1 7 ,  728 
Fartnershlp,  1 7 ,  498 

As  to  actions  in  firm's  name,  see  Part- 
nership. 

Having  common   members  suing   each 
other,  I  7 ,  498 

Intervention,  1 7 ,  644 

Mechanics'  lien,  15,169 

Parties  Defendant,  i  7,  1243 
Amendment,  17,  1246 
Bankruptcy  of  partner,  17,  1246 
Death  of  partner  pendente  lite,  1 7 , 

124s 

Dormant  Partner,  17,  1244 

Whether   he   may  be   joined,   1 7 , 

1244 
Whetiier    his    non-joinder   can   be 

objected  to,  17,  1244 
Who   may  be  treated  as   dormant 
partner,  17,  1244 

Effect  of  non-joinder,  17,  1243 

How  non-joinder  taken  advantage  of,      \ 
17,  1246 

Necessity  of  joinder,  17,  1243 

Necessity  of  revivor,  17,  1245 

Nominal  partner,  17,  1245 

Plea  in  abatement,  17,  1246 

Priority  of  debt,  17,  1245 

Statute  provisions,  17,  1243 
Parties  FlaintiS,  17,1 236 

Actions   between    partners   for   bal- 
ances, 17,   1270 

Actions  for  tort,  17,  1243 

Amendment,  17,  1243 

Bill  or  note  made   payable  to  single 
partner,  i  7,  1239 

Contract  entered  into  by  agent,  17, 
1238 

Covenant  to  firm,  i  7,  1240 

Damages  for  private  injury,  17,  1242 

Damage  to  firm's  business,  17,  1243 

Death  pendente  lite,  17,  1243 

Dissolution   through    bankruptcy   or 
insolvency,  17,  1241 

Dormant  partner,  17,  1237 

Matters  outside  of  scope  of  partner- 
ship, 17,1239 

New  promise  hy  debtor,  17,  1241 

Nominal  partner,  17,  1237 

Partner  excluded  from  participation 
in  partnership  business,  17,  1264 

Partnership  in  fact  contracting  party, 

,17,  1239 
Partners  too  numerous  to  be  brought 
into  court,  17,  1241 
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Partner  taking  assignment  from  co- 
partners, I  7,  1240 
Real  party  in  interest,  17,  1241 
Sealed  instrument,  17,  1240 
Separate  action  for  damages  grow- 
ing out  of  tort,  I  7,  1242 
Solvent  partner  and  assignee  of  in- 
solvent, I  7,  1241 
Substitution    of  a   new  creditor,  17, 

1241 
Tort  against  one  partner,  17    1242 
Trustee,  i  7,  1242 

Where  debtor  did   not  know  he  was 

dealing  with  partnership,  17,  123S 

Where  partner  can   sue   alone,    17, 

1239 
Whether  all  partners  must  join,  17, 

1236 
Whether  in   ^n   action    to     recover 
property   wrongfully   disposed     of 
by  a  partner  the  wrongdoer  should 
be  joined,  17,  1247 
Partner  suing  firm,  17,498 
Receiver,  i  7,  1298 
Suing  in  partnership  name,  i  7,  488 
Surviving  Partner  and  Personal  Repre- 
sentatives, 17,  1 172 
Action   in  favor  of  partnership,  17, 

1 172 
Actipns  upon  contract,  i  7,  1172 
Amendment,  17,  1174 
Co-defendant,  17,  1176 
In  an  action  against  the  representa- 
tives, I  7,  1178 
Remedy  of  firm  creditors,  17,  1176 
Party  not  appearing  in  record,  i  7,  473 
Party  of  record,  i  7,  472 
Party  to  bill  of  revivor,  2,  272 
Party- walls,  i  8,  17 
Patent  Law,  18,  71 
Assignees,  18,  72 
Equitable  and  legal  owner,  18,  72 
Foreign  administrators  and  executors, 

18,73 

Grantee,  18,  72 

In  general,  i  8,  71 

Joining  of  grantee  and  patentee,  18,  72 

Joint  owners,  18,  73 

Licensees,  18,  71,  72 

Licensee  suing  licensor,  i  8,  72 

Mortgagee,  18,  71 

Patentee,  i  8,  71 

Personal  representatives,  1 8 ,  73 

Person  holding  legal  title,  i  8,  91 
Penal  and  Qui  Tarn  Actions,  18,  276 

Action    against   joint    defendants,  18, 
277 

Common  informers,  18,  277 

In  absence  of  statutory  provision,  18, 
276 

One  of  several  parties,  18,  277 

Qui  tam  action,  18,  277 

Suit  in  name  of  people,  i  8,  276 

Two  or  more  informers,  i  8 ,  277 
Personal  property,  17,  507 
Persons  Who  Can  Sue  and  Be  Sued,  1 7 ,  474 

As  to  aliens,  see  Aliens. 
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PARTIES  TO  ACTIONS— Co«/W 
Feraons  Who  Can  Sue  and  Be  Sued — Cont'd 

As  to  assignees  in  hankruftcy,  see 
Bankruptcy. 

As  to  consuls  and  ambassadors,  see 
Consuls  and  Ambassadors. 

As  to  corf  orations,  see  Corporations. 

As  to  counties,  see  Countibs. 

As  to  evidence,  see  Evidence. 

As  to  executors  and  administrators, 
see  Executors  and  Administra- 
tors. 

As  to  felons,  see  Infamy. 

As  to  joint  tenants  and  tenants  in 
common,  see  Joint  Tenants  and 
Tenants  in  Common. 

As  to  landlord  and  tenant,  see  Land- 
lord AND  Tenant. 

As  to  partners,  see  Partnerships. 

As  to  persons  under  disabilities,  see 
Husband  and  Wife;  Infants; 
Insanity;  Married  Women. 

As  to  principal  and  agent,  see 
Agency. 

As  to  receivers,  see  infra.  Receivers. 

As  to  totvns,  see  Towns. 

As  to  trustees,  see  Trusts  and  Trus- 
tees. 

As  to  unincorporated  societies,  see  So- 
cieties AND  Clubs. 

Generally,  1 7 ,  474 

Acting  in  person  or  by  attorney,  i  7, 

47S 

Constitutional  provisions,  1 7 ,  474 

Costs,  1 7 ,  474 

Onerous  conditions,  i  7,  475 

Time  of  entering  judgment,  17,  475 
Privilege  from  arrest,  see  Arrest. 
Prlvltr 

Blglit  to  Sue  Depending  on,  i  7,  518 

See  infra,  Assignments. 

As  to  the  effect  of  statutes  providing 
that  actions  shall  be  prosecuted  by 
the  real  party  in  interest,  see 
infra.  Real  Party  in  Interest. 

Contracts  for  Benefit  of  Third  Parties, 
17,528 

Examples,  17,  528,  529 
Grantee  of  mortgagor  who  has  as- 
sumed mortgage,  17,  529 
Simple  contracts,  17,  528 
Under  the  code.s,  i  7,  529 
Where  contract  is  under  seal,  17, 

529 
Whether  third  party  may  sue,  i  7, 

528 
Fraudulent    representations  in   con- 
tract, I  7,  521 
Generally,  17,  5x8 
Guaranty,  i  7,  521 
Manufacturers,  17,  519 
Merchants,  17,  519 
Misfeasance  of  public  officers,!  7,  520 
Obligations  to  one  and  his  successors, 

17,  53° 
Obligee  in  Written  Contract,  17,  521 
See  Life  Insurance. 
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Action   on,    must  be   in    name  of 

obligee,  17,  S^i.  5^2 
Bonds,  1 7 ,  526 
Code  provisions,  17,  527 
Error  in  stating  name  of  obligee,. 

17,  521 
Examples,  17,  526-528 
Name  of  obligee,  17,  526 
Party  aggrieved,  17,  527 
Person  intended  to  be  secured,  17, 

527 
Real  party  in  interest,  i  7,  526-52S 
Statutes,  I  7,  527 
Subscription  papers,  i  7 ,  523 
Sheriff's  sales,  17,  521 
Torts,  17,  559 

Insurance  companies,  17,  559 
Joint  tort  feasors,  17,  560 
Test  of  assignability,  1 7 ,  560 
Whether- assignments,  17,  559 
"whether  question  of  privity  is  in- 
volved, r7,  559 
Warranty,  17,  521 
Whether  mortgagee  may  sue  grantee 
who  has  assumed  mortgage,  1 7 ,  529 
Whether  vendor  can  sue  assignee  of 
vendee,  i  7 ,  530 
Public  OtBcers 

Obligations  to  one  and  his  successors,. 

17,  530 

Quo  Warranto,  see  Quo  Warranto. 
Real  parties  in  interest,  17,  551 

Real  Party  in  Interest,  17,  542 
Actions  ex  delicto,  17,  544 
Actions  on  subscriptions,  17,  548 
Assignee  for  benefit  of  creditors,  17, 

549 
Assignee  for  collection  merely,  17,  549 
Assignee  of  a  claim,  i  7,  548 
Bills  and  notes,  2,  337;  17,  547 
Claim  in  possession  of  another,  i  7,  55» 
Consideration  of  assignment,  17,  552 
Defenses,  17,  551 
Definition   of  party    really  interested, 

17,544 
Ejectment,  i  7,  550 
Frauds,  17,552 
General  rules,  17,  545 
Legal  title,  17,  545 
Legal  title  alone,  17,  547 
Mandamus,  i  7,  551 
Motive  of  assignment,  17,552 
Object  of  the  provision,  i  7,  544 
Open  accounts,  17,  548 
Parties  entitled  to  proceeds  of  suit,  17, 

.S4S 
Plea  that  plaintiff  is  not  real  party  in 

interest,  17,  551 
Promissory  note,  17,  547 
Proof  of  assignment,  17,548 
Prosecuted,  17,  542 
Quo  warranto,  17,  551 
Real  party  without  possession,  17,  550 
Scope  of  the  Alabama  statute,  17,  542 
Statutory  plaintiffs,  17,550 
Statutory  provisions  requiring  suit  to 

be  brought  by,  i  7 ,  542 
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Trustee,  17,  553 

Whether  legal  title  sufficient,  17,  545 

Whether  plea  must  allege  a   defense, 

17,551 
Real  property,  1 7 ,  507 
Receivers,  20,  99 
Actions  Against,  20,  253,  284 
Corporations,  20,  254,  284 
Corporation   which    has    been    dis- 
solved, 20,  254,  284 
In  general,  20,  253-284 
Pending  suits,  20,  253,  284 
Quasi  dissolution  of  corporation,  20, 

254,  284 
Whether  plaintiff  must  bring  in  re- 
ceiver, 20,  255,  284 
Whether  receiver  should  be  made  a 
party,  20,  253,  255,  284 
Effect   of   removal   or   discharge,    20, 

223,  224 
In  general,  20,  99,  231 
In  particular  instances,  20,  100 
In  whose  name  suit  should  be  brought, 

20,  231,  23s 
Party  at  whose   instance  appointment 

made,  20,  99 
Right  of  opposite  party  to  be  heard, 

20,  99 
Whether  receiver  a  necessary  or  proper 

party,  17,653 
Whether    stranger  can  institute   pro- 
ceedings, 20,  99 
Redemption  of  mortgage,  20,  624 
Referees 

Admitting  new  parties,  20,  685 
Effect  of  death  of  party,  20,  688 
Reformation  of  instruments,  17,  655 
Removal  of  Causes 

Collusive  Parties,  20,  989  ' 

In  general,  20,  989 
Where     colorable     assignment      of 
causes   of  action   has  been  made, 
20,  989 
Where    suit    has    already   been    re- 
moved, 20,  989 
Intervening  and  Substituted  Parties,  20, 
989 

Examples,  20,  989,  990 
In  general,  20,  989 
Komlnal  Parties,  20,  987 
Acts  of  1875  and  of  1887,  20,  989 
Agents,  20,  988 
Attorneys,  20,  988 
Citizenship,  20,  989 
Examples,  20,  987-989 
Executors,  20,  987 
Garnishees,  20,  988 
In  general,  20,  987 
Officers  of  a  defendant  corporation, 

20,  98S 
Trustees,  20,  987 
Unnecessary'  parties,  2  o,  987 
Who  are  necessary  parties,  20,  988 
Who  are  nominal  parties,  20,  987 
Rescission,  17,654 

Right  to  sue  depending  on  privity,  1 7 , 
518 
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Right  to  Use  Name  of  Co-Plalntiffs,  1 7 .  S'l 
Burden  of  proof,  17,  512 
Collateral  proceedings,  17,  512 
Necessity  of  consent  of  co-plaintiff,  i  7 , 

5" 
Right  to  have  suit  dismissed,  17,  511, 

512 
Rigbt  to  Use  Name  of  Legal  Plaintiff,  i  7, 

508 

Assignment  of  chose  in  action,  17,  508 

Conveyance  of  realty,  1 7 ,  509 

Death  of  assignor,  1 7 ,  509 

Indemnification  against  costs,  1 7 ,  508 

In  general,  1 7 ,  508 

Personal  representative  of  assignor,  17, 

509 
Testing  validity  of  assignment,  1 7 ,  509 

Use  of  name  of  state,  i  7,  510 
Whether    assignee     must    consent    to 
bringing  of  the  suit,  17,  510 

Salvage,  2 1 ,  709 

Examples,  21,  709,  710 
In  general,  2  i ,  709 

Parties  entitled   to    participate  in  sal- 
vage, 2  1 ,  709 
Who  entitled  to  be  made  parties,  21, 
709,  710 

Same  Person  Cannot  Be  Both  Plaintiff  and 
Defendant,  17,  497 
Identity  of  party,  17,  499 
Obligee  suing  his  co-obligors,  1 7 ,  498 
Partnership  having  common  members, 

17,498 
Partner  suing  firm,  1 7 ,  498 
Party  both  obligee  and  obligor,  1 7 ,  498 
Party  cannot  sue  himself,  1 7 ,  497 
Party  in  diffferent  capacities,  17,  499 
Party   must  appear  on  both   sides  on 

record,  17,  499 
Party  plaintiff  and  garnishee,   1 7 ,  499 
Statutory  modifications,  17,  500 

School  districts,  2  i ,  806 

Scire  Facias,  2  i ,  858 

All   parties    to  original   judment,    2 1 , 

859 
Assignment  of  judgment,  21,  858 
Assignor  or  assignee  of  judgment,  2  % , 

859 
Cestui  que  trust,  2 1 ,  859 
Consolidation  of  judgment  against  one. 

person,  21,  859 
Heirs  and  terre-tenants,  2  i ,  S60 
Heirs  or  representatives,  2 1 ,  860 
In  general,  2  i ,  858 

Judgment  against  several  joint  defend- 
ants, 2  1 ,  860 
Legal  representative,  2 1 ,  858,  860 
Necessary  parties,  2 1 ,  858,  859 
Personal  representative,  2 1 ,  860 
Plaintiff  in  original  judgment,  21,  868 
Plaintiffs  must  be  named  in  the  writ, 

2 1 ,  859 
Present  occupant  of  the  land,  21,  861 
Terre-tenants,  2i,_86o 
Specific  Performance,  22,  1064 
Agent,  22,  1066 

Assignee  of  a  contract,  22,  1066 
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Parties  to  Actions, 


PARTIES  TO  ACTIONS— CosiW 
Specific  Performance — Cont'd 

Attachment  or  execution  creditor,  22, 
1064 

Examples,  22,  1064-1069 

Heirs  or  devisees  of  vendee,  22,  1065 

Parties  to  the  contract,  22,  1064 

Personal  representative  of  vendee,  22, 
1065 

Personal  representative  of  vendor,  2  2, 
1064 

Persons  claiming  interest  in  land,  22, 
1067 

Strangers  to  the  contract,  22,  1069 

Third  parties,  2  2 ,  1064 

Trustee  of  an  express  trust,  2  2, 1066 

Vendor's  heirs  or  devisees,  22,  1065 

Widovir  and  heirs  of  vendor,  22,  1065 
Statutory  Modifications 

Code  Frovisious 
In  Texas,  17,  598 

In  Texas,  17,598 

Joint  contracts   should  be   considered 
joint  and  several,  i  7,  584 
Stock  Exchange,  2  3 ,  758 

At  common  law,  23,  758 

Examples,  23,  758,  759 

In  the  name  of  the  association,  23, 
758 

Statutory  changes,  23,  758,  759 

Whether  individual   parties   must    be 
made  members,  2  3 ,  758 
Stockholders,  17,  172 

Stockholder  as  to  joinder,  see  Stock- 
holders. 

Defense  by  stockholders,  4,  283 

Essential  pleading  in  suit  by  stock- 
holder sho"wing  that  corporation  is 
not  controlled  by  defendant,  4,  282 

Refusal  by  corporation  must  be  shown 
in  pleading  where  suit  is  by  stock- 
holder, 4,  281 

Stockholder  showing  that  he  has  ex- 
hausted every  means,  17,  174 

Stockholders  too  numerous,  17,  173 

Stranger  who  is  damaged  by  non-per- 
formance of  a  contract,  3,  863 

Suit  by  stockholders,  4,  381 

Suit  by  stockholder  upon  refusal  of 
directors  to  sue,  4,  282        , 

When  stockholders  may  be  made  de- 
fendants, 4,  283 

When   stockholders   may  sue  in  their 
own  name,  17,  172,  173 
Subrogation,      insurance     company     to 

rights  of  insured,  2 ,  840 
Subscriptions,  17.  548;  24,  339 
Substitution,  17,  623,  628,  632 

See  Abatement. 

See  infra.  Intervention. 

Adding  new  parties,  17.  627 

Amendment  of  pleadings,  17,  629 

Appeals,  I  7,  629 

Assignees  in  bankruptcy,  17,  632 

Assignees  pendente  lite,  17,631 

Change  in  capacity  to  sue  or  liability 
to  be  sued,  pendente  lite,  i  7,  626 
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Continuance,  17,  627 

Defendant's  capacity,  17,  622 

Feigned  issues,  i  7 ,  630 

Jurisdiction   over   substituted    parties, 
I  7,  629 

Must  appear  on  record,  i  7,  628 

Notice,  17,  627,  630 

Of  defendant  denied,  17,  626 

Of  Party  Entitled  to  Sue  for  Incompetent 
Plaintiff,  17,  619,  623 
Examples,  17,  623,  625 
In  general,  17,  619,  623 
Of  party  liable  to  be  sued  for  one  not 

liable,  17,  625 
Of  personal  representative,   1 7 ,  628 
Party    dead    at    commencement    of 

acticJh,   17,  628 
Substitution  denied,  17,  624 

Pleading,   17,627 

Proof  of  right  to  substitution,  17,  631 

Receivers  of  corporations,  1 7 ,  633 

Right  lost  by  laches,  i  7 ,  629 

Right  of  defendant  to  compel  plaintiff 
to  amend,  i  7,  626 

Statute  of  limitations,  1 7 ,  627 

Successors  in  public  office,  1 7 ,  '632 

Successors  in  trust,  17,631 

Ward  attaining  his  majority,  17,632 

When  and  when  not  compulsory,  17, 
629 

When   substitution    is   necessary,    17, 
628 

Whether  order  of  substitution  is  ap- 
pealable, 17,  630 

Who  may  be  a  substitute,  i  7,  630 
Suit  by  Agent 

Agent's   suits  when   acting  in  princi- 
pal's name,  i ,  408 
Suits  by  Lunatics  or  Their  Committees 

Equity  suits,  11,  125;  17,727 

General  rule,  1 1 ,  124 

When  suit  should  be  brought  by  next 
friend,  1 1 ,  126 

When  suit  should  be  in  name  of  com- 
mittee, 1 1,  125 

When  suit  should  be  in  name  of  luna- 
tic, 11,125 

Where  lunatic  is  not  of  full  age,  1 1 , 

125 
Where  lunatic  is  of  full  age,  1 1 ,  124 
Suits  by  Third  Parties 

Contracts  under  seal,  3,  866 
Rescission   of  contract  for  benefit  of 

third  person,  3,  865 
Upon    an   agreement    made    between 

others  for  his  benefit,  5,  180 
Where   one   of   parties  to   a   contract 
promises  to  pay  a  debt  due  by  other 
to  third  person,  3,  865 
Telegraphs  and  Telephones 
Actions    for   Damages    Resulting    from 
Negligent  Transmission  or  Delay,  2  5 , 
824 
Immaterial  as  to  who  paid  fee,  25, 

,827 
Bight  of  Addressee,  2  5 ,  S24 

Addressee  proving  damage,  25,828 
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Addressee  regarded  as  beneficiary 

in  contract,  2  5 ,  825 
Agent  suing  in  behalf  of  his  prin- 
cipal, 2  5 ,  826 
Altered  message  a  misrepresenta- 
tion, 25,  827 
American  rule,  25,  825 
Company  as   agent  of   addressee, 

25,  827 
Company  owing  a  public  duty,  25 , 

826 
In  England,  25,  824 
Sender  addressee's  agent,  25,  826 
Sender  or  addressee  agent  of  third 
party,  1 5 ,  826 
Eight  of  Sender  to  Sue,  2  5 ,  824 
In  general,  25,  824 
Principal  and  agent,  25,  824 
Who  to  be  deemed  sender,  25,824 
Klght  of  Third  Parties,  2  5 ,  828 
Husband  and  wife,  25,  829 
In  general,  2  5 ,  828 
Parent  and  child,  25,  829 
Where  sender  or  addressee  is  agent 
of  third  party,  25,  828 
Under  Special  Statutes,  2  5 ,  829 
In  Indiana,  25,  829 
In  Mississippi,  25,  829 
In  Missouri,  25,  829 
In  New  York,  25,  830 
In  Tennessee,  2  5 ,  829 
Torta,  17,  S41,  559 

Insurance  companies,  17,  559 
Joint  tort  feasors,  i  7,  560 
Real  party  in  interest,  i  7 ,  542 
Test  of  assignability,  17,  560 
Whether  assignments,  1 7 ,  559 
Whether  question  of  privity  is  involved, 

17,  559 
Towage,  2  6,  95 

Injury  to  tow  through  negligence  of 

another  vessel,  26,  95 
Insurer,  26,  95 

Mortgagee  in  possession,  26,  95 
Owner  of  tug,  26,  95 
United  States  Courts 
Corporations,  2  7,  634 
Individuals,  27,634 
States,  27,633 
The  United  States,  27,  633 

As  defendant,  27,  633 

As  plaintiff,  27,  633 

Examples,  27,  633 

In  general,  27,  638 
Writ  of  Error,  6,  817 
Against  Whom  Brought,  6,  819 

In   case  of   death   of    defendant   in 
error,  6,  819 

Parties  to  suit,  6 ,  819 
In  case  of  infancy,  6,  818 
In  what  name  writ  should  be   issued, 

6,  818 
Married  women,  6,  818 
Prejudice  by  judgment,  6,  817 
Privy,  6,  817 

Several  plaintiffs  or  defendants,  6,  817 
Several  privies,  6,  818 


Tax  proceedings,  6,  818 
Waiver  of  infancy,  6,  81& 
Who  may  bring  writ,  6,  817 

PARTITIOJI,  1 1 ,  1 144 ;  I  f,  660      , 

See  generally,  Parcenary. 

See  Joint  Tenants  and  Tenants  in 
Common;  Judicial  Sales;  Surro- 
gates AND  Probate  Courts. 

Accounting 

Eents  and  Profits,  i  7,  762 

Account  of  partition,  17,  762 

Actual  Partition,  1 7 ,  766 

See  infra.  Sale  Instead  of  Divi- 

.       SION. 

Commissioners 
Appointment,  i  7 ,  766,  780 

At  common  law,  1 7 ,  766 

By    the    interlocutory    judgment, 
17,  767 

Examination  of  propert3',  17,767 

Filling  vacancies,  i  7,  768 

In  case  of  death,  resignation,  or  re- 
moval, I  7 ,  768 

In  chancerj',  17,  766 

New  commissioners,  17,  768,   779 

Notice  to  parties,  17,  767 

Oath,  1 7 ,  768 

Under  statutes  of  various  states, 
17,  766 
Majority's  decision,  17,  775 
Notice  of  proceedings,  17,  769,  778 
Powers  and  Duties,  17,  76S 

Allotment  of  portions  to  respective 
co-tenants,  17,  771 

A  mill,  I  7 ,  769 

Comparative  value  of  several  par- 
cels, 17,  771 

Dedication  to  public,  i  7,  775 

Division,  17,  768,  769 

Division  into  town  lots,  1 7 ,  775 

Duty   to    apply   to    court   for   in- 
struction, 1 7 ,  769 

Duty  to   be  present  at  meetings, 
17,  769 

Duty    to    report    where     division 
would  be  prejudicial,  17,  769 

Easements,  17,  774 

Employment  of  surveyor,  17,771 

Equality,  i  7,  768 

Evidence,  17,  771 

Examining  witnesses,  17,  771 

Ekamples,  1 7 ,  768-775 

Grantee  by  metes  and  bounds,  17, 
772 

How   allotment  should  be   made, 

17,772 

Improvements,     see     infra.    Im- 
provements. 

In  general,  1 7 ,  768 

Notice  of  their  meeting,  i  7,  769 

Owelty,  17,774 

Property  consisting  of  several  par- 
cels, I  7,  773 

Property  contiguous  to  that  of  one 
of  the  co-tenants,  17,  773 

Right  of  way,  i  7,  774 

Servitude,  17,  774 
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PARTITION— CoK^f'rf 
Actual  Partition — Cont'd 
Commissioners —  Confd 
Powers  and  Duties — Cont'd 
Violation  of  statute,  1 7 ,  768 
Water  power,  17,  773 
Whether  a  majority  may  act,  17, 

769 
Whether  they   may  ascertain  the 
interests  of  the   respective  par- 
ties, I  7 ,  770 
Whole  parcels,  17,  773 
With   reference  to  what  division 
must  be  made,  1 7 ,  770 
Presence  of  commissioners  at  meet- 
ing, 1 7 ,  769,  775 
Probate  Court,  1 7 ,  780 

Appointment    of     commissioners, 

I  r>  780 

Decision   by   a   majority  of  com- 
missioners, 17,  782 
Equitable  rule,  17,  780 
Fraud  or  mistake,  17,  783 
Grossly  inadequate  valuation,  17, 

783 
Improvements,  17,  781 
Irregularity  in  proceedings,  1 7 ,  783 
New  commissioners,  17,  783 
Notice  of  partition,  17,  780 
Owelty  of  partition,  17,  781 
Reports,  17,  782 
Right  of  way  or  other  servitude, 

17,  781 
Sale  instead  of  division,  17,  781 
When  report  will  be  set  aside,  17, 

782 
Report,  17,  775 

Appeal  or  review,  r7,  816 

Conclusiveness,  17,  778 

Description,  17,  776 

Disagreement,  17,  775 

Duty  to,  17,  77S 

EflFect,  17,  776 

Facts  which  should  be  set  out,  1 7, 

776 
Insufficient  return,  17,776 
Majority's  right  to  decide,  17,  775 
Mistakes  and  clerical  errors,   17, 

775,  777 
Power  to  report  after  return,  1 7 , 

777 
Presence   of   commissioners,    17, 

775 

Return  that  partition  is  impracti- 
cable, 17,  776 

Signature,  1 7 ,  777 

Subject-matter  of  partition,!  7,  776 

Testimony  upon    which    commis- 
sioners acted,  I  7 ,  776 

Vacating  or  Setting  Aside,  17,  777 
Appointment  of  new   commis- 
sioners, 17,  779 
Conclusiveness   of  proceedings, 

17,777 
Exceptions  to  decree  or  report, 

17,  779 
Fraud  of  commissioners,  1 7 ,  778 
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Grossly  unequal   or  unjust,  17, 

778 
Misconduct    of    commissioners, 

17,779 
Notice  of  proceedings,  1 7 ,  778 
Partition  which  has  been  acted 

upon  for  several  years,  i  7,  779 
Proceedings  unfairly  conducted, 

17,778 
Regarded   as    the  verdict  of    a 

jury,  17,  777 
Requiring  money  compensation, 

17,777 
When   report   will   be  vacated, 

17,777 
Valuation,  17,  777 
What  must  be  recited,    1 7 ,   775, 

776 
What  must  be  reported,  1 7 ,  775 
Division  In  Probate  Court,  i  7,  780 
Appointment  of  commissioners,  17, 

780 
Decision     by   majority   of    commis- 
sioners, 17,  782 
Equitable  rule,  17,  780 
Fraud  or  mistake,  17,  783 
Grossly    inadequate   valuation,    17, 

783 
Improvements,  17,  781 
Irregularity  in  proceedings,  17,  783 
New  commissioners,  i  7,  783 
Notice  of  partition,  17,  780 
Owelty  of  partition,  17,  781 
Reports,  17,  782 
Right  of  way  or  other  servitude,  17, 

781 
Sale  instead  of  division,  17,  781  • 
When  report  will  be  set  aside,  17, 

782 
Effect  of,  17,  783  , 

Appurtenances   and  easements,   1 7, 

785 
Emblements,  17,  784 
Eviction  by  title  pstramount,  17,  784 
Growing  crops,  i  7,  784 
Lien    against    whole    premises,  17, 

783 
Lien  upon   undivided   interest,   17, 

783 
Rents,  I  7,  784 
Warranty  of  title,  17,  784 
Agreement,  see  infra.  By  Act  of  Par- 
ties. 
Agreement  Not  to,  17,  693 
Civil  law,  17,  693 

Conveyance   of  a  moiety  with   cove- 
nants against  partition,  17,  694 
Effect  of  agreement,  17,  993 
Amendments,  17,  744 
A  mill,  17,  769 

Ans-wer,  see  infra,  Pleading. 
Appeal,  17,  816 
See  Appeal. 

Discretion  of  lower  court,  i  7,  816 
Error  at  law,  17,  816 
Interlocutory  judgment,  17,  817,  850 
New  trial,  17,  816 
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Presumption  in  favor  of  regularity,  i  7 , 

816 
Report  of  commissioners,  17,  816 
Weight  of  evidence,  17,  816 
Wiien  lower  court  will  be  overruled, 

17,  816 
Who  may  make  application,  i  7,  817 
Arbitration,  i  7 ,  667 
Defectiveness,  17,  667 
Laches  on  part  of  complainant,  i  7,  667 
Mistake  by  arbitrators,  17,  667 
Necessity   of   conveyance    in   accord- 
ance with  award,  i  7,  667 
Whether  equity  will  compel  transfer  of 
legal  title,  17,  667 
At  common  law,  1 1 ,  1 144 
Bills,  see  infra.  Pleading. 
Burden  of  proof,  i  7,  747 
By  Act  of  Parties,  1 7 ,  661 

Agreement  to  Partition,  17,  672 
Acquiescence,  i  7 ,  672 
Construction,  17,672 
Division  unequal,  i  7,  672 
Eifect  of,  17,  672 

Provision  that  agreement  shall  be  ir- 
revocable, I  7 ,  672 
Whether  they  will  be   enforced  in 
equity,  i  7,  672 
Delegation  of  Authority  to  KlaJze  Par- 
tition, 17,  671 

Power  to  dispose  of,  17,  672 
Power  to  sell  and  exchange,  i  7,  672 
Simple  power  of  sale,  1 7 ,  671 
Whether    authority    may    be    dele- 
gated, 17,  671 
How  Effected,  17,  661 

By  arbitrator,  see  infra,  Arbitra- 
tion. 
By  conveyanQe,  see  infra.  Convey- 
ance. 
By   parol    agreement,    see      infra. 
Parol  Agreement. 
How  established,  17,  677 
In  general,  i  7,  661 
Possession  and  occupation  in  severalty, 

17,  677 
Validity  and  Effect,  1 7 ,  673 
As    to    Bights,    Claims,  and    Incum- 
brances, 17,  676 

Incumbrances   upon  undivided  in- 
terest of  one  co-tenant,  17,  676 
Want  of  unfairness,  17,676 
Where    share     becomes     unequal 
through      unforeseen       circum- 
stances, T  7 ,  676 
Wife's  dower,  i  7,  676 
As  to  Warranty  of  Title,  1 7 ,  674 
Contribution  in  case  of   eviction, 

17,675 
Co-tenant  claiming  by  paramount 

title,  r7,67S 
Covenants   of  warranty    incorpo- 
rated in  partition  deeds,  r7,  675 
Express   warranty  displacing  im- 
plied warranty,  17,  676 
Tenants   in   common   by    descent 
from  a  common  ancestor,  17,675 
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Voluntary   partition    without  ex- 
press warranty,  1 7 ,  674 
Whether  there  is  any  warranty  by 
implication,  17,  674 
Conclusiveness  of  partition  properly 

made,  i  7 ,  674 
Defective  in  form,  17.  674 
Inoperative  as  to  part  of  the  tract, 

17.  673 
Possession  as  notice  to  third  parties 

of  partition,  i  7,  674 
Ratification   of    defective   partition, 

1 7,  .674 
Where  no  deeds  were  executed,  17, 

674 
Where     some    of    parties    are    not 
bound,  17,  674 
What  May  Be  Partitioned,  i  7,  662 

Restriction,  i  7,  662 
Who  May  Make  Partition,  i  7,  662,  666 
Cestuis  que  trustent,  1 7 ,  664 
Co-owners,  17,  664 
Co-tenants,  1 7 ,  662 
Defects    in    execution    of    partition 

agreement,  i  7 ,  663 
Disaffirmance  after  removal  of  parti- 
tion, I  7,  663 
Division  by  less  than  whole  number 

of  co-tenants,  17,  664 
Formal  defects,  i  7 ,  663 
Husband  and  wife,  17,  665 
Infants,  17,  662 
In  general,  17,  662 
Married  women,  17,  662 
Necessity   of    acquiescence   of   both 

tenants,  i  7,  666 
Partition  made  by  person  in  his  life- 
time, I  7,  664. 
Persons  having  no  interest  in  subject- 
matter,  I  7,  664 
Persons  Under  Disabilities,  i  7 ,  662 
Shares  afterwards  become  unequal, 
I  7,  676 
Revocation,  17,  663 
Right  to  make  partition,  i  7,  664 
Tenants  for  life,  17,  664 
Unfairness   towards   persons  not  sui 
juris,  17,  663 
By  Judicial  Proceedings,  i  7 ,  677 

Actual  partition,  see   infra.   Actual 

Partition. 
Appeal  and  revieiv,  see  infra.  Appeal. 
Commencement  of    action,    see   infra, 

Commencement  op  Action. 
Conclusiveness   and  effect,    see    infra. 

Effect  of. 
Equitable  relief  incidental  to  the  parti- 
tion, see  infra,  Ec^uitable   Relief 
Incidental  to. 
History  of  partition,  see  infra.  His- 
tory OF  Partition  by  Action. 
Interlocutory    judgments,    see    infra, 

Judgment. 
Jurisdictioji,  see  infra.  Jurisdiction. 
Management  of  the  property  pending 
suit,   see   infra.   Management   of 
the  Property  Pending  Suit. 
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PARTITION— Co»!!V 
By  Judicial  Froceedlnga — Cont'd 

Matters  of  procedure,  see  infra,  Pro- 
cedure. 
Official  judgment  or  decree,  see  infra. 

Judgment. 
Parties  defendant,  see  infra.  Parties 

Defendant. 
Pleading,  see  infra.  Pleading. 
Sale  instead  of  division,    see    infra. 

Sale  Instead  of  Division. 
What  may  be  partitioned,   see  infra, 

What  May  Be  Partitioned. 
Wlio  may  enforce  partition,  see  infra. 
Who  May  Enforce  Partition. 
By    what     co-tenants     action     may    be 

brought,  II,  1 145 
Chancery  jurisdiction,  1 1,  1132 
Charities,  17,  685 
Commencement  of  Action,  17,  715 

Guardians   for  infant  defendants,  1 7 , 

717 
How  Commenced,  17,715 

Appearance  dispensing  with  process, 

17,716 
In  probate  courts,  i  7,  716 
Jurisdiction  of  parties,  17,  715 
Service  of  notice,  17,  716 
Service   on  guardian  of   infant,  17, 

717 
Where    parties   do   not    voluntarily 
appear,  17,  715 
WltMn  What  Time,  17,  715 
In  general,  17,  715 
Where  one  co-tenant  has  been  dis- 
seised, I  7,  715 
Commissioners,  see  infra.  Actual  Par- 
tition. 

Sale  .instead  of  division,  17,  769-791 
Compelling  conveyance,  17,  763 
Cimplaint,  see  infra.  Pleading. 
Conclusiveness   and   effect   of  fartition, 

see  infra,  Effect  of. 
Confirmation  of  sale,  see  infra.   Sale 

Instead  of  Division. 
Conflict  of  Laws 

Sale  instead  of  division,  i  7,  808 
Construction  of  deed  or  devise,  17,  752 
Conveyance,    see   infra.  Sale   Instead 
of  Division. 

By  Agreement  of  Parties,  17,  665 
Deeds  ambiguous,  i  7 ,  666 
Defect  of  the  papers,  i  7,  666 
Necessity  of  mutual  deeds,  17,  665 
Specific  conveyance  of  one-h^f   of 

tract,  I  7 ,  666 
Usual  manner  of  accomplishing  con- 
veyance, I  7,  665 
When  mutual  deeds  construed  as  one 
instrument,  17,  665 
Compelling  conveyance,  1 7 ,  763 
Directing  officer  to  make,  17,  810 
Final  judgment  or  decree,  1 7 ,  809 
Of  part  by  metes  and  bounds,  1 7 ,  763 
Validity  and  effect,  see  infra.  By  Act 
OF  Parties. 
Co-parcenaries,  17,678 
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Costs,  1 7 ,  810,  812 

Attorney's  Fees,  1 7 ,  814 

Adversary  proceedings,  17,  815 
Reasonable  counsel  fees,  i  7 ,  814 
Whether  taxable  as  costs,  17,  814 

Commissioner's  fees,  i  7,  814 

Discretion  of  court,  17,  812 

Doweress,  17,  813 

Holder  of  life  estate,  1 7,  813 

In  absence  of  statutory  enactments,  1 7, 
812 

Necessary  disbursements,  17,  S14 

Proportionate  to  value  of  interests,  1 7 , 
812 

Statutory  regulations,  17,  814 

Where  actual   partition  is  made,    17, 

Where  one  party  has  made  unneces- 
sary costs,  I  7,  812 

Where  parties  are  found  not  entitled, 
17,813 

Where  sale  is  had,  i  7,  815 
Courts,  see  infra.  Jurisdiction. 

Purchaser,  17,  805 
Decree,  5,  377 

See  infra.  Judgment. 

Conveying  title,  5,  381 
Default,  17,  745 

Course  to  be  taken  by  court  in  case  of, 

17,74.; 
EflFect  of,  17,  745 
Irregularity  in  taking,  1 7,  745 
Source  of  reference,  i  7,  745 
Sufficiency  of  proof  upon  reference,  17, 

745 
Where  complainant  makes  default,  17, 

745 
Defenses,  see  infra,  Pleading. 
Definition,  6,  722;  17,  661 
Descent  of  proceeds  of  sale,  1 7 ,  806 
Destruction  of  property,  1 7 ,  686 
Division,  17,  661 

See      infra,     Actual      Partition  ; 
Owelty  of;  Sale  Instead  of  Di- 
vision. 
In  Probate  Court,  1 7 ,  780 

Appointment  of  commissioners,  17, 

780 
Decision    by  majority    of  commis- 
sioners, I  7,  782 
Equitable  rule,  17,  780 
Fraud  or  mistake,  i  7,  783 
Grossly  inadequate  valuation,  17,  783 
Improvements,  17,781 
Irregularity  in  proceedings,  17,  783 
New  commissioners,  17,  783 
Notice  of  partition,  i  7,  780 
Owelty  of  partition,  i  7,  7S1 
Reports,  17,  782 
Right  of  way  or  other  servitude,  17, 

781 
Sale  instead  of  division,  17,  781 
When  report  will  be  set  aside,  i  7 ,  782 
Division  or  sale,   see    Actual    Parti- 
tion. 
Dower,  17,  701 
Costs,  17,  813 
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Parties  Defendant,  1 7 ,  720 

Inchoate  rigiit  of  dower,  i  7 ,  ^20,  720 
Statutes     authorizing      joinder     of 

widow,  17,  722 
Where  husband  has  divested   him- 
self of  title   before  partition,    17, 

721 
Whether,  sale  divests  dower  rights, 

17,  721 
Widow  of  deceased  tenant  in  com- 
mon, I  7,  720 
Widow     of     deceased      tenant      in 
severalty,  i  7,  720 

Rights  of  co-tenant's  wife,  17,  676 

Where  doweress  holds  a  different  es- 
tate in  co-tenancy,  1 7 ,  702 

Whether  doweress  can  resist  proceed- 
ings, 17,  701 

Whether    tenant   in    dower    is  a    co- 
tenant,  I  7,  701 

Wife's  Inchoate   right  to  dower,    17, 
702,  720 
Easements,  17,  774,  785 

Sale  instead  of  division,  i  7,  794 
Effect  of,  5,  381 ;  I  7,  817 

Collateral  Attack,  17,  821 

Fraud,    surprise,    or     mistake,     17, 

822 
In  general,  i  7,  821 
Omission  of  a  jurisdictional  step,  i  7, 
822 

Conclusiveness   as   to  possession,    17, 
818 

Conclusiveness  of  final  judgment,  1 7 , 
817 

Equitable  titles,  i  7,  819 

Estoppel,  I  7,  818 

In  general,  i  7,  817-824 

In  Probate  Court,  i  7 ,  823 
Collateral  attack,  17,  824 
Conclusiveness,  17,  823 
Contingent  interest,  17,  824 
Conveyance    or    incumbrance,     17, 

823 
Fraud,  17,  824 
In  general,  i  7,  823 
Jurisdictional  defects,  17,  824 
Title,  17,  823 

In  those  states  in  which  title  may  be 
put  in  issue,  i  7,  819 

In  those   states  in  which  title  may  not 
be  put  in  issue,  i  7,  819 

Irregular  judgment,  17,  820 

Omission  of  a  Jurisdictional   Step,  1 7 , 
822 
Established  by  evidence  dehors  the 

record,  17,  822 
Where  record  shows,  i  7,  822 

Party  acquiring  a  new  and  independ- 
ent title,  I  7,  819 

Persons  not  in  esse,  i  7,  820 

Persons  not  parties,  i  7,  820 

Presumption  in  favor  of  judgment,  17, 
822 

Remainder-men,  17,  821 

Unknown  owners,  i  7,  821 
Emblements,  17,784 
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Eqiultable  Conversion 

Proceeds  of  partition  sale,  i  7,  806 
Eo[uitat)le  Estate,  17,  684 

Assent  of  all  tenants,  17,  685 

At  law,  I  7 ,  684 

Change  in  conditions  and  circumstances 
since  creation  of  trust,  i  7,  685 

Charitable  or  religious  uses,  17,  685 

Court  of  equity,  i  7,  684 

Jurisdiction  assumed,  17,  684 

Lands  charged  with  an   active  trust  in 
favor  of  several  tenants,  i  7,  684 

Necessity  of  bringing  in  owners  of  legal 
title,  I  7,  684 

Property  devoted   to  a  particular  use, 
17,68s 

Where  in  creation  of  trust  no  division  ■ 
was  contemplated,  17,  684 

Where   public   has   an  interest  in  use, 
I  7,  685 

Where  purpose  of  trust  cannot  be  de- 
feated by  a  division,  i  7 ,  685 
Equitable  Jurisdiction,  i  7 ,  679 

Accounting  for  rents  and   profits,  1 7 , 
679 

Advantage  of  chancery  jurisdiction,  i  7, 
679 

Compelling  conveyance   of  legal  title, 
17,  680 

Pecuniary  compensation  for  owelty  or 
partition,  17,  679 

Personal  property,  17,  707 

When  chancery  assumed   jurisdiction, 
17,679 

Whether  supplanted  by  statutory  rem- 
edy, 1 7 ,  706 
Equitable  Relief  Incidental  to,  17,  750,  751 

See  infra,  Injunction. 

Adjustment  of  claims  and  equities  be- 
tween co-tenants,  17,  753 

Adjustment  of  equities  growing  out  of 
the  tenancy,  17,  751 

Compelling  conveyance,  17,  763 

Construing  deed  or  devise,  17,  752 

Contribution,  17,  753 

Conveyance    of    part    by    metes    and 
bounds,  17,  763 

Debts  on   part  of  the   co-tenant,    17, 

754 
Disposition  of  and  Allowance  for  Improve- 
ments, 1 7 ,  7^8 

Allotment  by  commissioners,  i  7,  772 
Assigning    improvements    to    those 

who  have  made  them,  17,  758 
Chargeable  with   rents   and   profits, 

17,  761 
Consent  on  part  of  co-tenants,  17, 

760 
Cost  of  improvement,  17,  761 
For   what    improvements   allowance 

will  be  made,  17,  760 
How  amount  is  estimated,  i  7,  761 
Improvements   made  in  good  faith, 

i7>759 
Increased  value  of  property,  i  7 ,  761 
Ornamental  improvements,   17,  760 
Probate  courts,  i  7,  781 
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PARTITION— Co«^V 
Equitable  Relief  Incidental  to — Confd 
Disposition  of  and  Allowance    for    Im- 
provements—  Confd 
Property  not  susceptible  of  division, 

17,758  I 

Purposely     covering    whole     estate 
with   valuable  improvements,  17, 

7S9 
Rents  and    profits    due  to  enhanced 

value  of  land,  i  7,  761 
Sale  instead  of  division,  18,  807 
Suitable  compensation  for  improve- 
ments, 17,  758 
Supposition  of  sole  ownership,    17, 

760,  761 
Use  and  occupation,  i  7,  761 
Value  to  the  estate,  i  7,  761 
Where  co-tenant  supposes  himself  to 

be  sole  owner,  1 7 ,  760 
Whether   court   will    take   improve- 
ments into  consideration,  17,  758 
Equities  not  growing  out  of  tenancy, 

17,751 
He  who   seeks  equity  must  do  equity, 

17,751 
Hotchpot,  17,  753 
Incumbrances,  i  7,  754 
In  general,  17,  751,  752 
Matters  preliminary  to   partition,  17, 

752 
Owelty  of  Partition,  17,  755 

Bids   for   a  choice   of    parcels,    1 7 , 

V57 
Consent  of  co-tenant,  1  7,  775 
Consent  of  co-tenant  to  the  charge, 

17,757 
Counterclaim,  i  7,  757 
Effect  of    giving   personal    security 

for  claim,  17,  757 
Eviction,  17,  757 
How  lien  enforced,  i  7,  756 
Incumbrance  in  nature  of  a  vendor's 

lien,  I  7,  756 
In  general,  17,  755 
Lien  upon  more  valuable  in  favor  of 

less  valuable  shares,  i  7,  755 
Power  of  commissioners,  17,  774 
Priority  of  lien   over   other  incum- 
brances, 1 7 ,  YS^ 
Statute  of  limitations,  17,  757 
Statutes,  17,  757 
When  process  for  enforcement  may 

issue,  17,  757 
Where  property  cannot  be   divided 

equally,  17,  755 
Whether    lien   a  charge  upon    the 

j5erson  of  the  owner,  17,  756 
Whether  valuable    portions  vest  be- 
fore payment,  i  7,  755,  756 
Partial  Partition,  17,  752 

At  instance   of  one  whose  interest 

extends   only  to  a  portion  of  the 

property,  17,  75^ 
Interest  set  off  to  be  enjoyed  by  two 

or  more  co-plaintiffs  in  common, 

17,752 
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Right  to   have   shares   assigned    in 

common,  17,  752 
Where  there  is  no  dispute  as  to  one 
part,  17,  753 
Seuts  and  Profits,  1 7,  762 
Cross  bill,  i  7,  762 
Due  to  improvements,  i  7,  761 
Exclusion  of  co-tenant,  17,  762 
Improvements,  17,  761 
Offset  to  improvements,  17,  761 
Partition  and  account  in  the  same 
bill,  17,  762 
Sale  Instead  of  Partition 
Probate  court,  i  7 ,  783 
Setting  forth    an    independent  griev- 
ance, 17,  751 
Use  and  Occupation,  17,  762 
Cross  bill,  17,  762 
Due  to  improvements,  17,  761 
Exclusion  of  co-tenant,   17,  762 
Improvements,  17,  761 
Offset  to  improvements,  i  7,  761 
Partition   and   account  in  same  bill, 
I  7 ,  762 
Waste  by  one  co-tenant,  i  7,  754 
Estates  by  entireties,  i  7,  692 
Estoppel,  7,  8i8 

Subsequently  acquired  title  of  co-ten- 
ant, 7 ,  10 
Evidence,  17,  747 

Adverse  possession,  17,  747 
Burden  of  proof,  17,  747 
Deeds  of  property,  17,  747 
Muniments  of  title,  i  7,  747 
Presumption  of  possession,  17,  748 
To  establish  title,  17,  747 
Variance,  17,  748  , 

What  admissible,  1 7 ,  747 
Executors  and  Administrators 

Whether  necessary  parties,  17,  723 
Extension  of  right  to  co-tenant,  1 1,  1144 
Freehold  interest,  1 1,  1145 
Growing  crops,  17,784 
Guardians    for    infant    defendants,     17, 

717 
History  of  Partition  toy  Action,  i  7 ,  677 
Advantages  of  chancery  court,  17,  679 
At  common  law,  i  7,  677 
Compelling  conveyance  of  legal  title, 

17,  680 
Equitable  remedies,  i  7 ,  679 
Inadequacy  of  legal  remedies,   17,  679 
Jurisdiction      assumed      by      chancery 

courts,  I  7,  679 
Necessity  of  consent  of  all  tenants  at 

common  law,  17,  678 
Pecuniary  compensation  for  owelty  of 
'  partition,  i  7,  679 
Personal  property,  17,681 
Practice,  i  7,  679 

Relationship  of  co-parceners,  17,678 
Statute  of  Henry  VIII.,  I  7,  678 
Whether  relationship  can  be  dissolved 
at  common  law,  17,  678 
Husband  and  Wife,  1 7.  692,  702 
By  agreement  of  parties,  17,  665 
Dower,  17,  676 
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Parties  Defendant 
Holders  of  Particular  Estates  In  In- 
terest, 1 7 ,  720 

Husband  of  co-tenant,  1 7  ,  722 
Husband    of    deceased    co-tenant, 

17,  722 
Wife  claiming  homestead,  1 7 ,  722 
Implied  covenant,  9,  966 
Impracticability,  17,  686 

See  infra.   Sale  Instead  of  Divi- 
sion. 
Improvements 

Disposition  of  and  Allowance  for,    1 7 , 

758 

Allotment  by  commissioners,  17,  772 

AfSsigning    improvements    to    those 

■who  have  made  them,  17,  758 
Chargeable  with   rents   and  profits, 

17,  761 
Consent  on  the  part  of  co-tenants, 

17,  760 
Cost  of  improvement,  17,  761 
For  what   improvements   allowance 

will  be  made,  17,  760 
How  amount  is  estimated,  17,  761 
Improvements  made  in  good  faith, 

I7,7S9 
Increased  value  of  property,  1 7 ,  761 
Ornamental  improvements,   17,  760 
Probate  courts,  17,  781 
Propertj'  not  susceptible  of  division, 

17,758 
Purposely     covering     whole     estate 
with  valuable  improvements,    17, 

759 
Rents  and   profits  due   to  enhanced 

value  of  land,  17,  761 
Sale  instead  of  division,  17,  807 
Suitable  compensation  for  improve- 
ments, 17,  758 
Supposition  of  sole  ownership,  17, 

760,  761 
Use  and  occupation,  17,  761 
Value  to  estate,  17,  761 
Where  co-tenant  supposes  himself  to 

be  sole  owner,  i  7,  760 
Whether   court  will    take    improve- 
ments into  consideration,  17,  758 
Made  withoutconsent  of  co-tenant,  4,  9 
Infants,  17,  726 

By  agreement  of  parties,  i  7,  662,  663 
Conformity  with  law  for  protection  of, 

17,  727 
Division  or  sale,  17,  726 
Errors  and  irregularities,  17,  727 
Fraud  or  collusion  of  guardian,  i  7,  727 
Service  of  process,  17,  737 
Service  on  guardian,  17,  717 
Setting  aside  sales,  17,  797 
Shares  in  proceeds  of  sale,  17,  807 
Unequal  partition,  17,  727 
Whether  they  must  be  made  parties, 
17,  726 
Injunction,  i  7,  765 

See  infra.  Equitable  Relief  Inci- 
dental TO. 
Against  proceedings  at  law,  17,  765 
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To  stay  waste,  17,  765 
Insane  persons,  17,  727 
Issues 

Disposition   of  the   issues,  see  infra. 
Procedure. 
Joinder,  i  r ,  1007 

Action  of  ejectment,  i  r ,  1007 
Enforcement  of  lien,  1 1 ,  1007 
Of  Parties,  i  7 ,  704 

See  infra.  Parties  Defendant. 
Personal  action,  1 1,  1007 
Judgment,  i  7 ,  767 
Final,  I  7 ,  808 

See  infra.  Effect  of. 
Confirmation   of  report   of  commis- 
sioners, I  7,  808 
Costs,  17,  810,  812 
Attorney's  Fees,  i  7,  814 

Adversary  proceedings,  17,  815 
Reasonable  counsel  fees,  1 7 ,  814 
Whether  taxable  as  costs,  i  7 ,  814 
Commissioner's  fees,  17,  814 
Discretion  of  court,  1 7 ,  S12 
Doweress,  17,  813 
Holder  of  life  estate,  1 7 ,  813 
In    absence     of     statutory    enact- 
ments, I  7,  812 
Necessary  disbursements,  17,  814 
Proportionate  to  the  value  of  inter- 
ests, 17,  812 
Statutory  regulations,  17,  814 
Where   actual   partition   is  made, 

17,815 
Where  one  party  has  made  unnec- 
essary, I  7,  812 
Where  parties  are  found   not  en- 
titled, 17,  813 
Where  sale  is  had,  i  7,  815 
Directing  officer  to  make  conveyance 

where  sale  is  made,  17,  810 
Direction    that  party  siiall   execute 

mutual  conveyance,  17,808 
Disposition  of  proceeds  of  sale,  17, 

810 
How  construed,  i  7,  809 
In  general,  17,  808-810 
Nature,  17,  808 
Necessity  of  subsequent  conveyances, 

I  7 ,  809 
Possession,  i  7,  810 
Public  record,  17,  810 
Ratification   of  invalid   decree,    17, 

812 
Signature  of  judge,  17,  810 
Title  relating  back,  i  7,  809 
Vesting  title,  17,  809 
What  decree  should  contain,  17,  808 
When  actual  partition  is  made,  17, 

808 
When  Valid  and  Binding,  17,  810 
Amendable  defects,  17,811 
Bad  in  parts,  i  7,  810 
Error  on   part   of   commissioners, 

17,811 
Fraud,   17,  810 

Irregularities  in  proceedings  lead- 
ing up  to  decree,  17,  811 
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PARTITION— CoBi'rf 
Judgment — Confd 
Tinal— Cont'd 
When  Valid  and  Binding — Confd 
Mere  irregularities,  17,  811 
Mistake,  17,  811 

Wiiere  all  parties  in  interest  were 
not  made  parties,  17,  811 
Interlocutory,  1 7,  748,  817 

Account  between   the   parties,    17, 

75° 
Appeal  or  review,  17,  817 
Appointment  of   CommlBsioners,    17, 

767 

Acting  as  judges,  17,  768 

Allotment  of  portions  to  respec- 
tive co-tenants,   17,  771 

A  mill,  17,  769 

Comparative  value  of  several  par- 
cels, 17,  771 

Dedication  to  public,  i  7,  775 

Division,  17,  768,  769 

Division  in  town  lots,  i  7,  775 

Duty  to  apply  to  court  for  instruc- 
tion, 17,  769 

Duty  to  be  present  at  meetings, 
17,  769 

Duty  to  report  wiiere  division 
would  be  prejudicial,  i  7,  769 

Easements,  i  7,  774 

Employment  of  survej'or,  17, 
771 

Equality,  17,  768 

Evidence,  17,  771 

Examining  witnesses,  17,  771 

Examples,  17,  768-775 

Grantee  by  metes  and  bounds,  17, 
772 

How  allotment  should  be  made, 
17,  772 

Improvements,  see  infra.  Im- 
provements. 

In  general,  17,  768 

Notice  of  their  meeting,  i  7,  769 

Owelty,  17,  774 

Property  consisting  of  several  par- 
cels, 1 7 ,  773 

Property  contiguous  to  that  of  one 
of  co-tenants,  17,  772 

Right  of  way,  1 7 ,  774 

Servitude,  17,  774 

Violation  of  statute,  17,  768 

Water  power,  17,  773 

Whether  a  majority  may  act,  17, 
769 

Whether  they  may  ascertain  the 
interests  of  the  respective  par- 
ties, I  7,  770 

Whole  parcels,  17,  773 

With  reference   to   what   division 
must  be  made,  i  7,  770 
Direction  as  to  execution  of  convey- 
ance, 17,  75° 
Directions  as  to  manner  of  making 

partition,  i  7,  749 
In  general,  i  7 ,  748 
Province  of  judgment,  i  7 ,  748 
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Questions  Determined,  1 7 ,  749 

Allotment  of  particular  section  of 

tract,  1 7 ,  749 
Co-tenancy  of  parties,  17,  749 
In  general,  1 7 ,  749 
Partition  or  sale,  see  infra.  Sale 

Instead  of  Division. 
Shares     belonging    to     unknown 

owners,  1 7 ,  749 
Undivided  shares  to  which  parties 
are  entitled,  i  7,  749 
Statutory  directions,  17,  750 
When    judgment  should   be  given, 

17,  748 
Whether  a  Final  Judgment,  1 7,  750 
Altering  or  changing,  i  7,  750 
Amendments,  i  7,  750 
Discontinuance,  17,  750 
In  general,  17,  75° 
Lis  pendens,  i  7,  750 
Setting  aside,  i  7,  750 
Statutory  right  to  appeal,  17,  751 
Whether  appealable,  i  7,  750 
Judicial  sales,  see  iiifra.  Sale  Instead 

OP  Division. 
Jurisdiction,  17,  705 

Effect  of  Title  Coming  In  Question,  i  7, 
709 

Adverse  possession,  17,  710 
Agreement  to  submit,  17,  711 
Conflict  of  titles,  i  7,  709 
Construction  of  will,  17,  709 
Discretion  of  court,  17,  710 
In  absence  of  statute,  i  7 ,  709 
In  Tennessee,  17,  709 
Judgment  in  ejectment,  1 7 ,  710 
Legal   title   first  to   be   established, 

17,  709 
States  in  which  title  may  be  settled, 

17,  711,712 
Waiting  determination  of  legal  title, 

17,  710 
When   court  will   dispose  of  whole 

controversy,  i  7,  710,  711 
Where  equitable  title  is  setup,  17, 
710 
In  absence  of  statutory  provisions,  17, 

707 
Of  What  Locality,  1 7,  707 

Action  local  in  its  nature,  i  7,  707 
County  in   which  subject-matter  is 

situated,  17,  707 
Land  situated  in  another  state,  i  7,  708 
Residence  of  parties  interested,  i  7, 

708 
Statutory  steps,  17,  708 
Tract  lying  in  two  states,  17,  708 
Waiver  of  right  to  object,  i  7,  708 
Where  situated  in  two  or  more  coun- 
ties, 17,  707 
Particular  courts,  i  7,  705 
Personal  property,  17,  707 
Prohate  Courts,  17,  712 

After  settlement  of  estate,  17,  713 
An  incident  to  general  probate  juris- 
diction, 17,  712 
Decedent  not  dying  seised,  17,  714. 
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Dispute  as  to  title  arising  after  court 
has  assumed  jurisdiction,  17,  714 
Only  in  intestacy,  i  7,  713 
Statute,  17,  712 
Title  In  dispute,  17,  714 
Two   estates   held   in   common,  1 7 , 

713 

Where  an  heir  or  devisee  has  trans- 
ferred his  shares,  1 7 ,  713 

Whether  exclusive,  17,714 

Whether  land  was  subjected  to 
dower,  17,715 

Who  may    invoke   the   jurisdiction, 

17,714 
Written    application    for    partition, 
17,  716 
Statutory  enactments,  17,705 
Where   jurisdiction   is  once   attached, 

17,707 
Whether  statutory  jurisdiction  is  ex- 
clusive, 17, 70s 
Whether  statutory  remedies  supplant 
equitable  jurisdiction,  17,  706 
Laches,  1 7 ,  667 
Legal  Title 

Compelling  conveyance,  i  7,  680 
Liens,  17,  783 

Effect  of  partition  upon  lien  upon  an 

undivided  interest,  i  7,  783 
Effect  of    partition    upon    lien    upon 
whole  premises,  i  7,  783 
Local  nature  of  action,  1 1,  1144 
Management  of  Property  Pending  Suit,  i  7 , 
764 

Appointment  of  a  Receiver,  r  7 ,  764 
Appointment,  17,  764 
Appointment   by  agreement  of  par- 
ties, I  7,  764 
At  whose   instance   receiver  will    be 

appointed  ,17,  764 
Co-tenant    interfering  with   collec- 
tion of  rents,  17,  764 
Co-tenant    refusing    to    unite    with 

others,  i  7 ,  764 
Disputed  title,  i  7 ,  764 
When  a  receiver  will  be  appointed, 

17,  764 
Injunction,  17,  765 

Against  proceedings  at  law,  17,  765 
To  stay  waste,  i  7,  765 
Married  Women,  17,  703,  726 

By  agreement  of  the  parties,  i  7 ,  662 
Mistake  by  married  women,  i  7,  726 
Protection  afforded,  17,726 
Mills,  1 5 ,  486 

Examples,  i  5,  487 
Statutes,  15,  487 
Use  assigned  alternately,  15,  487 
Whether  allowable,  1 5 ,  486 
Mines  and  Mining  Claims,  1 5 ,  607 
Examples,  i  5 ,  607 
Jurisdiction  of    United  States   courts, 

15,  607,  608 
Manner  of,  i  5,607 
Partition  of  ore,  i  5,  608 
Partnership  property,  i  5 ,  613 
Under  state  statutes,  i  5,  607 
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Water  ditch,  1 5 ,  607 

What  required,  i  5    607 

Whether  mine  can  be  partitioned,  15, 

Who  may  compel  partition,  15,  607 
Mistake 

Of  arbitrators,  17,  657 

Validity  of  decree,  17,  811 
Multifariousness,  see  infra,  Pleading. 
New  trial,  16,  597,  816 
Notice,  see  infra,  Servick  of  Process. 
Owelty  of,  17,  7SS 

Bids  for  a  choice  of  parcels,  17,  757 

Consent  of  co-tenant,  17,757 

Consent  of  co-tenant  to  charge,  17,  757 

Counterclaim,  17,  757 

Effect  of  giving  personal  security  for 
claim,  17,  757 

Eviction,  17,  757 

How  lien  enforced,  i  7,  756 

Incumbrance  in  the  nature  of  a  ven- 
dor's lien,  17,  756 

In  general,  r7,  755 

Lien  upon  more  valuable  in  favor  ot 
less  valuable  shares,  i  7,  755 

Power  of  commissioners,  i  7,  774 

Priority  of  lien  over  other  incum- 
brances, 1 7 ,  756 

Probate  Court 

Equitable  relief  incidental   to  parti- 
tion, 17,  781 

Statute  of  limitations,  17,  757 

Statutes,  17,  757 

When  process  for  enforcement  may 
issue,  1 7 ,  757 

Where  property  cannot  be  divided 
equally,  17,  755 

Whether  lien  a  charge  upon  person  of 
owner,  17,  756 

Whether  valuable  portion  vests  before 
payment,  17,  755,  75^ 
Parcenary,  17,678 
Parol  Agreement,  1 7 ,  667  ' 

Agreement  to  Partition,  17,672 
Acquiescence,  17,  672 
Construction,  17,  673 
Division  unequal,  17,  672 
Effect  of,  17,  672 
Provision   that   agreement    shall    be 

irrevocable,  17,  672 
Whether   they  will   be   enforced  in 
equity,  i  7,  672 

At  common  law,  17,  667 

Common  lands  in  New  England  states, 
17,670 

Compelling  co-tenant  to  convey  in  ac- 
cordance with  terras  of  partition, 
17,670 

Co-parceners  and  tenants  in  common, 
17,667 

Equitable  estate,  i  7,  671 

Estate  for  years,  1  7,  667 
Joint  tenants,  i  7,  667 

Land  certificate,  17,671 

Mexican  and  Spanish  law,  17,671 

Necessity  of  deed,  17,  667 

Parol  agreement  accompanied  by  pos- 
session, 17,  668 
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PARTITION— C(7«i;W 
Parol  Agreement —  Cont'd 

Possession  impossible  under  the  agree- 
ment, 17,  669 
Possession  not  old  enough  to  give  rise 

to  presumption  of  deed,  1 7 ,  670 
Proof  of,  17,  677 
Proprietaries  of  common  and  undivided 

lands,  I  7,  670 
Statute  of  Frauds,  1 7 ,  667 
In  England,  17,  667 
In  United  States,  i  7 ,  668 
Necessity  of  deed,  1 7 ,  667,  668 
Whether    parol    agreement    accom- 
panied by  possession  is  sufficient, 
17,668 
Title  of  parties  denied,  17,  670 
Trust  estates,  17,  671 
Undivided  tract  of  land  situated  within 

a  larger  tract,  i  7,  671 
Unexecuted  oral  agreement,  1 7 ,  670 
Validity'  and  effect,  1 7 ,  673,  674 
Whether  conveyance  will  relate  back 
to  time  of  parol  partition,  17,  670 
Partial  Partition,  17,  752 

At  instance  of  one  whose  interest  ex- 
tends only  to  a  portion  of  the  prop- 
erty, I  7,  752 
In  general,  17,  752 

Interest  set  off  to  be  enjoyed  by  two  or 
more  co-plaintiffs  in  common,i  7,  752 
Right  to  have  shares  assigned  in  com- 
mon, 17,  752 
Where  there  is  no  dispute  as  to  one 
part,  17,  753 
Parties  Defendant 

Effect  of  failure  to  join  proper  parties, 

17,  718,811 
Holders  of  Particular  Estates  In  Interest, 
I  7,  720,  722 

Executors  and  administrators,!  7, 723 
Husband  of  co-tenant,  17,  722 
Husband  of  deceased  co-tenant,  17, 

722 
Incumbrances,  1 7 ,  723 

An     incumbrancer    of    the   whole 

estate,  i  7 ,  725 
In  absence  of  statutory  provision, 

17,  723 
Incumbrancer    pendente   lite,  1 7, 

72s 
Statutes,  1 7 ,  725 
When  sale  is  sought,  17,  724 
Where  incumbrance  is  a  lien  upon 

a  specific  part,  i  7 ,  724 
Where  there  is  doubt  as  to  extent 
'    of  liens,  i  7,  724 
Whether   incumbrancer  is   bound 

by  partition,  i  7,  724 
Whethpr  it  attaches  share  of  ten- 
ant, I7i  723 
Whether  lien  attaches  to  proceeds 
upon  sale,  17,  724 
Lessees,  1 7,  722 
Liens,  17,  723 

Wife  claiming  homestead,  17,  722 
Parties  in  probate  court,  i  7,  730 
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Persons  Not  In  Esse,  17,  72S 

Contingent  limitations,  17,  730 
English  doctrine,  1 7 ,  729 
General  rule,  17,  728 
Preservation   of   fund   derived   from 

property,  17,  73° 
Procedure,  17,  729 
Whether  bound  by  partition,  i  7,  728 
PeTBons  Under  Disability,  1 7,  725 
Infants,  i  7 ,  726 

Conformity  with  law  for  protection 
of  infants,  17,  727 

Division  or  sale,  1 7 ,  726 

Errors  and  irregularities,  17,  727 

Fraud  or  collusion  of  guardian,  1 7 , 

727 
Service  of  process,  i  7,  727 
Unequal  partition,  i  7 ,  727 
Whether  they  must  be  made  par- 
ties, 17,  726 
Lunatics,  17,  727 
Married  women,  17,  725 
Mistake  by  married  woman,  i  7,-726 
Protection  afforded  married  women, 
17,726 
Unknown  Owners,  1 7 ,  737 

Binding  effect  of  decree,  17,  728 
Failure  to  appear   and   defend,    17, 

728 
Mode  of  procedure,  1 7 ,  727 
Statutes,  17,  727 

Strict  compliance  with  statutory  pro- 
visions, 17,  728 
Unknown  owner  in  possession,  17, 
728 
Who  Are  Necessary,  r  7,  717 
Adverse  claim,  17,  720 
All  co-tenants,  ^,  216;  17,  716,  717 
Co-tenant  who   has  parted  with  his 

interest,  17,  718,  719 
Death  of  co-tenant  while  suit  is  pend- 
ing, 17,  719 
Effect  of  non-joinder,  17,  718,  811 
Heirs  or  devisees  of  co-tenant,  17, 

719 
Holders  of  equitable  title,  17,  718 
Holders  of  legal  title,  17,  718 
Holders  of  Particular  Estates  in  Inter- 
est, 1 7 ,  720 
Doweress,  i  7,  720 

Inchoate  right  of  dower,  i  7,  720 
Statutes   authorizing  joinder   of 

widow,  I  7,  722 
Where  husband  has  divested  him- 
self of  title   before  partition, 
17,  721 
Whether     sale     divests     dower 

rights,  I  7,  721 
Widow   of    deceased    tenant  in 

common,  17,  720 
Widow  of   deceased    tenant    in 
severalty,  i  7,  720 
Owner  of  the  fee,  17,  717,  718 
Partition  of  reversion  or  remainder, 

17,718 
Purchaser  by  metes  and  bounds,   17, 
719,  720 
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Purchaser  of    co-tenant's   undivided 

interest,  17,  71S,  719 
Purchasers   holding  in  severalty,  i  7 , 

720 
Purchasers  pendente  lite,  17,  719 
Parties  to  Actions 
Change  of  Parties,  1 7 ,  743 

Creditors  of  intestate,  17,744 
Discretion  of  court,  1 7 ,  743 
Motion  to  be  made  a  partj,  17,  743 
New  parties  upon  application  of  de- 
fendant or  plaintiff,  17,  744 
Notice  to  original  party,  1 7 ,  743 
Party   interested   in    subject-matter, 

17,  743 
Who  entitled  to  be  made  parties,  i  7, 

743 
Pending  suit,  see  infra.  Management 

OF  Property  Pending  Suit. 
Personal  Property,  1 5 ,  681 

Assumption  of  jurisdiction  of  chancery, 

17,  681 
At  common  lavir,  i  7 ,  681 
Equitable  jurisdiction,  17,  707 
Jurisdiction,  17,  707 
Possession  necessary,  17,  697 
Scope  of  equity  jurisdiction,  i  7,  681 
Pleading,  17,73°.  737 
Amendments,  17,  744 
Another  suit  pending,  i  7 ,  738 
Answers  and  Defenses,  i  7 ,  737 
Adverse  possession,  17,  739 
Allegation  showing  defects  in  plain- 

tifFs  title,  17,  741 
Death  of  party  to  the  suit,  1 7 ,  737 
Denying  plaintiff's    possession,   17, 

739 
Improvements,  17,  740 
In  general,  i  7,  737 
Interest  in  the  property,  17,  739 
Nature  of  cross  complaint,   17,  740 
Partnership  land,  17,738 
Plea  in  abatement,  17,  737 
Plea  of  general  issue,  i  7,  738 
Setting  up  new  matter,  i  7,  738 
Special  statutory  defenses,  i  7,  779 
Title  In  Dispute,  i  7 ,  740 

Abolition  of  distinction  between 
law  and  equity,  i  7,  742 

Bare  denial  of  plaintiff's  title,  17, 
740 

Course  of  court  where  title  is  in 
real  doubt;  i  7,  741 

Defendant  setting  up  conflicting 
title,   I7>  742 

Dismissal  of  bill,  17,  741 

Identity   of    person    entitled,    17, 

741 
Necessity   of  showing   defects    in 

plaintiff's  title,  17,  741 
Question  of  actual  possession,  17, 

742 

Statutes  empowering  equity  to  de- 
termine the  issue,  i  7,  742 

Statutes  vesting  both  equitable 
and  legal  functions  in  the  same 
court,  I  7 ,  741 
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Whether  question  must  be  settled 
at  law,  I  7 ,  740 
What  constitutes  a  defense,  17,  738 
What  must  be  specially  pleaded,  i  7, 

738 
When    complainants    title    is     dis- 
puted, 17,  740 
When  cross  bill  improper,  17,  739 
When   cross  complaint   proper,   17, 

740 
Whether  act  is  pending,  17,  738 
Whether  title  must  be  settled  at  law, 

17,  740 
Bill,  Petition,  or  Complaint,  6,  766:  17, 

731 

Accounting    for    rents   and    profits, 

17,735 
Account  of  partition,  17,  762 
Accuracy  of  description,  i  7,  734 
Allegation  of  possession,  i  7,  732 
Allegation  of  seisin,  17,  731 
Allegation   of  seisin  and   possession 

in  ancestor,  1 7 ,  732 
Averment,  17,731 
Construction,  17,  731 
Demand  for  partition,  17,  735 
Description     intelligible    to    parties 

interested,  17,  734 
Description  of  parties,  1 7 ,  734 
Description  of  property,  17,  733 
History  and   evidence   of  the   titles, 

17,  732 
Identity,  17,  733 
In  probate  court,  1 7 ,  735 
Names  of  parties,  i  7,  734 
Necessary  allegations,    17,  731,  736 
Particular  allegations,  i  7,  731,  736 
Prayer  for  relief,  1 7 ,  736 
Presumption  of  possession,  i  7,  732 
Rights   and   interests   of  all   parties, 

17,734 
Rights  and  titles  of  parties,  i  7,  732 
Sale,  I  7 ,  735 

Facts  showing  why  such  partition' 
cannot  be  made,  i  7,  735 

Mere    prayer    for    partition,     17, 

736 
Statement   that    property    cannot 
be  equitably  divided,  i  7,  736 
Seisinof  each  co-tenant;  i  7,  732 
Source  of  title,  17,  732 
Statutory  requirements,  17,  732 
Title  of  defendant,  1 7 ,  733 
Unknown  parties,  17,  734 
What  is  a  sufficient  statement,    i  7,. 

735 
When  it  will  be  upheld,  i  7,  731 
Whether  specific  statements  control^ 

17,733 

Compliance  with  law,  17,  730,  731 

Disposition  of  the    issues,  see    infra. 
Procedure. 

General  issue,  17,  73S 

Multifariousness,  17,  736 

Auxiliary  matters  of  relief,   17,  737 
Distinct  and  independent  rights,  i  7, 

737 
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Pleading —  Confd 

Multifaxiousness — Confd 
Examples,  i  7 ,  736,  737 
Partition  of  separate  tract,  1 7 ,  736 
Rents  and  profits,  1 7 ,  737 
Use  and  occupation,  17,  737 
What  constitutes,  1 7 ,  736 
Where  all  rights  of  the  parties  are 
being  litigated,  17,  737 

Necessity  of  formal,  17,  730 

Plea  in  abatement,  i  7 ,  737 

Replication,  17,743 

Statutory  origin,  1 7 ,  730 

Title  in  dispute,  i  7 ,  740-742 

Variance,  i  7,  748 

Verification,  17,  731 
Possession 

Possession  necessary,  see  infra.  Who 
May  Enforce  Partition. 

Presumption  of,  17,  748 
Power  of  sale,  i  8,  943 
Probate  Courts,  see  infra.  Jurisdiction. 

Effect  of  Decree  for  Partition,  1 7,  823 
Collateral  attack,  i  7,  824 
Conclusiveness,  17,  823 
Contingent  interest,  17,  824 
Conveyance  or  incumbrance,  1  7,  823 
Fraud,  17,  824 
In  general,  i  7,  823 
Jurisdictional  defects,  17,  824 
Title,  17,  823 

Parties  to  the  actions,  1 7 ,  730 
Procedure,  s&sinfra.  Evidence  ;  Plead- 
ing. . 

Amendments,  i  7,  744 

Cliauge  of  Parties,  17,  743 

Creditors  of  intestate,  17,  744 
Discretion  of  court,  17,  743 
Motion  to  be  made  a  party,  i  7,  743 
New  parties  upon  application  of  de- 
fendant or  plaintiff,  i  7 ,  744 
Notice  to  original  party,  17,  743 
Party    interested   in   subject-matter, 

17,743 
Who   entitled   to  be  made    parties, 

17.743 
Default,  17,  745 

Course  to  be  taken  by  court  in  case 

of,  17,745 
Effect  of,  17,  745 
Irregularity  in  taking,  i  7,  745 
Source  of  reference,  i  7,  745 
Sufiiciency  of  proof  upon  reference, 

17,745 
Where   complainant  makes   default, 

17-745 
Disposition  of  the  Issues,  1 7 ,  745 
Consent,  17,  746 
Courts   sitting   without  a  jury,  17, 

746 
Examples,  17,  746 
In  general,  i  7,  746 
Issues  of  fact,  i  7,  745 
Title  In  Dispute,  1 7 ,  740 

Abolition  of    distinction   between 
law  and  equity,  17,  742 
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Bare  denial  of  plaintiff's  title,  17, 

740 
Course  of  court  where   title  is  in 

real  doubt,  i  7 ,  741 
Defendant   setting  up   conflicting 

title,  I  7,  742 
Dismissal  of  bill,  1 7 ,  741 
Identity  of  person  entitled,  i  7,  741 
Necessity   of    showing  defects  in 

plaintiff's  title,  17,  741 
Question  of  actual  possession,  17, 

742 
Statutes     empowering    equity   to 

determine  the  issue,  i  7,  742 
Statutes    vesting    both     equitable 

and  legal  functions  in  the  same 
,  court,  1 7 ,  741 
Whether  question  must  be  settled 

at  law,  I  7,  740 
What  issues  are  triable  by  jury,  17, 

746 
Whether  triable  by  jury,  17,  746 
Property,   see   infra.  Management  of 
Property  Pending  Suit;  Personal 
Property. 

What  may  he  partitioned,  see  infra. 
What  may  be  Partitioned. 
Becelrers,  20,  45 

Exclusion  of  others,  2  o,  46 

Information  and  belief,  20,  54 

In  general,  20,  45 

Interference  of  co-tenant,  20,  53 

Jurisdiction  of  equity,  20,  57 

Management  of  Property  Pending  Suit, 

17,764 

Appointment,  17,  764 

Appointment  by  agreement  of  par- 
ties, 17,  764 

At  whose  instance  receiver  will  be 
appointed,  17,  764 

Co-tenant  interfering  with  the  col- 
lection of  rents,  17,  764 

Co-tenant  refusing  to  unite  with 
others,   17,  764 

Disputed  title,  1 7 ,  764 

When  a  receiver  will  be  appointed, 

17,  764 
Mines,  20,  45 

Power  of  court  to  appoint,  20,  53 
When  receiver  appointed,  20,  45 
When  receiver  will  not  be  appointed, 

ao>53 

Release,  20,  754 

Rent,  12,733 

Eents  and  Profits,  17,  735,  737,  761 
Cross  bill,  17,  762 
Due  to  improvements,  i  7,  761 
Exclusion  of  co-tenant,  17,  762 
Improvements,  17,  761 
Offset  to  improvements,  17,  761 
Partition  and  account  in  the  same  bill, 
17,  762 

Refort  of  commissioners,  see  infra.  Ac- 
tual Partition.    ' 

Resale,  1 7 ,  795 

Set  infra.  Sale  Instead  of  Division. 
Officer  suing  purchaser  for  loss,  1 7,  803 
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Upon    purchaser's    failure   to   comply 
with  terms,  17,802 
Res  Judicata,  2 1 ,  220,  242 

Conclusiveness  of  judgment,  21,  242 

Ejectment,  21,  242 

Examples,  2  i ,  242-244 

New  title,  2  i ,  243 

Parties  not  in  esse,  2  i,  242 

Probate  partition,  21,  243 

Questions  involving  title  to  land,  2  i ,  242 

Unknown  owner,  2  i,  243 

Writ  of  entry,  2  i ,  242 
Revieiv^  see  infra^  Appeal. 
Right  of  value  of  own  partition,  10,  257 
Right  of  way,  17,  774 
Right  to  possession,  1 1,  1145 
Sale  Instead  of  Divisiou,  1 7,  7S5 

See  infra.  Actual  Partition  ;  Ow- 
elty OF. 

At  common  law,  17,  785 

Conduct  of  the  Sale,  i  7 ,  792 

Accountability  for   purchase    price, 

17,  794 
Application  of  court  for  instructions, 

I  7,  794 
Approval  of  court,  i  7,  794 
Contempt  of  court,  i  7,  794 
Easements,  i  7,  794 
Fairness  of  sale,  1 7 ,  793 
Highest  bidder,  i  7,  792 
Instruction  of  court,  17,  794 
Judicial  sale,  17,  792 
Notice  of  sale,  i  7 ,  792 
Officer's  duty,  17,  793 
Officer's  duty  to  be  present  in  person, 

17,793 
Public  auction,  17,  792 
Rules  applicable  to  foreclosure  sales, 

17,793 
Rules  applicable  to  judicial  sales,  i  7, 

793 
Sale  in  separate  parcels,  17,  794 
Subdivision  of  the  property,  1 7 ,  793 
Conflrmatlon  of  the  Sale,  i  7,  794 
Completion  of  sale,  i  7,  794,  795 
Necessity,  1  7 ,  794 
Report  to  court,  17,  794 
Constitutionality  of  the  power  to  order 

sale,  17,  785 
Gonveyance  and  Its  Effect,  1 7 ,  803 

As  against  grantors  and  holders  of 

liens,  17,  803 
Collateral  attack  on  title,  17,  804 
Conclusiveness  of  title,  1 7 ,  803 
Crops,  17,  805 

Incumbrances  and  liens,  17,  804 
Descent  of  proceeds  of  sale,  1 7 ,  806 
Distribution  of  Proceeds,  17,  805,  810 
Apportionment,  1 7 ,  806 
By  what  law  distribution  governed, 

I  7,  808 
Contribution  for  improvements,  17, 

807 
Descends  in  case  of  death,  17,  806 
Dower  interest,  i  7,  807 
Judicial  determination  of  amount  due 
partitioner,  1 7 ,  807 
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Life  tenant's  interest,  17,  807 
Necessity  of  application  for  order  of 

distribution,  17,808 
Necessity  of  order  for  distribution, 

1 7 ,  808 
Paj'ment  of  liens  and  incumbrances, 

1 7 ,  806 
Residue  after  payment  of  costs,  17, 

806 
Retention  of  fund,  17,  807 
Rights  of  parties  in  proceeds  same  as 

in  land,  17,  805 
Shares  of  infants,  17,  807 
Shares  regarded  as  lands,  i  7,  805 
Division  preferable  to  sale,  1 7 ,  687 
Effect  upon  dower  rights,  17,  721 
Incumbrancer,  17,  724 
Interlocutory  judgment,  17,  749 
Mills,  17,  687,  688 
Mines,  17,  687 
Mistake,  17,  796 
Notice,  17,  792 
Pleading,  1 7 ,  735 

Facts   showing  why   such   partition 

cannot  be  made,  1 7 ,  735 
Prayer  for  partition  ,17,  736 
Statement  that  property   cannot   be 
equitably  provided, '17,  736 
Power  of  courts,  1 7 ,  785 
Purchase  by  officer  conducting  sale,  17, 

797 
Report  of  commissioner,  i  7,  769 
Report  of  officer  making,  1 7 ,  795 
Rlgbts  and  Obligations  of  Purcbaser,  1 7 , 
798 

Caveat  emptor,  1 7 ,  799 
Defects  in  title  to  property,  i  7,  798' 
Fraud  or  misrepresentation,  17,  801 
How    purchase    is    completed,     17, 

802 
How  purchaser  is  compelled  to  com- 
plete purchase,  i  7,  802 
Irregularities  not  affecting  jurisdic- 
tion, 17,  800 
Mistake,  17,  801 
Motion  for  leave  to  pay  money  into 

court,  I  7 ,  803 
Purchaser's  Title,  17,805 

Collateral  attack  upon,  J  7,  804 

Conclusiveness,  17,  803 

Incumbrances,  1 7 ,  S04 

Warranty,  17,798,  799 

Whole  of  the  title  partitioned,  17, 
800 
Resale,  1 7 ,  800 
Rights  against  parties    to  the   suit, 

17,  800 
Rights  against  partitioners,  i  7,  800 
Shares  of  the  proceeds,  17,  807 
Suit  hy  officer  to  recover  any  loss 

occurring  by  resale,  17,  803 
Title,  17,  798 
Warranty,  17,  798,799 
When   purchaser  will   be    released, 

17,  800 
Where  completion  of  sale  has  been 

delayed,  17,  801 
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PARTITION— Co«frf 
Sale  Instead  of  Division — Cont'd 
Kights    and    Obligations    of    Purchaser 

— Cont'd 

Where  purchaser  cannot  be  put  in 

possession,  i  7,  801 
Where  purchaser  knew  of  defects  in 

title,  17,  799,  800 
Setting  Aside  Sale,  17,  795,  797 

Defects  in  the  suit  leading  up  to  sale, 

I '7.  797 
Discretion  of  court,  17,795 
Formal  defects  and  irregularities,  17, 

797 
Fraud  of  purchaser,  i  7 ,  796 
Fraud  or  misconduct  on  part  of  the 

person  connected  with  sale,  i  7,  796 
Inadequacy  raising  an  inference  of 

fraud,  I  7 ,  796 
In  behalf  of  an  infant,  i  7,  797 
Mere  inadequacy  of  price,  17,  796 
Misconduct  on  part  of  purchaser,  17 

796 
Mistake,  17,  796 
Notice  of  application,  17,  798 
Number  of  bidders,  17,  796 
Power  of  court,  i  7 ,  795 
Purchase  by  officer  conducting  sale, 

17,  797 

Purchaser  refusing  to  comply  with 
terms,  17,  79S 

Surprise,  17,  796 

When  resale  will  be  directed,  17,  795 

Where  sale  has  been  confirmed,  i  7, 
798 

Where  there  is  no  fraud,  i  7,  795 

Who  may  make  the  application,  1 7 
798 
Statutory  power,  17,  785 
The  Order,  17,  791 

Advice  or  assistance  of  commission- 
ers, 17,  791 

Designating  oiScer  to  conduct  sale, 
17,792 

Made  by  court,  17,  791 

Manner  of  making  the  sale,  17,  791 

Preliminary  steps,  1 7 ,  791 

That  division  cannot  be  made  with- 
out prejudice  to  owners,  i  7,  791 

What  the  order  must  show,  1 7 ,  791 
When  a  Sale  Will  Be  Ordered,  17,  786 

Adaptation  as  a  whole  to  business 
purposes,  1 7 ,  789 

Complication  of  interests  of  owners, 

17,789 

Court  unable  to  divide  property,  i  7, 
788 

Discretion  of  court,  17,  786,  787 

Examples,  i  7,  786-790 

Grounds  upon  which  sale  will  be 
ordered,  17,  787 

In  general,  17,  786 

Nature  and  extent  of  respective  in- 
terests, 17,  789 

Permission  to  any  one  of  the  parties 
to  take  it  at  appraised  value,  1 7, 
790 
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Reasons  not    relating  to    the   land 

itself,  17,  789 
Sale  of  part  and  division  of  remain- 
der, 17,787 
Statutory  requirements,  17,  786 
Where  for  best  interest  of  parties, 

17,787 
Where  parties  have  not  a  joint  inter- 
est, 17,  790 
Where  value  of  shares  would  be  less 
than    value   of   whole    tract,    17, 
788 
When   sale   and  division   of   proceeds 

must  be  ordered,  17,  687 
Whether  a  matter  ,of  right,  17,  786 
Service  of  Process,  17,716 
Guardian  of  infants,  17,  717 
Necessity,  17,  716 
Sufficiency',  17,  716 
Setting-  aside  sale,  see  infra.  Sale  In-. 

STEAD  OF  Division. 
Specific  Performajice 

Parol  agreements,  22,  983 
Statute  of  Frauds,  8,  672 
By  co-parceners,  8 ,  672 
Proprietors  of  common  and  undivided 
lands    held    by    title    from    certain 
states,  8,  673 
Statute  of  Limitations 

Owelty  of  partition,  17,  757 
Supplementary  Proceedings 

Action  by  receiver,  24,  70a 
Surprise 

Sale,  17,  796 
Surrogates'  courts,  24,  986 
Surveyor,  17,  771 
Title  of  furchaser  at  sale,  see   infra. 

Sale  Instead  op  Division. 
Trial,  see  infra.  Procedure. 
Trust    estate,    see     infra,    EquiTABLBi 

Estate. 
Use  and  Occupation,  1 7,  737,  762 
Cross  bill,  17,  762 
Due  to  improvements,  1 7 ,  761 
Exclusion  of  co-tenant,  17,  762 
Improvements,  17,  761 
Offset  to  improvements,  1 7 ,  761 
Partition  and  account  in  same  bill,  17, 
762 
Vacating  or  setting  aside  the  report,  see 

infra.  Actual  Partition. 
Variance,  17,  748 
Verification,  i  7,  731 
Warranty,  17,  798,  799  - 

Warranty  of  title,  i  7,  784 
Waste,  17,  754 

Water  courses,  28,  1037,  1038 
Water  power,  17,773 
What  May  Be  Partitioned,  1 7 ,  688 
See  infra.  Personal  Property. 
Agreement  Not  to  Partition,  1 7 ,  693 
Civil  law,  1 7 ,  693 
Conveyance  of  a  moiety  with  cove^ 

nants  not  to  partition,  1 7 ,  694 
Effect  of  agreement,  1 7 ,  693 
Common  of  estovers,  17,  688 
Community  property,  17,  693 
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Co-Tenants  Also  Co-Partners,  17,  6S9 
See  infra.  Personal  Property. 
After  dissolution  of  firm,  17,  689 
While    partnership    continues,     1 7, 
689 
Co-tenant   no   longer  wishing  to   re- 
main, 17,  686 
Co-tenants   and    others    holding    dis- 
tinct portions,  1 7 ,  683 
Different  Estates  in  Property,  1 7 ,  690 
Community  property,  i  7 ,  693 
Dower,  17,  692 
Estates  by  entireties,  17,  692 
Estates  In  Bemainder  or    KcTersion, 
1 7 ,  690 

Action   by    remainderman  or  re- 
versioner, 17,  690 
At  common  law,  i  7,  690 
Person  holding  particular  estate, 

I  7 ,  691 
Statutes,  I  7,  690 

Tenant  in  possession    against  re- 
mainder-man, I  7,  691 
Tenants  and  reversioners,  17,  691 
Where  partition  cannot  be  made 

without  prejudice,  17,  691 
Whether  they  may  be  partitioned, 

17,  691 
Who    may    maintain    the  action, 
1 7 ,  690 
Homestead,  17,  691 
Heirs  at  law,  i  7,  691 
Whether  subject  to  partition,  17, 

691 
Widow  and   minor  children,   17, 
691 
Dlflferent  parcels,  17,  688 
Division  of  profits,  i  7,  687 
Division  preferred  to  sale,  17,  687 
Dower,  i>7,  692 
Equitable  Estate,  1 7 ,  6S4 

Assent  of  all  the  tenants,  i  7,  685 
At  law,  1 7 ,  684 

Change  in  conditions  and   circum- 
stances since  the  creation   of  the 
trust,  17,  685 
Charitable  or  religious  uses,  1 7 ,  685 
Court  of  equity,  17,  684 
Jurisdiction  assumed,  17,  6S4 
Lands  charged  with  an  active  trust 
in  favor  of  several  tenants,  i  7, 684 
Necessity  of  bringing  in   owners  of 

legal  title,  1 7 ,  684 
Propertv  devoted  to  a  particular  use, 

17,685 
Where  in  creation   of  trust  no  divi- 
sion was  contemplated,  1 7 ,  684 
Whether  public  has   an   interest  in 

the  use,  17,  685 
Where  purpose  of  the  trust  cannot 
be  defeated  by  a  division,  17,  685 
Estates  by  entireties,  17,  692 
General  rule,  1 7 ,  681 
Growing  timber,  i  7 ,  688 
Homestead,  17,  691 
H.eirs  at  law,  1 7 ,  691 
Whether  subject  to  partition,  i  7, 691 
I-D— 9  129 


Widow  and  minor  children,  17,  691 
Impracticability  of  making  partition, 

17,686 
Incorporeal  hereditaments,  17,  688 
Mills,  17,  688 
Mines,  I  7 ,  6S7,  689 

Interests  amounting  to  a  mere  priv- 
ilege, 17,689 

Interests  carved  out  of  fee,  17,  689 
Parties  not  co-tenants,  17,  683 
Property  held  in  co-tenancy,  17,  681 
Remainders  or  Reversions,  17,  690 

Action  by  remainder-man  or  rever- 
sioner, 1 7 ,  690 

At  common  law,  i  7,  690 

Person  holding  particular  estate,  i  7, 
691 

Statutes,  17,  690 

Tenants  and  reversioners,  17,  691 

Tenants  in  possession  against  remain- 
der-men, 17,  691  ■ 

Where    partition    cannot    be   made 
without  prejudice,  17,  691 

Whether   they   may   be   partitioned, 
17,  691 

Who  may  maintain  the  action,  17, 
691 
Sale    instead   of  division,   see   infra. 

Sale  Instead  of  Division. 
Single  indivisible  tract  or  thing,    17, 

688 
Statutory  Regulations,  1 7,  681 

In  Alabama,  17,  681 

In  Arkansas,  17,  681 

In  California,  1 7 ,  681 

In  Colorado,  17,  681 

In  Connecticut,  i  7,  681 

In  Delaware,  17,  682 

In  Florida,  17,  682 

In  Georgia,  17,  682 

In  Illinois,  17,  682 

In  Indiana,  17,  682 

In  Iowa,  17,  682 

In  Kansas,  17,  682 

In  Kentucky,  17,682 

In  Maine,  i  7,  682 

In  Maryland,  17,  682 

In  Massachusetts,  17,  682 

In  Michigan,  17,  6S2 

In  Minnesota,  17,  682 

In  Mississippi,  i  7,  682 

In  Missouri,  17,  682 

In  Nebraska,  1 7 ,  682 

In  Nevada,  1 7 ,  682 

In  New  Jersey,  17,  682 

In  New  Hampshire,  17,  68s 

In  New  York,  1 7 ,  682 

In  North  Carolina,  17,  682 

In  Ohio,  17,  682 

In  Oregon,  17,  682 

In  Pennsylvania,  17,  682 

In  Rhode  Island,  17,  682 

In  South  Carolina,  17,  683 

In  Tennessee,  i  7,  683 

In  Texas,  i  7 ,  683 

In  Vermont,  17,  683 

In  Virginia,  I7i  683 
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PARTITION— Co«i?rf 
Wliat  May  Be  Faxtitioned — ConPd 
Statutory  Regulations — Cont'd 
In  West  Virginia,  17,  683 
In  Wisconsin,  i  7,  683 
When^  sale  must  be  ordered,  see  infra. 

Sale  Instead  of  Division. 
Where  a  partition  would  result  in  de- 
struction of  property,  1 7 ,  686 
Who    are    tenants    in    common,     17, 
683 
Where  property  cannot  be  divided,  1 1 , 

"45 

Whether  decree  in  partition  is  interlocu- 
tory or  final,  5,  373 

Wlio  May  Enforce  Partition,  i  7,  694 
Absolute  estate,  i  7,  694 
Actual  and  total  ouster,  1 7 ,  6g6 
Administrator    entitled    to    rents  and 

profits,  17,  700 
Cestui  que  trust,  i  7 ,  695 
Co-heirs,  17,  700 

Common  possession  implied  from  com- 
mon title,  17,  696 
Co-parcener's  grantee,  1 7 ,  698 
Disseisee,  i  7,  696 

gonee  of  a  power,  i  7,  695 
xceptions  to  rule  requiring  possession, 
17,  697 
Grantee  of  Co-Tenant,  17,  698 

Absolute  transfer  necessary,  17,  698 
Illegal  consideration  for  transfer,  17, 

699 
Right  to  partition,  i  7 ,  698 
Temporary  or  defeasible  transfer,  i  7 , 

598,  599 
Valid  partition  to  which  grantor  was 
a  party,  17,  699 
Heirs  before  estate  has  been  adminis- 
tered, 17,  701 
Husband  and  wife,  1 7 ,  703 
Infant  Co-tenant,  1 7 ,  703 
Discretion  of  court,  17,  703 
Distinguished  from  parents'  rights, 

1 7 ,  703 

Necessity  of  substantial  compliance 
with  provision,  17,  704 

Provisions  designed  for  his  protec- 
tion, 17,  703 

Whether  action  is  binding  upon,  i  7, 

703 
Whether  he  ma}'  institute  action,  17, 

703 
Joinder  of  Several  Applicants,  i  7,  704 

Effect  of  misjoinder  of  parties  plain- 
tiff, 17,  705 

Parties  owning  no  interest  in  the 
premises,  i  7,  704 

Several  co-tenants,  17,  704 

Whether  all   co-tenants   may  unite, 

17.  705 
Lease  of  property,  17,  694 
Married  woman  co-tenant  with  others, 

17,  703 
mortgagee,  1 7 ,  699 

Co-tenants  whp  have  mortgaged 
their  interests,  1 7  >  699 


Co-tenant  who  is  also  a  mortgagee, 

17,699 
Mortgagee  after  foreclosure,  i  7,  699 
Mortgagee  before  foreclosure,  i  7, 699 
Whether     partition     aifects     mort- 
gagee's interest,  i  7,  699 
Necessity  of  having  estate  in  posses- 
sion, 17,694 
Occupation  under  a  lease  for  years,  17, 

694 
Party  seized  of  title,  1 7 ,  696 
Personal  property,  i  7;  697 
Person  having  equitable  title,  i  7,  700 
Possession  in  equity,  17,  697 
Statutory  construction,  1 7 ,  697 
Tenant  by  curtesy,  i  7,  701 
Tenant  by  curtesy  of  undivided  share, 

17,701 
Tenant  for  life  or  years,  i  7,  703 
Tenant     for     years    whose    co-tenant 

holds  remainder,  17,  702 
Tenant  in  dower,  17,  701 
Tendency  of  courts  as   to  possession, 

1 7 ,  697 
The  applicant,  i  7,  698 
Trustee  having  power  of  sale,  17,  700 
Unoccupied  lands,  17,  694 
What  amounts  to  an  adverse  holding, 
17,696' 
PARTITIONED 

Good  will,  17,  1185 
PARTITION  FENCES,  see  Fences. 
PARTNERSHIP,  1 7,  824,  966 

See   Good  Will;  Joint   Stock  Com- 
panies ;    Limited     Partnership  ; 
Partition. 
See   generally,  Corporations  ;    Joint 
Stock  Companies  ;  Societies  and 
Clubs. 
See  Special  Partnership. 
As  to  purchase  by  partner  ■with  funds  of 

partnership,  see  Implied  Trust. 
Abandonment 
Dissolution,  17,  1 1 08 

Abandonment  of  enterprise,  17,  1109 
Compelling   abandoning  partner  to 

account  for  profits,  17,  1109 
Mere  neglect,  i  7,  1108 
Partner  absconding,  17,  no8 
Refusal  to  perform  partnership  du- 
ties, I  7,  1108 
Whether    abandoning    partner   can 
claim  share  of  profits,  17,  1108 
Accounting 

See   infra,-  Winding    up   and    Dis- 
tribution. 
Action  in  Equity  for,  1 7 ,  1273 

As  to  appointment  of  receiver,  see 

infra,  Receiver. 
Another  suit  pending,  i  7,  1289 
Books,  17,  1290 

Burden  of  proof,  17,  1291 
Construction  of   the  articles,  17, 

1293 
Destroying,  17,  1292 
Entries  made  after  dissolution,  1 7 
1293 
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Faitnership. 


Entry  in  books  to  show  that  he  is 

a  member  of  the  firm,  i  7,  1293 
Notice,  I  7,  1290 
Only   prima   facie    evidence,    17, 

1291 
Other  evidence  where  books  were 

irregularly  kept,  17,  1292 
Partner  whose  duty  it  was  to  keep, 

17,  1292 
Presumption  as    to  correctness  ol 

books,  17,  1291 
Production  of    partnership  books 

and  accounts,  i  7,  1290 
Refusing  to  produce,  i  7,  1292 
Terms  of  partnership  in,  17,  1293 
Want  of  opportunity    to    inspect, 

17,  1291 
Costs,  17,  129s 

Discretion  of  court,  17,  1295 
Partner  guilty  of  misconduct,  17, 

1295 

Payment  of  debts,  17,  1295 

Suit  necessary,  17,  1295 
Courts  of  admiralty,  17,  1273 
Oeciee,  17,  1294 

Final  decree,  17,  1294 

Personal  decree,  17,  1293 

Property  secretly  appropriated,  1 7 , 
1294 

Where  all  debts  have  been  paid, 
17,  1294 
Defense  of  Account  Stated,  17,  1282, 

128s 

Acquiescence  of  parties,  1 7 ,  1285 

Clear  proof   to  warrant  opening, 
17,  1288 

Error  in  settlement,  17,  1288 

Error  of  judgment,  i  7,  1287 

Errors  of  law,  17,  1287 

False  representations,  17,  1287 

Fraud  in  settlement,  1288 

In  general,  17,  1285 

Intentional  or  improper  omission 
of  items,  17,  1287 

Loss  of  books,  17,  1288 

Open  as  to  all  items,  17,  1288 

Opening  for  mistake,  17,  1287 

Partial  settlement,  17,  1286 

Reopening,  17,  1286 

Repudiation,  17,  1288 

Setting  aside,  17,  1286 
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Whether  an  alien   may  be  a  partner, 
17,921 
Allowance,  see  infra,  Winding  up  and 

Distribution. 
Amendment,  17,  1243-1246,  1307 
Action  in  the  firm  name,  i  7 ,  1252 
Garnishment,  17,  1334 
Annuity  to  widow,  1 7 ,  908 
Appeals,  I  7,  1240 
Apflication    of    payments,    see    infra. 

Payment. 
Arbitration  and  Award,  i  7 ,  908 
Agents  as  parties,  i ,  652 
Agreement  to  that  effect,  i  7 ,  go8 
Assumption  of  indebtedness,  i  7,  909 
Dissolution,  17,  909 
Eflfect,  1 ,  652  ;  17,  908,  909 
Implied  consent  of  partner,  i,  651 
Partners  as  parties,  i,  650 
Payment  of  indebtedness,  17,  gog 
Power  of  Partner  to  Submit  to,  17,  1048 
Agreement  to  refer  to  third  person, 

17,  1050 
In  general,  17,  1048 
Ratification,  17,  1049 
Submissions  not  under  seal,  i  7, 1048 
Submissions  under  seal,  17,  1049 
What  is  sufiicient  authorization,  17, 

1049 
Whether  binding  upon  partner  per- 
sonally, 17,  1049,  1050 
Revocation,  17,909 
Whether    pendency    is    a    defense   in 

equity,  17,  909 
Winding  up,  17,909 
Articles,  see  infra.  Contracts. 
As  a  j!erson,  see   infra.  The  Firm  as 

AN  Entity. 
As  guardians,  9,  94 

Assignment  for  Benefit  of  Creditors,    1 7, 
904,  975,  1090,  1093 
After  dissolution,  17,  1145 
Against  the  wishes  of  co-partners,  1, 

847;  17,  104s 
Assignee 

Corporation     appointing     its     own 
officer,  I,  851 
Assignment  by  members  of  individual 

interests,  i  7,  1091 
Assignment   to   pay   individual    debts 

where  firm  is  insolvent,  17,  1092 
By  joint  act  of  all  the  partners,  1,847 
By  One  Partner,  1 7 ,  1045 

Absconding  partner,  1,849;  '7>  '047 
Application  for  proceedings  in  bank- 
ruptcy, 17,  1046 
By  one  or  more  of  the  partners  with 

consent  of  the  rest,  i ,  847 
Expressly   conferred   on  a  partner, 
i7>  1045 
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In  general,  17,  1045 

Necessity  that  all  the  parties  consent 
to  assignment,  i,  847;  17,  1045 

Partner  absent,  17,  1047 

Partner  believed  to  have  absconded, 
17,  1047 

Preferences,  17,  1048 

Ratification,  17,  1047 

Real  estate,  17,  1048 

Temporary  absence,  17,  1048 

To  prevent  involuntary  preferences, 
17,  1048 

Whether    ratification    relates   back, 
17,  1047 
Dissolution,  17,  1093 

Assignment  of  firm,  17,  1103 

Assighment  of  partner,  17,  1104 
Execution,  17,  1090 
Individual  debts,  17,  1093 
Individual   property   of   partners,   17, 

1090 
In  general,  17,  1090 
Of  personal  property,  i,  847,849 
Of  real  property,  i,  850 
Payment  of  non-partnership  debts  for 

which   all   partners   are    bound,  17, 

1093 
Personal   Property    of   Partnership,    i, 

847 

Where   partner   has   absconded,    i, 
849 
Preference    for    individual    creditors, 

I  7 ,  1092 
Preference  of  partnership  creditors  to 

individual  ones,  17,  1093 
Surviving  Partner,  i ,  850 ;  1 7 ,  1 160 

Power  to  make,  17,  1160 

Preferences,  17,   ii6o 
Validity'  of   assignment  where  appro- 
priation is  void,  17,  1092 
Where  Both  Firm  and  Individual  Proper- 
ties Are  Assigned,  17,  1 091 

Application  of  individual  funds  to 
the  payment  of  individual  debts, 
17,  1092 

Application  of  partnership  assets  to 
the  firm  debts,  17,  1091 
Where  partner  has  absconded,  i ,  849 ; 

17,  1047 
-Whether  all  members  must  acknowl- 
edge, I  7,  1090 
Whether   all   members  must  execute, 

1 7 ,  logo 
Associations  for  Profit 

5ee  Joint  Stock   Companies. 
Examples,  17,  862 
Associations  Not  for  Profit,  1 7 ,  862 
See  Societies  and  Clubs. 
In  general,  i  7 ,  862 
Intention  to  sell  and  divide  profits,  17, 

863 
Whether   partnership    is    constituted, 

1 7 ,  862 
Assumpsit 

By  partner  against  co-partner,  j,  884 
As  to  -what  constitutes  a  partner,  see  in- 
fra. Holding  Out. 
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Attachment,  17,  1329 

Action  between  partners,  17,  1329 
Against  tbe  Firm,  1 7 ,  1330 

Against  surviving  partner,  17,  1332 

Misnomer,  17,  1332 

Non-residence    of     co-partner,     17, 

1332 
Non-resident,  17,  1330 
Separate     property    of     absconding 

partner,  17,  1330 
Separate  property    of    non-resident 

partner,  i  7,  1330 
Statute  changing  joint  debt  into  joint 

and  several  one,  17,  1331 
When  all  have  absconded,  1.7,  1322, 

1330 
When  some  of  the  members  of  the 

firm  are  not  within  the  provisions 

of  the  statute,  1 7 ,  1331 
Whether  separate   property  of  ab- 
sentee may  be  attached,  17,  1331 
Exemption,  17,  1335 
Interest  of  One  Partner,  17,1 336 

Creditor's  interest  in  property  levied 

upon,  17,  1338 
Levy  upon  less  than  the  whole,  17, 

1338 
Levy    upon    whole    of    partnership 

property,  17,  1336 
Partnership  creditor,  17,  1338 
Sheriff's  duty,  i  7,  1337 
Where  there  are  dormant  partners 

17,  1337 
Whether  subject  to,  17,  1336 
Property,  i,  914 
Statutes,  17,  1329 
When  attachment  may  be  maintained, 

17-  1330 
Attenipting  to  Become  Incorporated,  4,  199, 
200;  17,  867 
See  Corporations. 
Corporation  continuing  to  do  business 

after  expiration  of  charter,  i  7 ,  868 
Ignorance  of  the  fact,  17,  868 
Incorporated   firm    continuing    to   do 
business  in  partnership  name,  17,  868 
Intentional  defect,  17,  868 
Promoters,  i  7 ,  868 
Rights  of  members,  17,  868 
Attorney  and  Client 

Liability  for  contracts,  see   generally 
infra.    Powers    and    Rights   op 
Partners. 
Attorney's  services,  one  member  charg- 
ing firm  f9r,  i ,  967 
At  Wli:,  17,  902 

Continuance   after  time  fixed  for  dis- 
solution, 17,902 
Indefinite  continuance',  1 7 ,  902 
What  constitutes,  17,  902 
Balances,  see  infra.  Accounting  ;  Ac- 
tions. 
Bankruptcy 

See  infra.  Insolvency. 
Applicability  of  bankrupt  acts,  2,  81 
Distribution  of  assets,  2,  82 
Beneficiaries  under  a  will,  i  7,  871 
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BUI  In  Equity 

Joinder  of  partners,  6 ,  747 
BlUs  and  Notes,  6,723;  17,994,1011,1017 
Acceptance  by  partner,  2,  375 
Accommodation  paper,  2,  357 
After  Dissolution,  2,  357  ;   i  7,  1139,  1144 
Borrowing  on  credit  of  firm,  17,  11.14 
Demand   upon  one  member  of   dis- 
solved firm,  17,  1 145 
Indorsement,  2,  358;  17,  1143 
Negotiable  paper  antedated,  17,  i  ^45 
Paper  signed  before  dissolution,  17, 

1144 
Renewal  of  negotiable  paper,     17, 

1144 
Waiver  after  maturity,  17,  1145 
Waiver  of  demand  and  notice  upon 
paper,  17,  1145 
Bona  fide  holder,  2,  356;  17,   1033 
By  partner  having  power  to  settle  and 

close  up  the  business,  2,  35S 
Demand  upon  one  partner,    5,   528«i''*; 

17,114s        , 
Dissolution  of  a  partnership,  2,  357; 

17,  1144 
Dissolution  of  firm  by  death,  2,  358 
Dormant  partner,  ^ ,  356 
Effect  of  dissolution  on  surety,  17,  1133 
Execution  by  partnership,  2 ,  333 
Execution  of  bill  or  note  by  partner, 

2,  3SS 
Indorsement  by  partner.,  2 ,  355 
Indorsement  by  partner  after  dissolu- 
tion, :i,  358;    17,  1143 
Issuing  commercial  paper  after  disso- 
lution, I  7,  1 139 
Limited  to  business  operations  of  the 

firm,  2,  356 
Necessity  of  Demand 

Between  partnerships  having  a  com- 
mon member,  5,  528^^^ 
When  parties  are  partners,  5 ,  528^^* 
Negotiable  Paper  in  the  Name  of  a  Part- 
ner, I  7,  1027 

Acceptance  in  firm  name  where  part- 
ner adds  his  own  name,  i  7,  1028 
Acceptance  of  Draft  Drawn  Upon  Firm 
by  One  Partner,  17,  1028 
In  the  absence  of  s.tatute,  17,  1028 
Whether  accepting   partner    may 

be  sued  separately,  i  7,  1028 
Whether  firm  is  bound  by,  i  7,  1028 
Bill   drawn    by  partner   in    his   own 

name  upon  firm,  i  7,  1029 
Bill  drawn  on  account  of  the  part- 
nership, I  7,  1028 
Bill  drawn  on  partner  and   accepted 

in  the  name  of  firm,  17,  1029 
Individual  paper,  17,  1029 
Paper  Signed  by  Each  Member  of  the 
Firm,  17,  103 1 

As  against  firm  creditors,  17,  1031 
As  between  the  partners,  i  7,  1031 
Customary     mode    of     executing 

partnership  paper,  17,  1032 
Intention   that  it  shall  be  a  firm 
debt,  17,  103 1 
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PARTNERSHIP— CoBi'rf 
Bills  and  Notes — Confd 
Negotiable  Paper  in  the  Name  of  a  Part- 
ner— Confd 

Paper  Signed  by  Each  Member  of  the 
Firm — Cont'd 

Presumption,  2,  356;  17,  1031 
Signature  by  one  of  several  names 

of  different  partners,  1 7 ,  1032 
Where   given   for   a  purpose  con- 
nected with  partnership,  i  7, 1032 
Where    no    firm    name   has    been 

adopted,  i  7,  1032 
Where   note  has   been  applied  to 

partnership  purposes,  17,  1031 

Where  signed  both  with  firm  name 

and  names  of  partners,  17,  1032 

Whether  a  personal  or  partnership 

obligation,  17,  1031 
Whether  joint  or  several,  17,  1032 
Renewal  of  firm  debt  on   individual 

note,  I  7,  1029 
Where  Firm  Does   Business  Under  the 
Name   of  One  of  Its  Partners,  17, 
1030 
Indorsement  of  paper  belonging  to 

firm,  I  7,  1030 
In  general,  17,  1030 
Leading  creditor  to  believe  that  he 

was  trusting  firm,  i  7,  1030 
Name  of  co-partner  used  by  author- 

it3'  of  the  others,  17,  1031 
Where  partner  carries  on  no  other 
business,  i  7,  1030 
Where   partner's   name   is   not   the 

name  of  the  firm,  17,  1027 
Whether  binding  upon  the  firm,  i  7, 
1027 
New  partner,  2,  356 
Non-Trading  Partnerships,  2,356;    17, 
1026 

Authority  of  partner,  17,  1037 
Burden  of  proof,  r7,  1026 
Farming  partnerships,  1 7 ,  1026 
Implied  authority  to  indorse,  1 7 ,  1027 
Paper  essential  to  carry  out  partner- 
ship purposes,  17,  1026 
Power  of  partner  to  bind  partnership, 
17,  1026 
Note  of  one  partner   in   the   hands   of 

another,  2,  356 
Note  payable  to  several  persons  jointly, 

2,  356 
Notice  of  defenses,  2,  394 
Notice  of  dishonor  to  one  member,   2 , 

412;   17,  1082 
Notice  to  One  Partner  Is  Notice  to  All, 

17,  1081 

Notice  of  dishonor,  2,  412;    17,  1082 

Notice  of  payment,  17,  1081 

Particular  manner  of  making  notice, 
17,  1081 

Presentation,  17,  1081 

Waiver  of  demand  or  notice  by   one,  ' 
17,  1081 

When  no  notice  of  dishonor   is  nec- 
essary, I  7,  1082 
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Persons   holding    themselves    out    as 

partners,  2,  355 
Power  of  Partner  As  To,  17,  994 
Non-trading  partnerships,  17,  994 
Trading  partnerships,  i  7,  993 
Power  of  partner  to  indorse,    i  7,   loii 
Power  of  partner  to  transfer,  17,   ion 
Power  to  draw  checks  on  firm's  deposit,. 

17,  1033 
Presumption  that  bill  was  given    with 

the  firm  name,  2,  356;   17,  1031 
Protection  to  Bona  Fide  Holders,  2,  356; 
17,  1033 
How  far  bona  fide  holder  protected,. 

17,  1033 
Non-trading  firms,  17,  1034 
Scope  of  business  of  firm,   17,   1033. 
Trading  firms,  17,  1033 
Who  Is  a  Bona  Fide  Holder,  1 7 ,  1034 
Accommodation  papers,    17,   1036- 
Burden  of  proof,  17,   1036 
Circumstances  arousing  suspicion, 

17,  1034 
Common  member  of   two    firms,. 

17,  1035 
Exercise  of  proper  diligence,   i  7, 

1034 
Grounds  for  suspicion,   17,   1035 
Note  payable  on  demand,  17, 1035. 
Presumption    as    to    accommoda- 
tion papers,  17,  1036 
Purchase  of  a  broker,  i  7,  2035 
Purchaser  after  maturity,  17,  1035. 
Renewal  of  paper,  1 7 ,  1035 
"Sureties,"  17,  1036 
Usurious  note,  17,  1035 
What  is  notice,  i  7,  1034, 1036 
Rights  of  Partner  in  General,   i  7,  1018 

Implied  power,  17,  1018 
Surviving  Partners,  17,  11 59 
Drawing  checks,  17,  1060 
Giving  firm  note  for    a   preexistings 

debt,  17,  1159 
Indorsement,  17,  1160 
Issuing  commercial  paper,  17,   ii6o- 
Transfering     note    by   indorsement, 
17,  1160 
Trading  Partnerships,  1 7 ,  1018 
Accommodation     Paper,     17,      1021,, 
1022 
Bona  fide   exercise   of  borrowing 

power,  17,  1024 
Burden  of  proof,  17,  1023 
Only   apparently   accommodation. 

paper,  17,  1023 
Surety  for  the  firm,  i  7,  1024 
Whether  binding   upon  firm,  17, 

1022 
Whether    binding    upon    partner 
who  issues  it,  17,  1022 
Altering  note,  17,  1019 
Attempt  to  bind  one  or  more  of  the 

partners,  i  7,  1019 
Burden  of  Proof,  17,  1024 

Accommodation  paper,  17,  1025 
Authority   of   partner,    17,     107 i^ 
.     1025 
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That  note  was  not  issued  in  good 

faith,  I  7,  1024 
When      upon     holder     to     show 
authority  of  partner,  17,  1025 
Fraud  on  co-partners,  1 7 ,  1020 
Guaranty,   17,1021 
How  signing  partner  is  bound,  17, 

1019 
How   to  use   firm  name  for  private 

purposes,  i  7,  1031 
Individual  purpose,  17,  1021 
Joint  and  several  notes,  17,  1019 
Misappropriation  of  note  by  partner, 

17,  1024 
Note  signed  by  firm  and  third  per- 
son, I  7,  1020 
Notes  of  new  firm  to  pay  debts  of 

prior  firm,  17,  1030 
Note    to    pay    individual  debt,    17, 

1020 
Partner  procuring  loan  for  himself, 

I  7,  1020 
Powers  of  member,  1 7 ,  1018 
Power  to  bind  co-partner  separately, 

17,  1019 
Restrictions  in  articles,  17,  1018 
Surety,  i  7,  1021 
Where  new  firm  has  assumed  debts 

of  old  firm,  i  7,  1021 
Where  signer  is  not  severally  liable, 
I  7,  1020 
Transferring  after  dissolution,  17,  1145 
Use  of  accommodation  signatures,  17, 

1017 
Use  of  firm's  indorsement,  i  7,  1017 
Use  of  firm's  notes,  1 7 ,  1017 
Bonds,  2,  450 

Bonds  of  partners  and,  2,  450 
Bonds    of     partners    whether    joint    or 

several,  2,  466J 
Books,  17,  1290 

Burden  of  proof,  17,  1291 
Construction  of  the  articles,  17,  1293 
Destroying  books,  17,  1292 
Entries    made    after    dissolution,    17, 

1293 
Entry  in   books   to  show  that  he  is  a 

member  of  firm,  17,  1293 
Executors  and  administrators,  17,  1156 
Notice,  17,  1290 
Partner   whose    duty    it   was   to   keep 

books,  17,  1292 
Presumption  as  to  correctness  of  books, 

17,  1291 
Production  of  partnership  books  and 

accounts,  i  7,  1290 
Refusing  to  produce  books,  i  7 ,  1292 
Surviving  partner,  17,1156 
Terms   of  partnership   in   books,    17, 

1293 
Want  of  opportunity  to   inspect,  1 7, 
1291 
Books  as  Evidence 

As  evidence  of  partnership,  17,  1313, 

1317 
Entries  after  dissolution,  17,  1393 
In  taking  account,  17,  1393 
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Only  prima  facie  evidence,  i  7,  1291 
Other  evidence  where  books  were  irreg- 
ularly kept,  17,  1292 
Proof  that  the  person  is  member  of  the 

firm,  17,  1293 
Whether   debt  was    an   individual   or 

partnership  debt,  17,  1078 
Borrowing  IVEoney 

As    to    the  j>otuers    of  partners,    see 

infra.     Powers    and   Rights    of 

Partners. 
Potuer  of  partner,  see  infra.  Powers 

AND  Rights  of  Partners,  subtitle, 

To  Sell  or  Incumber  Proprktv. 
Building    and    loan    association     as,    2, 

611 
Burden  of  Proof 
Bills  and  Notes,  i  7,  1024 

Authority  of  partner,  i  7 ,  1024,  1025 

Bona  fide  holder,  17,  1036 

Non-trading  partnerships,  17,    1027 

That   note  was   not  issued   in   good 
faith,  I  7,  1024 

When  upon  holder  to  show  authority 
of  partner,  i  7,  1025 
Notice  of  Dissolution,  17,  11 21 

Actual    knowledge    of    dissolution, 
17,  1121 

Dormant  partner,  17,  1120 

In  general,  17,  11 18 
Ratification   of   unauthorized   act,  17, 

1051 
To  prove  existence  of  partnership,  17, 

1312,  1313 
Capital,  1 7 ,  934 

See  infra,  Partnership   Property. 
Contribution  not  in  money,  i  7,  934 
Definition,  17,934 
Increasing  or  diminishing,  17,  935 
Joint  interest  of  partners  in,  17,  934 
Unincumbered  contributions,  i  7,  934 
Change  in  articles,  17,  905,  looi, 
Cliange  In  the  Partnership,  i  7 ,  987 
By  Act  of  Majority,  i  7 ,  1000 

Change  in  articles  of  co-partnership, 

17,  905.  lOOi 
Change  in  business,  17,  1000 
Change  in  capital,  1 7 ,  1000 
Change  in  dealing  with  profits,  17, 

1000 
Change  in  membership,  17,  1000 
Change  prevented  by  injunction,  i  7, 
lOOI 
Conversion  of  property  of  old  firm  into 

that  of  new,  i  7,  978 
Creditor's  rights,  17,  978 
Existing  firm  taking  in  new  partner, 

17,  979 
Partner   retiring  and  new  one  taking 

his  place,  i  7,  979 
Priority  of  creditors  of  new  firm,  1 7 , 

979 
Priority  of  creditors  of  new  firm  over 

old,  17,  979,  985 
Taxing  for  debt  of  old  firm,  17,  980 
Charging  with   inattention   to  business^ 
17,  1224 
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PARTNERSHIP— Co»!;'rf 
Chattel  Mortgage,  1 7,  967 
Filing,  17,  918 
Of  partner's  interest,  i  7,  967 
Checks  on  firm's  deposit,  17,  1033 
Children  of  Partner 

Compensation,  17,  1225 
"Co.,"   17,  913 
Collection  of  Debts 

As  to  the  right  of  fartner  to  collect  and 
fay  debts,  see  infra,  Powers  and 
Rights  op  Partners. 
After  Dissolution,  17,  1139,  1140 

Debt  transferred  to  one  partner,  1 7 , 

1 141 
Discharge  of  debt  without  consider- 
ation, 17,  1 14 1 
Liability  for  Tort 

Extortionate  methods,  i  7 ,  1067 
When  whole  partnership  liable,  17, 
1066 
Partner  appointed  by  agreement,  17, 

1 141 
Power  of  each  partner,  i  7,  1140 
Revocation  of  power,  i  7,  1140 
Third  person  appointed,  17,  1141 
Commercial 

Sharing  profits  with  no  mention  of 
loss,  1  7,  844 
Death  of  all  the  partners  before  settle- 
ment, 17,  1 158 
Sharing    profits    as   compensation   for 

services,  17,  848 
Surviving  partners,  17,  1159 
Commission  merchants,  17,  857 
Compensation,  17,  1057,  1223 

Absence  of  agreement,  1 7 ,  1223 
Absence  or  incapacity  on  account  of 

sickness,  17,1225 
Children  of  partner,  i  7,  1225 
Expenses  of  firm,  i  7,  1224 
Express  agreement,  17,  1057 
Extra    work     thrown    on     a     partner 
through    neglect  of   other   partners, 
17,  1057 
How  fixed,  17,  1224 
Implied  agreement,  17,  1057 
Implied    agreement    to     make     extra 

compensation,    17,  1223 
In  absence  of  agreement,  i  7 ,  1057 
Inattention  to  business   by  other  part- 
ners, 17,   1057 
Managing  partner,  1 7 ,  1057 
Necessity  for  express   agreement  for, 

I  7,  1223 
Of  partner  who  is  also  receiver,  i  7, 1302 
Partner  not  attending  to  the  business, 

17,  1224 
Personal  expenses,  17,  1057 
Right  to  in  general,  17,  1223 
Service  in  another  capacity,  17,  1224 
Subsequent  promise  of  extra  compen- 
sation, I  7,  1224 
Surviving    Partner's    Compensation    for 
Winding  up,  17,  1183 
Administrator  of  surviving  partner, 
I  7 ,  1J83 
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Compensation  regularly  credited  on 
partnership  books,  17,  1184 

Extra  services,  i  7,  1183 

Provision  for  the  continuance  of  the 
business,  17,  1184 

When  it  will  be  given,  i  7, 1183, 1184 

Where  one  partner  has  worked  con- 
tinuously and  others  have  done 
but  little,  17,  1057 

Whether  entitled  to,  17,  1183 
Compensation    for  wilful    neglect,    17, 

1057 
Compensation  for  Winding  up,  17,  1134 
In  absence  of  an  agreement,  17,  1154 
Services  in  excess  of  mere  winding  up, 

17,  1154 
Surviving  partner,  17,  1183 
Where  one  partner  has  contributed  no 

services,  i  7,  1154 
Whether  partner  is  entitled  to,  1 7 , 1 154 
Competition  with  the  Firm,  i  7,  1058,  1232, 

1233 

Accountability   for   profits,    17,    1058, 

1232 
Examples,  17,  105S 
In  general,  17,  1058 
Injunction  in  equity,  17,  1058 
Liability  for  damages,  17,  1058 
Mere  ownership  of  a  similar  business, 

19,  1058 
Outside  business,  1 7 ,  1058 
Compromise  of  Debts,  1 7 ,  1038 

After  dissolution,  17,  1141 
Conditions  Precedent  to  Formation,  1 7 ,  875 
Effect  of,  17,  875 
Parol  evidence,  i  7, 876 
Time  of  commencement,  17,  900 
Waiver,  1 7 ,  876 

What  requirements   will    be    deemed 
conditions  precedent,  17,  875 
Confession  of  Judgment 

After  dissolution,  17,  1145 
For  Firm  Indebtedness  by  One  Partner, 
17,  1042 
Collateral    attack  on  judgment,  17, 

104s 

In  England,  17,  1043 

In  New  York,  17,  1043 

In  Pennsylvania,  17,  1043 

Merger  of  original  obligation,  1 7, 
1044 

Parol  assent,   1 7 ,  1045 

Power  of  partner  in  general,  17, 1042 

Proof  that  confession  was  unauthor- 
ized, 17,  104s 

Release  of  non-assenting  partners, 
17,  1044 

Remedy  in  equity,  i  7,  1045 

Restraining  execution,  i  7,  1044 

Seal,  17,  1043 

Subsequent  ratification,  17,  1045 

Validity  as  against  partner  who  exe- 
cuted the  power,  17,  1044 

Warrant  of  attorney  to  confess,  17, 
1042 

Warrant  signed  by  all  the  partners, 
17.  1043 

Vol.  II. 


Partnership. 


INDEX-DIGEST. 


Fartnersliip. 


Where    no    individual    -names    are 

given,  17,   1044 
Where  partner   has  absconded,   17, 

1044 
Where  there  is  no  suit  pending,  i  7, 

1042 
Whether  judgment  can  be  corrected 
on  appeal,  17,  1045 
Connecting  Carriers,  2,  874;  17,  858,  927 
Agents  and  servants  jointly  employed, 

17,858 
Agreement     to     divide    compensation 

merely,  17,858 
Examples,  17,  858 
In  general,  i  7,  858 

Where  capital  is  a  joint  fund,  i  7 ,  858 
Consent  of  Partners  to  Admission  of  Mem- 
bers, 17,  872 

Agreement  among  members  that  their 

shares  shall  be  transferable,  17,  873 

Embarking    firm   in   enterprises   with 

third  persons,  17,  872 
Executors  and  administrators,  1 7 ,  872 
Necessity,  1 7 ,  872,  895 
Purchaser  of  interest  from  partner,  17, 

872 
Ratification  of  admission,  17,  873 
When  consent  may  be  given,  17,  872 
Consideration^  see  inffa^  Contracts. 
Constructionof  Partnership  Articles,  1 7,904 
As  between  the  parties,  i  7,  904 
Binding  effect  of  change,  i  7,  905 
Change  by   express    agreement,     17, 

905 
Change  by  usage,  i  7,  905 
Construction  of   Particular  Provisions, 
1 7 ,  906 
Absence  on  account  of  sickness,  i  7, 

907 
Agreement  to   advance   partnership 

property,  17,  907 
Annuity  to  widow,  1 7 ,  908 
Division  of  profits,  i  7 ,  906 
Executor's  right  to  investigate  state 

of  partnership,  i  7,  908 
Inability  to  pay  debts,  i  7,  911 
Insolvency,  17,  911 
Inventory,   17,  911 
Liability  of  executor,  i  7,  908 
Losses  by  fire  or  otherwise,  17,907 
No  dissolution  in  case  of  death,   17, 

908 
Penalty,  17,  910 

As  liquidated  damages,  i  7,  910 

Enforcement,  17,910 

Important  provisions,  17,  910 

What  covered  by,  17,  910 
Profits 

Meaning  of  Term,  1 7 ,  906 
Expenditures,  i  7,  907 
Gross  profits,  17,  907 
Net  profits,  1 7 ,  906 
Provision  for  Expulsion  of  Partner,  1 7, 

910 

Accounting,  17,  gio 

Necessity  of  express  provision,  17, 
910 
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Opportunity  to  explain,  17,  910 

Strictly  construed,  17,  910 

Who  may  exercise  the  power,   17, 
910 
Provisions  that  partners  bear  their 

own  expenses,  i  7,  908  ■ 
Provision    that    neither   party    shall 

sell    without   the   consent    of    all 

others,  17,911 
Provision  that  shares  may  be  taken 

by  co-partner,  17,911 
Right  to  carry  on  other  business,  I  7, 

907 
Sale  of  shares,  17,  911 
Stipulation   for   the    withdrawal    of 

funds,  17,  907 
Submission  of  Disputes  to  Arbitration, 

17,  go8 

Agreement  to  that  effect,   1 7 ,  908 

Assumption  of  indebtedness,    1 7, 
909 

Dissolution,  17,  909 

Effect,  17,  908,  909 

Payment  of  indebtedness,  17,   909 

Revocation,  17,  909 

Whether  pendency  is  a  defense  in 
equity,  17,  909. 

Winding  up,  i  7,  909 
Where  one  partner  furnishes  the  cap- 
ital, I  7 ,  907 
In  general,  17,  904 
Intent  of  parties,  1 7 ,  905 
Interpretation  by  conduct  of  parties, 

1 7 ,  905 
Notice  and  opportunity  to  be   heard, 

17,  905 
Provision  not  acted  upon,  17,  904 
Waiver,  17,  904 
Continuance  of  Business,  see  infra.  Con- 
tracts;  Provisions   for    Contin- 
uance After  Death. 
Surviving  partner,  17,  1165,   1166 
Contractors,   see   infra,    Independent 

Contractors. 
Contracts,  17,  132 

See  infra.  Construction  of  Part- 
nership  Articles;   Dissolution 
BY  Contract;  Executory  Part- 
nerships ;     Specific     Perform- 
ance; Statute  of  Frauds;  Sur- 
viving Partners. 
Consent  of  partners  to  admission    of 
members,   see   infra.   Consent   of 
Partners  to  Admission  of  Mem- 
bers. 
As  evidence,  17,  1314 
As  to  third  parties,   i  7,  896 
Change  in  articles,  17,  905,  looi 
Consideration,  17,  897 
Adequacy,  i  7 ,  897 
Contract  void  for  want  of,  17,  897 
Necessity  of,  17,  896 
Payment  to  be  taken  i  nto  pnrtnership, 

1  7,  897 
What   constitutes    a    consideration, 
17,897 
Construction,  17,  834 
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Contracts — Cont'd 

Contract  relation,  17,895 

Controls  declarations  of  members,  17, 

833 
Duration  or  Continuance,  i  7,  902 

See  infra,  Dissolution;  Specific 
Pbrpormance. 

Partnership     at    ■will,     see     infra. 
At  Will. 

Changes  caused  by  death  or  other- 
wise, I  7,  902 

Continuance  after  fixed  time  for  dis- 
solution, 17,  902 

In  absence  of  agreement,  17,  902 

Provision  in  nature  of  a  penalty,  17, 

903 
Requirement  of  previous  notice,  17, 

903 
Formed  by  agreement,  1 7 ,  895 
Fraud  or  deceit,  i  7 ,  897 
Implied  agreement,  17,  896 
Inconsistent  vpith  declared  purpose,  17, 

833 

Intention,  17,  832 

Mutuality,  1 7 ,  896 

Presumption   that  articles  contain  all 
terms  of  partnership,  17,  899 

Through  agent,  i  7 ,  897 

Time  of  Commencement,  1 7 ,  900 
As  between  partners,  17,  901 
As  to  third  parties,  17,  901 
Conditions  precedent,  17,900 
Executory  agreement,  1 7 ,  goo 
Failure  of  performance  by   one    of 

partners,  1 7 ,  900 
Future  date,  1 7 ,  901 
Implied  partnership,  17,  901 
In  absence  of  articles,  17,  901 
In  absence  of  special  agreement,  1 7 , 

900 
Necessity  of  joint  transaction,    17, 

901 
Presumption,  17,  900 

Undue  influence,  i  7,  897 

Whether  term  partnership  is  necessary, 
17,  834 

With  servant,  14,  763 
Contract  with  One  Partner  as  Contract,' wltb 

Plrm,  17,1074 

Acts  of  partner,  1 7 ,  1077 

Borrowing  money  to  contribute  share 
of  capital  stock,  17,  1076 

Contracts  for  firm,  17,  1074 

Contracts  within   scope  of  firm  busi- 
ness, 27,  1074 

Dormant  partners,  17,  1075 

Employment  of  one  partner,  1 7,  1074 

Enforced  in  names  of  all  partners,  i  7, 

1075 
Firm  receiving  benefits,  1  7,  1075 
Matters  pertaining  to  business  of  firm, 

17,  1074 
Purchase  in    name  of  expected  firm, 

17,  1076 
Question  of  law  or  fact,  1 7 ,  1077 
Sale  of  goods  for  firm,  1 7,  1074 
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Sale  of  goods  to  firm,  17,  1074 
Surety  for  one  partner,  17,  1077 
Contribution,  17,  933,  12 15 

In  case  of  insolvency  of  co-partner,  17, 

1215 
Payment  to  employees,  17,  1008 
Removal  of  partner  from  out  of  juris- 
diction of  court,  17,  1216 
Statute  of  limitations,  17,  11 48 
Sub-partners,  17,  933 
Torts,  17,  1073 

Breach  of  duty  resting  upon  partner- 
ship, 1 7 ,  1073 
In  general,  17,  1073 
Rule  that  wrongdoers  cannot  have 

contribution,  17,  1073 
Where  individual  partner  is  liable, 

17,  1074 
Where   partner  knew  that  the  act 
was  illegal,  1 7, 1073 
ConTerslon,  17,952 

Adjustment  of  partnership    accounts, 

17,953 
Agreement  must  be  clear  and  explicit, 

17,954 

American  doctrine,  17,  952 

As  to  when  real  property  is  regarded 
as  personalty,  6,  667 

By  agreement,  1 7 ,  954 

Descent  and  distribution,  i  7,  952,  954 

Descent  of  legal  title,  i  7 ,  956 

Dower  right,  1 7 ,  954 

Dower  right  to  legal  title,  1 7,  955 

How  far  regarded  as  personal  prop- 
erty, 17,  952 

In  Canada,  1 7 ,  953 

Incidents   of    personal   property,    1 7 , 

954 
Incumbrances    by    one    partner,     17, 

955 
In  England,  1 7 ,  952 
In  Pennsylvania,  17,  953 
Knowledge  of  partnership  character, 

17,955 
No  necessity  for  sale,  17,  957 
Only  so  far  as  the  interests  of  the  part- 
nership require,  6,  671 
Partner's  lien,  1 7 ,  954 
Payment  of  debts,  17,  953 
Real  estate  considered  as  personal,  3 , 

167;  17,952 
Sale  by  one  partner,  17,  955 
Surplus  after  sale  of  partnership  land, 

6,  672 
Surviving  Partner,  1 7 ,  956 

Collusion,  17,  957 

Compelling    heirs    to   convey  legal 
title,  17,956 

Sale  not  for  purpose  of  winding  up, 

17,957 
Where  there  are  no  debts,  17,  957 
Use  and  occupation,  17,957 
Wliat  Sufficient    Notice    of  Partnership 
Character,  i  7,  957 
Declarations  of  partners,  17,958 
Purchase  of  one  partner  where  legal 
title  is  in  another,  1 7 ,  958 

Vol.  II. 


Partnership. 


IND^X-DIGEST. 


Partnership, 


Questions  of  law  and  fact,  i  7,  958 
Use  and  occupation,  17,  957 
Who  is  a  bona  fide  purchaser,  i  7,  958 
Conversion  of  Joint  Into  Separate  Property, 

17,971 

Agreement  of  partners,  17,  971 

Application  of  partnership  property  to 

partnership  debts,  17,  975 
Application    of    purchase-money,   1 7 , 

978 
As  between  the  partners,  1 7 ,  973 
Assumption  of  debts  by  purchaser,  1 7 , 

975 
Assumption  of  indebtedness,  17,977 
Changes  in  Partnerships,  i  7,  978 

Conversion  of  property  of  old  firm 
into  that  of  new,  i  7 ,  97S 

Creditor's  rights,  i  7,  978 

Existing  firm  taking  in  new  partner, 

17,979 
Partner  retiring  and  new  one   taking 

his  place,  17,  979 
Priority  of  creditors  of  new  firm,  17, 

979 
Priority  of  creditors  of  new  firm  over 

old,  17,  979,  98s 
Taxing  for  debt  of  old  firm,  i  7,  980 
Consent  of  partners  to  conversion,  i  7, 

971 
Creditors  without  notice,  17,  973 
Enforcement  of  agreement  to  apply  as- 
sets to  payment  of  debts,  17,  977 
Execution  of  the  agreement,  i  7,  973 
Executory  agreement,  17,  972 
Express  consent,  17,  972 
Implied  consent,  17,  972 
legality  of  the  Couverston,  i  7 ,  980,  981 
Application  of  individual  assets   to 
payment  of  partnership  debts,  17, 
986 
Applying     Partnership     Property    to 
Debts  of  One  Partner,  i  7 ,  982 
Appropriation   of  joint   funds   for 

individual  purposes,  1 7 ,  984 
As  a  gift,  17,  983 
Assignment  for  benefit  of  creditors 
with     preference    to    individual 
creditors,  17,  985 
Debt  of  which  the  firm  had  the 

benefit,  1 7 ,  985 
General  right,  17,  982 
Leaving  partnership  unable  to  pay 

partnership  creditors,  i  7,  9S3 
When  invalid,  17,983 
Withdrawal  of  funds   by  partner, 

17,984 

Assignment  of  separate  estate  for 
benefit  of  joint  creditors,  i  7,  9S6 

Assignment  of  separate  estate  to  sep- 
arate creditors,  17,  986 

Exemption  rights  after  a  division  of 
the  property,  17,  981 

General  rule,  17,  980 

Homestead  rights  after  a  division  of 
the  property,  17,  981 

Insolvency  of  buyer,  i  7,  980 

Insolvency  of  seller,  17,  980 
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Partners    dividing    property   among 

themselves,  17,  981 
Rights  of  creditors  defeated,  17,  980 
Voluntary   conveyance    of    separate 

estate,  1 7 ,  986 
Where  firm  and  partners  are  insol- 
vent, 17,  9S1,  982 
Necessity  of  actual  delivery,  i  7,972,973 
Necessity'  of  actual  division  or  delivery, 

17,  972 
Necessity  of  manual  delivery,   17,  974 
Necessity  of   unanimous  consent,   17, 

971 
Notice,  1 7 ,  974 
Retention  of  lien    upon  interest  sold, 

17,976 
Sale  of  whole  interest  to  third  person, 

17,974 
Stipulation    for   equalization   on    final 

settlement,  i  7,  973 

Subrogation,  17,  975 

Subrogating  firm  creditors  to  retiring 
partner's  rights,  17,  978 

What  covered  by  lien  retained,  i  7,  g77 

What  sufficient  delivery,  17,  974 

What  will  serve  to  transfer,  i  7 ,  974 
Conveyance  in  fraud  of  creditor,  17,1 199 
Cooperative  stores,  17,  866 
Copyright,  17,  861 
Corporations,  17,  868,  962 

See  infra.  Attempting  to  Become 
Incorporated  ;  Defective  In- 
corporations. 

As  to  the  partnership  or  individual 
liability  of  stockholders,  see  Stock- 
holders. 

Business  after  expiration  of  charter, 
17,868 

Business  not  authorized  by  charter,  17, 
867 

Corporation  as  a  Partner,  4,  24S;  17, 
926;  26,  231 

Capacity  from  statute,  1 7 ,  927 
Connecting  carriers,  i  7,  927 
Individual  liability,  1 7 ,  927 
In  general,  i  7,  926 
Liability,  17,  927 
Power  to  become  a  partner,  4,  348 ; 

17,  926;  ^6,  231 
Ultra  vires,  i  7,  927 

Promoters,  17,868 
Costs 

Actions  for  Accounting 

Actions  in  equity  for  accounting,  17, 

129s 
Discretion  of  court,  i  7,  1295 
Partner   guilty   6i    misconduct,    17, 

129s 
Payment  of  debts,  i  7,  1295 
Suit  necessary,  17,  1295 
Counterclaim 

In  general,  22,  382 

Showing    dissolution    of    partnership 

and  balance  due  defendant,  22,  382 

Unsettled  partnership  account,  22,  382 

Creditors  advancing  money  to  continue 

debtor's  business,  i  7,  857 
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See  infra.  Duties  and  Liabilities 

OF  Partners. 
Changes  in  Partnership^,  i  7 ,  978 

Conversion  of  property  of  old   firm 

into  that  of  new,  1 7 ,  978 
Existing  firm  taking  in  new  partner, 

17,  979 
Partner  retiring  and  new  one  taking 
his  place,  i  7,  979 
■    Priority  of  creditors  of  new  firm,  i  7 , 

979 
Priority  of  creditors  of  new  firm  over 

old,  17,  979,  985 
Taxing  for  debt  of  old  firm,  i  7,  980 
Conversion  of  Joint  Into  Separate  Prop- 
erty, 17,  972 
Assumption  of  debts  by  purchaser  of 

partner's  interest,  17,  975 
Legality  of  Conversion,  1 7 ,  980 
Exemption  rights  after  a  division 

of  property,  i  7,  981 
General  rule,  17,  980 
Homestead  rights  after  a  division 

of  property,  1 7,  981 
Insolvency  of  buyer,  17,  980 
Insolvency  of  seller,  1 7 ,  980 
Partners  dividing  property  among 

themselves,  17,  981 
Rights   of  creditors  defeated,  1 7, 

^o 
Where   firm    and    partners  are  in- 
solvent, 17,  981,  982 
Necessity  of  delivery,  1 7 ,  972 
Retiring    partner    retaining    a  lien, 

17,976 
Rights  of  creditors  defeated,  17,  980 
Sale  of  interest  to   a  third  person, 

17,974  , 

What  converts  choses  in  action  into 
separate  property,  i  7,  974 
Criminal  Liability,  17,  1074 

Indictment  in  firm  name,  i  7,  1074 
In  general,  17,  1074 
Intoxicating  liquor,  17,  1074 
Joint  indictment,  17,  1074 
Criterion,     see     infra.     What      Con- 
stitutes A  Partnership. 
Crops 

Whether    croppers    are    partners,    4, 
900;  17,  854 
Death 
Dissolution  hy,  5, 139;  15,611;  17,  869, 
1098,  II 19 

See  infra.  Provisions    for   Con- 
tinuance-After  Death. 
As  to  the  pOTuers,  rights,  and  duties 
of  surviving  partners,  see  infra. 
Surviving  Partners. 
In  absence  of  provisions  for  continu- 
ance, 17,  1098 
Joint  stock  companies,  17,  1099 
Mining  partnerships,  17,  1098 
Notice  of  dissolution,  17,  1119 
Whether    it    abates    an     action,     17, 
"73 
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Debts 

Assumption    of  debts    by    purchasing 
partner,  see  infra.  Dissolution  by 
Contract. 
Confession    of  Judgment,  see    infra. 

Confession  of  Judgment. 
Po-wer  of  partner  to  collect  and  pay 
debts,    see     infra.     Powers     and 
Rights  of  Partners. 
Declarations,  9,  342,  343;   17,  1148,  1313, 

1317 

See  infra.  Admissions. 
Admission  of  person  that  he  is  a  part- 
ner, 17,  1319 
Against  partnership,  5,  353 
As  to  new  business,  i  7,  1318 
Continued     existence   of  partnershipj 

17,1319 
In  general,  17,  1317 
Of  alleged  partner,  17,  1320 
Of  a  known  partner,  I  7,  1315 
Of  one  person  that  another  is  his  part-, 

ner,  17,  1317 
One  a  third  person,  17,  13 15 
Partner  attempting  to  bind  firm,   17,. 

1319 
Partner's      Declaration     as     Evidence 

Against  Firm,  1 7,  1077 

Admission  of  amount  due,  1 7 ,  1080, 

BooHs,  17,  1078 

Dormant  partner,  17,  1077 

Hostility  to  other  partners,  17,  1078, 

In  general,  17,  1077 

Manner  in  which  matter  was  treated, 
17,1079 

Money  or  goods  obtained  for  use  of 
firm,  17,  1078 

Not  within  scope  of  partnership  busi- 
ness, 17,  1079 

Scope  of  the  business,  1 7 ,  1077 

Statement  of  account  made  by  one. 
partner,  17,  1079 

Transaction  of  partnership  business, 
17,  1077 

When  and  where  made,  i  7,  1078 
Ratification   of  unauthorized  act,   I7>. 

1319 
Separate  admissions  of  each  partner,  17 , 

1320 
Surviving  partner,  17,  1160 
To  disprove  partnership,  17,  1315 
To  prove  partnership,  17,  1314 
Decree,  17,  1294 

Final  decree,  17,  1294 

Personal  decree,  17,  1293 

Property    secretly    appropriated,    1 7-,. 

1294 
Where  all  debts  have  been  paid,   17, 

1294 
Default,  17, 1253 

Defective  Incorporations,  4,  199,  200;   17. 
866,  867 
Business  not  authorized  by  charter,  17,^ 

867 
Examples,  17,  866-868 
General  rule,  i  7,  866 
Intention  to  asgunje  liability,  i  7,  866-, 
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Officers,  I  7,  866 

Parties  supposing  themselves  to  be  in- 
corporated, 17,866 
Definition,  17,  828 
Delectus  Fersonarium,  1 7 ,  872 
Dissolution,  17,  1098,  iioo 
Demand,  17,  1081 

Discontinuance  of  an   action   to   disad- 
vantage of  copartner,  17,  1039 
Dissolution,  17,  911,  1275 

See  infra,  ACCOUNTING;  Contracts; 
Provisions      for     Continuance 
After  Death;   Winding  up  and 
Distribution. 
As  to  af'pointment  of  receiver,  see   in- 
fra. Receiver. 
As  to  good  mill,  see  Good  Will. 
Agreement  in  case  of  death,  17,  909 
Arbitration  and  award,  17,  909 
Assignments  for  the  benefit  of  creditors, 

17,  1093 
Bills   and   notes    executed    after,    see 

infra.  Bills  and  Notes. 
Bond  by  one   partner  to  secure   pay- 
ment  of    firm    debts    by    other,    3, 
866 
Date  of,  17,  1095 
Insanity,  17,  1095 

Partnership  at  will,  i  7,  1103 
Partnership   dissolvable  upon  no- 
tice, I  7,  1 103 
Partnership   for  a   fixed  term,  17, 

1 102 
Power  of  court,  17,  1095 
Partnership  at  will,  17,  1102 
Partnership  dissolvable  upon  notice, 

17,  1103 
Partnership  for  a  fixed  term,  1 7, 1102 
Power  of  court,  17,  1095 
Death  of  partner,  5,139;  15,611;  17, 

869,  1098,  I I 19 
Definition,  17,  1093 
Effect  of,  17,  1 129 

As  to  indebtedness  of  firm,  17,  1129, 

1 130 
Consent  of  creditor  to  change  of  re- 
lationship, 17,  1131 
Contracts,  17,  1 150 

Commission  merchants,  17,  1150 
Contracts  for  a  specified  time,  i  7, 

"51 
Contracts  of  employment,  17, 1151 
Dissolution  rendering  partnership 

unable    to    carry  out  contract, 

17.  1151 
In  general,  17,1150 
Personal  trust  and  confidence,  i  7,, 

"51 
Tender  or  delivery  of  goods,  17, 

1 150 
Whether  dissolution  rescinds  con- 
tract, 17,  1150 
Firm  creditor  extending  time  of  pay- 
ment, 17,  1131 
On  Firm's  Sttrety,  1 7,  1131 

Addition   of  a  new   partner,   17, 
1132 
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Agent     appointed     by     principal 

debtor,  17,  1 133 
Agent  taking  in  a  partner,  i  7, 1133 
Application  of  payments,  17,  1134 
Death  of,  or  withdrawal   of  part- 
ner, 17,  1 132 
Liability  of  surety,  17,  1131    1132 
Negotiable  paper,  17,  1133 
Surety  for  conduct  of  firm,  17, 1133 
Where     changes    were     contem- 
plated  at  the   time  contract  of 
suretyship  was  made,  17,  1132 
Whether  discharged  from  liability, 

17,  1131 
Purchasing  partner  occupying  po- 
sition of  surety,  17,  1129 
Upon  powers  of  partners,  17,  11 29 
Where  partners  assumed  debts,  17, 

1 129 
Withdrawing  partner  occupying  po- 
sition of  surety,  17,  1129 
Enumeration  of  causes,  17,  1093,  1094 
Expulsion  of  partner,  17,  910 
How  effected,  i  7,  1093 
In  general,  17,  1093,  1275 
Insanity,  11,  142;   17,  1095,  1102 
Insolvency,  11,  203;  17,911,  1103 
Necessity   of    adjudication    of    insol- 
vency, 17,  911 
Newspaper  as  evidence,  1 6,  494 
Notice  of,  1 7, 1117  1119 
Bankruptcy,  17,  1119 
Burden  of  proof,  17,  iiiS 
By  Changes  In  Firm,  i  7,  1127 

Change  not  indicating  withdrawal, 

17,  1128 
Examples,  17,  1127-1129 
In  general,  17,  1127 
Note    signed    in    liquidation,   17, 

1129 
Removal  to  a  new  place,  17,  1128 
Death  of  partner,  17,  1119 
Holding   out    after   dissolution,   17, 

1129 
How  Given,  17,  1122 
Former  Dealers  or  Customers,    1 7 , 
1122 

Actual  knowledge,  17,  11 22 
Examples,  17,  1122,  1126 
Express  notice,  17,  1122 
In  general,  17,  11 22 
Mailing  of  letters,  17,  1124 
Notice  to  agent,  1 7,  1123 
Notice  to  one  member  of  a  cred- 
itor firm,  I  7,  1123 
Publication  in  papei-,  17,  1124 
Who  Is  a  Former  Dealer,  17,  1 124 
Agents  of  firm,  17,  1125 
Consignee,  17,  1125 
Factor,  17,  11 25 
In  general,  17,  1125 
One   who   deals   in    paper   of 

firm,  17,  II3S 
One  who  sells   for  cash  only, 

17.  "25 
Party    who     has     discounted 
commercial  paper,  1 7,   1124 
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PARTNERSHIP— Co»<'rf 

Dissolution —  Confd 
Notice  of — Cont'd 
How  Given — Confd 

Former     Dealers      or     Customers 
— Confd 

Who  is  a  Former  Dealer — Confd 
Party  who   has  indorsed    ac- 
commodation    paper,      17,  ■ 
1 125 
Party  who  has  loaned  money, 

17,  1124 
Party  who  has  sold  goods  on 

credit,  17,  1125 
Single  transaction,  T7,  1125 
Slight  dealing,  17,  11 26 
Non -Dealers,  17,  11 26 
In  general,  17,  11 26 
Necessity  of  publication  in  news- 
paper, 17,  1 1 26 
Particular  form   of  notice,    17, 

1126,  1127 
Publication   in   newspaper,    17, 

1126 
Questions  of  law   and  fact,    17, 

1127 
Sufficiency  of  notice,    17,    11 26, 
1127 
How  pleaded,  17,  1118 
In  general,  17,  1117 
Rights  of  creditors,  17,  1 1 17 
Rights  of  customers,  17,  11 17 
Rights  of  third  persons,  17,  11 17 
War,  I  7,  IH9 

When  Necessary,  17,  11 17,  iii8 
Actual  knowledge   of  dissolution, 

17,  1121 
Acts  not  within  scope  of  business, 

17,  1122 
As  to  third  persons,  17,  1117 
Bankruptcy,  17,  11 19 
Burden  of   proving   knowledge   of 

dissolution,  17,  1121 
Credit  given  to  contracting  partner, 

17,  1122 
Death  of  partner,  17,  1119 
Dissolution   by  operation   of  law, 

17,  1118 
Dormant  Partner,  17,  11 19 

Burden    of    proof    to    establish 
knowledge  of  connection,  i  7, 
1 120 
Necessity  of  notice,  17,  1119 
Partners  not   actually   dormant, 

17,  1 120 
Persons  who  know   of  his   con- 
nection with  firm,  17,  1120 
How   knowledge    of     dissolution 

may  be  established,  17,  1121 
Partner  not    known   to    creditor, 

17,  1120 
Public  notoriety,  17,  1122 
Termination  of  period  for  which 
firm  was  formed,  17,  1120,  1121 
War,  17,  1119 

Where  creditor   did   not  know  of 
existence  of  firm,  17,  11 18 
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Where  creditor  might  have  known 
of    dissolution     by     reasonable 
diligence,  17,  1121 
Where    party    did    not   know    of 
existence  of  firm,  17,  11 17 
Particular  enterprise,  i  7,  1096 
Partnership  for  a  Fixed  Term,    17,    1097 
See  infra.   Dissolution  by   Con- 
tract. 
Abandonment,  17,  11 08 

Compelling    abandoning    partner 
to  account  for  profits,   17,  1109 
Mere  neglect,  17,  1108 
Of  enterprise,  17, 1109 
Partner  absconding,  17,  1108 
Refusal    to    perform    partnership 
duties,  17,  1108 
'  Whether  abandoning  partner  can 
claim  share  of  profits,  17,   1108 
Assignment  for  the  benefit  of  cred- 
itors, 17,  1 103 
Attachment,  i  7 ,  1104 

Difference  of  opinion,  17,  1104 
Difficulties  and  disputes,  17,  1105 
In  general,  17,  1104 
Visionary  enterprise,  17,1104 
Completion  of  enterprise,   17,   1109 
Damages  in  accounting  after  dissolu- 
tion, 17,  1098 
Death,  see  infra.   Provisions   for 

Continuance  After  Death. 
Death  of  Partner,  5,139;  17,  1098 
As    to     the     rights,     duties,    and 
liabilities  of  surviving  partners , 
see   infra.    Surviving    Part- 
ners. 
In  absence  of  provisions  for  con- 
tinuance, 17,  1098     ' 
Joint  stock  companies,  17,  1099 
Mining  partnerships,  17,  1098 
Notice  of  dissolution,  17,  11 19 
Disputes  and    difficulties,  17,  1104, 

1 105 
Fraud  Vitiating  Partnership  Contract, 
17, IIOl 
By  whom  losses   borne,  17,  iioi, 

1102 
In  general,  17,  iioi 
Relief,  17,  iioi 
Repayment  of  sums  advanced  or 

expended,  17,  iioi 
Rescission     within    a     reasonable 
time,  17,  IIOI 
Hopelessness  of  Success,  17,  11U4 
Difference  of  opinion,  17,  1104 
Difficulties  and  disputes,  17,  1105 
In  general,  17,  1104 
Visionary  enterprise,  17,  1104 
Incapacity  to  attend  to  business,  1 1 

1 103 
In  general,  17,  1097 
Insanity,  1 1,  142;  17,  1102 

From  when  dissolution  datds,  17, 

1102 
Incapacity  to  attend  to  business, 

17,  1102 
In  general,  i  7,  iioa 
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Lunatic's  right  to  share  of  profits, 
17,  1102 

Partnership  dissolvable  upon  no- 
tice, 17,  1 102,  1 103 

Permanent,  17,  1102 

Referring  question  to  a  master,  1 7 , 

1 102 
Temporary,  17,  1102 
Whether  it   works   dissolution   of 

itself,  I  7,  1 102 
Insolvency,  11,  203;  17,911,  1103 

Attachment,  17,  1104 

Assignment  for  benefit  of  creditors 
by  firm,  17,  1103 

Assignment  for  benefit  of  credit- 
ors by  one  partner,  17,1 103 

Bankruptcy  of  a  partner,  1 7 , 
H03 

Levy  of  execution  upon  interest  of 
partner,  17,   11 04 

Mere  insolvency  of  a  partner,    i  7, 

1 103 

Notice  of  dissolution,  17,  11 19 

Of  the  firm,  i  7,  1103 

Power  of  Partner  After  Dissolution, 

17,  1151 

Allowing  assignee   to  wind  up, 

17,  "53 
Assignee  in  possession  of  assets, 

17,  1153 
Assignment  of  power  to   wind 

up,  17,  "53 
Joining    solvent     partner    with 

assignee,  17,  1152 
Making  new  contracts,  i  7,  1153 
Payment  of  debts,  17,  1153 
Power  of  court,  17,  1152 
Powers  of  assignee  in  bankruptcy,' 

17.  1151 
Powers  of  insolvent  partner,  17, 

"SI 
Powers  of  solvent  partner,  17, 

"S3 

Sale  of  effects,  17,  11 53 

Tenants    in   common,  17,  1152 
Xevy  of  Execution,  17,  1104 

Difference  of  opinion,  17,1104 
Difliculties  and  disputes,  17,  1105 
In  general,  17,  1104 
Visionary  enterprises,  17,  1104 
Marriage,  1 4 ,  678 ;   1 7 ,  1 106 

Marriage  of  female   partner,    17, 

1 106 
Marriage  of  partner,  i  7,  1106 
Statutes    removing    incapacity   of 

married  women,  17,  1106 
niaconduct  of  Partner,  17,  1106 
Diversion  of  partnership  business 

in  improper  channels,   17,  1107 
Errors  of  judgment,  i  7,  1107 
Examples,  17,  1107,  1108 
Exclusion  ofpartner  from  business, 

17,  1107 
In  general,  17,  1106 
Keeping  erroneous   accounts,    17, 

1 108 
Minor  misconduct,  17,1106 
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Misappropriation    of    partnership 

property,   17,  1108 
Upon  whose  application  granted, 

I  7,  1 108 
What   sufficient   misconduct,     17, 
1 106 
Mutual  consent,  1 7 ,  1098 
Responsibility  for  a  breach  of  cove- 
nant, 17,  1097,  '"98 
Right  of  partner  to   withdraw,  17, 

1097 
Sale  of  Partner's  Interest,  17,  1099 
Assignment  of  a  part  of  an  inter- 
est, I  7,  1 100 
Conclusiveness,  17,  iioo 
Delectus  personarum,  17,  iioo 
Effect  of  sale  in  general,  17,  1099 
Power  of  Partner  After  Dissolution, 
17,  "S3 

Examples,  17,  "S3>  "54 
In  general,  17,  1153 
Sale  of  whole  property,  17,  iioo 
Sale  to  another  partner,  17,  1099, 

1109 
Sale  under  execution,  17,  1099 
Sub-partnership,  17,  iioo 
Transfer  to  third  person,  17,  1099 
Where   no  retirement  is  contem- 
plated, I  7,  IIOO 
Sale  of  whole  property,  17,  iioo 
War,  17,  1105 

Duty  to   account   and    pay    over 

balance,  i  7,  1105 
In  general,  17,  11 19 
Notice  of  dissolution,  17,  1119 
Partnership  not  engaged  in  com- 
merce, I  7,  1105 
Residents  of  the  hostile  states,  i  7, 
1 105 
Partnership  for  a  particular  enterprise, 

17,  1096 
Pajtnersliips  at  Will,  17,  1095 
Equal  adjustment,  17,  1096 
In  general,  17,  1096 
Interference  by  court,  1 7 ,  1096 
Notice,  17,  1097 

Explicit  notice,  17,  1097 

From  when  dissolution  dates,    17, 

1097 
Sufficiency  of  notice,  17,  1097 
Whether  notice  can  be  withdrawn, 
17,  1097 
Partnership  for   a  particular  enter- 
prise, 1 7 ,  1096 
Unreasonable  time,  17,  1096 
Partners  too   numerous    to    be    made 

parties,  17,  1276 
Powers  and  Rights   of  Partners  After, 

17,  "37 

Assignments  for  benefit  of  creditors, 

17,  "45 
Authority  to  renew  paper,  17,   1139 
Authority   to   sign    firm    name,    17, 

"39 
Collection  of  Debts,  17,  11 39,  11 40 
Debt  transferred   to  one  partner, 
17,  1141 
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PARTNERSHIP— CoKit'rf 
Dissolution —  Cont'd 
Powers    and    Bights    of  Partners    After 
— Cont'd 
Collection  of  Debts — Cont'd 

Discharge   of  debt  without    con- 
sideration, 17,  1 141 
Partner  appointed  by  agreement, 

17,  1141 
Power  of  each  partner,  i  7,  1140 
Revocation  of  power,  17,  1140 
Third   person  appointed,  17,  1141 
Compensation  for   Winding    up,    17, 

"54 

In  absence  of  agreement,  17,  1154 

Services  in  excess  of  mere  winding 

up,  17,  1154 
Where  one  partner  has  contributed 

no  services,  17,  1154 
Whether  partner    is    entitled    to, 

17,1154 
Confession  of  judgment,  17.,  1145 
Dissolution  by  Bankruptcy,  17,  1151 
Allowing  assignee  to  wind  up,  17, 

"S3 
,  Assignee  in   possession  of  assets, 

17,  1152 
Assignment  of  power  to  wind  up, 

17.  "53 
Joining    solvent     partners      with 

assignee,  17,  1152 
Making  new  contracts,  17,  1153 
Payment  of  debts,  17,  1153 
Power  of  assignee  in  bankruptcy, 

17.  "SI 
Power  of  court,  17,  1152 
Power  of  insolvent  partners,   17, 

"51 

Powers  of  solvent  partner,  17, 11 53 

Sale  of  effects,  17,  1153 

Tenants  in  common,  17,  1152 
Dissolution  by  Sale  of  a  Partner's  Di- 

terest,  17, 1153 

Examples,  17,  1153,1154 

In  general,  17,  1 153 
Existence  of  partnership  for  purpose 

of  winding  up,  17,  1137 
Expenses,  17,  1139 
In  general,  17,  1137 
Issuing  bills  and  notes  in  payment  of 

debts,  17,  IJ39 
Limits  to  power,  17,  11 38 
New  contracts,  17,  1138 
Partner  binding  himself,  17,  1146 
Power  of  every  partner,  17,  1138 
Power  to  Pay  Indebtedness,  17,  1141 

Authorizing  agent  to  wind  up  his 
agency,  17,  "4' 

Compromise  debts,  17,  1141 

Power  to  pay  firm's  indebtedness, 
17,  1141 

Preferences,  17,  11 41 

Right  in  general,  17,  1141 
Retention  of  attorney,  17,  1146 
To  Complete  TTnfuISIled  Contracts,  17, 

1150 

Commission  merchants,  17,  1150 
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Contracts  for  a  specified  length  of 

time,  17,  1151 
Contracts  of  employment,  17,  1151 
Dissolution  rendering  partnership 

unable  to  carry  out  contract,  1 7 , 

"SI 
In  general,  i  7,  1150 
Personal  trust  and  confidence,  i  7, 

"51 
Tender  or  delivery  of   goods,  1 7 , 

1150 
Whether  dissolution  rescinds  con- 
tract, 17,  1 150 
To  Create  New  Indebtedness,  17,  1143 
General  rule,  17,  11 43 
Negotiable  Paper,  17,  1143 

Antedated,  17,  1145 

Borrowing  on  credit  of  firm,  i  7, 
1 144 

Demand    upon   one   member   of 
dissolved  firm,  17,  1145 

Indorsement,  17,  1143 

Paper  signed  before  dissolution, 

17,  "45 
Renewal    of    negotiable    paper, 

17,  1144 
Waiver  after  maturity,  17,  1145 
Waiver  of  demand   and  notice 
upon  paper,  17,  1145 
To  Dispose   of  Firm    Property,    1 7, 
^  1 142 

After  debts  have   been  paid,  17, 
1 142 

Assignment  of  debts,  17,  1 1 42 

Indorsement  of  negotiable  paper, 
17,  1142 

In  general,  17,  1142 

Negotiable  paper,  17,  1142 

Power  of  each  partner,  17,1 142 

Transferring  negotiable  paper,  1 7 , 
1 142 
To  BeTlye  Old  Debts,  17,  1146 

Acknowledgment  by  partner,  17, 
1146 

Admissions,  17,  1148 

Contribution,  17,  1148 

Declarations,  17,  1148,  1149 

In  general,  17,  1146 

Partner  who  has  assumed  payment 
of  debts,  17,  1 147 

Part  payment,  17,  1146 

Part  payment  not  made  with  part- 
nership funds,  17,  1 147 

Representative   of  deceased   part- 
ner, 17,  1 147 

Reviving  of  debt  by  partner  as  to 
himself,  i  7,  1148 

Surviving  partner,  17,  1147 

Where  statute  does  not  run  against 
a  partner  by  reason  of  non-resi- 
dence, 17,  1 148 
Proof    of   dissolution    by    parol,    17, 

109s 
Questions  of  law  and  fact,  17,  1094 
Sale  to  irresponsible  party,  17,  91 1 
Secret  transactions  of  co  partner,  17, 

1275 
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Taking  in  a  New  Partner,  17,  1 1 16 
In  general,  17,  11 16 
Liabilities  of  new  partners,  17,  11 16 
Liabilities    of   retiring   partner,    17, 

1117 
Where    new  firm    does   not   assume 
debts  of  old  firm,  17,  11 16 
To  enable  partner  to  obtain  his  share 

of  profits,  17,  1275 
Where  partnership  agreement  calls  for 
periodical  settlements,  17,  1275 
Dissolution  by  Contract,  17,1 109 

Assvunption  of  Debts  by  Purchasing  Part- 
ner, 17,  nil,  1129 
Action   where    seller    has   not  paid 

debts,  I  7,  1114 
As  to  indebtedness  of  firm,  17,  11 29, 

1 130 
Breach  of  agreement,  17,  11 12 
Claims  for  which  assuming  partner 

is  not  liable,  17,  1112 
Consent  of  creditor  to  change  of  re- 
lationship, I  7,  1 131 
Covenant  against  actions,  17,  1114 
Covenant  to    apply  assets  to   debts, 

17,  iiiS 

Covenant    to    indemnify    and     save 
harmless,  17,  11 14 

Covenant  to  pay  debts  and  to  indem- 
nify and  save  harmless,  17,  1113 
'    Covenant  to  release,  17,  IH4 

Damages     for    failure    to    pay,    17, 

Failure  to  pay,  17,  1112 

Firm  creditor  extending  time  of  pay- 
ment, r  7,  1131 

In  absence  of  any  direct  assumption 
of  debts,  17,  1112 

In  general,  17,  iiii 

Liability   of  promising  partner,  17, 
1111-1115 

Making  creditors  parties,  17,  11 13 

New  promise  within  statute  of  limi- 
tations, 17,  1147 

Payment   by    retiring    partner,    17, 
1112 

Purchasing  partner  occupying  posi- 
tion of  surety,  17,  11 29 

Statute  of  frauds,  17,  iiii 

Statute  of  limitations,  17,  1113,  1114, 
1 147 

Time  within    which    payment   must 
be  made,  17,  11 12 

What  Debts  Are  Included,  i  7,  1215 
Damages  caused  by  improper  con- 
duct, 17,  116 
Indebtedness    not    in    books,     17, 

1116 
In  general,  17,  11 15 
Specific  debts,  17,  1115 

What  is  an  assumption,  17,  iiii 

Where  partners  assumed  debts,  17, 
1129 

Whether  it  must  be  in  writing,  17, 
nil 

Withdrawing  partner  occupying  po- 
sition of  surety,  17,  1 1 29 
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Purchase  by  One  Partner  of  Interest  ol 
Another,  17,  1099,  1109 
Correctness  of  books,  17,  mo 
Effect,  17,  1 109 
Examples,  17,  1109-1111 
Individual  indebtedness,  17,  mo 
In  general,  i  7,  1109 
Intent,  17,  im 
Selling   partner    having   improperly 

balanced  books,  17,  mo 
Whether  sale  covers  whole  interests, 
I  7,  mi 
Taking  In  a  New  Partner,  17,  1116 
In  general,  17,  1116 
Liabilities  of  new  partner,  17,  1116 
Liabilities   of   retiring   partner,    17, 

1117 
Where   new   firm   does  not  assume 
debts  of  old  firm,  17,  1116 
Distinct  from  its  members,  17,  830 
Distinguished  from  joint  stock  companies, 

II,  1038;  I  7,  856 
Dormant  Partners,  17,  928 

Acting  as  clerk  or  agent,  i  7,  930 

"  Co.,"  17,  930 

Commercial  partners,  17,930 

Death  of  active  partner,  i  7,  931 

Declarations,  17,  1077 

Definition,  i  7,  928 

Intent  that  partner  shall  be  unknown, 

17,  930 

Joinder 

Of  action,  i  7,  1237 

Of  parties,  i  7,  575,  576;   i  8,  1245 

Liability  for  deceit  of  firm,  i  7,  1267 

Liability  of  dormant  partner,  i  7,  932 

Liability  on  contracts,  17,  1063 

Liability  where   dormant   partner  de- 
rived no  benefit,  i  7,  932 

Lien  of,  17,  931 

Manager  of  firm,  i  7,  930 

Merger,    i  7,  1089 

Notice  of  His  Withdrawal  from  Firm,  r  7, 
1119 

Burden  of  proof  to  establish  knowl- 
edge of  connection,  17,  1 120 
Necessity  of  notice,  17,  11 19 
Partners  not   actually  dormant,    17, 

1 120 
Persons  who  know  of  his  connection 
with  ,firm,   i  7,  1120 

Persons  not  included  in  firm  name,  1 7 , 

930 
Power  as  a  partner,  i  7,  931 
Power  of  ostensible  to  bind   dormant 

partner,  i  7,  932 
Presumption   as  to  dealing  with   part- 
nership,   I  7,  1075 
Question  of  law  or  fact,  i  7,  930 
Real  estate  partnership,  17,  930 
Rights  of  surviving  partners,  i  7,  1157 
Secret  partners,  i  7,  929 
Set-ofF,  I  7,  1309 

Silent  or  sleeping  partner,  i  7,  929 
Test  of  dormancy,  17,  930 
When  dormanc3'  ceases,  17,  930 
Where  firm  consists  of  but  two,  i  7,  930 
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PARTNERSHIP—  Confd 
Dormant  Partners — Confd 

Whether  absolute  secrecy  is  necessary, 

17.  930 
Winding  up,  17,931 
Dower,  5,  892,  897;  i  7,954 
Defeated  by  alienation,  5,  SyS 
In    partnership    realty,    5,    897;    17, 

945 
Paramount  claims  of  creditors,  5,  898 
Realty  bought  with  partnership  funds, 

5,897 
Where  partnership  agreement  declares 

realty  to  be  personalty,  5,  898 
Whether  dower  exists,  5,  897 
Whether  property  is  partnership  prop- 
erty, 5,  899 
Wife  need   not  be  made  party  to  suit 
against  partnership  property,  5,898 
Wife  need  not  join  in  deed,  5,  898 
Duration,  see  infra,  Contracts. 
Duties    and    Liabilities    of    Partners,   see 
infra.  Competing  WITH  thk  Firm; 
Obtaining  Benefits  Which  Should 
Equitably  Belong  to  the  Firm. 
As  Between  Themselves,  17,  1054,  1056, 
1065 

See  infra.  Competition  with  the 
Firm;       Obtaining      Benefits 
which  Should  Ecjuitably  Be- 
long to  Firm, 
As  to  the  assumption  of  debts  by  fur^ 
chasing  f'artner,  see  infra,  Disso- 
lution BY  Contract, 
Accounts,  17,  1056 
After  dissolution,  17,  1055 
Application  of  payments,  17,  1086 
Bad  faith  of  one   partner   relieving 

others,  I  7,  1055 
Compensation,  see  infra,   Compen- 
sation. 
Contract,  i  7 ,  1065 
Dealing  with  firm  for  his  own  inter- 
est, 17,  1056 
Former   members  of  a  partnership, 

17,  105s 
In  general,  17,  1055 
Liability  of  several   surviving   part- 
ners to  executor,  i  7,  1065 
Persons  negotiating  for   a   partner 

ship,  17,  1055 
Partnership  for  a  single  enterprise, 

17,  1055 
Position  of  trust,  17,  1054 
Presumption,  17,  1056 
Purchase  of  Partner's   Interest,    17, 
1061 

Bona  fide  purchaser,  17,  1061,  1062 
Deception,  17,  1061 
Execution  sale,  17,  1062 
Non-disclosure   of  material  facts, 

17,  1061 
Purchaser  from   partner  with  no 

tice,  I  7,  1062 
Secret  benefit  obtained  by  purchas 

ing  partner,  17,  1061 
What  will  vitiate  the  sale,  i  7 ,  1061 


150 


Where    interest    has   passed    into 
hands  of   bona  fide   purchasers, 
17,  1061 
Without   knowledge   of  other   co- 
partners, I  7,  1061 
Scrupulous  good  faith,  17,  1055 
Services  to  be  rendered,  17,  1057 
To  devote  his  full  time  to  the  busi- 
ness, I  7,  1056 
To  keep  accurate  accounts,  17,  1056 
Whether  liability  for  balance  is  joint 
or  several,  i  7,  1065 
As  to  Third  Parties,  17,  1063 

As  to  the  pOTver  of  one  partner  to  bind 
the     rest,    see     generally',     infra. 
Powers  and  Rights  of   Part- 
ners. 
Liability  for  Torts,  17,  1065 

Act  contrary  to  a.  statute,  17,  1067 
Act  for  the  benefit  of  all,  17,  1067 
Arrest  in  civil  action  for  fraud,  17, 

1067 
Breach  of  revenue   laws,  17,  1068 
Collection  of  Debts,  17,  1066 

Extortionate   methods,  17,   1067 
When  whole  partnership   liable, 
17,  1066 
Contribution,  17,  1073 

Breach    of    duty    resting    upon 

partnership,  17,  1073 
In  general,  i  7 ,  1073 
Rule   that   wrong-doers    cannot 

iiave  contribution,  17,  1073 
Where  individual  partner  is  lia- 
ble, 17,  1074 
Where    partner   knew    that   the 
act  was  illegal,  17,  1073 
Criminal  Liability,  i  7 ,  1074 

Indictment   in   firm    name,    17, 

1074 
In  general,  17,  1074 
Intoxicating  liquor,  17,  1074 
Joint  indictment,  17,  1074 
Exemplary   or    punitive   damages, 

17,  1067 
Fraud  ajid  misrepresentation,    1 7 , 
1066,  1068 
In    disposition     of     partnership 

property',  1 7 ,  1068 
Sale   of  partner's   individual  in- 
terest, I  7,  1069 
Substitution   of  inferior  articles, 

I  7,  1069 
Where    made   one   partner,    17, 

106S 
Within  scope  of  partnership  em- 
ployment, 17,  1069 
In  general,  17,  1065 
Joint  and  several  liability,  17,  1066 
Misapplication  of  Moneys  or  Prop- 
erty, 17,  1070 
By  one  partner,  17,  1070 
In  custody  of  one  partner,  17, 

1070 
Knowledge    of   other   partners, 

17,  1070 
Liability  of  firm,  17,  1070 
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Position   in   firm  enabling  part- 
ner to  commit  fraud,  17,  1071 
Transactions  not  connected  witii 
firm,  I  7,  1071 
Ratification  of  the  tort,  17,  1068 
Test  as  to  liability,  17,  1066 
Torts  not  within  scope  of  employ- 
ment, I  7,  1067 
Torts  of  partners  within  scope  oi 

the  agency,  17,  1065 
Trust   Funds    Used  by  Partner  for 
Firm,  i  7,  1071 

Cestui  que  trust  rights,  i  7,  1072 
Following  fund,  17,  1072 
Knowledge  of  other  partners,  i  7>. 

107 1 
Liability  for  receipt  of  benefits, 

17,  1072 
Liability  of  firm,  17,  1071 
Liability   of   persons    who   bor- 
rowed trust  money,  17,  1072 
Liability  of  trustee,  17,  1073 
Notice,  I  7,  1071,  1072 
Reimbursement  by  firm,  17,  1071 
Repayment  by  other  partners  for 

trustee,  i  7,  1073 
What    is   sufficient    repayment, 

17,  1073 
Where  other  partners  know  that 
funds  belong  to  an  estate,  17, 
1071 
Whether  liability  is  joint  or  sev- 
eral, 17,  1072 
Wilful  and  malicious  torts,  i  7, 1067 
Liability  on  Contracts,  17,  1062 
Dormant  partners,  17,  1063 
Illegal  contracts,  17,  1065 
Liability  in  equity,  i  7,  1064. 
Partnership  between  attorneys,  i  7, 

1063 
Partner's  liability  for  full  debt,  17, 

1062  ' 

Persons  holding  themselves  out  as 

partners,  17,  1063 
Provision  restricting  liability,  i  7 , 

1063 
Recovery  against  any  number  less 

than  all,  i  7,  1064 
Statute    providing    that    contract 
shall  be  construed  as  joint   and 
several,  i  7 ,  1064 
Statutory  provisions,  17,  1064 
Where  joint  and  several  in  equity, 

I  7,  1064 
Whether  joint  or  several,  i  7,  1062 
Good  Faith,  17,  1054 

See  infra.  Competition  with  the 
Firm;       Obtaining      Benefits 
Which  Should  EquiTABLY  Be- 
long TO  Firm. 
Accounts,  17,  1056 
After  dissolution,  17,  1055 
Application  of  payments,  17,  1086 
Bad  faith  of  one  partner  relieving  the 

others,  17,  1055 
Dealing  with  firm  for  his  own  inter- 
est, I  7,  1056 
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Former  members  of  partnership,  i  7, 

1055 
In  general,  17,  1055 
Partnership  for  a  single  enterprise, 

17,105s 
Persons  negotiating  for  a  partnership, 

i7>  105s 
Position  of  trust,  17,  1054 
Presumption,  17,  1056 
Scrupulous  good  faith,  17,  1055 
Private  speculation,  17,  1232 
Effect  of  general  assignment,  i ,'  874 
Embezzlement,  6,  479;  17,  943 
Eminent  Domain 

Partners  as  parties,  6,  609 
Who  entitled  to  damages,  6,  589 
Entity,    see  infra.   The    Firm    as  an 

Entity. 
Equitable   conversion,    see  infra.    Con- 
version. 
Estoppel,  see  infra.  Holding  out. 

Holding  one's  self  out  as   partner,  7, 

30;  17,879 
To  deny  existence  of  firm,  17,  1314 
Evidence  of  Partnership 
As  Between  Partners,  17,  1312 
Books  of  the  firm ,  17,  1313 
Burden  of  proof,  17,  1312,  1313 
Competencj'  of  evidence,   17,    1312 
Course  of  business  and   conduct   of 

partners,  17,  1313 
Hearsay  evidence,  17,  1313 
Holding  out,  17,  1313 
In  general,  17,  131 2 
Parol,  17,  1312 

Practical  construction,  17,  1313 
Sufficiency    of  proof   required,    17, 

1312 
Unsigned  paper,  17,  1312 
Writing,  17,  131 2 
Books,  17,  1078,  1291-1293 
Proof  by  Alleged  Partners  of  Their  Own 
Partnership,  17,  1314 
Acts    and   declarations  of  partners, 

17,  1314 
Admissions,  17,  1315 
Articles  of  co-partnership,  17,  1314 
Conducting     business    publicly     as 

partners,  i  7,  1314 
Declaration,  17,  1315 
Declaration   of  one  not  a  member, 

17,  1315 
Declaration   of    third   persons,     17, 

13IS 
Estoppel  to  deny  existence  of  firm, 

17,  1314 
Evidence  of  partner,  clerk,  or  agent, 

17,  1314 
Proving  partnership,  17,  1315 
Question  at  issue,  17,  1314 
Show  membership  in  firm,  17,  1314 
Strictness  required,  17,  1314 
Proof  of  Partnership  of  Third  Person,  1 7 , 
1316 

Acts  and  conduct  of  parties,  17,1316 
Acts  of  control  of  alleged  partner, 

17,  1321 
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PARTNERSHIP— Co«iV 
ETidence  of  FartnersUp — Confd 

Froof  of   Fartnership   of   Third    Ferson 
— Confd 
Admission   of  person   that  he   is  a 

partner,  17,  1319 
Admissions  as  evidence,  9,  342,  343; 

17,  1316 
As  to  new  business,  17,  1318 
City  directory,  17,  1322 
Continued  existence  of  partnership, 

17,  1319 

Declaration,  17,  1316 

Declaration  of  one  person  that  an- 
other is  his  partner,  17,  131 7 

Examples,  17,  1316-1324 

General  reputation,  17,  1322 

Hearsay,  17,  1322 

How  proven,  17,  1316 

In  general,  17,  1316,  1317 

Joint  purchase  or  ownership  of  prop- 
erty, 17,  1323 

Judgment  in  another  action,  i  7, 1321 

Knowledge  of  existence  from  noto- 
riety, I  7,  1323 

Knowledge  of  use  of  name,  17,  1317 

Of  alleged  partner,  1 7 ,  1320 

Parol,  17,  1316 

Partner  attempting  to  bind  firm,  i  7, 

1319 
Partnership  books,  17,  1317 
Presumption  of  its  continuance,  17, 

1322 
Prior  judgment  between  same  parties, 

17,  1321 
Ratification  of  unauthorized  act,  17, 

1319 
Report   of   mercantile   agency,    17, 

1322 
Separate  admissions  of  each  partner, 

17,  1320 
Sharing  profits,  17,  1321 
Strictness  of  proof  required,  17,  1316 
Third  person's  denial  as  to  partner- 
ship, 17,  1323 
Use  of  firm  name,  17,  1317 
Whether  partner  may   testify,    17, 
1323 
Execution,  17,  1 335 

Action  between  partners,  17,  1329 
Action  in  firm  name,  17,  1252 
Against  firm,  17,  1335 
Against  survivor  for  deceased's  debts, 

17,  1168 
Exemption,  17,  1335 
Interest  of  One  Fartner,  1 7,  1336 

Creditor's  interest  in  property  levied 

upon,  17,  1338 
Levy  upon  less  than  the  whole,  17, 

1338 
Levy    upon    whole    of    partnership 

property,  17,  1337 
Partnership  creditor,  17,  1338 
Sheriff's  duty,  17,  1337 
Where  there  are  dormant  partners, 

17,1337 
Whether  subject  to,  17,  1336 
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Levy  and  Sale,  1 7 ,  968,  1099,  1335 
Interest  of  Fartner,  i  7,  1340 
Buyer's  interest,  17,  1343 
Claim  of  co-partner  for  balances, 

17,  1343 
Exclusive  possession,  17,  1340 
In  general,  i  7,  1340 
Insolvent    partnership,    17,  1343, 

1344 
Joint  levy  and  sale,  i  7,  1343 
Liability  for  joint  debts,  i  7,  1345 
Possession  of  sheriff,  17,  1340 
Replevin,  17,  1344 
Sheriff  as  trespasser,  i  7,  1342-1345 
Trespass  against  officer  for  taking 
exclusive  possession,  17,  1340 
Upon  separate  property,  17,  1335 
Executors    and    Administrators,    7 ,   172 ; 
17,870 
See  infra.  Provisions  for  Contin- 

UANCE  After  Death. 
Accounting 

Action  for  accounting  by  represent- 
atives, 17,  1277 
Executor  also  surviving  partner,  i  7, 

1278 
For  separate  estate,  17,  1278 
Fraud     or    collusion    by    surviving 

partner,  i  7,  1278 
Right  of  representatives,  17,    1167, 
1277,  1280 
Carrying  on  trade,  7,  342 
Consent  to  representative's  admission 

into  firm,  i  7,  872 
Executor's   accountability  where  busi- 
ness is  continued,  17,  1137 
Executor's  right  to  investigate  state  of 

partnership,  17,  go8 
Good  will  of  professional  partner,  17, 

"93 
Lands    purchased      with     partnership 

funds,  7,  277 
Liability  of  executor,  7,  328:  17,  908 
Partnership  property,  7,  246 
Sights  as  Between  Representatives  and 
Surviving  Partners,  17,  1161 
Accounting,  17,  1167,  1277,  1280 
Action  by  surviving  partner  against 

administrator,  17,  1161 
Administrator's  Eights,  17,  1164 
Accounting,  17,  1165 
Action  at  law,  17,  1 164 
Application  of  assets  to  debts,  17, 

1 164 
Continuation  of  business,  17,  1165 
In  general,  17,  1164 
Bad  faith,  17,  1167 
Commingling  of  assets,  i  7,  1166 
Compelling     debtor     to     pay    over 

again,  i 7,  1162 
Compelling    representative    to    pay 

over  money  collected,  17,  1161 
Conclusiveness  of  judgment  against 

surviving  partner,  17,  1163 
Continuance  of  business,  17,  1166 
Estate  of  deceased  partner  indebted 
to  firm,  17,  1 162 
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Injunction,  17,  1166,  1167 

Insolvent  estate,  17,  1163 

Misapplication  of  partnership  funds, 
17,  1165 

Misconduct,  17,  1167 

Neglect  or  omission  by  surviving 
partner,  i  7,  1165 

Personal  action  against  administra- 
tor, 17,  H62 

FurchaBe  by  Survivor  of  Decedent's 
Interest,  17,1 169 
Appraised  valuation,  17,  1169 
Conclusiveness  of  settlement  with 

representatives,  17,  1169 
In  absence  of  an  agreement,  17, 

1 169 
In  absence  of  statute,  i  7,  1169 
Sale  by  administrator,  17,1 169 
Settlement  between  representatives 

and  survivors,  17,  1169 
Statutory  provisions,  17,  1169 
Surviving  partner  also   executor, 
17,  1169,  1170 

Recovery  of  possession  of  propert3' 
appropriated  by  representative,!  7, 
1 161 

Survivor  proving  claim  against 
estate,  17,  1163 

Survivor's  lien  upon  assets,  17,  1164 

Where     balance    is    ascertained    in 
favor  of  survivor,  17,  1163 
Statutory    FartneraUp    Administrators, 

17,  1180 

Administrator  of  deceased  partner, 
17,  1180 

Appointment  and  qualification,  17, 
1 180 

Capacity  in  which  administrator  of 
deceased  acts,  17,  1181    ^ 

Effect  of  final  settlement,  17,  iiSi 

Excluding  a  claim,  i  7,  1182 

Failure  to  qualify,  17,  1180 

Final  settlement  as  a  judgment,  17, 
1181 

In  what  character  surviving  partner 
winds  up,    I  7,  iiSo 

Liability  of  surviving  partner  on 
bond,  I  7,  11S2 

Possession,  17,1182 

Precedence  of  surviving  partner,  i  7, 
J 180 

Preferences,  17,  1182 

Presentation  of  claims  to  probate 
court  for  allowance,  17,  11 82 

Probate  courts,  17    1181 

Suits,  17,  1 182 

The  statutes,  17,  1180 
Surviving  Fartner  as  Executor  of    De- 
ceased Fartner,  17,  1170,  1178 

Account  of  estate,  17,  1179 

Appointment  as  executor,  17,  1179 

Commissions,  17,  1180 

Liability  under  his  bond  as  repre- 
sentative, 17,  1179 

Probate  court,  17,  1179 

Propriety  of  appointing  an  adminis- 
trator, 17,  1 178 
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Purchase  by  survivor  of  decedent's 

interest,  i  7,  1170 
Rights  of  co-executors,  17,  1179 
Rights  of  co-survivor,  17,  1179 
Whether  contracts  as  surviving  part- 
ner bind  the  estate,  17,  1179 
Surviving  Fartner,  Whether  Joined  with 
Personal  Representative,  1 1 ,  1015W; 
17,  1172 
Actions  in  favor  of  partnership,  i  7 

1172 
Actions  upon  contract,  17,  1172 
Amendment,  17,  1174 
Co-defendant,  17,  1176 
In  an  action  against  the  representa- 
tive, 17,  1 178 
Remedy  of  firm  creditors,  i  7,  1176 
Whether  liability   of    surviving   part- 
ners is  joint  or  several,  i  7,  1065 
Whether  Bepresentative  Is   a  Fartner, 
17,  870 

As  to  third  persons,  i  7,  870 
Beneficiaries  of  partners,  17,871 
Delay  or  failure  to  compel  dissolu- 
tion, 17,  870 
Executor  engaging  personally  in  the 

business,  17,  871 
Formal  rule,  17,  870 
Leaving   assets  as  a  permanent  in- 
vestment, 17,  870,  871 
Right  of  representative  to  withdraw, 

17,  870 
When    executors    personally    liable, 

17,870 
Where  executors  are  not  personally 

engaged  in  business,  17,  870 
Where   representatives   leave    assets 
in  business,  i  7,  870 
Executory  Partnerships,  17,  873 
See  infra,    Holding  out. 
Advance  of  money  or  property,  i  7,  874 
Concealment  of  partnership,  17,  874 
Conditions  precedent,  17,  875,  900 
Contracts  entered  into  pursuant  to  such 

an  intention,  i  7 ,  873 
Contracts  entered  into  upon  credit  of 

supposed  firm,  17,  874 
How  intention  is  ascertained,  17,  S76 
Intention  of  parties,  17,  876 
Intention  to  become  a  partner,  i  7,  882 
Mere  intention  to  form  partnership,  i  7, 
^873 

Option  to  become  a  jJartner,  i  7.  874 
Right    to    contract   for   a   condiiional 

partnership,  i  7 ,  875 
Right  to  contract  for  a  future  partner- 
ship, 17,  875 
Time  of  commencement,  17,  900 
Waiver  of  conditions,  i  7,  876 
What  requirements  are  deemed  condi- 
tions, 17,  875 
Whether  a  contract  to  take  effect  in  fu- 
ture constitutes  a  partnership,  i  7, 873 
Whether  contract  of  partnership  takes 
effect  in  future,  i  7,  876 
Exemplary  damages,  17,  1069 
Exemption,  7,  138;   17,  gS'i  i335 
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Expulsion  of  Partner  by  Agreement,   17, 

910 

Accounting,  17,910 

Necessity  of  express  provision,  17,  910 

Opportunity  to  explain,  17,  910 

Strictly  construed,  17,910 

Who    may   exercise    the    power,    17, 
910 
False  Pretenses,  7 ,  749 

Inducing  person  to  become  partner,  7, 

749 
Partnership  accounting,  7,  750 
Sale  of  interest  in  partnership,  7,  750 
Final  balances,  see  infra.  Accounting  ; 
Actions   at   Law  Between  Part- 
ners. 
Fire  Insurance,  17,  1084 

Action  on  assigned  policy,  17,  1085 
Assignment  of  policy',  17,  1085 
Change  of  title,  17,  1085 
Dissolution,  17,  1085 
Equitable  assignment,  17,  1085 
Insurable   interest,    11,   316,   319;   17, 

1084 
One  partner  insuring  entire  interest  in 

his  own  name,  i  7,  10S4 
One  partner  insuring  entire  property, 

17,  1084 
Prohibition  of    any   sale,  transfer,    or 

conveyance,  17,  1085 
Ratiiication  by  other  partners,  1  7, 1084 
Sales  to  third  persons,  17,  1085 
Transfer  or  change  of  title,  17,  1086 
Transferring    an    interest    from     one 

partner  to  another,  17,  1084 
Whether  one  partner  can  settle  a  loss, 
I  7 ,  1086 
Firm    Name,    see    infra.    Actions     in 
Firm's  Name;  Name. 
Proof  of  partnership  by,  17,  1317 
Firms,  S,  20 

Halting  common   members,  see  infra. 
Actions. 
Foreign  Attaclunent,  8,  311 
Debt  due  firm,  8,  311 
Debt  of  a  partner,  8,  311 
Joint  and  joint  and  several  obligations, 

8,  312 
Misjoinder,  8,  312 
Partnership  interest   of  one  member, 

8,312 
Partners  non-residents,  8,  312 
Forgery  by  partner  with  intent  to  de- 
fraud partnership,  8,  489 
Formation  of  partnership  and  construc- 
tion of  articles,  see  ;"Myr«,  Contracts. 
Former  Suits  Pending     , 

Action  in  equity,  17,  1289 
Fraud  and  misrepresentation 
Liability  of  Partnership,  17,  1068 

In  disposition  of  partnership   prop- 
erty, 17,  1068 
Sale  "of  partner's  individual  interest, 

17,  1069 
Substitution  of  inferior  articles,  17 
1069 
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Where   made   by  one   partner,   17, 

1068 
Within  scope  of  partnership  employ- 
ment, I  7,  1069 
Fraud  in  formation,  i  7,  897 
Frauds,  Statute  of,  see  infra.  Statute 

of  Frauds. 
Fraud  Vitiating  Partnership  Contract,  1 7 , 

IIOI 

By  whom  loss  is  borne,  17,  iioi,  1102 
In  general,  17,  1101 
Relief,  17,  11  oi 

Repayment  of  sums  advanced  or  ex- 
pended, 17,  IIOI 
Rescission  within   a   reasonable   time, 

17,   HOT 

Future    partnership,    see    infra.    Ex- 
ecutory Partnerships. 
Gambling  establishment,  17,  892 
Garnishment,  17,  1333 
Fraud,  8,  1192 

interest  of  One  Partner,  17,  1339 
Examples,  17,  1340 
Surviving  partner,  17,  1339 
Joint  Debts  and  Credits  Owned  Jointly 
Garnishee   co-partner   with  defend- 
ant, 8,  n68 
Interest  of  co-partners,  8,  1169 
Non-resident  partner,  8,  1167- 
Partnership  debts,  8,  1166,  1168 
Partner  as  Garnishee,  17,  1333 
Amendment,  17,  1334 
Answer    of   one  of   firm   admitting 

debt,  17,  1334 
Garnishment   of  one  member  only, 

17-  1333 
In  states  where  partner  can  be  sued 

alone,  17,  1333 
Property  or  money  held  by  partner 

personally,  17,  1333 
Service,  77,  1334 
Service   upon   part  of   partners,  17, 

J  335 
General  partnerships,  17,  869 
Good   Faith  Eequired  Between    Partners, 

17,  1054 

See  infra.  Competition  with  the 
Firm;  Obtaining  Benefits 
Which  Should  Equitably  Be- 
long to  Firm. 

Accounts,  17,  1056 

After  dissolution,  17,  1055 

Application  of  payments,  i  7,  1086 

Bad  faith  of  one  partner  relieving  the 
others,  17,  1055 

Dealing  with  firm  for  his  own  interest, 
17,  1056 

Former  members  of  a  partnership,  17, 

1055 
In  general,  17,  1055 
Partnership  for  a  single  enterprise,  i  7, 

1055 
Persons  negotiating  for  a  partnership, 

i7>  105s 
Position  of  trust,  i  7,  1054 
Presumption,  17,  1056 
Scrupulous  good  faith,  i  7,  1055 
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Good  ■will,  see  Good  Will. 

Granges,  17,  866 

Gross     receipts,    see    infra.     Sharing 

Gross  Receipts. 
Guaranty 

Right    of    partner   to   bind   firm,    17, 

1 92 1,  1024 
Statute  of  frauds,  17,  1054 
Guardian  and  ward,  i  7,  921 
Herding  or  Keeping  Stock 

For  a  share  of  the  gross  receipts,  i  7,854 
History,  i  7,  830 
Holding  Out,  1  7 ,  879 

Acts  of  holding  out  not  known  to  party 

seeking  to  take  advantage,  17,881 
Actual  and  ostensible  partnerships,  17, 

928 
As    proof     of     partnership      between 

alleged  partners,  17,  1313 
By  whom  holding  out  must  be  done, 

17,  880 
Consent   and  acquiescence  of  persons 

holding  out,  17,  880 
Effect  of  Holding  out,  i  7 ,  879,  886 
Among  the  partners,  i  7 ,  8S6 
Creditors  of  firm,  17,  886 
Creditors  of  person  holding  out,  17, 

886 
Liens  upon  assets,  17,  886 
Estoppel,  7,  30;  17,  879  * 

Evidence,  17,  880 
Examples,  1 7 ,  879-882 
Former  doctrine,  i  7,  879 
Implied    knowledge   and    consent,  17, 

880,  88  r 
In  general,  i  7,  877-879 
Intended  to  be  repeated,  i  7,  880 
Knowledge,  17,880,881 
Liability  on  contracts,  17,  1062 
Notice  of  dissolution,  17,  11 29 
Persons  not  misled,  i  7,  879 
Repetition  by  third  persons,  i  7 ,  880, 882 
Tort,  17,  882 

To  whom  person  is  liable,  i  7,  879 
What  Constitutes  a  Holding  out,  17,  882 
Acts  importing  interest  merely,   17, 

883 
Continued   use   of  old   firm    name, 

17,884 
Intention  to  become  a  partner,  i  7 ,  882 
Partner  holding  himself  out  as  only 

member  in  firm,  17,  884 
Question  of  law  or  fact,  17,  882 
Several  Firms  Doing  Business  Under 
Same  Name,  1 7,  885 
Concerns  composed  of  same  indi- 
viduals, 1 7, '885 
Liability  in  general,   17,  885,  886 
Members  in   one  who   are   not   in 

another,  17,  885 
Names  adopted  by  design,  17,  886 
Persons  deceived,  17,  886 
Transactions  within  scope  of  busi- 
ness   of  one    and    not   of  other, 
17,885 
Where  one  firm  has   gone   out  of 
business,  i  7,  885 
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Several  liabilities,  17,884 

Silence   when   referred  to   as   part- 
ner, 17,  883 

Taking  part  in  transaction  of  busi- 
ness, 1 7 ,  883 

Use    of   the    word    "we"    in    firm 
transactions,  17,  884 

Using  language  tending  to  raise   a 
belief  that  party  was  a  principal, 
17,883 
When  estoppel  effected,  17,  880 
Where  party  knew   of   real   relations, 

17,  882 
Who  may  take  advantage  of  the  hold- 
ing out,  I  7,  881 
Homestead  rights,  17,  981 
How  created,  17,  829 
Illegal  Contracts 
Liability,  i  7,  1065 
Sale  of  Good  Will  with  Agreement  Not  to 

Compete,  17,  11 93 

Acting   as   agent   or   manager,    17, 
1194 

In  general,  17,  1193 

Injunction,  17,  1195 

Remedy  for  breach,  17,  1195 

Time  restriction,  17,  1193 

Validity,  i  7,  1193 

What  is  violation,  17,  1194 
Illegal  Partnerships,  1 7 ,  891 

Accounting  and  settlement,  i  7,  893 
Acts   contrary   to   public   policy,    17, 

891,  892 
Balance  due,    17,  894 
Disqualification  of  a  member,    17,   891 
Executorship,  1 7 ,  894 
Express  promise  to  pay  balance,    17, 

894 
Gambling  establishment,  i  7,  892 
In  general,  i  7,  891 
Liability  of  third  person,  17,  891 
Partly  legal  and  partly  illegal,  17,893, 

894 
Presumption,  17,  891 
Public  officers,  17,  890,  894 
Recovery  back  of  unexpended  balance, 

17,  894 
Reinvestment  of  profits,  17,  894 
Restraint  of  trade,  17,  892 
Rights  of  partners  to  assets,  1 7 ,  892 
Rights  of  third  parties,  17,  891,  893 
Stifling  competition,  i  7,  892 
Subsequent  enterprises,  17,  894 
Trusts,  17,  894 
Whether  courts  will  lend  their  aid,  i  7, 

893,  894 
Whether  object  must  be  legal,  17,  891 
Imprisonment  for  Debt 

Disposal  or  concealment  of  property, 

I  o, 224 
Fiduciar}'  relationship,  10,  229 
Improvements,  17,  950 
Contribution,  1 3 ,  602 
Land   held   by  partners  as  tenants  in 

common,  17,  950 
Property  owned   by  one  partner,   1 7, 

951 
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Improvement3^Co«<W 

Temporary  improvements,  17,  951 
Incumbrance  given    by   one  partner  to 

another,  17,  969 
Incumbrance  on  partner's  in  terest,  1 7 ,  966 
Indenmity  Mortgages,  8,  196 

Conditioned    tiiat    mortgagor    should 

pay  debt,  8,  197 
Foreclosure  under,  8 ,  196,  197 
For  neglect  or  misconduct  of  principal, 

8,  196 
Lapse  of  time,  8,  197,  198 
Payment  of  debt  by  principal,  8,  196 
Independent  Contractors,  1 7,  856 

Agreement  betvreen  independent  firms, 

17,856 
Agreement  in  order  to  arrange  an  in- 
debtedness between  the  parties,  i  7 , 

8S7 
Agreement   to  divide   net  profits,  17, 

8s6 
Agreement  to  procure  sale  of  property, 

I  7,  856 
Commission  merchants,  17,  857 
Connecting  Carriers,  17,  858 

Agents     and    servants   jointly    em- 
ployed, I  7 ,  858 

Agreement  to   divide   compensation 
merely,  17,  858 

Examples,  1  7 ,  858 

In  general,  17,.  858 

Where   capital  is   a  joint  fund,  17, 
858 
Creditors       advancing      money      for 

debtor's  business,  17,  857 
Distinction    between    sharing    profits 

and  the  sharing  of  avails,  i  7,  856 
Firms  conducting    entirely     separate 

business,   i  7,  856 
In  general,  i  7,  856 
When  partnership  exists,  i  7,  857 
Where   each  incurs  expenses,  17,856 
Infants,  10,  639;  17,  921 

Accounting  and  settlement,  17,  922 
Creditors,  i  7 ,  923 
Disaffirmance,  i  o,  639 
Disaffirmance    upon    arriving    at  ma- 
jority, 17,  923 
Examples  of  ratification,  17,  922,  923 
Fraud   and  misrepresentation,  17,  921 
Giving  notice  when  seeking  disaffirm- 
ance, 10,  641 
Holding  out  upon  obtaining  majority, 

I  o,  641 
Immunity  from  firm's  liability,  10,640 
Immunity  from   personal  liabilit3',  10, 

640 
Implied  ratification,  17,  922 
Liability  of  infant  partner,  10,  639 
Ratification,  17,  922 
Rescission,  17,922 
Right  as  against  creditors,  10,  640 
Suits   by  and    against    the   firm,    10, 

641 
Where  infant  must  bear  his  portion  of 

losses,  10,  640 
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Whether  contract  void  or  voidable,  17, 

921 
Whether  infant  partners  can  bind  firm, 

10,639 
Whether  infants  may  be  partners,  10, 

639 
Who  may  avail  themselves  of  infant's 

incapacity,  17,921 
Injunctions,  10,  950 

Acts  injurious  to  partnership,  10,  950 
After  dissolution  of  partnership,  10,951 
Against   co-partner  and    third    party, 

10,  951 
By  executor,  17,  1166,  1167 
Covenant  not  to  carry  on  firm  business, 

I  o,  952 
Good  will,  17,  1186 
Good  will  of  professional  partner,  17, 

"93 
Indorsing  negotiable  paper,  10,  951 
Indorsing  notes,  10,  950 
Interfering  with   partnership  property 

after  dissolution,  10,  951 
Misapplying  funds    after    dissolution, 

10.951 
Misappropriation  of  assets,  10,  951 
Name  of  firm,  10,  952 
Partner  competing  with   the  firm,  17, 

1058 
«Partner  engaging  in  business  injurious 

to  firm,  10,  950 
Partner  entering  into  a  new  partner- 
ship,  10,  951 
Receiver,  10,  952 

Removing  partnership  books,  10,950 
Sale  and  levy,  17,  1342 
Sale  of  good  will  with  agreement  not 

to  compete,  17,  1195 
When  granted,  10,  950 
When  not  granted,  10,  950 
Where      partnership     is     formed     for 
definite  period,  10,  951 
Insanity 
As  Affecting,  1 1,  142  ;  1 7,  921 
In  England,  1 1,  142 
In  United  States,  11,  143 
Whether     it    works     dissolution    of 
partnership,  11,  142 
Dissolution,  17,  1 102 

From   when    dissolution   dates,    17, 

1 102 
Incapacity'  to  attend  to  business,  17, 

1 102 
In  general,  17,  1102 
Lunatic's,  right  to   share  of  profits, 

17,  1 102 
Partnership  dissolvable  upon  notice, 

I  7,  1 102,  1 103 
Permanent  insanity,  17,  1102 
Referring  question  to  a  master,  i  7 , 

1 102 
Temporary  insanity,  17,  1102 
Whetherit  works  dissolution  of  itself, 
I  7, 1102 
Insolvency,  1 1 ,  202 

Action    between    firms    having    com- 
mon members,  17,  1272 

Vol.  II. 


Partnership, 


INDEX-DIGEST. 


Partnership, 


Assignee  of  estates  of  both  pai-tners, 

1 1 ,  203,  204 
Assignment    working     dissolution    of 

partnersJiip,    1 1 ,  203 
Averment  of  individual  insolvency  of 

partners,  i  i,  203 
Dissolution,  17,  1103 

Assignment  for  benefit  of  creditors 
by  firm,  17,  1103 

Assignment  for  benefit  of  creditors 
by  one  partner,  17,  1103 

Attachment,  17,  1104 

Bankruptcy  of  a  partner,  17,   1103 

Insolvency  of  firm,  17,  1103 

Levy  of  execution   upon  interest  of 
partner,  i  7,  1104 

Mere   insolvency  of  a   partner,  17, 
1 103 

Notice  of  dissolution,  17,  11 19 

Power  of  Fartner  After  Dissolution,  17, 

"51 

Allowing  assignee  to  wind  up,  17, 

"S3 
Assignee  in  possession  of  assets, 

17.1152 
Assignment  of  power  to  wind  up, 

17,  "53 
Joining   solvent  partner  with   as- 
signee, 17,  1152 
Making  new  contracts,  17,  11 53 
Payment  of  debts,  17,  1 1 53 
Power  of  assignee  in  bankruptcy, 

17,  1151 
Power  of  court,  17,  1152 
Powers  of  insolvent  partners,  17, 

"SI 
Powers   of  solvent  partners,   17, 

1153 
Sale  of  effects,  17,  1153 
Tenants  in  common,  17,  1152 
Exemptions   of  partnership   property, 

".234 

Individual  discharge,  11,  203,  204 

Necessity  of  partner's  consent  to  as- 
signment, 1 1,  204 

Partnership    creditors     and    separate 
creditors,  i  i,  203 

Preference  of  individual  debts,  1 1 ,  204 

Preferring  individual  creditors  to  firm 
creditors,  1 1 ,  203 

Proceedings  commenced  by  surviving 
partner,  1 1 ,  202 

Pro  rata  division,  1 1,  204 

Sale  by  one  partner  to  other  of  part- 
nership assets,  etc.,  1 1,  202 

Where  separate  proceedings  must  be 
instituted,  1 1 ,  204 
Instruction,  examples   of,   11,  26S,  269, 

270 
Insurable  interests,    11,   316,   319;     17, 

1084 
Insurance,  17,  1084 
Intention  of  the  Parties,  1 7,  832 

Consent  of  all,  i  7 ,  833 

Construction  of  the  contract,  1 7 ,  834 

Contract  controls   declared     purpose, 
I  7,  833 


157 


Contract  inconsistent  with  partnership 

relation,  i  7,  833 
Declaration  of  the  parties,  17,  833 
How  intention   is  to  be  gathered,  17, 

S32 
How  intention  will   be  gathered,    17, 

834 
Where   contract   is   inconsistent    with 

declared  purpose,  i  7 ,  833 
Whether   partnership   'depends   upon, 

17,832 
Whether   the    term   "partnership"    is 

necessary,  i  7,  834 
Interest,  17,  "1227 

See  infra.,  Profits  as  Interest  on 

AND  Payment  of  Loans  and  Ad- 
vances. 
Accounting,  i  7,  1229 
Advances  or  loans  by  one  partner,  1 1 , 

396;   17,  1229 
After    balances    are    ascertained,    17, 

1230 
Agreement  that  Capital  Shall  Draw  In- 
terest, I  7,  1228 

Unreasonable  delay  in  winding  up, 
17,  1228 

Upon  dissolution,  17,  1228 

Usury  laws,  17,  1228 

Whether    partners    may    agree,    17, 
1228 
Ascertainment  of  balances,  17,  1229 
Compound  interest,  17,  1231 
Misconduct  of  Fartner,  17,  1230 

Balances  in  hands  of  co-partner,  i  7, 
1230 

Before  balance  is  struck,  17,  1230 

Concealing  amount  due,  17,  1231 

Mingling  assets,  17,  1231 

Misappropriation  of  assets,  17,  1231 

Understating  amount  due,  17,1231 
On  excess  of  capital  contributeid ,  17, 

1227 
On  profits,  17,  1229 
Payment  of  debts  after  dissolution,  17, 

1229 
Rate,  17,1232 

Right  to  interest  on  capital,  17,  1227 
Sums  withdrawn  by  consent,  17,  1230 
Unreasonable  delay  in  winding  up,  17, 

1228 
When  allowable,  17,  1228 
Where  one  partner  contributes  entire 

capital,  17,  1227 
Where  one  partner  has  not  brought  in 

his  stipulated  amount,  17,  1228 
Interest  of  the  Partners,  17,  964,  966 
Chattel  mortgage  of  partner's  interest, 

17,967 
Incumbrance  given  by  one  partner  to 

another,  1 7 ,  969 
Incumbrances  on  partner's  interest,  17, 

966 
Lien  of  judgment  against  partner,  17, 

967 
Mortgage,  i  7 ,  966 

Mortgage  given  by  one  partner  to  an- 
other, 17,  969 
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PARTNERSHIP— Co«/V 
Interest  of  the  Partners — Confd 
Presumption  of  Equality,  i  7 ,  964 

Capital  contributed  in  unequal  pro- 
portions, I  7,  964 
Firm  which  is  a  partner  in  another 

firm,  17,  966 
In  absence  of  agreement,  i  7,  964 
Presumption  as  to  losses,  i  7,  965 
Speculations  outside  of  the  scope  of 

partnership,  17,  966 
Where  provision  is  made  in  the  ar- 
ticles, 17,  964 
Wilful    default  in  contributing,    1 7, 

965 
Protection    afforded    bona     fide    pur- 
chaser, (  17,  970 
Right  of  purchaser  of  partner's  interest 

to  an  accounting,  17,970 
Sale 

As  to  the  purchase  by  one  partner  of 
the   interest  of  another   ■working 
dissolution,   see   infra.  Dissolu- 
tion BY  Contract. 
Accounting 

Action  for,  by  purchaser,  17,  1378 
Whether  purchaser  of  part  inter- 
est  should    be  made  party,  17, 
1281 
Dissolution,  17,   1099 

Assignment  of  a  part  of  an  interest, 

17,  iioo 
Conclusiveness,  17,  iioo 
Delectus  personarum,  17,  iioo 
Effect  of  sale  in  general,   17,  1099 
Power  of  Partner  After  Dissolution, 

17,  "53 

Examples,  17,  1153,  1154 

In  general,  17,  1153 
Sale  of  whole  property,    17,  iioo 
Sale  to  another  partner^  17,   1099, 

1 109 
Sale  under  execution,  17,  1099 
Sub-partnership,  17,  iioo 
Transfer  to  third  person,  17,  1099 
Where  no   retirement   is   contem- 
1  plated,  17,  Iioo 

Fraud    and   misrepresentation,    17, 

1069 
Party  to  action  to  set  aside  sale,  i  7, 

1281 
Purchase  by  Partner,  1 7 ,  1061 

Bona    fide    purchaser,    17,    1061, 

1062 
Deception,  17,  1061 
Execution  sale,  17,  1062 
Non-disclosure  of  material    facts, 

17,  1061 
Purchaser     from      partner      with 

notice,  17,  1062 
Secret  benefit  obtained  by  purchas- 
ing partner,  17,  1061 
What   will    vitiate    the    sale,    17, 

1061 
Where  interest    has    passed    into 

hands  of  a  bona  fide  purchaser, 

I  7,  1061 
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Without  knowledge    of  other   co- 
partners, I  7,  1061 
Purchase    hy  Survivor  of  Decedent's 
Interest,  17,  11 69 
Appraised  valuation,  17,  1169 
Conclusiveness  of  settlement  with 

representatives,  17,  1169 
In  absence  of  an  agreement,    17, 

1 169 
In  absence  of  statute,  17,  1169 
Sale  by  administrators,  17,  1169 
Settlement  between  representatives 

and  survivors,  17,  1169 
Statutory  provisions,  17,  1169 
Surviving   partner   also   executor, 
17,  1169 
Sale  of    Partner's    Interest,    1 7 ,    966, 
967,  970,  975 
Application  of  partnership  property 

to  partnership  debts,  i  7 ,  975 
Application  of  purchase-money,  17, 

978 
Assumption  of  debts  by  purchaser, 

17,975 

Assumption -of  indebtedness,  i  7,977 

Enforcement  of  agreement  to  apply 

assets  to  payment  of  debts,  i  7,  977 

Fraud   and     misappropriation,     17, 

1287 
Legality  of  Conversion,  1 7 ,  980 

Exemption  rights  after  a  division 

of  the  property,  17,  981 
General  rule,  17,  980 
Homestead  rights  after  a  division 

of  the  property,  1 7 ,  981 
Insolvency  of  the  buyer,    17,   980 
Insolvency  of  the  seller,  17,  980 
Partners  dividing  property  among 

themselves,  17,  981 
Rights  of  creditors   defeated,    17, 

980 
Where  firm  and    partners   are   in- 
solvent, 17,  qSi,  982 
Necessity   of  manual  delivery,    17, 

974 
Preference  over  unsecured  individual 

creditors,  17,  968 
Retention  of  lien  upon  interest  sold, 

17.976 
Separate  Sale  of  Each  Partner's  Share, 

1 7 ,  970 

Loss  of  lien,  17,970 

On  execution   of  judgement,    17, 
970 

Simultaneous  sales,  17,  970 

What  interest  passes,  i  7,  970 
Subrogating  firm  creditors  to  retir- 
ing partner's  rights,  i  7,  978 
Subsequent  bona  fide  sale   by  firm, 

17,  968 
What  covered  by  lien  retained,  17, 

977 
What  right  purchaser  acquired,  17, 

967 
Where   partnership  was  formed  for 
fixed  period,  17,  969 
Sale  of  real  estate  of  firm,  17,  967 
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Sale  under  execution,  17,  968 
Specific  interests,  17,  964 
Intervention,  17,  644 
Intoxicating  Liquors,  17,  1074 

Liability   of   Partner    for  Sale    by   Co- 
Partner,  1 1 ,  722 
General  rule,  1 1 ,  722 
Knowledge  of  co-partner,  1 1,  723 
Sale  to  minor,  1 1 ,  722,  723 
Inventory,  17,  gii 

Joinder  of  Parties,    11,  iois;<;   17,  603, 
1089 

Effect  of  non-joinder  of  fartners   as 
parties  defendant,  see  infra,  Mer- 
ger. 
Dormant  partners,  17,  575,  576 
General  rule,  1 1,  1015a 
Necessitj'  of  pleading  non-joinder,  17, 

1065 
Surviving  Partner  and  Personal  Repre- 
sentative, II,  ioi5«;  17,  1172 
Actions  in  favor  of  partnersiiip,  17, 

1172 
Actions  upon  contract,  17,  1172 
Amendment,  17,  1174 
Co-defendant,  17,  1176 
In  an  action  against  representative, 

17,  117S 
Remedy  of  firm  creditors)  i  7,  1175 
Where   partners  of  two  firms   are  the 
same,  1 1,  lois;; 
Joint  Ownership,  i  7 ,  859 

Whether    a    Partnership     Exists,     17, 
859-862 

Copyright,    17,861 
Joint  ownership  of  land,  i  7,  S60 
Joint  utilization  of  property,  i  7,  859 
Land  purchased  jointl3',  17,  859 
Patent,  17,  86i 
Property    procured   for  carrying  on 

business,  i  7,  860 
Purchase    made   as    an    investment 

only,  17,  859 
Receipt  and    division    of   rents,    17, 

860 
Ship,  17,  861 

Partners  in  her  earnings,  i  7 ,  862 
Ship-owners  and  cargo-owners,  17, 

862 
Tenants  in  common,  17,  861 
Whether  a  joint  ownership  consti- 
tutes a  partnership,  17,  861 
Whether    a    vessel    is    subject   to 
partnership,  1 7 ,  862 
Where  income  is  divided,  i  7,  859 
Whether  joint  ownership  constitutes 
a  partnership,  17,  859 
Joint  partnership,  17,  859 
Joint  Stock  Companies,  1 1,  1038;   i  7,  866 
Whether  Partnerships,  1 1 ,  1038 ;  i  7, 863 
Consent  of  directors  to  transter  of 

shares,  1 7 ,  864 
Co-operative  stores,  17,  866 
Examples,  17,  863-866 
In  absence  of  statute,  1 7,  863 
Organization  of  company,  17,  864 
Purchasers  of  shares,  17,864 
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Signature  of  the  subscription,  17,  864 
Transferable  shares,  17,864 
Where  articles  have  not  been  signed, 
17,864 
Joint    Tenants    and    Tenants   in  Common 
Equitable  conversion,  see   infra.  Con- 
version. 
Purchase  of  land   creates   tenancy  in 

common,  1 1,  1068 
Real  property,  17,  949,  950 
Judgment,  see  infra.  Service  of  Proc- 
ess. 

Against  part  of  partners,  i  7 ,  1326 
As  evidence  of  partnership,  17,  1321 
In  action  on  tort,  17,  1328 
Lien,  i  7,  1328 

Purchase  for  .partnership,  17,  1338 
Real  property,  17,  133S 
Whether   judgment   of   firm    debt  is 
lien  on  separate  property,  17,  1328 
Whether  judgment  of  separate  cred- 
itor is  lien  on  firm   property,  17, 
1329 
Of  default  against,  5 ,  496^ 
Part  of  those  served,  17,  132S 
Justice  of  the  peace,  1 2 ,  450 
Kinds  of  Partnerships,   see   infra.    Dor- 
mant Partners;  General   Part- 
nerships; Non-Trading  Partner- 
ships;  Particular  Partnerships; 
Sub-Partners  ;  Trading  Partner- 
ships ;    Universal    Partnerships. 
See  Limited  Partnerships. 
Actual  and  Ostensible  Partnerships,  i  7 , 
928 

Definition,  i  7,  928 
Holding  out,  i  7,  928 
With   reference  to  character    and  ex- 
tent of  business,  i  7,  888 
With   reference  to  class  of  their  busi- 
ness, 17,  886 
Knotuledge   of  one  partner,   see    infra. 

Notice. 
Laches 

Accounting,  17,  1384 
Whether   laches  in  pursuing  surviving 
partner  exonerates  estate  of  deceased 
partner,  i  7,  1178 
Larceny 

B3'  one  partner  from  another,  i  7 ,  943 
Lease,  12,  999 

In  general,  12,  999,  1000 
Partnership  Obtaining  Renewal,  17,  1059 
After  dissolution,  17,  1060 
A  trust  for  benefit  of  firm,  1 2 ,  1000 ; 

I  7,  1059 
Inures  to  the  benefit  of  firm,  i  2 ,  1000; 

17,  1059 
Surviving  partner,  17,  1060 
Where  lease  contains  no   provision 
as  to  renewal,  17,  1059 
Renewal    procured    secretly    by     one 

member,  12,  1000;  17,  1059 
Whether  covenant  is  joint  or  several, 

12,  999 
Whether  leasehold  partnership  prop- 
erty, 12,  999 
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PARTNERSHIP— Co«/'rf 
Legacies  and  Devises 

Direction   ihat  legatee  shall  continue 
business,  17,  1136 
Liability  of  deceased  partner's  estate,  16. 

908 
Liability  of  Incoming  Partner,  1 6 ,  909 
All  partners  necessary  to  agreement, 

16,  911 
Assent  of  all  parties,  16,  911 
Assent  of  creditor,  16,  911 
Assumption  of  debts,  16,  909 
Entry  on  books,  16,  911 
Fraud,  i  6,  gii 
In  general,  16,  909 
Mere   promise   by   incoming    partner, 

16,  911 
Presumption    against     assumption    of 

debts,  16,  909 
Proof  of  agreement,  16,910 
Statute  of  frauds,  16,  913 
Liability  of  partners,  see  infra.  Duties 
AND     Liabilities     of     Partners; 
Powers  and  Rights  of  Partners. 
Liability  of  Retiring  Partner,  1 6 ,  900 
Assumption  of  Debts  by  Firm,  1 6 ,  900 
Acts    or    conduct   of    creditor,    1 6, 

904 
Assent  question  for  jury,  16,  906 
Burden  of  proof,  1 6 ,  907 
Consideration   for  assent,    16,  902- 

904 
Creditor  assenting  to  new  arrange- 
ments, 16,  go2 
Demand  from  new  firm,  16,  904 
Estoppel,  16,  905 
Examples  of  assent,  16,  904,  905 
Express  agreement,  16,  904 
Failure  of  creditor  to  demand  pay- 
ment of  retired  partner,  16,  904 
Implied  agreement,  16,  904 
In  general,  16,900 
Interest,  16,905 

Limitation 'of  this  doctrine,  16,  902 
Other  partners  agreeing  to'  assume 

firm's  debts,  16,  900,  901 
Partial  payment  by   the   new  firm, 

16,  904 
Retiring  partner  taking  assets,   16, 

902 
Slight  circumstances  to  show  assent, 

16,  907 
Suit  by   creditor  who   has   not   as- 
sented, 16,  goi 
Verbal  agreement,  16,  904 
Where  creditors  have  assented,  16, 
goo 
Libel  and  Slander,  13,  453 

Agent  or  servant  of  firm,  13,  453 
Examples,  i3i  453 
Injury  to  individual  partner,  13,  453 
Joint  suit,  13,  453 
Liability  of  firm,  13,  453 
Libel  of  partner,  13,  448 
Libel  per  se,  I3.4S3 
Private  life  of  partner,  13,  453 
License  (patent  law),  13,  568 
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Lien,  17,  931,  119^,  1198 

Balance  after  piayment  of  firm  debts, 

13,  611 
Dormant  partner,  17,  931 
Effect  of  Partner's  Lien  on  Dissolution 
and  Winding  up,  17,  1199,  1200 
Allowance  of  interest,  17,  1203 
Bankrupt     member    of     firrn,     17, 

1204 
Conversion    of   separate    debt    into 

joint  one,  17,  1201 
Conveyance    in    fraud'    of   creditor, 

17,  1199 
Creditor's  right  to  be  paid  out  of  as- 
sets, 17,  I20O 
Death  or  bankruptcy  of  partner,  i  7, 

1200 
Existence  of  lien  during  partnership, 

17,  1199 
Joint   estate   to  joint  creditors,    1 7, 

1202 
Partner's  right,  17,  1199 
Preference    of    individual     creditor 

over  joint  one,  17,  1202 
Priority  of  government,  17,  1204 
Prioritj'  of  separate  creditors  in  sep- 
arate assets,  17,  1202 
Proof  by  One  Estate  Against  Other 
Attachment    and    garnishment   of 

individual  assets,  17,  1211 
Bankrupt  estate  of  partner's  firm, 

17,  1207 
Creditor  having  several  promises 
of  individual  partners,  i  7,  1210 
Creditor  in  ignorance  of  partner- 
ship relation,  17,  1208 
Effect  of  lien  upon  separate  prop- 
erty, I  7,  1212  ' 
Execution   for  joint    debt    levied 
upon  separate  property,  17,1211 
Fraudulent  claim,  17,  1208 
Fraudulent  conversion  of  property, 

17,  1207 
Lien   of  judgment   upon   separate 

real  estate,  i  7,  1211 
Marshalling  assets,  17,1212 
Partner  who  has   been   discharged 

in  bankruptcy,  17,  1208 
Separate  creditor  having  ■  security 

upon  joint  property,  17,  1210 
Solvent  partner's  claim  arising  out 

of  fraud,  i  7,  1209 
Subrogation,  17,  1212 
Two  firms  with  distinct  trades,  17, 
1208 
Pro  rata  distribution,  17,  1204 
Separate  estates  in  court  for  distri- 
bution, I  7,  1205 
Separate  estate  to  separate  creditors, 

I  7,  1202 
Statutes  making  debts  joint  and  sev- 
eral, I  7,  1204 
Surviving  partner   becoming  bank- 
rupt, 17,  1204 
To  what  lien  extends,  17,  1204 
When  accounts   have   to    be   taken, 
17,  1200 
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When  joint  creditors  are  entitled  to 
prove  against  separate  estate,  1 7 , 
1206 

Where  creditor  and  debtor  are  part- 
ners, I  7,  1201 

Where  creditor  has  a  lien,   i  7,   1199 

Where  there  is  no  joint  estate,  17, 
1205 

Where  there  is  no  separate  estate, 
17,  1205 

Where  there  is  nothing  from  which 
joint  creditor  can  realize,  17,  1206 

Winding  up  by  surviving  partner  in 
case  of  death,  17,  1204 
Firm  assets,  i  3 ,  610 
In  general,  i  3,  611 
Of  Judgment,  1 7,  967 

Against  partner,  i  7 ,  967 

Judgment  given  partner  in  whose 
name  title  stands,  17,  968 

Lien  of  judgment  given  one  partner, 
17,967 

Partnership  real  estate,  17,  967 

Upon  real  estate,  17,  959 
Partner's  lien  in  partnership  realty,  17, 

954 
Property  in  hands  of  debtor,    17,   1 198 
Separate  property,  17,  11 99 
To  what  lien  attaches,  i  7,  1198 

Limitation  of  actions^  see  infra^  Stat- 
ute OF  Limitation. 

Liquidated  damages,  17,  910 

Loans  and  advances,  see  infra.  Profits 
AS  Interest  on  and  Payment  of 
Loans  and  Advances. 

Loss,  see  infra.  Sharing  Losses  Only; 
Sharing  Profit  and  Loss;  Shar- 
ing Profits  With  No  Mention  as 
TO  Loss  ;  Winding  up  and  Dis- 
tribution. 

Majority's  Power,  i  7 ,  999 

Change  in   articles   of  co-partnership, 

I  7,  lOOI 
Change  in  business,  17,  looo 
Change  in  capital,  17,  1000 
Change   in   dealing  with  profits,  17, 

1000 
Change  in  membership,  17,  1000 
Change  in  views  of  majority,    17,   999 
Change  prevented  by    injunction,    1 7, 
lOOI 

Dealing  with  profits,  17,  1000 
Dividing  property,  17,  1000 
Final  settlement  of  accounts,  i  7,  1000 
Foreign  extension,  17,  1006 
Good  faith  of  majority,  i  7,  999 
Limiting  powers  of  partners,  17,  1000 
Majority  acting  in  bad  faith,  i  7,  1000 
Matters   foreign   to   the  business,   1 7 , 

999 
Matters  incidental  to  the  business,  17, 

999 
Original  intent  of  partnership,  17,  1000 

Partners  equally  divided,  17,  998 

Partner's  right  to  be  heard,  i  7,  1000 

Partners  unequally  divided,  i  7,  999 

Revoking  agency  of  partner,  i  7 ,  999 
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Malicious  prosecution,  14,  39 
Malpractice,  14,  82 
Manufacturing  corporations,  1 4 ,  276 
manufacturing  Partnerships 

Sharing  profits   as   compensation    for 

services,  17,  848 
Sharing  profits  with  no  mention  as  to 

loss,  I  7,  844 
Marriage 
Dissolution,  14,678;   17,  1 106 

Marriage  of  female  partner,  17,  1106 

Marriage  of  partner,  17,  1106 

Statutes  removing  incapacity  of  mar- 
ried women,  17,  1106 
Married  Women,  i  7 ,  923 

At  common  law,  14,678;   17,923 
Consent  of  husband,  i  7,  925 
Contracting  with  husband's  firm,  17, 

926 
Creditors,  i  7,  924 
Dissolution  of  partnership  by  marriage, 

14,  678;   17,  1 106, 
Equitable  separate  property,  14,  678 
Examples,  14,678,679 
Liability  for  debts,  17,  924 
Liability    where   in   partnership    with 

husband,  i 7,  925 
Partnership  with  husband,  i  7,  925 
Secret  partner,  14,  679 
Separate  property,  14,  678;   17,  924 
Share  of  profits  where  in   partnership 

with  husband,  17,  926 
Statutes,  14,678;   17,923 
Traders,  14,  675 
Void  or  voidable,  i  7,  923 
Where  wife  has  power  to  sell  and  carry 

on  business,  17,  923 
Whether  she  may  form,  i  7,  923 
Wife  of  partner  who  has  loaned  money 

to  firm,  17,  926 
Marshalling  Assets,  14,713,739;   17,1212 
Appropriation  of  Firm's  Assets  to  Sepa- 
rate Debts,  I  4,  715 

Abandonment  of  equity,  14,  715 

Conveyance  without  fraud,  14,  717 

Firm  must  be  solvent,  i  4,  716 
Effect  of  Sale  of  One  Partner's  Interest  to 

Another  Partner,  14,  718 

Examples,  14,  718-720 

Where  the  firm  is  insolvent,  14,  718 
Effect  of  Sale  of  Partner's  Interest  by  te- 

gal  Process,  14,720 

Purchaser's  rights,  14,  722 
Firm's  debts  paid  out  of  firm's  assets,. 

14,  713 
General  rule,  14,  713,  739 
Insolvent  partnership,  14,  713 
Practice,  14,  725 
Reason  of  the  rule,  14,  714 
Bight  of  Separate  Creditors,  i  4,  722 

Examples,  1 4 ,  722-725 

In    estate   of   deceased    partner,   14, 
724 

When  firm  is  insolvent,  14,  722 

Where  firm  is  solvent,  14,  722 
Separate  debts  out  of  separate  estate, 

14,  713 
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PARTNERSHIP—  Confd 
Master  and  Servant,  14, 760,  774;  17, 1007, 
1008 

Contract  for  a  specific  term,  14,  774 
Contract  is  a  personal  one,  i  4,  774  ■ 
Dissolution,  14,774 

Death  of  single  partner,  14,  774 

Effect  of,  14,  774 

Whether  it  releases  partnership,  14, 

774 
Employer  entering  into  a  partnership, 

M,774 

Surviving  partner,  14,  774 
mechanics'  Liens 

Parties  to  actions,  i  5,  169 

Survivorship,  15,  170 
Members  of  benevolent  associations,  26, 

63 
UercantUe  Agency 

Evidence  of  partnership,  17,  1322 
Mercantile  partnership,  1 5 ,  302 
Merger,  15,  344 

Sealed    instrument    executed    by    one 
,  partner,  17,  1005 

Merger  of  PartnersUp  Indebtedness,    1 5 , 

334;  17,  1088 

Bills  and  notes,  i  7,  1090 

In  general,  i  7,  1088 

Judgment  Obtained  Against  a  Less  Num- 
ber than  All  Partners,  17,  1088 
Deceased  partner,  17,  1089 
Dormant  partners,  17,  1089 
Joint  and  several  liability,  17,  1089 
Partner  outside    of    jurisdiction    of 

court,  17,  1089 
Partners  not  made  parties,  17,  1088 
Statutes,  17,  1089 
Mines  and  Mining  Claims,  15,  609;  17, 

869 

Abandonment   of  partneS-ship   works, 
15,611 

Accounting  after  dissolution,  15,  612 

By  what  rules  governed,  17,  869 

Contracts  of,  15,  612 

Construction  of  contracts,  15,  611 
Implied  power  of  partners,  i  5 ,  613 
Liability,  15,  613 
What  constitutes  partnership,  1 7 ,  869 

Death  of  partner,  1 5,  611 ;   17,  869 

Dissolution,  17,  1099 

Examples,  15,  609-612 

Lien  upon  profits,  15,  611 

Outfitting  contracts,  i  5,  611 

Partition,  1 5 ,  613 

Peculiarities,  15,  611 

Prospecting  contracts,  15,  611 

Purchaser  of  interest,  15,  61 1 

Recovery  by  law  of  partnership  prop- 
erty, 15,612 

Recovery  for  services,  i  5,  612 

Relation  of  trust  and  confidence,  15, 
612 

Rights  inter  se,  15,  612 

Right  to  abandon,  i  5,  611 

Street  business  partnerships,  15,  612 

Survival,  15,  6ii. 

Tenants  in  common,  i  5,  609,  611 
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Usage,  15,612;  17,869 

Void  partnership,  15,611 

What  constitutes,  15,  609;  17,  869 

Whether  dissolution  by  death,  1 5, 611 ; 
17,  869 

Winding  up,  15,612 
Misconduct  of  Partner  Working  Dissolution, 

17,  1106 

Diversion   of  partnership  business  in 
improper  channels,  17,  1107 

Errors  of  judgment,  i  7,  1107 

Examples,  17,  1107,  1108 

Exclusion  of  partner    from    business, 
17,  1107 

In  general,  17,  iio5 

Keeping  erroneous  accounts,  17,  1108 

Minor  misconduct,  17,  1106 

Misappropriation  of  partnership  prop- 
erty, 17,  1108 

Upon  whose  application  granted,   i  7 , 
1 108 

What  sufficient  misconduct,    17,  1106 
Money  loaned,  17,  926 
Mortgages,  1 7 ,  966 

Assignments,  1 5 ,  849 

Given  by  one  partner  to  another,  17, 
969 

Power  of  Partner  to  Mortgage,  1 7 ,  1013 
Acknowledgment    by    one   partner, 

17,  1014 
By    one    partner   in   his   own  name, 

17,  1014 
Incident  to  the  power  to  borrow,  17, 

1013 
In  general,  17,  1013 
Personal  property,  17,  1013 
Seal,  17,  1014 

Signature  and  firm  name,  17,  1014 
Where  firm  is  named  as  mortgagor, 
17,1014 
Mutual  Insurance,  1 6 ,  22 

Policy-holders,  26,  63 
Name,  17,  912 

"Co.,"  17,913 

Fictitious  firm  name,  17,  913 

Firm  with  two  or  more  places  of  busi- 
ness, 17,915 

Independent  firms  adopting  same  name, 

17,  915 
Name  of  One  of  Partners  Used  as  Firm 
Name,  17,  914 
Presumption  as  to  whom  contract  is 

made  with,  i  7,  914 
Showing  authority  of  the  firm,  17, 

915 
Where  no  separate  business  is  car- 
ried on,  17.  915 
Misnomer,  16,  130 
Parol  evidence,  17,  917 
Presumption,  i  7,  912 
Purpose,  I  7,  912 
Rebutting  presumption,  17,  913 
Several  Firms  Doing  Business  Under  Same 
Name,  1 7 ,  885 

Concerns  composed  of  same  individ- 
uals, I  7,  885 
Liability  in,gencral,  17,  885,  886 
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Members  in  one  who  are  not  in  an- 
other, I  7 , 88s 

Name  adopted  by  design,  17,  886 

Persons  deceived,  17,886 

Transactions  within  scope  of  busi- 
ness of  one  and  not  of  other,  17, 
88s 

Where  one  firm  has  gone  out  of  busi- 
ness, 17,  885 
Several  names,  17,  91s 
Statutory  Enactments,  17,913 

Construction,  17,913 

Fanciful  name,  17,  914 

In  Arizona,  17,  913 

In  California,  17,  913 

In  Dakota,  i  7,  913 

In  Georgia,  17,  913 

In  Indiana,  i  7,  913 

In  Louisiana,  i  7,  913 

In  Massachusetts,  17,  913 

In  New  York,  17,  913 

Purpose  of  the  statutes,  i  7,  914 

Scope,  17,  914 

Use  of  another  person's  name,   1 7, 

913 
ITse  of  Firm  Name  by  Partners,  17,  916 
Contracts  made  in   any  other  name, 

17,  916 
Deviation  from  true  name,  i  7,  916 
Individual  note  under  seal,  17,  717 
Individual  promise,  17,  917 
Transactions  in  name  of  one  partner, 

17,  916 
Use  of  another  name,  17,  917 
Where  individual  names  of  all  part- 
ners are  used,  17,  916 
Where     no    firm     name    has    been 

adopted,  17,  917 
Wrong  name  used  in  valid  transac- 
tions, 17,  917 
Use  of  former  partner's  name,  i  7,  913 
Use  of  Old  Firm  Name,  1 7,  1189 
After  dissolution,  17,  884 
After  sale  and  disposition  of  good 
.  will,  17,  iigo 
Firm  name  that  of  retiring  partner 

only,  17,  1191 
Holding  out  as  successor  to  old  firm, 

17,  1190 
Infringementof  trade  name,  17,  1192 
Name  of  deceased  partner,  17,  iigi 
Outside  purchaser  at  dissolution  sale, 

17,  1190 
Person's  own  name,  17,  1190 
Purchasing  partner,  17,  1190 
Sale    between     partners    where    no 
mention  is  made  of  good  will,  17, 
1191 
Where   name  is   derived  from   per- 
son's own  name,  17,  1190 
Where    no    disposition    is  made    of 
good  will,  17,  1189 
What  name  may  be  adopted,  1 7 ,  913 
Whether  indispensable,  17,  912 
JVew  members,  see  infra.  Consent  of 
Partners  to   Admission  of  Mem- 
bers. 
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Non-Trading  Partnerships,  1 7,  887 
BUls  and  Notes,  17,  993,  994,  1026 
Authority  of  partner,  17,  1027 
Bona  fide  holder,  17,  1034 
Burden  of  proof,  17,  1026 
Buyer  takes   them  at  his  peril,  17, 

1034 

Farming  partnership,  17,  1026 

Implied    authority  to    indorse,    17, 
1027 

Paper  essential  to  carry  out  partner- 
ship purposes,  17,  1026 

Power  of  partner  to  bind  partnership, 
17,  1026 

Validity   in   hands    of    an   innocent 
holder,  17,  1034 
Definition,  17,  887 
Dlstinguislied  from  Trading  Partnerships, 

17,  886,  993 

Power  of  Partner  to  Bind  Fartnersliip, 

I  7,  993 

Commercial   paper,   17,  993,  994, 

1026 
In  general,  17,  993,  994 
Presumption,  17,993 
Scope  of  authority  jn  non-trading 

firms,  17,  994 
Scope  of  authority  in  trading  firms, 

17,993 
Usage  of  merchants,  i  7 ,  994 
Examples,  17,  887 
Power  bf  partner  to  purchase  goods, 

17,  1008 
Power  to  borrow  money,  i  7,  1018 
So  constituted  jas  to  be  really  trading 
partnerships,  i  7,  888 
Notice 
Of  Dissolution,  17,  II 17,  1 1 19 
Bankruptcy,  17,  11 19 
Burden  of  proof,  17,  1118 
By  Changes  in  Firm,  17,  1127 

Change    not    indicating    a    with- 
drawal, 17,  1128 
Examples,  17,  1127-1129 
In  general,  17,  1127 
Note    signed    in    liquidation,    17, 

1 129 
Removal  to  a  new  place,  17,  1128 
Death  of  partner,  17,  1 1 19 
Dissolution  of  Partnership  at  WUl,  1 7 , 
1097 

Explicit  notice,  17,  1097 
From  when  dissolution  dates,   17, 

1097 
Sufficiency  of  notice,  17,  1097 
Whether  notice  can  be  withdrawn, 
17,  1097 
Holding   out   after  dissolution,    17, 

1 129 
How  Given,  17,  11 22 
Former  Dealers  or  Customers,  i  7 , 
1122 

Actual  knowledge,  17,  1122 
Examples,  17,  1122-1126 
Express  notice,  17,  1122 
In  general,  i  7,  1122 
Mailing  of  letters,  17,  1124 
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PARTNERSHIP— Co»j!-rf 
Notice — Confd 
Of  Dissolution — Cont'd 
How  Given — Cont'd 
Former    Dealers    or    Customers  — 
Cont'd 

Notice  to  agent,  17,  1123 
Notice  to  one  member  of  a  cred- 
itor firm,  17,  1123 
Publication  in  paper,  17,  11 24 
Who    Is   a   Former    Dealer,    1 7, 
1124 

Agents  of  firm,  17,  1125 
Consignee,  17,  1125 
Factor,  17, 1125 
In  general,  17,  1124 
One   who   deals   in    paper   of 

firm,  17,  1 125 
One  wlio  sells  to  firm  for  cash 

only,  I  7,  1 125 
Party     who     has     discounted 
commercial  paper,  17,  1124 
Party  who    has    indorsed  ac- 
commodation     paper,      17, 
1125 
Party  who  has  loaned  money, 

17,  1124 
Party  who  has  sold  goods  on 

credit,  17,  11 25 
Single  transaction,  17,  1125 
Slight  dealing,  17,  1126 
Non-Dealers,  17,  1126 
In  general,  17,  1126 
Necessity      of     publication     in 

newspaper,  17,  11 26 
Particular  form   of    notice,    17, 

1 1 26,  1 127 
Publication    in   newspaper,    1 7, 

1 1 26 
Questions  of   law  and  fact,  17, 

1127 
Sufficiency  of   notice,  17,1126, 
1127 
How  pleaded,  17,  11 18 
Rights  of  creditors,  17,  11 17 
Rights  of  customers,  17,  1117 
Rights  of  third  persons,  17,  11 17 
War,  17,  1 1 19 

When  Necessary,  17,  11 17,  11 18 
Acts  not  within  scope  of  business, 

17,  1122 
Actual  knowledge  of    dissolution, 

17,  1121 
As  to  third  persons,  17,  11 17 
Bankruptcy,  17,  11 19  \ 

Burden  of   proving  knowledge  of 

dissolution,  17,  1121 
Credit  given  to  contracting  part- 
ner, 17,  1 122 
Death  of  partner,  17,  11 19 
Dissolution  by  operation  of  law, 

17,  1118 
Dormant  Partner,  17,  1 1 19 

Burden   of    proof    to    establish 

knowledge  of  connection,  1 7 , 

1 129 

Necessity  of  notice,  17,  11 19 
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Partners  not  actually   dormant, 

17,  1120  ■ 
Persons   who  know  of  his  con- 
nection with  firm,  17,  1120 
How  knowledge  of  dissolution  may 

be  established,  17,  1121 
Partner  not  known  to  creditor,  i  7, 

1 120 
Public  notoriety,  17,  1122 
Termination  of  period  for  which 
firm  was   formed,  17,  1120,  1121 
War,  17,  1 1 19 

Where  creditor  might  have  known 
of  dissolution  by  reasonable  dil- 
igence, 17,  1121 
Where  party  did  not  know  of  the 
existence  of  firm,  17,  1117 
Where  creditor  did  not  know  of  ex- 
istence of  firm,  I  7,  1118 
Notice  to  One  Partner  Is  Notice  to  All,  16, 
806;   17,  1080, 
Absent  partner,  17,  1083 
Before  formation  of  firm,  17,  1083 
Bills  and  Notes,  17,  1081 

Notice  of  dishonor,  17,  10S2 
Notice  of  non-payment,  17,  1081 
Particular  manner  of  making  notice, 

17,  1081 
Presentation,  17,  1081 
Waiver  of  demand  .or  notice  by  one, 

17,  1081 
When  no  notice  of  dishonor  is  neces- 
sary, 17,  1082 
Demand  upon  one  partner,  17,  1081 
Incoming  partner,  17,  1083 
In  general,  1 7 ,  1080 
Knowledge  acquired   while    acting   in 

a  different  capacity,  17,  1082 
Knowledge  of  matters  relating  to  part- 
nership business,  17,  1080 
Lien,  17,  1082 

Transactions  not  within  scope  of  busi- 
ness, I  7,  1082 
Novation,  16,  900 
Deceased  Partner,  1 6 ,  908 

Creditor's    continued    dealing    with 

continuing  partner,  16,908 
In  general,  i  6,  908 
Liability  of  widow,  1 6 ,  909 
Note  of  surviving  partner,  16,  908 
Proving  agreement   to   accept    new 
firm  as  sole  debtor,  1 6 ,  go8 
Doctrine  in  general,  16,  900 
LlahUlty  of  Incoming  Partner 

All  partners  necessary  to  agreement, 

16,  911 
Assent  of  all  parties,  16,  911 
Asiient  of  creditor,  16,  911 
Assumption  of  debts,  16,  909 
Entry  on  books,  16,  911 
Fraud,  i6,  911 
Mere  promise  by   incoming   partner, 

16,911  ^ 

Presumption  against   assumption   ot 

debts,  16,  909 
Proof  of  agreement,  r6,  910 
Statute  of  frauds,  16,  912 
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Liability  of  Retiring  Partner,  1 6 ,  900, 909 

Acts  or  conduct  of  creditor,  16,  904 

Assent  question  for  jury,  16,  906 

Burden  of  proof,  16,  907 

Consideration  for  assent,  16,902-904 

Creditor  assenting  to  new  arrange- 
ment, I  6,  go2 

Demand  from  new  firm,  16,  904 

Estoppel,  16,  905 

Examples  of  assent,  1 6 ,  904,  905 

Express  agreement,  1 6 ,  904 

Failure  of  creditor  to   demand   pay- 
ment of  retiring  partner,  16,  904 

Implied  agreement,  16,  904 

In  general,  i  6 ,  900,  909 

Interest,  16,  905 

Limitation  of  this  doctrine,   16,  902 

Other  partners  agreeing  to   assume 
firm's  debts,  i  6,  900,  901 

Partial  payment  by    new   firm,    1 6 , 
904 

Retiring  partner  taking   assets,    1 6 , 
902 

Slight  circumstances  to  show  assent, 
16,  907 

Suit  by  creditor  who  has  not  assented, 
16,  901 

Verbal  agreement,  i6,  904 

Where  creditors  have  assented,    16, 
900 
New  partner  agreeing  to   assume   the 

debts  with  others,  1 6 ,  900 
New  partner  taken  in  the  firm,  16,  900 
Note  of  Continuing  Partner,  16,912 

Acceptance  as  payment,  16,913 

Acceptance  of  creditor,  i  6,  913 

Acceptance  of  note  of  each    partner, 
16,  915 

Assent  of  new  partner,  16,  915 

Burden  of  proof ,  16,  916 

Consideration,  16,  913 

Examples,  i  6,  912 

Goods  purchased  but   not   paid   for, 
16,  916 

Implied  assent,  16,  913 

Individual  note  of  one  partner,    16, 
912 

Intent  question  for  jury,  1 6 ,  914 

Liability  of  prior  firm,  16,  912 

New  partner  recognizing  note,    16, 
916 

Note  considered  higher  security,  16, 

Note  for  debts  of  prior  firm,  i  6,  915 
Taking  note  of  one  partner,  16,  914 
When  note  considered  as  collateral, 

16,914 
Whether    retiring    partner    is    dis- 
charged, 16,  912 
Partner  retiring  from  firm,  16,  900 
When  question  arises,  16,  900 
Obtaining  Benefits  Which  Should  Eoiultably 
Belong  to  Firm,  17,  1058 
Commission    secretly    obtained,     17, 

1060 
Inducing  firm  to  make  particular  sales 
or  purchases,  i  7,  1060 
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Obtaining  Renewal  of  Lease,  17,  1059 
After  dissolution,  17,  1060 
A  trust  for  benefit  of  firm,    17,    1059 
Inures  to  the  benefit  of  firm,  i  7, 1059 
In  general,  17,  2958 
Where  lease  contains  no  provision  as 
to  renewal,  17,  1059 
Purchase  of  outstanding  title,  17,  1058 
Purchase  of  property  with  partnership 

funds,  17,  1060 
Reward  secretly  obtained,  17,  1060 
Surviving  partner,  17,  1060 
Origin,  17,  830 

Ostensible  partnerships,  17,  928 
Overseers,  contracts,  powers,  1 8 ,  773, 774 
Owelty  in  partition,  i  3,  603 
Parent  and  Child 

When  parent  is  liable  as  partner,  17, 

872 
Whether  parent  who  Invests  money  for 
son's  benefit  becomes  a  partner,  17, 
871,  872 
Parol  Evidence,  17,  1312,  1313 
Conditions  precedent,  17,  876 
Proof  of  partnership  of  third  person, 
17,  1316 
Particular  partnerships,  17,  889 
Parties  to  Action,  i  7 ,  498 

See  infra,  Actions  in  Firm's  Name. 

Joinder  of  Parties. 
New  firm,  17,  533 
Parties  Defendant,  17,  1243 
Amendment,  17,  1246 
Bankruptcy  of  partner,  17,  1246 
Death  of  partner  pendente  lite,  17, 

1245 
Dormant  Partner,  i  7 ,  1244 

Whether   he   may  be  joined,    17, 
1244 

Whether  his   non-joinder   can  be 
objected  to,  17,  1244 

Who   may  be  treated  as  dormant 
partner,   i  7,  1244 
Effect  of  non-joinder,  17,  1243 
How   non-joinder    taken   advantage 

of,  17,  1246 
Necessity  of  joinder,  17,  1243 
Necessity  of  revivor,  17,  1245 
Nominal  partner,  i  7,  1245 
Plea  in  abatement,  17,  1246 
Priority  of  debt,  17,  1245 
Statute  provisions,  17,  1243 
Parties  Plaintiff,  17,  1236 

Action    between    partners    for   bal- 
ances, I  7,  1270 
Actions  for  tort,  i  7,  1242 
Amendment,  i  7,  1243 
Bill  or  note  made  payable  to  single 

partner,  i  7,  1239 
Contract  entered  into  bv  agent,  17, 

1238 
Covenant  to  firm,  17,  1240 
Damages  for  private  injury,  17,  1242 
Damage  to  firm's  business,  17,  1243 
Death  pendente  lite,  17,  1243 
Dissolution  through  bankruptcy  or 

insolvency,  17,  1241 
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PARTNERSHIP—  ConVd 
Parties  to  Action — Confd 
Parties  Plaintiff — Cont'd 
Dormant  partner,  17,  1237 
Matters  outside  of  scope  of  partner- 
ship, 17,  1239 
New  promise  by  debtor,  17,  1241 
Nominal  partner,  17,  1237 
Partner  excluded  from  participation 

in  partnership  business,  17, 1264 
Partnership    in  fact  the   contracting 

party,  17,  1239 
Partners  too  numerous  to  be  brought 

into  court,  17,  1241 
Partner  taking  assignment  from  co- 
partner, 17,  1240 
Real  party  in  interest,  17,  1241 
Sealed  instrument,  i  7,  1240 
Separate  action  for  damages  grow- 
ing out  of  tort,  17,  1242 
Solvent  partner  and  assignee  of  in- 
solvent, 17,  1 241 
Substitution   of  a   new  creditor,  17, 

1 241 
Tort  against  one  partner,  i  7,  1242 
Trustee,  17,  1242 

Where  debtor  did   not  know  he  was 

dealing  with  partnership,  17,  1238 

Where   partner   can   sue  alone,    1 7, 

1239 
Whether  all  partners  must  join,  17, 

1236 
Whether    in    an    action   to   recover 
property  wrongfully  disposed  of  by 
a   partner   the   wrongdoer   should 
be  joined,  17,  1247 
Partnership  having  common  members 

suing  each  other,  i  7,  498 
Partner  suing  firm,  i  7,  498 
Receiver,  17,  1298 
Suing  in  partnership  name,  i  7,  488 
SnrvlTing  Partners  and  Personal  Bepre- 
sentatives,  17,  1172 
Action  in  favor  of  partnership,  17, 

1172 
Actions  upon  contract,  17,  1172 
Amendment,  17,  1174 
Co-defendant,  17,  1176 
In  an  action  against  the  representa- 
tives, 17,  1 178 
Remedy  of  firm  creditors,  i  7,  1176 
Partition 
Co-Tenants  Also  Co-Partners,  17,  689 
After   dissolution   of   the   fii-m,    17, 

689 
While  the  firm  continues,  17,  689 
Partnership  at  will,  see  infra,  At  Will; 

Dissolution. 
Partnership  Property,  1 7 ,  934 

Seej'wyVa,  Conversion;  Conversion 
OF  Joint   Into   Separate   Prop- 
erty; Real  Estate. 
Power  of  proprietor  to  sell  or  i7icum- 
ber,see  infra,  Powers  and  Rights 
OF  Partners. 
Capital,  I  7,  934 
Contribution  not  in  money,  17,  934 
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Effect  of  Change  in  FartnersMp,  17,  940 
■     Buying  interest  in  existing  business, 

17,94° 

Conditional  transfer,  17,  94 1 

In  general,  1 7,  940 

New  partner  taken   in  uncondition- 
ally, 17,  940 

Sale  of  interest  by  retiring  partner, 

1 7,  940,  941 
Increasing    or    diminishing    partner's 

share,  17,  935 
In  general,  17,  934 
Intention  of  the  partners,  17  ,  935 
Interests  of  partners,  17,  934 
Kecovery   of  Property  Wrongfully   Dis- 
posed of  by  One  Partner,  17,  1247 
Action  at  law,  17,  1248 
Action    by   defrauded   partner,    1 7 , 

1248 
Assignee  for  benefit  of  creditors,  17, 

1248 
Bill  in  equity,  1 7 ,  1248 
Death  of  guilty  one,  1 7 ,  1248 
Not    ignorant    of  misappropriation, 

17,  1249 
Payment  in  money  of  the  firm,  17, 

1249  • 

Suit  against  partner,  i  7,  1248 
Transfer    in    payment    of    partner's 

debt,  17,  1249 
Where  the  recipient  knew  that  funds 

were     partnership    property,     17, 

1249 
Whether  wrongdoer  should  be  joined 

in  action  for  recovery,  17,1 247 
Bight  to  Possession,  i  7 ,  941 

Action  by  one  partner  against  an- 
other, 17,  942 
Agreement  as  to  exclusive  possession, 

17,943 

Damages  for  detention,  i  7,  942 

Destruction  of  partner's  interest,  17, 
942 

Embezzlement,  i  7,  943 

Exclusive  right,  i  7 ,  942 

For  purpose  of  winding  up,  i  7,  943 

In  general,  i  7,  941 

Larceny,  17,  943 

Notice  of  dissolution,  17,  944 

Sale  of  interest,  i  7 ,  942 

Subject  of  crime,  i  7,  943 

Violation  of  agreement,  i  7,  944 
Separate  interests  of  partners,  i  7,  934 
What  Is  Partnership  Property,  i  7,  935 

Claims,  i  7,  940 

Claims  for  damages,  i  7,  940 

How  ascertained,  17,  935 

In  general,  17,  935-940 

Intention  of  partners,  17,  935 

Inventions  in  machinery,  17,  937 

Judgment  for  damages,  i  7,  940 

One  partner  furnishing  all  the  capi- 
tal, 17,  939 

Partnership  in  profits  only,  i  7,  938 

Personal  claims,  17,  940 

Property  held  in  common,  i  7,  938 

Property  held  severally,  i  7,  938 
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Property  mingled,  17,  939 

Property  purchased  with  partnership 
profits,  17,  937 

Purchased  and  paid  for  by  partner- 
ship funds,  I  7,  936 

Purchased  for  benefit  of  one  partner 

only.  17,  937 
Purchase-money   advanced    by    one 

partner,  17,  939 
Used  for  partnership   purposes,    17, 

936 
Use  of  property  contributed,  i  7,  939 
Partnership  Purposes,  i  7 ,  890 

See  infra.  Illegal   Partnerships; 
Kon-Trading  Partnerships; 
Trading  Partnerships. 
Buying  and  selling  land,  i  7,  890 
Examples,  17,  890 
Farming,  i  7,  8^0 
In  general,  17,  890 
Manufacturing  and  mining,  17,890 
Partnership  a  single   venture,    i  7,  891 
Personal  office  of  trust,  i  7,  890 
Partnership  Keal  Estate,  see  infra.  Real 
Estate. 
The  Legal  Title 
Seal,  17,  1003 
Patents,  17,  861 
Payment 
Application  of,  17,  1086 

After  dissolution,  16,   1086 
Change  of  membership,  17,  1087 
Creditor   not    knowing    from    what 
source  money  was   obtained,    17, 
1086,  1087 
Duty  to  exercise  good  faith,  i  7, 1086 
Firm  and  partner  creditors  to  same 

person,  i  7,  1086 
General  rule,  17,  1086 
Old  and  New  Finns,  1 7 ,  1087 

Account  not  continuous,   17,   1088 
In  general,  i  7,  1087 
New  account  with  new    firm,    17, 
1088 
Partner  and  firm  both  indebted,    i  7, 

1086 
Payment   made   by    debtor   partner, 

17,  1086 
Payments    made    with    partnership 

funds,  I  7 ,   1086 
Persons  in  different   capacities,    17, 

1086 
Presumption    as   to   payment   by   a 
debtor  whose  firm  is  also  a  debtor, 
17,  1087 
Retiring  partner,  17,  1087 
Payment  of  Debts 

As  to  the  right   of  u  partner   to  fay 
debts,     see     infra.    Powers    and 
Rights  of  Partners. 
Penalty  for  Breach  of  Provisions,  17,  910 
As  liquidated  damages,  i  7,  910 
Enforcement,  17,  910 
Important  provisions,  17,  910 
What  covered  by,  17,  910 
Personal  representative,  see  infra,  Ex- 
ecutors AND  Administrators. 
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Persons  composing  the  firm,  i  7,  920 
Persons  in  a  representative  capacity,  see 
infra.    Executors     and    Adminis- 
trators. 
Pleading,  17,  1303 
See  infra,  Set-Off. 
Action  for  accounting,  &e6  infra.  Ac- 
counting. 
Action  on  note  indorsed  in  blank,  17, 

1303 
Actions 

At  latu  bettveen  partners,  see  infra. 
Actions. 
Allegation  of  partnership,  17,  1303 
Amendment,  17,  1307 
Effect  of  denying  execution  of  instru- 
ment, I  7,  1306 
Effect  of  general  denial,  17,  1305,  1306 
In  actions  against  partner,  17,  1304 
In  actions  by  partner,  i  7,  1303 
Necessity  of  pleading  non- joinder,  i  7, 

1065 
Necessity  of  special  denial  of  partner- 
ship, 17,  1305 
Note    indorsed     by    partnership,     17, 

1306 
Notice  of  dissolution,  17,  11 18 
Verification,  17,  1306  1307 
When    contract    was    made   in    firm's 

name,  i  7,  1304 
Whether  defense  of  one  partner  good 
for  all,  17,  1306 
Pledge 

Surviving  partner's  rights,  17,  1168 
Possession,    see    infra.     Partnership 

Property. 
Power   of  corporation  to  form,    4,   248; 

17,  926;  26,  231 
Powers  and  Bights  of  Partners,  i  7 ,  987 
See   infra.    Conversion    of    Joint 
Into   Separate   Property;    Du- 
ties  AND   Liabilities   of   Part- 
ners. 
After   dissolution,  see   infra,  Disso- 
lution. 
Arising  from  agency,  i  7,  988 
As  against  representatives  of  deceased, 

17,  1 161 
As  agent  for  the  firm ,  17,  987 
As  to  negotiable  paper,  see  infra.  Bills 

and  Notes. 
As  to  surviving  partners,  see  infra. 

Surviving  Partners. 
By  what  law  determined,  i  7,  989 
Collection  of  Debts  Due  Firm,  17,  1037 
Authority  to  proceed  by  process  of 

law,  17,  1037 
Compromise  debts,  17,  1038 
Giving  receipt,  17,  1037 
In  general,  17,  1037 
Proving  claim    in  bankruptcy,    17, 

1037 
Receiving  payment  in  property,  17, 

1037,  1038 
Release,  17,  1039 

After  partner  has  sold  his  interest, 
17,  1040 
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PARTNERSHIP— Co»r^ 

Powers  and  Rights  of  Partners — Confd 
Collection  of  Debts  Due  Firm — Confd 
Release —  Cont'd 

Contract  indebtedness,  17,  1039 
Demand,  17,  1039 
Discontinuance   of    action   to  the 
disadvantage  of  other  partners, 

17,  1039 
Fraud  or  collusion,  17,  1039 
In  consideration   of  discharge  of 

his  individual  debt,  17,  1040 
In  general,  17,  1039  ' 

Where  action  is  commenced,  17, 

1039 
Taking  bills  in  payment,  17,  1038 
Discharge  of  servant,  17,  1008 
Distinction  Between  Trading  and  Non- 
Trading  Firms,  1 7 ,  993 
Commercial  paper,  17,  993,  994 
In  general,  17,  993.994 
Presumption,  17,  995 
Scope  of  .authority   in    non-trading 

firms,  I  7,994 
Scope  of  authority  in  trading  firms 

17,  993 
Usages  of  merchants,  i  7,  994 
Effect  of  Dissolution,  17,  1129 

Addition  of  new  partner,  17,  1132 
Agent  appointed  by  principal  debtor, 

1-7,  1133 
Agent  taking  in  a  partner,  17,  1133 
Application  of  payments,  17,  1134 
Death  of,  or  withdrawal  of  partner, 

17,  1132 
Liability  of  surety,  17,  1131,  1132 
Negotiable  paper,  17,  1133 
Surety  for  conduct  of  firm,  17,  1133 
Where  changes  were  contemplated 

at  the  time  contract  of  suretyship 

was  made,  i  7,  1132 
Whether  discharged   from  liability, 

17,  1131 
In  general,  17,  987 
Limitation  upon  authority,  i  7,  988 
Non-trading  partnerships,  17,887 
Of  a  Majority,  17,  999 

Change  in  articles  of  co-partnership, 

17,  lOOI 
Change  in  business,  i  7,  1000 
Change  in  capital,  17,  1000 
Change  in  dealing  with  profits,  17, 

1000 
Change  in  membership,  17,  1000 
Change  in  views  of  majority,  i  7, 999 
Change  prevented  by  injunction,  1 7 

lOOI 

Dealing  with  profits,  i  7 ,  1000 
Dividing  property,  17,  1000 
Final  settlement  of  accounts,  i  7 ,  1000 
Foreign  extension,  17,  1000 
Good  faith  of  majority,  i  7,  999 
Limiting   powers    of    partners,    17, 

1000 
Majority   acting   in   bad    faith,    17, 

1000 
Matters  foreign  to  business,  17,  999 
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Matters  incidental  to  business,    17, 

^999 

Original  intent  of  partnership,  17, 

1000 
Partners  equally  divided,  i  7,  998 
Partner's  right  to  be  he^rd,  i  7,  1000 
Partners  unequally  divided,  17,999 
Revoking  agency  of  partner,  i  7,  999 
Payment  of  Debts  Due  from  Firm,  1 7, 
1040 

Implied  power,  17, 1040 
In   absence  of  statutory  enactment, 

17,  1040 
In  general,  i  7,  1041 
Release  of  One  Partner,  1 7,  1040 
Agreement  to  release  as  to  one ; 
reserving  claim   as   against  the 
rest,  I  7,  1041 
By  what  law   effect   determined, 

I  7,  1042 
Coveaiant  not  to  sue,  17,  1041 
Partners  severally  and  jointly  lia- 
ble, 17,  1042 
Unexecuted    promise    to    release, 

1 7 ,  1040,  1041 
Whether  it   releases  the  partner- 
ship, 17,  1040 
Power  of  Partner  to  Bind  a  Firm,  9,  36 
Deed  by  one  partner   in  firm  name, 

9,  36 
Whether  partner  has  implied  power 
to  bind  firm  by   an  instrument  un- 
der seal,  9,  36 
Presumption   That  Partner   Has  Usual 
Powers,  I  7 ,  995 
Change   in    articles    of   co-partner- 
ship, 17,  lOOI 
Change  in  business,  i  7,  1000 
Change  in  capital,  i  7,  1000 
Change  in  dealing  with  profits,  17, 

1000 
Change  in  membership,  17,  1000 
Change   in   views    of    majority,    17, 

999 
Change  prevented  by  injunction,  17, 

lOOI 

Dealing  with  profits,  i  7 ,  1000 

Dividing  property,  17,  1000 

Final    settlement  of    accounts,    17, 

1000 
Foreign  extension,  17,  1000 
CJood  faith  of  majority,  i  7,  999 
Limiting    powers   of    partners,    17, 

1000 
Majority    acting    in  bad   faith,   17, 

1000 
Matters  foreign  to  the  business,  17, 

999 
Matters  incidental  to   the   business, 

17,  999 
Original   intent  of  the  partnership, 

17,  1000 
Partners  equally  divided,  17,  99B 
Partner's  right  to  be  heard,  I  7,  looo 
Partners  unequallj'  divided,  17,  999 
Revoking   agency   of    partner,    17, 

999 
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Ratification,  17,  1050 

Acceptance  of  benefits,  17,  1051 
Acknowledgment  of  co-partner's  au- 
thority, 17,  1053, 
Acknowledgment    of   indebtedness, 

i7>  1053 
Burden  of  proof,  17,  1051 
Conditional  ratification,  17,  1054 
Conformity  with  power  delegated, 

17,  1052 
Contract  required  to  be  in  writing 

I  7,  1053 
Eflfect  of  subsequent,  17,  1052 
Failure  to  dissent,  17,  1051 
Failure   to  repudiate  at  earliest  op- 
portunity, 17,   1052 
Failure  to  repudiate  within  a  reason- 
able time,  17,  105 1 
Full  knowledge  of  ratifying  partner, 

17,  1050 
Modified  ratification,  17,  1054 
Must  be  clearly  shown,  i  7,  1050 
Necessity  of  new  consideration,  17, 

IOS4 
Partner   silent   when    he    ought   to 

speak,  I  7,  1051 
Prior  usage   between  members,   17, 

1052 
Question  of  law  or  fact,  i  7,  1051 
Silence,  i  7,  1051 
Statute  of  frauds,  17,  1053 
What  acts  may  be  ratified,  17,  1054 
Sestrlctions,  i  7,  995 

Enjoying    benefits   of   a    prohibited 

transaction,  i  7,  998 
Facts  putting  third  persons   upon  in- 
quiry, 17,  997 
How  knowledge^  of  restrictions  may 

be  established,  17,  996 
Knowledge,  17,  998 
Limiting  power  as  to   future  pon- 

tracts,  I  7,  997 
Number  of  partners  equal,  i  7,  998 
Payment  of  debt  to  partner  under, 

17,  998 
Presumption  as  to  powers  in  general, 

I  7,  995 
Private,  1 7 ,  995 

Ratification  by  partnership,  17,  998 
Reception   of  goods   purchased,  17, 

998 
Restriction  upon  right  to  disf)Ose  of 

property,  17,  997 
Right  to  incur  liability,  17,  997 
.Sealed  agreement,  17,  looi 
Third  party's  knowledge,  i  7,  995 
Scope  of  the  Business,  1 7,  988,  989 
Collections,  17,  990 
Examples,  17,  990 
Former  practice  of  the  same   firm, 

17,  992 
General  course  of  dealing,  17,  992 
General  definition,  17,  989 
Influence  of  necessity  on  scope,  17, 

992 
Mercantile  business,  17,990 
Nature  of  business,!  7,  989 
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Particular  class  of  work,  17,  990 

Presumption,  17,  991 

Purchase   of  goods  that  cannot   be 

used  in  that  business,  i  7,  990 
Questions  of .  law   or   fact,    17,   989, 

1051 
Radically  different  transactions,  17, 

990 
Secret    and    unknown     restrictions, 

17,  992 
Serious  emergency,  17,  992 
Usage  between  members  of  the  firm, 

17,  1052 
Usage  of  Similar  Firms,  1 7 ,  991 

Immediate  locality  of  the  firm,  17, 
991 

In  general,  1 7 ,  991 

Publicity  and  notoriety,  i  7,  991 
What  is  necessary  to  carry  on  busi-: 

ness  in  an  ordinary  way,  i  7,  992 
When  necessity  creates  power,  1 7 , 

992.  993 
Servants,  17,  1007,  1008 
To  assign  for  the  benefit  of  creditors^ 
see  infra.  Assignment  for  Bene- 
fit OP  Creditors. 
To  bind  individual  members,  i  7 ,  988 
To  Borrow  Money,  1 7 ,  1015 

Borrowed  on  individual  credit,    17, 

1016 
Enterprises     outside  of   partnership 

business,  17,  1015,  1016 
Incident  to  the  relationship,  i  7,  1015 
Manner  of  exercise,  17,  1017 
Misappropriation  by  borrowing  part- 
ner, I  7,  1016 
Non-Trading  Partnership,  17,  1018 
In  general,  i  7,  1018 
Power  specially   conferred   upon, 
17,  1018 
Partner     applying     money    in     his 
hands  to  firm's  business,  17,  1016 
Presumption  that  money  is  borrowed 

for  firm,  17,  1016 
Trading  partnership,  17,  1015 
Use   of   accommodation    signatures, 

I  7,  1017 
Use  of  firm's  indorsement,    17,  1017 
Use  of  firm's  notes,  i  7,  1017 
To  Collect  and  Pay  Debts,  i  7,  1037 
Collection    of    debts   due    firm,    17, 

1037 
Payment  of  debts  due  from  the  firm, 
17,  1040 
To  confess  judgment  for  former  in- 
debtedness,   see  infra.    Confession 
OF  Judgment. 
To  Convey  Real  Property,  1 7 ,  960,  961 
Enforcement,  17,960 
Specific  performance,  17,  960 
Surviving  Partners,  17,  961 
Rents  and  profits,  i  7,  962 
Right  to  incumber,  i  7,  962 
Right  to  sell  entire  interest,   17, 

961 
Right  to  treat  property  as  person- 
alty, :  7,  961 
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PARTNERSHIP— Co«rrf 
Powers  and  Eights  of  Partners — Cont'd 
To  Convey  Eeal  Property — Cont'd 

Where  firm  is  not  engaged  in  deal- 
ing in  real  estate,  i  7,  960 

Where  real  estate  is  stock  in  trade, 
17,960 
To  draw  checks  on  firm's  deposit,  17, 

1033 
To  Employ    Servants   and  Agents,    17, 

1007 

Implied  power,  17,  1007 

Necessary  services,  17,  1007 

Services  not  within  power  of  a  part- 
ner to  perform,  17,  1007 
To  Execute  Sealed  Instruments,  17,  looi 

Absent  partner,  i  7,  1003 

As  an  admission  of  indebtedness,  17, 
1007 

Contribution  from  fellow  partners, 
I  7,  1008 

Conveyance  of  partnership  real  estate, 
17,  1003 

Distinction  between  sealed  and  un- 
sealed instruments,  17,  1004 

Effect  of  Unauthorized  Execution,  17, 
IOCS 
Binding    upon  executing   partner, 

17,  1005 
Merger  of  original  indebtedness, 

17,  1005 
Where  executed  by  a  surety  also, 
I  7 ,  1006 

Executed  by  partner  in  his  own  name, 
17,  1005 

Execution  of  one  partner  in  presence 
of  his  co-partners,  17,  ioo3 

In  general,  17,  1005,  1006,  1014 

Mortgage,  17,  1014 

Ratification,  17,  1002 

Release,  i  7,  looi 

Secret  partnership,  i  7,  1005 

Single  seal,  i  7,  1004 

Submission  to  arbitration,  i  7 ,  1048 

Suits,  17,  1005 

The  Remedy,  1 7 ,  1006 

Against  party  signing,  i  7,  1007 
In  equity,  17,  1006 

Warrant  to   confess  judgment,  17, 
1043 

Where    seal    is    not    required,    17, 
1004 
To  perform  particular  acts,  17,  1001 
To  Purchase  Property,  17,  1008 

Breach  of  warranty,  17,  1009 

Delivered  to  one  partner,  i  7,  1009 

Extension  of  time  for  fulfilment  of 
contract,  17,  1009 

In  general,  17,  1008 
-    Misappropriation    by    partner,     17, 

lOIO 

Non-trading  partnership,  17,  1008 
Outside  scope  of  business,   17,   1008 
Presumption,  17,  1009 
Purchased  upon  individual  credit  of 

buying  partner,  17,  1008,  loio 
Returned  by  one  partner,  17,  1009 
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Seller  not  aware   that  goods   were 

purchased    for     partnership,     17, 

1008 
Trading  partnership,  i  7,  1008 
Upon  the  creditof  the  buyer,  i  7, 1008 
To  Sell  or  Incumber  Property,   1 7,  loio 
Indorsement  and    transfer  of  C07n- 

mercial  fafer,   see    infra.   Bills 

AND  Notes. 
Assignment  of  choses  in  action ,    17, 

lOIO 

Assignment  of  notes  and  claims,  i  7, 

1013 
Collusion,  17,  IOI2 
Creditor  of  one  partner  trading  out 

debt,  I  7,  1014 
Fraud,  17,  1012 

Incumbrance    to  secure   future   ad- 
vances, I  7,  1013 
Individual  debtor,  17,  1014,  1015 
Joint  benefit,  i  7,  1012 
Payment  of  individual  debts,  i  7, 1014 
Power  to  Mortgage,  i  7,  1013 

Acknowledgment  by  one   partner, 
17,  1014 
'  By  one  partner  in  his    own    name, 
17,  1014 
Incident  to  the  power  to  borrow, 

17,  1013 
In  general,  i  7,  1013 
Personal  property,  17,   1013 
Seal,  17,  1014 

Signature  and  firm  name,  i  7,  1014 
Where  firm  is  named  as  mortgagor, 
I  7,  1014 
Power  to  warrant,  17,  1012 
Property  held  for  sale,  17,  10 10 
Property  not  held  for  sale,   17,   loil 
Real  property,  17,  ion 
Securing  individual  debts,    17,    1014 
Set-off,  17,  1015 

Third  parties  with  notice,    17,  1014 
Whole  of  property,  17,  loii 
Without  consideration,  i  7,  1014 
To  submit  to  arbitration,    see    infra, 

Arbitration  and  Award. 
To  warrant,   i  7,  1012 
Trading  partnerships,  17,  887 
Preference,  see  infra.  Winding  up  and 

Distribution. 
Premium 

As  to  return,  see  infra,  Winding  up' 
AND  Distribution. 
Presumption  of  Equality,  x  7,  964 

Capital  contributed  in  unequal  propor- 
tions, 1 7 ,  964 
Firm   which   is   a  partner  in  another 

firm,  I  7,  966 
In  absence  of  agreement,  17,  964 
Presumption  as  to  losses,  17,  965 
Specific  interests,  17,  964 
Speculations  outside  of  scope  of  part- 
nership, I  7,  966 
Where  provision  is  made  in  articles, 

17,964 
Wilful  default  in   contributing,  i  7,  965 
Presumptions,  17,964;   19,79 
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Presumption  that  Dealing  with  Partner  Is 

Sealing  with  Firm,   17,  1074 

Acts  of  partner,  17,  1077 

Borrowing  money  to  contribute  share 
of  capital  stock,  17,  1076 

Contracts  for  firm,  17,  1074 

Contracts  within  scope  of  firm  busi- 
ness, 17,  1074 

Dormant  partners,  17,  1075 

Employment  of  one   partner,  17,  1074 

Enforced  in  names  of  all  partners,  17, 

1075 
Firm  receiving  benefits,  17,  1075 
Matters  pertaining  to  business  of  firm, 

17,  1074 
Purchase  in    name    of   expected    firm, 

17,  1076 
Question  of  law  or  fact,  i  7 ,  1077 
Sale  of  goods  for  firm,  i  7,  1074 
Sale  of  goods  to  firm,  i  7,  1074 
Surety  for  one  partner,  i  7,  1077 
Priority,  see  infra.  Winding  up   and 

Distribution. 
Prohate  Court 

Statutory    partnership    administrator, 

17,  1181,  1182 
Surviving  partner   as   executor  or  ad- 
ministrator, 17,  1 179 
Probate  jurisdiction,  17,  1273 
Profit    and    loss,    see    infra,    Sharing 

Profit  and  Loss. 
Profits,  see  infra,  Sharing  Gross  Re- 
ceipts ;  Sharing  Profits  as  Com- 
pensation for  Services  ;  Sharing 
Profits  for  Rent  ;  Sharing  Prof- 
its with  No  Mention  as  to  I^oss  ; 
Winding  up  and  Distribution. 
Profits  as  Interest  on  and  Payment  of  Loans 
and  Advances 

Device  to  evade  liability,  17,  853 
Loan  made  in   consideration  of  future 

partnership,  17,  850 
Money    not   returnable   in  any  event 

17,  852 
United  States  courts,  17,  852 
Usurious  contract,  17,  852 
What  constitutes  a  loan,  i  7,  852 
Whether  partnership  as  to  third  per- 
.  sons,  I  7,  851 

Whether  payment  of  profits  as  interest 
on  loan  invested  in  a  business  consti- 
tutes a  partnership,  i  7,  850 
Promoters,  i  7,' 868 

Proof  of  fartnershif,  see,  infra.  Evi- 
dence   OF    Partnership;    Plead- 
ing. 
Property,   see    infra,    Conversion   of 
Joint   Into    Separate    Property; 
Partnership  Property. 
As  to  the  misafflication  of  property, 
see   infra,    Duties  and   Liabili- 
ties OF  Partners. 
Power  of  partner  to  purchase,  see  in- 
fra, PovifERS  AND  Rights  of  Part- 
ners. 
Sale    of,    see    infra.    Powers     and 
Rights  of  Partners. 
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Protection  afforded  bona  fide  purchaser, 

17,  970 
Provisional   remedies  between   partners, 

I  7,  1271 
Provisions   for    Continuance   After  Death, 

17,  1134 

See  infra.  Surviving   Partners. 
Ambiguous  agreement,  17,  1134 
Consent  of  surviving  partner,  17,  1134 
Direction  in  will,  17,  1134 
Executor's  accountability,  17,  1137 
Implied    agreement   to   continue  after 

death,  17,  1134 
In  general,  17,  1134-1137 
Liability  of  Deceased  Partner's  General 

Assets,  I  7,  1 135 

Necessity  of  express  provision,   17, 

"35 

Partnership       having       transferable 
shares,  1135 

Power  of  testator  to  render  his  es- 
tate liable,  17,  11 35 

Provision   that  the  business  is  to  be 
continued,  17,1135 

Restriction  of  liability,  17,  1135 
Liability  of  infant's  estate,  17,  1136 
Liability  of  profits  to  f  artnership  debts, 

i7>  "37 
Partnership  agreement,  17,  1134 
Power  of  court  of  equity  to  authorize 

continuance,  17,  1136 
Profits    depending    upon    skill   rather 

than  upon  capital,  17,  1135 
Provision  that  legatee  shall   continue 

in  partnership,  17,  1136 
Terms  of  continuance,  17,  1136 
Undertakings  outside  of  scope  of  firm's 
businesi,  i  7,  1136 
Public  oflScers,  i  7,  890,  894 
Purchase  of  outstanding  title,  17,  1058 
Purchase  of  property,  see  infra.  Pow- 
ers AND  Rights  of  Partners. 
Purchaser  of  partner's  interest,  right  to  an 

accounting,  1 7 ,  970 
Questions  of  Law  and  Fact,  i  7,  831 ;   i  g, 

639 

Dormant  partner,  17,932 

Existence  of   constituent  elements   of 
partnership,  17,  832 

Holding  out,  i  7,  882 

Notice  of  Dissolution,  1 7,  1127 
Knowledge  of  creditor,  17,  1122 
Sufficiency,  17,  1127 
Whether    notice    was    actually   re- 
ceived, 17,  II 27 

Ratification  of  unauthorized  act,   17, 
1051 

Scope  of  the  business,  i  7,  105 1 

What  constitutes  a  partnership,  i  7 ,  831 
Katlficatlon  of  Unauthorized  Act,  17, 1050 

Acceptance  of  benefits,  17,  1051 

Acknowledgment  of   co-partner's  au- 
thority, 17,  1053 

Acknowledgment  of  indebtedness,  17, 

1053 
Burden  of  proof,  17,  1051 
Conditional  ratification,  17,  1054 
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PARTNERSHIP— Co«i(V 
Katifloation  of  Unauthorized  Act — Confd 
Conformity  with  power  delegated,  i  7, 

1052 
Contract  required  to  be  in  writing,  17, 

1053 

Deed  by  one  partner,  9,  36 

Effect  of  subsequent  ratification,  17, 
1052 

Failure  to  dissent,  17,  1051 

Failure  to  repudiate  at  earliest  oppor- 
tunit3',  I  7 ,  1052 

Failure  to  repudiate  within  a  reason- 
able time,  17,  1051 

Full  knowledge  of  ratifying  partner, 
17,  1050 

Modified  ratification,  17,  1054 

Must  be  clearly  shown,  i  7,  1050 

Necessity   of    new   consideration,    17, 

^1054 

Of  deed  by  implication,  9,  36 
Parol  ratification  of  deed,  g,  36 
Partner  silent  when  he  ought  to  speak, 

17,  1051 
Prior  usage  between  members,  i  7 ,  1052 
Question  of  law  or  fact,  i  7,  1051 
Silence,  i  7,  1051 
Statute  of  frauds,  17,  1053 
Torts,  17,  1068 

What  acts  may  be  ratified,  1  7,  1054 
Real  Estate,  1 7 ,  944 

See  infra,  Conversion. 

Conveyance  to  Firm  in  Firm  Name,  i  7, 

959 

As  a  contract  to  convey,  i  7,  959 

"Co.,"  17,  960 

Enforcement  in  equitj',  17,  960 

Title  in  trust  for  the  partnership,  i  7, 

960 
Where  the  legal  title  passes,  i  7 ,  959 
Power  of  one  partner  to  convey,   17 

960 
Proof  of  PartnersMp  Character 
Parol  evidence,  i  7,  962 
Statute  of  Frauds,  17,  962 

Agreement  to  make  lands  partner- 
ship property,  17,  963 

As  between  partners,  17,  962 

Books  of  account,  17,  964 

Parol  evidence,  i  7,  962 

Partnership  formed  for  purpose  of 
dealing  in  land,  17,962 

Recognition  in  writing,  17,  964 

Resulting  trusts,  17,962 
The  Legal  Title,  1 7 ,  958 

By  what  rules  governed,  i  7,  958 
Conveyance  bj'  one  partner  in  names 

of  ot?hers,  17,  958 
Conveyance  to  Firm  in  Firm  Name, 

17.959 

As  a  contract  to  convev,  i  7,  9159 

"Co.,"  17,  960 

Enforcement  in  equity,  i  7,  960 

Title  in  trust  for  the  partnership, 

17,960 
Where  the  legal  title  passes,  17, 

959 
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Lien  of  judgment  against  the  firm, 

17,959 

Power  of  one  partner  to  convey,  i  7, 
960 
What  Is,  17,  944 

After  dissolution,  17,  952 

Bona    fide    purchase    from    partner 
holding  legal  title,  1 7 ,  949 

Books  of  the  firm,  17,  947 

Charging   half  value  to  other  part- 
ner, 17.947 

Credited  to  a  partner,  i  7 ,  947 

Deed  to  firm  as  partners,  i  7,  947 

How  determined,  17,  945 

Improvements,  1 7 ,  950 

For  partnership  purposes,  1 7 ,  950 
Land  held  by  partners  as  tenants 

in  common,  17,950 
Property  owned    by   one    partner, 

17,951 

Temporary  improvements,  17,951 
Individual  property,  i  7,  946 
Intention  of  partners,  i  7 ,  945 
Land  part  of  stock  in  trade,  17,  946 
Legal  title  in  one  partner  alone,  1 7 , 

948 
Management  of  property,  1 7,  9^)5 
Partner  as  trustee  for  the  firm,  17, 

948 
Partners  as  tenants  in  common,  17, 

949 
Partnership  to  deal  in  lands,  17,  944 
Property  owned  as  tenants  in   com- 
mon, I  7,  946 
Purchase  in   name   of   one   partner, 

17.947 
Purchase  of  partnership   funds,  17, 

945 
Purchase  with  earnings   of  firm,  17, 

950 

Purchase  within  usual  scope  of  part- 
nership business,  17,  944,  946 

Real  estate  contributed  as  stock,  17, 

944 
Real  estate  in  name  of  several  per- 
sons, 17,  944 
Statute  of  frauds,  i  7,  948 
Taking  in  new  partner,  i  7,  952 
Taken  in   payment  of  debt  d,ue  to 

firm,  17,951 
Use  of  property,  17,  945 
What  establishes   partnership  char- 
acter, I  7,  945 
Receipt  by  partner,  17,  1037 
Receiver,  17,  1298 
Action  by,  20,  303 

Agreement  by  which  one  partner  shall 

conduct  or  wind   up   business,    20, 

298,  300 

Application  of  administrator,  17,  1302 

Appointment  as  matter  of  course,  20, 

292 
Appointment  of  receiver  operating  as 

injunction,  20,  256 
Before  dissolution,  17,  1299 
Cause  entitling  complaining    partner 
to  dissolution,  17,  1299 
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Continuation  of  Business,  17,  11S6,  1302 
Authority  from  the  court,  17,   1303 
In  general,  17,  1302 
To  lieep  good  will  alive,  17,  1303 
When  stoppage  would  cause  injury, 

17,  1303 
Creditor,  17,  1301 
Defending  suits,  20,  303 
Denial  of  partnership,  20,  2g6 
Disagreement  in  winding  up,  i  7, 1301; 

20,  298 
Discretionary  power,  17,  129S 
Disputes  not  amounting  to  grounds  for 

dissolution,  17,  1299 
Distribution  of  proceedings,   20,  304 
Doubt  as  to  partnership  relation,  20, 

301 
Effect  of  appointment,  20,  302 
Effect  of  reversal  of  appointment,   2  o, 

302 
Establishment  of  partnership,  17,  1299 
Exclusion  of  partner,  17,  1300;  20,298 
Existence  of  partnership,  20,  295,  301 
Fraudulent  misconduct  of  a  partner, 

17,  1300;  20,  297 
Grounds  for  Appointing,  17, 129S;  20,292 

Agreement  by  which  one  partner 
shall  conduct  or  wind  up  business, 
17,  1301;  20,  298-300 

Application  prior  to  dissolution,  20, 

293 
Death  of  a  partner,  20,  292,  299 
Denial  of  partnership,  20,  296 
Dissolution,  20,  292 
Exclusion  from  the  firm,   17,  1300; 

20,  29S 
Improper  conduct  of  the  parties,  20, 

292 
In  absence  of  improper  conduct,  20, 

293 
In  general,  20,  292 
Misconduct  of  Partner,  17,  1300;  20, 

297 

Business  unprofitable,  20,  297 

Differences  between  partners,  2  o, 
297 

Examples,  20,  297 

Failure  to  contribute  capital,  20, 
297 

Failure  to  cooperate,  20,  297 

Failure  to  keep  proper  records  of 
sales,  20,  297 

In  general,  20,  297 

Mismanagement  in  general,  20, 
297 

Partner  in  collusion  with  debtor, 
20,  297 

Partner  wasting  assets,  20,  297 

Violating  partnership  agreement, 
20,  297 

Violation  of  agreement  with  re- 
tiring partner,  20,  297 

Where  it  has  been  agreed  that  one 
partner  shall  conduct  and  wind 
up  business,  2  o,  298 

Where  some  of  the  partners  con- 
tinue business,  20,  297 
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Partner  appointing  receiver,  20.  300 

Partners  dead,  20,  292,  299 

Partnership  at  will,  20,  293 

Partnership    must    exist,     20,    295, 
301 

To  continue  business,  20,  295 

When   receiver   appointed  as   matter 
of  course,  20,  292 

Where    there    is    no    partner   with 
right  to  wind  up,  20,  298-300 
Imperative  reason,  17,  1300 
In  absence  of  statute,  17,  1298 
Injunction,  20,  266 

Actual   partnership  must  be   shown, 
20,  26(5 

Creditor's  suits,  20,  269 

Examples,  20,.  266,  267 

Prerequisites  to  injunction,  20,  266 

Prerequisites  to  receivership,  20,  266 

When   court  will   appoint   receivers, 
20,  266 

Where   a   dissolution   is   not  an  in- 
junction, 20,  267 
Insolvency  of  firm,  17,  1300 
Jurisdiction  of  equity,  20,  57 
Notice  of  application,  20,  301 
Partner  appointing  receivers,  20,  300 
Partner  as  receiver,  20,  77 
Partner  owning  larger  share  of  capital, 

17,  1302 
Party  giving   security    to  apply  assets 

to  debts,  17,  1302 
Party  to  partnership  actions,  17,  1298 
Payment  of  debts,  20,  304 
Possession    of  the   property,   20,  302, 

303 
Power  of  court  of  equity  to   appoint, 

I  7 ,  1298 
Powers  and  duties  of  receiver,  20,  302 
Procedure     concerning     appointment, 

20,  301 
Property   out  of  the  jurisdiction,    17, 

1298 
Receiver's  sale,  17,  1300;  20,  303 
Responsibility  of  moving  partner,  17, 

1300 
Right  to  have  receiver  appointed,  17, 

1298  ' 

Sale  of  partnership  property,  17,  1300; 

20,303 
Scope  of  the  application,  20,  302 
Service  of  process,  2  o,  301 
Solvent  partner  engaged  in  winding  up, 

17,  1301 
Suits  Between  Partners,  20,  43 

After  dissolution,  20,  44 

Against  surviving  partner,  20,  45 

As  matter  of  course,  20,  43 

Care   and   caution   to  be  exercised, 

2°.  43 

Disagreement,  20,  45 

Discretion  of  court,  20,  44 

Dissolution  and  winding  up,    20,   43 

Examples,  20,  43 

Exclusion  of  co-partner  from  partic- 
ipation in  business,  20,  45 

In  general,  2  0,  43 
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PARTNERSHIP— CoBif'rf 
Keceiver — Confd 

Suits  Between  Partners — Confd 

In  what  cases  receiver  appointed,  20, 

43 
No  disagreement  among  the  partners 

20,  44 
Without  dissolution,  20,  43 
Surviving  partner,  17,  1301 
To  carry  on  business,  17,  1186,  1302 
When  appointed,  17^1298;  20,50,292 
When  issue  will  be  directed  to  be  tried, 

20,  301 
When  relief  will  be  denied,  1.7,  1299 
Who  may  apply,  17,  1299 
WSo  May  Be  Appointed,  1 7 ,  1302 

Compensation  of  partner,    17,   1302 
'         One  of  the  partners,  17,  1302 
Sane  partner,  17,  1302 
Sole  solvent  partner,  17,  1302 
Surviving  partner,  17,   1302 
Receiving  stolen  property,  20,  443 
Secording  Acta 

Place  of  record  ,20,  550 
Relation  of  principal  and  agent,  i  7,   831 
Relationship  of  principal  and  agent,  17, 

840 
Release,  17,  1001 

Release  by  One  Partner,  17.  1039;  20,  759 
After  partner  has  sold  his  interest,  17, 

1040 
Contract  indebtedness,  17,  1039 
Demand,  17,  1039 

Discontinuance  of  action  to   disadvan- 
tage of  other  partners,  i  7,  1039 
Fraud  or  collusion,  17,  1039 
In  consideration  of  discharge  of  his  in- 
dividual debt,  17,  1040 
In  general,  17,  1039 
Unexecuted    promise   to   release,    17, 

1040,  1041 
Where  action  is  commenced,  17,  1039 
Release  of  One  Partner,  17,  1040;  20,  760 
Agreement  to  release  as  to  one,  reserv- 
ing claim  as  against  the_rest,  i  7,  1041 
By  what  law  effect  determined,  i  7,  1042 
Covenant  not  to  sue,  i  7,  1041 
Partners  severally   and   jointly  liable, 

17,  1042 
Whether   it   releases   the   partnership, 
17,  1040;  20,  760 
Removal  to   United   States   courts,    17, 

1247 
Rents,  see  infra,  Sitaring  Profits  for 

Rent. 
Replevin,  17,  1344;  20,1050 
Representations  as  to  Credit,  21,7 

Representation    by    a    partner    as   to 
credit  of  firm,  2  i ,  S 
Res  Judicata 
FartnersMp  and  Its  Members,  2  i ,  182 
Examples,  21,  182-1S4 
General  doctrine,  21,  182 
Privity  between  members,  2  i ,  182 
Restraint  of  Trade 

Agreement  not  to  compete  upon  disso- 
lution, 9,  88g 
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Resulting  Trust,  17,  975,  1060 

As  to  purchase  by  fartner  -vjith  funds 
of  fartnership,  see  Implied  Trusts. 

Retiring  Partner 

Rights  of  purchaser  in  name   of  retir- 
ing partner,  26,  401 
Trade-marks,  26,  399 

Heiurn  of  premium,  see   infra.    Wind- 
ing UP  AND  Distribution. 

Revenue  laws,  17,  1068 

Sale  by  receiver,  17,  1399;  20,  303 

Sale  of  Partner's  Interest,  1 7 ,  966, 967, 970, 

975 

As  to  the  purchase  by  one  fartner  of 
the  interest  of  another  -working  dis- 
solution, see  infra,  Dissolution  by 
Contract. 

Accounting 

Action  for  by  purchaser,  i  7,  1278 
Whether  purchaser  of  part  interest 
should  be  made  party,  i  7,  1281 

Application  of  partnership  property  to 
partnership  debts,  i  7,  975 

Application  of  purchase- money,  17, 
978 

Assumption  of  debts  by  purchaser,  17, 

975 
Assumption  of  indebtedness,  17,  977 
Dissolution,  17,  1099 

Assignment  of  a  part  of  an  interest, 

17,  iioo 
Conclusiveness,  17,  iioo 
Delectus  personarum,  17,  iioo 
Effect  of  sale  in  general,  17,  1099 
Power  of  Partner  After,  17,  1 153 
Examples,  17,  1153,  1154 
In  general,  17,  1153 
Sale  of  whole  property,  i  7,  iioo 
Sale   to   another  partner,  17,  1099, 

1 109 
Sale  under  execution,  17,  1099 
Sub-partnership,  17,  iioo 
Transfer  to  third  person,  17,  logg 
Where  no  retirement  is  contemplated, 
17,  1 100 
Enforcement  of  agreement  to  apply  as- 
sets to  payment  of  debts,  i  7,  977 
Fraud  and  misrepresentation,  17,  1069, 

1287 
Legality  of  Conversion,  1 7,  9S0 

Exemption  rights'  after  a  division  of 

the  property,  17,  981 
General  rule,  17,  980 
Homestead  rights  after  a  division  of 

the  property,  17,  981 
Insolvency  of  the  buyer,  i  7 ,  9S0 
Insolvency  of  the  seller,  i  7 ,  980 
Partners    dividing    property   among 

themselves,  17,  981 
Rights  of  creditors  defeated,  17,  980 
Where  firm  and  partners  are  insolv- 
ent, 17,  981,  982 
Necessity  of  manual  delivery,  17,974 
Party  to  action  to  set  aside  sale,  17, 

12S1 
Preference  over  unsecured  individual 
creditors,  17,  968 
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Purchase  by  Partner,  17,  1061 

Bona  fide  purchaser,    17,   1061,1062 
Deception,  17,  1061 
Execution  sale,  17,   1062 
Non-disclosure  of  material  facts,  17, 

1061 
Purchaser  fr,om  partner  with  notice, 

17,  1062 
Secret  benefit  obtained   by  purchas- 
ing partner,   17,  1061 
What  will  vitiate  the  sale,  17,  1061 
Where     interest     has    passed    into 
hands  of  bona  fide  purchasers,  i  7 , 
1061 
Without    knowledge    of    other    co- 
partners, 17,  1061 
Purchase    by    Survivor    of    Decedent's 
Interest,  17,  1169 
Appraised  valuation,  17,  1169 
Conclusiveness    of    settlement  with 

representatives,  17,  1169 
In  absence  of  an  agreement,  17,  1169 
In  absence  of  statute,  17,  1169 
Sale  by  administrator,  17,  1169 
Settlement  between   representatives 

and  survivors,  17,  1169 
Statutory  provisions,  17,  1169 
Surviving  partner  also  executor,  17, 
1169,  1 170 
Retention  of  lien  upon  interest  sold, 

1 7 ,  976 
Separate  Sale  of  Each  Partner's  Share, 
17,  970 

Loss  of  lien,  17,  970 
On  execution  of  judgment,    17,970 
Simultaneous  sales,  17,970 
What  interest  passes,  17,970 
Subrogating  firm  creditors  to  retiring 

partner's  rights,  17,  978 
Subsequent  bona  fide  sale  by  firm,  i  7, 

968 
What  covered  by  lien  retained,  i  7,  977 
What    right  purchaser  acquires,    17, 

1967 
Where    partnership    was    formed   for 
fixed  period,  i  7,  969 
Sale  of  froferty,   see    infra.    Powers 

AND  Rights  of  Partners. 
Sale  of  real  estate  of  firm,  i  7,  967 
Sale  under  execution,  i  7,  968,  1099,  1335, 

1340;  22,599,631 
Scope  of  the  Business,  17,  989 
Collections,  17,990 
Examples,  17,  990 

Former  practice  of  same  firm,  i  7,  992 
General  course  of  dealing,  17,  992 
General  definition,  17,  989 
Influence  of  necessity  on  scope,  i  7,  992 
Limitation  upon   partnership   author- 
ity, 17,987 
Mercantile  business,  i  7,  990 
Nature  of  the  business,  17,  989 
Particular  class  of  work,  i  7 ,  990 
Presumption,  17,  991 
Purchase  of  goods  that  cannot  be  used 

in  that  business,  17,  990 
'Questions  of  law  or  fact,  17,  989,  1051 
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Radically  different    transactions,    17, 

990 
Secret  and  unknown  restrictions,  17, 

992 
Serious  emergency,  J  7 ,  992 
Usage  between  members  of  firm,  17, 

1052  ' 

Usage  of  Similar  Firms,  1 7,  991 

Immediate  locality  of  the  firm,  17, 
991 

In  general,  17,  991 

Publicit}'  and  notoriety,  17,  991 
What  is  necessary  to  carry  on  business 

in  an  ordinary  way,  i  7 ,  992 
When   necessity    creates    power,    17, 

992,  993 
Seal 
Power  of  Partner  to  Execute  Sealed  In- 
strument, 17,  lOOI 
Absent  partner,  17,  1003 
As    an    admission   of  indebtedness, 

17,  1007 
Conveyance  of  partnership  real  es- 
tate, I  7,  1003 
Distinction  between  sealed  and   un- 
sealed instruments,  17,  1004 
Effect  of  Unauthorized  Execution,  17, 
loos 
Binding   upon  executing   partner, 

17,  1005 
Merger  of  original    indebtedness, 

17,  1006 
Where  executed  by  a  surety  also, 
17,1005 
Executed    by    partner    in    his    own 

name,  i  7,  1005 
Execution  of  one  partner  in  the  pres- 
ence of  his  co-partners,  i  7,  1002 
In  general,  17,  1005,  1006,  1014 
Mortgage,  17,  1014 
Ratification,  17,  1002 
Release,  i  7,  looi 
Secret  partnership,  17,  1005 
Single  seal,  17,  1004 
Submission  to  arbitration,  17,  1048 
Suits,  I  7,  1005 
The  Remedy,  17,  1006 

Against  party  signing,  17,  1007 
In  equity,  17,  1006 
Warrant   to   confess   judgment,   17, 
1042 
Where  seal  is  not  required,  i  7 ,  1004 
Secret  service  money,  17,  1227 
Separate  creditor,  see  infra.  Winding 

UP  AND  Distribution. 
Separate  fr of  erty,  see  z«/V'ff,  Conver- 
sion   OF    Joint  Into   Separate 
Property. 
Servants,   14,760,774;   17,1007,1008 
Service  of  Process,  17,  1324;  22,  134 
Action  in  firm  name,  17,  1250 
After  dissolution  of  partnership,  22, 

134 
At  common  law,  22,  134 
Clerk  or  general  agent,  22,  134 
Constructive    service   upon  an  agent, 

22,  134 
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PARTNERSHIP— Co»^W 
Service  of  Process — Cont'd 

Extra-territorial    force     of     judgment 

when  cne  partner  is  not  served,  17, 

1326 
Garnishment,  17,  1334 
How    service    is   made   on   individual 

members,  22, 134 
Joint  debtor's  acts,  17,  1324 
Knowledge  of  service  by  one  partner, 

17,  1325 
Partner   entering   appearance   for   co- 
partner, 17,  1325,  1326 
Personal  judgment,  17,  1324;  22,  135 
Personal  judgment  against  party,  not 

served,  i  7,  1324 
Return,  22,  188 
Service  upon  one  partner,   17,   1324; 

22,  134 
Service  upon  one  partner  after  dissolu- 
tion, I  7,  1326 
Statute    permitting   judgment   against 

part  of  those  served,  17,  1328 
Validity  of  judgment  where  one  part- 
ner is  not  served,  17,  1324 
Waiver  of  knowledge,  17,  1325 
Services,  see  infra.  Sharing  Profits 

AS  Compensation  for  Services. 
Set-Off,  17,  1254,  1307;  22,  287,  326 
Action  against  partner;   indebtedness 

of  plaintiff  to  one  partner,  22,  293 
Action   by  firm  for  partnership  claim; 

demand  against  one  partner  Individ- 

ually,  22,  292 
Assent  of  partners  to  member  setting 

oft' claim  due  to  firm,  22,  289 
Counterclaim,  1 7 ,  254 

In  general,  22,  382 

Showing  dissolution  of  partnership 
and  balance  due  defendant,  22,  382 

Unsettled   partnership  account,  22, 
382 
Defendant  setting  off    claim    against 

firm,  22,  287 
Demand  against  partnership  and  one 

in  favor  of  partner,  17,  1307 
Demands   really  mutual,  17,  1308 
Dormant  partner,  17,  1309;  22,326 
Examples,  17,  1307-1309 
Express  assent  of  other  partners,  17, 

1308 
In  general,  17,  1307 
Insolvency  of  partner,  i  7,  1309 
In  suits  by  and  against  partners,  2  2, 

326 
Joint  and  separate  debts,  17,  1307 
Member  of  firm   setting  off  claim  due 

to  firm,  2  2 ,  289 
Mutuality  in  general,  22,  326 
Non-resident  firm,  17,  1309 
Ostensible  partners,  22,  326 
Partnership  demands,  22,  273 
Personal  demand  against  firm  balance, 

17,  1276 
SurvlTing Partner,  17,  1175;  22,  296 

Debt  considered  as  owing  to  survivor 
in  his  own  right,  2  2 ,  296 
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Debt    due    defendant    as    surviving 

partner,  22,  296 
Debt  due  from  plaintiff  as  surviving 

partner,  2  2 ,  296 
Rights  of  partnership  creditors,  22, 

296 
Rights  of  representatives  of  deceased 

partner,  22,  296 
Suit  brought  on  individual  demand, 

17,  1175 
Suit  for  debt  due  partnership,   22, 

296 
Surviving  partner  sued  upon  a  debt 

owing  by  firm,  22,  296 
When 'sued  on   partnership  claim, 

17,  1175 
When   survivor  sued   ori  individual 

claim,  17,  1175 
When  survivor  sues  on  partnership 

claim,  17,  117s 
Where  one  of  the  members  of  firm 
becomes   owner  by  contract,   22, 
297 
Share  of  crops,  i  7,  854 
Sharing  Gross  Receipts,  1 7 ,  853 

Contributing  to  the  expenses,  17,853 
Furnishing  material  and  property,  17, 

853 

Herding  stock,  17,  854 

In  general,  1 7  ,  855 

Joint  capital,  1 7 ,  854 

Joint  cultivation  of  land,  17,  854 

Joint  stock,  17,  854 

Letting  or  renting  property  for  a  por- 
tion of  gross  receipts,  i  7,  854 

Share  of  crops,  1 7 ,  854 

Whether  a  partnership   is  constituted, 
I  7 1  853 
Sharing  Losses  0nl7,  17,  855 

Exclusion  of  some  members  from  ben- 
efits of  partnership,  17,  855 

Joint  owners  agreeing  to  keep  up  prop- 
erty, 17,855 

Where  parties  call  themselves  partners, 
17,855 

Whether  sharing  constitutes  a  partner- 
ship, 17,  85s 
Sharing  Profit  and  Loss,  17,  835 

Absence  of  express  stipulations  that 
profit  and  losses  shall  be  shared,  17, 
840 

Agreement  to  share  net  profits,  17, 
840 

Agreement  to  share  profits  where  one 
furnishes  the  capital  and  the  other 
the  work,  4,  473 

Capital  contributed  by  all,  17,  836 

Circumstances  showing  that  no  part- 
nership was  intended,  17,  836 

Community  of  interests,  i  7,  838 

Conclusiveness  of  agreement,  17,835 

Criterion,  17,  835 

Different  kinds  of  goods  contributed, 
1 7 ,  837 

Each  partner  retaining  exclusive  own- 
ership of  his  property,  i  7,  837 

In  general,  17,  835 
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Labor  contributed,  17,  838 

Money  contributed  by  one  and  personal 

services  by  another,  17,838 
Necessity  of  community'  of   losses  as 

well  as  profits,  17,  839 
No  share  in  property  partnership,  17, 

841 
Only  prima  facie  proof,  17,  836 
Ordinary  incident  of  joint  business,  i  7, 

840 
Partnership  to  render  services,  17,  837 
Property  purchased  on  separate  ac- 
counts and  afterwards  mingled,  17, 
836 
Rebutting  presuinption  from,  17,  836 
Relationship    of   principal   and   agent, 

J  7,  840 
Right  to  take  a  part  of  profits  as  prin- 
cipal, 17,  839 
Sharing  frofits,  see  infra.   Independ- 
ent Contractors;  Joint  Owner- 
ship. 
Sbaring  Profits  as  Compensation  for  Ser7- 
Ices,  17,  84s 
As  to  third  parties,  17,  846,848,  877, 

878 
Commercial  contracts,  17,  848 
Device  to  avoid  liability,  i  7,  849 
Farming  contracts,  i  7,  847 
Manufacturing  contracts,  17,  848 
Where  the  relation   does  not  exist  be- 
tween parties,  18,  877 
Whether  it  constitutes  a  partnership, 
17,845 
Sliarlng  Profits  for  Bent,  1 7,  849 
As  to  third  parties,  17,  849 
Whether  it  constitutes  a  partnership, 
17,849   , 
Sbaiing  Profits  with  No  Mention  as  to  Loss, 
17,  841 

Agreement  to  furnish  capital,  i  7,  843 
Agreement  to  furnish  property,  1 7 ,  843 
Commercial  partnership,  17,  844 
Conclusiveness  of  presumption,  r  7 ,  841 
In  general,  17,  841 
Joint    partnership    on    subject-matter, 

17,  842 
Labor,  skill,  or  experience  contributed, 

17,842 
Manufacturing  partnerships,  i  7,  844 
Nature  of  the  contract,  i  7 ,  842 
Power  of  disposition  over  profits,  17, 

844 
Presumption  of  existence  of  a  partner- 
ship, 17,  841 
Rebutting  presumption,  17,842 
Restricted   power  of  disposition,    17, 

844 
Stipulation  Against  Losses,  1 7 ,  S45 
Effect  of  the  partnershifi  relation,  17, 

845 
Validity  of  agreement,  i  7,  845 
Whether  person    dealing    with   the 
partnership  may  hold  partner  lia- 
ble, 17,84s 
When  partnership  not  presumed,  17, 
844 
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Whether  community  of  interests  is  suf- 
ficient, 17,  841 
Whether  participation  in  profits   con- 
fers right  to  capital,  17,  845 
Sherlfrs  Sales,  17,  96S,  1099,  1335,  1340; 

22,  631 
See  infra.  Executions. 

Partner  as  purchaser,  22,  599 
Ships  and  Shipping,  17,  861 

Partners  in  her  earnings,  i  7,  862 
Ship-owners  and  cargo-owners,  17,  862 
Tenants  in  common,  17,  861 
Whether  a  joint  ownership  constitutes 

a  partnership,  i  7,  861 
Whether  a  vessel  is  subject  to  partner- 
ship, I  7,  862 
Silent   partners,  see    infra.    Dormant 

Partners. 
Sleeping  partners,  see  infra,  Dormant 

Partners. 
Societies  and  Clubs 

Distinguished  from.  22,  S04 
Whether  Partners,  17,  865 
Common  property,  17,  865 
Co-operative  stores,  17,  866 
In  general,  i  7,  865 
Joint  fund,  1 7 ,  865 
Liability  of  members  on  contract,  1 7 , 

865 
Rights  of  members,  i  7,  865 
Specific  Performance,  1 7 ,  903,  960 ;  22, 
1005 
Agreement    to    purchase    shares,    1 7, 

903 
Assignee  for  benefit  of  creditors,  17, 

904 
Collateral  agreement,  17,  904 
Contract  for  contribution  of  capital,  i  7 , 

904 
Partnership  Agreements,  1 7 ,  903 ;   22, 

1005 

Agreements   to   form   and   carry  on 
partnership,  17,903;  22,  1005 

Enforcement,  22,  1005,  1006 

Examples,  22,  1005 
Where  duration  is  fixed,  17,  903 
Where  execution  of  articles  is    neces- 
sary, 17,903 
Where  no  period  is  fixed,  i  7,  903 
Statute  of  Frauds,  8 ,  700 ;  17,  S98 ;  2  i ,  7 
Acknowledgment  of  a  contract  required 

to  be  in  writing,  1 7 ,  1054 
Agreement  to  join  in  purchase,  8,  700 
As  between  the  parties,  i  7,  899 
Assumption    of    debts   by   purchasing 

partner,   i  7,  mi 
Contract  not  to  be  performed  within  a 

year,  8 ,  689 ;  i  7 ,  898 
Contracts  for  sale  of  goods,  wares,  and 

merchandise,  8,  704 
Existence  of  partnership,  8,  700 
Guaranty  signed  by  one  partner,   I7i 

'054 
Memorandum  by  partner,  8,  720 
Necessity  of  writing,  17,  898 
Partnership  for  purchase  of  real  prop. 

erty,  8,  700;  17,  898,  962 

Vol.  II. 


Partnership. 


INDEX-DIGEST. 


Partnersliip, 


PARTNERSHIP— CosifW 

Statute  of  Frauds — Confd 

Partnership  not  to  begin  within  a  year, 

17,898 
Partnership  to  last  more  than  a  year, 

8,  689;  17,  898 
Partner's  promise  to  pay  firm    debts, 

8,  680 
Presumption  that  articles  contain  all 

terms  of  partnership,  17,  899 
Proof  of  Character  of  Firm's  Real  Prop- 
erty, 17,  962 

Agreement  to  make  lands   partner- 
ship property,  17,  963 

As  between  partners,  i  7 ,  963 

Books  of  account,  17,  964 

Parol  evidence,  17,  962 

Recognition  in  writing,  17,  964 

Resulting  trusts,  17,  ^2 
Ratification  of  unauthorized  acts,  17, 

IOS4 
Real  property,  17,  948,  962 
Real  property  held    as   an  incident  of 

business,  17,  899 
Representations    bj'    a   partner    as    to 

credit  of  firm,  21,8 
When  contract  of  partnership  is  within 
the  statute,  17,  898 
Statute  of  Limitation,   g,  342;    13,  687; 
I  7,  1282 
Accounting,  17,  1282 

Application  of  statutory  provisions, 

17,  1285 
Equitable  limitation,  17,  1284 
Final  statement  of  accounts,  17,  1284 
In  case  of  fraud  or  concealment,  i  7, 

1284 
Laches,  17,  1285 
Lapse  of  time  as  a  bar,  i  7,  1285 
Mere  delay,  17,  1284 
New  firm,  17,  1285 
Right  to  land,  i  7,  1284 
Surviving  partner,  i  7 ,  1284 
Surviving    partner's     claim    against 

executors,  17,  1284 
Wlien  Statute  Begins  to  Run,  17,  1283 
After  dissolution,  10,  1283 
At  some  time  after  dissolution,  17, 

1283 
Demand,  17,  1284 
In  case  of   fraud  or  concealment, 
17,  1284 
Whether  right  to  account  barred  by, 
17,  1282 
Assumption    of    debts    by   purchasing 

partner,  i  7,  1113 
Hew  Promise,  13,  761;  17,  1146 

After  dissolution,  13,761;   ig,  1146 
Before  dissolution,  13,  761 
Claims  that  were  barred,  13,  761 
While  the  statute  is  still   running, 

vi3,  761 
Right  of  Partner  to  Revive  After  Dis- 
solution, 17,1 146 
Acknowledgment   by    partner,    17, 

1 146 
Admissions,  17,  1148 
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Contribution,  17,  1148 

Declarations,  17,  1148,  1149 

In  general,  17,  1146 

Partner  who   has  assumed  payment 
of  debts,  I  7,  1 147 

Part  payment,  17,  1146 

Part  payment  not  made  with  part- 
nership funds,  17,  1147 

Representative  of  deceased  partner, 
17,  1147 

Reviving  of  debt  by  partner   as   to 
himself,  17,   1148 

Surviving  partner,  17,  1147 

Where  statute  does  not  run  against 
a  partner  by  reason  of  non-resi- 
dence, I  7,  1 148 
Stipulation  Against  Losses,  17,  845 

Effect  of  the  partnership  relation,  17, 

84s 

Validity  of  the  agreement,  17,  845 

Whether   a   person    dealing  with   the 
partnership  may  hold  partner  liable, 
17,  84s 
Stock,  23,585 

As  to  the  partnership  or   individual 
liability  of  stockholders,  see  Stock- 
holders. 
Stock  Exchange,  2  3 ,  749,  750 

Liability   of    members    for    debt,    23, 

753 
Ownership  of  property,  23,  751 
Whether     stockholders    are    partners 

23,  783 

Sub -Partners,  17,933 

Accounting,  i  7,  933 

Contribution,  17,933 

Duration,  i  7,  934 

Knowledge  and  consent  of  the  other 
partners  to  arrangement,  17,  933 

Liability,  17,  933 

Nature  of  contract,  17,  933 

Whether  a  sub-partner  is  a  member  of 
the  firm,  i  7,  933 

Whether  it  affects  dissolution  of  part- 
nership, I  7,  1 100 
Subrogation,  17,  1212;  24,  237 

Adjustment  of  partnership   accounts, 

24,  238 

Creditor  who  loans  money  to  surviv- 
ing partner,  24,  239 

Examples,  24,  237-240 

Lien  on  separate  estate  of  co-partner, 
24,  237,238 

Payment  by  partner  after  dissolution 
of  firm,  24,  237 

Retiring  partner  as  surety  for  remain- 
ing partners,  24,  239 

Retiring  partner  indemnified  by  re- 
maining partners,  24,  239 

When  partner  entitled  to  subrogation, 

24,  237 
Summons,  24,  513 
Sunday,  24,  568 

Supplementary  proceedings,  24,  643 
Suretyship,  24,  726 

Agreement  of  partner  to  assume  firm 
debts,  24,  721 
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Effect  of  Dissolution  on  Firm's  Surety, 
1 7,  1129 

Addition  of  new  partner,  17,  1132 
Agent  appointed  by  principal  debtor, 

17-  1133 
Agent  taking  in   a  partner,  17,  1133 
Application  of  payments,  17,  1134 
Death  of,  or  withdrawal   of  partner, 

17,  1132 
Liability  of  surety,  17,  1131,  1132 
Negotiable  paper,  17,  1133 
Surety  for  conduct  of  firm,  17,  1133 
Where  changes  were  contemplated 

at  the  time  contract  of  suretyship 

was  made,  i  7,  1132 
Whether   discharged    from    liability, 

17,  1131 
Examples,  24,726,  727 
Individual  and   partnership  debts,  24, 

77S 
Liability  of   Surety  for  Individual  and 

Partnership  Debts,  2  4 ,  764 

Examples,  24,  764,  765 

In  general,  24,  764 

Where    individual   takes   a  partner, 
24,  766 

Whether  surety  for  individual  is  also 
liable  for  firm  debts,  24,  764 

Whether  surety  of  firm  is  liable  for 
individual  debts,  24,  764 
One  firm  as  surety  for  another,  24,  727 
Partnership  as  surety,  24,  726 
Promise  of  one  partner,  24,  726 
Ratification   of  contract   by   firm,   24, 

726 
Retiring  partner  as  surety,  24,  721 
Right  of  partner  to  bind  firm  as  surety, 

17,  1021,  1024 
Sealed    instrument    executed    by    one 

partner  and  suretj'^  i  7,  1005,  1006 
Surety  in  Favor  of  Partnership,  24,  765 

Continuance  of  contract,  2  4,  765 

Dissolution  of  partnership,  24,  765 

Examples,  24,  765,  766 

In  general,  24,  765 
Surrogates'  courts,  24,  988 
Surviving  Partners,  17,  1154 

See  infra,  Provisions  for  Contin- 
uance After  Death. 
Action  by  and  Against,  17,  1x72 

Actions  upon  contracts,  i  7,  1 172 

Allegation  of  death,  17,  1173 

Amendment,  17,  1174 

Attachment,  17,  1175 

Complaint  alleging  partnership,  17, 

1173 
Injury  to  personal  property,  17,  1172 
Joinder    of    representatives    of    de- 
ceased's partners,  17,  1172 
Partner  dying  pending  action,   17, 

J 173 
Proceeding   in   his   own    right,   17, 

"73 
Remedy  of  Firm  Creditors,  17,  1175 
Against    estate   of   deceased,    17, 

1176 
Against  surviving  partner,  17,1 175 
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American  rule,  17,  1176 
English  rule,  17,  1175 
Estate  of  deceased,  17,  1176,  1177 
Execution  returned  unsatisfied,  1 7 , 

1177 
Existing  firm  assets,  17,  1178 
In  equity,  17,  1176 
Joining    of     representatives     and 

survivors,  17,  1176 
Laches  in  the  pursuit  of  surviving 

partner,  17,  11 78 
Surviving    partner  insolvent,   17, 

1 177 
Where     remedy     at     law     exists 
against  surviving   partner,    i  7 , 
1176 
Where  surviving  partner  is  bank- 
rupt, 17,  1177 
Whether  contract  is  joint  or  sev- 
eral, 17,  1175 
Whether  laches  exonerates  estate 

of  deceased,  17,  1178 
Whether  surviving  partner  neces- 
sary party  in  actions  against  rep- 
resentatives, 17,  1178 
Rescission  of  contract,  17,  11 72 
Set-Off,  17,  1175 

Suit    brought    on    individual    de-  , 

mand,  17,  1175 
When  sued  on  partnership  claim, 

17,  117s 
When  survivor  sues  on  partnership 
claim,  17,  1 175 
Suing  as  survivor,  17,  11 73 
Surviving  partner  of   two  different 

firms,  17,  1 173 
Uniting    claims     against    surviving 
partner  with   partnership  claims, 
17,  1174 
Where    representatives    have    been 
joined,  17,  1174 
As  Executor  of  Deceased  Partner,   1 7 , 
1170, 1178 

Account  of  the  estate,  17,  1179 
Appointment  as  executor,  17,  1179 
Commissions,  17,  1180 
Liability  under  his   bond  as  repre- 
sentative, 17,  1179 
Probate  court,  17,  11 79 
Propriety    of    appointing   adminis- 
trator, 17,  1 178 
Purchase  by  the  survivor  of  deced- 
ent's interest,  17,  1170 
Rights  of  co-executor,  17,  11 79 
Rights  of  co-survivor,  17,  1179 
Whether  contracts  as  surviving  part- 
ner bind  the  estate,  17,  1179 
As  owner  of  all  personal  property,  i  7, 

"54 
As   trustee  for  the  benefit  of  all  con- 
cerned, I  7,  1154 
Compensation  for  Winding  up,  17,  1183 
Administrator  of  surviving  partner, 

17,  1183 
Compensation  regularly  credited  on 

partnership  books,  17,  1184 
Extra  services,  17,1 183 
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PARTNERSHIP— Cow!"^ 

Surviving  Partners— Co«i"rf 
Compensation  for  Winding  up — Cont'd 
Provision    for    the    continuance    of 

business,  i  7,  1184 
When  it  will  be  given,  17,  1183,1184 
Whether  entitled  to,  17,  1183 
Dormant  partner,  17,  1157 
Goodwill,  17,  1 185 

Retiring  partner,  17,  1186 

Right  to  continue   in   business,    1 7, 

1 186 
Sale  of  good  will,  17,  1186 
Whether  it  goes  to  surviving  partner, 
17,  "85 
In  general,  17,  1154 
Liability  for  partnership  debts,  i  7, 1157 
Possession  and  control  of  property',  1 7 

"55 
Possession  of  books,  17,  1156 
Power  of  Disposition,  17,1 167 
Choses  in  action,  17,  1167 
Delay  in  making  sales,  i  7,  1168 
Execution,  17,  1168 
In  general,  17,  1167 
Paymentof  individual  debts,  17,  1168 
Payment  of  partnership   debts   with 

choses  in  action,  17,  1167. 
Payment  of  separate  debts,  17,   1168 
Pledging  assets  as  security  for  part- 
nership debts,  17,  1 168 
Sale  of  choses  in  action,  17,  1167 
Tangible  property,  17,  1167 
Transferring  assets  to  the   payment 
of  individual  debts,  17,  1168 
Powers  of,  17,  1159 

Acts,  admissions,  and   acknowledg- 
ments, I  7,  1 161 
Assignment  for  the  benefit  of  credit- 
ors, 17,  1 160 
Collection  of  assets,  17,  1159 
Drawing  checks,  17,  1160 
Giving   note    for  preexisting    debt, 

17,  IIS9 
Issuing  commercial  paper,   17,   1160 
Payment  of  creditor,  17,  1159 
Preferences,  17,  1160 
Several  surviving  partners,  17,  1159 
Transferring  note   by   indorsement, 

17,  1 160 
Winding  up,  17,  1156,'  1159 
Power  to  Contract,  17,  1170 

Expenses  proper  to  winding  up,    I  7, 

1 171 
In  general,  17,  1170 
Unfulfilled  Contracts,  17,  1171 

Contract     based     upon     personal 
trust,  17,  1 171 

Right  to  finish,  i  7,  1171 

Uncompleted  contracts  of  service, 
17,  1171 
Purchase  by  the  Survivo]:  of  Decedent's 
Interest,  17,  11 69 
Appraised  valuation,  17,  1x69 
Conclusiveness    of    settlement  with 

representatives,  17,  1169 
In  absence  of  an  agreement,  17,  1169 


180 


In  absence  of  statute,  17,  1169 
Sale  by  administrators,  17,  1169 
Settlement  between   representatives 

and  survivors,  17,  11 69 
Statutory  provisions,  17,  1169 
Surviving  partner  also  executor,  1 7 , 
1 169,  1170 
Receiver,  see  infra,  Receiver. 
Resigning  right  to  wind  up  to  repre- 
sentative, 17,1 156 
Right  of  executors  and  administrators 

to  account,  17,  1155 
Sale  of  assets,  17,  1157 
Statutory  Partnership  Administrator,  1 7, 
1 180 
Administrator  of  deceased   partner, 

17,  1 180 
Appointment  and  qualification,   17, 

1 180 
Capacity  in  which  administrator  of 

deceased  acts,  17,  1181 
Effect  of  final  settlement,  17,  Ii8i 
Excluding  a  claim,  17,  1182 
Failure  to  qualify,  17,  1180 
Final  settlement  as  a  judgment,  17, 

1181 
Liability    of    surviving    partner    on 

bond,  17,  1 182 
Possession,  17,  1182 
Precedence  of  surviving  partner,  17, 

1 180 
Preferences,  17,  11 82 
Presentation   of    claims    to    probate 

court  for  allowance,  17,  1182 
Probate  courts,  17,  1181 
Suits,  17,  1 182 
The  statutes,  17,  1180 
Temporary  insanity  of  partner,  17, 1157 
Two  or  more  survivors,  17,  1156 
Waiver  of  right  to  wind  up,  i  7,  1156 
When  deprived  of  the  power  to  wind 

up,  17,  1156 
Whether  tenant  in  common   with  ex- 
ecutors and  administrators,  17,  1155 
Who  Is  a  Surrtving  Partner,  1 7,  1157 
Before  final  settlement  and  winding 

up,  17,  1157 
Death  of  all   Partners  Before  Settle- 
ment, 17,  1 158 
Administrator  of  last  survivor,  i  7, 

1158 
Against  whom  to  enforce  partner- 
ship indebtedness,  17,  1159 
Who  collects  accounts,  17,  115S 
In  general,  17,  "S? 
Where  one  partner  buys  another  out, 
17,  1158 
Winding  up,  17,  "55 
Winding  up  and  distribution    18,  1204 
Taking  in  a  New  Partner 
Dissolution,  17,  11 16 
In  general,  17,  11 16 
Liabilities  of  new  partner,  i  7,  1116 
Liabilities   of  retiring   partner,    17, 

1117 
Where    new  firm   does   not  assume 
debts  of  old  firm,  17,  11 16 
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Taxation.  17,919;  25,  119 
After  dissolution,  i  7,  919 
Assessment  of  partnership,  i  7,  920 
Branch  business,  i  7,  920 
License,  i  7,  920 
Listing  and  taxing,  17,  919 
Place  of  Taxation,  25,  152 

Actual  situs,  25,  153 

Kxamples,  25,  152,  153 

In  general,  25,  152 

Interest  of  a  partner  at  his  domicil, 

25,  152 
Place  where  business  is  carried  on, 
1 7 ,  920 ;  2  5 ,  152 
Principal   place   of  business,   17,  920; 

25,  152 
Privilege  tax,  17,920 
Taxing  firm  as  an  independent  owner, 

17,919 
Taxing  firm  independent  of  owner,  17, 

919 
Where  listed  and  taxed,  17,  919 
Where   partners  lived   in   same  town, 

17,  919 
Wrong  name,  i  7,  920 
The  Firm  as  an  Entity,  1 7 ,  918 
Action,  17,  919 
At  common  law,  17,  918 
Change  in  firm,  i  7,  919 
Civil  law,  17,  918 
Code  states,  17,  918 
Equity,  17,918 

Filing  chattel  mortgage,  17,  918 
In  Scotland,  17,  918 
Taxation,  17,  919 

After  dissolution,  17,  919 

Assessment  of  partnership,    17,  920 

Branch  business,  17,  920 

License,  i  7,  920 

Listing  and  taxing,  17,919 

Principal     place     of    business,     1 7, 
920 

Privilege  tax,  i  7 ,  920 

Taxing     firm     as   an     independent 
owner,  17,  919 

Taxing  firm  independent  of  owner, 

17,  919 
Where  listed  and  taxed,  17,919 
Where  partners  lived  in   the   same 

town,  17,  919 
Wrong  name,  i  7,  920 
Unincorporated   joint  stock   company, 

17,919 
Third  forties,  see  infra,  What  Con- 
stitutes A  Partnership. 
Time  of  commencement,  see  infra,  Con- 
tracts. 
Tontine  insurance  policy  holders,  26,  63 
Torts 

Actions  Between  Partners,  1 7,  1266 
Appropriation   of   individual    prop- 
erty, I  7,  1^66 
Dormant  partner  liable  for  deceit  of 

firm,  17,  1267 
False     representations    and    deceit, 

17,  1267 
General  rule,  17,  1266 
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Giving  firm   note  for  private  debt, 

17,  1266 
Malicious  attachment,  17,  1267 
Liability  of  Partnership  for,  1 7 ,  1065 
Act  contrary  to  a  statute,  i  7,  1067 
Act  for  the  benefit  of  all,  i  7,  1067 
Arrest  in   civil  action  for  fraud,  17, 
■   1067 

Breach  of  revenue  laws,  17,  1068 
Collection  of  Dehts,  i  7 ,  1066 

Extortionate  methods,  17,  1067 
When    whole   partnership    liable, 
1 7 ,  1066 
Contribution,  i  7 ,  1073 

Breach  of  duty   resting  upon  part- 
nership, 17,  1073 
In  general,  17,  1073 
Rule  that  wrongdoers   cannot  have 

contribution,  17,  1073 
Where  individual  partner  is  liable, 

I  7 ,  1074 
Where  partner  knew  that  the  act 
was  illegal,  i  7,  1073 
Criminal  Liability,  17,  1074 

Indictment  in  firm  name,  17,  1074 
In  general,  17,  1074 
Intoxicating  liquor,  i  7,  1074 
Joint  indictment,  17,  1074 
Exemplary  or  punitive  damages,  17, 

1067 
Fraud    and    Misrepresentation,     1 7 , 
1066,  1068 

In  disposition  of  partnership  prop- 
erty, I  7,  1068 
Sale  of  partner's  individual  inter- 
est, 17,   1 069 
Substitution    of    inferior    articles, 

I  7 ,  1069 
Where  made  by  one   partner,  17, 

1068 
Within   scope   of  partnership  em- 
ployment,   17,  1069 
In  general,  17,  1065 
Joint  and  several   liability,  17,  1066 
Misapplication  of  Honeys  or  Property, 
1 7, 1070 

By  one  partner,  17,  1070 
In  the  custody  of  one  partner,  17, 

1070 
Knowledge  of  other  partners,  17, 

1070 
Liability  of  the  firm,  17,  1070 
Position  in  firm  enabling  partner 

to  commit  fraud,  17,  1071 
Transactions   not  connected   with 
firm,  17,  1071 
Ratification  of  the  tort,  17,  1068 
Test  as  to  liability,   17,  1066 
Torts  not  within  scope  of  employ- 
ment, I  7,  1067 
Torts   of   partners   within    scope   of 

agency,  17, 1065 
Trust   Funds  Used   by  a  Partner  for 
the  Firm,  17,  1071 
Cestui     que     trust's     rights,      1 7, 

1072 
Following  the  fund,  17,  1072 
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PARTNERSHIP— Co»i!'<^ 

Torts— CoK^'rf 

LialJillty  of  Partnership  for — Cont'd 
Trust  Funds  Used  by  a  Partner  for  the 
Firm — Confd 
Knowledge  of  the  other  partners, 

17,  1071 
Liability  for  receipt    of   benefits, 

17,  1072 
Liability  of  firm,  17,  1071 
Liability  of  persons  who  borrow 

trust  money,  17,  1072 
Liability  of  the  trustee,  17,  1073 
Notice,  17,  1071,  1072 
Reimbursement  by  firm,   17,  1071 
Repayment  by  other  partners  ior 

trustee,  17,  1073 
What  is  suiBcient  repayment,  17, 

1073 
Where  other   partners  know  that 
the  funds   belong   to   an  estate, 
17,  1071 
Whether  liability  is  joint  or  sev- 
eral, I  7,  1072 
Wilful  and  malicious  torts,  17,  1067 
Trade-mark,   17,1192;  26,398 
An  asset  of  partnership,  17,  1192 
Dissolution,  26,  402 
Name    of    partner    or    partners,    26, 

402 
Rights  of  creditors  in  trade-marks  of 

firm,  26,  404 
Rights  of  firm  in  individual  trade-mark, 

26,  398 
Rights  of  members  of  a  firm  in  trade- 
marks of  partnership,  26,  399 
Rights  of  partners  buying  others  out, 

26,  401 
Rights  of  purchaser  in  name  of  retir-' 

ing  partner,  26,  401 
Rights  of  retiring  partner,  26,  399 
Sale  by  one  partner  to  another  of  all 

his  interest,  17,  1187 
Trade-marks    of    individual    entering 

firm,  26,  398 
Who   may   use   after   dissolution,   17, 
1 192 
Trading  Partnerships,  1 7 ,  886 

As  to  bills  and  notes,  see  infra,  Bills 

AND  Notes. 
Definition,  17,  886 

Distinguished  from  Non-Trading  Paxtner- 
shlps,  1 7 ,  889,  993 
Power  of  Partner  to  Bind  Partnership, 

17,993 

Commercial  paper,  i  7 ,  993,  994 

In  general,  17,  993,  994 

Presumption,  17,995 

Scope  of  authority  in  non-trading, 

firms,  I  7,  994 
Scope  of  authority  in  trading  firms, 

17,993 
Usage  of  merchants,  17,  994 

Examples,  17,  887 

Power  of  partners  to  bind  the  firm,  1 7, 

886 
Power  to  borrow  money,  17,  1018 
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Trover 
Demand 

By  one  partner  after  dissolution,  5 , 
528^' 
Trust  Funds  Used  by  a  Partner  for  the  Firm, 
17,  1071 

Cestui  que  trust's  rights,  17,  1072 
Following  the  fund,  i  7,  1072 
Knowledge    of    other    partners,     17, 

1071 
Liability  for   receipt  of  benefits,    17, 

1072 
Liability  of  firm,  17,  1071 
Liability  of  persons  who  borrow  trust 

money,  17,  1072 
Liability  of  trustee,  17,  1073 
Notice,  17,1071,  1072 
Reimbursement  by  firm,  i  7,  1071 
Repaj'ment  by  other  partners  for  trus- 
tees, 17,  1073 
What    is     sufficient    repayment,    17, 

1073 
Where  other  partners  know  that  funds 

belong  to  an  estate,  i  7 ,  1071 
Whether   liability  is  joint  or   several, 
17,  1072 
Trusts 

Partnership  in  the  trust,  i  7,  894 
Undue  Influence,  1 7 ,  897 ;  2  7 ,  493 

Wills,  27,516 
United  States  courts,  17,  1247 
Universal  Partnerships,  17,  888 
Definition,  17,888 
Examples,  17,  888 
Intention,  17,  889 
,   Presumption,    17,889 
Scope  of  dealing  universally,  1 7,  S89 
Where  all  the  property  of  a  partner  is 
not  embraced,  17,  888 
Usages  and  Customs,  17,  991 ;  27,  884 
Power  of  Partner  to  Bind  Partnership, 

17,991 

Immediate  locality  of  the   firm,  17, 

991 
In  general,  I  7,  991 
Publicity  and  notoriety,  i  7,  991 
Usury,  17,  1228;  27,  1016 
Examples,  27,  1016,  1017 
In  general,  27,  1016 
Overdrafts,  27,  1016 
Relation  of   debtor  and  creditor,   27, 

1016,  1017 
Share  of  profits,  27,  1017 
Vendor  and  Purchaser,  2  8 ,  So 
Dissolution  by  death,  28,  80,  81 
Examples,  28,  80,  81 
Firm  dealing  in  real  estate,  28,  80 
In  general,  28,  80 
Power  of  one  partner,  28,  80 
Verification,  17,  1307 
Waiver  of  agreement,  17,  904 
War,  1 7 ,  921 ;  28,  605 
Dissolution,  17,  1 1 05 

Duty  to  account  and  pay  over  bal- 
ance, I  7,  1 105 
In  general,  »7,  1119 
Notice  of  dissolution,  17,  11 19 
Vol.  II. 


Fartnership. 


INDEX-DIGEST. 


Fartnershipr 


Partnership    not    engaged    in   com- 
merce, 17,  1 1 05 
Residents  of  the  hostile  states,  17, 
1 105 
Warrant  of  Attorney 

To  confess  judgment,  28,  694 
Warranty 

Power  of  partner,  17,  1012 
What  Constitutes  a  FartnersMp,  17,  830 

See  infra.  Associations  Not  for 
Profit;  Defective  Incorpora- 
Tioisrs ;  Executors  and  Adminis- 
trators; Executory  Partner- 
ships; Holding  out;  Independ- 
ent Contractors  ;  Intention 
OF  the  Parties  ;  Joint  Partner- 
ship; Joint  Stock  Companies; 
Mines  and  Mining  Claims; 
Sharing  Gross  Receipts;  Shar- 
ing Losses  Only;  Sharing 
Profit  AND  Loss;  Sharing  Prof- 
its as  Compensation  for  Serv- 
ices; Sharing  Profits  for 
Rent  ;  Sharing  Profits  with 
No  Mention  as  to  Loss  ;  Socie- 
ties AND  Clubs. 

As  to  Third  Parties,  i  7 ,  877,  8g6 

Holding   out,   see    infra.  Holding 

out. 
General  doctrine,  17,  877,  878 
Sharing  of  profits,  17,877,878 
Where  no  partnership  exists   as  be- 
tween the  parties,  i  7,  877,  878 

Community  of  interest,  17,830 

Criterion,  i  7,  829 

In  gerieral,  17,  S30-832 

Intention  of  the  parties,  i  7,  831 

Question  of  law  or  fact,  i  7,  831 

Relationship  of  principal  and  agent, 
17,  831 

Sharing   of    profit   and    loss,    17,   829, 

831 
Tests  of  the  existence  of  partnership, 
17,  831 
Whether  decree  dissolving  a  partnership 

is  interlocutory  or  final,  5,  373,  374 
Whether  included  in  the  term  "  person," 

I  8 , 404 
Whether  partition  in  profits  gives  a  title 

to  capital  stock,  i  7,  845 
Who  May  Be  a  Partner,  1 7 ,  920 
See  infra.  Aliens. 
In  general,  \T,iyzo 
Insanity',  i  7,  921 
Married  -women,  see  infra,  Married 

Women. 
Persons  under  guardianship,  T.J,  921 
Winding  Up  and  Distribution,  17,  1 195 
See  infra.  Dissolution  ;  Receiver. 
As  to  appointment  of  receiver,  see  in- 
fra. Receiver. 
As  to  the  duties,  rights,  and  fovjers  of 
surviving  partners,  see  infra.  Sur- 
viving Partners. 
Accounting,  17,  iig7,  1199,  1213 

When  accounting  ends,  17,  1199 
Advances  and  expenditures,  17, 1198 
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Agreement  for  extra  compensation,!  7, 

1198 
Application  of  assets  to  liabilities,  i  7,. 

As  Between  the  Partners,  17,  1213 
Accounting,  17,  1213 
Advances,   17,  1213 
Allowance  for  Compensation,  17,  1223 

Absence  of  agreement,  17,  1223    ■ 

Absence  or  incapacity  on  account 

of  siclcness,  17,  1225 
.  Expenses  of  firm,  17,  1224 

How  fixed,  17,  1224 

Implied  agreement  to  make  extra 
compensation,  17,  1223 

Necessity   for  express   agreement 
for,  I  7,  1223 

Partner  not  attending  to  the  busi- 
ness, I  7,  1224 

Payment  of  debts  after  dissolution, 
17,  1229 

Right  to  in  general,  17,  1223 

Service   in   another   capacity,    17, 
1224 

Subsequent  promise  of  extra  com- 
pensation,  17,  1224 
Allowance   for    Expenses  and  Outlay, 

17,  1225 

Children  of  partner  who  have  ren- 
dered services,  17,  1225 

Continuing  business  after  dissolu- 
tion, I  7,  1226 

Examples,  17,  1225-1227 

Expenses    incurred   at   request   of 
all  partners,  17,  1226 

Payment  of  firm's  debts,  17,  1227 

Permanent  outlaw,  17,  1225 

Preservation  of  partnership  prop- 
erty, I  7,  1226 

Proper  items,  17,  1225 

Right  to,  17,  1225 

Secret  service  money,  17,  1227 

Unauthorized  expenses,  17,  1226 

Unexpected  termination,   17,  1225 

Unnecessary  expenses,  17,  1226 

Winding  up,  17,  1226 
Allowance  for  Interest,  i  7,  1227 

Accounting,  17,1229 

Advances  or  loans  by  one  partner, 
17,  1229 

After  balances  are  ascertained,  i  7, 
1230 

Agreement  that  Capital  Shall  Draw 
Interest,  17,  1228 
Unreasonable  delay  in  winding 

up,  I  7,  1228 
Upon  dissolution,  17,  1228 
Usury  laws,  17,  1228 
Whether  partners  may  agree,  i  7, 
1228 

Ascertainment    of    balances,     17, 
1229 

Compound  interest,  17,  1231 

Misconduct  of  Partner,  17,  1230 
Balance  in  hands  of  co-partner, 

17,  1230 
Before  balance  is  struck,  i  7, 1230 
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PARTNERSHIP—  Confd 
Winding  Up  ajid  Distribution — Confd 
As  Between  the  Partners — Confd 
Allowance  for  Interest — Confd 
Misconduct  of  Partner — Confd 
Concealing  amount  due,  17,1231 
Mingling  assets,  17,  1231 
Misappropriating  of  assets,    17, 

1231 
Understating   amount  due,    17, 
1231 
On  excess  of  capital  contributed, 

17,  1227 
On  profits,  17,  1229 
Rate,  17,  1232 
Right  to  interest  on   capital,  17, 

1227 
Sums  withdrawn  by  consent,  17, 

1230 
Unreasonable  delay  in  winding  up, 

17,  1228 
When  allowable,  17,  1228 
Where  one  partner  contributes  en- 
tire capital,  17,  1227 
Where  one  partner  has  not  brought 
in    his    stipulated    amount,    1 7, 
1228 
Arbitration  and  award,  17,  909 
Charging  with  inattention   to   busi- 
ness, I  7,  1224 
Compensation  for   Winding   up,    17, 

"54 

In  the  absence  of  an  agreement, 

17,  "54 
Services  in  excess  of  mere  winding 

up,  17,  1154 
Where  one  partner  has  contributed 

no  services,  17,  1154 
Whether  partner  is  entitled  to,  17, 

1154 
Compensation  of  partner  who  is  also 

receiver,  17,  1302 
Contribution,  17,  1213 
Debtor  and    creditor    account,    17, 

1214 
Object  of  the  partnership,  17,  1213 
Partnership  articles,  17,  1214 
Partnership  books,  17,  1214 
Payment  of  Losses,  17,  1215 
Impaired  capital,  17,  1216 
In  case  of  insolvency  of  co-partner, 

17,  121S 
Losses  Caused  by  Partner,  17,  1217 
Act  authorized,  17,  1220 
Act   beyond   his  authority,   17, 

1217 
Bad  faith,  i  7,  1217 
Culpable  negligence,  17,  1217 
Diligence  in  collecting,  17,  1219 
Failure  to  collect,  17,  1219 
Failure  to  furnish  agreed  amount 

of  capital,  i  7,  1219 
Interference  with  another  part- 
ner, I  7,  1218 
Mistake  of  judgment,  i  7,  1219 
Possession  of  the  books,  17,  1220 
Ratification,  17,  1220 
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Responsibility  for   property  re- 
ceived, I  7,  1220 
To  what  extent  liable,  17,  1220 
Unauthorized      advances,      17, 

1217,  1218 
Unliquidated  damages  for  mal- 
feasance, 17,  1218 
Where   partner   excusable,     17, 
1219 

Order  of  payment  of   losses,  17, 
1216 

Partnership  and   profits  onl3',  17, 
1217 

Removal   of  partner   from   out  of 
jurisdiction  of  court,  17,  1216 

Return  of  capital,  17.  1216 

Time  and  services,  17,  1217 

Where    one    partner    furnishes   a 
larger  share  of  capital,  17,  1216 
Return  of  Premium,  17,  1221 

Bankruptcy,  17,  1222 

Continuation  of  partnership,    17, 
1221 

Death,  17,  1221 

Dissolution  by  paying  partner,  17, 
1221 

Dissolution  in  which  neither  part- 
ner is  to  blame,  17,  1221 

False   and   fraudulent   representa- 
tions, I  7,  1222 

Fraud,  17,  1222 

How  premium  is  ascertained,  1  7. 
1223 

In  general,  17,  1221 

Misconduct  of  party  receiving  pre- 
mium, 17,  1221 

Partnership  at  will,  17,  1221 

Partnership  to  endure  for  a  certain 
time,  I  7,  122 1 

Termination  of  notice,  17,  1221 
Secret  Profits  or  Profits  Made  at  Ex- 
pense of  Firm,  17,  1232 

Accountability  of  co-partner,    17, 
1232 

After  Dissolution,  17,  1233 

Continuing  contracts,    1 7,   1233 
Embarking  in  new  venture,   i  7, 

1233 

Fraudulent  dissolution,  17,  1234 

Liability  in  general,  17,  1233 

Partnership  at  will,  17,,  1234 
Agreement  not  to  go  into  another 

business,  17,  1233 
Bona  fide  purchaser,  17,  1232 
Competing  Business,  17,  1232 

Accountable  for  profits,  i  7,  1233 

Presumption,  17,  1233 
Election   to  receive  interest,    17, 

1236 
Failure    to    pay    retiring    partner 

with  his  share,  17,  1234 
Measure  of  damages,  17,  1235 
Other    partners'    right    to    follow 

funds,  I  7,  1232  J 
Private  speculations,  17,  1232 
Profits     resulting     from    skill    of 

wrongdoer,  17,  1235 
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Reinvestment  of  receipt  in  similar 

venture,  i  7,  1234 
Rental  of  firm's  premises,  17,  1234 
Retiring  partner  so  indebted  that 

his  interest  amounts  to  nothing, 

17,  123s 
Use  of  co-partner's  funds  in  busi- 
ness witli  another,  17,  1235 
What  profits  are  to  be  accounted 

for,  17,  1235 
As  to  Creditors  and  TUrd  Persons 
Effect  of  Partner's  Lien,  17,1 199 
Allowance  of  interest,  17,  1203 
Bankrupt  member  of  firm,  17,  1204 
Conversion  of   separate  debt  into 

joint  one,  i  7,  1201 
Convej'ance  in  fraud   of  creditor, 

I  7,  1 190 
Creditor's  right  to  be  paid  out  of 

assets,  I  7,  1200 
Death  or  bankruptcy   of  partner, 

17,  1200 
Existence  of  lien  during  partner- 
ship, 17,  1199 
Joint  estate  to  joint  creditors,  i  7, 

1202 
Partner's  rights,  17,  1199 
Preference  of  individual   creditor 

over  joint  one,  17,  1202 
Priority  of  government,  i  7,  1204 
Priority  of    separate   creditors   in 

separate  assets,  17,  1202 
Proof   by   One  Estate  Against  the 

Other,  1 7,  1207 

Attachment  and  garnishment  of 
individual  assets,  17,  121 1 

Bankrupt     estate    of    partner's 
firm,  I  7,  1207 

Creditor    having    several  prom- 
ises   of    individual    partners, 

I  7,  I3IO 
Creditor   in  ignorance  of  part- 
nership relation,  17,  1208 
Effect    of     lien    upon     separate 

property,  17,  1212 
Execution  for  joint  debt  levied 
upon   separate   property,    17, 
1211 
Fraudulent  claim,  17,  1208 
Fraudulent  conversion  of  prop- 
erty, I  7,  1207 
Lien  of  judgment  upon  separate 

real  estate,  17,  121 1 
Marshalling  assets,  17,  1212 
Partner  who  has  been  discharged 

in  bankruptcy',  17,  1208 
Separate  creditor   having  secur- 
ity upon  joint   property,    17, 
1210 
Solvent  partner's  claim   arising 

out  of  fraud,  17,  1209 
Subrogation,  17,  1222 
Two  firms  witli  distinct  trades, 
I  7,  1208 
Pro  rata  distribution,  i  7,  1204 
Separate  estates  in  court  for  dis- 
tribution, I  7,  1205 
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Separate  estates  to  separate  cred- 
itors, 17,  1202 
Statutes   making  debts  joint  and 

several,  17,  1204 
Surviving  partner  becoming  bank- 
rupt, 17,  1204 
To  what  lien  extends,  17,  1204 
When  accounts  have  to  be  taken, 
I  7, 1200 
,    When  joint  creditors  are  entitled 
to  prove  against  separate  estate, 
17,  1206 
Where    creditor    and  debtor    are 

partners,  i  7,  1201 
Where  there  is  no  joint  estate,  i  7, 

1205 
Where  there  is  no  separate  estate, 

17,  1205 
Where     there     is     nothing     from 
which  joint  creditor  can  realize, 
17,  1206 
Whether  creditor  has  a  lien,  1 7, 1199 
Winding  up  by  surviving  partner 
in  case  of  death,  17,  1104 
Balances  for  inequality,  17,  1197 
Compelling    application   of    assets    to 

debts,  17,  1 197 
Dealings    preparatory    to    commence- 
ment of  partnership,  17,1 199 
Division  of  capital,  17,  1197 
Division  of  profits,  17,  1197 
Dormant  partners,  17,  931 
In  general,  17,  1195 
Lien,  i  7,  119S 

Lien  for  Debts  and  Advances,  17,  1197, 
1 198 

Property  in  hands  of  debtor,  17,  1 198 
Separate  property,  17,  11 99 
To  what  lien  attaches,  17,  1198 
Return  of  premium  paid  for  admission, 

17,  1198 
Salaries,  17,  iigS 
Steps  necessary,  17,  1195 
Whether  dissolution  discharges   part- 
ner from  liability,  17,  1195 
Witnesses,  29,  575 

Competency  of  partner,  29,  575 
Effect  of  release,  2  g ,  575 
Individual  suit,  29,  575 
Joinder  of  partners,  29,  577 
PART  PAYMENT,  see  Fraud,  Statute 
of;    Limitations   of  Actions;    Pay- 
ment. 

Part  performance,   see  Fraud,   Stat- 
ute of;  Working  Contracts. 
PARTY,  18,  I 

See  Parties  to  Actions. 
Any  party  to  a  cause,  3,  47 
Effect 

Judgments,  12,  97 
"Party"  read  as  "person,"  18,2 
PARTY  AGGRIEVED,  18,2 
See  Person  Aggrieved. 
New  Trial,  16,  615 

Judgment  in  part^-'s  favor,  16',  615 
Person  not  party  to  action,  16,  615 
Test  to  determine,  16,  615 
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PARTY  WALLS,  18,3 

See  geyierally,   EASEMENTS. 

Sec  Lateral  and  Subjacent  Support. 

Action,    I  8,  16,  17 

Alteration,  18,11 

Belonging  entirely  to  one  owner,  18,3 

Changed  character  of  adjoining  house, 

18,  13 
Contribution,  18,  13 

Additions  made  use  of    by   adjoining 
owner,  18,  14 

Agreement  mentioned  in  deed,  18,  15 

Between  owners,  4,  9 

Duty  to  contribute,  18,13 

Express  agreements,  18,  14 

Implied  agreement,  18,  13 

In  absence  of  agreement,  18,13 

Landlord  and  tenant,  18,  16 

Nature  of  right,  18,  17 

Parol  contract,  18,  14 

Repairs,  18,15 

Statutes,  18,  14 

Whether   covenant  personal  contract, 
18,  15 

Whether  covenant  runs  with  the  land, 
18,  iR 
Covenant,  i  8,  15 
Covenant      Against      Incumbrances,     see 

Real  Covenants. 

Breach  of  the  covenant  against  incum- 
brances, 4,  482 
Damages,  i  8,  16 
Dead  wall,  18,4 
Defenses,  2,  511 
Definition,  18,3 
Destruction  of  wall,  18,  9,  10 
Duties  in  general,  18,10 
Easement  and  moiety,  18,4 
Erected  one-half  on  each  of  the  contigu- 
ous estates,  2,  512 
Erection,  i  8,  n 
Excavation,  18,  10 
Form  of  action,  18,  17 
How  Created,  18,  4 

See  Prescription  ;  Statutes. 

See.    infra.    Party    Wall    Agree- 
ments; Prescription. 
Implied  Grant,  18,7 

Examples,  18,  7,  8 

In  general,  18,7 
Injunction,  10,  851 ;  18,  16 
How  created,  10,  851 

What  is  a  party  wall,  10,  851 
What  is  sufficient  wall,  10,  851 

When  injunction  will  issue,  10,851,852 

Wrongful  use  of  wall,  10,  851 
Landlord  and  tenant,  18,  16 
Liability   for    one-half    the  expense   of 

erection,  2,  512 
Liability  for  tearing  down,  2,  511 
Municipal  ordinances,  18,  9 
Parties  to  action,  18,  17 
Party  Wall  Agreements,   18,4 

Construction  of  agreement,  18,  5 

Enforcement,  18,6 

Erected  by  express  agreement;  of  the 
parties,  2,  511 


Erected  by  tenants,  18,4 

Examplesll  18,  5,  6 

In  general,  18,4 

When  liability  accrues,  18,  5 

Whether  under  seal,  18,5 
Practice  and  procedure,  18,  17 
Prescription,  2,  511 ;   18,  8 
Real  covenants,  i  g ,  1003 
Remedies,  i  8,  16 
Repairs 

Contribution,  18,  15 

Repairing,  18,  12 
Rights,  duties,  and  liabilities  of  adjoining 

owners,  18,   10 
Several  owners,  18,  3 
Solid  wall,  18,4 
Statute  of  frauds,  4,  499 
Statutes,  18,  8 

Contribution,  18,   14 
Support,  I  8,  10 
Tearing  down,  18,  12 
Tenants  in  common,  18,  3 
Title  to  in  severalty,  2,  511 
Use,  18,  II 

When  part3-  wall  ceases  to  be  such,  18,9, 
Whether  an  agreement  to  build  a  party 

wall  is  a  personal  contract  or  passes  to 

the  grantee  of  the  land,  4,  498 
Whether  an  incumbrance,  18,4 
Windows,  i  8,  4,  10 
PASS,  18,  17 

See  Tickets  and  Fares. 
PASSAGE 

Final  passage,  7,  965 
Northern  passage,  1 6 ,  750 
PASS  BOOK,  18,  18 

See   Banks    and  Banking;    Savings 

Banks. 
As  an  account  stated,  i,  117 
Bank  book  written  up,  i ,  127 
Forgery,  8 ,  4S0 

False  entries  in  pass  books,  8,  473 
Gift  by,  3,  172 

PASSENGER,  2,^42 

See  Carriers  of  Passengers. 
PASSING,  I,  173 
PASSPORT,  11,475 
See  Sea-Letter. 

Distinguished  from  sea-letter,  18,  19 
PAST 

Last  past,  i  2,  906 
PATENT  AMBIGUITY,  see  Ambiguity. 
PATENT  FOR  LAND,  see  Public  Lands. 
PATENT  LAW,  18,20 
^cf?  Infringement ;  License;  Mines 
and   Mining   Claims;    Recording 
Acts. 
As  to  invention,  see  Invention. 
Public  grants,  see  Grants. 
Public  lands,  see  Public  Lands. 
Abandonment 

Application,  18,  31 

Defenses   to   action  for  infringement, 

18,87 
Reissue,  i  8,  46 
Account 

Specific  performance,  18,  139 
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Accounting,   18,117 
Examples,  18,  117,118 
Exceptions,  18,  117 
Form  of  exceptions,  18,  117 
Joint  owners,  18,  129 
Proceedings,  18,  117 
Question  at  issue  before  master,   1 8 , 

118 
Recommittal  of  report,  i8,  117 
When  no  exceptions  can  be  taken,  i  8, 

117 
Action,  I  8 ,  73 

See     infra,    DEFENSES     TO     ACTION 
.     FOR  Infringement;  Jurisdiction; 

Suit  in  EquiTY. 
Declaration,  18,  73 
Fraudulently  Marking  an  Article  "Fat- 

entea,"  18,  124 

Expired  patent,  18,  125 

Fraudulently  marking  an  unpatented 
article,  i  8 ,  125 

Fraudulently  pirating  the   name   of 
another's  patent,  18,  125 

Imitating  name  of  patentee,  18,124 

Place  to  bring  suit,  i  8,  124 

Practice  on,  18,  124 

Respondeat  superior,  18,  135 

United  States  statutes,  18,  124 
Necessary  allegations,  18,  73 
Proper  legal  action,  18,  73 
Actions  on  Contracts,  18,  139 
Defenses,  i  8,  140 

Breach  of  warranty,  i  8,  141 

Defense  pro  tanto,  18,  142 

Duty  of  vendee  to  return  patent,  1 8, 
142 

Examples,  18,  141 

Fraud,  18,  142 

Invalidity  of  patent,  18,  140 

Invention  useless,  18,  141 

Validity  of  vendor's  title,  18,  141 

Want  of  consideration,  18,  140 
Specific  Performance,  18,  139;  22,994, 

995 

Accounts,  I  8,  139 
Conditional  agreement,  18,  139 
Examples,  18,  139,  140 
Laches,  18,  139 

When  equity  will  enforce  contract  of 
sale,  I  8,  139 
Admissions,  18,  104 
Admissions  in  answer,  i  8    loi 
Affidavits,  18,  31 
Agency,  18,  137 
Amendment,  i  8,  30 
Decree,   i  8,  116 
Amendment  of  Answer,  18,  99,  loi 
Costs  on  amendment,    18,  100 
Diligence,  i  8,  99 
Effect  of  amendment,  18,  100 
Effect  of  amendment  on  admissibility 

of  testimony,  18,100 
Examples,  i  8,  100 
Facts  admitted,  18,  100 
New    defense    depending  upon    parol 

evidence,  i  8,  100 
Presenting  new  defense,  18,  99 
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Surprise,  18,  100 

Whether  defects  may  be  cured  by,  18, 

99 
Answer,  1 8 ,  98 

Admissions,  18,  loi 
Amendment,   18,  99,  loi 

Costs  on  amendment,  18,  100 

Diligence,  i  8,  99 

Effect  of  amendment,  18,  100 

Effect  of  amendment  on  admissibility 
of  testimonj',  18,  100 

Examples,  18,  100 

Facts  admitted,  18,  100 

New  defense  depending  upon  parol 
evidence,  i  8,  100 

Presenting  new  defense,  i  8,  99 

Surprise,   i  8,  100 

Whether   defects  may  be  cured  by, 
18,99 
As  defense,  18,  98 
As  evidence,  i  8 ,  98 
Clearness  of  defense,  18,  98 
Defenses   to  action   for  infringement, 

18,  90 
Exceptions,  i  8,  99 

Material  allegations  of  the  bill,  18,  98 
Responsively,  i  8,  98 
Anticipation 

By  invention  of  third  parties,  18,  53 
Concealed  invention,  18,57 
Date  of  invention,  i  8,  52 
Diligence,  18,  53 
Examples,  18,  52,  53 
Experiments,  18,55 

Abandoned  experiments,  18,  56 

Embodied  idea,  i  8,  56 

Examples,  1 8 ,  55-57 

Invention  must  be  beyond  stage  of, 

18,  S5 
Involving  same  ideal  or  principles, 

18,^56 
Meaning  of  the  term,  i  8,  55 
Model  insufficient,  18,  56 
Only,   18,  54 
Use   of   knowledge    obtained    from 

abandoned  experiment,  18,  56 
What  amounts  to  abandoned  experi- 
ment, I  8,  55 
Extent  of  use  necessary,  i  8,  54 
Insufficient  use,  i  8 ,  54 
Knowledge  of  prior  description,   18, 

59 
Knowledge  of  prior  device,  i  8,  59 
Prior  to  date  of  invention,  i  8,  59 
Process  and  product,  18,  55 
Publication,  18,  57 

Clearly  showing  invention,  18,  58 

Incompleteness,  18,  58 

Indefiniteness,  18,  58 

Insufficient  speculation,  18,  58 

Invention  described  in  public  work, , 
18,  57 

Status  of,  18,  57 

What  does  amount  to  a  publication, 

18,57 
Reduction  into  practice,  18,  54 
Reduction  to  practical  form,  i  8 ,  53 
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PATENT  LAW— Co»^rf 
Anticipation —  Confd 
Success  of  use,  i8,  54 
What  are  experiments,  1 8 ,  54 
What  is  perfected  invention,  18,  52- 

55 
When  invention  must  be  put  into  use, 

18,  54 
Where    patented  device   can  be   con- 
structed without  exercise  of  further 
invention,  i  8,  55 
Appeal,  1 8 ,  32 

Application,  18,  33 

Bill  in  equity  to  compel  issue  of  patent, 

18,33 

In  patent  ofBce,  i  8 ,  32  ' 

Interference  cases,  18,  33 

Practice  on  appeal,  i  8,  32 

Supreme  court  of  District  of  Columbia, 
18,32 

What  courts  will  inquire  into,  i  8,  33 
Application,  see  zK/V-n,  Caveat;  Claim; 

Drawing;  Oath;  Specification. 

Abandonment,  18,  30 

Ambiguity,  1 8 ,  29 

Disclaimer,  18,  34 

Petition,  18,  26 

Second  application,  18,  31 
Arrest  of  judgment,  18,  115 
Art  or  Process,  1 8 ,  66 

Combination  of  arrangements,  18,66 

Definition,  i  8,  66 

Distinction  between  art  or  process  and 
principle  of  nature,  18,67 

Distinction  between  machine  and  proc- 
ess, 18,  67 

Examples  of  process,  i  8,  66,  67 

Method,  18,66 

Novelty  of  mechanical  means,  18,  66 

Utility,  1 8 ,  67 
Assignment,  1 8 ,  130 

Acknowledgment,  18,  13! 

Assignors,  18,  132 
Agent,  18,  132 
Executors   and   administrators,     18, 

133 
Infants,  18,  133 
Married  women,  18,  133 

Claims    arising  out  of    patented    in- 
vention   prior    to    assignment,    18, 

Condition,  i  8,  133 

Construction,  18,  132 

Definition,  18,  130 

Definition  of  grant,  18,  130 

Designation  of  parties,  18,  132 

Designation  of  subject-matter,  18,  131 

Distinguished  from  license,  18,  130 

Execution,  18,  133 

Formal    requisites   of   assignment    or 

grant,  18,  131 
Implied  warranty,  18,  134 
Intention  of  parties,  18,  132 
Necessity  of  writing,  18,  131 
Oral  testimony,  18,  132 
Proof  of  assignment,  18,  133 
Prosecution  of  infringers,  18,  133 
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Recording  Contracts,  18,  135 
Agreement    for    future   assignment, 

18,  135 
Conveyance  of  different  interest,  i  8, 

13s 

Dutv  to  see  what  rights  assignor  has, 
18,  136 

Effect  of  recording,  18,  136 

Protection  afforded  by,  18,  136 

Trespassers,  18,  136 

Unrecorded  assignment,  i  8,  136 

What  is  notice  of  prior  contract,  i  8, 
136 

What  may  be  recorded,  i  8,  135 
Requisites  of  assignment,  18,  130 
Rescission  of  contract,  18,  140 
Rights    and    liabilities     of    territorial 

grantee,  18,  130 
Royalty,  18,  138,  139 
Seal,  18,  131 
Specific    performance,     18,     139;    22, 

995 
Unpatented  Invention,  1 8 ,  134 

Employee  hired  to  invent,  18,  135 

Equitable  title,  i  8,  134 

Estoppel,  18,  13s 

Examples,  18,  134,  135 

When  assignment  can  be  made,  18, 

134 

What  may  be   referred   to,  in    inter- 
preting an  assignment,  18,  132 
Attachment  for  ^contempt,     see    infra. 

Contempt. 
Bankruptcy,  18,  144 
Bill  In  Equity 

Bill  of  revivor,  18,  109 

Cross-bill,  18,  109 

To  compel  issue  of  patent,  1 8,  33 
Bill  of  review,  18,  120 
Bill  of  revivor,  18,  109 
Bill  to  enjoin  libel  of  patent  rights,    18, 

124 
Bill  to  restrain  suits  against  customers  of 

a  manufacturer,  18.  123 
Burden  of  proof,  18,  loi,  103 
Caveat,  1 8 ,  25 

Definition  of,  3 ,  48 

Diligence  in  reduction  of  practice,  18, 
26 

Duties  of  patent  oflSce,  18,  25 

Effect  of,  18,  26 

Purpose  of,  i  8,  25 

Who  may  file,  i  8,  25 
Certified  copies,  18,  104 
Claim 

Ambiguous  claim,  18,  29 

Claim  and  specification,  i  8,  29 
Commissioners,  18,  24 

Collateral  attack  upon   judgment,    12, 
1486 
Compelling  issue  of  patent,  18,  33 
Composition  of  Matter,  1 8,  68 

New  in  itself,  i  8,  69 

Production  of  new  machinery,    18,  69 
Constitutional  Law,  1 8 ,  23 

Bights  of  State,  i  8,  65 
Examples,  i  8,  65 
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Marking    notes     given     for     patent 

rights,  I  8,  6s 
Statutes  of  limitation,  i8,  66 
To  forbid   sale   of  patented   article, 
I  8,  65 
Construction  of,  see  Infringement. 

Assignment,  18,  132 
Contempt,  18,  120 

Advice  of  counsel,  18,  121 
Colorable  charges,  18,   121 
Counsel's  fees,  18,  121 
Examples,  18,  121,  122 
Mitigating  circumstances,   18,  121 
Practice  on,  i  8,  121 
Terms  of  injunction,  18,   121 
Violation  of  injunction,  18,   120 
Contract,  18,  137 

See  License  (Patent  Law). 

See  infra,  Actions  on  Contracts; 

Assignment;  Royalty. 
Enjoining  violation  of  agreement,   18, 

143 

Equitable  doctrines,  18,  137 

Examples,  i  8,  137 

Options,  I  8,  137 

Reformation  of  instrument,  18,  143 

Rescission,  i  8,  140 

Resulting  trusts,  i  8,  138 
Costs,  18,  118 

By  whom  taxed,  18,  120 

Complainant  defeated  on  most  of  his 
claim,  18,  118 

Copies,  18,  120 

Defenses  to,  iS,  95 

Division,  18,  118 

Examples,  18,  118-120 

Exceptions,  18,  118 

Lack  of  disclaimer  in  reissue,  18,  118 

Mileage,  18,  119 

Of  amendment,  18,  100 

Prevailing  only   on   a  side  issue,   18, 
118 

Prevailing  party,  18,  118 

Printing,  18,  120 

Reference,  18,  118 

Security,  18,  119 

Statutory  right,  iS,  119 

Taxation  of,  in  patent  cases,  4,  328 

To  whom  given,  18,  118 

What  may  be  taxed,  i  8,  119 

Who  cannot  be  taxed,  18,  119 

Witnesses,  18,  119 
Damages 

Defenses  to,  18,  95 
Dangerous  invention,  i  8 ,  62 
Date  of  an  Invention,  1 8 ,  52 

As  between  rival  inventors,  18,  52 

Completion,  18,  52 

Examples,  18,  52 
Decree  pro  confesso,  18,  109 
Defenses,  see  infra,  Answer. 

Defenses  to   actions  groiuing  out    of 
contracts,   see    infra.   Actions   on 
Contracts. 
Defenses  to  Action  for  Infringement,  1 8 ,  85 

Abandonment,  1 8 ,  87 

Answer  in  equity,  i  8,  94 
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As  to  specification,  18,  85 
Defective  application,  18,  90 
Defective  grant,  1 8 ,  90 
Defenses    in   relation   to    application, 

18,  90 
Defenses   in   relation  to  grant  of  the 

patent,  1 8 ,  90 
Defenses  to  cost,  i  8,  95 
Defenses  to  damages,  i  8,  95 
Demurrer,  18,90,93 
Description,  18,86 
Enumeration  of  defenses,  18,  89 
Estoppel,  I  8,  90 
Estoppel  of  Defendant  to  Set  up  Certain 

Defenses,  18,  95 

Assignor  denying  his  title,  18,  95 

Assignor  denying  validity  of  patent, 
18,95 

License,  1 8 ,  96 
Expiration  of  patent,  1 8 ,  91 
How  defenses  can  be  taken,  18,  90,  94, 

95 

Laches  of  complainant,  i  8,  91 

Lack  of  invention,  i  8,  93 

Lack  of  title  in  plaintiff  to   bring  suit, 
18,  94 

Lack  of  utility,  i  8 ,  87 

License,  i  8,  90    , 

Limitation  of  Term  Because  of  Prior  For- 
eign Patent 
Computation,  18,92 
Default  of  owner  of  prior  patent,  i  8, 

93 

Identity  of  the  foreign  and  American 
patent,  1 8 ,  93 

In  general,  i  8,  92 

Limitation  on  face  of  patent,  i8,  93 
Limitations  of  action,  1 8 ,  95 
Matter  concealed,  18,  85 
Non-infringement,  18,  95 
Notice  of  Special  Defenses,  1 8 ,  87 

Contents,  18,  88,  89 

Date,  18,  88 

In  equity,  i  8 ,  88 

In  law,  I  8 ,  87 

Knowledge,  1 8 ,  88 

Name,  18,  89 

Of    what    defenses   notice  must  be 
given,  18,  87 

Prior  invention ,  x  8 ,  88 

Publication,  i  8,  88 

Public  use,  1 8 ,  88 

Residence,  18,  89 

Time  of  giving  notice,  1 8,  87 

To  whom  notice  must  be  given,  1 8 ,  87 

Where  objection  is  to  be  taken,  i  8, 89 

Writing,  18,  87 
Not  statutory,  18,  89 
Owner,  1 8 ,  94 

Patent  dififerent  from  application,  1 8,  94. 
Plea,  1 8 ,  90,  93 
Prior  Foreign  Patents  to  Inventor,  i  8,  gi 

In  general,  i  8,  91 

Priority  of  grant  of  application,  1  8, 
92 

Sealing,  i  8,  92 
Priority  of  patent,  i  8,  91 
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PATENT  LAW— C<j«/W 
Defenses  to  Action  for  InMngement — Confd 
Prior  patent,  i  8 ,  86 
Public  use,  i8,  86 
Reissue  invalid,  i  8 ,  94 
Release,  18,  90 
Statutory,  18,  85 

Surreptitiously  obtaining  patent,  i  8,86 
That  the  subject-matter  is  unpatentable, 

18,83 
Title,  1 8 ,  94 

Unlawful    amendment  by   representa- 
tive, I  8,  94 
Unlawful  extension,  18,94 
Whether   naming  certain  defense  pre- 
vents  patentee   from  making  other, 
18,  89 
Defenses  which   cannot    be    set    up    in 

plea,  18,  97 
Defenses  which  may  be  set  up  in  plea, 

18,96 
Delay  in  Patent  Office,  1 8,  30 
Abandonment,  18,  30 
Delay  of  more  than  two  years,  i  8,  30 
Effect  of  delay,  i  8,  30 
Payment  of  fees,  18,30  ^ 

When  application  may  be  filed,  18,31 
Demurrer,  18,  97 

Defenses   to   action  for  infringement, 

18,90,93 
In  general,  18,  97 
Laches,  18,  97 
Questions  of  pleading,  i  8 ,  97 
To  what  demurrer  must  apply,  i  8,  98 
Waiver  of  right  to  demurrer,  i  8,  98 
Depositions,  18,31    ' 
Description,      see      infra.      Drawing; 
Model  ;  Specification. 
Construction,  i  8 ,  86 
Construction,  question  of  law  and  fact, 

18,  86 
Defenses  to  action  for  infringement,  1 8, 
86 
Disclaimer,  18,  34 

By  Wliom  Made,  i  8,  35 
Assignee,  18,  35 
Inventor,  i  8,  35 
Legal  representative,  18,  35 
Effect  of,  18,36 
Examples,  18,  34 
Generally,  18,34,  35 
Reforming  description  in  specification, 

18,34 
Reissue,  18,  48 
Time  within  which  disclaimer  must  be 

made,  18,35 
What  can  be  disclaimed,  i  8,  34 
When   disclaimer  may  be   made,    18, 

34.  35 
Discovery,  i  8,  143 
Documentary  evidence,  18, 104 
Drawing,  1 8 ,  29 

Examples,  18,  29,  30 

Number  of  copies,  18,  29 

Part  of  patent,  1 8 ,  30 

Reissue,  18,  43 

Specification,  18,  27 
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Employee  hired  to  invent,  18,  135 
Equitaile    jurisdiction,    see   infra,    In- 

juNCTio.V ;  Jurisdiction. 
EqLUlty,  see  infra.  Suit  in  EquiTY. 
Bill  in  equity  to  compel  issue  of  patent, 

18,  33 
Plea  in  Equity,  1 8 ,  96 

Admission  of  answer,  i  8,  97 
Admission  of  facts  alleged,  18,  97 
Defenses  which  cannot  be  set  up  in 

plea,  18,97 
Defenses   which   maj-  be  set  up   in 

plea,  I  8 ,  96 
Non-joinder,  18,  96 
Plea  of  jurisdiction,  i  8,  96 
Presenting  single  point,  i  8,  96 
Right  to  begin  and  close,  i  8,  97 
Waiver  of  irregularities,  i  8,  97 
Estoppel,  I  8 ,  84 

Assignees  and  licensees  of  patents,  7,28 
Assignment,  18,  135 
Assignor  to  deny  title,  18,  95 
Assignor   to   deny  validity   of   patent, 

18,  95 
Contract,  18,  137 
Defenses    to   action  for  infringement, 

18,91 
Infringement  cases,  18,95 
Licensee,  I  8,  96 
Reissue,  i  8 ,  46 

Abandonment,  18,46 

Acquiescence  in  rejection  by  patent 
office,  I  8,  46 

Joint  inventors,  1 8,  129 

Limitations  to  the  doctrine,  i  8 ,  46 

Matter  disclaimed  in  original  applica- 
tion, I  8,  46 
To  set  up  certain  defense,  1 8, 95 
Evidence 

Answer  as  evidence,  1 8 ,  loi 
Documentary  Evidence,  18,  104 

Certified  copies,  18,  104 

File  wrapper  and  contents,  1 8 ,  104 

Foreign  patents,  18,  104 

Minute  books  of  corporation,  1 8, 104 

Receipts,  18,  104 

Specifications,  18,  104 
Exbibits,  18,  105 

Model  of  the  invention,  i  8,  165 

Prior  devices,  18,  105 
Expert  Evidence,  18,  105 

Admissions  by  experts,  18,  106 

Contradictory  evidence,  18,  106 

Court  calling  on  its  own  motion,  18, 
106 

Credibility,  18,  106 

Identity   of   mechanical    structures, 
18,  105 

Irrelevancy,  i  8,  105 

Matter  of  speculation ,  18,  105 

Meaning  of  the  terms  of  the  art,  i  8 , 
105 

Principle,  i  8,  105 

Question  of  fact,  i  8,  105 

Question  of  law,  1 8 ,  105 

Relevancy,  1 8 ,  105 

Weight  of,  18, 105 
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What  is  a  mechanical  expert,  i  8,  io6 

Whether  indispensable,  i8,  io6 
For  use  in  patent  office,  i  8  ,  31 
Leave   to  take  additional     testimony, 

18,  109 
Novelty,  18,  107 

Admissions   of  witnesses  who  have 
seen  the  invention,  i  8,  107 

Best  evidence,  18,  107 
Of  the  state  of  the  art,  18,  107 
Permission  to  introduce  new  evidence, 

I  8,  109 
Presumption,  18,  loi 

Corresponding  with  application,  18, 
102 

Examples,  18,  loi,  102 

Joint  patent,  18,  loi 

Of  non-infringement,  18,  102 

Patent  prima  facie  evidence  of  valid- 
ity, I  8,  101 

Prima   facie  evidence   that  patentee 
is  inventor,  i  8,  loi 

Rebuttal  of,  18,  102 

Relating  to  patents  in  general,    18, 

lOI 

Subsequent  patentee  not  an  infringer, 
t8,   102 

Prior  use,  i  8,  107 

Privilege,  1 8 ,  108 
Examination,  18,  30 
Examiner-in-chief,  18,25 
Execution  of  patent  right,  7,  129;  18,  144 
Executors  and  Administrators,  7,  257 

Action  by,  i  8,  73 

Assignment,  18,  133 
£xMt)lts,  I  8 ,  105 

Model  of  the  invention,  i  8,  105 

Prior  devices,  18,  105 
Experiment,  see  infra.   Anticipation. 
Expert  Evidence,  1 8 ,  105 

Admissions  by  experts,  18,   106 

Contradictory  evidence,  18,  106 

Court  calling  on  its  own  motion,    18, 
106 

Credibility,  i  8,  106 

Identity  of  mechanical  structures,    1  8, 

Irrelevancy,  18,  105 

Matter  of  speculation,  18,  106 

Meaning  of  the  terms  of  the  art,    18, 

Principle,  18,  105 

Question  of  fact,  i  8 ,  105 

Question  of  law,  18,  105 

Relevancy,  18,  105 

Weight  of,  18,  105 

What  is  a  mechanical  expert,    18,   106 

Whether  indispensable,  18,  106 
Extension  of  Patent,  18,  122 

Application  of  patentee,  18,  122 

By  whom  granted,  18,  122  , 

Conclusiveness  of  commissioner's   de- 
cision, 18,  122 

Defenses  to  action   for  infringement, 
18,  94 

Distinct  terms,  18,  123 

In  general,  iS,  122 
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Practice,  i  8,  122 
Rights  of  assignees,  18,  123 
Rights  of  grantees,  18,  123 
To  whom  application  is  made,  i  8,  122 
What  should  be  set  forth,   18,   122 
Extra-territorial  force  of,  10,  753 
File  wrapper,  i  8 ,  104 
First  inventor,  8,  31 
Foreign  Corporations 

Right  to  do  business  in  another  state 
when  complying  with  statutory  con- 
ditions, 8,  350 
Foreign  Patent 

Defenses  to   action  for  infringement, 

18,91 
Limitation  of   Term    Because  of  Prior 
Foreign  Patents 
Computation,  18,  92 
Default  of  owner  of  prior  patent,  i  8, 

93 

Identity  of  the  foreign  and  Amer- 
ican patent,  1*8,  93 

In  general,  i  8,  92 

Limitation  on  face  of  patent,  i  8,  93 
Prior  foreign  patent  to   inventor,    iS, 

91 

Forfeiture  of,  8,  448 

For  the  dedication  or  abandonment  to  the 
public  of  an  invention,  see  Dedica- 
tion OR  Abandonment  of  an  In- 
vention. 

Fraud 

Assignment    procured    by    fraud,    18, 

142 
Defenses  to  actions  on  contract,    1 8 , 

142 
Jurisdiction,  18,  143-145 
Jurisdiction  of  equity,  18,  143 

Fraudulently    marldng   an  Article   "Pat- 
ented,"  18,  124 
See  infra,  Trade-Marks. 
Expired  patent,  18,  125 
Fraudulently  marking   an  unpatented 

article,   I  8,  125 
Fraudulently  pirating  the  name  of  an- 
other's patent,  18,  125 
Imitating  name  of  patentee,  18,  124 
Place  to  bring  suit,  i  8,  124 
Practice  on,  18,  124 
Respondent  superior,  18,  125 
United  States  statutes,  1 8 ,  124 

Grant,  see  infra,  Assignment. 

Impairment  of  obligation  of  contracts, 
8,  624 

Implied  warranty,  10,  126 

Improvements,  i  8 ,  69 

Infants 

Assignment,  18,  133 

lufMngement 
Answer,  18,  90 

Injunction,  18,  74 
Bill  in  equity,  1 8 ,  76 
Bill  to  enjoin  libel  of  patent  rights,  18, 

124 
Bill  to  restrain  suits  against  customers 

of  a  manufacturer,  18,  123 
Contempt,  18,  120,  121 

Vol.  II. 


Patent  Law. 


INDEX-DIGEST. 


Patent  Law. 


PATENT  LAW— CowiV 
Injimction —  Contd 

Final  Injunction,  i8,  112 

Articles  made  during  life  of  patent, 

18,  113,  114 
Complainant's  title  clear,  18,  113 
Delivering    up    infringing    articles, 

18,   114 
Destroying   infringing   articles,    18, 

114 
Examples,  18,  112-115 
Expiration  of  patent  before  decree, 

18,  114 
Granted  against  whom,  18,  113 
Infringement  not  wilful,  18,  113 
In  general,  18,  112 
Necessity  of  title  at  law,  18,  113 
Other  relief  by  equity,  18,  114 
Profits  denied  on  account  of  laches, 

18,  112 
Suspension,  18,  113 
When  granted,  18,  112 
When  not  granted,  18,  T12 
Preliminary  Injunction,  1 8 ,  77 

Ability  of  defendant  to   respond  to 

damages,  i  8 ,  82 
Abjudication  Not  Warranting  Prelim- 
inary Injunction,  1 8 ,  80 

Collusive  injunction  or  decree,  18, 
80 

Evidence  different,  18,  80 

Examples,  i  8 ,  80 

New  defense  or  evidence,  18,81 
Adjudication  warranting   the    grant 

of  preliminary  injunction,  18,  79 
Admission  of  past  infringement,  18, 

S3 
Contractual    relation     between    the 

parties,  i  8,  82 
Defendant  in  prior  action  the  same, 

18,79 
Defendant  interested  in  former  suit, 

18,79 
Delay    during    pendency    of   other 

suits,  18,  81 
Estoppel,  18,  84 

Evidence  of  infringement  held  suffi- 
cient, 1 8,  83 
Examples  of  adjudication,  18,  79 
Exclusive  possession  for  some  time, 

18,83 
Favorable   decision   in  interference, 

18,79 
Final  decree  in  equity,  i  8,  79 
Former  construction  followed,  18,84 
General  principles,  18,  77 
Infringement  not  clear,  18,  82 
Judgment  by  agreement,  18,  79 
Judgment  in  a  trial  at  law,  1 8 ,  79 
Matter  of  discretion,  1 8 ,  77 
Motion  for,  1 8 ,  77 
Notorious  possession,  18,  83 
Plaintiff  filing  bond  with  defendant, 

18,84 
Plaintiff's  laches,  18,  81 
Power  of  court  to  impose  conditions, 

18,84 
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Prior  adjudication,  18,  78 
Provision    in   decree   for   dissolving 

injunction,  i  8,  85 
Public  acquiescence,  18,83 
Requiring  defendant  to  keep  account, 

18,84 
Validity  of  patent,  i  8,  78 
What    is   sufficient    evidence   of  in- 
fringement, 1 8 ,  83 
Where   the   patent    had    previously 

been  sustained,  18,  77 
Willingness  of  defendant  to  accept 

license,  18,81 
Writ  of  error,  i  8,  79 
Violation  of  agreement,  18,  143 
Insolvency,  11,  179;    18    144 
Interference,  iS,  31 
Appeal,  18,  32,  33 
Effect  of  decision,  18,  31 
Effect  of  decision  in  interference  cases,. 

18,  32 
Practice  in  interference  cases,  18,  32 
Res  adjudicata,  18,31 
When  it  arises,  18,31 
Invalid  patent  right  a  sufficient  consider- 
ation to  support  a  contract,  2,  360 ;  3, 
832 
Invention,  see  Invention. 
Inventions   by   patent   office   employees, 

18,  24 
Issue  of  Patent,  see  Reissue. 
Bill  in  equity  to  compel,  1 8 ,  33 
Recorded,  18,  34 
Seal  of  patent  office,  18,  34 
Joint  Owners,  18,  129 
Accounting,  18,  129 
Conveyances,  18,  129 
Estoppel,  18,  129 
Liability,  18,  129 
License,  1  8,  129 
Profits,  18,  129 
Whether  partners,  18,  129 
Whether    tenants     in    common,    18, 
129 
Judicial  Notice,  18,  103 
Examples,  18,  ip3,  104 
In  general,  1 8 ,  103 

Scientific  matters  of  common  knowl- 
edge, 18,  103 
Jurisdiction,  i  8 ,  70 

See  infra.  Suit  in  Equity. 
Fraud,  18,  143-145 
In  Suits  Over  Patent  Property,  18,  145 
Courts  of  the  states,  18,  145 
Equitable  jurisdiction,  18,  145 
Infringement,  18,  145 
United  States  courts,  18,  145 
Validity  of  patent,  18,  145 
Mistake,  18,  143-145 
jOf   equity    to   enforce   discovery,    18, 

143 
State  Courts,  18,  70 
Examples,  18,  70 
In  general,  i  8,  70 
Questions   arising  out  of   contracts, 

18,70 
Torts,  18,  70 
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United  States  Courts,  i8,  70 

Infringement  of  letters  patent,  i  8,  71 
Validity  of  patent,  i  8 ,  70 
Jury,  18,  112 
Laches,  18,  81 

Defenses   to  action  for  infringement, 

18,90 
Demurrer,  i  8,  97 
Rehearing,  18,  ii6 
Specific  performance,  18,  139 
License 

Defenses  to  action  for  infringement,  18, 
910 
Limitation  of  Action,  i  8 ,  66 

Defenses   to  action    for    infringement, 

18,  95 
Limitation  of  Term 
Because  of  Prior  Foreign  Patents 
Computation,  18,92 
Default  of  owner  of  prior  patent,  18, 

93 
Identity  of  the  foreign  and  American 

patent,  i  8,  93 
In  general,  18,  92 
Limitation  on  face  of  patent,  18,  93 
Lis  pendens,  18,  11 1 
Mactilne,  i  8,  68 

Added  element,  i  8,  68 
.,.-f         Definition,  18,  68 

Distinguished  from  process,  18,67 
New  machine  or  device,  i  8,  68 
Substantial   change   of   elements,    18, 

68- 
What  is  patentable  as  a  machine,  i  8,68 
Manufacturing  corporations,  14,  275 
Marking  article,   ''patented"  see   infra, 
Fraudulently    Marking    an  Ar- 
ticle "Patented." 
Marking  Article  "Patented"  by  Patentee, 
18,  126 
Duty   of    patentee   and    assignee,    18, 

126 
Presumption  as  to  marking,  18,  126 
Harried  Women 

Assignment,  18,  133 
Meaning  of  the  Term 

Art  in,  i,  775 
Method,  see  infra.  Art  or  Process. 
Mistake 

Jurisdiction,  18,143-145 
Jurisdiction  of  equity,  18,  143 
Model,  18,  26 
Reissue,  18,  42 
Specification,  18,27 
Motion,  I  8,  loi 

New  and  original  designs,  5,  643 
New  Trial,  18,  115 

Cumulative  evidence,  18,  115 

Due  diligence,  18,  115 

Incompetence  of  solicitor,  18,  115 

Lack  of  expert  testimony,  18,  115 

Material  errors,  18,  115 

Newly  discovered  evidence,  18,  115 

Verdict  contrary  to  weight  of  evidence, 

18,115 
When  granted,  18,  115 
Nonsuit,  18,  112 
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Novelty,  18,  49,  107 

See  infra.  Anticipation. 

Admissions  of  witnesses  who  have  seen 
the  invention,  18,  107 

As   good   an  effect   more   cheaply   at- 
tained, 18,51 

Best  evidence,  18,  167 

Change  of  form,  18,  49 

Composition  of  matter,  18,  68 

Date  of  an  Invention,  18,52 

As  between  rival  inventors,  18,52 

Completion,  1 8 ,  52 

Examples,  18,  52 

Statements  of  date  of  invention,  1 8 , 

52,  S3 
Definition  of  patentable  novelty,    18, 

49 
Diligence,  18,52,  53 
Equivalents,  1 8 ,  49 
Essential  to  patentability,  18,  51 
Examples,  i  8,  49,  50 
General  rules,  1 8 ,  49,  50 
Improvements,  18,  69 
Intrinsic  evidence  of  novelty,  18,  51 
Machine,  18,  69 

Materially  different  effect,  18,  51 
Meaning  of  the  word  "  principle  "  with 

reference  to  novelty,  1 8 ,  49 
New  effect,  18,  51 
New  mode  of  operation,  18,  50 
Of  mechanical  means,  18,  67 
Patent  prima  facie  evidence  of  novelty,, 

i8,  51 
Presumption  of,  18,  51 
Production  of  same  results  by  two  de- 
vices, I  8,  51 
Publication 

Prior  to  date  of  invention,  18,  59 
When  an  article  is  new,  i  8 ,  49, 50 
With    Reference  to  Combinations,    18, 

60 

Completeness,  18,  60 

In  general,  i  8,  60 
With  Reference  to  Foreign  Inventions, 

18,  59 

Importer  of  the  invention,  i  8,  60 

Necessity,  i  8,  59 
Oath,  18,26 

Broadening    application  without   new 

oath,  18,  26 
By  what  officer  administered,  i  8,  26 
By  whom  taken,  18,  27 
Conclusiveness   of  recitals   in   patent^ 

18,  26 
Contents,  18,  26 
Open  and  close,  18,  97 
Oral  Evidence 

Assignment,  18,  1 32 
Original  inventor,  17,  275 
Originality,  17,  275 
Parties  to  Action,  1 8,  71 
Assignees,  18,  72 
Equitable  and  legal  owner,  i  8,  72 
Foreign  administrators  and  executors, ' 

18,73 
Grantee,  i  8,  72 
In  general,  i  8,  71 
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PATENT  LAW-CoHif'rf 
Parties  to  Action — Cont'd 
Joining  of  grantee  and  patentee,  1 8,  72 
Joint  owners,  1 8 ,  73 
Licensee,  18,  71,  72 
Licensee  suing  licensor,  i  8,  72 
Mortgagee,  18,  71 
Patentee,  18,  71 
Personal  representatives,  18,  73 
Person  holding  legal  title,  18,71 
Partnership,  17,  861 

"  Patented,  "  see  infra.  Fraudulently 
Marking  an  Article  "  Patented. 
Marking  Articles  "Patented"  by  Paten- 
tee, 18,  126 
Duty  of  patentee  and  assignee,  1 8 , 

126 
Presumption  as  to  marking,  i  8,  126 
Patent  fuel,  3,  287 

jpatent  Office,  see  infra,  Appeal;  Cave- 
at;   Claim;    Disclaimer;    Draw- 
ing; Interference;  Oath:   Speci- 
fication ;   Surrender. 
Delay  In  Patent  Office,  1 8,  30 
Abandonment,  18,  30 
Delay  of  more  than  two  years,   18, 

Effect  of  delay,  1 8,  30 

Payment  of  fees,  i  8,  30 

When  application  may  be  filed,  18, 

31 
Duties  of  commissioner,  18,  24 
Duties  of  examiners-in- chief,  18,  25 
Establishment,  i  8,  24 
Examiners-in-chief,  18,  25 
Invention   by  patent  office  employee, 

18,  24 
Issue  of  Patent,  1 8 ,  34 

See  infra.  Reissue. 
Officers,  18,  i4 
Petition,  18,26 

Practice  of  patent  office,  1 8 ,  25 
Qualification  of  examiners-in-cfc.ief,  1  8, 

Testimony  for  use  in  patent  office,  1 8 , 

31 
Patent  Right 

A  sufficient  consideration  to  support  a 

contract,  2,360;  3,832 
Insolvency,  11,  179;  18,  144 
Pleading,  see  infra.  Answer  ;  Demur- 
«rer;  Replications. 
Plea  In  Equity,  1 8 ,  96 

Admission  of  answer,  i  8,  97 
Admission  of  facts  alleged,  18,  97 
Defenses   to  action   for   infringement, 

18,90,93 
Defenses  which  cannot  be  set  up  iij  a 

plea,  18,  97 
Defenses  which  may  be  set  up  by  plea, 

18,96  , 

Non-joinder,  18,  96 
Plea  of  jurisdiction,  i  8,  96 
Presenting  single  point,  i  8,  96 
Right  to  begin  and  close,  i  8,  97 
Waiver  of  irregularities,  i  8,  97 
Police  power,  18,  758 
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Power   of   Congress    Over  the    Grant  of 

Patents,  3,705;  18,  23  ' 

Exclusive  right  of  congress,    18,   23 

General  law,  18,  23 

Invention  in  public  use  at  the  time 
patent  is  granted,  i  8,  24 

Plenary  power,  18,  24 

Right  of  property,  18,  24 

Special  law,  18,  23 
Practice,  18,  108 

5ee2»/>-a,  Accounting;  Bill  of  Re- 
view ;  Contempt;  Costs  ;  New 
Trial;  Rehearing;  Res  Judica- 
ta ;  Stare  Decisis. 

Bill  of  review,  18,  120 

Bill  of  revivor,  1 8 ,  109 

Crossbill,  18,  109 

Divided  court,  1 8 ,  109 

Equitable  and  legal  title,  1 8 ,  108 

Generally,  18,  108 

Lis  pendens,  18,  11 1 

Parol  agreement  of  counsel,   18,  109 

Permission  to  introduce  new  evidence, 
18,  109 

Retention  of  suit,  18,  108 

Revivor,  18,  109 

Trial  at  law,  18,  112 
Presumption,  1 8 ,  loi 

As  to  marking,  18,  126 

Corresponding  with  application,  18, 
102 

Examples,  i  8,  loi,  102 

Joint  patent,  18,  101 

Of  non-infringement,  18,  102 

Potent  prima  facie  evidence  of  validity, 

I  S,  lOI 

Prima  facie  evidence  that  patentee  is 

inventor,  i  8,  loi 
Rebuttal  of  presumption,  18,  102 
Relating  to  patents  in  general,  1 8 ,  loi 
Subsequent  patentee  not  an  infringer, 
18,   102 
Principles,  18,  49 
Proceedings   on   accounting,    see  infra. 

Accounting. 
Process,  see  infra.  Art  or  Process. 
Product,  18,  68 
Property  In  Patents,  i  8,  128 
See  infra.   Assignment. 
See  generally.  License, 
Generally,  18,  128 
Joint  Owners,  18,  129 
Accounting,  i  8,  129 
Conveyances,   18,129 
Estoppel,  18,  129 
Liability,  18,  129 
License,  18,  129 
Profits,  18,  129 
Whether"partners,  18,  129 
Whether  tenants   in   common,    18, 
129 
Kinds  of  property,  18,  128 
To  whom  property  descends,  18,  128 
What  the  right  consists  of,  18,  128 
Whether  personal  or  real  property,  18, 

128 
Whether  property,  i  8 ,  128 
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Fropert7  Blgbt  in  an  Unpatented  Inven- 
tion, 1 8,  23 

Assignment,   i  8 ,  23 

Discoverer's  right,  18,  23 

Effect  of  patenting,  18,23 

Exclusive  use,  18,23 

In  general,  i  8,  23 

Knowledge   obtained  of   invention  in 
good  faith,  18,  23 

Protection,  18,  23 
Publication 

Clearly  showing  invention,  i  8,  58 

Incompleteness,  18,  58 

Indefiniteness,  18,  58 

Insufficient  speculation,  18,  58 

Invention    described    in    public    work, 

18,57 

Prior  to  date  of  invention,  1 8 ,  59 

Status  of  publication,  18,  57 

What  does  not  amount  to  a  publica- 
tion, 18,  57 
Fat>Uc  Use,  1 8 ,  60 

Double  purpose  of  profit  and  experi- 
ment, I  8,  61 

Effect  of,  18,  60 

For  more  than  two  years,  1 8 ,  60 

Number  of  articles  made,  1 8 ,  61 

Public  sale,  18,  60 

Sale  of  imperfect  invention,  18,  62 

Test,  1 8 ,  60 

Used  to  test  invention,  i  8,  62 

Use  in  public,  i  8,  62 

Use  of  machine  in  factory,  18,  61 

What  is  public  use,  18,  61 

With  or  without  consent  of  inventor, 
18,60 

Workmen  not  pledged  to  secrecy,  i  8, 
61 
Questions  of  Law  and  Fact 

Construction,  18,  86 

Expert  evidence,  18,  105 

Utility,  18,  63 
Receivers,  20,  81,  127 
Recording,  20,  530 

Record  of  Assignment,  18,  135 

Agreement    for  future   assignment, 

18,  13s 
Conveyance  of  different  interest,  i  8, 

135 
Duty  to  see  what  rights  assignor  has, 

18,  136 
Eifect  of  recording,  18,  136 
Protection  afforded  by,  i  8 ,  136 
Trespassers,  18,  136 
Unrecorded  assignment,  18,  136 
What  is  notice  of  prior  contract,  i  8, 

136 
What  may  be  recorded,  1 8 ,  135 
Reexamination,  18,  30  -- 

Reformation  of  instrument,  18,143 
Behearlng,  18,  115 

Decree  for  injunction,  18,  116 

Fraud,  18,  116 

Laches,  i  8,  116 

Petition,  18,  116 

Practice  on  motion,  18,  116 

Rules  governing,  18,  115 
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Terms,  18,  116 

Who  can  move  to  amend  decree,  18, 

117 
Reissue,   i  8 ,  36 

See  infra,  Surrender. 

Action  of  commissioner  in  granting 

reissue,  i  8,  39 
As  evidence  of  title,  18,  38 
Combination,  i  8,  44 

Combined  in  a  peculiar  manner,  i  8, 

44 

Fewer  elements  than  original  inven- 
tion, I  8,  44 

Subcombination,  18,  45 

Substitution  of  elements,  18,  45 
Defenses  to   action   for   infringement, 

18,94 
Disclaimer,   18,48 
Estoppel,  I  8 ,  46 

Abandonment,  18,46 

Acquiescence    in    rejection    by   the 
patent  office,  i  8,  46 

Limitations  to  the  doctrine,  18,  46 

Matter  disclaimed  in  original  appli- 
cation, I  8 ,  46 
Partial  invalidity,  i  8,  48 
Patentee  claiming  more  than  is  right 

to  claim,  1 8 ,  36 
Process,  18,  45 

Limitations,  i  8,  45 

Machine  and  process,  i  8,  45 

Process  and  product,  i  8,  45 

Product,   18,  45 
Reasonable  Time  Applying  for  Reissue, 

18,47 

Enlarged  claims  over  two  years,  18, 

47 
Examples,  18,  47,  48 
Excuses,  18,  48 
In  general,  i  8,  47 
Two  years,  i  8,  47 
Reissued  Patent,  18,  48  , 

Attributes  of  an  original  patent,  i  8 , 

48 
Requisites   to   the    grant  of  original 

patents,  i  8 ,  48 
Separate  and  distinct  parts,  i  8,  48 
Review  of  Commissioner's  Decision,   i  8 , 

39 

Conclusiveness  of  decision,  18,  39, 
40 

Exceeding  authority,  18,  39 

Fraud,  1 8,  40 

In  general,  i  8,  39 

Matter  of  fact,  i  8,  39 
Validity  as  to  third  parties,  1 8 ,  38 
Verbal  errors,  i  8 ,  38 
What  Can  Be  Included  in  a  Reissue,  18, 

40 

Adding  expositions  of  the  prior  state 
of  the  art,  i  8 ,  44 

Changes  allowable,  i  8,  43 

Changes  made  in  specification,   18, 

43 
Changing  drawing,  1 8 ,  43 

Changing  relative  importance  of  rel- 
ative matters,  1 8 ,  43 
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PATENT  -LK^— Cont'd 
Reissue — Confd 

Wbat  Can    Be    Included    in    a    Beissue 
— Cont'd 
Construction  of  original   patent,  1 8 , 

Definition  of  new  matter,  18,  42 

Description,  18,42 

Different  language  from  that  used  in 

original  patent,  18,  43 
Drawings,  1 8  ,  42 
Examples,  18,  40-44 
From  what  the  invention  is  'gathered, 

18,  42 
Invention   not  included  in    original 

patent,  i  8 ,  40 
Models,  1 8 ,  42 

New  or  extraneous  matter,  i  8,  41 
Omitting  ambiguous  words,    18,  44 
Parol  testimony,  i  8,  41 
Specifications,  1 8 ,  42 
Substitution  of  words,  18,  44  ' 
Wlien  Fatenl  Can  Be  Surrendered,  1 8 , 

36 

Clerical  error,  1  8 ,  36 

Deceptive  intention,  18,  37 

Defective  specification,  18,  36 

Error  through  inadvertence,  accident, 

or  mistake,  18,  37 
Former  reissue,  i  8 ,  37 
Fraudulent  intention,  18,  37 
In  general,   18,  36,  37 
Inoperative  patent,  18,  36 
Invalid  patent,  1 8 ,  36 
Invalid  reissue,  18,  37 
Mistake   that   may   be  corrected   by 
reissue,  18,  36 
Rejection,   1 8 ,  30 
Belease 

Defenses   to   action  for   infringement, 
18,  90 
Removal  of  causes,  20,  1002 
Repeal  of  Patent,  18,  127 
By  Act  of  Owner  of  Interfering  Patent, 
18,  127 

Decree,  18,  127 
Examples,  18,  127 
In  general,  18,  127 
Method,  18,  127 
By  United  States,  18,  127 
By  bill  in  equity,  18,  127 
Patent    fraudulently    obtained,    18, 
128 
Replications,  1 8 ,  99 
Examples,  1 8 ,  99 
In  general,  18,  99 
To  answer,  1 8 ,  99 
To  a  plea,   1 8 ,  99 
Rescission  of  contract,  18,  140 
Res  Judicata,  18,  iii 
Decree,  18,  iii 
Infringement,  18,  m 
Judgment,  18,  iii 

Validity   or   invalidity   of  patent,    18, 
III 
Restraint  of  trade,  3 .  885 
Resulting  trusts,  18,  138 
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Retroactive  patent,  18,  24 
Review,  i  8,  120 
Royalty,  18,  138 

Acceptance,  18,  138 

Agreement  to  extend  time  for  payment, 

18,137 
Assignment,  18,  138 
Cessation  of  royalty,  18,  138 
Consideration,  18,  138 
Invalidity  of  patent,  18,  139 
Simplicity  of  invention ,  i  8 ,  63 
Special  actions  relating  to  patents,  18,  laj 
Specification,  1 8 ,  27 
As  evidence,  18,  104 
Claim  and  specification,  18,  29 
Clearness,  iS,  27 

Defects    of    clearness    which     have 
been  held  immaterial,  1 8,  29 

Examples,  18,  28 

General  rule,  18,  27 

Material  defects,  18,  29 

Mechanical  elements,  18,  28 

Processes,  18,  28 

State  best  mode  known  to  him,  18, 
29 

Things  that  patentee  need  not  specify, 
18,  28 

To  whom  specification   must  be  in- 
telligible, 18,  28 
Contents,  18,  27 
Defects  of  clearness  which  have  bee* 

held  immaterial,  1 8 ,  29 
Defenses  to  action   for  infringement, 

18,85,90 
Drawings  and  models,  i  8,  27 
Errors,  18,  36 
Examples,  i  8 ,  28 
General  rule,  1  8 ,  27 
Ingredients,  18,  27 
Material  defects,  18,  29 
Mechanical  elements,  18,  28 
Processes,  i  8,  28 
Reissue,  18,  36,  42 
Scientific  principles,  18,  27 
Special  rules  relating  to  combination, 

18,27 
Special  rules  relating  to  composition  a 

matter,  18,  27 
State  best  mode  known  to  him,  18,  2a 
Things  that  patentee  need  not  specify, 

18,  28 
To  whom  specification  must  be  intel- 
ligible, 18,  28 
What  must  be  set  forth,  18,  27 
What  specification  includes,  18,  36 
Specific  Performance,  18,  139;  22,994 
Accounts,  I  8,  139 
Assignments  of  patents,  22,  995 
Conditional  agreement,  18,  139 
Examples,  18,  139,  140 
Laches,  iS,  139 
When  equity  will  enforce  contract  of 

sale,  I  8, 139 
Stare  Decisis,  18,  no 
Court  of  co5rdinate  jurisdiction,   18, 

no 
Examples,  18,  no 
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In  general,  i8,  no 
Injunction  suits,  i8,  in 
Rulings  of  superior  court,  i8,  no 
Verdict  in  law,  i8,  no 
State's  Power  Over  Patent  Rigbts,  i  8 ,  65 
Examples,  18,  65 
Marking  notes  given  for  patent  rights, 

18,65 
Statutes  of  limitation,  i  8,  66 
To  forbid  sale  of  patented  article,  i  8 ,  65 
Statutes  of  Limitation,  i  8 ,  95 

State  statutes,  18,  66 
Subjects  of  invention,  see    infra,    Art 
OR  Process;  Composition   of  Mat- 
ter ;  Improvements. 
Subpoena,  18,31 
Suit  in  Epiulty,  i  8 ,  74 
BiU,  18,76 

Averments  that  are  proper  in  a  bill, 

18,77 
Certainty,  18,  76 

Characterof  the  improvement,  18,  76 
Jurisdiction,  18,76 
Multifariousness,  28,  76 
Necessary  allegations,  1 8 ,  76 
Necessary  averments,  18,  77 
Number  and  date  of  letters  patent, 

18,76 
One  bill  for  infringement  of  distinct 

patents,  i  8,  76 
Prior  litigation,  i  8 ,  77 
Public  acquiescence,  18,  77 
Title,  18,  76 
Two  patents,  i  8,  76 
Unnecessary  averments,  18,77 
Examples,  18,  74,75 
Foundation,  i  8,  74 
Irreparable  injury,  18,  74 
Motion    for  preliminary    injunction, 

see  infra,  Injunction. 
Other  equity  outside  of  mere  infringe- 
ment, 18,  75 
Statutes,  18,  74 

When  Court  of  Equity  Will  Take  Juris- 
diction, I  8 ,  74 
Infringement,  i  8,  74 
In  general,  i  8 ,  74 
Injunction,  i  8,  74 
When     patent    will    expire     before 
equitable  relief  can   be   obtained, 
18,74 
Where  patent  has  expired,  i  8,  74 
Supplementary  proceedings,  24,  643 
Surprise,  i  8,  100 
Surrender,  18,  37 
See  infra.  Reissue. 
By  whom  made,  18,  37 
Executors  and  administrators,  18,  38 
How  made,  i  8,  38 
When  surrender  takes  eifect,  18,  38 
Testimony  for  use  in  patent  office,  18,31 
Trade  Marks 
Name  of  Patented  Article  After  Expira- 
tion of  Patent,  26,  316 
Copyright,  26,  319 
Distinction  between  the  English  and 
American  rule,  26,  321 


Examples,  26,  316-324 
Generic  names,  26,  321 
In  general,  26,  316 
Inventor's  name,  26,  316 
Trade-mark  adopted,  and  subsequent 

patents  obtained,  26,  320 
Trade-mark  for  patented  article,  26, 

323 
Void  patents,  26,  319 
Wrongful  Use  of  the  Word  "  Patent,"  2  6 , 

468 
See   infra,    Fraudulently    Mark- 
ing AN  Article  "Patented." 
Effect  of  use  of  the  word  "  patent," 

26,  468,  469 
Examples,  26,  468-472 
In  England,  26,  470 
In  general,  26,  468 
Provision  of  revised  statute,  26,  468 
Trial  at  law,  18,  112 
United  States 

Right  of  government   to  appropriate, 

27,532 
Utmty,  18,  62 

Art  or  process,  18,  67 
Conclusiveness  of  presumption,  18,  64 
Dangerous  invention,  i  8,  62 
Degree  of  utility  requisite,  i  8,  63 
Device  driven   out  of  the   market   by 

later  invention,  i  8,  63 
Evidence  of  utility,  18,  63 
Examples,  1 8 ,  62,  63 
General  principles,  18,  62 
Invention  capable  of  improvement,  18, 

63 
Invention  not  superior  to  other  devices, 

18,63 
Meaning  of  the  term   "useful,"    18, 

62 
Necessity,  i  8,  62 
Presumption  of  utility,  18,  64 
Question  of  fact,  i  8,  63 
Simplicity  of  invention,  18,  63 
Use  by  infringer,   1 8 ,  64 
Verbal  Evidence 

Reissue,  i  8,  43 
Verdict,  18,  ii2 
Waiver 

Demurrer,  18,  98 

Of  irregularities  in  pleading,  18,  97 
Warranty,  28,  775  . 
Witnesses,  18,  31 

Worthless   patents   as  consideration   of, 
2,  ^560;  3,  832 
PATERNITY,  18,  146 

See  Bastardy;  Child;  Illegitimate 
Children;     Legitimacy;     Parent 
and  Child. 
PATRIMONY,  18,  146 
PATRONAGE,  18,  146 
PATTERN,  II,  370 

PAUPERS,  see  Forma  Pauperis  ;  Poor 
AND  Poor  Laws. 
Foreign,  8,  280 
Support 
By  Towns 

In  general,  18,  813 
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PAWN 

Distinguished  from  pledge,  i8,  588 
PAWNBROKER,    see    generally,     Bail- 
ment. 

See  Pledge  and  Collateral  Se- 
curity. 

License,  13,  516 

Memorandum,  15,  278 
PAY,  18,  146 

Pay  of  experts,  7,  516 
PAYABLE,  18,  146 

Due,  6,  36 

Due  and,  6,  40 

Made  payable,  13,1197 

Payable  as  convenient,  18,  147 

Payable  in  one  or  two  years,  18,  147 

Pa V able  in  trade,  18,  146,  187 
PAYEE 

Definition  of,  2,  315 
PAYMENT,  18,  148  ' 

See  generally ,  ,AccoRjy  AND  Satisfac- 
tion; Demand;  Interest;  Money. 

See  Mechanics'  Liens  ;  Novation  ; 
Receipt;  Revenue  Laws;  Tender. 

As  satisfaction  of  judgment,  see  Judg- 
ment. 

Courts,  payment  of  money  into  court,  see 
Tender. 

Legal  tender,  see  Money. 

Of  legacy,  see  Legacies  and  Devises. 

Payment  under  duress,  see  Duress. 

Receipt,  see  Receipt. 

Suretyship,  see  Suretyship. 

Taxation,  see  "Taxation. 

Usury,  see  Usury. 

Vendor  and  purchaser ,  see  Vendor  and 
Purchaser. 

Acceptance  of  conditional  tender,  18, 154 

Acceptance  of  negotiable  instrument  for 
a  less  sum  in  satisfaction  of  a  greater, 
3,  834;   18,  230 

Account,  18,  167 

Account  stated  as,  i,  122 

Agency,  i,  1036;  18,  191 

Agent  authorized  to  receive,  18,  191 

Agent  who  has  made  the  loan,  i  8,  191 

Attorney,  18,  191 

Authority  to  receive  interest,  18, 193 

Burden  of  proof,  l  8,  192,  193 

Cash,  18,  194 

Commutation,  18,  194 

Death  of  creditor,  18,  193 

Delivery  of  note  to  agent  of  holder  for 

collection,  18,  191 
Evidence   of  agent's   authority   to  re- 
ceive, I  8,  191 
Examples  of   payment  to  agents,   i  8 , 

191-195 
In  general,  18,  191-195 
Medium  of  payment,  18,  194 
Payment  in  anything  but  money,  18, 

194 
Receiving  note  as  payment,  18,  194 
Receiving   payment  before   it   is  due, 

18,  194 
Release  of  an  agent's  own  debt,  i  8,194 
Revocation,  18,  193 
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Agreement   to  accept  a  smaller  sum  in- 
payment of  a  larger,  3,  834;    i  8,  230 
Application  of  Payments 

A  demand  due  and  paj'able  before  one 

not  yet  due,  5,  200 
A  legal  demand  rather   than  one  not 

enforceable  at  law,  5,  198,  200;   18, 

240,  246,  248 
Application  by  law,  5,  199 
By  Court,  1 8 ,  245 

Court  Will   Not  Disturb  Application 
Made  By  Parties,  18,  246 
Claim  not  recoverable  at  law,  18, 

246 
Examples,  i  8 ,  246 
In  general,  i  8,  246 
Usurious  contract,  i  8,  246 

Debt  which   first  becomes  due,  18, 
247 

Interest,  1 8 ,  249 

Legal  debt,  5,  200;   18,  248 

Money    realized   on    execution,    18, 
247 

Principal  and  interest,  1 8 ,  249 

Rules  governing.application,  18,  246 

Running  Open  Account,  1 8 ,  249 
Examples,  i  8,  250 
General  rule,  18,  249,  251 
One  item  better  secured  than  an- 
other, I  8 ,  250 
Priority  of  time,  18,  249 
When  rule  does  not  apply,  18,  25a 

Several  notes  secured  by  same  mort- 
gage, 18,  247 

To  debt  due,  18,  248 

To  oldest  charges,  18,  247 

To  Unsecured  Debts,  18,  251 
Examples,  18,  251,  252 

Wbere  Neither  Party  Makes  Applica- 
tion, 18,  245 
Examples,  1 8 ,  245,  246 
General  rule,  18,  24.5 
By  Creditor,  5 ,  197 ;  18,  237 

Application,  how  shown,  18,  242 

Application   of   entire    payment   to 
one  demand,  5,  199 

Book  entries,  5,  199;    18,  242 

Creditor  holding  several  notes,    18, 
238 

Debt  barred  by  statute  of  limitations, 
5,  198 

Debt  not  legally  enforceable,   5,  198, 
200;  18,240,  246,  248 

Examples,  i  8,  238 

Express   declaration    of   application, 

S,  198 
Firm  and    individual    member,     17, 

1086;  I  8,  240 
Giving  receipt  for  a  particular  debt, 

5,  199 

Illegal  demands,  5,  198 

Illustrative  cases  of  creditor's  right, 
I  8,  243 

Institution  of  suit  on  debt,  i  8,  242 

Liquidated  debt,  5,  198 

May  make  application    most   favor- 
able to  himself,  18,  239 
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Must  be  a  debt  due,  5,  198;  18, 
238 

On  failure  of  debtor  to  direct  appli- 
cation, I  8,  237 

Personal  debt  of  debtor  rather  than 
debt  due  in  a  representative  ca- 
pacity, 5,  198 

Personal  security,  18,  240 

Priority  of  items,  5,  200 

Rights  of  third  parties,  18,  239 

To  unsecured  debt,  i  8,  239 

Usurious  claim,  18,  241,  246,  248 

When  application  must  be  made,  5) 
198 

When  Creditor  May  Hake  Application, 
I  8,'  241 
After  controversy   has  arisen,  18, 

242 
At  the  trial,  i  8 ,  242 
Before  trial,  18,  242 
Whether  it  must  be  made  imme- 
diately, 1 8 ,  241 

Where  debtor  makes  no  application, 

5,  197 
Where   payment   is   involuntary,    5, 

197 
By  Debtor,  5,  196;   18,  234 
At  time  of  payment,  18,  234 
Before  payment,  i  8,  234 
Debtor's  intention  must  be  manifested 

to  creditor,  5 ,  196 
Debtor's  right  to  direct  application, 

5,  196 
Duty  of  Creditor  to  Accept  Debtor's 

Appropriation,  i  8 ,  235 

Changed  without  debtor's  consent, 
18,  23s 

Effect  of  acceptance  of  money,  i  8, 
235 

Effect  of  creditor  refusing  to  ac- 
cept application  made  at  time  of 
payment,  i  8,  235 

Examples,  18,  235,  236 

In  general,  i  8 ,  235 

Where  interest  is  due  on  debt,  i  8, 
236 
Examples,  18,  234,  235 
Hovs'  shown,  18,  236 
Leaving  interest  unpaid,  5,  197 
Limitations  upon  debtor's  right,  5, 

197 
Necessity  that  intention  be  expressly 

declared,  5,  197 
Public  officers,  18,  235 
Right  to  direct  in  first  instance,  i  8, 

234 
The  expression  of  a  wish,  5,  197 
When  debtor  must  make  application, 
18,236 

Changing  application,  5,  199 

Changing  application  by  mutual  con- 
sent, 5,  199 

Changing  application  to  injury  of  third 
parties,  5 ,  199 

Claim  against  a  party  directly  rather 
than  one  against  him  secondarily,  5 , 
201 
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Conceded  demand  rather  than  one  dis- 
puted, 5 ,  201 
Debt  having  more  precarious  security 

in  preference  to  another,  5,  200 
Effect  of,  5,  199 

Extinguishment  of  interest  in  prefer- 
ence to  principal,  5,  200 
First  payment  to   item  of  continuous 

account,  5,  199 
Instruction,  examples  of,  11,  268 
Interest,  1 1 ,  410 

General  rule,  1 1 ,  410 
Higher  rate  of  interest  than  law  al- 
lows, 1 1,  410 
Statute  prescribing   mode    of   com- 
puting, I  I,  411 
Where  compound  interest  allowed, 
1 1 ,  410 
Limitation  of  Actions 

Part  payment,  13,  757 
Money  realized  from  mortgage,  13,243. 
Once  Made  Conclusive,  i  8 ,  243 
Consent  of  both  parties,  i  8,  244 
Examples,  18,  244 
Illegal  claim,  i  8 ,  244 
Upon  both  parties,  i  8,  244 
When  application  becomes  irrevoca- 
ble, I  8,  244 
Partnership,  5,  197;  17,  1086;  18,  240 
After  dissolution,  17,  1086 
Change  of  membership,  i  7,  1087 
Creditor    not    knowing    from    what 
source   money  was   obtained,    17, 
1086,  1087 
Duty    to    exercise   good   faith,    17, 

1086 
Firm  and  partner  creditors  to  same 

person,  i  7 ,  1086 
General  rule,  17,  lo86 
Old  and  New  Firms,  1 7 ,  1087 

Account  not  continuous,  17,  1088 
In  general,  17,  1087 
New  account  with   new  firm,  17,. 
1088 
Partner  and  firm  both  indebted,  17, 

1086 
Payment  made  by  debtor  partner,  17, 

1086 
Payments     made    with     partnership 

funds,  17,  1086 
Persons   in   different  capacities,   1 7, 

10S6 
Presumption    as    to    payment  by   a 
debtor  whose  firm  is  also  a  debtor, 
17,  1087 
Retiring  partner,  17,  1087 
Pledge  and  Collateral  Security,  i  8 ,  723 
Discretion  of  creditor,  18,  724 
In  general,  i  8,  723 
Security  for  only  part  of  debt,  18, 

724 
Where  there  are  several  debts,  18, 
724 
Preference  to  interest-bearing  debt  be- 
fore one  bearing  no  interest,  5,  200 
Right  confined  to  original  parties,  18, 
244 
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Application  of — Cont'd 
Suretyship,  24,  820 

Application  by  creditor,  24,  820 
Application  by  law,  24,  820 
Application  to  unsecured  debt,  24, 

820 
Examples,  24,  820-822 
In  general,  24,  820 
Surety's  right,  18,  245 
Surety's  voice  in  making  application 
of  payment,  5 ,  200 
Third  party's  voice  in  making,  5 ,  200 
Where  money  arises  from  some  prop- 
erty applied  to  reduce  indebtedness 
resting  against  such  property,  5,  201 
Where  neither  party  applies  a  payment, 

5,  199 
Applying  bank  deposit,  i  8,  196 
Assessment 

Forfeiture  for  non-payment  of,  18,  422 
Assignment  for  Benefit  of  Creditors 
Payment  of  debts  after,  i  8,  190 
Attornej'  authorized  to  receive,  18,  igi 
Bank  Bills,  I  8 ,  164 

Current  notes,  1 8 ,  165 

Insolvent  bank,  18,  164 

Whether  bank  bills  pass  as  money,  1 8, 

164 
Whether  they  constitute  payment,  1 8 , 

164 
Bills  and  Notes  as,  5 ,  5282^"*;  1 6,  873;  18, 
167 

See  Bills  and  Notes. 
See  infra.  By  Note  of  Continuing 

Partner;     By    Note    of    Third 

Person;  Checks. 
Agent  authorized  to  take  note,  i  8,  194 
Burden  of  proof,  18,  171,  174 
Certificate  of  deposit,  18,  184 
Conclusiveness  of  receipt,  18,  170 
Creditor    not    requiring    debtor's    in- 
dorsement, I  8,  171 
Debtor's  own  note,  i,  I02;    18,  171 
Depriving  creditor  of  security,  16,876 
Depriving  taker  from  some  substantial 

benefit,  1 6 ,  876 
Evidence  of  agreement,  18,  169 
Examples,  i  8,  190,  191 
Executor's  note,  18,  184 
•Gambling  note,  18,  175 
General  rule,  16,  873;   18,  167,  190 
Giving  receipt  in  full,  1 6 ,  S76 
Goods  Sold  at  tbe  Time,  18,  182 

Examples,  18,  182-184 

Note  of  third  person,  18,  183 

Risk  of  vendor,  18,  182 

Vendor   induced    to    take    note    by 
fraud,  18,  183 
Illustrative  cases,  i  8 ,  181-183 
In  Arkansas.  18,  179 
In  Illinois,  18,  179 
In  Indiana,  16,  875 
In  Louisiana,  18,  179 
In  Maine,  16,  875;   18,  179 
In  Massachusetts,  16,  875;    18,  179 
In  Pennsylvania,  18,  179 
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In  Rhode  Island,  18,  179 

In  South  Carolina,  18,  179 

In  Vermont,  16,  875;   18,  179 

Intent  of  parties,  1 6 ,  873 

Lost  or  stolen  bills  or  notes,  18,  191 

Necessity  of  agreement,  1 6 ,  873 

Necessity  of  demand   of  payment  of 

cheque,  18,  177 
New  note  on  grounds  of  usury,  1 8 ,  181 
Non-negotiable   instrument,    16,   874, 

876;   18,  190 
Note  expressly  accepted   as  payment, 

18,173 
Note  Negotiated,  18,  175 

Note  produced  and  delivered  up,  18, 
176 

Suit  on  note  or  original  cause  of  ac- 
tion, 18,  176 

What  will  excuse  the  production  of 
the  note,  18,  176 

When  note  cannot  be  produced  on 
trial,  18,  17s 

Whether  suit  can  be  brought  on  orig- 
inal consideration,  18,  175,  176 
Notes  and   Other  Securities  Made  Fay- 
able  at  a  Particular  Baiilr,  1 8 ,  199 

Examples,  18,  199 

Funds  lost  through  subsequent  fail- 
ure of  bank,  18,  199 

Whether  payable  absolutely,  18,  199 
Note  transferred,  16,  874 
Order  on  third  person,  18,  184 
Partnership,  i8,-i72 
Party  ignorant  that  it   was  worthless, 

18,  174 
Payment  before  maturity,  18,  198 
Payment  to' one  not  the  holder,  i  8,  igo 
Payment  to  payee  or  indorsee,  18,  190 
Presumption,  18,  179,  206 
Presumption  of  payment,  18,  167 
Presumption     that     holder     is    legal 

owner,  i  8,  190 
Prima  facie  evidence  of  payment,   18, 

171 
Question  of  law  and  fact,  18,  169,  173 
Rebutting,  presumption,   16,  875;   18, 

180 
Receipt,  18,  170 
Recovery  on  original  cause  of  action, 

18,  176 
Renewal,  16,  876 

Return  of  old  note,  16,  876;   18,  179 
Rules  of  Indiana  court,  18,  178 
Stoppage  in  transitu,  2,  856;  23,  906 
Surrender   of  old   note,    16,   876;   18, 

169 
Suspension  of  right  of  action,  18,  177 
Taking  note,  i  8,  169 
Void  note,  16,  874;   18,  174 
When  not  payment,  18,  167 
When  payment,  18,  167 
Where  creditor  has  destroj'ed  its  value 

to  debtor,  18,  177 
Where  surety  pays  debt  of  principal, 

I  8,  184 
Where  there  is  evidence  of  a  course  of 

dealing,  18,  173 
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Whether  intent  is  question  of  law  or 

fact,  1 6,  873 
Whether    original    contract  is   extin- 
guished, 16,  872 
Who  entitled  to  have  bill  or  note  upon 

payment,  5 ,  5282^'" 
Worthless  cheque,  18,  174 
Worthless  note,  16,  874;   18,  174 
Book  Entries,  iS,  200 

Entries  in  creditor's  books,  i  8,  201 
Examples,  18,  200,  201 
Form  in  which  account  is  kept,  i  8,  201 
In  general,  18,  200 
Made  by  payor,  18,200 
Made  in  course  of  business,  i  8,  200 
Broker's  power  to  receive,  ^ ,  574 
Borden  of  Froof,  18,  201 

Agent's  authority,  18,   192,  193 
Party  pleading  payment,  i  8,  201 
Payment  by  bill  or  note,  18,  171 
That  negotiable  promissory  note  was 
not  taken  in  payment  of  precedent 
debt,  2,  652 
Upon  whom  burden  of  proof  rests,  18, 
201 
Business  Necessities 

Forcing   creditor   to    accept  part  pay- 
ment of  debt,  6,  72 
By  Note  of  Continuing  Partner,  1 6 ,  912 
Acceptance  as  payment,  16,  913 
Acceptance  of  creditor,  16,  913 
Acceptance   of  note  of   each  partner, 

16,915 
Assent  of  new  partner,  16,  915 
Burden  of  proof,  16,  916 
Consideration,  16,  913 
Examples,  16,  912 
Goods  purchased  but  not  paid  for,  16, 

916 
Implied  assent,  16,913 
Individual    note  of  one   partner,    16, 

912 
^       Intent  question  for  jury,  i  6,  914 
'  Liability  of  prior  firm,  i  6,  912 

New    partner    recognizing    note,   16, 

916 
Note  considered  higher  security,    i  6 , 

912 
Note  for  debts  of  prior  firm,  16,  915 
Taking  note  of  one  partner,  i  6 ,  914 
When    note  considered  as   collateral, 

16,814 
-  Whether  retiring  partner  is  discharged, 

16,  912 
B7  Note  of  TWrd  Person,    16,   880;    18, 
171 

Antecedent  debt,  16,  880,  881 
Certified  checks,  16,  881 
Indorsement,  16,  881 
Implied  agreement,  16,  880 
Mere  acceptance  of  note  alone,  i  6,  880 
Necessity  of  evidence  that  it  was  taken 

in  satisfaction,  16,  880 
Note   accepted  without    indorsement, 

16,  880 
Note  of  an  agent,  16,  881 
Presumption,  16,  880,881 


201 


Whether  creditor  accepts  note  of  third 
person,  i  6,  880 

Whether    original     liability     is     dis- 
charged, 16,  880 
By  stranger,  18,  160-163 
By  third  party,  18,  187 
By  Whom  Payment  May  Be  Made,  18,  187 

By  third  party,  18,  187 

In  general,  18,  187 
Certificate  of  deposit,  18,  184 
Checks,  16,  874;  18,  167,  169,  173,  174 

Order  of  payment,  3,  218 

Part  payment  of,  3,  218 

Payment  by,  3,  218;   16,  874;   18,  167, 
169,  173,  174 

Time  within  which  drawee  must  make 
payment  or  refuse,  3,  217 
Common  carrier,  see  infra.  Voluntary 

Payment. 
Condition  precedent,  3,  913 
Condition  that  whole  amount  shall  be- 
come payable  if  interest  is  not  paid,  8, 

450 
Confederate  money,  15,  706,707 
Confederate  Notes,  18,  165 
Examples,  18,  165,  166 
Valid  as  payment,  i  8 ,  165  ' 

Where  voluntarily  received,  18,  165 
Whether    regarded  as   currency,    18, 
165 
Conflict  of  laws,  3 ,  580- 
Contracts  payable  in  foreign  money,  i  5 , 

708 
Counterfeit  money,  i  8,  167 
Cross  demand,  18,  152 
Currency,  4,  957 

"  Current  funds  "  and  "  currency,"  2 ,  326 
Current  notes,  18,  165 
Definition,  i  8,  149 
Demand,  see  Demand. 
Distinguished  from  settlement,  2  2 ,  489 
Duress,  18,  218 

Mere  threat  to  sell,   18,  222 
Officer  threatening  to  execute  warrant, 
I  8,  221 
Effect  of  part  payment,  i,  99 
Equitable  though  not  enforcible  at  law, 

9,878 
Evidence  of  Payment,  see  Receipt. 
Book  Entries,  1 8 ,  200 

Book  entries  made  by  payor.  1 8 ,  200 
Entries  in  creditor's  books,  i  8,  201 
Examples,  18,200,  201 
Form  in  which  account  is  kept,  18, 

201 
In  general,  i  8,  200 
Made  in  course  of  business,  18,   200 
Burden  of  froof,  see  infra,  Burden 

OF  Proof. 
Circumstances,  18,  201 
Examples,  18,  201,  202 
Various  questions,  18,  201-203 
Weight  of  evidence,  i  8 ,  201 
Execution,  18,  160 

Distinction  between  real  and  personal 

property,  i  8,  160 
Examples,  i  8,  160 
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PAYMENT— Co«rrf 
Execution —  Cont'd 

In  general,  i8,  i6o 

Part  payment  to  officer,  1 8 ,  i6o 
Foreclosure   of  mortgages,   8,  231;   18, 

Fraud,  18,  218 

Giving  of  Higher  Security,  18,  185 

Examples,  18,  185 

Note  under  seal,  18,  185 

Obligation  of  equal  dignity,  18,  185 

Whether  it  constitutes  payment,  18, 

i8s 
Guarantor 

Instruction,  examples  of,  11,  270,  274, 

27s 
How  Payment  Is  to  Be  Made,  18;  195 
Agreement,  18,  195 
Applying  bank  deposits,  18,  196 
Debtor's  duty,  18,  195 
General  rule,  18,  195 
Usual  mode,  1 8 ,  195 
Whether  it  must  be   paid   personally, 

18,  19s 
nitigal  Currency,  18,  167 

Counterfeit  money,  1 8 ,  167 

Validity,  16,  167 
In  Money  Only 

Currency,  2,  326 
In  payment  and  discharge  of,  8,  81 
In  Something  Else  than  Money,  18,  231 

Additional  consideration,  18,  232 

Agreement  under  seal,  1 8 ,  232 

At  different  place,  i  8,  231 

At  different  time,  18,  231 

Composition  with  creditors,  18,  223 

To  third  party,  18,  231 
In  Specific  Articles,  18,  186 

Acquiescence  of  creditor,  18,  186 

Agreement  of  parties,  18,  186 

"  Payable  in  trade,  "18,  187 
Instruction 

Examples  of,  11,  268,  269,  271-273 
Insurance  Brokers 

Authority     to     receive     payment,     2, 

594 
Interest  on  money  paid  by  mistake,   1 1 , 

398 
Joint  payees,  18,  195 
Justice  of  the  peace,  12,  452 
Limitation  of  Actions,  1 3 ,  724 

Mistake,  13,  725 

Pa3'ment  by  installments,   13,  725 
Loan  or  payment,  18,  205 
Local  assessments,  1 8 ,  220 
Logs  and  lumber,  13,  1022 
Mechanics'  Liens 

Plea  of,  15,  175 
Medium  of  Payment 

See  Legal  Tender;  Tender. 

By  bills  and  notes,    see  infra,    Bills 
AND  Notes. 

By  check,  see  infra.  Checks. 

Account,  18,  167 

Bank  Bills,  18,  164 

Current  notes,  18,  165 
Insolvent  bank,  18,  164 
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Whether  bank  bills  pass  as  money, 

i8,  164 
Whether  they  constitute    payment, 
18,  164 
Collection  by  agent,  18,  194 
Confederate  Notes,  18,165 
Exarnples,  18,  165,  166 
Valid  as  payment,  18,  165 
Where  voluntarily  received,  i8,  165 
Whether  regarded  as  currency,  18, 
165 
Giving  of  Higher  Security,  18,  185 
Examples,  18,  185 
Note  under  seal,  18,  185 
Obligation  of  equal  dignity,  18,  185 
Whether  it  constitutes  payment,  1 8, 
185 
Illegal  Currency,  i  8,  167 
Counterfeit  money,  18,  167 
Validity,  18,  167 
Money,  1 8 ,  163 

See    infra.    In    Something    Else 

Than  Money. 
Bank  bills,  18,  164 
Examples,  18,  163,  164 
What  is  money,  18,  163,  164 
Whether  payment  in  money  is  im- 
plied, I  8,  163 
Payment  in  Specific  Articles,  18,  186 
Acquiescence  of  creditor,  18,  186 
Agreement  of  parties,  18,  186 
"  Payable  in  trade,"  i  8,  187 
Mistake,  15,  676 

See  infra.  Voluntary  Payment. 
Of  fact,  15,  677 
Of  law,  15,676 
Mode  of  payment,  18,  195 
Money,  1 8 ,  163 

Bank  bills,  i  8,  164 

Examples,  1 8,  163,  164 

Paid   under   mistake   or  ignorance  of 

fact,  9,  872 
What  is  money,  i  8 ,  163,  164 
Whether  payment  in  money  is  implied, 
18,  163 
Mortgages,  1 5 ,  872 

After  condition  broken,  15,  875 
Application  of  payment,  i  5,  876 
As  extinguishment  of  mortgage,  i  5,872 
Effect  of  payment,  1 5 ,  872,  875 
Payment  before  due,  1 5 ,  875 
Purchaser  of  estate  paying  off  incum- 
brance, 15,  873 
Where  it  is  to  mortgagor's  advantage 
that  mortgage  continues  to  exist,  15, 
872 
Whether  mortgagee  can  be  compelled 
to  receive  payment  before  it  is  due 
15,875 
Mutual  insurance,  16,  74 
National  banks,  16,  207 
Note  for  note,  i ,  103 
Note  of  third  person,  i,   loi 
Of  annuities,  i ,  597 

Of  claim  which  has  been  allowed  and 
approved  without  order  from  probate 
court,  5 ,  234 
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Of  Less  tban  Is  Due  / 

Whether  it  discharges  a  contract,    3, 

89s 
Of  money  due  in  property,  i ,  99 
Of   note   to   one   having   possession,    i, 

341 
"  On  or  before  "  a  certain  day,  z,  162 
Open  and  close,  i  7,  201 
PartnersMp 

As  to  the  application  of  payments,  see 
infra.  Application  of  Payments. 
Part  Payment,  18,  230 

Acceptance  of  part  payment  on  condi- 
tion that  if  accepted  it  shall  be  a  dis- 
charge in  full,  18,  154 
As  an  admission,  18,  232 
As  waiver  of  damages,   1 8 ,  232 
Computation  of  interest  on  part  pay- 
ment, 18,  233 
Effect,  18,  230  r 

Rffect   on   statute   of  limitations,    see 

Limitation  of  Actions. 
To  officer  holding  execution,    18,   160 
Unliquidated  demand,  18,  230 
Whether  an  Extinguishment  of  the  Debt, 
1 8 ,  230 
Agreement   of   the   parties,  3,  834; 

18,  230 
Composition  with  single  debtor,  3, 

389 
Liquidated  demand,  18,  230 
Rule  has  no   application   to   compo- 
sition with  several  creditors,  3,  386 
Whether  creditor  bound  to  accept,  18, 

233 
Whether  it  makes  account  mutual,  18, 

233 
Payment  or  Purchase,  18,  160 
Debts  paid  by  stranger,  i  8,  160 
Examples,  18,  161,  162 
In  general,  18,  160 

Note  or  bill  taken  by  stranger,  i  8 ,  160 
Question  of  law  and  fact,  18,  163 
Personal  payment,  18,  195 
Place  of  Payment,  18,  198 

Debtor's  duty  to  seek  out  creditor,  18, 

198 
General  rule,  18,  198 
Notes  and  Other  Securities  Made  Payable 

at  a  Particular  Bank,  18,  199 

Examples,  i  8,  199 

Funds  lost  through  subsequent  fail- 
ure of  bank,  iS,   199 

Whether  payable  absolutelj',  18, 199 
Where  no  specific  place  is  agreed  upon, 

18, 198 
Pleading,  18,  253,  551 

Affirmative  defense,  1 8 ,  253 
After  Hilary  rules,  18,  551 
At  common  law,  18,  551 
General  averment  sufficient,  i  8,  254 
General  issue,  1 8 ,  254 
Justice  of  the  peace,  1 2 ,  452 
Necessity  of  pleading,  1 8 ,  253 
Performance,  18,  254 
Under  general  issue,  18,  551 
When  it  may  be  pleaded,  i  8,  253 
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Fledge  and  Collateral  Security,  18,  722 
Accounting  for  profit,  i  8,  723 
Application  of  Payment,  18,  723 

Discretion  of  creditor,  i  8,  724 

In  general,  i  8,  723 

Security  for  only  part  of  debt,  18, 
724 

Where  there  are  several  debts,  18, 
724 
Effect  of,  18,  722 
In  general,  i  8,  722 
Payment  of  full  debt,  18,  723 
Pledgor's  interest  after,  i  8,  722 
Renewal  of  note,  18,  723 
Satisfaction   must  be   substantial,   18, 

723 
Tender,  1 8,  724 

Action  for  debt,  i  8,  724 

Bringing  money  into   court,  18,  725 

Conditional  tender,  18,  725 

Full  amount,  18,  724 

In  general,  18,  724 

Offer  to  pay,  18,  725 

Production  of  money,  18,  725 

'Refusal  of  tender,  18,  726 

Surety  for  debt,  18,  726 

Trover,  18,  726 

Whether  debt  is  discharged  by,  18, 

724 

Whether  equivalent  to  payment,  18, 
724 

Whether  lien  is  discharged  by,  18, 
724 
What  amounts  to  payment,  18,  723 
Premium  of  insurance,  18,  156 
Presumption  of,  8,  201;  13,669,  731;  18, 

203 
See  generally.  Statute  of  Limita- 
tions. 
Affirmative  relief,  1 3 ,  674 
Against  the  government,  i  3,  672 
Anticipating  operation  of  statute,  13, 

670 
Application  to  trust,  13,  671 
As  to  whether  a  promissory  note  acts 

as  an  absolute  extinguishment  of  the 

debt,  3 ,  896 
Cancellation  of  instrument,  18,  206 
Concurrent  remedy,  13,  670 
Continuance  and  payment  conflicting, 

19,40 
Effect  of  debtor's  absence,  13,671 
Effect  of  other  disabilities,  13,  671 
Effect  of  the  presumption,  1  3,  669 
Examples,  i  8,  204 
Executors  and  Administrators 

Waiver,  13,  708 
Foreclosure  of  mortgages,  8,  198 
From  circumstances,    18,  203 
From  Lapse  of  Time,  1 3 ,  672 ;  18,  207 

After  twenty  years,  13,  672;  18,  207 

Character  of  the  creditor,  18,  210 

Contract  for  purchase  of  land,  18, 
208 

Decree  in  equity,  18,  210 

Examples,  18,  207-211 

General  rule,  18,  207 
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Presumption  of — Cont'd 

From  Lapse  of  Time — Cont'd 

Judgment,  i8,  210 

Less   than   twenty  years,    1 3 ,   673 ; 
18,  209 

Promptness  in  collecting  a  debt,  i  8, 
210 

Question  of  law  and  fact,  18,  209 

Revised  statutes  of  North  Carolina, 
18,  209 

Sixteen  years,  i  8,  209 

Thirty  years,  18,  208 

To  whom  presumption  applies,  18, 
208,  209 

Whether  debt  is  necessarily  satisfied, 
18,  211 

Who  entitled  to  benefit  of  presump- 
tion, 18,  210 
In  case  of  trusts,  1 3 ,  670 
Independent  of  statute  of  limitations, 

13,  670 
Indorsement  of  note,  i  8,  204 
Innocence    and    payment    conflicting, 

19,40 
Insolvency  of  debtor,  18,  205 
Less  than  twenty  years,  '13,  673  ;   i  8, 

209 
Mere  lapse  of  time,  13,  678 
Payment  of  subsequent  debt,  1 8 ,  204    " 
Period  of  twenty  years,  13,672;   18, 

207 
Pleading,  13,  674 
Possession   of    instrument   by   debtor, 

1 8 ,  206 
Question  of  law  or  fact,  i  8,  203,,  209 
Eebuttlng  Presumption,  8,  198;  13,669, 

670,  673;  18,  203,  210,  211 

Acts  of  creditor,  i  8,  212 

Debtor  removed  to  another  state,  i  8, 
213 

Examples,  18,  211-214 

Illustrative  cases,  18,213,214 

In  general,  18,  211-214 

Knowledge  of  debts  by  personal  rep- 
resentative,   I  8,  212 

Mortgage  debt,  i  8,  213 

Rebuttal  by  showing  ignorance  of  de- 
fendant's residence,  8,  200 

What  evidence  will  rebut  presump- 
tion,  13,  673 

Whether  presumption  rebutted,  18, 
211 
Rule  of  the  common  law,  i  3,  669 
Same    party  debtor  and    creditor,    18, 

207 
Security  for  payment   on  the  money, 

1 8 ,  204 
Simple  contracts,  13,669 
Specialties,  1 3 ,  669 
Trustees,  1 3 ,  684 
Trusts  and  trustees,  1 3 ,  671 
Unexplained  delivery  of  money  to  one 

party,  i  8,  205 
War,  1 3 ,  672 
What  may  be  shown  as  evidence,  18, 

204 
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Where  there  are  no  statutes,  i  3,  670 
Whether  a  payment  or  a  loan,  i  8 ,  205 
Whether  rebuttable,  18,  203 
Protest,  18,  219 

Taxes,  18,  220  ' 

Question  of  Law  and  Fact 

Payment  by  bill  or  note,  i  8,  169-173 
Payment  by  stranger,  18,  163 
Presumption  by  payment,  1 8 ,  203,  209 
Whether    transaction     is    payment   or 

sale,   18,  163 
Railroad  bonds,  19,  741 
Becovery  of  Illegal  or  Excessive  Payments 
Intoxicating  Liquor  License,  1 1 ,  673 

Payment  under  protest,  1 1 ,  674 

Voluntary  payments,  1 1 ,  673 
Recovery  of  Money  Paid  Under  Duress,  7, 
597;  18,218 

See  infra,  Voluntary  Payment. 
As   to   ■what   is  duress  generally,  see 

Duress. 
Arrest  or  imprisonment,  6,  62 
Assumpsit,  6,  95 
Attachment,  6,  76 
Business     necessities    compelling    the 

payment  of  money,  6,  71 
Compulsion    must   have  been   illegal, 

6,  60 
Compulsion  must  proceed  from  party, 

6,  60 
Compulsion  not  illegal,  6,  6t 
Compulsion  of  legal  process,  6,  75 
Does    not    render    voluntary    payment 

involuntary,  6,  87 
Duress  of  goods,  6,  60 
Duress  per  minas,  6,  57,  64 
Effect  of  protest,  6,  87 
Exaction  by  public  oiBcer,  6,  77 
Excessive  charge  by  common  carriers, 

6,  78 
Excessive   charge   for   performance  of 

public  duties,  6,  77 
Forcing  creditor  to  accept  partial  pay- 
ment, 6,  72 
Illegal  detention  of  property,  6,  74 
Illegal  seizure,  5,  77 
Improper  use   of  process  of  court,  6, 

76 
Licenses,   6,  72 

Money  paid  under  distress,  6,  71 
Mortgagee  of  land,  6,  84 
Party  threatening  only  that  which  he 

has  a  legal  right  to  perform,  6,  71 
Protest,  6,  87 
Redemption  from  void  judicial  sale,  6, 

85 

Refusal  to  deliver  property,  6,  74 

Threat  to  employ  colorable  legal  au- 
thority, 6,  70 

When  payment  is  considered  compul- 
sory, 6,  59 

Where  no  duress  of  person  or  goods, 

6,57 
Res  judicata,  2 1 ,  225 
Sales,  2  1 ,  563 

As  condition  precedent  to  bu^'er's 
rights,  21,  563 

Vol.  II. 


Payment. 


INDEX-DIGEST. 


Payment. 


As  condition  precedent  to  vesting  of 
the  title,  2  i ,  563 

As  directed  by  seller,  2  i ,  566 

Burden  of  proof  that  payment  by  mail 
was  authorized,  21,  567 

Cash  sale  presumed,  21,  565 

Credit,  2 1 ,  564 

Direction  that  payment  shall  be  by 
mail,  2  I,  566 

Duty  of  the  buyer,  2  i ,  563 

Mode  of  payment,  2  i,  563 

Necessity  of  demand  by  seller,  2  1 ,  565 

Payment  by  mail,  2  i,  566 

Presumption  that  deliver_v  and  pay- 
ment are  concurrent,  2  i ,  564 

Sale  for  cash,  2  i ,  563 

Tender 

Discharge  of  buyer's  duty,  2  i ,  565 
Effect  of,  21,  565 
Unconditional  tender,  2  i ,  566 
Satisfaction  of  Execution,  7,  157 

Forthcoming  bond  as  a,  7,  158 
Set -Off,  22,  220 

Agreement  to  take  counterclaim  in 
satisfaction  of  payment,  2  2 ,  216 

Defenses  distinguished,  22,  213-216 

When  counterclaim  admissible   under 
plea  of  payment,  22,  216 
Sheriffs,  22,  552 
Specific  Performance,  22,  997 

Agreements  to  fulfill  a  trust  with  ref- 
erence to  the  payment  of  money, 
22,  998 

Enforcement  of  award  calling  for  pay- 
ment of  money,  22,  looi 

Examples,  22,  997,  998 

Promise  to  pay  in  specified  medium, 
22,997 

Simple  promise  to  pay  money,  22,  997 

Whether  equity  will  be  enforced,  22, 

997 
Stay  of  Proceedings 

Payment  of  debt  and  costs,  23,  520 
Stock 

Subscriptions,   see   infra.    Subscrip- 
tions TO  Stock. 
Subscriptions  to  Stock,  23,  794,  844 
Cash,  23,  844 
Checks,  23,  844 

Conditions  in  regard  to,  23,  844 
Promissory  notes,  23,  844 
SpeciScations  In  Notice  of  Call,  23,  812 
As  to  place  of  payment,  23,  812 
As  to  time  of  payment,  23,  812 
Examples,  23,  812,  813 
Whether   specification  is  necessary, 
23,  812,813 
What  May  Be  Beceived  in  Payment,  2  j , 

794 

Bonds,  23,  797 

Checks,  23,  797 

Examples,  23,  794-796 

Good  will,  23,  796 

Independent  of  statute,  23,  794 

In  general,  23,  794 

Labor  and  services,  23,  796 

Lands,  23,795 


205 


Materials  to  use  in  construction,  23, 

795 
Necessity  of  cash,  23,  794 
Negotiable  paper,  23,  796 
'        Patent  rights,  23,  796 
Promissory  notes,  23,797 
Property,  23,795 

Property    which  corporation   is   au- 
thorized to  purchase,  23,  795 
Prospective  patents,  23,  796 
Satisfaction  of  debts,  23,  797 
Statutory  provisions,  23,  794 
Stock,  23,  796 

Where  charter  requires  cash,  23,794 
Whether  cash  is  necessary,  2  3 ;  794 
Sunday,  18,  198;   24,  567 
Taxation,  see  infra,  Voluntary  Pay- 
ment. 
Time  of  Payment,  i  8 ,  196 

As  depending  upon  performance,  18, 

197 
Effect  of  failure  to  pay  at  time  agreed, 

18,  196 
For  goods  sold,  18,  197 
Note  before  maturity,  1 8 ,  198 
On  demand,  18,  197 
Reasonable  time,  1 8 ,  196 
Relief  in  equity,  1 8 ,  196 
Sunday,  18,  igS 
Time  agreed  upon,  i  8,  196 
When  no  time  is  fixed,  18,  196 
To  brokers,  i ,  355 
To  commercial  travelers,  i ,  355 
To  general  agent,  5 ,  202 
To  supposed  principal,  5 ,  202 
To  Wliom  Payment  May  Be  Made,  18,  18S 
After  assignment,  18,  190 
Creditor,  18,  188 
Examples,  18,  188-190 
In  general,  i  8,  188 
Joint  payees,  18,  195 
Person   authorized   by  creditor  to  re- 
ceive payment,  1 8 ,  188 
Ratification  by  creditor,  18,  189 
To  an  Agent,  i,  1036;   18,  191 

Agent  authorized  to  receive,  18,  191 
Agent  who   has   made  the  loan,  18, 

191 
Attorney,  18,  191 

Authority  to  receive  interest,  i  8 ,  193 
Burden  of  proof,  18,  192,  193 
Cash,  1 8 ,  194 
Commutation,  18,  194 
Death  of  creditor,  18,  193 
Delivery  of  note  to  agent   of  holder 

for  collection,  18,  191 
Evidence  of  agent's  authority  to  re- 
ceive, 18,  191 
Examples  of  payment  to  agents,   1 8 , 

191-195 
In  general,  18,  191-195 
Medium  of  payment,  18,  194 
Payment  in  anything  but  money,  1 8, 

194 
Receiving  note  as  payment,  1 8 ,   194 
Receiving  payment  before  it  is   due, 
18,  194 
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PAYMENT— CoK!!W 
To  Whom  Payment  May  Be  Made — Confd 
To  an  Agent — Confd 

Release  of  an  agent's  own  debt,  i8, 

194 
Revocation,  18,  193, 
To  a  stranger,  18,  188 
To  tbe  Holder  of  a  BiU  or  Note,   iS, 
190 

Examples,  18,  190,  191 
In  general,  18,  190 
Lost  or  stolen  bills  or  notes,    i  8,  191 
Non-negotiable  instrument,  18,  190 
Payment  to  one  not  the   holder,    i  8, 

190 
Payment  to  payee  or  indorsee,    18, 

190 
Presumption   that    holder    is    legal 
owner,  i  8,  190 
Trust  deeds  andpotuer  of  sale  mortgages, 
see    Trust    Deeds  and   Power  of 
Sale  Mortgages. 
Validity  of  payment  by  third  party,   18, 

187 
Voluntary  Payment,  7,  597;   18,  214 
Abuse  of  legal  process,  18,  218 
Coercion,  i  8,  215 
Common  carrier,  18,  222 
Compulsion,  iS,  214 
Examples,  18,  215-218 
Szcessive  Freight,  8,  935 
Actual  protest,  8 ,  937 
Connecting  carriers,  8,  937 
Consignor  under  moral  duress,  8,  935 
Demand  for  monthly  settlements,  8, 

937 
Demand  for  repa3'ment,  8,  937 
Exacting  excessive  freight  as  a  con- 
dition of  delivery,  8,  937 
In  Maryland,  8,  938 
In  South  Carolina,  8,  838 
Mistake,  8,  836,  938 
Necessity  of  protest,  8,  935 
Statutory  right  of  action,  8,  936 
Voluntary  payment  for  a  long  time, 

8,938 
Fraud,  18,  218 

Illegal  fees  to  public  officers,    i  g ,   540 
Mere  threat  to  sell,   18,  222 
Mistake  of  Fact,  i  8,  225 

Agent  of  government,  18,  237 
Computation  of  interest,  18,  229 
Examples,  18,  225-230 
Failure  to  use  means  of  knowledge, 

I  8 ,  236-239 
Forgetfulness  of  facts,  18,  229 
Intention  of  waiving  inquiry,  i  8,  230 
Limitation  of  actions,  i  8,  226 
Means  of  knowledge,  i  8,  226-229 
Mistake  of  material  facts,  i  8,  226 
Money  paid  equitably  due,  I  8,  229 
Payment  of  claim   after    investiga- 
tion, 18,  227 
Payment  of  taxes  on  another's  land, 

I  8 ,  226 
Whether    money   can  be   recovered 
back,  18,  226 
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Mistake  of  Law,- 1 8,  223 
Examples,  18,  234,  225 
Foreign  law,  1 8 ,  225 
Judgment  afterwards    reversed,  18, 

223 
Whether  money   can   be    recovered 
back,  I  8,  233 
Money  received  under  color  of  office, 

7,  597 

Necessity  of  protest,  7,  598 
Of  Taxes,  18,  320 

Taxes,  see  Taxation. 

Illegal  taxes,  18,  220 

Mere'^threat  to  sell,  18,  222 

Officers  threatening  to  execute  war- 
rant, 18,  221 

Payment  of  another's  taxes  by  mis- 
take, I  8 ,  336 

Protest,  18,  220 

Unconstitutionality   of  statutes,  18, 

230 

Protest,  18,  319 
Protest  alone,  18,215 
Whether   voluntary   payment   can   be 
recovered  back,  7,  597  ;   i  8,  214 
Waiver  of  payment,  18,  214 
What  Constitutes- Payment,  18,  150 

See   infra.    Bills    and    Notes    as; 

Medium  of  Payment. 
Anything  which  creditor  accepts,  18, 

158 
Crediting  value  of  work  done,  18,  15s 
Cross  demand,  i  8,  152 
Examples,  18,  150-160 
Foreclosure  of  mortgage,  18,  155 
Illustrative  cases,  18,  159,  160 
In  general,  18,  150-160 
Judgment,  18,  155 
Levy  of  Execution,  18,  160 

Distinction   between   real   and   per- 
sonal property,  18,  160 

Examples,  i  8,  160 

In  general,  i  8,  160 

Part  payment  to  officer,  18,  160 
Offer  of  certain  sum  in  full  satisfaction 

if  taken  at  all,  18,  154 
Payment  or  Purchase,  1 8 ,  160 

Debt  paid  by  stranger,  i  8,  160 

Examples,  18,  161,  162 

In  general,  i  8,  160 

Note  or  bill  taken  by  stranger,  1 8 , 
160 

Question  of  law  and  fact,  i  8,  163 
Premium  of  insurance,  18,  156 
When  Payment  Must  Be  Made,  see  infra, 
Time  of  Payment. 
When  no  time  of  payment  is  specified, 

8,  189 

Where  payment  must  be  made,  see  infra. 
Place  of  Payment. 

Whether  mutual  indebtedness  works  ex- 
tinguishment of  the  debt,  16,  11 

Working  Contracts,  29,  979 
In  general,  29,979 
Lien  upon  the  building,  29,  981 
Medium  of  payment,  29,  982 
Payment  in  tax  assessments,  29,  983 
Vol.  II. 
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Fasrment  Upon  Estimate  or  Cleissificatioii 
of  Engineer,  29,  983 
Burden  of  proof,  29,  987 
Conclusiveness  of  estimate,  29,  983 
Fraudulent  estimate,  2  g ,  986 
Mistakes  in  measurement,  29,  986 
Payment  not  due  until  estimate,  29, 

985 
Scope  of  original  authority,  29,  987 
Sub-contractors,  29,983 
Waiver  of  right  to  object,  29,  987 
Reasonable  compensation,  29,  980 
Time  of  payment,  29,  980 
When  entitled  to,  29,  979 
Where  no  rate  is  specified,  29,  980 
PEACE,  18,255 

See  Bill  of  Peace,  Breach  of   the 

Peace. 
Justice  oyMe/eacf,  see  Justice  of  the 

Peace. 
Treaty  of  the  feace^  see  Treaties. 
Articles  of,  18,  255 
In  the  peace  of  the  state,  9,  542 
Public  peace,  19,  563 
Time  of  peace,  18,  255 
PEACEABLY 

Equivalent  to  lawfully,  8,  124 

PEAS 

Grain,  8,  141 1 
PECULATION,  18,  255 
PECUNIARY,  18,255 

Pecuniary  consideration,  18,  256 
Pecuniary  interest,  i  8,  256 
Pecuniary  legacies,  18,  256 
Pecuniary  obligation,  18,  256 
Pecuniary  profit,  i  8,  256 
Pecuniary  provision,  18,  256 
PEDDLERS,    see     generally,    Hawkers 

AND  Peddlers. 
PEDIGREE,  18,  257 

Se«  Age;  Death;  Marriage. 
See  generally.  Family;  Legitimacy. 
Res  gestcE,  see  Res  Gest^. 
Admissibility  of  declarations  where  ped- 
igree is  not  in  issue,  5 ,  362 
Age 

Pedigree  as  evidence  of,  i,  327 
Ante  litem  motam,  5,  362;   18,  263 
Bible 

Entries   made   by   parent  or  relation, 

1 8 ,  265 
Proof  that  entries  were  made  by  rela- 
tive, 18,  266 
Conclusiveness   of    decree   establishing, 

18,  149W 
Correspondence,  18,  265 
Death  of  Declarant,  1 8 ,  262 

Living  members  of  same  family,  18, 

262 
Necessity  of  declarant's  death,  i  8 ,  262 
Declarations  (In  Evidence),  5,  362 

As  to  birth,  marriage,  or  death,  5 ,  362 
Fact  of  relationship  appearing  aliunde, 

5>  362 
Made  with    express   purpose  of   pre- 
venting dispute,  18,  263 
Must  be  prior  to  lis  mota,  5 ,  362  ;  i  8, 263 
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Definition,  18,  257 
Entries  in  Bibles,  18,  265 
Exception  to  general  rule  excluding  hear- 
say evidence,  18,  258 
Family  Bible,  7 ,  809 

In  proof  of,  2,  467OT 
Family  conduct,  i  8,  265 
Family  records,  i  8,  265 
Forms  of  hearsay,  i  8,  264 
General  repute,  18,  262 
Grounds  or    admission  of   hearsay  evi- 
dence, I  8 , 258 
Hearsay  upon  hearsay,  i  8 ,  262 
InscTiptlons,  iS,  267 

Armorial  bearings,  18,267 

Charts,  18,  267 

Coffin  plates,  18,  267 

Engravings,   18,  267 

Family  portraits,  5,  362;    18,  267 

Monuments,  18,  267 

Tombstones,  i  8,  267 
Interest,  1 8 ,  263 

Declarant  in  same  situation  with  party 
relying  on  declaration,  18,  264 

Declaration  made  for  purpose  of  evi- 
dence, 1 8 ,  264 

Declaration    obviously   in   declarant's 
own  interest,  18,  264 
Lis  mota,  1 8 ,  363 
Oral  ileclarations,  18,  264 
Parish  registers,  2,  467* 
Pedigree  in  issue,  18,  264 
Place  of  birth,  9 ,  329 
Proof,  1 8 ,  258 
Qualification,     see     infra.    Death    op 

Declarant  ;  Lis  Mota  ;  Pedigree 

IN  Issue  ;  Relationship. 
Question  of  Law  and  Fact 

Relationship,  18,  262 
Recitals 

In  bills  and  answers,  i  8,  266 

In  wills,  I  8,  266 
Relationship,  5 ,  362  ;   18,  259 

Admissibility    of    intestate's    declara- 
tions as  to  his  own  family,  i  8 ,  261 

Bastards,  i  8 ,  260 

Blood  or  marriage,  i  8,  259 

Connection    by    marriage  severed   by 
death,  1 8 ,  262 

Degree  of  relationship,  i  8 ,  262 

English  rule,  18,  260 

General  repute  in  family,  i  8 ,  262 

Hearsay  upon  hearsay,  18,  262 

Necessity  of  relationship,  i  8 ,  259 

Proof  of  relationship,  18,  260 

CJuestion  of  law  and  fact,  i  8 ,  262 

Relation       between      two      supposed 
branches  of  a  family,  18,  260 

Sufficiency  of  evidence  to  prove  rela- 
tionship, I  8 ,  260 

United  States  rule,  18,  259 

What  constitutes  relationship,  18,259 
What  Facts  Included  In  the  Term,  i  8 ,  257 

Birth,  18,  257 

Death,   18,  257 

Degree  of  relationship,  i  8 ,  257 

Issue,  I  8,  257 
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PEDIGREE— Co«/'rf 
What  Facts  Included  in  tie  Teim — Cont'd 

Marriage,  i  S,  257 

Name,  i  8,  257 

Place  of  residence,  i  8,  257 

Relationship,    18,257 

Relative  age,  i  8,  257 

Survival,  i  8,  257 
Who  May  Testify 

Marriage,  i  4,  525 
PEDIS  POSSESSIO,  18,268 
PEER,  18,268 

Trial  by  one's  peers,  i  8,  268 
PEINE  FORTE  ET  DDRE,  4,  775 
PENAL,  18,268 
Penal  action,  see  Penalties,    Penal 

AND  Qui  Tam  Actions. 
Penal  Clause,  18,  268 

See  Statutes. 
Penal  Statutes,  1 8,  268 

See  Statutes. 
Penal  institutions,  18,  268 
Penal  sum,  13,  850 
Res  judicata,  21.  239 
PENALTIES,  PENAL  AND    QUI  TAM 
ACTIONS,  13,  igo;  18,  269 
See   Fines;  Informers;    LicyjinATED 

Damages. 
As    to    rights,  competency   of  informer, 

see  Informer. 
Penalty  to  bonds,  see  Bonds. 
Usury,  see  Usury. 
Action,  18,  274 

Debt,  5,  170;   18,  274 

Form,  18,  274 

Indictment  or  information,  18,  275 

When  maintainable,  18,  275 
Amount  in  controversy,  12,  286 
Assumpsit  for,  2,  711 
By-Laws 

Disobedience  to,  2,  711 
Compounding     information     on     penal 

statutes,  3,  402 
Compounding  Penalties,  1 8 ,  281 

Discontinuance,  18,  281 

Leave  of  court,  18,  281 

People's  moiety,  18,  281 
Construction  of  statutes,  23,  378 
Definition,  i  8 ,  269 

Fine,  1 8 ,  269 

Forfeiture,  18,  269 

Idea  of  punishment,  18,  269 

Pecuniary  punishment,  i  8,  '269 
Distinguished  from  fine,  7,  992 
Elections,  6,  444 
Enforcement  in  equity,  8,  446 
Evidence,  18,  379 

Burden  of  proof,  i  8 ,  279 

Examples,  18,  280 

Prove  a  negative,  18,  280 
Excessive  Freight 

Statutes  Imposing,  8 ,  934 
Mandamus 

Illegal  freight,  8,935 
Repeal  of  statute,  8 ,  935 
Statutory  procedure  must  be  valid, 
8.934 
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Extra-territorial  Force  of  Laws 

Enforcement  in  courts  of  anotner  state, 

3,537 
For  Bringing  Pauper  Into  Town,  i  8,  807 

Common  carrier,  18,  808 

Defenses,  i  8,  809 

Generally,  18,  807 

Intention,  i  8,  808 

Intention  question  for  jury,  1 8,  808 

When   penalty  can  be  recovered,  18, 
808 

Who  liable,  18,  S08 
Foreign  Corporations,  8,  355 

Action  for,  8,  355 

Agents,  8,  340 

Non-compliance  with  statutes,  8,  340 

Non-compliance  with  statutory  condi- 
tions, 8,  340 

Whether  penalties  against  casual  offi- 
cers will  be  enforced  in  United  States 
courts,  8,  392 
For  infringement  of  copyright,  4,  162 
Form  of  Action 

Where    there    is     no    informer,    10, 
720 
Freight,  8,  910,  938 

Limitation  of  actions,  8,  939 

Miscellaneous,  8,  941 

Pleading,  8,  940 

Practice,  8,  940 

Venue,  8,  940 

Whether   an   action   sounding  in  tort 
and  not  in  contract,  8,  938 

Whether  the  freight  must  be  paid,  8, 

939 
Gambling  contracts,  25,  815 
Imposition  of,  an  implied  prohibition  of 

the  act,  3,  872 
Imposition   of,  upon  a   transaction  as  a 

prohibition  of  it,  3,  872 
Indictment,  4,  751 

Negations  of  defense,  10,  581 
Pleading  statute,  i  o,  572 
Joinder,  1 1,  iois»2 
Judgment 

Appropriation  of  penalty,  18,  282 
Qui  tam  action,  18,  282 
Liability  of  Prosecuting  Witness 

For  costs,  4,  324 
Pardon,  17,  326,  327 
Parties,  18,  276 

Action    against  joint    defendants,   18, 

277 
Common  informer,  18,  277 
In  absence  of  statutory  provision,  18, 

276 
One  of  several  parties,  18,  277 
Qui  tam  action,  18,  277 
Suit  in  name  of  people,  i  8 ,  276 
Two  i^r  more  informers,  i  8,  277 
Penal  Statutes,  see  Statutes. 
Rights  of  Action  Under,  1 8,  271 
Cumulative  remedy,  18,  271 
Distinction   between    public  statutes 

and  ordinances,  18,272 
Extra-territorial  effect,  18,  272 
In  general,  18,  271,  272 
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Pleadings,  I  8,  278 

Consideration,  18,  279 

"  Contrary   to   the  form  of    statute," 

23, 287 
Necessary  allegations,  18,  279 
Pleading  statutes,  5,  53;  i8,  278 
To  whom  penalty  is  to  go,  i  8,  279 
Quasi  crimes,  i  9,  597 
Qui  Tarn  Actions 

Exemplary  damages,  7,  459 
Hawkers  and  peddlers,  9,  316 
Reasonable  doubt,  1 9 ,  1088 
Eevenue  Laws 

Remission  of  Penalties,  21,  336 

After  judgment  of  forfeiture,  2  i ,  337 
Deputy  collector,  2  i ,  337 
Examples,  2  i ,  336,  337 
In  general,  2  i,  336 
Partial  remission,  2  i ,  337 
Power   of   secretary  of  the  treasury, 
2  1 ,  336 
Rlglits  of  Informers,  18,  275 

Necessity  of  statutory  authorit3'  to  sue, 

18,275 
Qui  tam  ,18,  276 
Vested  rights,  18,  276 
What  confers  riglit  to  sue,  18,  276 
When    informer    entitled    to    penalty 
when   recovered   by   indictment,  i  8, 
276 
When  rights  vest,  18,  276 
Set  Off,  22,  244 

Counterclaim,  22,  384 
SherllTs,  22,  553,  554 

Liability  of  surety,  22,  557 
Statutes,  see  Statutes. 
Effect  of  Repeal,  23,  507 

Common-law   recovery    for   wrong, 

23>  510 
In  general,  23,  507 
No  vested  right  in  penalties,  2  3 ,  510 
Penalties  recoverable  in  civil  action, 

23,  509 
Recovery   on   common-law   ground, 

23,510 
Whether  action  has  been  begun,  23, 

509 
Statutory  penalty  will  not  be  mitigated, 

5,37 
Succession  Taxes,  24,  486 

Interest  upon  taxes  for  delay  in  pay- 
ment, 24,  486 
Taxation 

Collector  in  default,  25,  349 

How  collected,  25,  303 

Judgment  in  action  for  taxes,  25,  330 
Telegraphs  and  Telephones,  2  5 ,  867 

By  whom  action  may  be  brought,  25, 
867 

Connecting  lines,  25,  869 

Construction  of  particular  statutes,  25, 
870,  871 

Establishing  company's  breach  of  duty, 
25,868 

Examples,  2 5,  867-869 

Gambling  message,  25,  869 

Gambling  transactions,  25,  815 
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Generally,  23,  867 

In  Arkansas,  25,  867 

In  Georgia,  2  5 ,  870 

In  Indiana,  2  5,  S70 

In  Mississippi,  25,  871 

In  Missouri,  25,  871 

In  Virginia,  25,  871 

Interstate  messages,  25,  818 

Liquidated  damages,  25,  869 

Particular  statutes,  2  5 ,  869 

Penal  nature  of  statute,  2  5 ,  867 

Repeal  of  act,  2  5 ,  869 

Statutes  strictly  construed,  25,  867 

Tender  by  company  to  plaintiff,  2  5, 869 

Whether  bad  faith  of  company  should 

be  shown,  25,  868 
Whether  plaintiff  must  show  damages, 
25,  868 
Tenancy  by  Courtesy 

Whether  vested  rights,  3,  759 
TurnplkeB 

Failure  to  Keep  in  Repair,  27,  341 
Examples,  27,  341,  342 
Fines,  27,  342 

Forfeiture  of  franchise,  27,  342 
In  general,  27,  341 
Tolls,  27,  342 
Penalty  for  Failure  to  Pay  Toll,  27,  336 
Action  at  law  for,  27,  337 
By-law  penalty,  3  7>337 
In  general,   I7>  33^ 
Merely     riding      through     without 

force,  27,  337 
Necessity  of  legislative   act,  27,  -x/^ 
Verdict,  18,  281 

Amount  of  penalty,  18,  281 
Double  value  of  goods,  18,  281 
Specifying  particular  offenses,  18,  282 
Vested  rights,  23,  510 
Witnesses 

Informer  or  prosecutor,  29,  563 
PENCILS 

Pencil  writings  in  public  records,  2  o,  474 
PENDENTE  LITE 
Bill  quia  timet,  2,  261 
Submission  of  cases  to  arbitration,  i ,  661 
PENDING,  18,283 

See  Former  Suit  Pending  ;  Lis  Pen- 
dens. 
Depending  for  settlement,  1 8 ,  283 
Former  suit  pending,  i  8,  283 
PENITENTIARY,  see  Prison. 
PENSIONS,  18,283 
As  incorporeal  hereditaments,  10,  359. 
Assignability  of,  i ,  829 
Assignment,  18,  293 
Attorney's  Fees,i  8,  291 

Arrears  of  pension,  18,  292 
Evasion  of  statute,  18,  292 
Expenses  incurred,  i  8 ,  292 
Penalty  for  receiving  greater  fee,  18, 

291 
Provision  in  pension  laws,  18,  291 
Recovery  of  excessive  fee,  18,  292 
What  is  violation   of  the   statute, 
292 
Definition,  18,  284 
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PENSIONS— Co»/'rf 
Detaining  Pensions,  1 8,  293 

Embezzlement,  i  8 ,  293 

Power  of  congress,  i  8 ,  293 

Punishment,  18,  293 

Withholding  any  pension,  18,  293 
Embezzlement,  18,  293     , 
Evidence,  18,  289 

Executors  and  administrators,  7,  256 
Exemption  of  Pension  Money,  7,  141 ;   18, 

294 

How  long  exemption  extends,  18,  294 

Object  of  statute,  i  8,  294 

Pension     monej     received     and     in- 
vested, I  8 ,  295 

Property     purchased     with     pension 
money,  7,  141;   18,  295 

State  statutes,  18,  295 

Statutory  provision,  18,  294 
Extortion,  7,  593;   18,  292 
False  Evidence,  18,  289 

Examples,  18,  289,  290 

Indictment,  18,  290 

Penalties,  18,  289 

Whether  they  invalidate  the  pension, 
I  8 ,  289 
False  personation  of  pensioners,  7,  697 
History,  1 8 ,  284 
Interior  department,  18,  285 
Nature,  i  8,  284 
Payment  of  Pensions,  i  8,  290 

Examples,  i  8,  290,  291 

In  general,  i  8 ,  290 

Navy  pensions,  18,  291 
'    Negligence,  18,  290 
Pension  Acts 

Claimant  in,  3,  277 
Pension  office,  i  8,  284 
Perjury,  18,  289-308 
Pledge,  I  8,  293,  607 

Gift  to  wife,  18,  294 

Misdemeanor,  i  8,  293 

Validity,  i  8,  293 
Proof  required  to  sustain  pension  claim, 

I  8,  289 
Receivers,  20,  79,  131 
Striking  from  pension  list,  i  8,  291 
'Who  Entitled  to  Pension,  18,  286 

Adopted  child,  i  8,  288 

Dependents,  i  8 ,  288 

Deserted  wife,  18,  288 

Examples,  18,  286,  288 

Executors  and  administrators,  18,288 

Generally,  18,  286 

Grandchildren,  18,  288 

Heirs  and  legal  representatives,  18,  286 

Legitimized  children,  18,  288 

Mexican  war,  18,  287 

War  of  1812,  18,  287 

Widow's,  18,  288 
Wrongfully  withholding,  18,  294 
PENT  ROAD,  18,296 
PEOPLE,  18,  296 
PER,  18,  297 

Per  agreement,  18,  297 
Per  capita   and  per  stirpes,  see   Suc- 
cession ;  Wills. 


Per  capita,  2 ,  726  ;   18,  297 
Per  curiam,  1 8 ,  297 
Per  fraudem,  i  8,  297 
Per  infortunium,  i  8,  297 
Per  minas,  i  8,  297 
Per  my  et  per  tout,  1 8 ,  297 
Per  procuration,  18,  297 
Per  quod,  18,  298 

Per  quod  consortium  amisit,  18,  298 
Per  quod  servitium  amisit,  i  8,  298 
Per  sample,  18,  298 
Per  se,  i  8,  298 
Per  stirpes,  i  8 ,  298 
Per  verba  de  prsesenti,  i  8,  298 
Per  week,  29,  43 
Per  year,  i  8,  298 
PERAMBULATION,  18,  298 

See  Towns  and  Townships 
PERCEPTION,  18,298 
PERCH,  18,  298 
PERCOLATING  WATERS,  see  Surface 

Waters  ;  Underground  Waters. 
PERFECT,  18,298 

Perfect  obligation,  i  8 ,  299 
Perfect  title,  18,  299 
PERFECTING,  18,299 
PERFORM,  18,  299 
PERFORMANCE,  18,299 

Distinguished  from  satisfaction,  18,  299 
PERIL 

"Perils  of  navigation,"  3,  148 
Perils  of  the  Sea,  2 ,  '233,  234 

See  Marine   Insurance  ;  Sea. 
Collisions,  14,  377 
In  bill  of  lading,  2,  240 
PERIOD,  1 8,  299 
PERIODICAL,  18,  300 
PERIOD  OF  GESTATION,  see  Bastardy. 
PERISHABLE 

Perlshahle  Goods 
PERJURY,  18,300 

See  False  Swearing  ;  Oath. 
Affidavit,  18,304-306 
Amendment,  18,  320 
Bill  in  equity,  i  8,  304,  305 
Continuance,  18,  305 
Corroborative  evidence,  see   infra.  Evi- 
dence;  Witnesses. 
Court,  Tribunal,  or  OfBcer  Administering 
.     Oath,  18,  303 

See  infra.  Nature  op  Proceeding 
Wherein  Oath  Is  Administered. 
Authority  in  the  premises,  18,  303 
Authorized  to  administer,  18,  304 
Clerk  of  court,  i  8,  304 
Indictment,  1 8 ,  314 

Authority   of  person   administering 

oath,  I  8,  314 
Certainty  required,  18,  314 
Facts  giving   authority  or  jurisdic- 
tion, 18,  315 
Name  of  officer,  i  8,  315 
Sfj'le  of  court,  18,  315 
Jurisdiction,  18,  303 
Presumption  in  favor  of  authority,  18, 

304  ' 

United  States  officer,  1 8 ,  308 
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Death  caused  by  false  testimony,  9,  537 
Definition,  18,  300 
Depositions,  1 8 ,  305 

Distinguished  from  false  swearing,  1 8 ,  306 
"  Duly  sworn,"  18,  302 
Equity'  pleadings,  18,  304 
Essential  elements  of  perjury,  see  infra, 
Materiality  of  False  Statement; 
Nature   of  Proceeding   Wherein 
Oath  Is  Administered;  Oath. 
Evidence,  18,  326 
Admissions,  18,  332 
Competency  of  witness,  18,  328 
Corrupt  intent,  18,  328 
Documents,  18,  331 
Dying  declaration,  18,  331 
Evidence  Sufficient   to  Support    Convic- 
tion, 18,  323;  29,833 
Examples,  18,  324-326 
Necessity  of  two  witnesses,  18,  323; 

29,  833 
Proving  that  defendant  has  testified 

to  irreconcilable  facts,  18 ,  324 
Showing  that  one  of  the  statements 

is  false,  i  8 ,  324 
Single  witness,  18,  324 
Single     witness    supported   by    cor- 
roborative evidence,  18,  323 
Whether  every  fact  must  be  proven 
by  witnesses,  i  8,  324 
Miscellaneous  matters,  18,  326-331 
Place  of  administering  oath,  18,  326 
Proof   as  to  falsity   of  testimony,    18, 

330 

Proof  of  officer's  authority,  i  8 ,  326 

Proof  of  taking  of  the  oath,  1 8 ,  326 

Proving    commencement    of   judicial 
proceedings,  18,329 

Proving  the   testimony  on   which   the 
perjury'  is  assigned,  18,  330 

Records,  i  8,  329 

Secondary  evidence,  18,  331 

Summons,  18,329 

Who  may  testify  as  to  oath,  i  8,  326 
"  Fact,"  18,301 
False   swearing  to   defraud   the  United 

States,  7 ,  793 
■"Forswear,"  8,  564 
Garnishment,  8,  1207 
Grand  jury,  18,  305 
Income  tax,  18,  308 
Indictment,  313 

AflBdavits,  18,  221  , 

Amendment,  18,  320 

Argumentativeness,  i  8,  313 

Assignments,  18,  319 

Averments  as  to  place,  i  8,  318 

Averments  as  to  time,  18,  318 

Cause    in    which    perjury    was    com- 
mitted, I  8,  313 

Certainty,  i  8,  313 

Count,  18,  319 

Court    in    which    perjury    was    com- 
mitted, 18,  313 

Defect  in  one  count,  i  8,  320 

Forms  of  indictments,  i  8,  322,  323 
In  general,  18,313 
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Intent,  18,  316 

Contradicting   statements  sworn  to, 
18,316 

Examples,  18,  316,317 

Falsely,  18,  316 

Knowledge  of  falsity,  18,  317 

Necessity  of  averments,  18,  316 

Wilfully,  18,  316 
Jurisdiction,  18,  314 

Authority  of   person    administering 

oath,  I  8,  314 
"Certainty  required,  18,  3x4 

Facts  giving  authority  or    jurisdic- 
tion, 18,315 

Name  of  officer,  18,  315 

Style  of  court,  18,315 
Juror,  1 8 ,  322 
Materiality,  18,317 

Examples,  18,317,  318 

Necessity  of  averments,  18,317 

Of  matter  sworn  to,  i  8,  313 

Setting  forth  facts,  18,  317 
Oath,  18,  314 

Averments  as  to,  18,  314 

"  Duly  sworn,"  i  8 ,  314 

Substance     of      false      oath,       18, 

314 
What  must  be  set  out,  i  8,  314 
Swearing  in  one's  vote,  i  8,  322 
Tax  laws,  i  8,  323 
Variance,  18,320 
Infamous  crime,  4,  646;  10,  605 
Instruction,  examples    of,    11,  267-27'! 

273>  274 
Intent,  18,  311 

Examples,  18,311-313 
Indictment,  18,  316 

Contradicting  statements  sworn   to, 

18,  316 
Examples,  18,  316,  317 
Falsely,  i  8 ,  316 
Knowledge  of  falsity,  18,317 
Necessity  of  averments,  18,  316 
Wilfully,  18,  316 
Legal  adviser,  18,  312 
Mere  mistake,  18,  312 
Necessity,  18,  311 
Proof,  18,  328 
Wilfulness,  18,  312 
Judgment 

Equitable  relief  against,  12,  143 
"  Judicial  proceedings,"  18,  301 
Jurisdiction,  1 8 ,  303 
Indictment,  18,  314 

Authority  of   person   administering 

oath,  18,  314 
Certainty  required,  18,  314 
Facts   giving  authority    or   jurisdic- 
tion, I  8,  315 
Name  of  officer,  18,  315 
Style  of  court,  18,  315 
Libel  and  slander,  13,  308,  341,  388 
"  Material,"  18,  301 
Materiality  of  False  Statement,  1 8 ,  309 
Circumstantial,  18,310 
Credibility  of  witness,  18,  311 
Immaterial  matters,  18,  310 
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PERJURY— CoB^W 

Materiality  of  False  Statement — Cont'd 
Indictment,  18,317 

Necessity  of  averments,  18,  317 
Setting  forth  facts,  18,  317 
Instances,  1 8 ,  309 
Necessity  of  materiality,  1 8 ,  309 
Pertinent  to  question  of  damages,   iS, 

3" 
SuiBcient  to  maintain  issue,  18,  311 
Naturalization  proceedings,  iS,  307 
Nature  of  Proceeding  Wherein  Oath  Is  Ad- 
ministered 

Affidavit  for  continuance,  18,  305 
Arbitration  and  award,  iS\  305 
Before  grand  jury,  18,305 
Bill  in  equity,  i  8',  304,  305 
Depositions,  18,  305 
Equitable  pleadings,  18,  304,305 
Examples,  18,  304-306 
False  affidavit,  1 8 ,  305,  306 
False  swearing,  i  8 ,  306 
In  general,  18,  304 
Legislative  investigation,  18,  3c 5 
Proceedings  In  Federal  Courts,  18,  307 
Examples,  i  8 ,  307-309 
Income  tax,  18,  308 
In  general,  18,  307 
Naturalization  proceedings,   18,  307 
Pension  claim,  18,308 
Statutory  Proceedings,  18,  306 
Examples,  1  8,  306,  307 
In  general,  i  8,  306 
To  juror  on  voir  dire,  1 8 ,  305 
Wherever  an  oath  is  required  in  ad- 
ministration of  justice,  18,  304 
New  Trial 

Affidavit  of  witness,  16,  574 
Conviction,  16,  574 
Number  of  Witnesses,  7,  106 

See  infra.  Evidence. 
Oath,  1 8 ,  300,  302 

See  generally.  Oath; 
Averments  as  to,  i  8,  314 
Court,  Tribunal,  or  Officer  Administering 
Oath,  18,  303 

See  infra.  Nature   of   Proceed- 
ing Wherein  Oath  Is  Admin- 
istered. 
Authority  in  the  premises,  i  8,  303 
Authorized  to  administer,  18,  304 
Clerk  of  court,  18,  304 
Indictment,  18,  314 

Authority  of  person  administering 

oath,  18,  314 
Certainty  required,  18,  31A 
Facts  giving  authority  or  jurisdic- 
tion, 18,  315 
Name  of  officer,  18,  315 
Style  of  court,  18,  315 
Jurisdiction,  18,303 
Presumption  in  favor  of  authority, 

18,304 
United  States  officer,  18,  308 
Definition,  18,  302 
"Duly  sworn,"  18,  314 
Form,  18,  302 


Incompetent  witness,  18,  303 
Official,  18,  303 
Qualifying  for  office,  1 8 ,  303 
Requisites,  18,  302 
Substance  of  false  oath,  18,  314 
Voluntary  oath,  i  8,  303 
What  must  be  set  out,  i  8,  314 
Witness    waiving    constitutional     im- 
munity, 18,  303 
Of  witnesses  in  arbitration  proceedings', 

I,  679 
Pension,  i  8,  308-389 
Production  of  documents,  ig,  252 
Public  officers,  18,  303 
Savings  banks,  2 1 ,  720 
Secondary  evidence,  18,  331 
Statutory  Proceedings,  18,  306 
Examples,  18,306,307 
In  general,    iS,  306 
Subordination  of,  18,  332 

Definition  of  offense,  18,  332 
Requisites  of  indictment,  18,332 
Requisites  of  proof,  18,  332 
Taxation 

Indictment,  18,323 
United  States  Courts,  1 8 ,  307 
Examples,  i  8 ,  307-309 
Income  tax,  18,  308 
In  general,  18,  307 
Naturalization  proceedings,  18,  307 
Pension  claim,  18,  308 
Variance,  i  8,  330 
Venue,   28,  234 
Voir  Dire 

Indictment,  18,305 
While  drunk,  4,  807 
Witnesses,  18,  323 

Corroboration,  i  8 ,  323  ;  2  g ,  834 
■    Corroborating     circumstances,    29, 
833 
Examples,  29,  833,  834 
In  action  for  slander,  2g,  833 
In  general,  2g,-833 
Necessity  of  two  witnesses,  18,  323; 
29.S33 
PERMANENT,  18,333 

Permanent  building  association,  2,  606 
Permanent  employment,  18,  334 
Permanently  established,  6,  875 
Permanent  trespass,  18,334 
PERMANENTLY,  18,333 

Permanently  locate,  18,  333 
PERMISSIVE,  18,334 
PERMIT,  12,522;  18,334 
In  a  repealing  act,  i,  493 
PERPETUATION  OF  TESTIMONY,  18, 

334 

See  BiLi.  TO  Perpetuate  Testimony; 
Bill  to  Take  Testimony  de  Bene 
Esse;  Depositions. 
PERPETUITIES,  18,335 

See   Charities;    Legacies    and   De- 
vises;   Shelley's  Case. 

See  generally.    Remainders;   Trusts; 
Wills. 

As      to    trusts    for    accumulation,   see 
Trusts  for  Accumulation. 
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Charitable  Trusts,  3,  136;  1 8,  362        , 
See  Charities. 
Contingency,  18,  365 
Corporation   to    come   into    existence 

within    period    allowed   for  vesting 

future  estates,  i  8,  368 
Cy  Pres  Doctrine,  i  8 ,  366 

Generally,  18,  366 

In  Alabama,  I  8,  370 

In  Connecticut,  1 8 ,  370 

In  Indiana,  i  8,  370 

In  Iowa,  I  8,  370 

In  Michigan,  18,  367,  370 

In  Minnesota,  18,  367,  370 

In  New  York,  18,  367 

In  North  Carolina,  18,  367,  370 

In  Pennsylvania,  18,  368,  369 

In  Tennessee,  18,  370 

In  Virginia,  i  8 ,  367,  370 

In  West  Virginia,    18,  370 
Distinguished  from  remainders,  i  8,  362 
General  consideration,  18,  362 
Gifts  depending  upon  the  happening  of  ■ 

some  future  event,  1 8 ,  365 
Gifts  to  charity,  then  over  to  another 

charity,  1 8 ,  364 
Gifts  to  charity,  then  over  to  individual, 

18,364 

Gifts  to  individual,  then  over  to  charity, 
18,  364 

Gifts  which  have  been  held  charitable, 
18,  362 

In  what  cases  the  question  of  remote- 
ness may  arise,  1 8 ,  364 

Vesting,  18 ,  362 

When  gift  void  for  remoteness,  18, 
365 

Whether  rule  applies  to  charities,    18, 
363 
Common-Law  Rule,  i  8,  333 

See  infra.  Charitable  Trusts  ; 
Effect  of  Limitations  Void  for 
Remoteness  Upon  Subsequent 
AND  Prior  Limitations  ;  Limita- 
tions to  Classes;  Rights  Af- 
fected BY  the  Rule. 

Application,  i  8 ,  346 

Essential  requirement,  i  8,  347 
Impossibility    of    limitation    taking 
effect    beyond  prescribed    period, 

18.  347 
In  general,  i  8,  346 
Intention  of  testator,  18,  346 
Not  a  rule  of  construction,  i  8,  346 
Period  too  remote,  but  interest   such 
that    it    cannot    fall    beyond    the 
period,  18,  347 
Subsequent  effect,  18,  347 
Woman     past     the     age    of   child- 
bearing,  18,  347 
Exposition,  1  8,  335 
Origin,  18,  335 

Addition  of  minority,  i  8,  338 
Addition   of  term   of   twenty   years 

in  gross,  18,  338 
After  statute  de  donis,  18,. 336 
Duke  of  Norfolk's  case,  i  8,  337 
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Executorv  interest  of  common  law, 
18,  337 

Extension  of  the  period,  18,  338 

General  rule,  18,  337 

Limiting  estate  to  issue  of  an  un- 
born person,  i  8,  337 

Period  of  gestation,    18,  338 

Possibility  on  a  possibihty,  18,  336 

Question  of  remoteness  in  general, 

18,336 
Statute  of  quia  emptores,  18,  336 
Period,  18,  339 

Any  number  of  lives    in  being,    i  8, 

340 

Child  en  ventre  sa  mere,  18,  341 

In  Alabama,  1 8 ,  340 

In  Connecticut,  18,  340 

In  Indiana,  i  8,  340 

In  Michigan,  18,  340 

In  Minnesota,  18,  340 

In  Mississippi,  18,  340 

In  New  York,  18,  340 

In  Ohio,  I  8,  340 

In  United  States,  18,  340 

In  Wisconsin,  18,  340 

Of  gestation,  18,  340 

Term  of  twenty -one  years  in  gross, 
18,  340 

Testator's  death,  18,  341 

Twenty-one  years  after  death  of  sur- 
vivor, I  8,  340 

When  period  begins,  i  8,  341 
Purpose,  I  8 ,  339 

Against  practice  of  rendering  un- 
certain the  value  of  ownership  of 
property,  18,339 

Whether   directed    against  absolute 
restraint  or  suspension    of   aliena- 
tion, 18,  339 
Scope,  18,  341 

See  infra.  Rights  Affected  by 
the  Rule. 

Charitable  trusts,  see  infra.  Char- 
itable Trusts. 

Chattels  real,  18,  344 

Common-law  interests,  18,  342 

Contingent  remainders,  18,324 

Easements,  18,  344 

Equitable  estate,  18,  345 

Generally,  i  8,  341 

Incorporeal  hereditaments,    i  8 ,   344 

In  England,  i  8,  342 

Interest  that  is  releasable,  i  8,  343 

In  United  States,  i  8 ,  342 

Leasehold,  18,  345 

Personal  obligations,  18,  344 

Personalty,  18,  344 

Personal  where  statutes  refer  to  real 
estate  only,  i  8,  345 

Remainders,  i  8 ,  342 

Right  of  entry,  i  8,  343 

Right  of  entry   attached   to   a   lease 
for  years,  i  8,  344 
Statement  of  rule,  18,  338 
Contractual  Klgbts,  18,  355 
Examples,  18,  355-357 
Exceptions  to  the  rules,  18,  356,  357 
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PERPETUITIES— Co»i'rf 
Contractual  Rights — Confd 
In  general,  18,355 
Right  incident  to  reversion,  18,  356 
Right  of  entry,  18,  355 
Right  vested  in  character,  i  8,  356 
Right  which  is  meraly  a  remedy,  18, 

356 
Void  conditions,  18,  356 
Whether   rights   created  by  contracts 
are  governed  by  rules  against  perpe- 
tuities, 1 8 ,  355 
Easements,  1 8 ,  344,  353 
Effect  of  Limitations  Void  for  Remoteness 
Upon  Subsequent  and  Prior  Limitations, 

18,359 

Examples,  1 8 ,  359,  360 

In  general,   18,  359 

Prior  limitations,  i  8,  359 

Vested  interest,  18,359 
Equitable  estate,  i  8,  345,  354 
Executory  limitations,  1 8 ,  353 
Foreign  corporations,  8 ,  335 
Incorporeal  hereditaments,  18,  344 
Liniitations  after  a  fee,  20,  920 
Limitations  to  Classes,  10,  360 

Examples,  i  8,  361 

Statement  of  the  rule,  i  8 ,  360 

What  amounts  to  limitation  to  a  class, 
18,361 

When    a    class   is   said  to  close,    18, 
361 
Limitation  to  Rule 

Vesting  of  the  interest,  i  8,  360 
Number  of   executory    interests    which 

may  be  limited  after  a  fee  simple,  20, 

947 
Personal  Property,  18,  344 
Statutes,  18,  379 

In  California,  18,  380 

In  Dakota,  i  8,  380 

In  Idaho,  18,  380 

In  Indiana,  i  8,  381 

In  Michigan,  18,  379 

In  Minnesota,  18,  379 

In  New  York,  18,  379 

In  Wisconsin,  18,  379 
Personalty,  18,  344 
Possibilities  of  reverter,  18,352 
Powers,  18,357 

Examples,  18,  357-359 

From   what   remoteness   is   measured, 

18,357 
General  powers,  18,  358 
In  general,  18,357 
Limits  of  the  exception,  1 8 ,  357 
Power  is  void  ab  initio,  i  8,  358 
Power  which  can  be  exercised  by  will 

only,   18,359 
Whether   rule   of   perpetuity   applies, 

18,  357 
'    Remainders,  18,348 

Remoteness    in    remainders,   see   Re- 
mainders. 
Contingent,  18,  352 
In  England,  18,  342 
In  United  States,  18,  342 
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Vested,  1 8,  348 

Contingent  estate  becoming  vested 
within  period  of  the  rule,  1 8 ,  351 

Contingent  vested  estate,  1 8 ,  349 

Defective  definition,  18,350 

Examples,  1 8 ,  348,  349 

Exceptions,  18,  349 

Future  interests  other  than  remain- 
ders, 18,  351 

Personal  property,  18,  351 

Person  in  whom  interest  vests,  18, 

350 
Remainder  which   must  vest  within 

legal  period,  18,  350 
When    remainders    are  vested,    1 8 , 

348 
Whether   confined   to    common-law 

estates,  i  8 ,  348 
Whether  subject  to  rules  given,  18, 

348 
Resulting  trusts,  18,  354 
Reversions,  1 8 ,  352 

In  England,  18,  352 

Possibilities  of  reverter,  18,  352 

Whether  possibilities  of  reverter  exist 
in  United  States,  18,  352 

Whether  rule  applies,  1 8 ,  552 
Right  of  entry,  18,  343-355 
Rights  Affected  by  the  Rule,  i  8,  348 

See  infra,  Common-Law  Rule;  Con- 
tractual Rights;  Ecy;iTABLE  Es- 
tate ;  Executory  Limitations  ; 
Powers  ;  Remainders  ;  Rever- 
sions; Trusts. 
Statutory  Provisions,  i  8 ,  370 

Common-law  rule,  18,  371 

Dying  without  issue,  18,  3^5 

Express  trusts,  18,  377 

General  classification,  18,370 

In  Alabama,  xS,  371 
Period,  18,  340 

In  Arizona,  18,  372 

In  California,  18,  372 

In  Connecticut,  18,  371 
Period ,  18,  340 

In  Georgia,  i  8,  371 

In  Idaho,  i  8,  372  • 

In  Indiana 

Period,  18,  3.^0 , 

In  Iowa,  18,  371 

In  Kentucky,  18,  371 

In  Louisiana,  i  8,  371 

In  Michigan,  1 8 ,  372 
Period,  18,  340 

In  IVUnnesota,  i  8 ,  372 
Period,  i  8 ,  340 

In  Mississippi,  I  8,  372 
Period,  i  8 ,  340 

In  New  York,  i  8,  372-374 
Period,  18,  340 

In  Ohio,  18,  371 
Period,  i  8,  340 

In  United  States 
Period,  18,  340 

In  Wisconsin,  i  8,  372 

,     Period,  18,  340 

Intent  of  testator,  18,  376 

Vol.  II. 


Feison;  Fersonal, 


INDEX-DIGEST. 


Personal  Property. 


More  than  two  successive  estates,  i8, 

379 
Period  of  two  lives,  i8,  378 
Personal  Property,  1 8 ,  379 

In  California,  18,  380 

In  Dakota,  18,  380 

In  Idaho,  18,  380 

In  Indiana,  i  8,  381 

In  Michigan,  18,  379 

In  Minnesota,  18,  379 

In  New  York,  18,  379 

In  Wisconsin,  18,  379 
Scope  of  New  York  statute,  18,  374 
Section  sixteen  of  New  York  statutes, 

18,378 
Separable  limitations,  18,  375 
Survivorship,  18,  375 
Tenancy  in  common,  18,  375 
Vested  and  contingent  remainders,  18, 

374 
When  the  absolute  power  of  alienation 
is  suspended,  i  8,  377 
Trusts,  I  8 ,  354 
PERSON;  PERSONAL,  18,  403,  406 

As   to  fevsonal   chattels    ■within   bills  of 

sale  acts,  see  Bills  of  Sale. 
About  the  person,  3,  410 
As  to  Whether  "Person"  Includes  a.  Cor- 
poration, 8 ,  625  ;  1 1 ,  366 ;  1 8 ,  404;  2  3 , 

323 ;  2  5 ,  626 

Attachments,  8,626;  18,405 

Eminent  domain,  8,  626 

Fourteenth  amendment,  18,  405 

Held  not  within  term,  8,  626 

In  general,  i  8,  404 

Larceny,  8,  627 

Limitations  of  actions,  i  8,  405 

Railroads,  i  g ,  784 

Statute  of  wills,  4,  235 

Taxation,  4,  272J;  8,  627;  18,  405;  25, 
626 

United  States  statutes,  18,  405 

Usury  statutes,  18,  405 
As  to  whether  "person"  includes  a  for 

eign  country,  i  8,  404 
As  to  whether  "  person  "  includes  a  state, 

I  8 ,  404 
As    to  whether    "person"  includes  the 

United  States,  18,  404 
Composing  the  company,  3,  366 
Held  to  include  corporations  in  tax  laws, 

4,  272* 
In  charge,  3,  121 

Including  a  class  of  persons,  3,  278 
Indian,  10,  439 
Judge,  18,  404 
Liability  of  Agents 

Personal  liability  for  acting  for.princi- 
pal,  1 ,  401 
Living  person,  13,  970 
Natural    and    artificial     person    (distin- 
guished), 18,  404 
Partnership,  18,  404 
Party  or  privy,  18,2 
"  Party  "  read  as  "  person,"  18,  2 
Personal  action,  i  8 ,  406 
Personal  annuities,  1 8 ,  408 
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Personal  Goods,  i  8,  407 
Choses  in  action,  12,  784 

Personal  Injuries,  1 8 ,  408 

See  Carriers  of  Passengers;  Com- 
parative Negligence;  C  o  n  - 
tributory  negligence;  dam- 
AGES; Death;  Fellow  Servant; 
Livery  Stable  Keepers  ;  Mas- 
ter and  Servant;  Municipal 
Corporations;  Negligence. 

Personal  judgment,  18,  407 

Personal  Liberty,  1 3 ,  508 

See  Arrest;  Constitutional  Law; 
Extradition  ;  False  Imprison- 
ment ;  Habeas  Corpus  ;  Imprison- 
ment; Imprisonment  for  JDeut; 
Liberty;  Malicious  Prosecu- 
tion. 

"Personally  acquainted,"  i,  171 

Personal  ornaments,  17,  277 

Personal     property    and    furniture,     1 1 , 

373 

Personal  Representatives,  18,  407;  21,  17 
See      Executors      and      Adminis- 
trators. 

"  Personally  acquainted,"  i,  171 

Personal  security,  18,  407 

Personal  services,  18,  407 

Personal  tax,  i  8 ,  407 

Personal  transactions,  18,407 

Persons  interested,  11,422 

Private  person,  19,  95 

Women,  16,  7i;5 
PERSON  AGGRIEVED 

Party  aggrieved,  18,  2 

Who  is,  I,  4:50 
PERSONAL  INJURIES,  see  Carriers  of 

Passengers;    Civil    Damage   Acts; 

Comparative     Negligence;     Con- 
tributory   Negligence;     Death; 

Elevated      Railroads;     Fellow 

Servants;    Master    and    Servant; 

Municipal     Corporations;     Negli- 
gence; Railroads. 

Measure  of  damages,  see  Damages. 

Civil  damage  act,  3,  261 
PERSONALLY 

"  Personallj' acquainted,"  i,  171 

"  Personally  known,"  12,  530 
PERSONAL  PROPERTY 

See  Chattels:  Conflict  of  Laws; 
Fixtures  ;  G  i  f  ts  ;  Succession  ; 
Wills. 

Deed,  see  Deed. 

Future  interest  in  personalty,  see  Re- 
mainders AND  Executory  Inter- 
ests. 

Gift,  see  Gift. 

Rolling  stock ,  see  Railroads. 

Sale,  see  Sale. 

Situs,  see  Situs. 

Accession,  i  8,  411 

Actions  concerning,  18,  412 

Chattels  Personal,  18,  409 
Choses  in  actions,  18,  409 
Corporeal  things,  18,  409 
In  general,   i  8,  409 
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PERSONAL  PROPERTY— Co«rrf 

Chattels  Personal — Cont'd 

Kinds  of  personal  property,  i8,  409 
Chattels  Real,  i  8 ,  409 

As  personal  property,  3,  164 
Definition,  3 ,  164 ;  i  8 ,  408 

Of  chattels  personal,  3,  167 
Estates 

Probate,  ig,  172 
Incidents  connected  with,  18,411 
Indians'  title  to  land,  10,  439 
Manner  of  ownership,  i  8 ,  410 
Nature,   i  8,  408 
Occupancy,  18,  410 
Parties  to  actions,  17,  507 
Perpetuities,  18,  344 
Possession,  iS,  411 
Shares     in     canals     and    railroads,    3, 

166 
Shelle3''s  case,  22,  512 
Ship,  22,  735 

Time  of  enjoyment,  18,  410 
Title  to  personal  property,  i  8,  410 
PERSONAL   REPRESENTATIVES,    29, 
436 

See  Executors  and  Administrators. 
PERSONALTY 

Devolution,  see  Succession. 
Lis  pendens,  13,  872 
PERSONAM 

In  personam,  10,  324 
PERSONATION,    see    False    Persona- 
tion. 
PERSUADE,  18,412 
PERTAINING,  18,412 
PERVERSE  VERDICT,  18,  412 
PJETITION,  18,  412 

Distinguished  from  motion,  15,  888 
Infants 

Chancery,  i  o,  659 
Owelty,  17,  297 
Right  of,  3,  713 
PETROLEDM,  17,  178 
PEWS,  3,  165;  18,413 
See  Cemeteries. 
Analogy  of   pew   rights  with  cemetery 

rights,  18,  417 
Attachments,  18,423 
Conditions,  i  8,  417 
Definition,  18,  414 
Destruction  of  church,  18,  415 
Execution,  i  8,  423 
Forfeiture  of  pews  for  non-pa^'ment  of 

assessment,  18,422 
General  nature  of,  3,  165 
Injunction,  18,  423 
"Leaving  the  meeting-house,''  13,  6 
Pew-holder  as  member,  20,  779 
Pew-owner's  rights,  3,  165 
Prescription,  18,417 
Bemedles,  18,  421 
In  England,  18,  421 
Injunction,  i  8,  422 
Trespass    quare   clausum    f regit,     18, 

421 
When   disturbance  is  by  religious  so- 
ciety, 1 8 ,  422 


Eights  of  Pew- Holders,  i  8,  414 
As  Against  Keligions  Society,  i  8 ,  418 
Paramount  right  of  society,  18,415, 

418 
Pew-holder's    rights     distinct    from 

those  of  society,  18,  420 
Society's   right    to   change  form   of 

worship,  I  8,  419 
Society's   right   to  destroy   pew   for 

purpose  of  repairs,  i  8,  418 
Society's  right  to  remodel   building, 

18,  418 
Society's  right  to  sell  church,  i  8,  418 
Whether  pew-  holder  entitled  to  com- 
pensation where  society  exercises 
its  rights,  i  8,  419 
As  against  stranger,  18,  421 
Distinct  from  those  of  society,  i  8,  420 
How  Acquired,  18,  417 
Conditions,  18,  417 
Grant,  18,  417 
Occupancy  alone,  18,  417 
Prescription,  18,  417 
Nature  of  the  Eight,  18,  414 

Analogy    between    pew    rights    and 

cemetery  rights,  1 8 ,  417 
Distinguished   from   his   right   as   a 
member  of  a  religious  society,  i  8, 
414 
Exclusive  occupation,  18,  414 
Exclusive  use,  18,414 
In  church  edifice,  18,  417 
Incorporeal  right,  18,  417 
In  England,  18,  415 
Qualified  interest,  18,415 
Subject   to   the    rights   of    religious 

society,  1 8 ,  415 
Whether  an  easement,  i  8,  414 
Whether  Kealty  or  Personal  Property, 
3,  166;  18,  416,  421 
Generallj-,  i  8,  415 
In  Boston,  i  8,  416 
In  Maryland,   18,  416 
In  New  York,  18,  415 
In  Pennsylvania,  18,  416 
Statute  of  frauds,  18,  416 
Tenancy  in  common,  18,  416 
Statute  of  fraud,  18,  416 
Tenancy  in  common,  18,  416 
Trespass,  i  8,  421 
Whether  easement,  18,  414 
Whether  real  or  personal,  3,   166;   18, 
416,  421 
PHARMACY,  see  Druggist  ;  Drugs. 
PHOTOGRAPHS,  18,423 
As  Evidence,  5,  363  ;   18,  423 
Handwriting,  18,425 
Homicide,   9,  721,  724 
Copyright  in,  4,  155;   18,423 
Expert  and  opinion  evidence,  7,  510 
Handwriting,  g,  293;  18,  425 
Identity,  g,  868 ;   1 5,  231 ;  1 8,  424 
Of  persons,  18,  424 
Of  things,  18,  425 
Miscellaneous,  18,  427 
Of  the  Premises 

In  criminal  trial,  4,  880 
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Photographer 

As  expert  in  handwriting,  9,  293;   18, 

425 
Contract  in  restraint  of  trade,  10,  946 

Photographic 

Forgery,  8,  464-466 

Records,  i  8,  426 
PHYSICAL,  18,427 

Phvsical  safety,  14,  345 
PHYSICAL    EXAMINATION    OF    DE- 
FENDANT, 5,67 
PHYSICALLY,  18,427 
PHYSICIANS  AND  SURGEONS,  18,  427 

See  Board  of  Health;  Druggist; 
Drugs;  Health;  Hospitals;  Mal- 
practice; Medical  Jurisprudence. 

As  to  the  statement  of  ^nedical  attendant 
in  policy,  see  Life  Insurance. 

Agreement  by  physicians  not  to  prac- 
tice within  certain  districts,  3 ,  885  ;  9 , 
891 

Attending  physician,  1,938 

Authority  of  Railroad  Agents  to  Employ 
Physicians  and  Surgeons,  i,  364,  1033; 
14,  918;  17,  150;  18,  434 
Attorney,  17,  151;  18,437 
Company's  physician,  i  8 ;  436 
Conductor,  1 ,  365  ;  I  8 ,  436 
Credit  of  the  company,  17,  151 
Engineer,  17,  151;  i  8,  437 
General  manager,  18,  435 
General   superintendent,    1,    364;    17, 

151  ;  I  8,  435 
In  general,  17,  15°;  '8,  434 
Manager  or  agent,  17,  151 
President,  18,  436 

Ratification  of  unauthorized   employ- 
ment, 18,  437 
Roadmaster,  18,437 
Station  agent,   i,  365;  18,  435 
Superintendent,  1,365;  18,434 
Yardmaster,  18,437 

Burden  of  Proof 

As  to  license,  18,  432  • 

Coroner  apppointing  surgeon,  4,  179 

Coroner's  authority  to  employ  piiysicians, 

4,  367 
County's  liability  for  services   rendered 

to  paupers  by,  4,  367 
Dealings  of  Physician  with  Patient 

Presumption  of  fraud,  8,  649 
Definition,  18,  427 

Physician,  18,  427 

Surgeon,  i  8,  428 
Dentist,  5,  567 
Evidence,  i  8 ,  438 

As  to  value  of  services,  i  8,  438  '' 

Standing  of  physician,  18,  438 
False  Pretenses 

Quack  doctor,  7,  755 
Family  physician,  7,  810;  18,  437 
Gifts  to  physicians,  8,  1310 
Homicide 

Effect    of     erroneous     treatment,    9, 

535 
Implied  power  of  officers  to  engage,  i , 

364 
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Incompetency  and  want  of  skill,  18,  441 
Indictment  for  practicing  without  a  li- 
cense, I  8,  431 
Intoxicating  Liquors 

Sale  as  a  medicine,  1 1 ,  575 

Sale  by  druggist  who  is  also  physician, 

",738 
Sale  hy  Physicians,  1 1 ,  739 

Administering  liquor  as  a  medicine, 

11.739 

Fact  that  seller  is  a  piiysician  no  de- 
fense, II,  739 

Physician  who  is  also  a  druggist,  1 1 , 

73S 
Itinerants,  i  8,  431 
Liability    of    municipality   for    care    of 

poor,  9,  775 
Llhel  and  Slander,  13,  359,  361 ;  18,  314 

Examples,  13,  359 

What  actionable,  13,  359 
License,  18,  428 

Burden  of  proof,  1 8 ,  432 

Civil  action,  18,  432 

Constitutionalit}-  of  law,  18,  4^8 

Itinerants,  18,  431 

Miscellaneous,  18,431 

Prosecutions   for  practicing  without  a 
license,  i  8,  430 

Qualification,  18,429 

Revocation,  18,  430 

Statutes    regulating   practice  of  medi- 
cine, I  8,  428 

Sufficiency  of  complaint,  18,  431 

Sufficiency  of  indictment,    18,  431 

To  whom  applicable,  18,  429 

Validity  of  statute,  18,  428 
Malpractice 

See  Malpractice. 

Negligence,  16,420 
Manslaughter,  g,  590 
Master  and  servant,  14,  917,  gi8 
Medical  attendant,  18,  428 
Negligence  of  surgeon  following  injury 

by  defendant,  16,  441 
Obscenity,  17,  8,  9 
Police  power,  18,  759 
Poor  and  Poor  Laws,  i  8,  820 

"  Expenses     unnecessarily     incurred," 
18,  822 

Other  physician  than  county  physician, 
18,821 

Pauper's  right  to  attendance,  18,  820 

Physician's   right  to  recover  for  serv-     ^ 
ices,  1 8 ,  820 

Town  charging  another  town,  18,  822 

When   physician    not    entitled    to  re-    / 
cover,  18,  821 
Preference   given    to    physician's  claim 

against  estate  of  decedent,  5,  247 
Privileged  Communications,  19,  147 

At  common  law,  ig,  147 

Contest  over  a  will,  19,  149 

Continuance  of  privilege,  19,  149 

Criminal  cases,  19,  150 

Death  of  patient,  19,  149 

Facts   acquired   by  physician   through 
observation,  ig,  148 
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Privileged  Communications — Cont'd 

Facts   learned    from   patient  himself, 

19,  147 
Limits  of  the  privilege,  i  9,  148 
Nature  of  the  privilege,  1 9 ,  147 
Production  of  documents,  ig,  246 
Scope  of  the  privilege,  19,  147 
Statutes  in  the  various  states,  19,  147 
Testamentary  capacity,  19,  150 
To  what  facts  privilege  extends,   19, 

147 
Waiver,  19,  150 
Waiver  by  personal  representative,  i  g, 

'SI    . 
Waiver  in  general,  19,  150 

Res  Gestae,  2  i ,  105 

Cause  of  injury,  21,  106 
Past  and  present  condition,  21,  105 
Past  sensations  and  feelings,  2  i,  105 
Statement  having  no  connection  with 

professional  treatment,  21,  106 
Time    within    which     examination    is 
made,  2  i ,  106 

Restraint  of  trade,  3,  885;  9,  891 

Bevenue  Laws 

Sale   in    intoxicating   liquors    without 
United  States  license,  2  i ,  329 

Right  of  patient  to  consent  to  bodily  in- 
jury for  surgical  purposes,  3,  667  ' 

Right  to  Compensation,  18,  432 

See  infra,  Authority  of  Railroad 

Agents  to  Employ. 
Christian  science,  18,441 
Conditional  contract,  18,  438 
Contract  under  cure,  18,  438 
Cure,  I  8,441 

^Depending  upon  contract,  i  8,  433 
Disqualified  physician,  i  8,  439 
Express  contract,  18,  432 
Express    contract    with    third    party, 

18.437 
^How  long  employment  lasts,  1 8 ,  439 
/implied  contract,  18,  432 
In  England,  18,  439 
Liability    of    county    for    services    to 

paupers,  18,  433 
Medicine     furnished     hy    unqualified 
,     physician,  18,440 
/v  No  promise  implied,  18,  434 

Promise  of  third  party  to  pay  for  serv- 
/ices  rendered  to  another,  18,  433 
v-Reasonable  remuneration,  18,  438 
Rule  of  evidence,  i  8,  433 
Showing  professional  standing,  18,438 
Specific  account,  18,  439 
To  what  remuneration  he  is  entitled, 
18,438 
^Upon  whom  liability  rests,  18,  432,433 
v^alue  of  services,  i  8,  438 
Where  physician  has  not  complied  with 
statute,  1 8,  439 
/  Whether  the  employment  is  honorary, 

18,439  ... 

Surgical  operation  on  person  incapable 

of  assent,  3 ,  666 
Taxation,  25,  486 


Undue  Influence 
Relationship  of  Physician  and  Fatlent^ 
27,  472 

Dentist,  27,  474 
Gifts  and  Contracts,  27,  472 

Conflict  of  authority,  27,  472-474 
Gifts,  27,473 
How  rebutted,  27,  472 
Independent  advice,  27,  473 
In  general,  27,  472 
Persons  of  weak  minds,  27,  473 
Relation  not  one  from  which  in- 
fluence was  presumed,  27,  473 
Strength  of  .presumption,  27,472; 
Who  is  a  physician,  27,  474 
Wills,  27,  511 
Unnecessarily  exposing  person  of  female 

as  assault,  i,  805 
Veterinary  surgeon,  28,  444 
PICKETING,  4,  614;  24,  133 
PICKPOCKET 

Libel  and  slander,  13,  346 
PICTURES,  18,442 
Artist's  proofs,  18,  442 
Copyright,  18,  442 
Paintings,  17.  309;  18,443 
Paintings  as  fixtures,  1 8 ,  443 
Warranty,  28,  770 
PIER,  18,443 
PIG,  9,  417 
PILFER,  18,443 
PILOTS,  18,  443 
See  Navigation. 
Admiralty  jurisdiction  over,  1 ,  198 
Admissions,  18,  457 
Burden  of  proof,  1 8 ,  456 
Compensation,  18,  453 
Examples,  18,  453,  454 
Pilot  leaving  boat,  i  8,  454 
Pilot  running  unusual  risk,  18,  454 
Rate  of  port  pilots,  i  8,  453 
Services  refused,  18,  450 
Tender  of  service,  i  8,  449 
Unlicensed  pilot,  i  8,  446 
Whether  a  tax,  18,  453 
Constitutional  law,  18,  445 
Construction  of  statutes,  i  8,  445 
Definition,  18,444 
Evidence,  i  8,  456 
Injury  to   pilot  by  negligence  of  crewj 

I  8,  455 
Legislative  Control,  1 8 ,  444 

Conclusiveness  of  congressional  power, 

18,445 
In   absence  of  federal  legislation,  18, 

Object  of  constitution,  18,  445 
Power  of  congress,  i  8,  444 
Power  of  state,  1 8 ,  444 
Regulations  of  commerce,  18,  445 
State  laws  in  conflict  with  act  of  con- 
gress, 18,444-446 
Stale  legislation,  18,  444 
Statutory  provisions,  18,  444 
Subsequent  congressional    legislation, 

18,445 
Validity  of  state  legislation,  i  8,  444 
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Liability,  1 8 ,  452 
Collisions,  i8,  451 
In  general,  i  8,  452 
Of  Owner 

Fault  of  pilot,  I  8,  452 

In  England,  18,  452 

In  United  States,  18,  452 

Owner's   fault  concurring  with  that 
of  pilot,  I  8,  452 

Owner's  remedies  against  pilots,  18, 

453 
Where  pilot  is  compulsory,  18,  452 

Of  pilots,  18,  452 

When  best  skill  is  exercised,  i  8,  452 

Whether  power  is  exercised,  i  8,  452 
License,  i  8 ,  446 

By  whom  licensed,  18,  446 

Congressional  provisions,  i  8,  446 

Governor,  18,446 

Right  of  unlicensed  pilot  to  recover 
fees,  I  8 ,  446 

State,  I  8 ,  446 

State  laws  in  conflict  with  act  of  con- 
gress, 18,  446 
Lien  for  Services,  i  8,  454 

Contract,  i  8,  454 

Examples,  18,  454 

Foreign  vessel,  18,  454 

Generally,  i  8 ,  454 

Proffered  service,  18,454 

Refusal  of  services,  i  8 ,  454 

Waiver  of  lien,  18,  455 
Marine  insurance,  14,  371 
Maritime  liens,  14,  455 
"  Navigation  within,"  i  8,  446 
Obligations  to  Take,  i  8,  447  > 

Coasting  trade,  i  8,  447 

Coasting  vessels,  18,  448 

In  England,  18,  448 

In  general,  i  8 ,  447 

Statutes,  18,447,  44S 
Pilotage 

Dues,  18,  446 

Maritime  liens,  18,  434 

Regulation  of  pilotage  by  congress,  3, 

703 
State  regulations,  16,  257,  258 
Tonnage  distinguished  from  pilotage, 

25,45 
Pilot  Boats 

Navigation,  1 6 ,  326 
Pleading,  18,  455 
Powers  and  Duties  of,  i  8,  451 

Attending  to  navigation  of  ship,  i  8,  451 

Authority,  i  8,  451 

Generally,  i  8,  451 

Local  customs,  18,  451 

Skill  and  care  to  be  exercised,  18,  451 

Steam  vessel,  i  8,  451 
Powers  of  Pilot  CommiBsioners,  1 8 ,  447 

Examples,  i  8,  447 

In  general,  i  8,  447 

License,  18,  446 

Qualifications,  18,447 
Salvage,  2 1 ,  675 

Additional  compensation,  2 1 ,  676 

Disabled  vessel,  21,  675 


Duty  to  render  assistance,  2  i,  675 

Extraordinary  services,  2  i ,  675 

General  rule,  2  I,  675 

Services  considered  as  extra  pilotage 
services  rather  than  salvage,  2  i ,  676 

Services  outside  of  his  duty,  2  i ,  676 

Statutes   requiring  pilot  to  render  as- 
sistance, 2  1 ,  676 

Strict  discharge   of  duty  required  of 
pilot,  2  1 ,  676 
Shareholder's  liability  for  damages,  16, 

3SI 
Suspension,  i  8 ,  455 

In  general,  18,  455 

When  certiorari  granted,  18,  455     , 
Tender  of  Services,  i  8 ,  448 

"  Bound  to  or  from  port,"  i  8,  449 

First  pilot  offering  services,  18,  448 

In  general,  18,  448 

Lien,  18,  454,455 

Penalty  for  refusing  services,  18,  450 

Pilot  failing  to  be  on  hand,  18,  448 

Refusing  services,  1 8 ,  450 

Repeal  of  statute,  i  8 ,  450 

Services  refused,  18,  448 

Sufficient  authority  for  tender  of  serv- 
ices, 18,  449 

What    constitutes    valid    tender,     18, 

449 

Usages,  18,  451 

Usages  and  customs,  18,  451 
PIMP,  1 8  ,  457 
PIN  MONEY,  9,847;  22,3 
PIPE  LINES,  i8,4S7 

See    Gas    Companies;   Water   Com- 
panies. 

Definition,  18,  457 

Easements,  18,460 

Eminent  domain,  8,  615:  18,  457 

Highways,  18,459 

Incorporeal  hereditaments,  18,  459 

Machinery,  18,  461 

Nature  of  property  in,    18,  459 

Property  in,  compared  to  fixtures,    18, 
460 

Public  use,  18,  457 

Real  estate,  i  8,  460 

Right  to  Lay,  1 8 ,  457 

County  highways,  18,  459 

Gas  companies,  18,  458 

Highways,  18,  459 

Municipal  authority,  18,  459 

Natural  gas  companies,  i  8,  458 

Oil  companies,  18,  458 

Right  to  use  public  streets  of  a  city, 

I  8- 457 
Sales,  z  I,  492 

Streets  and  sidewalks,  18,  458 
Taxation,  i  8,  459 

Whether  personal  or  real  property,  1 8 , 
460 
PIRACY,  18,461 

See  Internationai.  Law. 
Attempt  to  commit  crime,  1 1,  491 
Capture  b3'  any  nation,  1 1,  491 
Capturing  a  vessel  honestly  supposed  to 
be  piratical,  4,  688 
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Capturing  merchant  vessel  as  pirate,  2, 

73° 

Copyright,  18,461 

Definition,  11,  491 

Letters    of    marque    and    reprisal,     13, 
266 

Merger,  4,  649 

Privateers,  1 1 ,  491 

Statutes  of  particular  nations,   1 1,  491 

Vessel  built  and  fitted  for  piratical  pur- 
poses, 1 1 ,  491 
PIRATE,  18,462 

Pirates  and  Kovers 

In  bill  of  lading,  2,  288 
PISTOL 

Pistol  cartridges,  18,  462 
PLACE,  18,  462 

Any  place,  i  8,  463 

English  betting  houses'  act,  18,  463 

Exposed  places,  7,  533 

Foreign,  8,  280 

In  first  place,  i  o,  323 

In  sense  of  sell,  18,  462 

Intoxicating  liquors,  18,463 

"Last  place  of  abode,"  12,  902 

Market  place,  14,  459 

Most  public  places,  i  5,  886 

Most  remarkable  places,  i  5,  886 

Place  of  abode,  i  8 ,  464 

Place  of  business,   i  8 ,  464 ;  2  5 ,  145 

Place    of    manufacture,     14,    264;    18, 

465 
Place     of     public     entertainment,    25, 
1022 
,  Place  of  trust  or  profit,  i  8,  465 
Place  of  worship,  i  8,  465 
PubUo  Place,  19,  563;  25,  378-380 

Public  place  as  used  in  gaming  la-ws, 

see  Gamikg. 
Within  the  meaning  of  the  law  of  in- 
decent exposure,  see   ExpOStJRE  OF 
Person. 
Within  the  meaning  of  the  latv  of  the 

affray,  see  Affray. 
In  general,   19,  563 
Notice  of  publication,  1 6 ,  820 
Street,  24,  3 

Within  The  Meaning  of  Statutes  Requir- 
ing Notices  to  Be  Posted  in  Public 
Places,  see  Elections  ;  Notices. 
Impounding  law,  19,565 
Intoxicating  liquor  laws,  19,  565 
Rock  in  place,  15,  531 
PLAIN,  18,46s 
Plain  type,    i  8,  465 

PLANK  ROADS,  9,365 
PLANT,  18,465 
PLANTATION,  18,465 

Interchangeable  with  district,  26,  122 

My  plantation,  i6y  no 

Plantation  supplies,  18,  466 
PLASTERING,  11,370;  18,466 
PLAT,  18,466 

See  Dedication. 

Plat  of  lots,  13,  1 162 

Surveys,  24,  1021 


PLATE,  18,466 

PLAY,  see  Gaming. 

PLAYING,  see  Gambling  Contracts.  ■ 

PLEADING,  18^467 

See  Amendment;  Answer;  Assump- 
sit; Bill  of  Particulars;  Cog- 
nizance; Conflict  OF  Laws;  Cor- 
porations; Criminal  Procedure; 
Damages;  Debt;  Declaration; 
Demurrer;  Detinue;  Ejectment; 
Equity  Pleadings;  False  Impris- 
onment ;  Indictment;  Joinder  of 
Action;  Joinder  of  Parties;  Libel 
and  Slander  ;  Mandamus  ;  Mo- 
tions; Navigation;  Non  Obstante 
Veredicto;  Parties  to  Actions; 
Replevin  ;  Trespass  ;  Trespass  on 
THE  Case;  Trover;  Variance; 
Venue;  Verification. 

A  ction  by  and  against  executor  and  ad- 
ministrator, see  Executor  and  Ad- 
ministrator. 

Another    suit    fending,    see     Former 

^   Suit  Pending. 

Arrest  of  judgment,  see  Arrest  of 
Judgment. 

As  to  pleading  of  answer  to  sup  fort  a 
default,  see  Default. 

As  to  pleading  statute  of  frauds,  see 
Frauds,  Statute  of. 

Covenants 

Action  of  covenant,  see  Covenant. 
As    to    pleading    real    covenants,  see 
Real  Covenants. 

Cure  by  verdict,  see  Verdict. 

Declaration,  see  Declaration. 

For  pleadings  in  ~  election  cases,  see 
Elections. 

For  pleas  in  abatement  in  crim  inal  cases, 
see  Criminal  Procedure. 

In  eminent  domain  cases,  see  Eminent 
Domain. 

Joinder  of  causes  of  action,  see  Joinder. 

Joinder  of  parties  to  actions,  see  Par- 
ties TO  Actions. 

Justice  of  the  Peace 

As  to  plea  before,  see  Justice  of  the 
Peace. 

Parties  plaintiff  and  defendant,  see 
Parties  to  Actions. 

Pleadings  in   covenant,  see  Covenant. 

Pleadings  in  detinue,  see  Detinue. 

Removal  of  causes,  see  Removal  of 
Causes. 

Trespass,  see  Trespass. 

Trial  by  jury,  see  Jury  and  Jury 
Trial. 

Trover,  see  Trover. 

Venue,  see  Venue. 

Verdict 

Cure  by  verdict,  see  Verdict. 
Responsiveness  to  issue,  see  Verdict. 
Warranty,  see  Warranty, 

Abbreviations  in,  i,  19 

According  to  legal  effect,  18,  583 

Account  Stated 

General  issue  in  assumpsit,  18,  542 
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Admiralty  pleadings,  i,  203 
Affirmative  pregnant,  18,  575 
Ambiguity,  I  8 ,  574 

Action  of  court,  18,  574 
Affirmative  pregnant,  18,  £75 
Common  bar,  18,  575 
General  rules,  18,  574 
Negative  Pregnant,  18,  574 
Definition,  18,  574 
Examples,  18,  574,  575 
How  objection  is  to  betaken,  18,575 
New  Assignment,  1 8 ,  577 

Distinguished  from  replication,    18, 

577 
Restatement  of  the  declaration,    18' 

577>  578 
Statement  of  the  rule,  18,  577 
Trespass,  i  8,  578 
Trespass  quare  clausum  fregit,    i  8 , 

578 
Whether  silence  admits  the  truth   of 
facts  alleged,  18,  57S 
Amendment,  see  Amendment. 
Parties  to  actions,  17,  627 
Pleading  susceptible  of  two  meanings, 

18,574 
Amendment  in,  i ,  552 
Answer,  see  Answer. 

By  defendant  as  waiver  of  objections 
to    irregfularities    in   declaration,  5, 

350 
A  plea  of  misnomer,  1 ,  20 
Argumentativeness 

Examples,  iS,  572,  574 

Matter  of  law  and  decision  for  jury, 

i8,s73 
Plea  amounting  to   the  general   issue, 

18,573 
Statement  of  the  rule,  18,  572 
Two  affirmatives,  18,  572 
Two  negatives,  1 8 ,  573 
What  is  argumentativeness,  i  8,  572 
At  common  law  contrasted  wjth  conti 

nental  systems,  1 8 ,  467 
Bona  fide  purchaser,  16,  836 
Certainty,  1 8 ,  567 

Avoidance  of  prolixity,  1 8 ,  569 
Certain  Intent  In  General 

Definition,  18,  568 

When  requisite,  i  8 ,  568 
Certain  Intent  with  Every  Particular 

Definition,  18,  568 

When  requisite,  18,  568 
Certain  to  a  Common  Intent 

Construction,  18,  568 

Definition,  18,  568 

Lowest  degree,  18,  568 

Whether  it  suffices  to  a  plea  in  bar, 
18,  568 
Examples,  18,  568,  569 
Exceptions  and  Provisos,  18,  571 

General  rules,  18,  571 

Negatives,  18,  571 
Facts  lying  in  knowledge  of  opposite 

party,  1 8 ,  569 
General  rule,  18;  567 
Judicial  knowledge,  18,  569 
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Kinds  of,  18,  567 
Matter  of  evidence,  i  8,  569 
Matter   of    inducement   and   aggrava- 
tion, I  8,  569 
Place,  see  infra.  Place. 
Quality,  quantity^  and  value,  see  infra. 
Quality,  Quantity,  and  Value. 
Time,  see  infra.  Time. 
Title,  see  infra.  Title. 
To  a  certain  intent  in  everj'  particular, 

1 8,  568 
To  a  certain  intent  in  general,  18,  568 
To  a  common  intent,  18,  568 
What  must  be  stated,  18,  569 
Code  Pleading 

See  infra,  Under  the  Code. 
See  Scandal  and  Impertinence. 
Certainty,  i  8 ,  499 
In  general,  i  8,  499 
Of  Place,  1 8 ,  499 

Agreement  to  receive  and  pay  at  a 

particular  place,  i  8,  499 
Necessity  of  formal  statement  of  a 

venue,  1 8 ,  499 
When  averment  is  necessary,  :i  8, 

499 
Of  time,  I  8,  500 
Of  value,  I  8,  500 

Subordinate  rules  of  certainty,   i  8, 
500 
Defect  of  parties,  5,  514 
Demurrer,  18,493 
Reply,  I  8,  499 
Several  defenses,  1 1 ,  lois^'" 
Color,  I  S,  556 
Commencement,  i  8,  582 
Examples,  18,  582,  583 
Form  in  various  actions,  18,  582,  583 
Whether  defect  is  ground  for  demurrer, 
18,582,583 
Common  bar,  1 8 ,  575 
Complaint,  see  infra,  Under  the  Code. 
Conclusions,  18,  582 
Examples,  18,  582,  583 
Form  in  the  various  actions,   18,  582, 

583 
Whether    defect    is    ground    for    de- 
murrer, 18,  582,  583 
Confession  and  Avoidance,  i  8 ,  550 
Color,  1 8 ,  556 

Express  color,  i  8 ,  557 

Implied  color,  18,  557 

Meaning  of  the  rule,  18,  556 
Dlscliarge,  18,  551 

Coverture,  see   infra,  Coverture. 

Infancy,  see  infra.  Infancy. 

Payment,  see  Payment. 

Set-off,  see  Set-Off. 

Statute    of   limitation,     see     infra. 
Limitation  of  Actions. 

Tender,  see  infra.  Tender. 

Distinguished  from  justification,  18, 

551 
Distinction     between     discharge     and 

justification,  18,  551 
In  excuse,  i  8,  556 
In  general,  18,  550 
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PLEADING— Cow^'rf 
Confession  and  Avoidance — Cont'd 

Justification,  i8,  556 

Requisites,  18,  556 
Conformit3'  to  precedent,  1 8 ,  581 
Consistency,  iS,  579 

Departure,  18,  579 

In  general,   1 8 ,  579 

Repugnancy,  18,  579 
Construction  of  pleadings  for  the  judge, 

1 1 ,  240 
Counterclaim,  22,  421 

Amendment,  22,  422 

Answer  must  be  complete  by  itself, 
2  2 ,  426 

Answer  not  setting  up  counterclaim 
in  form,  22,  423 

Answer  referring  to  matters  contained 
in  another  answer,  22,  426 

Arising  out  of  transaction,  22,  425 

Best  form  of  pleading,  22,  423 

Cause  of  action  held  by  assignment, 
22,425 

Character  determined  by  court,  22, 
424 

Characterizing  the  pleading  as  a  de- 
fense, 2  2 ,  423 

Construing  answer  as  a  defense  and 
not  a  counterclaim,  22,  423 

Effect  of  calling  a  defense  a  counter- 
claim, 22,  424 

Effect  of  pleader  naming  the  pleading, 

2  a  >  4^3'  424 
Facts  Connecting  Transaction,  22,  424 

Cause  of  action  held  by  assignment, 
22,  42s 
Fact   that   counterclaim   was  due  and 

owing,  2  2 ,  424 
Failure  to  claim  aiBrmative  relief,  a  2 , 

423 
Failure  to  claim  damages,  22,  423 
Form,  22,  421 
Inconsistency    between  defenses,   22, 

426 
In  general,  22,  421 
Omission  to  designate  as  counterclaim, 

22,  424 
Particular  form  of  words,  22,  421 
Persons  in  representative  capacity,  2  a , 

42.'; 
Pleading  conclusion  of  law,  22,  422 
Prayer  for  afBrmative  relief,  2  2 ,  422 
Prayer  for    relief  and   assertion   that 

pleading    is     a     counterclaim,     aa, 

423 

Rules  governing  complaint  in  cross- 
action,  22,  421 

Setting  out  facts  sufHcient  to  consti- 
tute counterclaim,  22,  424 

Set  up  in  answer,  22,  421 

Statement  that  pleading  is  a  counter- 
claim, 22,  422 

Two  or  more  defenses  or  counter- 
claims, 2  2,  425 

Whether  single  pleading  can  form 
double  pleading  in  a  defense  to 
counterclaim,  22,  423,  424,  427 
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Courses  Open  to  Defendant,  1 8 ,  506 

See  infra,  Defenses. 

See  Demurrer. 

See   infra.     Imparlance  ;    Propert 
AND  Oyer. 
Coverture,  18,  554 

Defendant    disputing*   relationship    of 
husband  and  wife,  18,  554 

Examples,  18,  554 

General  issue  in  assumpsit,  18,  540 

Hilary  rules,  18,  554 

In  general,  18,  554 

Plea  in  abatement,  i  8,  554 
Deeds 

Recitals,  20,  470 
Defects  cured  by  verdict,  i,  553 
Defenses,  5,  515 

Full  defense,  1 8 ,  507 

Half  defense,  18,  507 

Meaning,  i  8,  507 
Definition,  18,  469 
Demurrer,  see  Demurrer. 

Replication  de  injuria,  18,  546 
Departure,  18,  579 

Fortifying  declaration  of  plea,  1 8 ,  580 

From  fact  to  fact,  i  8 ,  579 

From  Jaw  to  law,  18,  580 

How  departure  is  taken  advantage  of, 
18,  581 

Immaterial  allegation,  18,  580 

Prolixity,  18,  579 

When  departure  may  occur,  18,  580 

When  it  takes  place,  i  8,  579 
Dilatory  Fleas,  see  Abatement. 

See  infra.  Pleas. 
Directness,  1 8 ,  572 

See  infra.  Ambiguity  :  Argumenta- 
tiveness ;  New  Assignment. 

In  general,  18,  572 
Discontinuance,  5,  674 

Definition,  5,  674 

Effect,  5 ,  674 
Distinction  between  legal  and  equitable, 

6,  726 
Dower,  1 8 ,  470 
Drunkenness 

General  issue  in  assumpsit,  i  8,  540 
Duplicity,  I,  II ;  18,  561 

See  infra.  Several  Pleas. 

Demurrer,  i  8,  563 

Effect  of  double  plea  on  replication  de 
injuria,  i  8 ,  563 

Examples,  18,  561-563 

General  rule,  i  8,  561 

Immaterial  matter,  1 8 ,  563 

In  general,  i  8,  561 

Matter  ill  pleaded,  1  8,  563 

More- than  one  answer,  i  8,  561 

Numerous  matters  which  constitute  but 
single  defense,  1 8 ,  562 

Question  of  substaftce  or  form,  1 8 ,  563 

Several  counts,  18,  561 

Surplusage,  1 8 ,  563 
Equity,  see  EcyjiTY  Pleadings. 

Abolition  of  distinction  between  law 
and  equity,  6,  726 

Defined,  6,  727 
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Usury 

What  must  appear  in  bill,  27,  1044 
Estoppel,  7,  33 
Evidence,  1 3 ,  838 

Presumption  in  favor  of  existence  of 
corporation,  4,  287 
Ex9eptions  and  Provisos,  18,  571 
General  rule,    18,  571 
Negatives,  i  8,  571 
Excuse,    see    infra,  Confession    and 

Avoidance. 
Express  color,    18,  556 
Foreclosure  of  mortgages,  8,  229 
Foreign  laws,  see  infra.  Statutes. 
General  Issue,  i  8 ,  522 
See  Replevin. 

See  infra.  Replication  de  Injuria. 
Assumpsit,  see  Assumpsit. 
Trespass,   see   Trespass  ;   Trespass 

ON  the  Case. 
Detinue,  i  8,  526 
Form  in  Several  Actions,  1 8 ,  522 
Assumpsit,  18,  522 
Detinue,  i  8 ,  522 
Hilary  rules,  18,  523 
In  debt,  i  8,  522 
Nil  debet,  18,  522 
Non  cepit,  i  8,  522 
Non  detinet,  18,  522 
Non  est  factum,  i  8,  522 
Not  guilty,   I  8,  522 
Replevin,  i  8 ,  522 
Trespass,  18,  522 
Trespass  on  the  case,  18,  523 
Infancy,  18,  554 
Account,  18,  554 
Assumpsit,  18,554 
In  coverture,  18,  554 
When  it  must  be  specially  pleaded, 

18,  SS4 

Payment,  18,  551 

Trover,  1 8 ,  522 
See  Trover. 
Historical  Sketcb  of  tlie  Development  of 

Common-Law  Fleading,  18,47^ 

Crude  practice  during  reign  of  Edward 
ist,  18,472 

From  earliest  time  to  reign  of  Edward 
ist,  .18,  472 

From  Edward  1st  to  Henry  6tli,  1 8 ,  473 
Authority,  i  8,  473 
Development,  18,  473,  474 
Drawing    up    declaration   and   plea 

out  of  court,  I  8 ,  474 
First  statute  of  jeofails,  1 8 ,  475 
French    displaced   by   English,    1 8, 

475 
Growth  of  technicality,  i  8 ,  474 
Putting  plea  in  writing,  i  8 ,  474 
Reign  of  Edward  3d,  18,  474 
Requisites  of  a  good  issue,  i  8,  484 
The  issue,  18,  473 
From  4tli  and  Sth  Anne  to  Hilary  Kules, 

'8,475 

General  review,  18,  476 
Multiplication  of  counts  and  pleas, 
18,476 
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From  Henry  Sth  to  4tli  and  Sth  Anne, 

18,475 

Edward  4th,  18,  475 

Littleton,  18,  475 

Permission  to  plead  several  pleas,  i  8, 

475 
Practice  during  reign  of  Henry  6th, 

18,475 
Statute  of  Eliz.,  18,  475 
From  Hilary  Rules  to  Rules  of  1883,  1 8 , 

477 

Changes,  18,  477 

Interpretation,  18,  477 

Restoration  of  common-law  system, 

18,477 

Tendency  of  the  rule,  1 8 ,  477 
Oral  altercation,  i  8,  472 
Rules  of  1883,  I  8,  477 

Object,  I  8,  477 

Radicalrtess,  18,477 

Scope,  I  8 ,  477,  478 
Imparlance,  1 8 ,  506 
Definition,  18,  506 
Effect  of  different  kinds  of  imparlance, 

506.  507 

General,  i  8,  506 

Jurisdiction,  18,  507 

Kinds,  18,  506 

More  special,  18,  507 

Special,  i  8,  506 
Implied  color,  i  8,  556 
In  account  render,  i,  131 
In  account  stated,  i,  112,  127 
In  action  of  debt,  see  Debt. 
In  actions  upon  coupons,  4,  445 
In  audita  querela,  i ,  1004 
In    discharge,   see    infra,   Confession 

AND  Avoidance. 
Infancy,  18,  554 

See     infra.     Replication     de     In^ 

JURIA. 

Examples,  i  8,  554 

General  Issue,  18,  554 
Assumpsit,  I  8,  554 
Debt  on  specialty,  i  8,  554 
In  assumpsit,  18,  540 
In  coverture,  18,  554 
Waiver  ofi  privilege,  1 8 ,  554 
When  it  must  be  specially  pleaded, 

18,  554 
Hilary  rules,  i  8,  554 
Necessaries,  18,  554 
Plea  of  infancy,  i  8,  554 
Ratification  of  contract,  18,  554 
What  will  support  replication  of  ratifi- 
cation, 18,  554 

In  general,  i  8,  469 

In  manner  and  form,  14,  245 

Insanity  as  a  plea,  1 1,  129 

In  United  States,  1 8,  478 

See  infra.  Under  the  Code. 
Classification  of  states,  i  8 ,  478 
Common-law  pleading    modified,    18, 

479 
In  general,  18,  478 
One  Form  of  Action  and  Special  Plea 

In  Georgia,  18,  487 
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PLEADING— Co»i!'rf 
In  United  States — Cont'd 
One   Form  of   Action  and  Special  Plea 
—Cont'd 
In  Texas,  18,487 

What      pleas     must      be  '  specially 
pleaded,  18,  487,  488 
Several  Actions  and  Special  Fleas,  18, 

479 

Generally,  18,479 
In  Alabama,  1 8 ,  483 
In  Delaware,  18,  481 
In  Florida,  18,  483 
In  Maine,  18,  479 
In  Maryland,  18,  482 
In  Massachusetts,  i  8 ,  485 
In  Mississippi,  i  8,  485 
In  New  Hampshire,  18,  479 
In  New  Jersey,  18,  481 
In  New  Mexico,  ,1  8,  485 
In  Pennsylvania,  18,486 
In  Rhode  Island,  18,  480 
In  Tennessee,  18,  484 
In  Vermont,  18,  480 
In  Virginia,  18,  482 
In  West  Virginia,  18,  483 
No  special  plea,  i  8,  485 
Issue,  see  infra,  General  Issue. 

Resfonsiveness  of  verdict  to  issue,  see 

Verdict. 
Enumeration,  18,  470,  471 
History,  18,  473 
Nultiel  record,  18,  470 
Joinder 

In  issue,  1 1,  iois«" 
Judgment 

Must  Be  Sustained  Toy 
Judgment  in  excess  of  sum  claimed, 
12,  71 
Must  Sustain  Pleadings 

Examples,  i  2,  72 
Of  quod  recuperet,  1,  11 
Of  respondeat  ouster,  i,  11 
When  pleadings  are  lost,  12,71 
Jurisdiction,  see  infra.  Pleas. 
Justification,    see    infra.    Confession 

AND  Avoidance. 
Legal  effect,  1 8 ,  583 
License,  I3>  557 
Limitation    of    Actions,     13,    769;     18, 

533 

After  Hilary  rules,  18,  553 

Alleging  new  promise  in  writing,  1 3 , 

772 
Debt,  18,523 
Declaration  or  petition  shows  upon  its 

face  that  claim  is  barred,  1 8 ,  553 
Demurrer,  i  3,  771 
Ejectment,  13,  770  , 

General  demurrer,  18,  554 
In  equity,  13,  770 
Necessity    of   pleading    statutes,    13, 

769 
Negativing  exceptions,  8,  1086 
New  promise,  13,  771 
Special  demurrer,  18,  553 
Trover,  18,  527 
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Where  answer  has  superseded  the  plea, 

18.553 
Whether    statute    must    be    specially 
pleaded,  i  8,  553 
Limited  Partnership,  i  3 ,  S37 

Averment  of  special  partnership,  13, 

837 

Distinction  between  general  and 
special  partners,  13,837 

Establishing  general  liability  of  special 
'  partners,  1 3 ,  837 

Forfeiture  of  privileges  of  special  part- 
nership, 13,  838 

Formation  of  partnership,  13,  837 

General  denial,  13,  837 

General  liability  of  special  partners, 
13,837 

Setting  up  special  partnership,  1 3 ,  837 
Lis  pendens  a  plea  of  abatement  to  the 

writ,  I,  ID 
Mandate,  14,  249 
Materiality,  18,  558 

Allegation  of  title,  18,  560 

Excess  of  material  matter,  1 8 ,  558 

In  general,  18,  558 

Matter  of  inducement,  i  8,  560 

Question  of  damages,  i  8 ,  558 

Several  material  allegations,  18,  56a 

Surplusage,  18,  558 

Traverse  alleged  immaterial,  18,559 

Traverse  framed  so  as  to  make  op- 
posite party  prove  more  than  neces^ 
sary,  18,  559 

Traverse  on   matter  not  alleged,  18,. 

559 
Traverse   on  point  wholly  immaterial^ 

i8,SS8 
Traverse  part  only  of  allegation,  1 8j, 

561 
Traverse  taken  on  what  is  necessarily 

implied,  18,  559 
Meclianlcs'  Liens,  15,  172 
Affidavit,  15,  173 
Answer,  i  5,  173 
Bad  pleas,  1 5 ,  174 
Changing  form  of  action,  15,  176 
Consolidation  of  suits,  15,  176, 
Default,  15,  176 
Defects  in  proceedings,  15,  175^ 
Defenses,  15,  174 
Description,   15,175 
Effect  of  nonsuit,  15,  176 
Equity  practice,  i  5 ,  17? 
In  Illinois,  15,  173 
In  Iowa,  15,  173 
In  New  York,  i  5,  173 
New  trial,  15,  176 
Nul  tiel  record,  1 5 ,  174 
Payment,  1 5 ,  i75 
Plea,  15,  173 

Requisites  of  good  plea,  15,  174 
Scire  facias,  15,  173,  199 
Stay  of  proceedings,  15,  175 
Time  of  filing  answer,  15,  174 
Trial  by  jury,  15,  176 
When   answer   received  as    evidence, 

IS,  174 
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Misnomer,  see  Misnomer. 
Misnomer  of  corporation,  4,  204 
Mitigation  of  Damages,  1 5 ,  683 

Admissibility   as    part  of   res    gestse, 

15,683 
Code  Practice,  i  5,  684 
Examples,  i  5 ,  684 
Justification,  15,  684 
Necessity  of  setting  up,  1 5 ,  684 
Matter  available  as  a  plea  in  bar,  15, 

683 
Necessity  of,  15,  683 
Trial  by  jury,   see   Jury   and  Jury 
Trial. 
Modes  of  Trial,  i  8 ,  470 
Dower,  i  8,  470 

Enumeration,  18,470  > 

Ne  unques  accouple   en   loiall  matrl- 

monie,  i  8,  470 
Nul  tiel  record,  18,  470 
Trial  by  certificate,  1 8 ,  470 
Trial  by  inspection,  i  8,  471 
Trial  by  witnesses,  i  8,  471 
Wager  of  battle,  i  8,  471 
Wager  of  law,  i  8 ,  471 
notion    Based    on    the    Pleadings,    18, 

584 

Alder  by  verdict,  see  Verdict. 

In  arrest   of  judgment,  see  Arrest 
OF  Judgment. 

Repleader,  see  Repleader. 
Multifariousness,  1 5 ,  947 

See  infra,  Partition. 
Mutual  Insurance,  16,  75,  99 

Allegations,  16,  99-101 

Amount  due,  16,  100 

By-laws,  16,  100 

Certificate  at  common  law,  16,  100 

Complaint,  16,  99 

Compliance  with  by-laws,  16,  100 

In  California,  16,  loi 

Limited  liability,  16,  100 

Performance  of  condition,  16,  loi 

Requisites  of  a  declaration,  16,  99 

Waiver,  16,  loi 
Negative  pregnant,  1 8 ,  574 
Ne  unques  accouple  en  loiall  matrimonie, 

1 8 ,  470 
New  assignment,  1 8 ,  577 
New  Trial 

Whether  new  trial  granted  for  error, 
1 6 ,  574,  666 
Not  sustaining  verdict,  1 2 ,  72 
Nuisances,  16,  981 

Allegation  of  damages,  16,  982 

Defendant's  negligence,  16,982 

Defendant's  title,  16,  982 

Describing  nuisances   complained   of, 
16,  gSi 

Examples,  16,  982 

Omission  of  averment  of  special  dam- 
age, 16,  983 

Plea,  16,  983 

Special  injury,  i  6 ,  982 

Whether  the  word  nuisance  is  neces- 
sarj',  16,  981 
Nul  tiel  record,  i  8,  470 
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One  Form  of  Action  and  Special  Fleas,  see 

infra.  Under  the  Code. 
In  Georgia,  i  8,  487 
In  Texas,  18,  487 

What  plea  must  be  specially  pleaded, 
18,  487,488 
Ordinances,  i  7 ,  262 
Averment,  i  7,  262 
Exceptions,  i  7 ,  263 
Generally,  i  7,  262 
Judicial  notice,  17,  262 
Necessary  allegations,  17,  262,  263 
Number  of  section  violated,  17,  263 
Proof,  I  7 ,  262 
Setting  out  title,  i  7,  263 
Stating  ordinances,  17,  262,  263 
Variance,  i  7,  263 

Whether  ordinance  must  be  embodied 
in  complaint,  i  7,  262 
Oyer,  see   infra,  Profert  and  Oyer. 
Pardon,  17,  330 
Partition,  17,  737 

Amendments,  17,  744 
Another  suit  pending,  i  7,  738 
.  Answers  and  Defenses,  1 7 ,  737 
Adverse  possession,  17,  739 
Allegation  showing  defects  in  plain- 

tiflf's  title,  17,  741 
Death  of  party  to  the  suit,  17,  737 
Denying   plaintiff's   possession,    17, 

739 
Improvements,  i  7 ,  740 
In  general,  17,  737 
Interest  in  the  property,  17,739 
Nature  of  cross  complaint,  17,  740 
Partnership  land,  i  7,  738 
Plea  in  abatement,  17,  737 
Plea  in  general  issue,  1 7,  738 
Setting  up  new  matter,  17,  738 
Special  statutory  defenses,  17,  779 
Title  in  Dispute,  i  7 ,  740 

Abolition   of   the  distinction     be- 
tween law  and  equity,  17,  742 

Bare  denial  of  plaintiiPs  title,  17, 
740 

Course "  of  court   where   title  is  in 
real  doubt,  17,  741 

Defendant  setting  up   conflicting 
title,  I  7,  742 

Dismissal  of  bill,  i  7,  741 

Identity   of    the   person    entitled, 

17,741 
Necessity   of  showing    defects    in 

plaintifiE's  title,  i  7,  741 
Question  of  actual  possession,  17,, 

742  ' 
Statutes 'empowering  equity  to  de- 
termine the  issue,  i  7,  742 
Statutes    vesting     both    equitable 
and  legal   functions  in  the  same 
court,  17,  741 
Whether  question  must  be  settled 
at  law,  I  7 ,  740 
What  constitutes  a  defense,  17,  738 
What  must  be  specially  pleaded,  17, 

738 
When  cross  bill  improper,  17,  739 
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PLEADING— Co»i'rf 
Partition —  Cont'd 
Answers  and  Defenses — Cont'd 

When    cross    complaint  proper,  17, 

740 
Where    complainant's    title    is   dis- 
puted, 17,  740 
Whether  act  is  pending,  i  7,  738 
Whether  title  must  be  settled  at  law, 

17,  740 
Bill,  Petition,  or  Complaint,  17,  731 
Accounting  for  rents  and  profits,  1 7 

735 
Account  of  partition,  i  7,  762 
Allegation  of  possession,  17,  734 
Allegation  of  seisin,  17,  731 
Allegation   of   seisin   and  possession 

in  ancestor,  17,  732 
Averment,  17,  731 
Construction,  17,731 
Demand  for  partition,  1 7 ,  735 
Description  intelligible  to  parties  in- 
terested, 1 7 ,  734 
Description  of  parties,  1 7 ,  734 
Description  of  property,  i  7 ,  733 
Designation  of  property,  17,  733 
History   and   evidence  of  the  titles, 

17,  732 
Identity,  17,  733 
In  probate  court,  i  7,  735 
Narats  of  parties,  17,  734 
Necessary  allegations,   17,  731,  736 
Particular  allegations,   17,  731,  736 
Prayer  for  relief,  i  7,  736 
Presumption  of  possession,    17,  732 
Rights  and  interests   of  all   parties, 

17,734 
Rights  and  titles  of  parties,  17,732 
Sale,  17.735 

Facts  showing  why  such  partition 
cannot  be  made,  1 7,  735 

Mere  prayer  for  partition,  17,  736 

Statement  that  property  cannot  be 
equitably  divided,  i  7 ,  736 
Seisin  of  each  co-tenant,  i  7,  732 
Source  of  title,  i  7,' 732 
Statutory  requirements,  17,  732 
Title  of  defendant,  17,  733 
Unknown  parties,  17,  734 
What  is  a  sufficient  statement,  i  7,  735 
When  it  will  be  upheld,  17,  731 
Whether  specific  statements  control, 

17.733 
Compliance  with  law,  17,  730,  731 
Disposition  of  the  Issues 
Title  in  Dispute,  1 7 ,  740 

Abolition    of   distinction    between 

law  and  equity,  17,  742 
Bare  denial  of  plaintiiT's  title,  17, 

740 
Course  of  court  where  title  is  in 

real  doubt,  17,  741 
Defendant   setting   up   conflicting 

title,  17,  742 
Dismissal  of  bill,  17,  741 
Identity  of  the  person  entitled,  i  7, 

741 
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Necessity   of  showing   defects    in 

plaintiff's  title,  17,  741 
Question  of  actual  possession,  17, 

742 

Statutes  empowering  equity  to  de- 
termine the  issue,  17,  742 

Statutes  vesting  both  equitable  and 
legal  functions  in  the  same  court, 

17,  741 
Whether  question  must  be  settled 
at  law,  17,  740 
General  issue,  17,  738 
Multifariousness,  17,  736 

Auxiliary  matters  of  relief,  i  7,  737 
Distinct  and  independent  rights,  17, 

737 

Examples,  17,  736,  737 

Partition  of  separate  tract,  17,  736 

Rents  and  profits,  17,  737 

Use  and  occupation,  17,  737 

What  constitutes,  i  7,  736 

Where  all  rights  of  parties  are  being 
litigated,  i  7,  737 
Necessity  of  formal  pleading,  i  7,  730 
Plea  in  abatement,  17,  737 
Replication,  17,743 
Statutory  origin,  17,  730 
Title  in  dispute,  17,  740-742 
Verification,  17,  731 
PartnersMp,  17,  1303 

Action  on  note  indorsed  in  blank,  17, 

1303 
Allegation  of  partnership,  i  7,  1303 
Effect  of  denying  execution  of  instru- 
ment, I  7,  1306 
Effect  of  general  denial,  17,  1305,  1306 
In  actions  against  partner,  i  7,  1304 
In  actions  by  partner,  17,  1303 
Necessity  of  pleading  non-joinder,  17, 

1065 
Necessity  of  special  denial  of  partner- 
ship, 17,  1305 
Note  indorsed  by  partnership,  17, 1306 
Notice  of  dissolution,  17,  1118 
Verification,  17,  1306,  1307 
When    contract    was    made  in    firm's 

name,  i  7,  1304 
Whether  defense  of  one  partner  good 
for  all,  I  7,  1306 
Payment,  i  8,  253 

Affirmative  defense^  18,  253 
General  averment  sufficient,  18,  254 
General  issue,  18,  254 
Necessity  of  pleading,  18,  253 
Performance,  18,254 
When  it  may  be  pleaded,  18,  253 
Penal  and  Qui  Tarn  Actions,  1 8 ,  278 
Consideration,  18,  279 
Necessary  allegations,  18,  279 
Pleading  statutes,  18,  278 
To  whom  penalty  is  to  go,  18,  279 
Pilots,  I  8,455 
Place,  18,  570 

See  Venue  ;  Videlicet. 
Whether  traversable,  1 8 ,  570 
Pleading  a  statute,  4,  331 
Pleading  infancy,  i  o,  692 
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Fleas,  I  8,  516 

See  infra,  CONFESSION   AND    AvolD- 

ance;  Special  Traverse. 
Common  pleas,  3,  347 
Dilatory  Plea,  18,  519 
Character,  18,  519 
Classes,  18,  519 
To  the  Jurisdiction,  18,  520 
Demurrer,  i  8,  521 
Distinguished  from  plea  in  abate- 
ment, 18,  519,  520 
Facts  to  be  set  out,  18,  521 
First  plea,  18,  520 
Local  action  in  wrong  forum,  18, 

521 
Order  of  pleading,  1 8 ,  520 
Pleas  of  personal  privilege,i8,  521 
Showing  what  court  has  jurisdic- 
tion, 1 8 ,  521 
Verification,  18,  521 
What  plea  must  be  shown,  18,  521 
When  proper,  18,  521 
Foreign,  8,  280 
In  bar,  2,  121 
Of  Abatement,  1 ,  9 

Forcible  entry  and  detainer,  8,  158 
In  a  civil  action,  i,  9 
In  criminal  actions,  i,  11 
Kinds  of,  1,9 
To  the  writ,  i,  10 
.    Of  Not  Guilty 

To  be  made  by  defendant  in  person, 

4,  77S 
Protestation,  18,  516 
Effect,  18,  516 
Eifect  of  repugnant  protestation,  1 8 , 

S16 
Effect    of    superfluous    protestation, 

18,516 
Matters,  i  8,  516 
Where  pleading  is  shown  to  be  false, 

18,517 
Whether  part  of  the  pleadings,  18, 

Puis  Darein  Continuance,  18,  517,  518 
Accord  and  satisfaction,  18,  518 
After  verdict,  18,  519 
Award,  18,  518 
Bankruptcy,  i  8,  518 
Certainty  required,  18,  518 
Costs  upon,  4,  321 
Defense   arising  after  issue  joined, 

18,517 

Effect  of  former  plea,  i  8,  518 

Matter  of  defense,  i  8,  517 

Outlawry,  18,  518 

Release,  18,  417 

Revocation  of  authority,  i  8,  518 

Waiver  of  former  pleas,  i  8,  518 

What  defenses  should  be  so  pleaded, 
18,  517 
Several  Fleas,  1 8,  475 

See  infra.  Several  Pleas. 
To  the  action,  1 8,  521 
Traverse,  18,  521 

See  infra,  Special  Traverse. 

Classes,  i  8,  521 
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Definition,  18,  521 

General  issue,  see  infra,  General 

Issue. 
General  traverse,  i  8,  522 
Specific  traverse,  18,  522 
Precedent,  18,  581 
Prescription,  19,  30 
Presumption  of  payment,  13,  674 
"  Proceedings,"  i  9,  2;o 
Profert  and  Oyer,  1 8 ,  508 
At  common  law,  i  8,  508 
Demurrer,  18,  511 
Effect  of  demanding  oyer,  18,  510 
Effect  of   failure   to  demand  oyer,  18, 

510 
Effect  of  profert,  18,  510 
Letter  of  administration,  18,510 
Letters  testamentary,  18,  510 
Necessity,  i  8,  508 

On  what  instrument  required,  18,509 
Profert  unnecessarily  made,  18,  511 
Records  of  superior  court,  i  8,  509 
What  is  meant  by  craving  oyer,  18,  510 
When  oyer  is  demandable,  18,  510 
Whether  party  must  make  use  of  oyer, 

18,  SIX 
Whether  refusal  is  error,  18,  511 
Protestation,  see  infra.  Pleas. 
Puis    darrein    continuance,    see    infra. 

Pleas. 
Quality,  quantity,  and  value,  18,  570 
Questions  of  law  and  fact,  i  g ,  648 
Quo  Warranto,  i  9 ,  680 

Civil  or  criminal  proceedings,  1 9 ,  680 
General  principles,  1 9 ,  680 
Tne  Information,  1 9 ,  680 
Corporations,  19,681 
Examples,  1 9 ,  680,  681 
Necessary  allegations,  19,  6S0 
Public  officers,  i  9,  681 
Requisites,  i  g,  680 
Title  of  relator,  i  g ,  680 
Tlie  Flea,  ig,  682 

Burden  of  proof,  19,  682 
In  general,  ig,  682 
Plea  of  not  guilty,  i  9,  682 
Proper  course,  i  g ,  682 
Several  defenses,  i  g ,  682 
Becltals,  20,  470 
Deeds,  20,470 
Definition,  20,  470 
Foreign  statutes,  2  o ,  470 
Instrument  under  seal,  ao,  471 
Private  statutes,  20,  470 
Public  statutes,  2-0,  470 
Records,  20,  470 
Statutes,  20,  470 
Record,  20,  486 

Recitals,  2  o,  470 
Recoupment,  22,  369,  370 
Reformation  of  instruments,  20,  720 
Release,  20,  766 
Defendant,  20,  766 
In  general,  20,  766 
Plaintiff,  20,  766 
Seal,  20,  767 

Setting  aside  action  for  fraud,  20,  767 
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PLEADING— Co«!"(/ 
Replevin,  20,  1076-1092 
See  infra^  Set-off, 
Declaration,  20,  1092 

Allegation  of  demand,  20,  1096 
Allegation  of  partnership,  20,  1092 
Allegation  of  possession,  20,  1092 
Alleging   evidence   instead   of    fact, 

20,  1093 
Alleging    unlawful    detention,    20, 

1094 
Bills  of  particulars,  20,  1095 
Complaint,  20,  1092 
Description  of  property  claimed,  20, 

109s 
Exempt  property,  20,  1093 
Insufficient  allegation  of  ownership, 

20,  1093 
Joinder  of  counts,  20,  1094 
Laying  damages,  20,  1094 
Necessary  allegations,  20,  1092 
Ownership  must  be  alleged  as  a  fact, 

20,  1093 
Presumption  in  favor  of  declaration, 

20,  1096 
Return  of  writ,  20,   1096 
Time  within  which  declaration  must 

be  filed,  20,   1096 
Trover,  20,  1094 
Value  of  property,  20,  1094 
Verifying  complaint,  20,  1096 
Wrongful  taking,  20,  1094 
Fleas 

Avowry,  20,  1096 

Cattle  damage-feasant,  20,  iioi 
Defendant  entitled  to  a  return,  20, 

1 100 
Fact  by  which  property   was  sub- 
ject to  process,  20,  iioo 
Grounds  for  right   of  possession, 

20,  1099 
Judgment  for  damages,  20,  1096 
Justification    under    plea    of  non 

cepit,  20,  logS 
Non  cepit  and  property  of  defend- 
ant, 20,  1098 
Part  of  rent,  20,  noi 
Plea  in  bar,  20,  1099 
Plea  of  cepit  in  alio  loco,  20,  1098 
Plea  of  non  cepit,  20,  1096 
Plea  of  non  detinet,  20,  1097 
Plea  of  property  in  defendant,  20, 

1099 
Plea  of  right  of  possession   in    de- 
fendant, 20,  1099 
Plea  stating  a  conclusion  of  law, 

20,  1099 
Property  in  stranger,  20,  1098 
Rent  in  arrears,  20,  iioi 
Return  of  property  not  mentioned 

by  complaint,  20,  1097 
Tailing  in  issue,  20,  1096 
Taking  under  process,  20,  1099 
Title  of  plaintiff,  20,  1097 
Traversing    right    of   plaintifj    to 

property,  2  o,  1097 
Under  distress  for  rent,  20,  iioo 
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When     non     detinet     should     be 

pleaded,  20,  1099 
When  plea  of  non   detinet    inap- 
propriate, 20,  1098 
Beplicatlon,  20,  11 01 

Argumentative  denial,  20,  1102 
Examples,  20,  iioi,  1102 
Nature,  20,  iioi 
Presenting    complete     answer,    20, 

1 102 
Sufficiency,  20,  11 01 
When    no   replication   is   necessary, 

20,  IIOI 
Want  of  jurisdiction,  20,  1076 
Beplicatlon  de  Injuria,  1 8 ,  546 
See  infra,  General  Issue. 
Assumpsit,  18,  546 
Authority  derived   from    plaintiff,   1 8 , 

547 

Authority  given  by  law,  i  8,  547 

Debts,  18,  S46 

Demurrer,  18,  548 

Distinguished  from  general  issue,  1 8, 
546 

Duplicity,  18,  548 

Effect  of  double  plea,  18,  561 

Interest  in  land,  18,  547 

Plea  by  way  of  confession  and  avoid- 
ance, I  8 ,  S46 

Plea  containing  matter  of  record.,   18, 

546 
Replevin,  18,  546 
Scope,  I  8 ,  546 
Trespass,  18,  546 
Trespass  on  the  case,  i  8,  546 
What  is  put  in  issue  by  de  injuria,  18, 

546.  547 

Replication  distinguished  from  new  as- 
signment, I  8,  577 

Repugnancy,  1 8 ,  579 

Requisites  of f leading,  see  infra.  Cer- 
tainty; Consistency;  Directness; 
Materiality;  Technical  Rsqui- 
sites. 

Requisites  of  pleas  in  abatement,  1,  11 

Rescission,  2  i,  95.  96 

Seduction,  2 1 ,  1025 

Allegation  of  fact  of,  21, 1025 
Allegation   of    previous   chastity,    2 1 , 

1026 
Allegation  of  services,  21,  1025 
Allegation   of   special    damages,    2 1 , 

1026 
Allegation  that  woman  is  a  daughter 
of  plaintiff,  and  is  a  minor  and  un- 
married, 21,  1025 
Defenses,  see  infra.  Defenses. 
In   an  action  by  the  woman,  21,  1025 
Plea  of  not  guilty,  21,  1026 
The  declaration,  21,  1025 

Set-Off,  2  2 ,  332 

See  infra.  Counterclaim. 
Action  on  specialty,  22,  333 
Contents  of  Flea  and  Notice  of  Set-OS,  2  2 , 

335 

Count,  22,  336 

Defective,  22,  336 
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Description  of  debt,  22,  335 

Examples,  22,  335,  336 

Form  of'plea  of  set-ofT,  22,  335 

In  general,  22,  335 

One  part  of  plea  bad,  22,  336 

The  notice,  22,  335 

The  plea,  22,  335 
Examples,  22,  332,  333 
Failure  to  give  notice,  2  2 ,  334 
Failure  to  plead,  22,  334 
General  issue,  22,  332,  333 
In  general,  22,  332,  333 
Particulars  of  Set-Off,  2  2 ,  336 

Compliance  with  order,  22,  337 

Effect,  22,  338 

Examples,  22,336-338 

In  general,  22,  336-338 

PlaintiflF's  right  to  call  for  particulars, 
2  2 ,  336 

Practice  in  England,  22   336 

Practice  in  United  States,  22,  336 

Time  of  demand,  22,  337 

Variance,  22,  338 
Replevin,  2  2 ,  338 

Examples,  22,  338 

In  general,  22,  338 

Nil  debet,  22,  339 

Statute  of  limitations,  22,339 

What    may    be    given    in    evidence 
under  replevin,  2  2,  338,  339 
Special  plea,  2  2,  333 
Statute  of  2  George  II.,  22,  332 
Statutory     Provisions     Governing     the 

Pleading  of  Set-Off,  2  2 ,  333 

Effect  of  failure  to  plead  especiallj', 

22.  334 
Failure  to  comply  with  statutes,  22, 

334 

In  Colorado,  22,  334 

In  England,  22,  333 

In  Florida,  22,  334 

In  Georgia,  22,  334 

In  Illinois,  22,  334 

In  Indiana,  22,  334 

In  Michigan,  22,  334 

In  Mississippi,  22,  334 

In  New  Hampshire,  22,  333 

In  New  Jersey,  22,  334 

In  New  York,  22,  333 

In  North  Carolina,  22,  333 

In  Pennsylvania,  22,  334 

In  Rhode  Island,  22,  334 

In  United  States,  22,  333 

In  Virginia,  22,  334 
Undisclosed  principal,  22,  324,  325 
When  set-off  must  be  specially  pleaded, 

22,333 
Several  Actions  and  Special  Fleas,  1 8,  479  . 
Generally,  18,  479 
In  Alabama,  18,  483 
In  Delaware,  18,  4S1 
In  Florida,  18,  483 
In  Maine,  18,  479 
In  Maryland,   18,  482 
In  Mississippi,  18,  485 
In  New  Hampshire,  18,  479 
In  New  Jersey,  i  8,  481 
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In  New  Mexico,  18,  485 

In  Rhode  Island,  i  8 ,  480 

In  Tennessee,  i  8,  484 
■     In  Vermont,  18,  480 

In  Virginia,  18,  482 

In  West  Virginia,  i  8,  483 
Several    causes    of    action,    see    infra, 

Under  the  Code. 
Several  Pleas,  1 1,  1015.2';  18,  564 

See  Pleas. 

Abrogation  of  common-law  rule,    18, 

564 
Abuse  of  privilege,  18,  565 
Assault  and  battery,  1 1,  ioi5«" 
At  common  law,  1 1,  1015^" 
Code  provisions,  11,  1015^'° 
Codes  of  procedure,  18,  564 
Common-law  rule,  i  8,  564 
Consistent  defenses,  1 1,  1015^" 
Examples,  18,  564 
Hilary  rules,  18,  565 
Inconsistent  pleas,  11,  loi^z^" 
In  Georgia,  1 1 ,  1015^" 
In  Pennsylvania,  11,  1015^" 
In  Texas,  1 1,  1015^" 
One  plea  entitling  another,  18,  565 
Plea  in  demurrer,  1 1,  1015^',  10152-'° 
Remedy  where   defenses  are  inconsist- 
ent, 1 1,  10152" 
Separate  statement,  1 1 ,  10152''^ 
Slander,  1 1,  10152" 
Statute  of  Anne,  1 1,  10152';   18,  564 
Statutory    provisions    in    the    United 

States,  1 1,  10152'° 
Subsequent  pleadings,  1 1,  10152'° 
Trespass,  i  8,  564 
Whether  a  plea  constitutes  a  distinct 

record,  18,  565 
Sham  Pleading 
Under  Codes,  i  8 ,  504 

Examples,  i  8 ,  504 

In  general,  i  8,  504 

Striking  out,  18,  504 

What  is  sham  pleading,  1 8 ,  504 

What   pleading  may   be   treated  as 
sham,  I  8,  504 
"  Similiter"  as  "  etc.,"  i,  570 
Singleness,  see  infra,  Duplicity  ;  Sev- 
eral Pleas. 
Special  demurrer,  18,563 
Special  Plea,  see  infra,  One  Form  of 
Action   and   Special   Pleas;  Un- 
der THE  Code. 
Several  Actions  and  Special  Pleas 

In  Massachusetts,  18,  485 

In  Pennsylvania,  18,  486 

No  special  plea,  18,  485 
Special  Traverse,  i  8,  548 
'     Absque  hoc,  18,  548 
Demurrer,  i  8  ,  550 
First  abnormal  form,  18,  548 
Form,  18,  548 
Hilary  rules,  i  8,  548 
Inducement,  x8,  548 
Jurisdiction,  18,  548-550 
Object  of  special  traverse,  18,  548 
Parts,  18,  548 
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PLEADING— Co»/'rf 
Special  Traverse — Cont'd 

Second  abnormal  form,  i8,  549 
Third  abnormal  form,  18,  550 
Statute  of  limitations,  see  infra.    Lim- 
itation OF  Actions. 
Statutes,  23,  286 

Judicial  notice,  see  Judicial  Notice. 
Contrary  to  form  of  statute,   23,  287 
Existence  of  statute,  23,  287 
Foreign  laws,  23,  289 
Mlsrecitals,  23,  291 

Effect,  23,  291 

Immaterial  misrecitals,  23,  292 

In  general,  23,  291 

Material  misrecital,  23,  291 

Surplusage,  23,  293 

Title  of  statute,  2  3 ,  293 

Whether  cured  by  verdict,  23,  292 

Year,  day,  and  place  of  a  statute,  2  3 , 
291 
Necessity,  23,  286 
Offense  and  penalty,  2  3 ,  287 
Of  limitation,  see  infra.  Limitation 

OF  Actions. 
Part  public  and  part  private,  23,  287 
Plea  of  nul  tiel  record,  2  3 ,  287 
Private  statutes,  23,  288 
Kecitals,  20,  470 

Foreign  statutes,  2  o,  470 

Private  statutes,  20,  470 
,        Public  statutes,  2  o,  470 
Statement  of  facts,  23,  287 
Surplusage,  2  3 ,  293 
Whether  statute  must  be   referred  to, 

23,  297 
Subscriptions,  24,  340 
Surplusage,  18,  558,  563 

See  Verdict. 
Technical  Requisites,  i  8 ,  <8i 
Commencement,  18,  582 
Conclusions,  18,  582 
Conformity  to  precedent,  i  8,  581 
In  general,  18,  581 
Pleading  according  to  legal  eilect,  18, 

583 
Tender,  18,  555;  25,  932 

As  to  part  of  demand,  i  8 ,  555 
Examples,  18,  555;  25,   932-935 
General  issue  as  to  whole  and  tender 

as  to  part,  18,  555 
Indebitatus  assumpsit,.  18,  555 
Necessity  of  pleading  tender,  25,  932 
Payment  of  money  into  court,  i  8,  555 ; 

2  5,  932-934 
Principles  of  plea,  18,  555 
To  what  demand,  i  8,  555 
When  applicable,  18,  555 
Whether  it  must  be  specially  pleaded, 

18.55s 
The  issue,  18,  470 
Theory  of  pleading  at  common  law,  18, 

467 
Time,  1 8 ,  569 

Cure  of  omissions,  18,  570 

Formal,  18,  569 

Inducement  or  aggravation,  i  8,  569 
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Necessity  of  allegation,  18,  569 
Where  material,  18,  570 
Whether  traversable,  18,  569 
Title,  18,  570 

Examples,  18;  570,  571 
Fee  simple  title,  18,  571 
Freehold  title,  18,  571 
Necessity  of  showing,  18,570 
Proving  title  as  laid,  18,  570 
Rule,  18,570 
To  wit,  2  6 ,  97 
Traverse,  26,  532 

See    infra.  Pleas;     Special  Trav- 
erse. ' 
Materiality,  see  infra,  Materiality 
Trespass,  see  Trespass. 
Trespass  on  the  case,  26,  708 
Trial  by  certificate,  1 8 ,  470 
Trial  by  inspection,  i  8,  471 
Trial  by  witnesses,  18,  471 
Under  the  Code,  i  8,  491 
Motion,  see  Motion. 
Admission  of  material  allegations,  18, 

490 
Aider  by  pleading  over,  18,  505 
Amendment,  1 8 ,  505 

Discretion  of  court,  1 8 ,  505 
In  general,  18,  505 
Another  suit  pending,  i  8,  490,  497 
Answer,  i  8 ,  489,  498 

By   way   of   avoidance,    see    infra. 

Confession  and  Avoidance. 
By  way  of  traverse  or  denial,  i  8,  498 
Counterclaim,  1 8 ,  498 

Between  the  same  parties,  18,498 
In  general,  1 8 ,  498,  499 
Requisites,  1 8 ,  49S 
Effect  of  denial,  18,  498 
General  or  special  denial  of  each  ma- 
terial allegation,  i  8 ,  498 
In  general,  18,  498 
Partial  defenses,  18,  499 
Several  defenses,  i  8,  499 
Certainty 

Amendment,  18,  503 
Appearing  on  face  of  pleading,  18, 
503 
Complaint,  18,  488 
Conclusions  of  law,   i  8,  502 
Conditions  precedent,  18,502 
Consistency,  18,  500 
Counterclaim,  18,490 
Counterclaim  insuiBcient  in  substance, 

I  8 ,  490 
Criminal  action,  18,  492 
Defendant's  course,   18,489 
Defendant's  lack  of  legal  capacity,  18, 

490 
Demand  for  judgment,  i  8,  489,  496 
Demurrer,  i  8,  489,  496 
By  plaintiff,  i  8.  490 
Former  suit  pending,  18,  497 
Frivolity,  i  8,  504 
Generally,  1 8 ,  496,  497 
Grounds  for,  i  8,  496 
Misjoinder  of  causes  of  action,   18, 
497 
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Misjoinder  of  parties,  i8,  497 

Or  answer,  1 8 ,  489 

Specifying  grounds  tor  objection,  1 8 , 

489 
To  answer,  18,  497 
To  reply,  18,  497 
Want  of  jurisdiction,  18,  497 
Want  of  legal  capacity  to  sue,  18, 

497 

Directness,  18,  502      ' 

Distinction  between    law   and    equity, 
I  8 ,  492 

Effect  of  failure  to  plead  to  material  al- 
legations, I  8,  490 

Exceptions,  18,  502 

Form  of  action ,  i  8 ,  491 

Frivolous  Pleadings,  i  8,  503 
Definition,  i  8,  503 
Demurrer  or  answer,  i  8,  503 
Examples,  18,504 
Frivolity  must  be  manifest,   1 8 ,  503, 

504     '. 
Improper  joinder  of  causes  of  action, 

I  8,  489 
In  Connecticut,  i  8 ,  491 
Irrelevant  matter,  1 8 ,  503 
JL,ack  of  jurisdiction,  18,  489,  490 
Lack  of  legal  capacity  of  plaintiff,  18, 

489 
Legal  effect,  1 8 ,  502 
Libel  and  slander,  i  8,  496 
Materiality,  18,  501 
Misjoinder  of  parties,  i  8,  489 
One    Form    of   Action  and  No    Special 
Pleas,  18,  488 
Motion,  see  Motion. 
Admission   of  material   allegations, 

18,490 
Another  suit  pending,  i  8,  490 
Answer,  i  8,  489 
Complaint,    18,488 
Counterclaim,   18,490 
Counterclaim     insufficient    in    sub- 
stance, I  8,  490 
Defendant's  course,  18,  489 
Defendant's  lack  of  legal   capacity, 

I  8,  490 
Demand  for  judgment,  i  8,  489 
Demur  or  answer,  i  8,  489 
Demurrer,  i  8 ,  489 
By  plaintiff,  18,  490 
Specifying  grounds  for  objection, 
I  8,  489 
Effect  of  failure  to  plead  to  material 

allegations,  18,  490 
Failure   of  complaint  to  state  facts 
sufficient   to    constitute    cause    of 
action,  18,  489 
Improper  joinder  of  causes  of  action, 

18,  489 
In  Connecticut,  18,  491 
In  New  York,  18,488 
Lack      of      jurisdiction,     18,     489, 

490 
Lack   of  legal   capacity  of  plaintiff, 

18,489 
Misjoinder  of  parties,  18,  489 
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Things    stated    according    to    their 
legal  effect,  i  8 ,  490 
Prayer  for  relief,  i  8 ,  496 
Provisos,  18,  502 
Redundant  matter,  18,  503 
Sanction,  i  8,  502 
Scandalous  matter,  i  8,  503 
Several  pleas,  i  8 ,  564 
Sbam  Pleading,  18,  504 
Example,  i  8,  504 
In  general,  18,  504 
Striking  out,  18,  504 
What  is,  18,  504 

What  pleading   may   be  treated  as 
sham,  I  8,  504 
Singleness,  i  8,  501 
Surplusage,  i  8 ,  502 
The  Complaint,  i  8 ,  494 

Causes    of    action  to  be    separately 

stated,  18,  496 
Complaint  for  libel  and  slander,   i  8, 

496 
Demand  for  judgment,  18,  496 
Essentials,  i  8,  494 
In  general,  18,  494 
Prayer  for  relief,  18,  496 
Several  Causes  of  Action,  i  8 ,  495 
Chattels,  18,  495 

Claim  arising  from  same  transac- 
tion, 18,  495 
Injuries   to  real  property,  18,  495 
In  general,  i  8,  495 
Libel  and  slander,  18,  495 
Misjoinder,  18,  496 
Personal  injuries.  18,  495 
Real    property    in   ejectment,    18, 

495 
Upon  contract  express  or  implied, 

18,  495 
Statement,  18,  494 
Title,  18,  494 
Verification,  18,496 

Things   stated  according  to  their  legal 
effect,  I  8 ,  490 

Title,  18,  500 

What  Constitutes  One  Cause  of  Action, 
1 1,  1015// 

Different  items  of  count,  1 1,  1015// 
Fraudulent   conveyances,    11,   ioi5j 
One   gravamen   of  action,  11,   loii-y 
Relief  distinguished   from    cause   of 

action,  1 1 ,  1015/ 
Several  promissorj'  notes,  1 1,  1015/^ 
Sufficiency  of  counts,  1 1,  10157' 
Various   breaches   of   contract,    1 1 , 
1015A 

Whether  the  distinction   between    ac- 
tions  ex   contractu  and   actions    ex 
delicto  has  been  abolished,  i  i,  1015c 
United  States  Courts,  27,  607 

See  generally,  EcyjiTY  Pleading. 

Amendment,  27,  608 

Conformity  to  state   pleading,  27,  607 

Court  of  Claims,  27,  673 
Damages,  27,  674 
Defective  forms,  27,  674 
In  general,  27,  673 
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United  States  Courts — Cont'd 
Court  of  Claims — Cont'd 
Petition,  2  7 ,  674 
Affidavit,  2  7 ,  675 
Dismissal     of    petitions    for    dis- 
loyalty, 27,675 
Examples,  27,  674-676 
Verification,  27,  675 
,  What  must  be  set  forth,  27,  674 
Rules,  27,  674 
Technical  rules,  27,673 
Examples,  27,  607,  608 
Federal  statutes,  27,  607 
In  actions  at  law,  27,  607 
In  equity,  27,  608 
Sufficiency,  27,  608 
Usages  and  customs,  27,  905 
Usury,  27,  1040 

Amount  of  usury  paid,  27,  1042 
Averments  in  plea,  27,  1042 
Construction  of  pleading,  27,  1043 
Corrupt  or  usurious  intent,  2  7 ,  1042 
Date  of  original  loan,  27,  1042 
Defective  pleas,  27,  1041 
Demurrer,  27,  1044 
Examples,  27,  1042-1044 
Facts  pleaded,  2 7, '1043 
General  issue,  27,  1044 
In  general,  27,  1040 
Necessity  of  special  plea,  27,  1040 
Plea  in  bar,  27,  1041 
Replication,  27,   1042 
Requirements  of  plea,  27,  1040 
Sufficient  pleas,  27,  1041 
Verification,  27,  1041 
Value,  18,  570 

Code  pleading,  i  8 ,  500 
Variances,  i,  19 
Videlicet,  26,  97 

See  Videlicet. 
Wager  of  battle,  i  8,  471 
Wager  of  law,  i  8,  471 
Waiver,  28,  536 

Bills  and  notes,  28,  537 
Examples,  28,  536 
In  general,  28,  536 
Specially,  28,  536 
PLEASURE 
Carriage,  2,  737 
During,  6,  99 
PLEDGE  AND  COLLATERAL   SECUR- 
ITY, 18,585,593 

5ec  Bailment;  Chattel  Mortgage; 
Garnishment, 
•  See   generally,    Mortgage  ;     Surety- 
ship. 
Accounting,  i  8,  675 

Application  of  proceeds,  i  8,  675 
Bills  and  Notes,  i  8 ,  697 

Application  of  proceeds,  i  8,  698 
Collateral    for     several    debts,     i8, 

699 
Expenses  of  collection,  18,  698 
Failui-e  to  account,  x8,  698 
In  general,  i  8,  697 
Pledgor's  remedy,  18,698 
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Return  of  identical  bonds,  18,  697 
Surplus  over  debt  secured,  18,  699 

In  general,  i  8,  675 

Pledgee's  duty,  18,  675 

Pledgor's  right  to  sue  for  surplus, i  8 ,  676 

Redemption,  18,  723,  728 

Stock,  18,  720 

Surplus  proceeds,  18,  676 
Action 

By  pledgee,  18,  655 

Conversion,  18,  655 

On  property,  18,  655,  656 
Agents,  I  8 ,  6(50 
Alienation,  2,  50 
Application  of  Proceeds,  1 8 ,  675,  698 

In  general,  i  8,  675 

Pledgor's  right  to  sue,  1 8 ,  676 

Surplus  proceeds,  i  8,  676 
Assignee    or    subpledgee     of    principal 

value,  5,  igi 
Assignment,  i  8 ,  661 

Conversion,  18,  663 

Of  debt,  I  8,  663 

Release  of   portion  of  goods  pledged, 
18,  662 

Right  of  pledgee  to  assign,  i  8,  661 

Right  of  pledgee   to   sell  his  interest, 
18,661 

Secured  by  debtor  to  his  creditor,  i  8, 

595 

Whether   lien    can  be   separated  from 

.    debt,  18,  662 

Whether   lien    can  be  separated   from 
pledge,  I  8,  662 

Whether  original  contract  is  put  an  end 
to  bj'  assignment,   i  8 ,  663 

Whether  pledgee  must  keep  possession, 
18,  664 
Assumpsit,  18,  728 
Attachment,  i  8 ,  653 

After  pledgee  has  surrendered  posses- 
sion, I  8,  654 

At  common  law,  18,  653 

Garnishment,   i  8 ,  654 

Pledgee  waiving  his  lien  and  attaching, 
I  8 ,  667 

Pledgor's  interest,  i  8 ,  653 

Power  of  sale,  i  8 ,  672 

Statute  providing  that  pledgor's  inter- 
est may  be  attached,  i  8,  655 

Waiver  of  lien,  i  8,  727 
Bank  books,  i  8 ,  639     1 
Bill  of  sale  and  receipted  bill  of  parcels, 

18,594 
Bills  and  Notes,  2,  46;  18,  608 
See  infra.  Accounting. 
Act  of  pledge,  18,  608 
Bona  fide  holder,  18,  608 
Delivery  of  bill,  18,  595,  596 
Delivery  of  negotiable  instruments,  18, 

608 
Examples)  18,  608,  609 
Indorsement,  18,  608 
In  general,  18,  608 
Insolvency,  18,609 
Negotiable  bonds  and  coupons,  18,  608 
Pledgee  a  holder  for  value,  i  8,  608 
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Recourse  to  Security,  i  8,  68i 
Collection  of  Collateral,  i  8,  68 1 
Collection  Before  Debt  Secured  Due, 
18,689 

See    infra,   PLEDGE    OF  NEGO- 
TIABLE Instruments. 
Amount  collectible  on  demand, 

1 8 ,  689 
Date   of  maturity   of    principal 

debt,  18,  689 
In  general,  i  8,  689 
Obligation  on  pledgee  to  collect, 
18,  689 
Collection  of  short  time  notes,  i  8, 
.  682 

Diligence  In  Colleatlon,  i  8 ,  683 
As  pledgor's  attorney,  i  8 ,  683 
Duty  of  pledgee  to  use,  i  8 ,  683 
Fraud   or  gross  negligence,   18, 
■       684 
Good  faith,  i  8 ,  684 
What     constitutes      negligence,   < 

18,  684 
When  obligation  ceases,  18,  684 
Duty  of  pledgee,  i  8,  681 
Duty  to  collect,  2,  48;  18,  682 
Duty  to  Demand  Payment  and  Give 
Notice,  1 8 ,  686 
Circumstances,  18,686 
Delay,  18,  686 
In  general,  i  8,  686 
Notice  to  pledgor,  i  8,  686 
When  notice  not  needed,  1 8 ,  686 
Duty  to  Enforce  Payment,  18,  687 
Consent  of  pledgor  to  delay,  1 8, 

688 
Due  diligence,  18,  687 
In  general,  1 8 ,  687 
Interest  on  collateral,  18,  688 
Liability  of  maker  and  indorsers, 

18,  688 
Negligence  of  agents,  18,  688 
Payment  to  any  one  but  pledgee, 

1 8 ,  688 
Pledgor  demanding  prompt  col- 
lection, 1 8 ,  687 
Pledgor's   right  to  enforce   pay- 
ment, I  8 ,  688 
Indorsement,  18,682 
In  general,  i  8,  681 
Liability  for  Negligence,  i  8,  684 
Burden  of  proof,  18,  685 
Excuse  for  negligence,  1 8 ,  685 
Ground    of    creditor's    liability, 

18,  684 
Liability  for  actual  loss,  i  8 ,  685 
Maker    solvent   at  maturity  but 

afterwards  insolvent,  18,685 
Measure  of  damages,  i  8,  684 
Necessity  of  actual  loss,  i  8 ,  685 
Privity  in  contract,  i  8 ,  684 
Proof  of  negligence,  18,  684 
Security  entirely  lost,  18,  685 
Manner  of  enforcing  payment,  i  8, 

683 
Pledgee  in  position  of  trustee,  i  8, 
681 
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Pledgor's  right  to   enforce  where 
pledgee  declines,  i  8 ,  683 

Power  of  sale,  18,  682 

Right  to  collect,  i  8 ,  682 
Compromise,  i  8 ,  6S9 

Consent  of  pledgor,  18,  690 

Exchange,  18,  690 

Extension  of  time,  i  8 ,  690 

Pledgor's  remedy  for  illegal  com- 
promise, I  8,  690 

Whether  pledgee  can  compromise 
without  consent  of  pledgor,  i  8 , 
689 
Election  of  funds,  i  8,  681 
Marshalling  assets,  i  8,  681 
Sale  of  Collateral,  i  8 ,  6go 

Agreement  that  negotiable  secur- 
ity shall  be  sold,  18,  692 

Demand  and  notice,  18,  691 

Denying  right  of  sale,  i  8,  691 

Diligence  in  making  sale,  18,692 

In  general,  i  8 ,  690,  691 

In  New  York,  18,  692 

Market    value    of    collateral,    1 8,/ 
690 

Municipal  corporation  bonds,  18, 
691 

Purchase  by  pledgee,  18,  693' 

Purchaser's  title,  18,  693 
Suit  on  Collateral,  1 8 ,  693 

Amount  of  Eeoovery,  1 8 ,  694 

Accommodation  papers,  18,  696 
Antecedent  debt,  18,  696 
Equitable  defenses,  18,  695 
Full  face  value,  i  8,  694 
In  general,  i  8,  694 
Misappropriation,  18,  6g6 
Pledgee's  recovery  less  than  his 

debt,  I  8,  695 
Where  the  pledgor  becomes  in- 
solvent,  18,  695 

By  pledgee,  i8,  693 

Care  to  be  exercised  by  pledgee, 
I  8 ,  694 

Collateral    unnegotiable   in   form, 
18,684 

Demand  of  pledgor,  18,  693 

In    whose    name    suit    should    be 
brought,  1 8 ,  694 

Obligation   of    pledgee   to    sue  on 
note,  I  8,  694 

Showing'that  part  of  original  debt 
has  not  been  paid,  i  8,  694 

Whether  principal  debt  is  due,  i  8, 

693 
Return  of  Security  or  Accounting,  18, 
697 

Application  of  proceeds,  1 8 ,  698 
Collateral  for  several  debts,  18,699 
Expenses  of  collection,  18,  698 
Failure  to  account,  i  8 ,  698 
,In  general,  i  8,  697 
Pledgor's  remedj',  18,  698 
Return  of  identical  bonds,  18,  697 
Surplus  over  debt  secured,  18,  699 
Simultaneous  remedies  on  debt  secured 
and  on  collateral,  i  8,  696 
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PLEDGE  AND  COLLATERAL  SECUR- 
ITY—Co»i'rf 
Bills  and  Notes — Cont'd 

Suit  by  Pledgee  on  Debt  Secured,  1 8 ,  67S 
Acceptance   of  debtor's    own    note, 

18,679 
Agreeing  that  pledgee's  note  shall  be 

taken  in  payment,  1 8 ,  679 
Agreeing  to  suspend  action  on  orig- 
inal debt,  18,  679 
Collateral     security    for     precedent 

debt,  18,  679 
Defenses  to  Suit,  i  8 ,  680 

Collection  of  collateral,  i  8,  681 

Examples,  i  8 ,  680 

In  general,  i  8,  680 

Judgment  on  collateral,  18,  680 

Non -collection  of  collateral,    18, 

680 
Non-production  of  collateral,   18, 

680 
Non-surrender  of    collateral,   18, 

680 
Statute  of  limitation,  18,  681 
Implied  agreement  to  suspend  action 

on  original  debt,  18,  680 
In  general,  18,  678 
Merger  of  principal  debt  into  judg- 
ment, I  8,  679 
Right  to  sue   on   original  debt,  18, 

678 
Surety,  i  8 ,  679 

Whether  debtor  can  compel  creditor 
to  resort  to  his  collateral,  i  8,  678 
Title  as  to  third  parties,  i  8,  591 
Bills  of  Lading,  i  8 ,  627 
Act  of  pledge,  1 8 ,  628 
As  collateral  security,  2,  243 
Bill   of  lading  drawn  to  order  of  cer- 
tain person,  18,  628 
Bills  of  lading  in  blank,  i  8,  628 
Deliver^'  of  bill  as  delivery  of  goods, 

I  8 ,  627 
Duplicate  bill  of  lading,  i  8,  630-632 
Indorsement,  18,  628 
In  general,  i  8,  627 
Fle^e  by  Consignor,  i  8,  636 
Acceptance  of  draft,  18,  636 
As  security  for  draft,  i  8,  636 
In  general,  i  8,  636 
Remedy  of  pledgee  for  misappropri- 
ation of  goods,  J  8 ,  638 
Right  of  consignor  on  non-accept- 
ance of  draft,  18,  638 
Title  of  pledgee  when  consignor  is 

pledgor,  18,  637        1 
When  consignee  has  title,  18,  636 
Whether   title   passes  to  consignee, 
I  8 ,  636 
Protection   to   bona   fide  pledgee,  18, 

628 
Quasi  negotiable  character   of  bill  of 

lading,  18,  627 
Title  and  Rights  of  Pledgee,  1 8 ,  629 
Against  Carrier,  1 8,  631 

Amount  of  recovery  against  car- 
rier, 18,  632 
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Bill  of  lading  first   presented,  i  8, 

632 
Carrier's  liability  for  damages,  18, 

631 
Carrier's   responsibility  for  state- 
ment in  bill  of  lading,  18,  632 
Duplicate  bills,  1 8 ,  632 
Estoppel  from  denying  statement 

in  bill,  18,632,633 
Goods  which  never  came  into  car- 
rier's possession,  i  8 ,  633 
In  general,  18,  631 
Notice  to  carrier,  1 8 ,  632 
When  goods  have  been  delivered 
to  carrier  by  consignor,  1 8 ,  631 
Where  carrier  has  delivered  goods 
to  another,  18,  631 
Against  pledgor,  1 8 ,  630 
Against  third  persons,  18,  631 
Antecedent  debt,  18,  630 
Aside  from  statutory  enactment,  18, 

629 
Carrier's  charges  for  freight,  i  8,  630 
Duplicate  bills  pledged  to  different 

persons,  i  8,  630 
Estoppel,  1 8 ,  629 
In  general,  i  8,  629 
Misappropriated  Bills  of  Lading,  18, 

634 

Agent  pledging  without  authority, 

18,635 
Indorsement  procured  b^'  fraudu- 
lent representations,  18,635 
Notice  upon  face  of  bill,  i  8,  635 
Pledgee  with  notice  of  prior  equity, 

18,63s 
Protection       afforded       innocent 

holder,  18,634 
Receiving  bill  from  one  who  has 
no  authority  to  pledge,  18,  635 
Stolen  bills,  18,  635 
With     wh^t    notice     pledgee     is 
chargeable,  18,  635 
Negotiable  by  statute,  i  8,  629 
Right  of  stoppage  in  transitu,  18,  631 
Title  of  pledgee  when  consignor  is 

pledgor,  18,  637 
To  fictitious  bill  of  lading,  i  8,  634 
To  forged  bill  of  lading,  18,  634 
What  pledgee's  lien  covers,  18,  630 
When  pledgee  holder  for  value,  18, 

630 
Where  agent  of  carrier  issues  bill  for 
goods  never  received,  i  8,  634 
What  amounts  to  transfer,  18,  628 
When  delivery  not  sufBcient,  18,  628 
Blank  indorsement,  i8,6to 
Bond,  18,  608 
Bond  and  Mortgage,  1 8 ,  649 
After  default,  18,  650 
Assignment  in  writing,  18,  650 
Bona  fide  pledgee  for  value,  i  8,  649 
Delivery  alone,  18,  650 
Enforcing  security,  18,  650 
Estoppel  paper,  18,  650 
Fraudulent  release,  i  8 ,  649 
Parol  agreement,  i  8,  650 
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Remedy,  i  8,  650 

Rights  of  pledgee,  18,  649 

Secret  equities,  i  8,  649 

Whether  security  may  be  pledged,  i  8, 
649 
By  what  law  governed,  3,  574 
Certificate  of  deposit,  18,  640 
Collateral   securities    follow  renewals  of 

principal  debt,  5,  188 
Collection  of  Collateral,  18,  681 

Collection  Before  Debt  Secured  Due,  18, 
689 
Amount  collectible  on  demand,  18, 

689 
Date  of  maturity  of  principal  debt, 

1 8 ,  689 
In  general,  i  8,  689 
Obligation  on  pledgee  to  collect,  i  8, 
689 

Collection  of  short  time  notes,  18,  682 

Diligence  in  Collection,  i  8 ,  683 
As  pledgor's  attorney,  i  8,  683 
Duty  of  pledgee  to  use,  18,  683 
Fraud  or  gross  negligence,  i  8,  684 
Good  faith,  18,  684 
What  constitutes  negligence,  18,  684 
When  obligation  ceases,  18,  684 

Duty  of  pledgee,  i  8,  681 

Duty  to  collect,  i  8,  682 

Duty    to    Demand    Payment    and    Give 
Notice,  1 8 ,  686 
Circumstances,  18,  686 
Delay,  18,  686 
In  general,  1  8,  686 
Notice  to  pledgor,  i  8,  6S6 
When  notice  not  needed,  i  8,  686 

Duty  to  Enforce  Payment,  i  8,  687 

Consent  of  pledgor  to  delay,  i  8,  688 

Due  diligence,  18,  687 

In  general,  18,  687 

Interest  on  collateral,  18,  688 

Liability  of  maker  and   indorser,  1 8 , 

688 
Negligence  of  agent,  18,  688 
Payment  to  anyone  but  pledgee,  i  8, 

688 
Pledgor  demanding   prompt  collec- 
tion, 18,  687 
Pledgor's  right  to  enforce  payment, 
18,  688 

Indorsement,  18,  682 

In  general,  1 8 ,  681 

Liability  for  Negligence,  i  8 ,  684 
Burden  of  proof,  i  8,  685 
Excuse  for  negligence,  18,  685 
Ground   of   creditor's    liability,    18, 

684 
Liability  for  actual  loss,  i  8 ,  685 
Maker  solvent  at  maturity  but  after- 
wards insolvent,  18,  6S5 
Measure  of  damages,  18,  684 
Necessity  of  actual  loss,  18,  685 
Privity  in  contract,  18,  684 
Proof  of  negligence,  1 8 ,  684 
Security  entirely  lost,  18,  685 

Manner  of  enforcing  payment,  18,  683 

Pledgee  in  position  of  trustee,  18,  681 
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Pledgor's  right  to  enforce  where 
pledgee  declines,  i  8 ,  683 

Power  of  sale,  18,  682 

Right  to  collect,  18,  682 
Compromise,  i  8 ,  689 

Consent  of  pledgor,  i  8,  690 

Exchange,  18,  6go 

Extension  of  time,  i  8,  690 

Pledgor's  remedy  for  illegal  compro- 
mise, I  8,  690 

Whether  pledgee  can  compromise  with- 
out consent  of  pledgor,  i  8,  689 
Conditional  bill  of  sale,  i  8 ,  595 
Confusion  of  goods,  18,  660 
Constructive  delivery,  2,  46 
Contract  of  Fledge,  18,  595 

See  infra,  Debts  or  Engagements 
Secured;  Subject  -  Matter  of 
Contract. 

Executory  contract  of  pledge,   i  8,   596 

In  general,  i  8,  595 
Conversion,  18,655,  7^9 

Against  whom  action  may  be  brought,  ' 
18,  656 

Amount  of  recovery,  i  8,  656 

As  defense  to  action  b^'  pledgee,  18, 
666 

By  sale,  i  8 ,  663 

Defenses,  i  8,  831 

Demand,  i  8,  730 

Discharge  of  lien,  18,  731 

Effect  of  unauthorized  sale,   18,  731 

Illegal  sale  as  conversion,  18,   676,  730 

Impeaching  pledgor's  title,  i  8,  732 

measure  of  Damages,  1 8 ,  732 

Damages  on  sub-pledge,  18,  733 
For  conversion  of  stock,  i  8,  715 
Mitigation  of  damages,  18,  733 
Set-off,  18,  733 
Statute  of  limitations,  i  8,  734 

Of  incorporeal  property,  18,  729 

Recovery,  i  8,  65S 

Refusal  of  tender,  i  8,  726 

Retention  to  secure   another  debt,  18, 

732 

Sale  by  pledgor  to  third  person,  18, 
729 

Sale  under  power,  1 8 ,  672 

Unauthorized  sub-pledge,  18,  730 

What  constitutes  conversion,  18,  729 

Who  may  bring  action,  i  8/  656 
Damages,  1 8 ,  732,  733 

See  infra,  Liability. 
Debts  or  Engagements  Secured,  i  8 ,  599 

Absolute,  18,  599 

Agreement  of  the  parties,  1 8 ,  601 

Conditional,  i  8 ,  599 

For  many  debts,  i  8 ,  601 

For  one  debt,  18,  601 

Future  debt,  i  8 ,  600 

Geenral  lien,  18,  603 

Legal  consideration  necessary,  18,  600 

Performance  of  an  engagement,  18, 
600 

Pledgee  as  surety,  18,  599 

Preexisting  debt,  18,600 

Present  debt,  18,  600 
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Debts  or  Engagements  Secured — Cont'd 
Present  liability  together  with  those  to 

be  incurred  in  future,  i8,  600 
Presumed  to  be  for  whole  debt,  i  8l6oi 
•Primary,  i  8,  599 
Renewals,  i  8,  603 
Secondary,  18,  599 
Under  payment  for  money,  18,  599 
What  determined  the  debt  secured,  18, 

601 
Whether  recitals  of  collateral  securities 
in  principal  note  effect  negotiability, 
18,  603 
Defeat  of  pledge  ,by  loss  of  possession, 

2,  46 
Definition,  i  8 ,  588 

Of  antichresis,  i,  610;    18,  589 
Of  collateral  security,  1 8 ,  589 
Of  pledge,  2,  45 
Pawn,  18,  588 
Statutory  Definition,  18,  588 
In  California,  18,  588 
In  Dakota,  i  8 ,  588 
In  Georgia,  i  8 ,  588 
In  Idaho,  18,  58S 
In  Louisiana,  i  8,  588 
Delivery,  2,  46 
Delivery  and  Possession 
Actual  delivery,  1 8 ,  595 
Agent  for  both  pledgor  and  pledgee, 

i8,S97 

Constructive  delivery,  18,  595 

Delivery  by  agent,  18,  597 

Delivery  of  bill  of  lading,  18,  596 

Executory  contracts  of  pledge,  18,  596 

Key,  18,  S9S 

Matter  of  law  whether  delivery  has 
taken  place,  18,  598 

Mere  agreement  of  parties,  18,  596 

Necessity,   i  8,  597 

Necessity  that  property  pledged 
should  remain  in  possession  of 
pledgee,  i  8,  598 

Of  subject-matter,  i  8 ,  590 

Pledgor  as  pledgee's  agent,  18,  597 

Pledgor's  control  without  pledgee's 
consent,  i  8,  598 

Pledgor's  possession  prima  facie  evi- 
dence of  fraud,  i  8;  599 

Property  already  in  pledgee's  posses- 
sion, r8,  597 

Re-delivery  for  pledgor's  benefit,   18, 

598 
Statutory  pledge-holder,  18,  597 

Subsequent  delivery,  18,  596 

Symbolic  delivery,  18,  595 

Temporary  re-delivery  for  special  pur- 
pose, 18,  598 

Transfer  of  bill  of  lading,  i  8,  595 

Wharfinger's  receipt,  18,  596 

Where  pledgor  gets  possession  wrong- 
fully, 18,598 

Whether    undivided     share     can     be 
pleaded,  18,  597 
Deposit  books,  1 8 ,  639 
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Discharge  of  Lien,  18,  721 
In  general,  i  8,  721 
Payment,  18,  722 

Accounting  for  profit,  i  8,  723 
Application,  i  8 ,  723 

Discretion  of  creditor,  1 8 ,  724 

In  general,  i  8,  721 

Security  for  only  part  of  debt,  18, 

724 
Where  there  are  several  debts,  18, 
724 
Effect  of,  18,  722 
In  general,  i  8,  722 
Of  debt,  18,721 
Of  full  debt,  18,723 
Pledgor's  interest  after,  18,  722 
Renewal  of  note,  i  8,  723 
Satisfaction  must  be  substantial,  18, 

723 
Tender,  1 8 ,  724 

Action  for  debt,  18,  724 
Bringing  money  into  court,  i  8, 725 
Conditional  tender,  18,  725 
Full  amount,  18,  724 
In  general,  1 8 ,  724 
Offer  to  pay,  18,  725 
Production  of  money,  18,  725 
Refusal  of  tender,  18,  726  ■ 
Surety  for  debt,  i  8,  726 
Trover,  18,  726 
Whether  debt  is   discharged   by, 

18,724 
Whether   equivalent   to   payment, 

18,724 
Whether  lien  is  discharged  by,  i  8, 
724 
What  amoupts  to  payment,  18,  723 
Power  of  pledgee  after,  18,  721,  722 
Retention  of  security  for  another  debt, 

18,  722 
Right  to  receive  property,  1 8  ,  722 
Tender,  18,  721 
Waiver,  18,  7:6 

Attachment  of  execution,  18,  727 
By  pledgee,  18,  721 
Voluntary  surrender,  1 8 ,  726 
What  time  redemption  may  be  made, 
18,  722 
Distinguished  from  antichresis,   i,  6ro ; 

18,589 
Distinguished  from  Mortgage,  18,  590 
Chattel     mortgage     changed     into    a 

pledge,  18,  593 
Delivery    and    possession  of  subject- 
matter,  I  8 ,  590 
In  general,  18,  590 
Intention  of  parties,  i  8,  593 
Intent  of  parties  governs,  18,  592 
Pledge  preferred  to  mortgage,  18,  592 
Registration,  i  8 ,  590 
Special  property,  18,  590 
Title  as  to  third  persons,  18,  591 
Transfer   of  bond  or  note   and   mort- 
gage, 1 8 ,  593 
Whether  title  passes,  18,  590 
Writing,  18,  590 
Distinguished  from  pawn,  18,  588 
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Distinguished  from  Sale,  1 8 ,  593 

Assignments  secured  by  debtor  to  his 

creditor,  i  8,  595 
Bill  of  sale  and  receipted  bill  of  par- 
cels, 18,  594 
Conditional  bill  of  sale,  i  8,  595 
Examples,  18,594 
Necessity  of  agreed  price,  18,  593 
Parol  evidence   to  show  that  transfers 
apparently    absolute   were   intended 
as  a  pledge,  18,  595 
Duty  of  Pledgee,  see  infra,  Liability. 
Account  of  rents  and  profits,  5,  528/ 
Duty  to  return  property,  5,  528^/ 
Return  of  stock  pledged,  5,  528^/ 
To  Care  for  Pledge,  i  8 ,  659 
Bailment,  i  8,  658 
Confusion  of  goods,  18,  65o 
Degree  of  care,  18,  658 
Employment  of  agent,  1 8 ,  660 
Liability  for  Damages  and  Loss,  i  8 , 
660 

Case  of  theft,  18,  661 
In  general,  18,  660 
Measure  of  damages  for   loss   by 

negligence,  18,661 
Negligence  of  pledgee,  18,661 
Presumption  that  pledgee  has  done 

his  duty,  1 8 ,  661 
Question  of  law  or  fact,  1  8,  661 
Reason  for  not  returning  pledge  in 

good  order,  1 8 ,  660 
Where   not   caused    by    pledgee's 
negligence,  18,  660 
Unusual  skill  or  facility,  i  8,  659 
To  return  pledge,  18,  664 
Duty  to  Collect,  2,  48;   18,  682 

Non-negotiable  securities,  18,643 
Election  of  Funds,  1 8 ,  667 
Bills  andnotes,  18,  681 
Enforcement  of  pledgee's  demand,  5,  189 
Enforcement   of    principal    debt    where 
principal  debt  is  void  for  usury,  5,  190 
Equitable  Assignment  of  Funds,  i  8,  640 
In  general,  i  8,  640 
Mere  promise  to  pay  out  of  a  certain 

fund,  18,  640 
Part  of  choses  in  action,  18,  641 
Subsequent  assignees,  18,  640 
Whether  court  of  law  will  interfere, 
18,  641 
Equitable  remedies,  see  infra,  Redemp- 
tion. 
Equities,  see  infra.  Sale. 
Estoppel 
Title  of  Pledgee  to  Non-Negotiable  Se- 
curities, I  8 ,  641 
Bona  fide  pledgee,  i  8,  641 
In  general,  i  8,  641 
Notice  to  Debtor,  1 8,  642 

Payment  to  pledgor,  i  8,  642 
Potential  interest  in  funds,  18,  643 
Whether  necessary,  18,  642 
Owner  trusting  indicia   of    title    to 

another,  i  8,  641 
Party  claiming  through  person  lia- 
ble, 18,  641 
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Pledgee  having  notice  of  outstanding 

equities,  i  8,  642 
Presumption  of  valuable  considera- 
tion, I  8 ,  642 
Presumption   that  pledgee    is    bona 

fide,  18,  642 
When  person  liable  has  declared  he 
has  no  defense,  1 8 ,  641 
Examples,  18,  594 
Exchange,  i  8,  655 
Exchange   of     securities    for    others,    5, 

188 
Execution.  2 ,  49 ;   18,  653 

After  pledgee  has  surrendered  posses- 
sion, 18,  654 
At  common  law,  i  8,  653 
Garnishment,  18,  654 
Pledgor's  interest,  i  8 ,  653 
Statute  providing  that  pledgor's  inter- 
est may  be  attached,  i  8,  655 
Waiver  of  lien,  18,  727 
Executors  and  Administrators 
Stock  Pledged  by,  18,  626 

One  of  several  executors,  i  8,  626 
Pledgee's  right,  18,  626 
Representative's  right  to  pledge,  18^ 

626 
Stock  misappropriated  with  knowl- 
edge of  pledgee,  i  8,  627 
Subsequent    pledgee  for   value,    18,. 

627 
Whether  power  of  sale  passes  to,  18,. 
672 
Extinguishment  of  pledge,  2,  49 
False  Pretenses,  7 ,  744 

Party  relying  on  his  own  judgment,  7> 

745 
Representations  as  to  quality,  7,  744 
What  representations  are  criminal,  7^ 

744 
Fraudulent  Sales 

Pledgee  as  bona  fide  holder,  8,  840 
Future-acquired  property,  8,  989 
General  liens,  i  8,  603 
Holder   of    commercial    paper    as   bona 

fide  holder,  2,  391 
Implied  power  of  sale,  18,  590 
In  general,  i  8,  590 
Insolvency,    see     iiifra.    Pledgee's. 

Rights  When   Pledgor  Is  Insol- 
vent. 
Insurance  policies,  5,  195  ;   i  8,  651 
Intention  of  parties,  18,  593 
Intent  of  parties  governs,  i  8 ,  592 
Judgment,  18,  640,  680 
Judicial  sale,  see  infra,  Sale. 
Land  certificates,  18,  640 
Legal  title  to  thing  pledged,  2,  46 
Liability  of  fledgee,  see    infra.    Bills 

and  Notes  ;  Pledge  ;  Stock. 
Liability  of  Pledgee 

For  depreciation,  2,  47 

Intermingling  pledged  goods,  5,  S^8j/ 
Liability  of  Pledgee  for  Damage  and  Loss, 

I  8,  660 

Case  of  theft,  18,  661 

In  general,  i  8,  660 
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PLEDGE    AND    COLLATERAL  SECU- 
RITY—Co«z!'rf 

Liability  of  Pledgee  for  Damage  and  Loss 
—  Cont'd 

Measure  of  damages  for  loss  by  negli- 
gence, I  8,  66i 
Negligence  o<  pledgee,  i8,66i 
Presumption  that  pledgee  has  done  his 

duty,  I  8,  66i 
Question  of  law  or  fact,  i8,  66i 
Reason   for   not    returning    pledge   in 

good  order,  i8,  660 
Where  not  caused  by  pledgee's  negli- 
gence, I  8 ,  660 
Liability  of  Pledgor,  17,652 

See  infra,  Attachment;  Execution. 
Loss  of  possession  by  pledgee,  2,  46 
Loss  of  possession  of  pledge,  2 ,  46 
Marshalling  Assets,  1 8,  667,  668 

Bills  and  notes,   i  8,  681 
Measure  of  Damages,  18,  661, 732 

For  conversion,  5,  528^ 
Merger  of  principal  debt  in  a  judgment, 

5,  190 
Mitigation  of  damages,  i  8,  733 
Mortgage,  see  infra.  Bond  and  Mort- 
gage ;  Distinguished  from  Mort- 
gage ;  Note  and  Mortgage. 
Municipal  Securities 

Bona  fide  holder,  1 5 ,  1289 
Nature  of  pledge,  1 8 ,  589 
Necessity  of  agreed  price,  i  8,  593 
Necessity  of  demand  against  pledgee,  5, 

Negotiable  securities,  see  infra.  Bills 
and  Notes;  Pledge  of  Negotiable 
Securities. 

Non -Negotiable    Securities,    5,    195;    18, 

438 

See   infra.    Bond    and    Mortgage  ; 

Insurance   Policies;   Note  and 

Mortgage. 
Act  of  pledge,  1 8 ,  639 
Amount  of  recovery,  18,  644 
Applying  proceeds  to  payment,  5,  195 
Certificates  of  deposit,  18,  640 
Change  of  joint  and  separate  debts,  5, 

19s 

Debtor  and  creditor,  5,  195 

Delivery,  18,  639 

Deposit  books,  i  8 ,  639 

Duty  to  collect,  i  8,  643 

Duty  to  return  collateral,  i  3,  645 

Equitable  Assignment  of  Funds,  i  8,  640 
In  general,  18,  640 
Mere  promise  to  pay  out  of  a  certain 

fund,  18,  640 
Part  of  choses  in  action,  1 8 ,  641 
Subsequent  assignees,  18,  640 
Whether  court  of  law  will  interfere, 
18,641 

Equities  arising  subsequent  to  the  time 
of  pledge,  18,639 

Equities  in  esse,  18,  639 

How  choses  in  action  may  be  trans- 
ferred, I  8,  639 

In  general,  1 8 ,  638 
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In  whose  name  suit  may  be  brought, 

1 8 ,  644 
Judgment,  18,  640 
Land  certificates,  18,  640 
Non-negotiable  bonds,  5,  195 
Pledgee's  duty  to  use  reasonable  care 

and  diligence  in  collecting,  5,  195 
Pledgee's  right,  18,639 
-  Pledgee  wrongfully  selling,  i  8,  644 
Power  to  sell,  i  8,  643 
Remedy  in  equity,  i  8,  644 
Rights,    liabilities,    and    remedies     of 

pledgee,  18,  643 
Sale  of,  5,  195 
Savings  bank  books,  5 ,  195 
Secret  equities,  5,  195 
Security  lost  by  negligence  of  pledgee, 

18,643 
Suit  by  pledgor  for  return  of  collateral 

securities,  5 ,  195 
Surplus,  5 ,  195 

Title  of  Pledgee  to  Non  Negotiable  Secur- 
ities, 18,  641 
Bona  fide  pledgee,  i  8,  641 
Notice  to  Debtor 

Whether  necessary-,  18,642 
Title  of  Pledgee  Under  Estoppel,  i  8 ,  641 
In  general,  i  8,  641 
Notice  to  Debtor,  i  8 ,  642 

Payment  to  pledgor,  i  8,  642 
Potential  interest  in    funds,    18, 
643 
Owner  trusting  indicia  of  title  to  an- 
other, I  8 ,  641 
Party      claiming      through    person 

liable,  i  8 ,  641 
Pledgee    having  notice  of  outstand- 
ing equities,  i  8,  642 
Presumption  of  valuable  considera- 
tion, I  8,  642 
'       Presumption   that    pledgee  is  bona 
fide,  18,  642 
When  person  liable  has  declared  he 
has  no  defense,  i  8,  641 
What  can  be  pledged,  1 8 ,  638 
When   written   assignment  necessary, 
18,639 
Note  and  Mortgage,  1 8,  645 

See  infra.  Bills  and   Notes  ;  Bond 

AND  Mortgage. 
Enforcement  of  security,  1 8, 647 
In  general,  i  8,  645,  646 
Necessity  of  written   assignment,  18, 

646 
Pledgee   as   bona   fide    indorsee,    18, 

^645 

Pledgee's  possession  in  foreclosure,  i  8, 

648 
Power  to  foreclose  mortgage,  18,  648 
Power  to  sell  security,  18,  648 
Prior  equities,  i  8,  646 
Recovery  of  face  value  of  security,  1 8 , 

647 
Rule  in  federal  court,  i  8,  546 
Sub-pledgee,  18,648 
Title    to    misappropriated     securities, 

18,647 
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Title  under  foreclosure,  i8,  648 

Whether  a    note  or  mortgage  may  be 
pledged,  i  8,  645 

Whether  pledgee  takes  mortgage  free 
from  objection,  18,646 
Parol  evidence,  i  8,  593,  yoo 
Parol    evidence  to    show  that   transfers 

apparently  absolute  were  intended  as  a 

pledge,  18,  595 
Partnership 

Surviving  partner's  rights,  17,  1168 
Payment,  see  infra.  Redemption. 
Pledge  distinguished  from  mortgage,  2,45 
Pledgee  of  Negotiable  Instruments,  Duty,  5, 

1S8 

See  infra.  Bills  and  Notes. 

Acceptance  of   less  than  face  value  of 
security,  5,  189 

Account  of  surplus,  5,  189 

Application     of    money    collected    to 
payment  of  his  demand,  5,  189 

Diligence,  5,  189 

Presentment,  5,  188 

Retention  of  securities  to  secure  other 
demands,  5,  189 

Return      of    uncollectible     paper     to 
pledgor,  5,  189 

Suit,  5,  188 
Pledgee  purchasing  himself,  2,  48 
Pledgee's  foreclosure  of  mortgage,  5,  190 
Pledgee's  Eefusal  to  Deliver,  5,  5282" 

Failure  to  deliver  according  to  promise, 

5,5282'* 
Mere  neglect  to  deliver,  5,  2582'* 
Sale  after  delivery,  5,  5282'* 
P.edgee's  remedies,  see  infra.  Remedies. 
Pledgee's  Biglits  When  Pledgor  Is  Insolvent, 
18,677 
After  default  in  payment  of  debt,  18, 

677 
In  absence  of  fraud,  i  8,  677 
Under  the  bankrupt  act,.  18,  678 
What  pledgee  may  claim,  1 8 ,  678 
When  pledge  was  fraudulent,  18,  677 
Whether    affected    by    insolvency    or 

bankruptcy,  18,677 
Whether  pledgee  can  prove  debt  against 
estate  of  pledgor,  i  8,  677 
Pledgee's  right  to  maintain  action  upon 

principal  debt,  5 ,  189       , 
Pledge  in  accommodation  paper,  -z,  365 
Pledge  in  form  of  sale,  2,  45 
Pledge  of  Negotiable  Securities,  5 ,  1S6 
See  infra.  Bills  and  Notes. 
Nature  of  pledge  in  mortgage,  5,  188 
Pledgee  a  Holder  for  Value,  5 ,  186 
Accommodation  paper,  5,  187 
Antecedent  debt,  5,  186 
Bills  of  exchange,  5,  186 
Bonds,  5,  186 
Coupons,  5,  186 

Delivery  essential  to  pledge,  5,  187 
Necessity  of  indorsement,  5,  187 
Present  or  future  advaijices,  5,  186 
Without  notice  of  fraud,  5,  187 
Pledge  on  stock,  13,  976 
Pledge  preferred  to  mortgage,  1 8 ,  592 
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Pledge  to  secure  advances  to  be  made  in 

future,  2,  45 
Pledgor's  Rights,  5,  igi 

Action   in  equity  to  redeem   collateral 

securities,  5,  191 
Return    of   security  upon    payment  of 

tender,  5,  191 
Surplusage,  5 ,  191 

To  pledge   bis  equitable   interest  in  se- 
curity, 5,  191 
Possession 

As    to    pledgor's    rights,    see    infra. 

Rights  of  Pledgor. 
Redelivery-   of  pledgee   for  temporary 

purpose,  I  8,  656 
Whether  pledgee  must  keep  exclusive 
possession,  18,  664 
Poiver  of  sale,  see  infra.  Sale. 
Power  to  collect  commercial  paper,  2,  48 
Power  to  Sell 

Non-negotiable  securities,  18,643 
Production   in  evidence  of  principal   in- 
debtedness in  an  action  upon  security, 

5,  190 
Property 

See  infra,  Subject-Matter  of  Con- 
tract; Title. 
What  property   may    be  pledged,   see 
infra,  Subject-Matter  of    Con- 
tract. 
Purchaser  of  pledgee's  liability  in  trover, 

2,  50 
Quasi  Negotiable  Collateral  Securities,  5, 193 
Bills  of  lading,  5,   194 
Equities    of    corporations     and     third 

parties,  5,   193 
Mere  delivery  of  stock  certificates,   5, 

193 
Necessity'  of  transfer   on  corporation's 

books,  5,   193 
Pledgee  as  stockholder,  5 ,  194 
Pledgee's  right  to  maintain    an    action 

to  prevent  corporate  property  being 

lost  or  impaired,  5,  194 
Pledgee's  title  to  dividends  of  stock,  5, 

193 

Pledge  of  owner's  certificates  or  ante- 
cedent debts,  5,  193 

Pledge  of  stock  certificates  binding  on 
corporations  and  third  persons,  5,  193 

Pledge  of  stock  certificates  for  present 
or  future  advances,  5,  193 

Pledgor's     subsequent    insolvency,    5, 

193 
Protection  afforded  to  sub-pledgee,  5 , 

194 
Purchase  by  pledgee   at   sale  of   stock 

certificates,  5,  194 
Sale  of  stock  certificates,  5,  194 
Stockbroker  as  pledgee,  5,  194 
Stock  certificates,  5,  193 
Sub-pledgee,  5,  194 
Warehouse  receipts,  5,  194 
When   pledgor   entitled   to   return   of 

property,  5,   194 
Whether  entitled  to  return  of  identical 

stock  certificates,  5,  194 
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RITY—CoH^'rf 

Quasi    Negotiable    Securities,    see    infra. 
Bills  of  Lading;  Stock 
Estoppel,  i8,  6io 
In  general,  i  8,  6io 
Title,  1 8,   591 
Question  of  Law  and  Fact 

Negligence  of  pledgee,  i  8,  661 
Ratification 

Illegal  sale,  i  8 ,  676 
Recording  act,  18,  590 
Recoupment  b3'  pledgee,  2,  50 
Recourse  tosecurity^see  27//ra,  Remedies. 
Redemption,  2,  48;   18,  720 
Discharge  of  Lien,  18,  721 
In  general,  i  8,  721 
Payment,  18,  722 

Accounting  for  profits,  i  8,  723 
Application  of  Payment,  1 8 ,  723 
Discretion  of  creditor,  18,  724 
In  general,  i  8,  723 
Security  for  only  part  of  debt, 

18,  724 
Where  there  are   several   debts, 
18,  724 
Effect  of,  18,  722 
In  general,  i  8,  722 
Of  debt,  18,  621 
Of  full  debt,  18,  723 
Pledgor's  interest  after,  i  8,  722 
Renewal  of  note,  r  8 ,  723 
Satisfaction   must   be   substantial, 

18,  723 
Tender,  i  8 ,  724 

Action  for  debt,  i  8 ,  724 
Bringing  monej'  into  court,    I  8, 

725 
Conditional  tende,r,  18,  725 
Full  amount,  18,  724 
In  general,  i  8,  724 
Offer  to  pay,  1 8 ,  725 
Production  of  money,  1 8 ,  725 
Refusal  of  tender,  i  8,  726 
Surety  for  debt,  i  8,  726 
Trover,  18,  726 
Whether  debt  is  discharged  by, 

18,  724 
Whether  equivalent  to  payment, 

18,  724 
Whether  lien  is  discharged  by, 
18,  724 
What  amounts  to,  18,  723 
Power  of  pledgee  after,  18,  721,  722 
Retention    of    security  for    another 

debt,  I  8 ,  722 
Right  to  receive  property,  i  8,  722 
Tender,  18,  721 
Waiver,  i  8 ,  726 

Attachment  of  execution,  18,  727 
By  pledgee,  18,  721 
Voluntary  surrender,  18,  726 
What  time  redemption  may  be  made, 
18,  722 
Enforcement  of  Right -to  Redeem,  18,  727 
In  general,  i  8,  727 
Remedy,  18,  727 


240 


Remedy  at  Law,  1 8 ,  728 

Assumpsit,   18,728 

In  general,    i  8,  728 

Replevin,  i  8,  728 

Trover  and  Conyersion,  i  8 ,  729 
Conversion  of  incorporeal  prop- 

erty,  i  8 ,  729 
Defenses,  i  8,  731 
Demand,  i  8,  730 
Discharge  of  lien,  18,  731 
Efifect  of  unauthorized  sale,  i8> 

731 
Illegal  sale,  i  8 ,  730 
Impeaching  pledgor's  title,   1 8, 

732 
measure  of  Damages,  18,  732 
Damages   on   sub-pledge,   iSy 

733 
Mitigation    of   damages,    18, 

733 

Set-off,   18,733 

Statute  of  limitations,  i  8,  734 
Retention  to  secure  another  debt, 

18,732 
Sale  hy  pledgor  to  third  person, 

18,729 
Unauthorized    sub-pledge,     18, 

730 
What  constitutes  conversion,  18, 
729 
Remedy  in  EcLulty,  1 8 ,  737 
Accounting,  i  8 ,  72S 
In  general,  i  8 ,  728 
Right  to  come  into  equity,  18, 

728 
True  account,  i  8,  728 
Generally,  18,  727 
Paying  the  deljt,  i  8,  727 
Redemption  of  stock,  18,  728 
Set-off,  18,727 
Whether  adequate  remedy  at  law, 

18,727 
Whether  bill  lies,  1 8 ,  727 
Bight  to  Redeem,  i  8,  720 

Agreement   to   prevent   redemption, 

18,721 
In  general,  18,  720 
Subsequent  agreement  that  creditor 
shall  take  pledge,  18,  721 
Stock 

After  sale,  1 8 ,  710 
Demand  and   notice  to  redeem,  18, 
712 
Release  of  portion  of  goods  pledged,  1 8 

662 
Remedies 

See   infra,    Bills   and    Notes; 
Pledgee's    Rights    When 
Pledgor  Is  Insolvent;  Redemp- 
tion. 
Of  fledgee,  see  infra.  Stock. 
Recourse  to  Security,  1 8 ,  667 
Sale,  see  infra,  Sale. 
Election  of  funds,  18,  667 
How  foreclosure  is  effected,  18,  667 
In  general,  r8,  667 
Marshalling  assets,  18,  667,  668 
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Necessity  of  foreclosure,  18,  667 
Pledgee's  right  on  failure  of  pledgor 

to  redeem,  i  8,  667 
Proceedings  in  equity,  18,  667 
Suit  on  Debt  Secured,  i  8,  664 

Attachment  of  pledged  property,  i  8, 

667 
Defenses,  18,  666 

Conversion  of  pledge,  18,  666 
Defense   antecedent   to   giving   of 

pledge,  I  8,  666 
Depreciation  of  property  pledged, 

18,  666 
Failure, to  realize  on  security,  18, 

666 
Set-off,  I  8,  666 

When    debtor  has  realized  on  se- 
curity, I  8 ,  666 
In  general,  i  8 ,  664 
Presenting  claim  to  personal  repre- 
sentative of  deceased  pledgor,  18, 
664 
Return  of  Security,  i  8,  665 
Recovery  of  security,  i  8,  665 
Whether    condition    precedent   to 
recflvery,    i  8,  665 
Taking  out  execution,  18,  665 
What  Will  Release  Security,  i  8,  665 
Attachment,  18,  665 
Committing  debtor  to  prison,  18, 

66s 
Recovery  of  judgment,  18,  665 
Renewal  of  note,  18,  733 
Renewals,  18,  603,  733 
Rents  and  Profits 

Pledgee's  rights,  18,  658 
Replevin,  18,727;  20,  1052 
Return  of  identical  stock  pledged,  2,  49 
Return  of  pledge,  18,664 
Return  of  Security,  1 8 ,  665 
Recovery  of  security,  1 8 ,  665 
Whether  condition  precedent  to  recov- 
ery, 18,  665 
Rigiits  of  Pledgee 

See     infra,     Bills     and    Notes; 
Pledgee's  Rights  When  Pledgor 
Is  Insolvent;  Stock. 
Non-negotiable  securities,    see    infra, 

Non-Negotiable  Securities. 
On   bills  of  lading,  see   infra,  Bills 

OF  Lading. 
Assignment  of  Fledge,  18,  661 
Assignment  of  debt,  18,  663 
Conversion,  18,  663 
Release  of  portion  of  goods  pledged, 

I  8 ,  662 
Right  of  pledgee  to  assign,  i  8,  661 
Right  of  pledgee  to  sell  his  interest, 

18,661 
Whether  lien  can  be  separated  from 

debt,  18,  662 
Whether  lien  can  be  separated  from 

pledge,  18,  662 
Whether  original  contract  is  put  an 

end  to  by  assignment,  i  8,  663 
Whether  pledgee  must  keep  posses- 
sion, I  8,  664 
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Expenses  Incurred,  i  8 ,  65S 

Pledged  as  security  for  expenses,  18, 

658 
Preservation  of  property,  18,  658 
Right  of  Possession,  18,  655 

Amount  of   recovery  for  conversion, 

18,  656 
Bill  in  equity,  18,  656 
Exchange,  i  8,  655 
In  general,  18,  655 
Recover}'  by  pledgee,  18,  655 
Redelivery  to  pledgor  for  temporary 

purpose,  I  8,  656 
Several  securities  for  same  debt,  i  8, 

657 
Substitution,  18,  655 
Substitution    after   pledgee   is  insol- 
vent, 18,  655 
Who  may  sue  for  conversion,  i  8,  656 
To  proceed  upon  debt  and  security  at 

same  time,  5,  190 
To  sell,  5,  $T.%z 

To  Use  and  Hold  Profits,  1 8 ,  657  - 
Permission  of  pledgor,  i  8 ,  657 
Presumption   as  to  assent  of  owner, 

I8,6s7 
Rents  and  profits,  i  8,  658 
Use  indifferent,  18,  658 
When  for  benefit  of  pledgor,  1  8,  657 
Where  to  pledgor's  injury,  18,  657 
Rights  of  Pledgor 
Right  to  Sell  or  Assign;  i  8 ,  652 

Assignee's  right  to  redeem,  i  8,  653 
Delivery  of  property  to  another,  1 8 , 

652 
Genuineness  of  security,  18,  653 
In  general,  18,652'   . 
Notice  of  assignment,  18,  652 
Possession,  18,652 
Rights  of  Sureties,  5 ,  191 
To  Contribution,  5 ,  I'gi 

Discharge    of    surety    by    failure    of 
principal  creditor  to  enforce  col- 
lateral security,  5,  192 
When  surety  may  enforce  its  collateral 
security,  4,   192 
Sale 
After  Default,  2 ,  46 
A  right  or  duty,  2,  47 
Demand  by  pledgee,  2,  47 
Notice  to  pledgor,  2,  47 
Private  sale,  2,  48 
Right  or  duty,  2,  47 
At  Conunon  Law,  i  8 ,  668 
Default  of  pledgor,  i  8 ,  668 
Implied  right  to  sell,  i  8,  669 
In  general,  i  8 ,  668 
Necessity  of  judicial  process,  18,  668 
Notice,  I  8,  668 

Notice  of  Default  and  Demand  of  Pay- 
ment, I  8 ,  66S,  669 
Judicial  sale,  18,  670 
When  demand    is    necessary,    18, 

670 
When  notice  is  necessary,  18,  670 
When  time  at  which  debt  is  due  is 
not  fixed,  18,  669 
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iHa—Confd 
At  Common  Law — Cont'd 
Notice  of  Default  and  Demand  of  Pay- 
ment— Covt'd 
Where  definite  time  for  paj-ment 

is  fixed,  1 8 ,  670 
Where  pledgor  cannot  be  found, 
18,  670 
Notice  of  Time  and  Place  of  Sale,  18, 
670 

Actual  knowledge,  18,  671 
Necessity    of    giving    notice,    18, 

670 
Suiiiciency  of  notice,  18,671 
Waiver,  18,  670,  671 
Wiiere  time  of  payment  is  fixed, 
18,  672 
Obligation  to  sell,  18,  669 
What  interest  pledgee  mav  sell,  i  8, 

669 
Whether  pledgee  must  wait  for  bet- 
ter market,  18,  669 
By  pledgee,  5,  191  ' 

Illegal  Sale,  1 8 ,  676,  730 
As  a  conversion,  i  8,  676 
Consent  of  pledgee  for  purchase,  1 8 , 

677 
Implied  ratification,  i  8,  676 
In  general,  18,  676 
Pledgor's  right  to  redeem,  i  8,  676 
Purchaser's  right,  18,676 
Ratification,  18,  676 
Implied  power  of  sale,  i  8,  590 
In  Equity  or  Judicial  Sale,  1 8 ,  674 
Account,  I  8 ,  674 
Failure  to  give  notice,  1 8 ,  674 
Fraud,  18,  674 
Pledgee  as  purchasei-,  i  8,  674 
Pledgee's  right  to  have,  18,  674 
Power  of  sale,  i  8 ,  674 
Remedy  at  law  inadequate,  18,  674 
Of  Negotiable  Instruments,  i  8,  690 
Agreement  that  the  negotiable  secur- 
ity shall  be  sold,   i  8,  692 
Demand  and  notice,  18,  691 
Denying  right  of  sale,  i  8,  6gi 
Diligence  in  making  sale,  18,  692 
In  general,  18,  690,  6gi 
In  New  York,  18,  692 
Market  value  of  .collateral,  i  8,  690 
Municipal  corporation  bonds,  i  8,  691 
Purchase  by  pledgee,  1 8 ,  693 
Purchaser's  title,  18,  693 
Power  of 

Sale  in  equity,  i  8,  674 
XlglitB  of  Bona  Fide  Purchasers 
Wliere  Pledgee  Sells  'Wrongfully 

Acquiring  same   title  as  pledgee, 

21.  572 
Sale   before   default   in   payment, 

21,  571 
Sale  void  by  reason  of  irregularity, 

21,  571 
Where    purchaser    acquires    new 
title,  21,  571 
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Under  Power  of,  18,  672 

Agreement  among  parties,   1 8,  672 
Attachment  of  pledgor's  interest,  18, 

672 
In  general,  18,  672 
Purchase  by  Pledgee,  18,  673 
At  private  sale,  1 8 ,  673 
At  public  sale,  i  8 ,  673 
Pledgor's  right  to  elect,   i  8 ,  674 
Void  or  voidable,  18,  673 
Revocation,  18,  672 
Right  of  parties  to  agree,  i  8,  672 
Whether  power  of  sale    passes    to 
pledgee's  representatives,' i  8,  672 
Whether  sale  is  a  conversion,  i  8,  672 
Under  statute,  18,  675 
Satisfaction,  see  infra,  Redemption. 
Setoff,  18,  666,  733 

Remedy  in  equity,  i  8 ,  727 
Several  securities  for  same  debt,  i  8,  657 
Special  property,  18,  590 
Statute  of  Limitation,  18,  681,  734 
Pledgor's  right  to  redeem,  i  8,  734 
Recovery  of  property,  18,'  735 
Remedy  barred,  18, '735 
Where  debt  is  barred,  i  8,  734 
Stock,  18,  610,  699 
Duty  to  Setum,  18,  709 

Duty   to   keep   stock  on   hand,   18, 

709 
Identical  stock,  18,  709 
In  general,  18,  709 
Effect  of  transfer  of  pledgor's   right, 

18,  701 
In  absence  of  statute,  18,  611 
In  general,  18,  610 
Mere  rule  of  corporation,  18,  611 
Parol  evidence  to  show  true  relation- 
ship of  parties,  i  8 ,  700 
Pledgor's  demand,  23,  597 
Policy  of  law   as  to  transfer  of  stock, 

18,  611 
Redemption,  18,  728 
Relief  to  pledgor,  18,  700 
Remedies  of  Pledgee  After  Default,  1 8 , 

709.  713 

Accounting,  18,720 

Application  of  proceeds  after  sale  of 
stock,  18,  720 

In  general,  18,  709 

Sale  in  Equity  and  Judicial  Sale,  i  8 , 
719 

In  general,  18,  719 
W^at  proper,  18,  719 

Sale  or  Stock  at  Common  Law.  1 8 ,  709 
Demand,  18,712 
Demand  and  notice,  18,  714 
Effect  of  illegal  sale,  i  8,  714 
Effort  to  obtain   best  prices,  18, 

711 
In  absence  of  agreement,  18,  710 
Interest  of  pledgor,  18,  711 
Length  of  notice,  18,  712 
Measure  of  Damages,  18,  715 

For    conversion    of    stock,     18, 

71S 
Generally,  i  8,  715 
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In  New  York,  i8,  715 
In  Pennsylvania,  18,716 
Necessity  of   foreclosure,    18,  710 
Notice,  I  8,  712 
Notice  of  time  and  place  of  sale, 

18,  712 
Obligation  to  Sell,  i  8,  716 

Carrying      stock     at     pledgee's 

risk,  I  8,  717 
In  absence  of  special  agreement, 

18,716 
In  general,  i  8,  716 
Liability  for  loss  occasioned  by 

failure  to  sell,  i  8,  716 
Pledgor  selling  his  interest,  18, 

717 
Where   pledgee    has   agreed   to 
sell,  18,  717 
Presumption    as    to    intention    of 

parties,  i  8,  710 
Public  Sale,  i  8,  712 

Necessity  that  sale  should  be  pub- 
lic, 18,  712 
Sale  on  floor  of  stock  exchange, 

18,713 
Waiver  of  objections  by  pledgor, 

18,713 
Furcbase  by  Pledgee,  1 8,  713,  714 
Pledgee     purchaser     at   judicial 

sale,  18,  713 
Pledgee's  right  to  purchase,  18, 

713 
Ratification,  18,713 
Whether  purchase  amounts  to  a 
conversion,  I  8 ,  713 
Right  of  bona  fide  purfchaser,  18, 

711 
Right  of  pledgee  to  sell,  i  8,  710 
Right  to  redeem  after  sale,  18,711 
Sale  at  public  auction,  18,  710 
Waiver  by  acquiescence,  18,  714 
Waiver  by  delay,  i  8,  714 
Waiver  of  irregularities,  18,  714 
Where    purchaser    knew   of    ille- 
gality, 18,  715 
Sale  Under  Power  of  Sale,  18,  717 
Debt   payable    in   indefinite    time, 

18,718 
In  general,  i  8,  717 
Necessity  of  demand,  18,  718 
Notice,  18,  717 

Notice   of  sale  waived   by   agree- 
ment, 18,  718 
Private  sale,  18,  719 
Time,  manner,  and  place  of  sale, 

18,719 
When   power   may   be   exercised, 
18,  718 
Return  of  equal  number  of  shares,  23, 

597 
Bights    and   Liabilities    of   Pledgee    as 
Stockholder,  18,  700 
After  transfer  has   been   made,    18; 

700 
Duration  of  Rights  and  Liabilities  as 
Stockholders,  1 8 ,  702 
In  general,  i  8,  702 
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Re'transfer,  1 8 ,  702 
Transfer  to  irresponsible  third  per- 
son, 1 8 ,  702 
Eflfect  of  pledgee's  consent  to  trans- 
fer, 18,  701 
Exemption   from   liability  of   stock- 
holder,  18,701 
In  general,  i  8,  700 
Liability  for  debts,  i  8,  701 
Liability  to  Liens  of  the  Corporation, 
18,  704 

Fraudulently   issued    stock  certifi- 
cates, I  8 ,  705 
Lien  given  by  by-laws,  18,  706 
Misappropriated  stock  certificates, 

18,705 
No  statutory  lien,  i  8 ,  706 
Purchaser    at   execution    sale,    1 8, 

706 
Refusal    by   corporation    to    make 

transfer  on  books,  i  8,  706 
Validity  of  lien   against   pledgee, 

18,704 
Waiver  of  lien  by  corporation,  i  8 , 

705 
Where   corporation    has  notice  of 

pledge,    18,  704 
Whether  lien  is  a  security,  18,  706 
One  to  whom  corporation  has  pledged 

its  stock,  I  8,  701 
Restricting    pledgee's    liability,    18, 

700 
Sight  of  Pledgee  When  He  Is  a  Brolcer, 
18,  707 
Broker   as    customer's    agent,    18, 

707 
Broker  carrying  stock  on  margin, 

18,  707 
In  Massachusetts,  18,  708 
Notica  to  customer,  1 8 ,  708 
Stock  pledged   for   advances,   18, 

707 
Whether    the    broker  can    sell   on 
default,  18,  708 
Right  to  dividends,  i  8,  703 
Bight  to  Sub-Fledge  Stock,  1 8 ,  707 
Agreement  that  stock  may  be  sub- 
pledged,  18,707 
Custom  among  brokers,  18,  707 
Implied  power  to  sub-pledge,  1 8 , 

707 
Ordinarily,  18,  707 
Right  of   original  pledgor   to  get 
back   his  stock  on  payment,  18, 
707 
Whether  pledgee  has  right,  1 8 ,  707 
Right  to  Vote,  1 8 ,  703 

Certificate    transferred    in    blank, 

18,703 
When    stock   stands   in   pledgee's 
name,  1 8 ,  703 
Statutory  enactment,  18,  701 
Unpaid  subscriptions,  18,701 
Whether    pledgee    becomes    stock- 
holder, 18,  700 
Rights  of  Pledgee,  1 8,  699 

To  transfer  on  books,  i  8,  699 
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PLEDGE    AND    COLLATERAL  SECU- 
RITY—Cont'd 
Stock — Cont'd 

Title  of  Pledgee,  i  8,  6ii,  619 
By  Mere   Delivery  of  Certificate,   i  8 , 

611 

Whether  delivery  alone  sufficient, 
18,  611 
By  Transfer  of  Certificate  Indorsed  in 

Blank,  1 8 ,  612 

As  to  Creditor,  1 8,  615 

Attaching  creditor  with  knowl- 
edge of  assignment,  18,  619 
Generally,  18,615 
In    absence    of     statutory    pro- 
visions, I  8,  615 
In  Alabama,  18,  615 
In  California,  18,  617 
In  Colorado,  18,715 
In  Connecticut,  18,  618 
In  Dakota,  i  8,  615 
In  Idaho,  18,  615 
In  Illinois,  18,  6i8 
In  Iowa,  18,  615 
In  Kansas,  18,  615 
In  Louisiana,  18,  616 
In  Maine,  i  8,  615,  618 
In  Massachusetts,  18,  616,  617, 

618 
In  Michigan,  18,  615 
In  Missouri,  i  8,  616 
In  Montana,  18,  615 
In  Nevada,  i  8,  615 
In  New  Hampshire,  18,  618 
In  New  Jersey,  18,  616 
In  New  York,  18,  616 
In  Ohio,  18,618 
In  Pennsylvania,  18,  616 
In  Rhode  Island,  18,  617 
In  Tennessee,  18,  616 
In  Vermont,  18,  618 
In  Virginia,  18,  616 
In  Washington,  18,  615 
In  West  Virginia,  18,  616 
In  Wisconsin,  18,  615 
Summary  of  statutes,  i  8,  615 
Whether  title  good  against,  i  8, 

61s 
Between  Parties,  18,612 

Legal  or  equitable  title,  18,  613 

Where  by-laws  of  the  corpora- 
tion are  to  the  contrary,  18, 
612 

Where  transfer  is  not  filled  up, 
18,  612 
Between  Parties  and  Corporation, 

18,613 

Application  for  transfer  without 
production  of  certificate,  1 8, 
614 

Asserting  legal  title,  18,  613 

Before  transfer  on  books,  1 8, 613 

Buj'er  in  good  faith  from  pledgor, 
18,  614 

Discretionary  powers  of  cor- 
poration, 18,  614 

Equitable  interest,  18,  613 
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In  absence  of  by-laws,  1 8 ,  613 

In  absence  of  charter  provisions, 
18,613 

Necessity  of  transfer  on  books, 
18,613 

Pledgee's  suit  at  law  upon  re- 
fusal to  transfer.  18,  614 

Reasonableness  of  regulations, 
18,  614 

Refusal  to  record  transfer,  18, 
614 

Whether  holder  is  subject  to 
limitations  of  stockholders,  18, 

Whether  title  passes,  i  8,  612 
Fraudulent  or  Misappropriated  Stock 

Certificate,  i  8,  622 

Corporation  estopped,  18,  623 

Corporation's  liabilit3-  to  original 
owner,  18,  624 

Dealing  with  holder  of  stock  with 
blank  power  of  attorney,  18,  623 

Trusts  existing  between  original 
parties,  i  8 ,  623 

When  certificate  has  passed  from 
owner  by  voluntary  act,  18,  622 

Where    pledgee    has    stock    trans- 
ferred to  his  own  name  on  books, 
18,  623 
Mere  Delivery  of  Certificate 

Rights  of  third  persons  having  in- 
tervened, 18,  611 
Mere  Delivery  of  Stock 

Equitable  title  of  pledgee,  1 8 ,  61 1 

Where  vendee's  rights  are  enforced, 
18,  611 
Stock  Charged  witk  a  Trust,  18,  624 

Loan  secured  is  illegal,  18,  625 

Rule  in  California,  i  8,  625 

Rule  in  Maryland,  18,  625 

Rule  in  Nevada,  18,  625 

Subsequent  bona  fide  holder  for 
value,  18,  624 

Where  certificate  states  that  pledg- 
or holds  "  as  trustee,"  i  8,  625 

Where  name  of  cestui  que  trust 
appears  on  certificate,  18,  626 

Where  pledgee  has  knowledge  of 
trust,  I  8,  624 

Whether  pledgee  takes  good  title, 
18,  624 

Whether    trustee   can   pledge   for 
his  own  debts,  18,  624 
Stock  Evidenced  by  Fictitious,  Fraudu- 
lent, or  Misappropriated  Certificates, 

18,  619 

Elements  necessary  to  make 
pledgee  holder  for  value  and 
bona  fide,  18,  620 

Existing  equities,  18,  619 

Fictitious  stock  certificates,  i  8,  621 

In  general,  18,  619 

Usury,   18,  620 
Stock  Pledged  by  Executor  or  Adminis- 
trator, I  8 ,  626 

One  of  several  executors,  18,  626 

Pledgee's  right,  18,  626 
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Presumption     as      to      executor's 

power,  I  8 ,  626 
Representative's   right  to   pledge, 

18,  626 
Stock  misappropriated  with  knowl- 
edge of  pledgee,  18,  627 
Subsequent  pledge,  for  value,  18, 
627 
Transfer  of  stock  on   books,  18,  610, 

611 
Whether  he  must  account   for  stock  at 

highest  price,  23,  596 
Whether   pledgee  is  stockholder,  23, 

7S1 
Whether  pledgee  must  restore  original 

shares,  23,  596 
Whether  subject  of  pledge,  i  8,  610 
Stockbrokers 

Pledge  by  broker,  23,  708 
Subject-Matter  of  Contract,  1 8,  606 

See  infra.  Bills  of   Lading;   Bills 
AND    Notes;    Non-Negotiable 
Securities;     Quasi-Negotiable 
Securities;  Stock. 
Choses  in  action,  18,  607 
Corporeal  property,  18,  607 
Incorporeal  property,  18,  607 
In  general,  18,  606 
Pension  certificate,  18,  607 
Statutory  exemptions,  18,  607 
What     kinds      oT     property    may    be 
pledged,  i  8,  607 
Sub-Pledge 

In  collateral  securities,  5,  191 
Eight  to  Sub-Fledge  Stock,  i  8 ,  707 
Agreement  that  stock  may  be   sub- 
pledged,  I  8,  707 
Custom  among  brokers,  18,  707 
Implied  power  to  sub-pledge,  i  8,  707 
Ordinarily,  18,  707 
Whether    pledgee    has    right,     18, 
707 
Unauthorized,  18,  730 
Substitution  after  pledgee   becomes  in- 
solvent, I  8,  65s 
Suit  on  date,  2,  49 
Suit  on  debt,  2,  49 
Suretyship 

Pledge  of  property   to  secure  the  debt 
of  another,  24,  722 
Tender,  see  infra,  Redemption. 
Theft  of  goods,  18,  661 
Title 
Pledgor's  Title,  18,  604 

Bona  fide  holder  for  value,  i  8,  605 
Felony  and  fraud,  18,  606 
Pledgee  in  possession,  18,  606 
Pledgee's  right  as  against  true  owner, 

I  8 ,  604 
Pledge  of  partial  interest,  i  8,  605 
When    pledgor    is    not    the    owner, 

18,  604 
Where  true  owner  assents  to  pledge, 

1 8 ,  604 
Where  true  owner  entrusts  property 
in  another's  hands,  i  8 ,  605 
Title  as  to  third  person,  18,  491 
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Transfer  of  demand  and  collateral  secur- 
ities, 5,  190. 
Trespass,  26,  609,  610 
Trover 

Action  by  Pledgee,  26,  758 
Against  owner,  26,  758 
Against  stranger,  26,  758 
Examples,  26,  758,  7;i9 
Pledgee's  right  to  possession,  26,  758 
Property  of  pledgee,  26,  758 
Conversion  by  pledgee,  26,  742 
Conversion  of  stock  by  pledgee,  26,  773 
Measure  of  damages  against  stranger, 

2  6 ,  821 
Pledgee's  liability.  26,  784 
Trusts  and  Trustees 
Pledge  of  Stock  by  Trustee,  i  8,  624 
Loan  secured  is  illegal,  18,  625 
Rule  in  California,  18,  635 
Rule  in  Maryland,  18,  625 
Rule  in  Nevada,  18,  625 
Subsequent   bona     fide    holder     for 

value,  I  8,  624 
Where  certiiicate  states  that  pledgor 

holds  "  as  trustee,"  i  8,  625 
Where  name  of  cestui  que  trust  ap- 
pears on  certificate,  18,  626 
Where   pledgee   has   knowledge    of 

trust,  I  8,  624 
Whether    pledgee   takes    good  title, 

1 8 ,  624 
Whether  trustee  can  pledge  for  his 
own  debts,  18,  624 
Usages  and  customs,  18,  707;  27,  862 
Warehouse  Receipts,  i  8 ,  596 ;  2  8 ,  680 
Examples,  28,  680-682 
In  general,  28,  680 
Receipt  for  own  goods,  28,  682 
Title  of  pledgee,  28,  681 
True  owner  of  goods,  2  8 ,  681 
What  constitutes  a  valid   pledge,    28, 

682 
What  may  be  pledged,  28,  680 
Warranty,  2,  49 
Whether  lien  can  be  separated  from  debt, 

18,662 
Whether    lien    can    be    separated    from 

pledge,  I  8,  662 
Whether    they   pass    to    personal   repre- 
sentative, 7,  242,  243 
Whether  title  passes,  18,  590 
Who  May  Make 

Corporations,  4,  218 
Who  May  Pledge 
Factors,  3,  321 

Factor,  to  extent  of  his  lien,  3,322 
Writing,  i  8,  590 
PLENIPOTENTIARY 

Minister  plenipotentiary ,  see  Consuls. 
PLOT,  see  Dedication. 
PLUNDER,  18,  735 
PLURAL,  22,78s 
PLY,  18,  735 
PLYING,  18,735 

Plving  coastwise,  3,  288 
POCKET 

Pocket  veto,  28,  447 

Vol.  IX. 


Points. 


INDEX-DIGEST. 


Police  Power. 


POINTS.  18,735 

Sailors'  point,  i  8 ,  736  * 
POINTS  AND  AUTHORITIES,  18,  736 
POISON  AND  POISONING,  9,557,559; 

15,  248;  18,  736 

Advising  another  to  administer,  9,  575 

Assault,  15,  251 

Attempt  to  administer  poison,  18,  737 

Attempt  to  poison  with  a  non-poisonous 
substance,  4,  668 

Definition,  15,  248;  i8,  736 

Division,  i  5,  249 

Evidence,  i  5 ,  252 

Cliemical  analysis,  i  5,  253 
Circumstantial  evidence,  15,  255 
Post  mortem  examination,  15,  352 
Symptoms,  15,  252 

Examples,  15,  249-251 

Expert  and  opinion  evidence,  7,  502 

Expert  testimony,  g,  719 

Homicide,  i  5,  250 

Indictment,  18,  738 

Irritant  poisons,  15,249 

Jurisdiction,  10,  533 

Malice,  9,  548;  15,250 

Malice  presumed  from  homicide  by,  9, 

548 
Manslaughter,  9,  559;  15,  251 
Murder,  9,  557,  559;  15,  249,  250 

Malice,  15,  250 

Murder  in  second  degree,  15,  250 

Whether   murder  in  the  first  degree, 

15,  249 
Negligently  administered,  manslaughter, 

9,559 
Neurotic  poisons,  15,  249 
Questions  of  law  and  fact,  i  5 ,  249 
Statutory  Offense  to  Administer    Poison, 

18,736 

In  Michigan,  18,  737 

In  Ohio,  I  8,  737 
Substituting  poison  for  medicine,  9,  533 
When  taken  by  person  not  intended,  18, 

7.S7 
POKER,  see  Gaming. 
POLICE,  see  Constables  ;  Service  of 
Process  ;  Sheriffs. 
Arrest    for    offense    not    committed    in 

officer's  view,  19,  562A 
Arrest  without  a  warrant,  i  9,  5621^ 
Construction  of  statutes,  ig,  562A 
Municipal  corporation's  liability  for,  19, 

558,  562/ 
Officers  of  state  rather  than  municipal- 
ity, 19,  5627 
Powers  of  constable,  19,  562^ 
Power  to  make  arrest,  19,  562/ 
Kewards,  2 1 ,  400 

Examples,  21,  400-402 

Where  services  were  extra-official,  2  i , 

400 
Where  services  were  within  the  scope 
of  duties  as  officer,  2 1 ,  401 
Whether  public  officers,  ig,  385 
POLICE  COMMISSIONERS,  23,  105 
POLICE   COURT,   see   Justice  of    the 
Peace;  Municipal  Courts. 


POLICE  JURIES,  see  County  Commis- 
sioners. 
POLICE  JUSTICE,  see  Justice  of  the 

Peace. 
POLICE  MAGISTRATE,  see  Justice  of 

the  Peace. 
POLICE  OFFICERS,  23,  106 
POLICE  POWER,  18,739 

See  Board  of  Health;  Game  and 
Game  Laws;  IJealth;  Intoxicat- 
ing LicyjORS  ;  Local  Option  ;  Quar- 
antine. 

Destruction  of  huildins;  to  frevent  /lie 
sjiread  of  fire,see  Fire  Department. 

Impounding  stock,  see  Impounding. 

Telegraphs  and  telephones,  see  Tele- 
graphs AND  Telephones. 

Adulteration 

Of  milk  and  food  products,  i,  208 
Statutes  against,  i ,  207 

Amusements,  18,  753 

Arbitrary  exercise  of  power,  i  8,  747 

Arrest 

Privilege  from,   10,  234 

Attorney,  18,  759 

Charter  of   corporation    as   contract,    3, 
748;  4,  212;   8,625;  18,760 
■  Civil  Rigbts,  1 8 ,  753 
In  general,  18,  753 
Inns,  restaurants,  etc.,  18,  753 
Places  of  amusement,  18,  753 
Separate  schools,  1 8 ,  754 
Theatres,  18,  754 

Congress,  18,  745 

Constitutional  limitation  of  police  power, 

3,  747 
Dangerous  dn-p';,  fn'.e  of,  i,  208 
Dangerous  weapon?,  18,  758 
Definition,  r8,  73c) 
Directing  afiairs  of  a  corporiition  whose 

charter  is  a  contract,  3,  748 
Distingulslied  from    Eminent  Domain,  6, 

563;  18,742 

Appropriating    private    property     for 
public  improvements,  iS,  743 

In  general,  18,  742 

Municipal   liability'   for  destruction   of 
private  property  to   prevent    spread 
of  fire,  18,  744 
Distinguished  from  taxation,    18.  7/14 
Drains  and  Sewers,  6,  6;  10,   275;   18, 

750 

Distinction  between  exercise  of  police 
power  and  exercise  of  taxing  powers, 

6,7 
Statute  authorizing  institution  of  pro- 
ceedings to   have   swamp   owned    in 
common  drained  at  the  expense  of 
all,  6,  9 
Due     process     of    law,     3,     716  ;      18, 

760 
Effect  of  prohibitory  laws  upon  brewery 

and  distillery  property,  5,  70 
Evidence,  18,  738 
Examples,  18,  759,  760 
Expert  testimony,  1  8 ,  739 
Explosives,  18,  756 
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Fire 

Destruction  of  Private  Property  to  Pre- 
vent Spread  of,  1 8 ,  756 
See  Fire  Department. 
Fire  limits,  18,  756 
Foreign  corporations,  18,  658 
Fourteenth  amendment,  i  8,  745 
Franchises  as  Contracts,  3,  747;   4,  212; 

8,  6.'i;  18,  760 

Abolition  of  business,  8 ,  623,  624 

Bell  ringing,  8,623 

Cattle  guards,  8,  622 

Crossings,  8,  623 

Fences,  8,  622 

Fire  communicated  from  locomotive, 
8,  622 

Freights  and  fares,  8,622 

Legislature  cannot  bargain  away  po- 
lice power  of  the  state,  8,  621 

Mismanagement  of  ferries,  8,  624 

Monopoly,  8,  624 

Negligence  causing  deaths,  8 ,  622 

Nuisance,  8,  623 

Penalties  for  non-performance  of  pub- 
lic duty,  8,  622 

Police  power  generally,  8,622 

Prices  charged  by  water  and  gasicom- 
panies,  8,  624 

Remedial  legislation,  8,  622 

Sign  boards,  8,613 

Whistling,  8,  623 

Working  hours  of  minors  and  women, 
8,  624 
Freedom  of  speech,  18,764 
Freedom  of  the  press,  18,  764 
General  Welfare,  18,755 

Destruction  of  animals,  18,  755 

Destruction  of  private  property  to  pre- 
vent the  spread  of  fire,  see»  Fire 
Department. 

Dogs,  18,  755 

Explosives,  18,  756 

Fire  limits,  18,  756 

Gunpowder,  18,  756 

In  general,  18,755 

Laundries,  18,  756 

Nuisances,  18,  757 

Regulations  of  public   highways,  ,1  8, 

757 

Suppression  of  obnoxious  trades  or 
professions,  1 8 ,  757 

Wooden  houses,  18,  756 
Hawkers  and  peddlers,  18,  758 
Imposing  tax  or  penalty  upon,  i  8,  747 
Inns,  18,  753 
Inspection  laws,  i  8,  759 
Interference  of  courts,  18,746 
Interstate  Commerce,   11,  554;  18,761; 

25,  29 

Original  package  decision,  i  7, 182, 375; 
18,761 

Wilson  bill,  18,  762 
Laundries,  18,  756 
Leading  case,  1 8 ,  752 
Learned  professions,  18,758 
License,  13,531;   18,748 

Police  power,  i  8 ,  749 
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Limitation  Upon  Its  Exercise,  1 8, 760 
Due  process  of  law,  3,  716;  18,  760 
Freedom  of  speech  and  of  the  press, 

18,  764 
Impairing  obligation  of  contracts,   3, 

747;  4,212;  18,  760 
In  general,  i  8,  760 
Privileges  and  immunities  of  citizens 

in  the  several  states,  1 8 ,  763 
Religious  liberty,  i  8,  764 
Regulations   of  interstate    commerce, 

18,761 
Under  statute  constitutions,  1 8 ,  763 
United  States  constitution,  18,  760 
Lottery  franchise,  13,  1170 
Manner  of  exercise,  18,  747 
Municipal  Corporations,    15,   1006,   1166; 

1 8 ,  747 

Fire,  see  infra.  Fire. 

Regulation  of  operation  of  railtuaySy 

see  Street  Railways. 
SnoTv  on  sideiualhs,  see  Streets  and 

Sidewalks. 
Streets,  see  Streets  and  Sidewalks. 
Burial  of  the  dead,  15,  1175 
Delegation    of    power    by    state,    15, 

1 167 
Generally,  15,  1166 
General  Welfare  Clause,  i  5,  1188 

See  infra.  Nuisances. 

Animals  running  at  large,  15,  1189 

Assaults,  I  5,  1191 

Auctions,  15,  1188 

Authority  under,  15,  1188 

Concealed  weapons,  15,  1191 

Cruelty  to  animals,  15,  1190 

Drumming,  15,  1191 

Generally,  15,  1188 

Hour  of  closing  saloons,  15,  1178 

Intoxication,  15,1191 

Keeping  dogs,  15,  1189 

Keeping  gunpowder,  1  5,  iigo 

Laundrj'  business,  15,  1190 

Observance    of     the    Sabbath,     15, 
1188 

Preservation  of  peace  and  quiet,  15, 
1 191 

Profane  swearing,  15,1 191 

Protection  of  trees,  15,  1188 

Taxes,  15,  1192 

Telephone  charges,  15,  1192 

Vagrancy,  15,  1190 

What  may  be  regulated,  15,  1188 
Infectious  diseases,  15,  1174 
Inspection  ordinance,  15,  1175 
Keeping  cows  and  hogs,  15,  1174 
Preservation  of  channel,  15,  1169 
Preservation  of  harbors,  15,  1169 
Preservation  of  landing,  15,  1169 
Preservation  of  PuWlc  Health,  15, 11 73 

See    Boards    of    Health;    Hos- 
pitals; Quarantine. 

Cultivation  of  land,  15,  11 74 
Public  convenience,  t  5,  1167 
Public  safety,  15,  1167 
Regulations  of  Buildings,  15,  11 76 

Building  permit,  15,  1177 
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POLICE  POWER— C<7«i'rf 
Municipal  Corporations — Cont'd 
Eegulations  of  BuUdings — Cont'd 
Fire  escapes,  15,  1177 
In  general,  15, 1176 
Insecure    and    unsafe   building,   15, 

1 1 76 
Removal  of  building  through  street, 

i5>  1177 
Necessitv   of   legislative  enactment,    18, 

746 
Nuisances,  18,756 
Obligation  of  contracts,  3,  748;   4,  212; 

8,  621 ;  18,  760 
Oleomargarine 

Examples  of  violation  of  statutes,  17, 
181 

Original  package,  17,  182;  18,  761 

Statutes  complied  with,  17,  181 

Whether  an  imitation  of  butter,  17,  181 
Original  package,   17,  182,  275;  18,  761 
Patent  rights,  18,  758 
Physicians,  1 8 ,  759 
Privileges  and  immunities  of  citizens  of 

the  several  states,  i  8,  763 
Prohibition  of  particular  business,  1 8 ,  747 
Public  Health,  i  8 ,  748 

See    infra,     Municipal     Corpora- 
tions. 

License  for  physician,  see  Physicians 
AND  Surgeons. 

Oleomargarine,  see  infra,  Oleomar- 
garine. 

Cemeteries,  18,  749 

Drainage,  6,  6;  10,  275;  18,  750 

Examples,  18,  749 

In  general,   i  8 ,  748 

Obnoxious  professions,  18,  750 

Pollution  of  w^ter,  1  8 ,  749 

Preservation  of  public  health,  18,  750 

Rernoval  of  dead  bodies,  18,  750 

Slaughtering  of  cattle,  18,  748 

Watered  milk,  i  8 ,  749 

Water  supply,  18,  749 
Public  Morals,  1 8 ,  750 

See  Lotteries. 

(?«»«5/«'»^,  see  Gambling  Contracts; 
Gaming;  Gaming  Houses. 

Intoxicating  liquors,  see  Intoxicat- 
ing Liquors. 

Obscene  books   and  pictures,   see  Ob- 
scenity. ' 

Sunday,  see  Sunday. 

Examples,  18,  750,  751 

Improper  games  or  amusements,  1 8 

751 

In  general,  i  8,  750 

Polygamy,  18,751 
Public  school  books,  18,  757 
Railroads,  ig,  885 

Reason  for  exercise  of  power,  i  8 ,  746 
Recovery  of  damages,  18,  759 
Regulation  of  Business  Enterprises,   iS, 

752 

Bakers,  18,  752 
Bread,  18,  752,  753 
Carriers,  18,  752 
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Hackmen,  i  8,  752 

Labor  of  women  and  children,  18,  753 
Price  of  bread,  18,753 
Wharfingers,  18,752 
Beliglous  Liberty,  1 8,  764 
Examples,  i  8,  765 
In  general,  18,  764 
Limitations,  18,765 
Morals,  18,  765 
Polygamy,  18,  765 
The  constitutional  guaranty,  18,  764 
Scope  of  the  term,  18,  740 
State,  18,  745 

State   Statutes  Kegulatlng  Freight  as  an 
Exercise  of  Police  Power,  8 ,  go- 
Application  of  doctrine  to  quasi  public 

corporations,  8,  908 
Company  subject  to  lejrislative  control 

in   absence  of  a  charter  stipulation, 

8,  909 
Inherent  power  of  the  st.-ite,  8,  908 
Penalties,  8,  910 

Right  of  legislature  to  pass  laws  pro- 
hibiting excessive  freights,  8, 909,  910 
Streets  and  sidewalks,  i  8 ,  757 
Strict  construction  of  statutes,  23,  385 
Subjects  for  Its  Exercise,  1 8 ,  748 
Civil  Rights,  18,  753 

In  general,  18,  753 

Inns,  restaurants,  etc.,  753 

Places  of  amusement,  18,  753 

Separate  schools,  18,754 

Theatres,  18,  754 
Dangerous  weapons,  18,758 
Examples,  18,  759,  760 
Foreign  corporations,  18,  758 
General  Welfare,  1 8 ,  755 

Destruction  of  animals,  18,  755 

Destruction  of   private   property   to 
prevent  spread  of  fire,  18,  756 

Dogs,  18,755 

Explosives,  I  8,  756 

Fire  limits,  i  8,  756 

Gunpowder,  18,  756 

In  general,  18,  755 

Laundries,  18,  756 

Nuisances,  18,  757 

Regulations  of  public  highways,  i  8, 

7S7 
Suppression  of  obnoxious  trades  or 

professions,  18,757 
Wooden  houses,  18,  756 
Hawkers  and  peddlers,  18,  758 
Inspection  laws,  18,  759 
Learned  professions,  18,758 
Patent  rights,  18,  758 
Preservation  of  Public  Morals,  i  8,  750 
See  Lotteries. 

Gambling,     see     Gambling     Con- 
tracts;     Gaming;      Gaming 
Houses. 
Intoxicating  liquors,  see  Intoxicat- 
ing LiquoRs. 
Obscene  books  and  pictures,  see  Ob- 
scenity. 
Sunday,  see  Sunday. 
Examples,  18,  750,  751 
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Improper  games  or  amusements,  i  8, 

7SI 

In  general,  i8,  750 

Polygamy,  18,  751 
Public  Health,  1 8 ,  748 

License  for  fhysician,  see   Physi- 
cians AND  Surgeons. 

Oleomargarine,    see     Oleomarga 
RINE. 

Cemeteries,  i  8,  749 

Drainage,  1 8 ,  750 

Examples,  1 8 ,  749 

In  general,  i  8,  748 

Obnoxious  professions,  18,  750 

Pollution  of  water,  18,  749 

Preservation  of  public  health,  18,  750 

Removal  of  dead  bodies,  i  8,  750 

Slaughtering  of  cattle,  18,  748 

Watered  milk,  i  8 ,  749 

Water  supply,  18,  749 
Public  school  books,  18,  757 
Recovery  of  damages,  i  8,  759 
Begulatlon  of  Business  Enterprises,  i  8 , 

7S2 

Bakers,  i  8,  752 

Bread,  18,  752,  753 

Carriers,  i  8,  752 

Hackmen,  18,  752 

Labor  of  women  and  children,  18, 

753 
Leading  case,  18,  752 
Price  of  bread,  i  8,  753 
Wharfingers,  18,  752 
Wharfs,  18,  758 
Sunday,  24,532 
Taxation 

Interstate  commerce,  1 1 ,  554 ;  1 8 ,  761 ; 

25>  29 
Pilot  regulations,  25,  25 
Taxation  Distinguished  from,  2  5 ,  20 
Examples,  25,  20,  21 
In  general,  2  5 ,  20 

Tax   founded   upon   each   power,   25, 
20,  21 
Territories,  2  5 ,  962 
Theaters,  18,  754 
Towns  and  townships,  26,  161 
Under  different  forms  of  government,  i  8, 

742       / 
Wharfs,  1 8 ,  758 
Where  Located,  18,  745 

Arbitrary  exercise  of  power,  i  8 ,  747 
Congress,  i  8,  745 
Fourteenth  amendment,  18,  745 
Interference  of  courts,  i  8,  746 
Municipal  corporations,  18,  747 
Necessity  of  legislative  enactment,  18, 

746 
Reason  for  exercise  of  power,  i  8 ,  746 
States,  I  8,  745 
Wooden  houses,  18,756 
POLICY 

Public  policy,  i  9,  565 
POLICY    OF    INSURANCE,   see   Insur- 
ance. 
POLICY  PLAYING,  see  Gambling  Con- 
tracts; Gaming. 
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POLITICAL,  18,765 

Political  corporation,  18,  765 
Political  office,  18,  765 
Political  party,  2  i ,  996 
POLITICS,  18,766 
POLL,  18,  766 
See  Elections  ;  Jury  and  Jury  Trial; 

Taxation. 
^For  deeds-poll,  see  Deeds. 
Foiling  the  Jury 

In  homicide  cases,  9,  751 
POLL  TAXES,  see  Taxation. 
POLYGAMY,  see  Bigamy. 
PONDS,  see  Lakes. 
PONDS  AND  LAKES,   see   Lakes   and 

Ponds. 
POOL,  2,  421;  18,  766 

See   Gaming;   Railroad    Pools; 
Trusts,  Corporate. 
POOR  AND  POOR  LAWS,  18,  766 
See  Forma  Pauperis;  Poor  Debtors. 
Vagrancy,  see  Vagrancy. 
Aliens 

Settlement,  18,  797 
Appeal  from  Order  of  Bemoval,  1 8 ,  806 
Conclusiveness  of  order  in  absence  of 

appeal,  i  8,  807 
Examples,  18,  806,  807 
Notice  of  appeal,  18,  806 
When  no  appeal  lies,  18,  806,  807 
Where  order  is  quashed,  i  8,  806 
Apprenticing,  i ,  637  ;  1 8 ,  820 
See  infra.  Settlement. 
Settlement,   18,  786 
Arbitration 

Submission  to,  by  overseer  of  the  poor, 

1.654 
Auditing  Accounts,  i  8,  774 

Examples,  i  8 ,  774 

In  general,  i  8,  774 

Statutes,  18,  774 
Bond  taken  for  indemnity,  18,  775 
Burden  of  Proof 

Warrant,  i  8,  800 
Casual  poor,  3,  36 
Charitable  trusts  for  benefit  of  the  poor, 

3,  127 
Commissioners,  i  8,  776 

Duty  of,  18,  776 

Findings,  i  8,  776 

Negligence,  i  8 ,  776 

Powers,  18,  776 
Conclusiveness  of  settlement,  i  2,  149W 
Contracts,  see  infra.  Overseers. 
Contract  to  indemnify  for  keeping,   18, 

77.S 

Convicts,   I  8,  819 

Couvties,  see  infra.  Support. 

County  commissioners'  duty  to  care  for 
the  poor,  4,  388 

County's  liability  to  physicians  for  serv- 
ices rendered  to  paupers,  4,  367;  18, 
820 

Criminal  liability  for  negligence,  i  8,  774 

Definition,  i  8 ,  767 

Indigent  person,  18,767 
Pauper,  18,  767 
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POOR  AND  POOR  LAWS— Cosi'rf 
Definition — Cont'd 

Person  in  distress,  i  8,  767 
Poor,  I  8 ,  767 
Bis&ancMBement,  18,  769 

Constitutional  provisions,  18,  769 
In  general,  18,  769,  770 
Persons  in  poorhouse,  18,  770 
Disqualification  of  referee,  12,  45 
Division  of  towns,  18,  819 
Duties  and  powers  of  officers,  see  infra, 
Commissioners;     Overseers;    Se- 
lectmen; Superintendents;  Trus- 
tees. 
Earnings  of  Pauper,  1 8 ,  818 

Where  value  of  labor  exceeds  cost  of 

support,  I  8,  519 
Whether  towns  entitled  to,  18,  818 
Hiring,  see  infra.  Settlement. 
Houses  of  Correction,  see  House  of  Cor- 
rection. 

Liability    of   town    for   paupers   sup- 
ported by,  1 8,  814 
Statutes,  18,  814 
Husband  and  Wife 
Removal,  18,  805 

Confinement  of  husband  in  jail,  18, 

806 
Examples,  18,  805,  806 
Husband's  place  of  residence,  1 8 ,  805 
In  general,  18,  806 
Liability  of    married  women   to  be 

removed,  18,  805 
Where  husband  has  abandoned  his 

wife,  1 8 ,  806 
Widow,  1 8 ,  806 
Settlement,  1 8 ,  794 
After  divorce,  18,  796 
Desertion  of  wife,  i  8,  796 
Divorce  a  mensa  et  thoro,  i  8,  796 
Generall3',  18,  794 
Husband's  settlement,  1 8 ,  795 
Legality  of  marriage,  18,  795 
Marriage  in  order  to  change  settle- 
ment, 18,  795 
Separate  settlement,  18,  796 
Statutes,  18,  795 
Void  marriage,  18,  795 
Where   husband   has  no  settlement, 

I  8,  796 
Wife's  settlement,  i  8,  794 
Where  wife  is  separated,  2  2 ,  85 
Infancy 

Removal,  1 8 ,  806 
Settlement,  18,  785,  787 
Adopted  child,  i  8,  790 
Children  by  divorced  father,  18,  791 
Children     separated    from    parents, 

18,790 
Continuance  of,  18,  788 
Deriving     settlement    from    grand- 
father, 18,  788 
Emancipation,  1 8 ,  789 
By  law,  18,789 
Examples,  18,789,790 
Leaving  home  for  temporary  em- 
ployment, 1 8 ,  789 
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Settlement   at   time  of  emancipa- 
tion, 18,  789 
Who   ma^'  emancipate   child,   18, 
789 
Examples,  18,  787,  788 
Follows  that  of  father,  18,  788 
Generally,  18,  787 
Illegitimate  Children,  1 8,  791 
Emancipation,  i  8,  792 
Examples,  18,  792 
Retaining  mother's  settlement,  i8, 

791 
Settlement   of  mother  at  time  of 

birth,  18,  791 
Statutes,  18,  792 
Leaving  home  temporarily,  18,  789. 
Legitimate  child,  18,  787 
Marriage  of  Parent,  18,  790 

Effect  of  another  marriage  at  com- 
mon law,  18,  790 
Examples,  18,  791 
Statutes,  I  8,  791 
Place  of  birth,  18,  788 
Prima  facie  settlement,  i  8,  788 
When  child  arrives  at  age,  i  8,  788 
When  father  has  no  settlement,  18, 

787 
When  it  ceases  to  follow  father,  18, 

788 
Whether  child  can   acquire    in   his 
own  right,  i  8,  789 
In  Forma  Pauperis,  see  Forma  Pauperis. 

Costs,  4,  319 
,   Non-resident's  right  to  sue  in  ,  4,  326 
Security  for  costs,  4 ,  325 
Undertakings  on  appeal,  27,  447 
Whether    an    infant   can     prosecute  a 

bill  by  his  next  friend,  4,  326 
Whether   permission   to   prosecute   an 
action  in  forma  pauperis   relieves  a 
party  from  costs  alreadv  accrued,  4^ 

319 
Whether  plaintiff  in  suit  of,  may  re- 
cover costs,  4,  319 
Whether  plaintiff  is  relieved  from  lia- 
bility when  he  fails  in  a  suit  in,  4,319 
"  Inhabitants,"  10,  773 
Insane  Person,  1 8 ,  769 
Asylums  for,  1 8 ,  770 
Settlement,  1 8 ,  793 

After  legal  residence  has  been  estab- 
lished, 18,  793 
Becoming  insane  after  majority,  i  8, 

793 
Continuance  of  derangement,  i  8 ,  794 
Derived  from  that  of  father,  1 8 ,  793 
Effect  of  removal  to  asylum,  1 8,  784- 

793 
Generally,  18,  793 
How  acquired,  18,  794 
Presumption  of  intellect,  18,  794 
Same  as  that  of  father,  18,  793 
Intention,  see  infra.  Settlement. 
Absence   with  intention  of   never   re- 
turning, 1  8,  784 
Justice  of  the  Peace,  1 8 ,  772-775 
Conclusiveness  of  order,  i  8,  776 
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Examples,  i8,  775,  776 

In  general,  1 8 ,  775 

Order  to  overseers,  i  8,  775,  776 

Removal  of  pauper,  i  8 ,  803 

Statutory  duty,  18,  775 
Mandamus  to  overseer  of  the  poor,  14, 

176 
Medical  Services,  4,  367;  18,  820 

"Expenses     unnecessarily     incurred," 
18,  832 

Other  physician  than  county  physician, 
18,  821 

Pauper's  right  to  attendance,  i  8,  820 

Physician's   right  to  recover  for  serv- 
ices, I  8,  820 

Town  charging  another  town,  18,  832 

When   physician   not    entitled    to    re- 
cover, 18,  821 
Notice  of  Bemoval,  i  8 ,  804 

Demand   from   another   town   for  ex- 
pense of  his  support,  i  8,  805 

Necessity',  i  8,  804 

Service,  i  8,  805 

Stating  name  of  pauper,  i  8,  S05 

Sufficient  notice,  i  8,  805 

Waiver  of  defective  notice,  18,  805 

What    amounts    to    notice,    18,    S04, 
80s 

What  notice  must  state,  i  8 ,  805 
Notice    to    Another  Town  of  Expense  In- 
curred, 18,  816 

Denial  of  settlement,  18,  816 

Examples,  18,816-818 

Failure  to  answer  notice,    i  8,  818 

In  general,  i  8,  816 

Insufficient  notice,  18,  816 

Necessity",  18,  816 

Notice  by  mail,  i  8,  818 

Notice  quia  timent,  18,  817 

Notice  stating  what  is  not  true  in  im- 
portant particulars,  18,  816 

Waiver,  18,  818 

Denial  of  liability,  18,  816-S18 
Examples  of,  18,  816-818 

What  amounts  to  waiver,  i  8,  8i8 

What  notice  must  contain,  i  8,  816 

When  no  notice  necessary,  18,  816 
Officers,    see    infra.    Commissioners  ; 

Justice  of  the  Peace;  Overseers; 

Selectmen;    Superintendents; 

Trustees. 
Order  for  relief,  see  infra,  Support. 
Order  of  removal,  see  infra.  Removal. 
Overseers,  18,  770 

Action  under  color  of  law,  18,  775 

Arbitration,  18,  772 

Auditing  Accounts,  1 8 ,  774 
Examples,  18,  774 
In  general,  18,  774 
Statutes,  18,  774 

Capacity  to  sue,  18,  771 

Casual  residence,  18,  770 

Contracts,  18,  772 
Discretion,  18,  773 
Examples,  18,  773,  774 
Improvident   and   extravagant  con- 
tract, 18,  773 
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Not  acting  within  his  authority,   i  8, 

773 

Personal  liability,  18,  772 

Whether  binding  upon    town,    18, 
772 

Within  scope  of  his   authority,    18, 
772 
Discretion  of,  18,  770 
Duty  to  relieve  the  poor,  18,  771 
Exclusive  Control,  1 8 ,  772 

Justice  of  the  peace,  i  8,  772 

Order,  18,  772 

Statutes,  18,  772 

Township  trustee,  1 8 ,  772 
Extent  of  liability,  18,  771 
Generally,  18,  770 
Indemnity,  18,  775 

Bond  taken,  18,  775 

In  general,  1 8 ,  775 

Recovery   of  money  advanced,  18, 

775 
Liability  for  money  collected,  18,  775 
Neglect  of  Duty,  1 8 ,  774 

Improper  treatment  of   pauper,  18, 

774 
Indictment,  i  8,  774 
In  general,  18,  774 
Liability,  i  8 ,  774 
Order  for  justice  of  the  peace,  i  8,  775, 

776 
Payment  of  expenses  incurred  in  sup- 
porting paupers,  18,  771 
Power  in  general,  i  8,  771 
Power  to  discontinue  suit,  i  8,  771 
Replevin,  18,  772 

Suits  for  acts  done  in  time  of  prede- 
cessor, 18,  771 
Parent  and  CliUd,  see  infra.  Infancy. 

Removal,  18,806 
Pauper 
Meaning  of  tlie  Term,  1 8 ,  767 
In  general,  18,  767 
Insane  persons,  18,  769 
Persons  able  to  support  themselves, 

18,769 
Under  statute,  18,  768 
Payment  of  Taxes 

As  to  settlement  for,  see  infra,   Set- 
tlement. 
Penalty  for  Bringing  Pauper  Into  Town, 
1 8 ,  807 

Defenses,  1 8 ,  809 
Generally,  18,  807 
Intention,  18,  808 
Intention  question  for  jury,  i  8,  808 
When   penalty   can  be  recovered,  18, 

808 
Who  liable,  18,  808 
Perjury,  18,  306 

Pbyslcians  and  Surgeons,  4,  367;  18,  820 
"  Expenses     unnecessarily    incurred," 

18,  S22 
Other  physician  than  county  physician, 

18,821 
Pauper's  right  to  attendance,  18,820 
Physician's  right  to  recover  for  serv- 
ices, 18,  820 
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POOR  AND  POOR  LAWS— Co«/'rf 
Fliysioians  and  Surgeons — Cont'd 

Town    charging    another    town,     i8, 

822 
When   physician   not   entitled    to   re- 
cover, 18,  821 
Proceedings  to  Obtain  a  Discbarge 
Application 

Requisites,  1 8 ,  825 
Quota  in  any  city  or  town,  18,  786 
Recovery  of  money  advanced,  18,  775 
Bemoval,'  1 8 ,  803 
Appeal  from  Order  of,  18,  806 

Conclusiveness  of  order  in  absence 

of  appeal,  i  8,  807 
Examples,  i  8 ,  806,  807 
Freeholder,  18,  804 
Notice  of  appeal,  18,  806 
When  appeal  lies,  18,  806 
When  no  appeal  lies,  i  8 ,  S07 
Where  order  is  quashed,  18,  806 
Duty  of  oflficer,  i  8,  815 
Freeholder,  18,  S04 
Generally,  18,  803 
Justice  of  the  peace,  1 8 ,  803 
Notice,  18,  804 

Demand  from  another  town  for  ex- 
pense of  his  support,  1.8 ,  805 
Necessity,  i  8 ,  804 
Service,  i  8,  805 

Stating  name  of  pauper,  18,  805 
Sufficient  notice,  i  8,  805 
Waiver  of  defective  notice,    18,  805 
What  amounts  to   notice,     18,    804, 

805 
What  notice  must  state,  i  8 ,  805 
Order  of  Bemoval,  18,  804 
Authority  of  officer,  18,  804 
Compliance  with  statute,  18,  804 
Conclusive,  i  8 ,  807 
Examples,  18,  804 
In  general,  18,  804 
"  Likely  to  become  chargeable,"  18, 

804 
Quashing  order,  18,  S04 
What  order  must  show,  18,  804 
Quashing  order,  1 8 ,  804 
Service,  18,  805 
When    order   of  removal   is   directed, 

18,  803 
When  removal  valid,  18,  807 
Who  May  Be  Removed 
Children,  18,  806 
Married  Women,  i  8,  805 

Confinement   of  husband   in   jail,. 
18,  806 
'  Examples,  18,  805,  806 

Husband's  place  of  residence,  18. 

80s 
In  general,  i  8,  806 
Liability  of  married  women  to  be 

removed,  1 8 ,  805 
Where    husband    has    abandoned 
his  wife,  i  8 ,  806 
Widow,  18,  806 
Kea  Judicata,  a  i ,  1S9 

Domicil  of  paupers,  2  i ,  130 
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Selectmen,  1 8 ,  777 
Duties  and  powers,  i  8,  777,  778 
Liability  of  town,  18,  777 
Statute,  18,  777 
Service,  18,  805 
Service    in    army   or   navy,    see   infra, 

Settlement. 
Settlement,  18,  77S 
Aliens,  18,  797 
Changes  in  Towns,  1 8 ,  797 

Actual   dwelling   on   part   annexed, 

18,798 
Corporated  or  incorporated,  18,  797 
Corporating     part    of      town     into 

another,  18,  798 
Division  of  town,  1 8 ,  799 
Examples,  1 8 ,  797-799 
In  general,  18,  797 
Part  of  a  town  set  off  and  incorpo- 
rated into  a  new  town,  1 8  ,  797 
Party  who   has  removed   from  town 

before  division,  18,  799 
Pauper  having  his  home  in  the  terri- 
tory included  in  new  town,  i  8,  798 
Temporary  absence  at  time  of  divi- 
sion, 18,  799 
Definition,  18,  778 
Emancipated  child,  17,  399 
Generally,  i  8,  778 
How  Lost,  18,  802 

Absence  with  intention  of  never  re- 
turning, I  8 ,  803 
Agreement  to  support  step-children, 

18,803 
Change  from  one  place  to  another 

in  same  town,  i  8 ,  803 
Examples,  18,  802,  803 
Gaining  one  elsewhere,  i  8,  802 
General!}',  18,  802 
Residence  with  person  who  supports 
him  under  contract,  18,  803 
How  Settlement  Prevented,  18,  799 
Absent   for   time   sufficient   to   gain 

another  settlement,  18,  800 
Burden  of  proof,  18,  800 
Charity,  18,  802 
Child  supported  in   another  town  as 

pauper,  18,  801 
Furnishing  aid  to  pauper,  i  8,  800 
^  Generally,  18,  799 
Residence    and    payment    of    taxes 
while  being  supported  as  a  pauper, 
18,  801 
Service  of  warrant,  i  8.  800 
Settlement  acquired  elsewhere,   18, 

800 
Supplies  furnished  by  overseer  of  the 

poor,  I  8,  802 
Warning  a  party  in  conformity  with 

statute,  18,  799 
What   amounts    to   furnishing    sup- 
plies, 1 8 ,  802 
Wife  supported  as  pauper,  18,  801 
Husband  and  Wife,  1 8 ,  794 
After  divorce,  18,  796 
Desertion  of  wife,  18,796 
Divorce  a  mensa  et  thoro,  i  8,  796 
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Generally,  i8,  794 

Husband's  settlement,  18,  795 

Legality  of  marriage,  18,  795 

Marriage  in  order  to  change  settle- 
ment, 18,795 

Separate  settlement,  18,  796 

Statutes,  I  8,  795 

Void  marriage,  18,  795 

Where  husband   has   no  settlement, 
18,796 

Wife's  settlement,  18,794 
Intention,  18,779 

Declarations,  18,  779"^ 

Examples,  18,  779,  780 

How  intention  can  be  gathered,  18, 

779 
Person's    intention    to    remove,  18, 

779 
Removal,  18,  779 

To  remain  permanently  at  place  of 
removal,  i  8,  779 
Of  an  alien,  i ,  464 
Res  judicata,  21,  189 
Under  Poor  Laws 
Illegitimate  Cblldren 
Statutes,  18,  792 
Upon  whom  settlement  may  be  claimed, 

18,778 
Warning,  1 8,  799 

Burden  of  proof,  18,  800 
Compliance  with  statute,  18,  799 
In  general,  1 8 ,  799 
Invalid  proceedings,  18,  800 
Preventing  settlement,  18,800 
Return,  18,  800 
Service  of  warrant,  i  8,  800 
Time  of  abode,  1 8 ,  800 
When  warrant  must  be  recorded,  18, 
800 
Ways  of  Acquiring,  18,780-787 
By  Acquiring  Property,  1 8 ,  780 
Examples,  18,  780-782 
Fraudulent  convej'ance,  18,  782 
Freehold  estate,  i  8,  780 
Paying  rent,  18,  780 
Property  held  in  another's  right, 

18,  780 
Statutes,  I  8,  781 

Application  of,  18,  782 
Examples,  18,  781 
Income,  18,  781 
Sufficient  to  entitle,  18,  780 
Undivided  estate,  1 8 ,  782 
By  apprenticing,  1  8,  786 
By  Hiring,  1 8 ,  785 
Examples,  18,  785 
In  general,  1 8 ,  785 
Length  of  time,  18,  785 
Working  from  place  to  place,  i  8, 

78s 
By  Payment  of  Taxes,  1 8 ,  782 

Actual  payment  necessary,  18,782 
Assessment,  18,  783 
Assessment  against   him   individ- 
ually, 18,  782 
Examples,  18,  783 
Legal  taxes,  18,  783 
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Payment   by    some  one  at  !ii^  re- 
quest, I  8',  783 

Payment  personally,  18,  783 

Taxation  in  wrong  name,  iS,  78^ 

Whether  settlement   acquired   b\ , 
18,782 
By  Service  in  Army  or  Navy,  i  8,  786 

Desertion,  18,  786 

Discharged  for  inability,    18,   786 

False  name,  18,  786 

In  Massachusetts,  18,  786 

"Quota  in  any  city  or  town,''  18, 
786 

Statutes,  18,  786 
By  Time  of  Residence,   i  8,  783 

Absence  for  a  short  time,   i  8,   784 

Absence  with  intention  of  never  re- 
turning, I  8,  784 

Commitment   to    insane    asylum, 
18,784,793 

Imprisonment,  18,784 

Infancy,  18,  785 

Removal  by  direction   of  overseer 
of  the  poor,  18,  785 

Residence  must  be  continuous,  18, 

783 
Statute,  18,  783 
Freehold  estate,  18,  780 
In  general,  i  8,  780 
Who  May  Acquire 

Adopted  child,  18,  790 

Children  by  divorced  father,  i  8,  791 

Children  separated  from  parents,  18, 

790 
Continuance  of  settlement,    1 8 ,    788 
Deriving    settlement     from    grand- 
father, 1 8 ,  788 
Emancipation,  1 8 ,  789 
By-law,  18,  789 
Examples,  i  8,  789 
Leaving  home  for  temporary   em- 
ployment, 18,  789 
Settlement  at  time  of  emancipation, 

18,  789 
Who  may  emancipate   child,    18, 
789 
Examples,  18,  787,  788 
Follows  that  of  father,  i  8,  788 
Generally,  18,  787 
Illegitimate  Children,  1 8,  791 
Emancipation,  18,  792 
Examples,  i  8,  792 
Retaining  mother's  settlement,  18, 

791 
Settlement  of  mother  at   time  of 
birth,  I  8,  791 
Insane  Persons,  1 8,  793 

After    legal    residence    has    been 

established,  18,  793 
Becoming   insane   after    majority, 

18,793 
Continuance  of  derangement,    18, 

794 
Derived  from  that  of  father,    i  8 , 

793 
Effect  of  removal   to   asylum,    18, 

784.  793 

Vol.  II. 


Poor  and  Poor  Laws. 


INDEX-DIGEST. 


Poor  and  Poor  Laws 


POOR  AND  POOR  LAWS— Co»/V 
Settlement — Cont'd 
Wio  May  Acquire — Cont'd 
Insane  Persons — Cont'd 
Generally,  i8,  793 
How  acquired,  i  8,  794 
Presumption  of  intellect,    18,    794 
Same  as  that  of  father,  i  8,  793 
Leaving  home  fortemporary  employ- 
ment, 18,  789 
Legitimate  child,   18,  787 
Marriage  of  Parent,  18,  790 

Effect  of  another  marriage  at  com- 
mon law,  18,  790 
Examples,  i  8,  791 
Statutes,  I  8, '791 
Place  of  birth,  18,  78S 
Prima  facie  settlement,  i  8 ,  78S 
When  child  arrives  at  age,  i  8,  788 
When  father  has  no  settlement,  18, 

787 
When  it  ceases  to  follow  father,  18, 

788 
Whether  child    can   acquire   in   his 
own  right,  i  8,  789 
'State  Control,  1 8 ,  769 

Asylums  for  insane  persons,  i  8,  769 
Constitutional  provisions,  18,  769 
Generally,  18,  769 
Statutes,  1 8 ,  770 
Statutes,  18,  770 
Superintendants,  1 8 ,  776 
Liability,  18,  777 
Power,  18,  776 
Statutes,  18,776 
"Supplies,"  18,  802 
Support,  1 8 ,  809 

See  infra.  Medical  Services. 
By  County,  18,  820 

Funeral  expenses,  18,820 
Generally,  1 8 ,  820 
Statutory  liability,  18,  820 
When  liable,  18,  820 
By  Elndred,  18,  811 

As  to  husband's  duty,  see  Husband 

AND  Wife. 
As  to  parents'   duty,   see    Parent 

AND  Child. 
Qiiestion  of  ability,  18,  812 
By  Town,  18,  812 
Convicts,  18,  819 
Division  of  Towns,  18,  819 

Determined    by   act  dividing   the 

territory,  18,  819 
In  general,  18,  819 
New  town  established  out  of  old, 
18,819 
Duty  of  officer  to   remove   pauper, 

i8,8is 
Examples,  18,  815 
House  of  correction,  I  8,  814 
Liability  to  Another  Town  for  Furnish- 
ing Relief  to  Pauper,  i  8,  813 
Commitment  of  pauper  to  insane 

asj'lum,  I  8,  813 
County  poorhouse,  18,  814 
House  of  correction,  i  8,  814 
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Liability  to  one  who  boards  pauper, 

18,  812 
Notice  and  request,  18,  812 
Notice  to  another  town,  18,  816 
Notice  to  Another  Town  of  Expenses 
Incurred,  18,  816 
Denial  of  liability,  18,  816-818 
Denial  of  settlement,  18,  816 
Examples,  18,816-818 
Examples  of  waiver,  i  8,  816-818 
Failure  to  answer  notice,  18,  S18 
In  general,  i  8,  816 
Insufficient  notice,  18,  816 
Necessity,  18,  816 
Notice  by  mail,  18,  818 
Notice  quia  timent,  i  8,  817 
Notice  stating  what  is  not  true  in 

important  particulars,  i  8,  816 
Waiver,  18,  818 

Denial  ofliability,  18,816-818 

What  amounts  to  waiver,  18,  818 

What  notice  must  contain,  18,816 

When  no  notice  is  necessary,  18, 

816 

Pauper    going   into    another    town, 

18,813 
Pauper  whose  settlement  is   in  an- 
other town,  18,  813 
Right  to  recover  for  pauper,  18,  815 
When  town  bound,  18,  812 
Earnings  of  Pauper,  18,818 

Where  value  of  labor  exceeds  cost  of 

support,  18,  819 
Whether  town  entitled  to,  18,  818 
Examples,  18,  809,  810 
In  general,  1 8 ,  809  ' 

Nephew's  duty  to  support  uncle,  18, 

812 
Notice  of  sums  expended,  i  8,  810 
Notice  that  relief  is  needed,  18,  810 
Order  of  Relief,  18,  810 

Case  of  eraergencj',  18,  810 
In  general,  18,  810 
Justice  of  the  peace,  i  8,  8io 
Overseers,  i  8,  810 
Place  of  legal  settlement,  i  8,  809 
What  place  liable  for,  1 8 ,  809 
Where  pauper  has  no  legal  settlement, 
1 8 ,  809 
Support,  Action  for,  1 8,  S22 
Examples,  18,  822,823 
In  general,  1 8 ,  822 
Showing  settlement,  i  8,  822 
Statutes,  1 8 ,  822 
Warrant,  18,  823 
Taxation 

Taxation  for  the  support  of  the  poor, 

2S,9S 
Towns,  see  infra.  Support. 
Trustees,  1 8,  778 

Duty,  18,  778 

Power,  I  8,  778 

Power  to  bind  county,  18,  778 
Warning,  i-S,  799 

Burden  of  proof,  1 8 ,  800 

Compliance  with  statute,  i  8,  799 

In  general,  i  8,  799 
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Invalid  proceedings,  i  8,  800 
Preventing  settlement,  18,800 
Return,  1 8 ,  800 
Service  of  warrant,  i  8 ,  800 
Time  of  abode,  i  8,  800 
When  warrant  must  be  recorded,!  8,800 
POOR  DEBTOR,  18,823 
See  Fraudulent  Debtor. 
Adjournment  of  hearing,  18,  828 
Ban  Bond,  1 8 ,  833 

Action  upon  the  recognizance,  i  8,  836 
Breach,  i  8,  835 
Defenses,  18,  835 
Jail  limits,  i  8,  834 
Jail  limits  bonds,  i  8,  836 
Nature  and  requisites  of,  18,  833 
Performance,  18,  835 
Statutory  provisions,  18,  833 
Validity,  18,  833 
Definition,  18,  823 

Dlscbarge,  see  infra,  Proceedings  to 
Obtain  a  Discharge. 
Fraud,  1 8,  830 

Concealment  of  debt,  i  8,  830 
Effect  of  conviction  in  case  of  fraud, 

18,831 
Examples,  18,  830,  831 
Fraud  in  contracting  indebtedness, 

18,  830 
In  general,  i  8,  830 
Validity  and  Effect,  18,  831 

Abolition   of  imprisonment  for  debt, 

18,831 
Arrest  by  trick,  18,  833 
Creditor  failing  to  comply  with  re- 
quirements, I  8,  S31 
Creditor's  failure  to  provide  for  sup- 
port, 18,  831 
Exemption  from  arrest  in  same  debt, 

I  8,  832 
Non-compliance   with    statute,    18, 

832 
Satisfaction  of  judgment,  18,  832 
When  discharge  invalid,  18,  832 
Who  May  Apply  for,  i  8 ,  829 
Execution,  18,  829 
Fraud,  18,  830 

Imprisonment  for  debt,  18,  829 
In  general,  i  8,  829 
Torts,  18,  830 
Fraud,  18,  830 

Concealment  of  debt,  i  8 ,  830 

Effect  of  conviction  in  case  of  fraud, 

18,831 
Examples,  1 8 ,  830,  831 
Fraud  in  contracting  indebtedness,  18, 

830 
In  general,  18,  830 
Imprisonment,  1 8 ,  823 

See  generally.     Imprisonment    for 
Debt. 
Interested  magistrate,  18,825 
Jail  limits,  18,  834 
Jurisdiction,  18,  828 
Notice  of  Examination,  18,  825 

Certificate  of  a  justice  as  to  notice,  18, 
827 
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Conclusiveness  of  return  of  service,  18, 

827 
Examples,  18,825,826 
In  general,  i  8,  825 
New  notice,  18,  826 
Service  of  notice,  i  8 ,  826 
Upon  whom  service  may  be  made,  18, 

827 
Oath,  1 8 ,  829 

Perjur3',  i  8,  306 
Proceedings   to   Obtain  a  Discharge,   1 8 , 
824 

Adjournment  of  hearing,  i  8,  828 
Application,  18,  824 

Statutory  provisions,  i  8 ,  S24 

To   whom    application  is  made,  18, 
824 
Appointment    of    time    and  place    for 

debtor's  examination,  18,  825 
Interested  magistrate,  18,  825 
Jurisdiction,  18,828 
Notice  of  Examination,  18,  S25 

Certificate  of  a  justice  of  the  peace 
as  to  notice,  18,  827 

Conclusiveness  of  return  of    service, 
18,827 

Examples,  18,  825,  826 

In  general,  18,  825 

New  notice,  18,  826 

Service  of  notice,  1  8,  S26 
Oath,  18,  829 
Preliminary  steps,  i  8,  824 
Upon  whom  service  may  be  made,  i  8, 

827 
Recognizance,  1 8 ,  S33 
Actions  upon,  18,  836 
Breach,  i  8,  835 
Defenses,  i  8,  835 
Jail  limits,  18,  834 
Jail  limits  bonds,  i  8,  836 
Nature  and  requisites  of,  18,  833 
Performance,  18,  835 
Statutory  provisions,  18,  S33 
Validity,  18,  833 
Service  of  Process,  18,  826 

By  whom  service   may   be   made,    18, 

827 
Certificate  of  a  justice,  i  8,  827 
Conclusiveness  of  return,  18,827 
Examples,  18,  826-82S 
Waiver  of  service,  1 8 ,  826 
Statutory  provisions,  18,824 
Stipulation  (in  admiralty),  23,  572 
Support  of  Debtor  In  Jail,  1 8 ,  832 
At  common  law,  18,  832 
Discharge   for    failure    to  support,  i8, 

831 
Duty  of  creditor,  18,  832,  833 
Examples,  18,  832,  833 
United  States  court,  i  8,  828 
POP,  see  Intoxicating  Liquors. 
POPULAR,  18,837 
Popular  sense,  18,  837 
Popular  use,  i  8,  837 
PORCH,  18,837 
PORT,  14,329 

See  Haven,  18,  837 
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PORT— CoM^'rf 

Arrive  in  port,  i8,  838 
Destination,   5,  644 
Equivalent  to,  5,  713 
Foreign,  8,  280;    14,417;    18,838 
Harbor  and  port,  9,  302 
Home  Port,  9,  422  ;   14,417;  22,714 
Residence  in  different  states,  14,  417- 

420 
Residence  of  owner,  14.417 
Whether  there  is  lien  for  supplies  fur- 
nished at,  14,  417 
In  sense  of  district,  i  8,  838 
Into  port,  1 1 ,  566 
Last  port  of  discharge,  1 4 ,  346 
Port  of  Boston,  2,  482 
Port  of  delivery,  18,  838 
Port  of  destination,  18,  838 
Port  of  discharge,  14,  346 
Port  risk,  14,  347;   18,  838 
PORTER,  see  Intoxicating  Liquors. 
PORTICO,  18,  837 
PORTION,  18,839 

Reasonable  portion,  19,  1078 
PORTRAIT,  18,839 
POSITION,  18,839 
POSITIVE,  18,8^9 
POSSE  COMITATDS 
Sheriff's,  22,  526 

Mesne  profits,  22,  527 

Power    of     sheriff    to    assemble,    22, 

527 
Whether  he  is  bound  to  summon  posse 
comitatus,  22,  527 
POSSESSED,  18,  840 
POSSESSION,  18,  411,  840,  842 

iSee  Adverse    Possession;     Occu- 
pancy ;  Ownership. 
Apparent  possession  in  bills  of  sale  acts, 

see  Bills  of  Sale. 
A.S  evidence  of  title,  see  Title. 
Between   husband  and  -wife,   see  Hus- 
band AND  Wife. 
For  writ  of  habere  facias  fossessionem, 

see  Executions. 
Retention   of  possession,    see   Chattel 

Mortgages  ;  Fraudulent  Sales. 
Actual  Possession,  i,  184^;  8,  11 57 

Animo  clamandi,  26,  2^ 
Actual  right  of,  26,  21 
Apparent  right  of,  26,  21 
As  Notice,  16,  800 

Antecedent  possession  of  third  party, 

16,  801 
Concerning  rights  of  one  in  possession, 

16,  800 
Possession    by   cestui   que    trust,    16, 

801 
Possession  of  Tenant,  16,  804 
Defect  in  title,  16,  804 
Possession  of  intruder,  16,  805 
Right  of  purchaser  to  rely  on  state- 
ment of  tenant,  16,  805 
Tenant   asserting  that  he  is  owner, 

16,  804 
Tenants  interested  in  premises,  16, 
804 


Possession  where  registry  laws  require 

actual  notice,  16,801 
Rebutting  presumption,  16,  805 
What  Is  Sufficient  Possession,  1 6 ,  802 
Acts  held  insufficient,  16,  802 
Acts  held  sufficient  to  show  posses- 
sion, 16,  S02 
Actual,  open,  and  visible,  16,  802 
Consistent  with  record  title,  i6,8o2 
Temporary  purpose,  16,  S02 
When  Possession  Is  Not  Notice,  16,  803 
After-acquired  claim  of  title,  16,803 
Grant  of  part  of  premises,  i  6,  803 
Grantor's  possession,  16,  803 
Grantor's  possession   after  foreclos- 
ure sale,  1 6 ,  803 
Joint     possession    ol     grantor     and 

grantee,  1 6 ,  803 
Possession    consistent    with     record 
title,  16,  802 
Change  of  possession,  3,  89 
Constructive  Possession,  8,  1157;  18,  842; 
26,  24,  30 

Color  of  title  as  giving,  26,  40 
Of  whole  tract  where  part  onl3'  is  oc- 
cupied, a  6,  38 
Two  persons  in  constructive  possession 
of  the  same  land,  26,  39 
Distinguished  from  seisin,  26,  25 
Estate  in,  6,  896 
Giving  possession,  1 8 ,  841 
Immediate  right  of  possession,  18,  841 
In  possession,  18,  841 
Mere  possession,  26,  21 
Naked  possession,  18,  842 
Occupation  and  possession,  17,28 
Right  of  possession,  26,  21 
To  maintain  a  bill  to  remove  clouds,  2,304 
Trespass 

As  to  possession  to   support  trespass, 
see  Trespass. 
Under  ancient  documents,  1,567 
What  constitutes,  7,  981-984 
Writ  of,  6 ,  245CC 
In  Ejectment,  6,  222 
In  Alabama,  6,  222 
In  Arkansas,  6,  222 
In  Colorado,  6,  222 
In  Georgia,  6,  222 
In  Illinois,  6,  222 
In  Indiana,  6,  222 
In  Maine,  6,  222 
In  Maryland,  6,  222 
In  Michigan,  6,  222 
In  Missouri,  6,  222 
In  Ohio,  6,  222 
In  Pennsylvania,  6,  222 
In  Rhode  Island,  6,  222 
In  Tennessee,  6,  222 
In  Texas,  5,  222 
In  Vermont,  6,  222 
POSSIBILITY,  18,842 
POSSIBLE,  18,842 

All  possible  skill  and  care,  18,  842 
As  Soon  as  Possible,  2 1 ,  534 ;  2  2 ,  839 

See  As. 
"  With  all  possible  dispatch,"  3,  148 
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POSTAL  LAWS,  18,843 

See  Decoy  Letters;  Embezzlement. 
See  generally,  Letters. 
See  Mail. 

Accounts  of  Fostmaster,  i  8,851 
Failure  to  render,  18,  851 
In  general,  18,  851 
Assistants 

Distinguished  from  deputy,  18,  852 
Attempted  robber^■  of  mail,  iS,  864 
Carriage  of  mail,  18,  865 
Classes  of  mail  matter,  see  infra,  Mail 

Matter. 
Compensation  of  contractors,  see  infra, 

Mail  Contract. 
Constitutional  provisions,  18,  844 
Courts 

United  States  court,  18,  865 
Deputies,  I  8,  S52 

Distinguished  from  assistant,  1 8 ,  852 
Letter  carrier,  18,  852 
Liability  on  bond,  18,  853 
Deputy  postmaster,  18,  S51 
Discontinuance  of  mail  services,  18,  867 
Emijezzlement,  i  8 ,  S60 
See  Embezzlement. 
Decoy  letters,  18,  862 
Evidence  of  intent  unnecessary,  18,860 
Indictment,  i  8,  861 
Intended  to  be  sent  by  mail,  i  8,  860 
Revised  statutes  of  United  States,  18, 

860 
Who  is  an  employee,  i  8,  860 
Express  companies,  7,  579 
False  pretenses,  18,  856 
Fraud 

Unlawful  Use  of  the  Malls,  i  8,  S56 
Evidence,  18,  856,  857 
Indictment,  18,856,857 
In  general,  i  8,  856 
Statutory  provisions,  18,  856 
Introduction,  i  8,  843 
,  Jurisdiction,  i  8,  865 
Larceny,  i  8 ,  862 
Evidence,  18,  863 
In  general,  18,  862 
Intention,  i  8,  863 

Provisions  of  revised  statutes,   18,862 
What  constitutes  the  crime,  18,  863 
Libelous  matter  in  the  mail,  18,  859 
Lottery  tickets  in  the  mail,  18,  S59 
Mail  carrier,   see   infra,    Mail    Con- 
tract. 
Mail  Contract,  i  8 ,  866 

Bond  of  mail  carrier,  i  8,  867 
Compensation  of  Contractors,  i  8 ,  867 
Additional  services,  18,  868   . 
Deductions    b^'    postmaster-general, 

18,  867 
Fines,  i  8,  868 
How  fixed,  18,  867 
Railroads   to   which    United    States 

has  furnished  aid,  i  8,  869 
Statutory  provision,  18,  868 
Construction  of  contract,  18,  866 
Discontinuance   of  mail   service,    18, 
867 
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Notice  of  change  of  terms,  i  8 ,  867 

Performance,  i  8,  866 

Power  of  postmaster-general,  18,846- 
866 
Mail  Matter,  18,  852 

Classes,  i  8,  852 

Decoy  letters,  18,  854 

First-class,  18,  853 

Fourth-class,  1 8 ,  8.53 

Merchandise,  18,  853 

Periodical  publications,  18,  853 

Printed  matter,  i  8,  853 

Rates  of  postage,  i  8,  853 

Second-class,  18,  853 

Third-class,  18,  853 

Unclaimed  letters,  18,  854 

What  is,  18,  853 

Written  matter,  18,  852 
Non-mailable    matter,    see    infra.    Of- 
fenses Ao-ainst. 
Oath  of  postmaster,  1 8 ,  847 
Obscene  Matter  in  tlie  Mails,  17,7 

Abusive  language,  17,8 

Advertisements,  17,9 

Constitutionality  of  the  act,  17,  8 

Examples,  i  7,  8,  9 

Extracts  from  surgical  works,  17,  8 

Imputing   illicit  intercouj'se   to  a  per- 
son, 17,9 

Meaning  of  the  statutory  words,  17,  8 

Motive,  17,  9 

"  Obscene,    lewd,    lascivious,  and    in- 
decent," 17,  S 

Private  communications,  17,  8 

Profanity,  17,8 

Provisions   of  United  States   statute, 

17,  7 
Punishment,  17,  8 
Test  of  obscenity,  17,8 
Obstructing  the  mail,  i  8,  855 
Offenses  Against,  13,  233;  18,  854 
Depositing  Non-Mailable  Matter  Therein, 
18,858 
Constitutionality  of  the   statute,- 18, 

859 
Libelous  language,  859 
Lotteries,  18,  859 
Statutory  provisions,  18,  858 
What  is  declared  to  be  non-mailable, 
1 8 ,  858 
Embezzlement,  i  8,  860 
See  Embezzlement. 
Decoy  letter,  18,  862 
Evidence  of  intent  unnecessary,  i  8, 

860 
Indictment,  18,  861 
Intended    to   be    sent   by   mail,    1 8 , 

860 
Revised    statutes   of   United  States, 

18,  860 
Who  is  an  employee,  18,  860 
Jurisdiction,  18,  865 
Knowingly  deposited,  12,  525 
Larceny,  13,  232;  18,  862 
Evidence,  18,  863 
In  general,  i  8,  862 
Intention,  18,  863 
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POSTAL  LAWS— CoB^'rf 
Offenses  Against — ConCd 
Larceny — Cont'd 

Provisions   of    revised  statutes,   i8, 
862 

What  constitutes  tlie  crime,  18,  863 
Lotteries,  13,  1177,  1178 
Obstructing  the  mail,  18,  855 
Obtaining    goods    on  false   pretenses, 

I  8 ,  S56 
Kobbery,  i 8 ,  863 

Dangerous  weapons,  i  8,  864 

Examples,  18,  864 

Indictment,  i  8,  864 

Intent,  18,  864 

Provisions  of  the  statute,  18,  863 
Unlawful  Use  of  the  MaU,  1 8,  856 

Evidence,  18,  856,  857 

Indictment,  18,856,  857 

In  general,  1 8 ,  856 

Stat^itory  provisions,  1 8 ,  856 
Using  mail  to  defraud,  i  3,  233 
Official  Bonds 
Postmaster 

Liability  of,  18,  851 
Opening  letters,  i  8,  854 
Postmaster-general,  see  infra.  Powers 

OF  Postmaster-General. 
Postmasters,  1 8 ,  847 
Accounts,  18,  851 

Failure  to  render,  18,  851 

In  general,  18,  851 
Appointment,  18,847 
Appointment     of     fourth-class    post- 
master, I  8,  845 
Bond,  liability  for,  18,  851 
Compensation,  i  8 ,  848 

Examples,  i  8 ,  848,  849 

In  general,  18,  848 

Power    of   postmaster-general,    18, 
846-848 

Unusual  business,  18,  849 
Deputy  postmaster,  18,  851 
"  Keeping  public  money,  1 8 ,  849 
Liability,  18,  850 
Liability  for  assistants,  1 8 ,  851 
Liability   for  default   of   servant,    19, 

497 

Liability  for  negligence,  18,  850 

Liability  on  bond,  18,  850 

Merchandise,  18,  850 

Not  common  carriers,  z,  7S5 

Official  bond,  18,  S47 

Official  oath,  18,847 

Powers  and  duties,  18,  849 

Renewing  bond,  18,  848 

Retaining  letter  unlawfully,  18,  849 

Sale  of  stamps  on  credit,  18,  849,  850 

Stamps,  I  8,  S49 

Suits  against  sureties,  18,  851 

Whether  revenue  officer,  i  8,  847 
Fost'Offlce,  18,846 

Discontinuance,  18,846 

Establishing,  18,  846 

Post-office  building,  17,  846,  847 

Power  of  postmaster-general,  18,  845 
Post-roads,  i  8,  865 


Power  of  Congress,  1 8,  844 
Examples,  i  8,  844 
Scope,  18,  844  > 

Powers  of  Postmaster-General,  iS,  845 
Compensation  of  contractor,  1 8 ,  867 
Contract,  18,846-866^ 
Control  of  the  president,  1 8 ,  845 
Establishing    or     discontinuing    post- 
offices,  I  8,  845 
In  general,  i  8,  845 
Post-offices,  18,  S45,  846 
Renting  post-office  building,  i  8,  847 
Salary,  i  8 ,  845,  846,  848 
Railroad  to  which  the  United  States  has 

furnished  aid,  18,  869 
Kobbery,  18,  863 

Dangerous  weapons,  18,  864 
Examples,  i  8,  §64 
Indictment,  18,  864 
Intent,  18,  864 

Provisions  of  the  statute,  i  8,  863 
"  Secreting,"  21,  994 
Stamps,  I  8,  849 
Surety  of  postmaster,  18,  851 
Turnpikes,  27,  339 
Unclaimed  letters,  18,  854 
Unlawful  Use  of  the  Mails,  i  8 ,  856 
Evidence,  18,  856,  857 
Indictment,  i  8,  856,  857 
In  general,  i  8 ,  856 
Statutory  provisions,  18,  856 
Wrongful  detention  of  letters,  13,  258 
POSTERITY,  18,870 
POSTING,  18,870 
POSTMARKS 

Letters,  i  3,  263 
POSTMASTER,  see  Postal  Laws. 
POSTMASTER-GENERAL,  see    Postal 

Laws. 
POST-NOTES,  18.  870 
POSTNUPTIAL  SETTLEMENT.see  Mar- 
riage Settlement. 
POST-OBIT,  see  Catching  Bargain. 
Usury,  27,  1019 

See  also,  Catching  Bargains,  Un- 
conscionable Bargains. 
Equitable  relief,  27,  1020 
In  general,  27,  1019 
POST-OFFICE,  see  Postal  Laws. 
POST-ROADS,  18,865 
POTENTIALLY,  18,871 
POUND,  18,871 

See  Impounding. 
POUNDAGE,  22,561 
Amount,  22,  561 
Arrest  on  ca.  sa.,  22,  562 
At  common  law,  2  2,  561 
Definition,  22,  561 
Examples,  22,  561 
In  the  United  States,  22,  561,  562 
POWER  OF  ATTORNEY,  1,346;  18,871 
See  generally.  Agency. 
See  Powers';  Warrant  op  Attorney. 
Deeds,  5 ,  439 

By  married  woman,  5,439;   14,  634 
Death  of  agent  revokes  power  of  attor- 
ney, 5,  44° 
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General  agency,  5,  439 
Manner  in  which  deed  must   be  exe- 
cuted, 5,  440 
Necessity  of,  to  execute  deed,  5,  439 
Promises  in  name  of  agent,  5,  440 
Ratification  of  agents  to,  5,  439 
Signature  of  agent,  5,  440 
Statutory  power  of  wife,  5,  439 

Definition,  18,  871 

Infants 

Void  or  voidable,  10,  632,  633 

Married  Women,  5 ,  439  ;  1 4 ,  634 
Executing  private  powers,  14,  634 
Formalities,  14,635 
Joinder  of  husband,  14,  635 
Necessity  of  privy  examination,  1 4 ,  635 
Power  by  implication,  14,  634 
Property  held  as  at  common  law,  14, 

634 
Release  of  dower,  14,  634 
Revocation  by  marriage,  1 4 ,  635 
Statutory  regulations,  14,  634 
Unconnected  with  conveyance  of  land, 

14,635 
When  she  has  powers  of  feme  sole,  14, 

634 

"Negotiate,"  16,  478 

Parol  evidence,  i  8 ,  877 

Probate,  19,  175 

Becordlng  Acts,  20,  531  • 
Effect  on  validity,  20,  531 
Power  to  execute  conveyances,  20,  531 
Record  of  deeds  without  power,  20,  531 
Whether  recording  act  applicable  to, 
20,  S31 

Bules  of  Interpretation,  18,  871 

As  branch  of  law  of  agency,  18,  873 

Circumstances  of  the  case,  18,  873 

Examples,  18,871-877 

In  general,  i  8,  871 

Intendments  against  grantor,  i  8,  873 

Intention  of  the  parties,  18,  873 

Necessary  power  to  accomplish  object, 

18,  872 
Obvious  meaning  of  the  term,  i  8,  871 
Parol  evidence,  18,  877 
Particular  and  general  words,  i  8,  873 
Party  dealing  with  attorney,  i  8,  876 
Power  to  collect  debts,  18,  874 
Private  instructions  given  attorney,  18, 

876 
Situation  of  the  parties,  18,  873 
Subject-matter,  i  8 ,  873 

Vesting  interests  in  beneficiary,  i,  346 
POWER   OF   SALE   MORTGAGES,    see 

Trust  Deeds. 
POWERS,  18,878 

See  Agency;  Legacies  and  Devises; 
Power  of  Attorney. 

See  generally.  Trusts  and  Trustees. 

Confession  of  judgment,  see  Warrant 
OF  Attorney. 

To  bring  or  defend  an  action,  see  War- 
rant of  Attorney. 

Trust  deeds  and  foiuer  of  sale  mortgages, 
see  Trust  Deeds  and  Power  of 
Sale  Mortgages. 
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Trusts  and  trustees,  see  Trusts    and 

Trustees. 
Warrant  of  attorney,  see  Warrant  of 

Attorney. 
Acknowledgment   by    married    women, 

18,  9S2 
Advancement,  18,  943 
Appendant,  18,  885 
Appointee,  i  8 ,  972 

Capacit}'  to  alienate  lands,  18,  973 

Capacity  to  hold  land,  i  8,  973 

Classes,  i  8,  973 

Appointment    among    a   class,    18, 

973 
Appointment  by  court,  18,  976 
Appointment  to  a  class,  i  8,  973 
Equality  of  shares,  i  8,  973 
Examples,  18,973-977 
Exclusive  appointments,  i  8,  974 
Grandchildren,  18,975 
Illusory  appointments,  18,  974 
New  York  statutes,  i  8 ,  977 
Next  of  kin,  18,  976 
Omission,  18,  973 
What  members  of  a  class,  18,973 
Execution  in  favor  of  donee,  i  8,  972 
Married  women,  18,  973 
Under  New  York  statutes,  18,  973 
Who  may  be  appointed,  i  8 ,  972 
Afpointment,    see     infra.     Power     of 

Revocation  and  Appointment. 
Appointment  by  court,  1 8 ,  976 
At  common  law,  i  8,  881 
Attestation,  18,  928 
Beneficial  power  under  statute,  18,  883 
Blanc  seign,  2,  423 
Classes,  i  8 ,  973 

Appointment  among  a  class,  i  8,  973 
Appointment  by  court,  18,976 
Appointment  to  a  class,  i  8,  973 
Equality  of  shares,  18,  973 
Examples,  1 8 ,  973-977 
Exclusive  appointments,  18,974 
Grandchildren,  18,  975 
Illusory  appointments,  18,  974 
New  York  statutes,  i  8,  977 
Next  of  kin,  18,  976 
Omission,  i  8,  973 
What  members  of  a  class,  18,  973 
Classification,  10,  885 

Appendant  or  collateral,  18,  885 
General  or  Special,  1 8 ,  886 

Independent  of  statutes,  i  8,  886 
Under  statutory  provisions,  i  8,  887 
Na^ed  or  Coupled  with  an  Interest,  18, 
887 
Devise  of  land  to  executors  to  sell, 

18,890 
Devise   that  executor  shall  sell,  18, 

890 
Examples,  18,887-892 
In  general,  18,  887 
Interest  must  be  in  the  thing  itself, 

I  8 ,  888 
Power  of  sale  mortgages,  18,  889 
Power  Coupled  with  the  Trusts,  18,  828 
Death  of  donee,  i  8,  894 
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POWERS— Co«<W 
Classification —  Cont'd 
Power  Coupled  with  the  Trusts — Contd 
Defined,  i8,  892 
Examples,  18,  892,  893 
Precatory  Words,  i  8,  893 
General  rule  as  to,  18,  893 
Where  gift  is  absolute  in  first  in- 
stance, I  8,  894 
Words    which    have     been     held 
sufficient  to  raise  trust,   18,  893 
Survival,  i  8,  894 
Collateral,  18,  885 
Collateral  inheritance  tax,  24,  466 
'  Conflict  of  Laws 

Bj  what    law  a   will,  executed  in  pur- 
suance  of  a    power,    is  governed,  3, 
633,  638 
Execution,  i  8,  920 

Alteration  of  the  law,  i  8,  920 
In  general,  i  8,  920 
Lex  rei  sitee,  18,  920 
Situs  and  domicil  of  owner  different, 
I  8 ,  930 
Consent  of  Tlilrd  Person  to  Execution,  i  8 , 

977 

Death  of  third  person,  18,  979 

Evidence  of  consent,  i  8,  978 

Examples,  18,  977 

Necessity  of  concurrence  with  pro- 
visions, I  8,  977 

New  York  statutes,  18,  979 

Of  a  majority  of  a  class,  18,  979 

Provisions     of     instrument     creating 
power,  18,  977 
Construction,  18,895 

See  infra.  Power  of  Revocation 
AND  Appointment  ;  Power  of 
.Sale;  Power  to  Lease. 

Examples,  18,  895 

General  and  particular  intent,  18, 
895 

Illegal  or  impossible  estate,  i  8,  896 

In  general,  18,  895 

Instances  of  construction,  18,  896 

Intent  of  donor,  18,  895 

Purpose  to  be  accomplished,   18,  895 
Conveyance  of  fees,    see  infra,  Power 

OF  Sale. 
Coupled  with  an  Interest,  1 8 ,  938 

See  infra.  Naked  or  Coupled  with 
an  Interest. 

Death  of  principal  as  working  revoca- 
tion, 1 ,  446 

Discretionary  or   imperative,  i  8 ,  987 

Execution,  18,  924 

Not  revocable,  i ,  445 

Revocable  if  interest  is  not  in  subject- 
matter,  I,  446 
Coupled  with  a  Trust,  1 8 ,  892 

Death  of  donee,  18,  894 

Defined,  18,  892 

Examples,  18,  892,  893 

Precatory  Words,  1 8 ,  893 
General  rule  as  to,  i  8,  893 
Where  the  gift  is  absolute  in  first  in- 
stance, 1 8 , 894 
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Words  which  have  been  held  suffi- 
cient to  raise  trust,  i  8 ,  893 
Survival,   i  8,  894 
Creation  of,  18,  894 
Aid  in  equity,  18,  982 
Instrument  necessary,  18,  894 
Necessity  of  technical  words,  18,  894 
New  York  statutes,  18,  894 
Proper  object,  18,  894 
Reservation  by  grantor,  i  8,  S94 
What  words  sufficient,  18,  894 
When  General  Power  Is  Treated  as  Assets 
for  Creditor,  1 8 ,  986 
Examples,  i  8,  986,  987 
General  power  of  appointment,  18, 

986 
In  Alabama,  18,  987  ' 

In  Dakota,  1 8 ,  987 
In  Michigan,  18,  987 
In  Minnesota,  18,  987 
In  New  York,  18,  987 
In  Wisconsin,  18,  987 
Judgment,  i  8,  987 

Power  exercised  in  favor  of  volun- 
teers, 18,  986 
Death  of  donee,  x  8 ,  985 
Death  of  one  of  the  donees,  i  8,  960 
Death  of  party  whose  consent  is   neces- 
sary to  execution,  18,  979 
Deeds,  18,  926 

Defective  power,  see  infra.  Equitable 
Interposition  in  Cases  of  Power. 
Definition,  1 8 ,  878 

As  declaration  of  trust,  1 8 ,  879 
As  future  uses,  1 8 ,  879 
Grantor  of  povfer,  18,  880 
In  general,  i  8,  87S 
Names  of  Parties,  i  8 ,  880 

Under  New  York  statutes,  i  8,  880 
Under  statutes  of  uses,  i  8,  879 
Delegating  Power,  i  8 ,  968 
Examples,  18,  968-970 
In  absence  of  express  provision,  18,968 
Power  of  sale,  18,  968 
Substitution,  18,970 
Whether  donee  can,  18,  968 
Discretionary  or  Imperative  Execution,  i  8, 
987 

Coupled  with  an  interest,  18,  987 
Coupled  with  a  trust,  18,  988 
Court's  control  of  discretion,  i  8,  992 
Examples,  18,  987-995 
In  equity,  18,  988 
In  general,  18,  987 
Power  pure  and  simple,  i  8 ,  987 
Under  New  York  statute,  18,  992 
When  a  power  is  discretionar3',i8,  987 
When  a  power  is  imperative,  18,  987 
Distinguished- from  estate,  18,  881 
Distinguished  from  trusts,  i  8,  882 
Donor,  18,  880 

Equitable  Interposition  In  Cases  of  Power, 
I  8 ,  980 

Statutory  powers,  18,  982-995 
To  Aid  Defective  Execution,  1 8 ,  980 
Charities,  i  8,  983 
Children,  18,  983 
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Creditors,  i8,  983 

Defect  in  form,  1 8 ,  983 

Examples,  18,980-986 

Grandchildren,  18,  983 

Heir  at  law,  18,  983 

Instrument  In  Writing,  1 8 ,  984 

Agreement  to  execute  power,  18, 

984 
Appropriate  instrument,  18,984 
Defective  instrument,  i  8,  984 
Inappropriate  instrument,  18,984 
Informality,  18,  984 
Mistake,  18,  984 

Intention  to  execute  power,  1 8 ,  983 

New  York  Statute,  i  8,  985 
Death  of  donee,  18,  985 
In  general,  i  8,  985 
Purchasers  for  valuable  considera- 
tion, 18,  985 

Power  created  by  law,  i  8,  982 

Power  created  by  party,  i  8 ,  982 

Purchasers   for   valuable    considera- 
tion, I  8 ,  982 

Remainderman,  18,  983 

Total  non-execution  of  a  power,  18, 
980 

Volunteer,  18,  983 

When  equity  will  interfere,  i  8 ,  980, 

983 
Wife  and  legitimate  child,  i  8,  983 
When  General  Power  Is  Treated  as  Assets 
for  Creditor,  i  8 ,  986 
Examples,  18,  986,  987 
General  power  of  appointment,  18, 

986 
In  Alabama,  i  8 ,  987 
In  Dakota,  18,  987 
In  Michigan,  i  8,  987 
In  Minnesota,  18,  987 
In  New  York,  18,  987 
In  Wisconsin,  18,  987 
Judgment,  i  8,  987 
Power  exercised  in   favor  of  volun- 
teers, 18,  986 
Exclusive  appointment,  18,  974 
Execution,  i ,  632  ;  i  8 ,  920 

By  What  Law  Governed,  i  8 ,  920 
Alteration  of  the  law,  18,  920 
In  general,  18,  920 
Lex  rei  sitEe,  18,  920 
Situs  and  domicil  of  owner  different, 

1 8 ,  920 
By  Whom  Power  May  Be  Executed,  1 8 , 
850 
Delegating  Power,  i  8 ,  968 

Examples,  18,968-970 

In   absence    of  express  provision, 
18,  968 

Power  of  sale,  18,  968 

Substitution,  18,970     • 

Whether     donee      can      delegate 
power,  18,  968 
Executor,  1 8 ,  952 

Examples,  18,952-956 

Fee  in  executor,  i  8,  952 

In  Alabama,  18,  954 

In  Illinois,  18,  954 
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In  Indiana,  18,  955 

In  Iowa,  18,  954 

In  Kentucky,  18,  954,  955 

In  Maine,  18,  954 

In  New  Jersey,  i  8,  955 

In  North  Carolina,  18,  953 

In  Oregon,  18,  954 

In  Pennsylvania,  18,  955 

In  Utah,  18,  954 

Proceeds  to  pav  debts  and  legacies, 
18,983 
Infants,  1 8 ,  950 
In  general,   i  8,  950 
Harried  Women,  14,  595;  18,  951 

Acknowledgment,  18,  952 

Appointment  of  husband,  14,  596; 
18,  951 

Beneficial  power,  18,  951 

Concurrence  of  husband,  18,951 

During  her  marriage,  i  8,  952 

Estate  in  fee,  18,  952 

Examples,  18,  951,  952 

Grant  or  devise,  1  8,  952 

Infant  wife,  18,  951 

In  general,  18,  950,  951 

New  York  statute,  18,  951 
Personal  Representative  of  Donee,  i  8, 

993 

Administrator   de   bonis  non,    18, 

964 
Discretionary    directions    to    sell, 

18,  964 
Examples,  i  8 ,  963-968 
Express  language,  18,  963 
Heir  of  donee,  i  8,  963 
Implied  power,  18,963 
In  Alabama,  1 8 ,  966 
In  Delaware,  18,  966 
In  Illinois  statute,  i  8 ,  967 
In  Indiana,  18,  966 
In  Kentucky,  i  8 ,  966 
In  Massachusetts,  18,  967 
In  Missouri,  18,  966 
In  New  Jersey,  i  8,  967 
In  New  York,  1 8 ,  966 
Mandatory   directions   to  sell,  18, 

964 
Where    executor    has    refused    to 

qualify,  i  8 ,  966 
Power    to    sell    by   implication,    18, 

952 
Substitution,  i  8 ,  970 

Authority  of  court,  18,  970 

New  York  statute,  i  8  ,  971 

Power   resting   on    personal   trust 
and  confidence,  18,  970 

Trustees  appointed   by  court,  1 8 , 
970 
Survivor  of  Donees,  1 8 ,  960 

Direction  to  sell,  i  8,  961 

Executors,  i  8 ,  960 

General  rules,  i  8,  960,  962 

"My  trustees,"  18,  962 

Nailed  power,  18,  g6i 

Person  in  whom  confidence  is  re- 
posed, I  8,  962 

Power  given  to  executors,  18,  963 
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Execution —  Cont'd 
By  Wbom   Power   May   Be    Executed — 
Cont'd 
Survivor  of  Donees — Cont'd 

Power  given  to  two  or  more,  i8, 

962 
Power  to  sell  by  implication , 'i  8 , 

963 
When  powers  survive,  i  8,  961 
Testator  directing  land   to  be  sold 
without  designating  person  to  sell, 

18.  952 
Compliance  with  Conditions,  1 8 ,  937 
Evidence   to  show   compliance,  18, 

938 
Examples,  1 8 ,  937,  938 
New  York  statute,  18,  938 
Power  coupled  with  an  interest,  1 8 , 

938 
Relaxation  of  the  rule,  i  8,  938 
Unessential  conditions,  18,  937 
Whether  strict  compliance  is  neces- 
sary, 18,  937 
Concurrence  of  Donees,  1 8,  956 
Death  of  one,  i  8,  960 
Examples,  18,  956-958 
Naked  power,  i  8,  956 
New  York  statute,  1 8 ,  960 
Whether  all  donees  must  concur,  1 8, 

9S6 
Power  of  Sale,  i  8,  958 
All  living,  I  8,  958 
All  who  qualify,  18,  958 
Discretionary  or  mandator3'  power, 

18,958 
Examples,  18,  958-960 
Refusal  of  one  executor,  i  8,  958 
Who  must  join,  1 8 ,  958 
Consent  of  Tlilrd  Person,  i  8 ,  977 
Death  of  third  person,  18,  979 
Evidence  of  consent,  i  8,  978 
Examples,  18,  977 
Necessity  of  concurrence   with   pro- 
visions, 1 8 ,  977 
New  York  Statutes,  18,  979 
Of  majority  of  a  class,  i  8,  979 
Provision     of     instrument     creating 
power,  I  8,  977 
Effect  of,  18,  925 
In  general,  18,  925 
Legal  estate  of  appointee,  i  8 ,  925 
Under    what    instrument  appointee 
takes,  18,  925 
Equitable  Interposition  In  Cases  of  Power, 
I  8 ,  980 

To  Aid  Defective  Execution,  1 8 ,  980 
Charities,  i  8,  983 
Children,  18,  983 
Creditors,  i  8 ,  983 
Defect  in  form,  18,  983 
Examples,  1 8 ,  980-986 
Grandchildren,  18,983 
Heir  at  law,  18,  983 
Instrument  in  Writing,  1 8,  984 
Agreement  to    execute    power, 
984 
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Appropriate  instrument,  18,  984 
Defective  instrument,  18,  984 
Inappropriate   instrument,    18, 

984 
Informality,  18,  984 
Mistake,  18,  984 
Intention  to  execute  power,  18,  983 
New  Tork  Statute,  18,  985 
Death  of  donee,  18,  985 
In  general,  18,  985 
Purchasers  for  valuable  consider- 
ation, 18,  985 
Power  created  by  law,  18,  982 
Power  created  by  party,  1 8 ,  982 
Purchasers  for  valuable  considera- 
tion, 18,  982 
Remainder-man,  18,  983 
Total  non-execution   of  a    power, 

18,  980 
Volunteer,  18,  983 
When  equity   will   interfere,    18, 

980,  983 
Wife  and  legitimate  child,  18,  983 
Wben  General  Power    Is    Treated    as 
Assets  for  Creditors,  1 8 ,  986 
Examples,  18,  986,  9S7 
General   power    oi    appointment, 

18,  986 
In  Alabama,  18,  987 
In  Dakota,  i  8 ,  987 
In  Michigan,  18,  987 
In  Minnesota,  18,  987 
In  New  York,  18,  987 
In  Wisconsin,  x8,  987 
Judgment,  i  8 ,  987 
Power  exercised  in  favor  of  volun- 
teers, 18,  986 
Good  Faitli  Reqtilred,  i  8 ,  920 
Collusion,  18,  920 
Examples,  18,920,921 
Fraudulent  combination,   18,  920 
Incidentally  beneficial  to  appointor, 

18,  92 1 
In  general,  i  8,  920 
Intention  of  donor,  i  8,  920 
In  Pavor  of  Whom,  1 8,  972 

Capacity  to  alienate  lands,  18,973 
Capacity  to  hold  land,  18,  973 
Classes,  18,  973 
Appointment  among  a  class,   18, 

973 
Appointment  by  court,  18,  976 
Appointment  to  a  class,  i  8,  973 
Equality  of  shares,  1 8 ,  973 
Examples,  18,  973-977 
Exclusive  appointments,  i  8,  974 
Grandchildren,  18,975 
Illusory  appointments,  18,  974 
New  York  statutes,  18,  977 
Next  of  kin,  18,  976 
Omission,  18,  973 
What  members  of  a  class,  18,  973 

Execution   in    favor  of   donee,    18, 
972 

Married  women,  18,  973 

Under  New  York  statutes,  18,  973 

Who  may  be  appointed,  18,  972 
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Instrument  of  Execution,  i  8 ,  926 

As    to  defective  instrument^  see  in- 
fra,   Equitable  Interposition 

IN  Cases  of  Power. 
Attestation,  i  8,  928 
"By  deed,"  18,  926 
By  married  women,  18,  928 
"By  will,"  18,  926 
Examples,  18,  926,  927 
General  power,  18,  929 
In  absence  of  statutory  provision,  18, 

926 
In  general,  i  8,  926 
Necessity-  of  deed,  18,  926 
New  York  statutes,  18,  929 
Parol,  18,  928 
Power  to  be  executed  at  death,  18, 

926 
Question  of  intention,  i  8,  930,  931 
Real  estate,  i  8 ,  926 
Keferenee  to  Power  in,  18,  929 

Appointee  professing  to  act  in  one 
capacity,  18,  936 

Cases  illustrating  the  rule,  18, 
933-936 

Change  in  form  of  personal  prop- 
erty, 18,  937 

Devise  of  residue,  i  8,  933 

Examples,  18,929-937 

In  general,  i  8,  929 

Intent  to  execute  must  be  clear, 
18,929-931 

Necessity,  18,  929 

New  York  statute,  1 8 ,  937 

Party  having  estate  for  life  has 
power  to  appoint  in  fee,  i  8,  933 

Where  deed  could  not  have  any 
operation  except  by  virtue  of  the 
power,  I  8,  930 

Where  there  is  an  \nterest  on  which 
theinstrument  can  attach,  i  8 ,  930 

Where   will    could    not   have  any 
operation  except  by  virtue  of  a 
power,  18,  930 
Several  instruments,  18,  927 
What  Instrument  is  necessary,  i  8 ,926 
Writing,  18,  926 
Power  of  Sale,  i  8 ,  938 

Effect  of  execution,  i  8 ,  944 
Examples,  18,938-940 
How  construed,  18,  938 
In  a  will,  18,  939 
Liberal  construction,  18,  938 
Mode  of  Sale,  i  8,  944 

Advertising,  18,  944 

Barter,  18,  948 

Discretion  of  donee,  r  8,  944 

Examples,  1 8 ,  944-948 

Exchange,  18,  948 

General  place  of  sale,  i  8,  944 

Order  of  court,  i  8,  947 

Private  sale,  i  8 ,  944-947 

Public  sale,  18,  944-947 

Purchase  by  donee,  i  8,  940 

Purpose,  I  8,  949 

Sale  before  time,  18,  945 

Sale  on  credit,  i  8 ,  948 
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Time  of  sale,  i  8 ,  94s 
Where  provision  as  to  time  is  held 
directory,  18,  946 
What  tlie  Power  Includes,  18,  940 
Examples,  18,940-943 
In  general,  i  8,  940 
Intention  of  donor,  i  8,  941 
Necessary  instruments,  18,  940 
To  make  advancements,  18,  943 
To  make  gift  of  property,  18,  943 
To  make  partition,  18,  943 
Power  to  Mortgage,  18,  9^9 
Default,  1 8 ,  949 
Examples,  i  8,  949,  950 
In  general,  i  8,  949 
Power  of  sale,  1 8 ,  949 
Statutory  Powers,  i  8,  995 

Equity   to   aid   defective   execution, 
I  8,  982-99S 
Wbat  Constitutes,  1 8 ,  922 
Construction,  18,924 
Examples,  18,  922-925 
Intent  of  parties,  i  8,  922 
Void  conditions,  18,  923 
Where  a  power  is  coupled  with  an 
interest,  i  8,  924 
When  Valid,  18,  921 

Appointment  by  a  general  creditor, 

I  8,  922 
Execution  exceeding  power,  18.  922 
Execution  falling  short  of  power,  18, 

922 
Good  faith,  18,920 
Subsequent  circumstances,  18,  922 
Whether  Execution  Is  Discretionary  or 
Imperative,  i  8 ,  987 
Coupled  with  an  interest,  i  8,  9S7 
Coupled  with  a  trust,  i  8 ,  988 
Court's  control  of  discretion,  i  8 ,  992 
Examples,  i  8 ,  987-995 
In  equity,  18,  988 
In  general,  i  8 ,  987 
Power,  pure  and  simple,  18,  987 
Under  New  York  statute,  i  8,  992 
When  a  power  is  discretionary,  18, 

987 
When  a  power  is  imperative,  i  8,  987 
Executor  as  Donee,  i  8,  918 
Examples,  18,  919 
In  general,  i  8,  918 
Executors  and  Administrators 

Devise  of  land  to  executor  to  sell,  18, 

890 
Devise  that  executor  shall  sell,  18,890 
Execution  by  Personal  Kepresentative  of 
Donee,  18,  963 

Administrator  de  bonis  non,  i  8  ,  964 
Discretionary  directions   to  sell,  i  8, 

964 
Examples,  18,  963-968 
Express  language,  18,  963 
Heir  of  donee,  i  8,  963 
Implied  power,  18,  963 
In  Alabama,  18,  966 
In  Delaware,  18,  966 
In  Illinois,  18,  967 
In  Indiana,  18,  966 
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POWERS— Coffljf'^f 
Executors  and  Administrators — Cont'd 
Execution  by  Personal  Representative  of 
Donee — Cont'd 
In  Kentucky,   i8,  966 
In  Massachusetts,  18,  967 
In  Missouri,  18,  966 
In  New  Jersey,  18,967 
In  New  York,  1 8 ,  966 
Mandatory    direction     to    sell,     18, 

964 
Where  executor  has  refused  to  qual- 
ify, I  8 ,  966 
Execution  toy  Survivor,  i  8,  960 
General  rules,  i  8,  962 
In  general,  1 8 ,  960 
Power    to   sell    by    implication,  18, 

963 
When  no  trust  is  created,  i  8,  961 
Where   the  will    does    not   expressly 
require  joint  exercise,  18,  963 
Property  held  under  power  of  nppoint- 
ment,  7,  248 
Extinguishment,    Suspension,  and   Merger, 

18,995 

Act  of  person  to  whom  they  are  given, 

i8,99S 
Bargain  and  sale,  i  8,  995 
Collateral  powers,  18,  995 
Examples,  18,  995-997 
Failure  to  exercise   within  reasonable 

time,  I  8,  999 
Feoffment,  18,  995 
In  general,  18,  995 
In  New  York,  18,  looi 
Merger,  i  8,  looi 
Power  of  sale,  i  8,  999 
Powers  appendant,  18,  994, 
Powers  in  gross,  i  8,  995 
Release,  i  8,  995 
Where  a  duty  rests  upon  the  donee,  i  8, 

997 
Where  the  purpose  is   accomplished, 

I  8 ,  998 
Whether  powers  may  be  suspended  or 
extinguished,  i  8 ,  995 
Fees,  see   infra,  Power  of  Sale. 
Fraud,  19,  920,  921 
General  or  Special,  1 8 ,  886 

Independent  of  statutes,  18,  886 
Under  statutory  provisions,  18,  887 
Gift  of  property  under  power  of  sale,  18, 

943 
Good  Paitli  Eequired,  i  8 ,  920 

Collusion,  I  8,  920 

Examples,  18,  920,  921 

Fraudulent  combination,  18,  920 

Incidentally    beneficial    to    appointor, 
18,  92 1 

In  general,  .1  8,  920 

Intention  of  donor,  18,  920 
Grandchildren 

Aid  in  equity,  i  8 ,  983 
Grantee,  18,  880 
Grantor,  i  8~,  880 
Heir  at  Law 

Aid  in  equity,  18,  983 
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Husband  and  Wife 

See  infra.  Married  Women. 
Aid  in  equity,  i  8,  983 
Execution  of  Power,  14,  595;  i  8,928,  951 
Acknowledgment,  18,  952 
Appointment  of  husband,    1 4 ,  596; 

18.  951 

Beneficial  power,  18,  951 

Concurrence  of  husband,  18,  851 

During  her  marriage,  18,  952 

Estate  in  fee,  18,  952 

Examples,  18,  951,  952 

Grant  or  devise,  i  8,  952 

Infant  wife,  i  8,  951,  952 

In  general,  18,  950,  951 

New  York  statute,  18,  951 
Married  women  as  appointees,  18,  973 
Illegality,  see  infra.  Validity. 
Illegal  or  impossible  estate,  18,  896 
Illusory  appointment,  iS,  974 
Infants,  18,  950 

Infant  wife,  18,  951,  952 
Void  or  voidable,  10,  632,  633 
Instrument  of  Execution,  1 8 ,  926 

As  to  defective  instrument,  see  infra, 

Ect_uiTAELE    Interposition  in 

Cases  of  Power. 
Attestation,  18,  928 
"  By  deed,"  18,  926 
By  married  women,  18,  928 
"By  will,"  18,926 
Examples,  18,  926,  927 
General  power,  i  8,  929 
In  absence  of  statutory  provision,  18, 

926 
In  general,  i  8,  926 
Necessity  of  deed,  i  8,  926 
New  York  statutes,  18,  929 
Parol,  18,  928 

Power  to  be  executed  at  death,  i  8,  926 
Real  estate,  i  8,  926 
Reference  to  Power  In,  18,  929 

Appointee  professing  to  act  in  one 
capacity,  1 8 ,  936 

Cases  illustrating  the  rule,  18,  933- 

936 

Change  in  form  of  personal  prop- 
erty, 18,  937 

Devise  of  residue,  18,  933 

Examples,  18,  929-937 

In  general,  18,  929 

Intent  to  execute  must  be  clear,  18, 
929-931 

Necessity,  i  8,  929 

New  York  statute,  i  8,  937 

Party  having  estate  for  life  has 
power  to  appoint  in  fee,  1 8 ,  933 

Question  of  intention,  18,  930,  931 

Where  deed  could  not  have  any 
operation  except  by  virtue  of  the 
power,    I  8,  930 

Where  there  is  an  interest  on  which 
instrument  can  attach,  i  8,  930 

Where  will  could  not  have  any  op- 
eration   except    by  virtue    of  the 
power,  I  8 ,  930 
Several  instruments,  18,927 
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What  instrument  is  necessary,  i  8,  926 
Writing,  1  8 ,  926 
Intent  of  parties,  18,  922 
Interest  of  appointees,  18,925 
Interest  of  Donee,  1 8 ,  916 
•  Examples,  i  8,  916 
Generally,  18,  916 
In  Dakota,  i  8,  918 
In  Michigan,  i  8,  918 
In  Minnesota,  18,918 
In  Missouri,  18,  917 
In  Wisconsin,  i  8,  918 
Under  New  York  statute,  18,  917 
Where   grantee    is    tenant    for   life  or 

years,  18,  918 
Where  no  particular  estate  is  limited, 

18,  917 
Where  no  remainder  is  limited,  i  8,  918 
Where  power  is  deemed  absolute,  18, 

918 
Whether  devise  carries  the  fee,  i  8,  917 
Whether  grantee  takes  fee,  18,  918 
Intrust,  18,  883 
Judgment 

Against  donee,  i  8,  987 
Lease,  see   infra,  Power  to  Lease. 
Legality,  see   infra.  Validity. 
JHarrled  Women,  i  4 ,  595 
As  appointees,  18,  973 
Execution  in  favor  of  husband,  14,596; 

18,  951 
Execution  of  Power,  i  8,  928,  951 
Acknowledgment,  18,  953 
Appointment  of  husband,    14,   596; 

18,951 
Beneficial  power,  18,  951 
Concurrence  of  husband,  18,951 
During  her  marriage,  i  8,  952 
Estate  in  fee,  18,  952 
Examples,  18,  951,  952 
Grant  or  devise,  i  8,  952 
Infant  wife,  i  8,  951 
In  general,  1 8 ,  950,  951 
New  York  statute,  18,  951 
Power  to  sell,  14,  596 
Right  of  execution,  14,  595 
Separate  property,  22,  43 
Wills  of  realty,  14,  595 
Wills  under,  14,  595 
Merger,  i  8,  looi 

See   infra.    Extinguishment,    Sus- 
pension, AND  Merger. 
Mistake,  18,  984 

Mortgage,  see  infra,  Power  to  Mort- 
gage. 
Naked  or  Coupled   with  an  Interest,    18, 
887 
Devise  of  land  to  executor  to  sell,  i  8, 

890 
Devise  that  executor  shall  sell,  i  8 ,  890 
Examples,  18,  887-892 
In  general,  18,  887 
Interest  must  be   in  the   thing  itself, 

18,888 
Naked  power,  16,  112 
Naked  power  revocable,  i,  445 
Power  of  sale  mortgages,  I  8,  889 
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Nature  and  origin,  18,881 
Next  of  kin,  18,  976 
Parol 

Execution,  18,928 
Parties 

Names  of  parties,  18,  880 

Under  New  York  statute,  18,  880 
Partition,  i  8,  943 
Perpetuities,  i  8,  357 

From  what    remoteness  is   measured, 

18,357 
General  powers,   18,358 
In  general,  i  8,  357 
Limits  of  the  exception,   i  8,  357 
Power  is  void  ab  initio,  i  8,  358 
Power  which  can  be  exercised  by  wil 

only,  18,  359 
Whether  rule  of  perpetuities    applies, 

18,357 
Personal  representative  of  donee,  18,  9'3 
Power  of  Revocation  and  Appointment,    i , 

632 ;   18,  898 

Effect  of  revocation   and   limitation   of 
new  uses,  i  8,  901 

Examples,  18,  898,  899 

Implied  power  of  revocation,    18,   900 

In  general,  18,  898-900 

Nature  of  qualification,  i  8 ,  898 

Power  of  Appointment,  16,  32;  18,  8^8 
Exclusive  and  illusory  appointment, 

1.633 
Manner  of  executing,  i ,  632 

Whetheir  revocation  includes  appoint- 
ment, I  8,  900 
Power  of  Sale,  i  8 ,  901 

See  infra.  Power  to  Sell  and  to 
Collect. 

Absolute    power    of    disposition,     18, 
917,  918 

As  including  power    to    receive    pur- 
chase-money, I,  356 

Authority     in     specifying     particular 
property,  i ,  360 

Authority  to  borrow,  i,  360 

Authority  to  execute  necessary  instru- 
ments, I,  360 

Authority  to  sell  in  payment  of  agent's 
debt,   I.,  360 

Concurrence  of  Donee,  18,  958 
All  living,  18,  958 
All  who  qualify,  i  8  ,  958 
Discretionary  or  mandatory    power, 

18,  958 
Examples,  18,  958-960 
Refusal  of  one  executor,  i  8,  958 
Who  must  join,  18,  95S 

Construction  of,  i ,  359 

Delegating  power,  18,  968 

Effect  of  execution.    18,  944 

Effect  Upon  Estate,   1 8 ,  907 

Executory    devise    under    absolute 

power,  I  8,  907 
In  general,  18,  907 
Overriding  estate  in  fee,  i  8,  907 
Validity    of  general    restriction   on 
alienation,  i  8,  908 

Examples,,!  8,  901-903 
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Power  of  Sale — Cont'd 
Execution,  i8,  938 

By  implication,  18,  952 

By  personal  representative  of  donee, 

18,  964 
By  survivor  of  donees,  18,  963 
Examples,  18,938-940 
How  construed,  i  8,  938 
In  a  will,  I  8,  938 
Liberal  construction,  i  8,  938 
Purchase  by  donee,   i  8,  940 
Executors  and  Administrators 

Whether    it    can    be    exercised    by 
attorney,  7,  301 
Exercise  vyithin  reasonable  time,    i  3, 

999 

Extinguishment,  suspension,  and  mer- 
ger, 18,995-999 

Including  power  to   mortgage,    i,    360 

Including  power  to  warrant,  1,358,  360 

In  general,  18,  901 

Intent  not  clear,  18,  903 

Intent  of  donor,  18,  901 

Mode  of  Sale,  1 8 ,  944 
Advertising,  18,  944 
Barter,  18,  948 
Discretion  of  donee,  18,944 
Examples,  1 8 ,  944-948 
Exchange,  i  8,  948 
General  place  of  sale,  i  8,  944 
Order  of  court,  18,  947 
Private  sale,  1 8 ,  944-947 
Public  sale,  i  8 ,  944-947 
Purpose,  1 8 ,  949 
Sale  before  time,  i  8 ,  945 
Sale  on  credit,  18,  948 
Time  of  sale,  18,  945 
Where  provision  as  to  time  is  held 
directory,  i  8,  846 

Necessity  of  express  words,  18,  901 

Partition  ,18,  943 

Power  to  Convey  Fee,  1 8 ,  904 

Estate   not   specified   in  power,   1 8 

904 
Examples,  18,  904-907 
Intention  of  donor,  18,  904 
Remainder  with  power  of  sale  in  life 

tenant,  1 8 ,  904 
Under  mere  power  of  sale,  i  8,  904 

Power  to  sell  on  credit,  i ,  360 

Purchase  by  donee,  1 8 ,  940 

Received  by  agent,  i ,  359 

What  amounts  to  power  of  sale,  18, 
901-904 

Wliat  the  Power  tncludes,  17,  940 
Examples,  18,  940-943 
In  general,  i  8,  940 
Intention  of  donor,  i  8,  941 
Necessary  instruments,  18,  9;:|o 
To  make  advancements,  1 8 ,  943 
To  make  gift  of  property,  i  8 ,  943 
To  make  partition,  18,  943 

When  testator  directs  without  desig- 
nating person  to  sell,  18,  952 

Whether  included  in  power  to  manage, 
I,  366 
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Whether  it  includes  power  to  collect, 

i>35S 
Power  to  charge  includes  power  to  sell, 

3,  "9 
Power  to  Collect,  i ,  357 

See  infra,  Power  to   Sell  and  to 

Collect. 
Extending  time  of  payment,  i ,  357 
Including  power  to  sue,  i ,  358 
Making  release,  i,  357 
Receiving  merchandise  inpayment,  i, 

357 

Receiving  note  in  payment,  i ,  357 

Suit  in  agent's  name,  i,  358 
Power  to  control  i-eal  estate,  i,  366 
Power  to  Lease,  i  8,  908 

Confirmation  of  lease,  18,  911 

Conforming  to  conditions,  18,  911 

Examples,  18,  908-910 

Following  conditions,  18,911 

Generally,  18,  908 

In  America,  18,  909 

In  England,  18,  908 

In  Possession  or  Reversion,  18,  912 
Examples,  18,  912,  913 
Meaning  of  the  term,  18,  912 
Under  power  to  lease  generally,  18, 

913 

Lease  for  longer  time  than  that  author- 
ized, I  8,  910 

Lease  for  longer  time  than  time  pre- 
scribed, 18,  910 

Lease  to  commence  at  future  day,  i  8, 
912 

Lease  which  may  terminate  in  life  of 
tenant  for  life,  i  8,  908 

Length  of  lease,  i  8,  910 

Life  tenant,.!  8,  908 

Mines,  iS,S96;  18,  910;  19,  911 

Relating  to  creation  of  power,  18,  894, 

913 
Kent,  18,  913 

Ancient  rent,  18,  913 

Examples,  18,  913,  914 

For  the  best  rent,  i  8,  913 

In  general,  18,  913,  914 

Mode  of  reservation,  18,  913 

Quantum,  18,  913 

Usual  rent,  i  8,  913 
Rules  of   construction    of   powers    to 

lease,  18,  910 
Validity,  I  8,  910 
Void  conditions,  i  8,  912 
Power  to  Mortgage,  i ,  366;  1 8 ,  940,  949 
Execution,  18,  949 

Default,  18,  949 

Examples,  18,949,  950 

In  general,  18,  949 

Power  of  sale,  18,  949 
Whether  Included  In  Power  of  Sale,  1 8 , 

940 

Examples,  18,  940-943 

In  general,  18,  940 

Intention  of  donor,  18,  941 
Power  to  Sell  and  to  Collect,  i ,  356 

See  infra,  Power  of  Sale;  Power 

to  Collect. 
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As  including  power  to  mortgage,  i ,  356 

Receiving  cash,  i ,  356 
Precatory  Words,  i  8,  893 

General  rules  as  to,  18,  893 

Where  the  gift  is  absolute  in  first  in- 
stance, 18,  894 

Words  which  have  been  held  sufficient 
to  raise  a  trust,  1 8 ,  893 
Probate,  19,  175 
FuTchasers  for  Valuable  Consideration 

Aid  in  equity,  i  8,  982 

New  York  statute,  18,  985 
Becordlng  Acts,  20,  531 

Effect  on  validity,  20,  531 

Power  to  execute  conveyances,  20,  531 

Record  of  deeds  without  power,  20,  531 

Whether  recording  act  applicable  to, 
20,  531 
Reference  to  Power  in  Instrument  of  Execu- 
tion, I  8 ,  929 

Appointee  professing  to  act  in  one  ca- 
pacity, 18,  936 

Cases  illustrating  the  rule,  18,  933-936 

Change  in  form  of  personal  property, 
18,937 

Devise  of  residue,  i  8,  933 

Examples,  18,  929-937 

In  general,  i  8 ,  929 

Intent  to  execute  must  be  clear,  1 8 , 
929,  930-941 

Necessity,  i  8,  929 

New  York  statute,  18,  937 

Party  having  estate  for  life  has  power 
to  appoint  in  fee,  i  8,  933 

Question  of  intention,  18,  930,  931 

Where  deed  could  not  have  any  opera- 
tion except  by  virtue  of  the  power, 
1 8 ,  930 

Where  there  is  an  interest  on  which 
the  instrument  can  attach,  18,  930 

Where  will  could  not  have  any  opera- 
tion except  by  virtue  of  the  powfer, 
18,  930 
Beformation  of  Instruments,  1 5 ,  664 

Defective  execution  of  power,  15,  665 

Examples,  i  s ,  664,  665 

In  general,  15,  664 

Instructions  as  to  execution,   i  5,  664 

Jurisdiction  of  equity,  15,  664 

Non-execution  of  instrument,  i  5,  664 
Remainder  -Man 

Aid  in  equity,  i  8,  993 
Remainders 

Limitations  in  default  of  appointment, 
20,  857 
Revocation,  see  infra,  Power  of  Revo- 
cation AND  Appointment. 
Sale,  see  infra.  Power  of  Sale. 
Separate  property  of  married  women,  22, 

43 
Statutes  of  Uses,  18,  879 
,     Before  statute  of  uses,  18,  881 

Distinguished  from  executory  use,  18, 

882 
Distinguished  from  trusts,  I  8,  881 
Estate  under,  18,  881 
Nature  under,  i  8,  881 
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Origin  under,  18,  881 
Statutory  power,  18,  995 
Substitution 
Execution  by,  1 8 ,  970 

Authority  of  court,  1 8 ,  970 
New  York  statutes,  18,  971 
Power  resting  on  personal  trust  and 

confidence,  1 8 ,  970 
Trustees  appointed  by  court,  I  8 ,  870 
Succession  taxes,  24,  466 
Survivor  of  Donees,  1 8 ,  g6o 
Direction  to  sell,  18,  961 
Executors,  1 8 ,  960 
General  rules,  i  8,  962 
In  general,  18,  960 
"  My  trustees,"  1 8 ,  962 
Naked  powers,  18,  961 
Person  in  whom  confidence  is  reposed, 

18,  962 
Power  given  to  executors,  i  8,  963 
Power  given  to  two  or  more,  i  8,  962 
Power  to  sell  by  implication,  1 8 ,  963 
When  powers  survive,  18,  961 
Suspension,    see     infra.    Extinguish- 
ment, Suspension,  and  Merger. 
Termination,  see    infra.    Extinguish- 
ment, Suspension,  and  Merger. 
To  Alienate  Property 

Assignment  of  all  the  stock  to  a  rival 
company,  4,  221 
To  bargain  and  sell,  i,  1038 
To  Convey,  4,  130 

Whether  they  include   power  to  make 
covenant  or  title,  ig,  975 
To  dispose  of,  5,  703 
Under  Local  Statutes,  i  8 ,  882 
Appointee 

Capacity  of  appointee,  18,  973 
Married  women,  18,  973 
Under  New  York  statutes,  i  8,  975 
Beneficial  power,  i8,  883 
Changes,  18,  882 

Compliance  with  conditions,  18,  938 
Concurrence  of   donees   in    execution, 

I  8 ,  960 
Consent  of  third  person  to  execution 

of  power,  I  8 ,  979 
Creation,  1 8 ,  894 

Equitable  Interposition  in  Cases  of  Powers 
New  York  Statute,  i  8 ,  985 
Death  of  donee,  18,  985 
In  general,  i  8,  985 
Purchasers  for  valuable  considera- 
tion, I  8 ,  985 
Examples,  18,882-884 
Execution,  18,  929 
Execution  by  married  women  in  New 

York,  18,951 
Execution  by  Personal  Representative  of 
Donee,  18,  966 
In  Alabama,  18,  966 
In  Delaware,  18,  966 
In  lUinois  statutes,  i  8,  967 
In  Indiana,  i  8,  966 
In  Kentucky,  18,966 
In  Massachusetts,  18,  967 
In  Missouri,  18,  966 
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Under  Local  Statutes — Cont'd 

Execution  by  Personal  Bepresentatlve  of 
Donee — Cont'd 
In  New  Jersey,  i  8 ,  967 
In  New  York,  18,  966 

Execution  by  Substitution 

Under  New  York  statutes,  18,  971 

Execution,    discretionary    or    impera- 
tive, I  8,  992 

Execution    of    statutory    powers,    1 8 , 

995 
Extinguishment,  suspension,  and  mer- 
ger, I  8,  looi 
General  or  special,  18,887 
In  Dakota,  18,  882 
In  Michigan,  18,  882 
In  Minnesota,  18,  882 
In  New  York,  18,  882,  894 
In  Wisconsin,  18,  882 
Interest  of  Donee 

In  Dakota,  i  8,  918 

In  Michigan,  18,  918 

In  Minnesota,  18,  918 

In  New  York,  i  8,  917 

In  Wisconsin,  18,  918 
Reference   to  power  in  instrument  of 

execution,  18,  937 
When  a  power  is  in  trust,  1  8 ,  883 
Wben  General  Power  Is  Treated  as  Assets 

for  Creditors,  18,  986 

In  Alabama,  18,  987 

In  Dakota,  18,  987 

In  Minnesota,  18,  987 

In  New  York,  18,  987 

In  Wisconsin,  18,  987 
Where  surviving  donee  has  died,  18, 

971 
Under  what  instrument  appointee  takes, 

18,925 
Validity,  I  8 ,  914 

See  infra.  Execution. 

Based  upon  contingency  which  never 

happens,  i  8,  915 
Circumstances     subsequently    arising, 

18,915 
Examples,  18,914-916 
In  general,  18,  914-916 
Legal  purpose,  18,  914 
One  of  the  purposes  for  which  it   is 

created  void,  i  8,  914 
Sale  before  contingency  happens,  18, 

915 
Volunteer 

Aid  in  equity,  18,  983 
Wife 

Aid  in  equity,  18,  983 
Will,  I  8 ,  926 

Will  intended  to  take  effect  in  execu- 
tion of  a  power,  29,  137 
PRACTICABLE,  19,  i 

All  practicable  speed,  19,  i 
Reasonably  practicable,  19,1 
PRACTICABLY,  19,  i 
PRACTICAL,  19,  I 

Practical  construction,  I  9,  I 
Practical  location,  19,  i 


PRACTICE,  19,  I 

See  Instructions  ;   Motions  ;    Open 
AND  Close. 
PRACTICING,  19,  2 

Practicing  law,  19,  2 
PRAYER    FOR    RELIEF,    see    Bill    in 

EqyiTY. 
PRAYER  IN  EQUITY,  see  EqpiTY 

Pleading. 
PRECARIOUS,  19,2 

As  applied  to  an  executor,  7,  208 
PRECATORY  TRUSTS,  see  Trusts  and 

Trustees. 
PRECATORY  WORDS 
Powers,  18,  893 

General  rules  as  to,  i  8,  893 
Where  the  gift  is  absolute  in  first  in- 
stance, I  8 ,  894 
Words  which  have  been  held  sufficient 
to  raise  trust,  i  8 ,  893 
PRECEDENT,  see  Stare  Decisis. 
PRECEPT,  19,2 
PRECINCT,  19,  2 

Distinguished  from  village,  19,  3 
Interchangeable  with  district,  26,  122 
PRECISE,  19,  3 
PREDOMINANT,  19,  3 
PRE-EMPTION,  see  Public  Lands. 
PRE-EXISTING,  19,3 
PREFER,  19,  3 
PREFERENCE,  19,3 

See  Assignment  for  the  Benefit  of 
Creditors;  Bankruptcy;  Compo- 
sition with  Creditors;  Dividends; 
Fraudulent  Conveyances;  Fraud- 
ulent Sales;  Insolvency. 
As  to  freight  discrimination,  see  Inter- 
state Commerce. 
Character  of  person  to  whom  it  is  given, 

5,184 
Creditor's  knowledge   of  debtor's   insol- 
vency, 5,  184 
Debtor  and  creditor,  5,  184 
Debtor's  insolvency,  5,  184 
Debtor's  intention  to  defeat  an  execution, 

5,  i8s 
Executor  or  administrator  giving  prefer- 
ence among  creditors  of  equal   degree, 

5,  237 

General  right  of  debtor  to  make  prefer- 
ences in  paying  his  debts,  5,  184 

Intent  to  hinder  or  delay  other  creditors, 

5,  i8s 
Manner  of  transfer,  5,  184 
Necessity  of  a  new  consideration,  5,  184 
Others  may  lose  entire  amount  of  their 

debts  through,  5,  184 
Relations,  5,  184 
Secret  motives  of  debtor,  5,  185 
Secret  trusts,  5,  185 
PREFERRED,  19,  3 
PREFERRED  STOCK,  see  Stock. 

Synonymous  with  guaranteed  when  ap- 
plied to  stock,  5,  743 
PREGNANT,  i ,  30 
See   Abortion;  Bastardy;  Medical 

JURISPRUDEtrCE. 
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Bill  to  Take  Testimony  De  Bene  Esse 

Of  pregnant  woman,  u,  2S9 
Distinguished  from  big  witli  child,  2, 191 
Expert  and  opinion  evidence,  7,  501 
Jury  of  women,  i  2,  321 519,4 
marriage,  14,  510 

Concealment,  14,  510 

Pretending,  14,  510 
Pregnant  with  child,  3,  229,  233 
Pregnant  women,  assault  upon,  i,  721 
Pretended  or  alleged  pregnancy,  12,321; 

PREJUDICE,  19,4 

See  Jury  and  Jury  Trial. 

Judge,  12,53 

Local  prejudice,  13,  987 

Without  Prejudice,  29,  527 
Letters,  13.  257 
PRELIMINARY  EXAMINATION,  1,732; 

12,414 

See  Mittimus. 

Accused   as  witness   in   own   behalf,  1 2 , 
416 

Accused  should  be  taken  before  magis- 
trate with  reasonable  speed,  4,  730 

Adjournment,  4,  732;  12,  415 

Admissibility    of  evidence   given    at,    9, 

332.  710 
Arrest,  4,  730 

Arrest  of  judgments,  12,  147/' 
Assistance  of  counsel,  12,  416 
Ball,  see  Bail. 

Upon  the  preliminary  examination,  4, 

733 

Before  two  justices,  12,  418 

Change  of  venue,  12,  416 

Commitment,  see  Mittimus. 

Commitment,  4,  732 

Confessions,  3,  484 

Silence  at  a  judicial  proceeding,  3,  495 
Where  accused  is  compelled  to  answer 
under  oath,  3,  488 

Contradicting  upon   trial  defense  set  up 
on  preliminary  examination,  4,  846 

Default,  I  2,  416  / 

Delay  in,  i,  732 

Discharge,  4,  732;  12,  417 

Escape,  pending,  6,  845 

Examination,  4,  731 

Excluding  witnesses,  12,  416 

Habeas  corpus,  g,  195;  12,  419 

Homicide,  g,  622 

Right  to  immediate   examination,    g, 

622 
When   commitment  should  be  made, 

9,  622 
Who  conducts,  9,  623 

Imprisonment  pending  trial,  4,  733 

Jeopardy,  11,  948;  12,419 

Magistrate  bound  to  inquire  into  circum- 
stances of  charge  at  once,  4,  731 

Mandamus  to  compel  examination,  12, 
418 

Method  of  examination,  4,  732 

Necessity  of,  i ,  732 

Necessity  that  prisoner  be  informed  that 
he  need  not  criminate  himself,  3,  484 
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Party   charged  with   capital   crime,    1 2 , 
416 

Presence  of  accused,  i  2,  416 

Recognizance,  12,  416,  418 

Reducing   evidence   to   writing,  4,  731; 
12,417 

Review,  12,  419 

Signing  depositions,  4,  731 

Stenographer's  notes  as  evidence,  23,  563 

Two  forms  of  commitment,  4,  732 

United  States  commissioners,  27,  558 

Waiver,  i  2,  419 
PREMEDITATED 

And  deliberate,  5,  520 

Premeditated  design,  9,  541 
PREMISES,  19,4 

See  Deeds. 

Drinking  on  premises,  6,  30 

In  deeds,   19,5 

Insurance  policy,  19,  5 

Intoxicating  liquors,  19,  5 

In  wills,  I  g,  5 

On  the  premises,  17,  187 

Own  premises,  17,  298 
PREMIUM,  ig,6 

Distinguished  from  bet,  2,  185 

In  building  and  loan  associations,  2,  629 
PREPENSE 

Malice  prefeiise,  see  Murder. 
PREROGATIVE,  19,6 
PRESCRIPTION,  19,6,  24,  28,  30 

See  generally.  Adverse    Possession  ; 
Limitation  of  Actions. 

As    to   the   dedication    of    fublic    parks, 
highways,  etc.,  see  Dedication. 

Lateral  and  subjacent  support,  see  Lat- 
eral and  Subjacent  Support. 

Abandonment,  6,  147 

Acquiescence  and  knowledge  of  owner, 

I9>  23 
Adverse  User,  19,12 
Necessity,  i  9,  12 

Against  an  infant,  19,  16 
Against  an  insane  person,  ig,  16 
Against  married  women,  ig,  16 
Disability  of  owner,  i  g,  i6 
Examples,  ig,  12 
Examples  of  user  not   adverse,  ig, 

13 
Flooding    of     another's    land     with 

water,  19,16 
License,  i  9,  15 

Must  be  specific  and  defined,  19,  14 
Permissive,  19,15 
Presumption,   19,  15 
Questions  of  law  or  fact,  i  9,  14 
Right  of  way,  i  g,  14 
Unexplained  use,  ig,  15 
Bridges  becoming  public  by,  2,  542 
Character  of  the  Adverse  User,  19,11 
See    infra,    Ac  q_u  I ES  c  EN  c  E    and 
Knowledge  of  Owner  ;  yVdverse 
User;    Continuous     User;    Ex- 
clusive User  ;  Extent  of  Use  of  ; 
Long     Continued;      Peaceable 
User. 
In  general,  ig,  11 
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Prescription, 


PRESCRIPTION— CoKifV 

Continuous  User,  ig,  i8 

Confined  to  one  person,  19,  21 

Continued  flowage,  19,  20 

Continued  use  of  ways,  19,  21 

Examples,  19,  19,  20 

Lateral  and  subjacent  support,  ig,   18 

Necessity,  19,18 

Right  of  way,  i  9,  18 

Single  interruption,  19,  18 

Successive  owners  of  dominant  estate, 
19,  21 

Wiiat  constitutes,  19,  18 
Corporation  existing  by,  4,  192,  204 
Sam 

IjOss  of  prescriptive  rigiit  to  overflow 
lands  of  another,  4,  985 

Right  to  exclusive  use  of  water,  4,  982 

Right  to  Overflow  Lands 

Acquired  by  prescription,  5 ,  984 
Definition,  19,  7 
Distinction    between     prescription     and 

custom,  19,  10;  27,  703 
Distinguished  from  profits  S.  prendre,  19, 

II 
Easements 

Of  light  and  air,  6,  152  ;  I  9,  7,  27 

Of  prospect,  19,  30 

Public,  6,  146 

Rebutting  presumption,  6,  145 
Evidence,  19,  30 
Examples,  19,  28 
Exclusive  User,  1 9 ,  17 

Examples,  19,  17,  18 

In  general,  19,  17 

Necessity,  19,  17 
Extent  of  user,  19,  24 
Ferries,  7.  94^;   19,  29 
Fisheries,  19,  25 
Flowage 

Continuous  user,  19,  20 
Flow  of  water,  19,  27 
Franchises,  1 9 ,  29 
mghway,  9>  366;   19,  25 

Adverse  use,  9,  367 

Claim  of  right,  g,  368 

Element  of  time,  9,  367 

Interruptions,  9,  368 

Length  of  time,  9,368 

Length  of  time  necessary,  9,  366 

Necessity  that  use  be  continuous,  g ,  368 

Permissive  use,  g,  367 

Road  must  be  well  defined,  g,  368 

Statute  of  limitations,  9,  367 

Vacant  land,  9,  367 
In  cemeteries,  3,  51 
Infants,  19,  16 
In  general,  ig,  24,28 
Insane  person,  ig,  16 
Interpretation,  1 1 ,  538 
License,  ig,  15 
Light  and  Air,  6,  152;  19,  27 

Conclusiveness  of  presumption,    19,  7 

Generally,  19,  27 

In  England,  19,  27 

In  United  States,  ig,  27 

Statutory  provisions,  i  g ,  28 
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Long  Continued,   i  g ,  11 

See  infra.  Presumption  of  Grant. 

Fifteen  years,  ig,  12 

Forty  years,   ig,   11  12 

In  general,  i  g,  11 

In  modern  times,  19,  11 

In  Tennessee,  ig,  12 

Seven  years,  ig,  12 

Ten  years,  i  g,  12 

Term  of  limitation  wrong  in  title,  i  g,  11 

The  term  of  limitation  to  give  title,  1  g, 

II 
Thirty  years,  19,  12 
Twenty-one  years,  19,  12 
Twenty  years,  19,  12 
Markets,  i  g,  29 
Married  women,  ig,  16 
Sleasuxe  of  Prescriptive  Right 

To  fiood  land  of  another,  4,  984 
Mines  and  mining  claims,  15,  512;  19,30 
Miscellaneous,  19,29 
Municipal  Corporations 

Corporate  right  by,  15,  956 
Nuisances,  16,  995;  19,  30 
Private,  16,  996 

Alteration  of  nuisances,  16,  1000 
As  against  grantee,  16,  1000 
Burden  of  proof,  1 6,  999 
Continuous  Injury,  16,  997 

Actual  exercise  of  right,  16,  999 
Burden  of  proof,  16,  999 
Claim  of  right,  16,  999 
Examples,  16,  998,  999 
General  rule,  16,  997 
Injury  to  plaintifi  in  interest,   16, 

998 
Proof  that  right  has  been  exercised, 
16,  999 
Examples,  16,  996,  997 
Factories,   16,  997 
General  rule,  1 6 ,  996 
How  right  may  be  lost,  16,  1000 
Pollution  of  stream,  16,  997 
What  necessary  to  establish,  16,  996 
Public,  1 6 ,  995 

Effect  of  acquiescence  for  a  number 

of  years,  16,  996 
Public  nuisance  working  private  in- 
jury, 16,  995 
Whether   right  to  maintain  can  be 
acquired  by,  16,  995 
Offices,  ig,  29 

Of  What  a  Prescription  May  Be  Gained,  i  g, 
24 

Ferries,  7,  942;  ig,29 
Fisheries,  i  g ,  25 
Flow  of  water,  i  9,  27 
Franchises,  ig,  29 
Highways,  g,  366;  19,  25 
In  general,  19,  24 

Lateral  and  Subjacent  Support,  1 9 ,  28 
See  Lateral  and  Subjacent  Sup- 
port. 

Examples,  19,  28 
In  general,  19,  28 

Whether  it  can  be  enlarged  by  pre- 
scription, I  9,  28 
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Light  and  Air,  6,  152;  ig,  27 
Generally,  i  9,  27 
In  England,  19,  27 
In  United  States,  19,  27 
Statutory  provisions,  1 9 ,  28 

Markets,  19,  29 

Mines  and  mining,  15,512;  19,30 

Miscellaneous,  19,  29 

Offices,  19,  29 

Pasturage,  19,  25 

Private  ways,  19,  25,  103 

Profits  a  prendre,  i  9,  30 

Right  of  way  over  a  railroad,  19,  26 

Right  to  occupy  a  dock,  1 9 ,  30 

To  dig  and  carry  away  ore,  19,  30 

Waters,  19,27;   28,  1002 

Wharves,  1 9 ,  30 
Partition  fences,  7,  900 
Party-walls  bj-.z,  511 ;  18,  8 
Pasturage,  ig,  25 
Peaceable  User,  19,22 

Denial  of  claim,  19,  22 

Examples,  ig,  22,  23 

In  general,  19,  22 

Necessity,  19,  22 

Opposition  to  use,  i  9,  22 

Service  of  notice  on  behalf  of  owner, 
ig>  23 

Statutes,  1 9 ,  23 
Pews,  18,  417 
Pleading,  19,  30 
Presumption  of  Grant,  i  g,  7 

Anciently,  ig,  7 

Conclusiveness  of  presumption,  19,  7 

Examples,  i  g ,  7-9 

Lights,  19,  7 

Presumption  of  lost  grant,  7,  98 

Showing  beginning  of  use,  ig,  7 

Statute  of  limitations,  ig,  7 

Twenty  years  possession,  i  g,  7 
Private  ways,  19,25,  96 
Private  Ways  Acquired  by,  19,  25,  103 

Continuous  user,  ig,  104,  105 

Different  periods   in   different  states, 
i9>  103 

Examples,  ig,  103-105 

In  general,  1 9 ,  103 

Interruption  of  user,  19,  105 

Length  of  time,  19,  103 

Nature  of  use  generally,  ig,  104 

Permissive  use,  ig,  105 

Presumption   of     ancient    grant,     19, 

103 

Twenty  years,  19,  103 

Uninterrupted  user,  1 9 ,  104 

User  must  be  Sdverse,  i  9,  104 
Profits  i.  Prendre,  1 9,  30,  262 

See  Profits  A  Prendre. 
Public  nuisance,  19,  30 
Questions  of  Law  or  Fact 

Adverse  use,  19,  14 
Remainder-man    and    reversioner,    19, 

Eight  of  Way,  i  9 ,  26 

Continued  use  of,  19,  21 

Over  railroad,  19,  26 
Right  to  occupy  a  dock,  i  9 ,  30 
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Riparian  Bights 

Pollution  of  waters,  28,  970 
Sewage,  i  o,  846 
Streets  and'  Sidewalks,  24,  14 

Claim  of  rights,  24,  15 

Evidence  sufficient  to  support  prescrip- 
tion, 24, 14 

Extent  of  servitude,  24,  16 

In  general,  24,  14 

Insane  persons,  24,  16 

Married  women,  24,  16 

Minors,   24,   16 

Necessity  of  adverse  user,  24,  15 

Proof,  24,  16 

Rights  of  public,  24,  14 

Well-defined  line  of  travel,  24,  15 

Width  of  way,  2  4 ,  16 
Surface  Waters,  5,  984;  i  9,  20,  27;  24,  937 

Abandonment   and    reconstruction    of 
railroad,  24,  937 

Alteration  of  drain,  24,  938 

Discharging  water  in  volume  on  lower 
lands,  24,  937 

Examples,  24,937-939 

In  general,  24,  937 

License,  24,  938 

Permission    of  lower   proprietor,    24, 

938 
Public  domain,  24,937 
Right  to   drain   water  into  neighbor's 

lands,  24,  937 
Where     common-law    rule    has   been 
adopted,  24,  937 
To  dig  and  carry  away  ore,  i  9,  30 
Turnpikes,  27,  334 
Underground  Waters,  27,  431 

Distinguished   from    surface    streams, 

27,  432 
Examples,  27,  431-433 
In  general,  27,  431 
Mining  purposes,  27,  433 
Presumption    from    long    enjoyment, 

27,432 
Whether  owner  can  acquire  right  to 
receive  percolations,  27,  431 
Usages  and  customs,  ig,  10 
Usages  and  customs  distinguished  from, 

19,  10;  27,  703 
Water  Courses,  1 9 ,  27 ;  2  8 ,  1 002 
Afprofriatioii,  see  Riparian  Rights. 
Adverse  Use,  28,  1005 

Acknowledgment  of  owner's  right, 

28,  1009 
Act  of  exclusion,  2  8,  1005 
Claim  of  rig;ht,  28,  1007 
Denial  of  rights,  28,  1008 
Erection  of  mill,  2  8 ,   1007 
Examples,  28,  1005-1009 
In  general,  2  8 ,  1005 
Necessity,  28,  1005 
Notice  of    the    adverse    possession, 

28,  1007,  1008 
Notoriety,  28,  1007 
Overflowing  land,  28,  1007 
Presumption  of  damage,  28,  1006 
Continuous  Use,  28,  1009 
Examples,  28,  1009-1012 
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President's  Veto. 


PRESCRIPTION— Co«/'rf 
Water  Courses — Cont'd 
Continuous  Use — Cont'd 

Fluctuation  in  stream,  28,  loii 
In  general,  28,  1009 
Repairs,  28,  1012 
Wiiat  constitutes,  28,  loio 
Extent  of  Right  Acqiuired,  28,  1012 
Alteration  of  stream,  28,  1016 
Cliange   in  channel   of  stream,  28, 

1016 
Examples,  28,  1012-1017 
Extent  of  enjoyment,  28,   1012 
How  measured,  28,  1012 
Pollution  injurious  to  public  liealth, 

28,  1015 
Pollution  of  stream,  28,  1014 
Pollution  of  stream  supplying  city, 

28,  lois 
Right  to  fio  wwater  back  on  another's 

land,  28,  1013 
Use  of  water,  28,  1016 
General  principals,  28,  1002 
How  Lost,  2  8 ,  1017 

Abandonment,  z8,  1017 

Change    in    manner   of     exercising 

right,  28,  1019 
Declaration   of  intent    to   abandon, 

28,  1018 
Examples,  28,  1017-1020 
Nonuser,  28,  1017 
Infants,  married  women,  and  lunatics, 

28,  1004 
Nonuser  of  owner,  28,  1004 
Period  prescribed  in  statute  of  limita- 
tions, 28,  1002 
Presumption'of  grant,  28,  1002 
Ways,  I  9,  96 

Continued  use  of,  ig,  21 
Private  Ways  Acquired  by,  1 9 ,  103 
Continuous  user,  19,  104,  105 
Different  periods  in  different  States, 

19.  103 
Examples,  ig,  103-105 
In  general,  i  g,  103 
Interruption  of  user,  ig,  105 
Length  of  time,  19,  103 
Nature  of  use  generally,  19,  104 
Permissive  use,  ig,  105 
Presumption   of  ancient  grant,   1 9, 

103 
Twenty  years,  19,  103 
Uninterrupted  user,  19,  104 
.User  must  be  adverse,  ig,  104 
Wharves,  19,  30 

PRESENCE,  ig,  31 

When  -wife  is  in  the  jrresence  of  her  hus- 
band, see  Criminal  Law. 
PRESENT,  19,32 
PRESENTATION,  19,32 
PRESENTMENT,  19,32 

Presentment  of  bills  and  notes,  see  Bills 

AND  Notes. 
Presentment    indorsed    by    foreman    of 

grand  jury  as  true  bill,  10,  470 
Signature  by  foreman  of  grand  jury  as 
true  bill,  10,  470 


PRESIDE,  19,32 
PRESIDENT,  19,32 

See  generally.  Public  Officers. 

For    the    constitutional    powers    of  the 

president,  see  Constitutional  Law. 

of  private  corporations,  see  Officers, 

and  Agents  of  Private  Corpora-. 

TIONS. 

Pardoning- power,  see  Pardons. 
Treaty-making  potver,  see  Treaties. 
Court  Martial,  19,  34 

Confirming  power,  15,473 

Power  of  the  president  to  order,  i  5 ,  459 
Discharge  of  Officers  firom  Army  by  Order  of, 

15,408;  19,  34 

Act  of  congress,  1 5 ,  408 

Authority  of  president,  15,  408 

Effect  of  order,  15,410 

Subsequent   order   revoking   order    of 
dismissal,  i  s,  410 
Election,  6,  314-317;  19,  32 

By  whom  vote  to  be  counted,  19,  33 

Elector,  19,  33 

Power  of  congress,  6,314-317;  19,32 

Under  the  constitution  of  the  United 
States,  19,  32 
Jurisdiction  of  federal  courts  over,  1 2, 252 
Mlscellaueous  Powers,  1 9,  35 

Acts  of  congress,  1 9 ,  35 

Heads  of  executive  departments,  1 9 ,  36 

Judicial  control,  19,35 

Proclamations,  19,36 

Public  lands,  i  g,  35 

When  proclamation  takes  effect,  i  g,  36 
Non-intercourse  laws,  1 1,  452 
Postal  laws,  18,  845 
Power  as  Commander-in-Chief,    1 5 ,  408 ; 

19,33 

Court-martial,  i5>459;  '9.  34 

Dismissing  officer  from  service,  19,  34 

Examples,  ig,  33-35 

In  general,  ig,  33-35 

Prize  court,  ig,  35 

Provisional  court,  i  g ,  34 

Regulations   for  governing   an   army^ 

19,34 

Resignation,  1 9,  34 

Revoking  order  of  dismissal,  19,  34 

State  militia,  19,  34 

Under  constitution,  19,  33 
Power  of 

Insurrection,  1 1 ,  359 
Power  of  congress  in  counting  electoral 

votes,  6,  314-317;  ig,  32 
Power  over  cabinet  officers,  i  8,  845 
Privileged  communications,  19,  123 
Quo  Warranto 

To  presidential  electors,  6,  387 
Statutes 

Executive  functions,  see  Statutes. 
PRESIDENT'S  VETO,  see  Statutes. 

Presentation   of  bill  to  president,  see 
Statutes. 

Enactment  without  executive  approvali 
23,  189 

Passage  over  veto,  23,  190 
Subpoena,  24,  163 
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PRESIDING,  19,32 
PRESS 

Liberty    of    the   fress,    see    generally, 
Newspapers. 
PRESS  WARRANT,  28,  735 
PRESUME,  19,36 
PRESUMPTIONS,  19,36 

See  Burden   of   Proof;   Community 
Property. 

Alteration  of  instruments,  see  Altera- 
tion OF  Instruments. 

As    to    advancements,    see     Advance- 
ments. 

As  to  date  of  an  instrument,  see  Date. 

As    to  documents   thirty  years   old,  see 
Ancient  Documents. 

As  to  sealing  and  delivery  of  deeds,  see 
Deeds. 

Husband  and  Wife 

Acts  of -wife  i7i  husband''  s  presence,  see 
Husband  and  Wife. 

Insanity,  see  Insanity. 

Legitimacy,  see  Legitimacy. 

Malice,  see  Malice;  Murder. 

Presumption  of  consideration  from  seal, 
see  Seals. 

Presumftion  of  grant,   see   Prescrip- 
tion. 

i?ecez^/,  see  Payment;  Receipt. 

Sanity,  see  Insanity. 

Statutes 

Presumption  as  to  construction  of  stat- 
utes, see  Statutes. 

Survivorship  {in  common  disaster),  see 
Survivorship. 

Absence,  see  infra.  Death. 

Acknowledgment  that  officer  acted  with- 
in his  jurisdiction,  i,  146 

Acquiescence  in  possession,  19,  81 

Administration,  ig,  215 

Appointment  of  administrators  de  bonis 

non,  I  9,  215 
Rebuttal  of  presumption,  ig,  215 
When  presumption  arises,  ig,  215 

Adulterous  relation,  19,  75,  77 

Alteration  of  testimony,  see  infra.  Evi- 
dence. 

Ancient  Bocuments,  i  g ,  55 
See  Ancient  Documents. 

Animals,  see  Animals. 
Probable  habits  of,  i  g ,  78 

Arbitration 

Arbitrator  exceeding  his  authority,  i , 

677 
Arising  from  a  settled  account,  i ,  109 
As  to  validity  of  award  in  arbitration, 
I,  696 

Bills  and  notes,  19,  53 

Burden  of  Proof,  see  Burden  op  Proof. 
Where  the  presumption  of  \»\\  is  in 
favor  of  the  affirmative,  2,  654. 

Business  men,  ig,  79 

Business  presumptions,  19,62 

Business  transactions  presumed  to  have 
ordinary  effect,  ig,  52 

Capacity  for  childbearing,  19,  48 

Character  for  presumptions  of  fact,  1  9,  57 
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Chastity,  3,  156 

Conflicting  with  presumptions  of  inno- 
cence, I  9,  41 
Childbearing,  ig,  48 
Citizenship,  i  9,  76 
Conclusive  presumptions,  19,41 
Conduct  of  men  under  emergencies,  I  9,  78 
Conflicting  Presumptions,  i  g ,  40,  59 

Continuance  and  payment,  ig,  40 

Innocence  and  chastity,  19,  41 

Innocence  and  continuance  of  existing 
state  of  things,  i  g ,  40 

Innocence  and  continuance  of  life,  19, 
40 

Innocence  and  marriage,  19,41 
I      Innocence  and  regularity  of  official  acts, 
19,  41 

Payment  and  innocence,  i  9,  40 
Constancy  of  nature,  ig,  77 
Contents  of  papers,  19,  63 
Continuance 

Coverture  and  cohabitation,  see  infra. 
Marriage. 

Conduct  of  men   in  emergencies, i  g,  78 

Conflicting  with  presumption  of  inno- 
cence, I  9,  41 

Constancy  of  nature,  19,  77 

Habits  and  appearance,  19,  76 

Insolvency,  i  g   77 

Occupancy,  19,  76 

Physical  sequences,  19,  77 

Probable  habits  of  animals,  19,  78 

Relationship     once     established    pre- 
sumed to  continue,  19,  75 

Residence,  19,  76 

Solvency,  i  9,  77 
Continuance  of  Life,  1 ,  40 ;  i  g,  40,  74 

Conflicting  with  presumptions  of  inno- 
cence, I  g,  40 

Evidence  to  rebut,  i  g ,  74 

Examples,  ig,  74 

In  general,  i  g,74 
Contract  presumed  made  in  view  of  law 

making  it  valid,  i  g,  45 
Contributory  negligence,  i  g ,  64 
Corporations,  4,  216;  ig,  50 

In  favor  of    the   corporate    existence, 
19,  52 
Correctness  of  date,  ig,  50 
Cumulative  presumptions,  ig,  57 
Dates,  I  g ,  50 

See  Date. 
Death 

After  seven  years  absence,  i,  37;    2, 

19s;   7,  97;   19,  46 
Life  insurance,  i  3,  658 
Marriage,  14,  521 
Probate,  ig,  184 

As   prima  facie   evidence   of   death, 

I  9,  187 
Contest  over  a  will,  19,  184 
Death  necessary  to  a  grant,  19,  184 
Death  presumed  from  absence,  19, 

184 
Impeachment  of  decree,  ig,  184 
Intestacy  necessary'  to  grant  of  ad- 
ministration, 19,  184 
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Death — Cont'd 
Probate —  Cont'd 

Person  civilly  dead,  19,  197 
Whenawill  has  been  probated,!  9,184 
Sealing  and  delivering,  19,  51 
Definition,  7,  46,  576;  ig,  38 

PEesumption  of  fact,  1 9 ,  56 
Division,  i  9,  39 
DlTorce,  14,  521 

Regularity,  19,  48 
Documents,  see  infra,  Regularity  as 

TO  Formalities  of  Documents. 
Evidence 
From  Alteration  of  Testimony,   i,  514, 
520;  19,  68;  24,  710 
Alteration  of  documents,  i  9,  70 
Civil  cases,  i  9,  69 
Criminal  cases,  19,  70 
Destroying  documentary    evidence 

19,  68,  69;  24,  712 
Destruction  of  wills,  i  g,  69,  70 
Examples,  ig,  68,  69 
Fabrication  of  Testimony,  1 9 ,  72 
Bribing  witness,  19,72 
Conclusiveness,  19,73 
In  general,  19,  72 
Presumption  that  witness  has  been 
bribed,  ig,  73 
In  general,  i  9,  68 

Mutilation   or  destruction   of  docu- 
mentary evidence,  19,  69 
Presumption  of  fact,  i  9 ,  68 
Presumptions  firom  Holding  Back  Proof, 
ig,  70 

Criminal  cases,  19,  71 
In  general,  1 9 ,  70 
Suppression  of  documents,  19,  71 
Withholding  witnesses,  1 9 ,  72 
Foreign  Law  Corresponding  to  the  Lex  Fori, 
3,  54°;  19,  46;  23,  290 
Common  law,  19,  47 
Crimes  malum  in  se,  19,  47 
In  general,  19,  46 
Jurisprudence  springs  from  a  different 

source,  I  9,  46 
Peculiar  idiosyncrasies,  ig,  46 
Penal  statutes,  ig,  47 
Statute  law,  1 9 ,  47 
Formality,  see  infra,  Regularity  as 

TO  Formalities  of  Documents. 
Fraud,  1 9 ,  42 
Fraud,  Presumption  of 

When  instrument  altered,  i,  514,  520; 

ig.  70;  24,  710 

From  flight,    19,  73 

General  rules  concerning,  19,  39 

Genuineness   of  documents    raises   pre- 
sumption of  truth,  19,  63 

Habits   and    appearance   presumed    un- 
changed, 19,  76 

EOghvays 

Ownership  of  soil,  ig,  54 

lofantB 

Incapax  doli,  19.  45 
Rape,  I,  328;  19,46;  947 

In  futuro,  19,  40 
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Innocence,  1,38;  2,654;  4,856;   7,9S; 

ig.40 

Corporations,  4,  216 
In  Civil  Cases,  i  g,  42 
Burden  of  proof,  19,  42 
Fraud,  19,  42 
General  application,  i  g,  42 
Regularity  of  Official  Acts,  i  g,  43 
In  general,  ig,  43 
Officer's    conduct    collaterally    in 

issue,  ig,  44 
Public  officer  accused  of  miscon- 
duct, 19,  44 
In  criminal  cases,  19,  45 
Innocence  and  Chastity  conflicting,  i  g , 

41 

Innocence  and  continuance  of  exist- 
ing state  of  things  conflicting,  19,  40 

Innocence  and  continuance  of  life  con- 
flicting, 1 9 ,  40 

Innocence  and  regularity  of  official 
acts  conflicting,  19,  41 

Marriage,  1 4,  S^o  ;   1 9,  41 

Presumptions  from  acts  indicating  fear, 

19,  73 
Presumptions  from  flight,  i  9,  73 
Reasonable  doubt,  1 9,  1089 
Insolvency,  19,  77 
mtent,  1 1 ,  378 ;  i  g ,  64,  658 

As  to  f  resumption  of  malice,  see  Mal- 
ice. 
As   to  presumption   of  negligence,  see 

Negligence. 
As  to  presumptions  from  alteration  of 
testimony,  see  infra.  Evidence,  and 
see  Suppression  of  Evidence. 
As  to   repeal  of  a  repugnant  statute, 

see  Statutes. 
Adequate  purpose,  ig,  64 
Flight,  19,  73 
In  general,  19,  64 
Knowledge  of  fact,  i  9 ,  61 
Presumption  of  guilt  from    acts  indi- 
cating fear,  1  g ,  73 
Judgment 

In   favor  of  judgment  of  lower  court 
upon  appeal,  i,  626 
Jurisdiction 
As  to  Superior  Courts  Exercising  Special 
Statutory  Powers,  1 2 ,  276 
Action  in   rem  against  vessels,  i  2 , 

279 
Attachment  Proceedings  In  State  Courts 
Affidavit,  1 2 ,  282 
Petition,  12,  281 

Presumption  as  to  regularitj'  when 
jurisdiction  is  attached,  12,  282 
Attachment  proceedings   in  United 

States,  12,  2B0,  281 
Bankruptcy,  12,  279 
Eminent  domain,  12,  279 
General  rule,  12,  276 
Insolvency,  12,  279 
Judicial  sale  of  decedent's  real  estate, 

12,  278 
Judicial  sale  of  .real  estate,  1 2 ,  277 
Judicial  sales  generally,  12,  278 
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Sale  for  taxes,  12,  277 

Service  by  publication,  i  2,  280 

Special,  12,  276 

Summary,  I  2,  276 

Summary   remedy   to  establish  lost 
note,  1 2 ,  279 
Generall3',  12,  270 
Inferior  Courts 

Citizenship,  12,  275 

Collateral   attack   upon   record,  12, 

274 
General    rule   as   to   inferior  courts, 

12,274 
Jurisdiction  must  appear  on  record, 

12,  274 
Petition,  12,  275 
Pleading  judgments,  i  2 ,  275 
Preliminary  examination,  1 2 ,  275 
Presumption  of  regularity,  i  2,  275 
Superior  Courts,  12,  271 
Appearance,  12,  273   . 
Averring  jurisdictional  facts,  12,  274 
Continuance  of  jurisdiction,  12,  273 
Discretionary  jurisdiction,  12,  273 
Foreign  judgments,  12,  273 
Jurisdictional  facts,  12,271 
Notice,  12,  272 
Oath  of  grand  jury,  12,  272 
Record  averment  as  to  jurisdictional 

facts,  12,  273 
Service  of  process,  12,  272 
Want  of  jurisdiction   appearing  on 
record,  12,  273 
Knowledge  of  Fact,  When  Presumed,  i  g,  61 
See  Mistake. 
As  to  wills,  I  9,  63 
Contents  of  papers,  i  9, 63 
Contracts,  i  9,  63 

Distinguished  from  estoppel,  i  8,  61 
In  general,  ig,  61 
Insurers,  19,62 
Marine  insurance,  ig,  62 
Notorious  facts,  i  9,  61 
Of  business  men  as  to  facts  connected 

with  their  business,  i  g ,  62 
Regularity  in  business,  ig,  62 
Knowledge  of  Law,  see  Ignorance;  Mis- 
take. 

Election  cases,  6,  431 
Ordinance,  16,  807 
Statutes,  16,  807 
Letters,  16,825;  ig,8o 
See  Letters. 
Letter  posted   presumed  to   arrive   at 

the  usual  time,  19,  So 
Letter  sent  by  special  messenger,  i  g, 
81 
Lis  pendens,  1 3 ,  909 
Lost  papers,  13,  1 112 
Love  of  life,  i  g ,  45 
Mail,  16,  825;  ig,  80 
Marine  insurance,  i  g ,  62 
Marriage,  8,  563;  14,  S^o 
Capacity  of  parties,  14,  520 
Cohabitation,  1 4,  520 
Coverture  and  cohabitation  presumed 
continuous,  19,  77 
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Divorce,  1 4 ,  521 ;  i  g ,  48 

Innocence,  14,520;  ig,  41,48 

Man   and   woman   living   at   common 

house,  g,  810 
Presumption  of  authority  of  celebrant, 

14, 522 
Presumption  of  death,  i  4,  521 
Presumption  of  license,  14,  522 
Presumption   of  performance  of  duty, 

14,  522 
Regularity,  i  g ,  47 

Burden  of  proof,  i  g,  47 

Cohabitation  and  reputation,  ig,  47 

Conflicting  with  presumption  of  in- 
nocence, ig,  48 

Connection  has  an  illicit  origin,  i  g. 

Of  divorce,  i g,  48 
Validity  presumed,  19,  47 
Validity  of  marriage,  14,  520 
Married  Women 
Presumption     as     to     Property    Being 
Separate  or  Otherwise,  2  2 ,  26 
Examples,  22,  26-28 
In  general,  22,  26 
Monej',  22,  27 
Negotiable  securities,  2  2 ,  27 
Personal    property    where    husband 
and  wife  are  living  together,  2  2 ,  27 
Possession    of    chattels   by  married 
woman,  22,  26 
Member  of  a  particular   profession,  i  9, 

,'52 
Mixed  presumptions,  19,  59 
Negligence,  16,448 

Negligence  per  se,   see  Negligence 

Per  Se. 
As  to  presumptions  against  carriers  of 
passengers,  see  Carriers  of  Pas- 
sengers. 
Incompetency   of    fellow   servants,  7, 

851 
Negligence  not  presumed,  16,  448 
Presumption   from  a  presumption,  16, 

4S0 
Railroad    company's    negligence,     1 6 , 

451 
Bes  Ipsa  Loquitur,  1 6 ,  449 

Fires   from    railroad    trains,      see 

Fires  by  Railways. 
Illustrations,  16,  449 
Meaning,  16,  449 
Statutory  presumptions  of  negligence, 

16,  451 
Whether  fact  of  damages  raises  pre-, 
sumption,  i  6,  448 
Negotiable  Instruments,  19,78 
Bona  fide  holder,  i  g ,  78 
Consideration  illegal,  i  g,  78 
In  favor  of  validity,  19,  78 
Valuable  consideration,  ig,  78 
New  Trial 

Disregard  of  presumptions  of  fact,  ig, 
58 
Non-existence  of  claim  presumed   from 

non-claimer,  ig,  80 
Not  based  upon  facts,  i  g ,  39 
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Notice  by  mail,  i6,  825;  ig,  80 
Notorious  fact,  19,  61 
Novation,  16,  869 

Payment  by  note,  1 6 ,  873,  875 
Occupancy,  19,  76 
Of  execution  of  instruments  as  between 

trustee  and  beneficiary,  19,  55 
Of  Fact,  19,  39,  56 
'  Character  of  presumptions  of  fact,  1 9 ,57 
Conflicting  presumptions,  i  9,  59 
Cumulative  presumptions,  19,  57 
Definition,  19,  56 
Disregard  of  obvious  presumptions  of 

fact  by  jury,  19,  58 
Distinction   between   strong  presump- 
tions   of    fact   and    rebuttable    pre- 
sumption of  law,  I  9,  57 
Failure   of  court   to   call   attention  to 

presumptions  of  fact,  i  9,  59 
General  principles,  ig,  56 
Genuineness  of  documents  raises  pre- 
sumption of  truth,  I  9,  63 
Illustrations,  19,  56 
Knowledge  of  Fact,  When  Presumed,  19, 
61 

As  to  wills,  19,  63 
Contents  of  papers,  19,  63 
Contracts,  19,  63 

Distinguished  from  estoppel,  19,  61 
In  general,  19,  61 
Insurers,  19,  62 
Marine  insurance,  19,  62 
Notorious  facts,  19,61 
Of  business    men   as  to   facts  con- 
nected with  their  business,  i  9,  62 
Regularity  in  business,  19,62 
Mixed  presumptions,  19,  59 
Must    be    made    directly   from  a  fact 

proved,  19,  56 
Presumptions  of  fact  and   burden  of 

proof,  19,61 
Prudence  in  avoiding  danger,  19,  64 
Fsycbologlcal  Presumptions,  1 9,  61 
Definition,  19,  61 

Knowledge  of  fact,  when  presumed, 
19,61 
Strong  presumptions,  19,  57 
Weak  presumptions,  19,  57 
Of\good  character,  3,  112 
Of  grant,  i  g,  80 

Of  guilt  arising  from  escape,  6,  85-5/ 
Of  guilt  from  acts  indicating  fear,  19,  73 
Of  Law,  7,46,  576;  19,39 

Change  from  time  to  time,  19,  39 
Conclusive  Presumptions  of  Law,  1 9,  41 
Adverse  possession  for  the  statutory 
period  raises  presumption  of  title, 
see  Adverse  Possession;  Limi- 
tation OF  Actions. 
Infants  tender  seven  years  incapable 

of  crime,  see  Infants. 
Infants  under  seven  years  incapable 

of  matrimony,  see  Marriage. 
Grant  of  incorporeal  hereditaments 
presumed  after  a  conjtinued  use  for 
twenty  years,  ig,  42 
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Creation,  i  g,  39 

Distinction  between  strong  presump- 
tions of  fact  and  rebuttable  presump- 
tions of  law,  19,  57 

Intent,  i  9 ,  64 

Mixed  presumptions,  19,  59 

Possession,  19,  53 
Color  of  title,  19,  53 
Consistent  with  unqualified    owner- 
ship, 19,  54 
Negotiable  instruments,  19,53 
Personal  property,  19,  53 
Real  property,  19,  53 
Tortious  possession,  ig,  54 
Omnlo  Prsesumuntur  Contra  Spoliatorem, 

I,  514.  520;  19,  70;  24,  710 

See  Suppression  of  Evidence, 
Ownership  of  soil  on  highways,  ig,  54 
Partnership,  19,  79 
Patent  Law,  1  8,  loi 

As  to  marking,  18,  126 

Corresponding  with  application  18, 
1 02 

Examples,  18,  loi,  102 

Joint  patent,  18,  loi 

Of  non-infringement,  18,  102 

Patent  prima  facie  evidence  of  validity, 
18,  lOI 

Prima  facie  evidence  that  patentee  is 
inventor,  18,  loi 

Rebuttal  of  presumption,  18,  102 

Relating    to   patents    in   general,    18, 

lOI 

Subsequent  patentee  not  an  infringer, 

18,  102 
Payment,  18,  203 

See  Laches;  Limitation  of  Action; 

Payment. 
Cancellation  of  instrument,  18,  206 
Continuance  and  payment  conflicting, 

19,40 
Endorsement  of  note,  18,  204 
Examples,  18,  204 
Foreclosure  of  Mortgage,  8,  199,  201 

Ignorance  of  defendant's  residence, 
8,  200 

Presumption  from  mortgagor's  pos- 
session, 8,  200 

Rebuttal  of  presumption,  8,  i98-2oa 
From  circumstances,  18,  203 
Prom  Lapse  of  Time,  1 8 ,  207 

After  sixteen  years,  18,  209 

After  thirty  years,  1  8,  208 

After  twentj'  years,  18,  207 

Character  of  creditor,  18,  210 

Contract  for   purchase  of  land,    18, 
208 

Degree  in  equity,  18,  210 

Examples,  18,  207-211 

General  rule,  1 8 ,  207 

Judgment,  18,  210 

Less  than  twenty  years,  18,  209 

Promptness  in  collecting  a  debt,  18, 
210 

Question  of  law  and  fact,  1 8,  209 

Revised  statutes  of  North  Carolina, 
1 8 ,  209 
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To  whom  presumption  applies,   i8, 

208,  209 
Whether  debt  is  necessarily  satisfied, 

18,  211 
Who  entitled  to  benefit  of  presump- 
tion, I  8,  2IO 
Innocence  and  payment  conflicting,  i  9, 

40 
Insolvency  of  debtor,  18,  205 
Judgment,  i  z ,  1 50 

After  twenty  years,  12,  150a 

Less  period  than  twenty  years,  12, 

150a 
Rebuttal,  12,  150a 
Special  circumstances,  12,  15011 
Payment  of  subsequent  debt,  1 8 ,  204 
Possession  of  instrument  by  debtor,  i  8, 

206 
Question  of  law  or  fact,  i  8,  203 
Rebutting  Fresumptlon,  18,  210,  211 
Acts  of  creditor,  i  8,  212 
Debtor  removed    to    another   state, 

18,  213 
Examples,  18,211-214 
Illustrative  cases,  18,  213,  214 
In  general,  18,  211-214 
Knowledge  of  debts  by  personal  rep- 
resentative, 18,  212 
Mortgage  debt,  18,  213 
Whether  presumption  rebutted,  18, 
211 
Same  party   debtor   and  creditor,  18, 

207 
Security-   for  paj'ment  on  the  money, 

I  8 ,  204 
Unexplained  delivery  of  money  to  one 

party,  i  8 ,  205 
What  may  be  shown  as  evidence,  18, 

204 
Whether  a  payment  or  a  loan,  i  8,  205 
Whether  rebuttable,  i  8 ,  203 
Personal  property,  i  9,  53 
Phj'sical  presumptions,  19,  74 
Physical  sequences,  i  9,  77 
Fossession  Raises  a  Fresumption  of  Title, 

19,  53 

Color  of  title,  19,  53 

Consistent  with  unqualified  ownership, 

19.54 

Negotiable  instruments,  1 9 ,  53 

Personal  property",  19,  53 

Real  property,  i  9 ,  53 

Tortious  possession,  ig,  54 
Professions,  i  9,  52 
Psychological  presumptions,  19,61 
Fui)llc  Lands,  19,  357 

Fraud,  ig,  356 

In  favor  of  patents,  i  9,  356 

When  officer  has  fulfilled  his  duty,  19, 

S57 
Fublic  Officers,  2 ,  655  ;   19,  459 

See  infra.  Regularity  of  Official 
Acts. 

Appointment,  19,  51 

Knowledge  of  official  capacity  and  au- 
thority, 19,  507 

Marriage,  i  4,  522 
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Officer's  conduct  collaterally  in  issue, 

19,  44 
Persons  dealing  with   officer  charged 

with  knowledge  of  his  duties,  i  9, 460 
Presumed    to  have  done    his  duty,   2, 

655;  6,432;  19,  49,459 
Presumption  from  assertion  of  author- 
ity, 19,  460 
Fresumption  of  Official  and  Judicial  Fro- 

oeedlngs,  i  9 ,  49 

Examples,  19,  49,  50 

Formal  requisites,  ig,  49 

In  general,  i  9,  49 

Lapse  of  time,  19,  50 

Legislative  proceedings,  19,  50 

Records,  i  g,  50 
Presumption      that     court    has    acted 

within  its  jurisdiction,  ig,  ^159 
Regular  appointment,  ig,  79 
Right  to  act,  I  g,  51 
Rape,  ig,  46,  947 

C.ipacity  of  boy  under  fourteen  years, 

I,  328;   19,  46,947 
Consent  of  child  under  ten  years,  19, 

Rebuttable  presumptions,  19,  39 
Rebuttal 

By  stronger  presumption,  ig,  40 
Records,  ig,  50 
Referees 

Appeal,  20,  708 

Every  intendment  in  favor  of  report, 

20,  708 
Examples,  20,  709,  710 
Findings   not   expressed    by   referee, 

20,  709 
General  conclusions  held  to  embrace 
every  essential  finding  of  fact,  20, 
710 
In  general,  20,  708 
Where   record  does  not   contain  all 
the  evidence,  20,  710 
Regularity  as  to  Formalities  of  Documents, 

19.  5' 

General  rule,  ig,  51 

Presumption  that  deed  was  sealed  and 

delivered,  ig,  51         ^ 
Presumption      that      document      was 
stamped,  i  9,  51 
Regularity  of  business  men,  19,  79 
Regularity  of  legislative  proceedings,  19, 

50 
Regularity  of  Official  Acts,  6,  432;  7,  655; 

i9.43>  459 

Conflicting      with      presumptions       of 

chastity,  19,  41 
In  general,  i  g,  43 
Officer's  conduct  collaterally  in  issue, 

i9>  44 
Public  officer  accused   of  misconduct, 

19,44 
Regularity  of  Official  and  Judicial  Froceed- 

ings,  6,432;  7,65s;  ig,49,  459 
Her  infra.  Public  Officers. 
Regularity  of  records,  7,  98  ;   19,  50 
Relationship    once    established    is    pre- 
sumed to  continue,  19,  75,  78 
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Residence,  19,  76 
Retroactive,   19,40 
Bight  to  Act,  19,  51 

As  corporation,  19,  52 

Member  of  a  particular  profession,  i  9, 

52 
Seals,   I  9,  51 
Service  of  Process,  2  2 ,  161 
Conclusiveness,  22,  161 
Evidence  necessary  to  rebut  presump- 
tion, 22,  196 
In  favor  of  regularity  of  judicial  pro- 
ceedings, 22,  161 
Lapse  of  time,  22,  161 
Recital  in  the  decree,  22,  161 
Soil  of  highways,  19,  54 
Spread  of  fire,  i  9,  77 
Strong  presumptions,  19,  57 
Telegrams,  i  9,  81 
That    natural    consequences   of    an    act 

were  intended  by  actor,  4,  680 
Trespass,  26,  659 
Trusts  and  Trustees 

Execution   of  instruments  as  between 
trustee  and  beneficiary,  i  9,  55 
Weak  presumptions,  19,  57 
Weight  of  evidence,  19,  40 
Wills,  19,63 
PRETENSE,  see  False  Pretenses. 
PRETERMITTED  CHILDREN,  29,  250, 

316,  324 
PRETEXT,  19,82 
PREVAILING  PARTY,  19,82 
PREVENT,  19,83 
PREVIOUS,  19,82 

Previous  chaste  character,  3,  157 
PRICE,  1 9 ,  82  ;  2 1 ,  464 
Factory,  7,659 
Invoice  price,  14,  332 
Long  price,  13,  1050 
PRICE  LISTS 

Sales,  2  I,  451 
PRIEST,  20,776 
Privileged  communications,  see  Privi- 
leged Communications. 
Undue  influence  by,  see  Undue  Influ- 
ence. 
PRIMA  FACIE  CASE,  ig,  83 
PRIMA  FACIE  EVIDENCE 
That  law  as  to  married  women  has  been 
complied  with,  i,  165 
PRIMAGE,  19,  83 
PRIMARY  ELECTION,  19,  83 
PRIME,  19,  83 

Prime  barley,  2,  125 
Prime  cost,  i  9,  83 
PRINCIPAL,  see  Accessory. 
PRINCIPAL  AND  AGENT,  see  Agency. 
PRINCIPAL  AND  SURETY,  see    Sure- 
tyship. 
PRINCIPLE,  10,  729;  19,  83 
See  Patent. 
Conscience  and  principle   distinguished, 

3,  661 
In  patent  law,  1 1,  806 
Substantial  identity,  10,  729 


PRINTER,  19,84 
PRINTS,  19,84 

PRINTS  AND    LABELS,    see    Labels; 
Trade-Marks. 
Lithograph ,  I  3 ,  924 

Print  distinguished  from  published.   26, 
918 
PRIORITY,  19,  84 
See  Assignment  for  the  Benefit  of 
Creditors;    Lien;    Receivers   of 
Railroads. 
Betiueen  creditnrs  and  farUtership  and 
individual   fnrlners,    see    Partner- 
ship. 
BetTi'een  creditors  of  decedents,  see  Debts 

OF  Decedents. 
Betvjeen  liens,  see  Lien.s. 
Of  United  States  in  fayment,  see  In- 
solvency ;  United  States. 
Priority  of  charge,  3,  120 
Priority  of  debts,  i,  826 
Priority    of   Payment,   see   Payment; 
States  ;  United  States. 
United  States,  priority  of  payment,  2, 
4660 
Priority  of  United  States,  5,  204 
PRIOR  REMAINDERS 

Executory  limitations,  20,  962 
PRISON  BREACH,  see  Prisons. 

Distinguished  from  escape,  6,  844 
PRISONERS,  see  Mittimus. 
Discipline,  4,  726 
Obligation  of  county  to  keep  a  jail,  4,  348 

PRISONS,  19,8s 

See  generally.  Arrest;  Bail. 

See  Escape;  House  of  Refuge  and 

Correction;     Imprisonment;    Im- 
prisonment    for      Debt;      Poor 

Debtors;  Sentences;  Sheriffs. 
Imprisonmnent  as  cause  for  divorce,  see 

Divorce. 
Arson  of  jail,  4,  673;  19,  86 
Authority  to  Erect  and  Maintain  Prisons, 

19,86 
,  Constitutional,  ig,86 

Statutory,  i  9,  86 

Ufiited  States  revised  statutes,  19,  87 
Convict  Labor  System,  1 9 ,  88 

Authority  to  sublet,  ig,  90 

Compensation,  ig,  89 

Constitutional  provisions  against,   ig, 
88 

Discipline  of  convicts,  i  g,  8g 

In  Massachusetts,  19,  89 

In  Michigan,  19,  89 

In  New  York,  i  g,  89 

In  North  Carolina,  19,  88 

Lessee,  ig,  89 

Resumption  and  control,  ig,  89 

State  prison  contractor,  19,  89 

State's  right  to  labor  of  convicts,  19, 
88 

Statutory  provisions,  19,88 
Counties 

Liability  for  health  of  prisoners,  ig,  86 
Definition,  19,  85 
Discipline  of  convicts,  19,  89 
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Health  of  prisoners,  19,  86 
Jail,  19,85 
Jailer,  19,  QO 

Jail  limits,  see  infra,  Prison  Bounds. 
Keeper,  19,  90 

Maintenance  of  Prisoners,  19,  87,  90 
At  common  law,  19,  90 
Duty  of  state,  i  9,  90 
Imprisonment  for  debt,  19,  90 
Infant  of  woman  in  prison,  19,  91 
In  Maine,  19,  91 
In  Massachusetts,  19,  91 
In  Michigan,  i  9,  91 
In  Montana,  i  9,  gi 
In  New  York,  19,  91 
In  Oregon,  i  g,  91 
In  Pennsj'lvania,    19,  91 
In  South  Carolina,  19,  91 
In  Virginia,  19,91 
Persons  under  indictment,  i  9,  90 
Mechanics'  liens,  15,  30 
Fenitentlaries,  1 9 ,  85 

Origin  of  penitentiaries,  19,  86 
Prison  Bounds  or  Rules  of  Prison,  i  g ,  91 , 
Acts  of  congress,  1 9,  92 
Bond  for  Prison  Bounds,  6,  S48 ;  i  9,  93 
Breach  of  bond,  i  9,  93 
Indemnity  to  sheriff,  19,  94 
Invalid    statutory   bond    as   good  as 

common-law  bond,  i  9,  95 
Joint  bond,  19,  94 
Overstepping  of  the  limits,  19,93 
Precept  from  court,  i  9,  93 
Proof  of  breach,  1 9 ,  94 
Sheriff's  duty,  19,93 
Strictness  of  proof  required,    19,  gj 
Unauthorized  condition,  i  9,  94 
What  is  equivalent  to  an  escape,  1 9 , 

93 
When  bond  is  good  for,  1 9 ,  94 
Where  bonds  have  not  been  defined, 
Bounds  long  established,  i  9,  92 
Change  in  original  bounds,  i  9,  92 
Definition,  19,  gi 
How  bounded,  19,  91 
Persons  Entitled,  i  g ,  92 

Commitment    for    non-payment    of 

costs,  I  8,  92 
Non-payment  of  fine,  19,  92 
Usage,  19,  92 
Rules    of  prison,    see    infra,     Prison 

Bounds. 
Setting  fire  to  a  prison  with  intent  that 
prisoners  should  escape,  4,  673;  ig,  86 
Sheriff,  19,  90 

State  jailer  United  States  officer,  19,  88 
State  prison  directors,  19,  Sg 
United  States  prisoners,  19,  87 
United  States  Prisons,  19,  87 

State  jailer  United  States  ofBcer,  ig, 
88 
Warden,  19,  90 
PRIVATE,  19,94 
Private   bankers,  19,  94 
Private  carrier,  19,95 
Private  dwelling-house,  19,95 
Private  house,  1 9 ,  95 
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Private  institutions,  19,  gS 
Private  person,  19,  95 
Private  rooms,  1 9 ,  95      ^ 
Private  statutes,  see  Statutes. 
Public  or  private  conveyance,  4,  138 
PRIVATE  WAYS,  1 9,  95 

See  generally.  Easements;  Highways. 
Abandonment,  19,  116 
Alterations,  19,  113 
Appendant,  19,  96 
Appurtenant,  19,96 
Classification,  1 9 ,  96 
Appendant,  i  g,  96 
Appurtenant,  ig,  96 
Arising  by  prescription,  ig,  96 
Arising  from  necessity,  i  9,  96 
Created   by  grant   or   reservation,  i  g, 

96 
Gross,  I  g ,  96 

Statutory  private  ways,  ig,*96 
Definition,  i  9,  96 
Deviation,  ig,  115 
Division  of  dominant  estate,  ig,  no 
Driftway,  i  g,  108 
Ejectment,  ig,  no 
Eminent  Domain 

Public  use,  6,  529 
Erecting  Gates,  ig,  114 

Duty  to  close  gates,  ig,  114 
Grantee's    right   to    an   open  way,  ig, 

114 
Grantor's  right,  19,  114 
Removing  gates,  19,  114  ' 

Estoppel 

From   denying   existence   of  way,  1 9, 

103 
When  grantor  is  estopped  from  deny- 
ing existence  of  way,  19,  103 
Extinguishment,  see  infra.  How   Lost 

OR  Extinguished. 
Footway,  i  9 ,  108 
Gates,  I  9,  114 

Duty  to  close  gates,  19,  114 
Grantee's  right  to  an  open  way,  i  g,  114 
Removing  gates,  ig,  114 
Grant  or  Beservation,  i  g ,  96 
Ways  Created  by,  i  9,  gg,  100,  no 
See  infra,  Necessity. 
Arising  b}-  application,  i  g,  99 
Conveyance    of    land    bounded    by 

private  way,  19,  102 
Deed  ambiguous,  ig,  100,  loi 
Definition,  ig,  99 
Description,  ig,  100 
Express     mention     in     conveyance, 

19,99 

Highway  discontinued,  ig,  102 

License,  i  g,  100 

Location,  ig,  100 

Mere  reference  to  way,  i  g,  100 

Not  definitely  located,  ig,  100 

Parol  Evidence,  ig,  loi 
Admissibility,  19,  loi 
Ambiguities,  ig,  loi 
Controlling  grant,  ig,iOT 
Examples,  19,  loi 
To  ascertain  way,  i  g ,  loi 
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PRIVATE  WAYS— Co»i!'rf 
Grant  or  Reservation — Cont'd 
Ways  Created  by — Cont'd 

Passing  -with  land  to  which  it  is  ap- 
purtenant, 19,  100 
Practical  location,  ig,  100 
Reference  to  a  map,  ig,  102  • 
Way   passes   with   dominant  estate, 

ig,  no 
Wa^'s  granted  for  agricultural  pur- 
poses, I  9,  108 
"Ways  heretofore  used,"  19,  100 
"Ways  in  use,"  ig,  100 
Ways  located  by  usage,  ig,  100 
What  words  sufficient,  tg,  100 
When  grantor  is  estopped  from  de- 
nying existence  of  way,  ig,  103 
Highways 
Wlien  a  Private  Way  Becomes  Public,  1 9, 
106 

Acceptance,  ig,  107 
Dedication,  ig,  106 
In  England,  ig,  106 
In  United  States,  ig,  106 
Necessity  of  dedication,  i  g,  106,  107 
Usage,  19,  107 
How  Lost  or  Extinguished,  i  g ,  115 
Abandonment,  19,  116 
Merger  of  dominant  and  servient  es- 
tates,  I  9,  116 
Nonuser,  19,  116 

Revival  of  lost  right  of  way,  19,  116 
Where  there  is  no  longer  a  necessity, 
see  infra.  Necessity. 
How  Ways  May  Be  Used,  i  g,  107 
"  As  now  laid  out,"  i  g,  109 
Carting  timber,  ig,  109 
Driftway,  19,  108 
Enlargement,  ig,  109 
Footway,  ig,  198 
General  grant  of  way,  19,  107 
In  general,  ig,  107 

Purpose  reasonably  necessary,  ig,  107 
Repairing  milldam,  19,  108 
Restricted  to  one  purpose,  19,  107 
"  Right  of  passage,"  i  9 ,  109 
Terms  of  grant,  ig,  107  "" 

Way  granted  for  carting  wood,  i  g,  108 
Way  over  agricultural  land,  i  g,  109 
Where   granted   for   a   particular  pur- 
pose, I  9,  107 
Where  no  purposes   are  expressed  in 
the  grant,  19,  109 
Impassable,  ig,  115 
Injunctions  for  obstructions,  19,  113 
Land  bounded  by  private  way,  ig,  102 
Location  of  Way,  i  g ,  100 
Ambiguity,  19,  100 
By  deed  of  conveyance,  i  9,  100 
Practical  location,  ig,  100 
Rights  to  Locate  Way,  19,  105 

Change  b^'  consent  of   parties,  19, 

106 
Effect  of  change,  i  g,  106 
Examples,  19,  106 
Inconvenience,  ig,  106 
In  general,  ig,  105 
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Necessity  of  consent  to  change,  ig,' 

106 
Right  of  owner  of  land,  ig,  106 
Right  of  party  owning  way,  ig,  106 
Ways  from  necessity,  i  g,  io6 
Where  owner  of  land  refuses,  ig,  106 
Lost,  see  infra.  How  Lost  or  Extin- 
guished; Revival  op  Lost  Right 
OF  Way. 
Merger  of  dominant  and  servient  estates, 

ig,  116 
Necessity,  Ways  of,   6,  144,  145;  ig,  96, 

97.  "5 

Absolute  necessity,  ig,  98 

Change,  i  g,  106 

Convenience  or  usefulness,  i  9 ,  98 

Examples,  19,96-99 

Grantee's  land  surrounded  by  land  of 

grantor  and  that  of  a  stranger,  i  g,97 
Grantee's  land  wholly  surrounded  by 

that  of  grantor,  ig,  96 
Grantee's  right  of  way  over   land  of 

grantor,  19,  97 
Grantor  granting  away  exterior  land, 

19,97 
Grantor's  right  of  way,  19,  97 
Impassable,  ig,  115 
Implications,  ig,97 
Inconvenience  merely,  ig,  98 
Judgment  creditor,  i  9,  97 
Location,  i  g,  106 
Obstructions,  ig,  115 
Origin  from  grant,  19,  97 
Repairs,  ig,  115 
Revival  of  Lost  Way,  19,  117 

When  necessity  ceases,  19,  116 
Right  of  deviation,  ig,  115 
Right  to  go  upon   adjoining  land,    ig, 

"5 
Termination,  19,  99 
What  constitutes  a  necessity,  i  9,  98 
When  necessity  no  longer  exists,  ig,  99 
When  the  way  arises,  i  9,  96 
Where   neither  party    claims  under   a 
grant,  19,  99 

Nonuser,  19,  116 

Obstruction,  19,  in;  29,  31 

Action  for  damages,  19,  in,  112 
Alterations  in   the  course  of  the  way, 

i9>  "3 
As  an  abandonment,  6,  148 
Damages,  ig,  113 
Erecting  Gates,  19,  114 

Duty  to  close  gates,  19,  114 

Grantee's  right  to  an  open  way,  19, 
114 

Grantor's  right,  ig,  114 

Removing  gates,  19,  114 
Evidence,  19,  112 
Examples,  19,  112 
Generally,  19,  in 
Injunction,  19,  113 
Notice  of  action,  19,  112 
Owners  in  common,  ig,  113 
Pleading,  ig,  112 
Repairs,  19,  113 

Right  to  go  upon  adjoining  land,  19,115 
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Where  belonging  to  different  owners, 

19,113 
Where  limited  to  particular  purposes, 

19,  113 
Parol  Evidence,  19,  loi 
Admissibility,  ig,  loi 
Ambiguities,  19,  loi 
Controlling  grant,  19,  loi 
Examples,  19,  loi 
Partition,  i  7,  774 
Fieseription,  19,  25,  96,  103 

Continued  use  of,  19, 18,  21,  104,  105 
Ways  AcoLulred  by,  19,  103 

Continuous  user,  18,21;  19,  104,  105 
Different  periods  in  different  states, 

19,  103 
Examples,  19,  103-105 
In  general,  i  9,  103 
Interruption  of  user,  19,  105 
Length  of  time,  18,  103 
Nature  of  use  generally,  ig,  104 
Permissive  use,  ig,  105 
Presumption  of   ancient  grant,   ig, 

103 
Twenty  years,  1 9 ,  103 
Uninterrupted  user,  ig,  104 
User  must  be  adverse,  19,  104 
Bepairs,  19,  iii,  113 

In  general,  19,  iii 

Repairing  mills,  ig,  109 

Rights  of  owrter,  ig,  iii 

Right  to  go  upon  adjoining  land,  19, 

Itevlval  of  Lost  Bight  of  Way,  19,  116 
In  general,  ig,  116 
Necessity,  ig,  117 
Separation  of  dominant  and   servient 

estates,  i  9,  116 
Ways   extinguished   by  unity   of  title, 

19,  116,  117 
Bigbts  of  the  Parties,  i  g ,  no 

Division  of  dominant  estate,  19,  no 
In  New  York,  19,  no 
Owner  of  the  Soil,  i  g ,  no 

Ejectment,  ig,  no 

Trespass  by,  19,110 
Statutory  way,  19,  no 
Who  may  use,  ig,  no 
Statutory  Private  Ways,  i  g,  96,  118 
Application,  ig,  119 
Character,  ig,  118 
Condemnation,  ig,  118 
Damages,  i  g,  120 
Establishment,  19,  118 
Formalities    required    for   laying   out, 

19,  n9 
In  general,  19,  118 
Notice,  ig,  120 

Assessment  of  damages,  19,  120 

In  general,  i  g,  120 

Time  of,  ig,  120 
fetltlon,  19,  119 

Description,  19,  119 

In  general,  ig,  119 

Necessary,  ig,  119 

Validity,  19,  119 

Writing,  19,  119 
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Rights  of  parties,'  19,  no 

Strict  compliance  with  statute,  19,  119 
Trespass,  ig,  no;  26,592 
Way  from  necessity,  see  infra,  Necbs- 

SITY. 

Way  passes  with  the  dominant  estate  as 

an  incident  thereto,  ig,  100,  no 
When  a  Private  Way  Becomes  Public,  i  g , 

1 06 

Acceptance,  ig,  107 

Dedication,  19,  106 

In  England,  ig,  106 

In  United  States,  ig,  106 

Necessity  of  dedication,  i  g,  106,  107 

Usage,  ig,  107 
PRIVIES,  ig,  156 

See  Privity;  Res  Judicata. 
Nuisances,  16,  955 
Party  or  privy,  18,2 
PRIVILEGE,  3,  253;  8,  597;  19.  120 
See  Franchises. 

Privilege  from  arrest,  see  Arrest. 
Debt,  5,  165 
First  privilege,  8,  22 
Whether  property,  ig,  285 

PRIVILEGED  COMMUNICATIONS,  ig, 

121 

Grand  Jury 

As  to  proceedings  in  grand  Jury  room, 
see  Grand  Jury. 
Jury 

As    to  proceedings    in  jury  room,   see 
Jury  and  Jury  Trial. 
Legitimacy    of   children,    see    Legiti- 
macy. 
Libel  and  slander,  see  Libel  and  Slan- 
der. 
Admissions,  19,  135 
Agent,  ig,  156 
Answer  and  Equity 

Refusal  to  disclose  in,  i ,  601 
Arbitration  and  Award,  ig,  124 
See  Arbitration  and  Award. 
Examples,  ig,  124,  126 
General. rule,  ig,  124 
Attorney  and  Client,  7 ,  103  ;  i  g,  127  ;  2  g , 
600 
Acts   done  in   counsel's   presence,  ig, 

140  ' 

Address  of  client,  1 9 ,  143 
Admissions,  ig,  135 
Agreements,  ig,  141 
Asking  counsel  if  he  has  been  retained, 

ig,  140 
At  common  law,  29,  600 
Attorney  Acting  for  Several  Clients,  i  9, 
130,  134,  138,  139 
Examples,  ig,  134,  135 
In  general,  i  9,  134 
Waiver,  19,  134 
Attorney  a  stranger  to  the  suit,  i  9,  136 
Attorney  for  two  or  more,  i  9,  130 
Attorney   not  actually   employed,  19, 

130 
Attorney's  Representative,  7,   103;  19, 

131 

Assistant  attorney,  19,  132 
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PRIVILEGED  COMMUNICATIONS— 

Confd 

Attorney  and  Client — Cont'd 

Attorney's  Representative — Confd 
Clerk,  19,  132,  156 
Conveyancer,  19,  132 
In  general,  19,  131 
Law  student,  19,  133 
Lawyer's  executor,  19,  132 
Ordinary  business  agent,  19,   132 
Scrivener,  19,  132 

Civil  cases,  i  9,  130 

Client  not  a  party  to  the  cause,  19, 
130,  136 

Client's  consent,  19,  133 

Client's  witnesses,  19,  130 

Collateral  matters,  19,  143  ' 

Common  attorney,  19,  134,  138 

Common-law  rule,  19,  128 

Communications  by  persons  other 
than  the  client,  19,  139 

Communications  for  an  unlawful  pur- 
pose, 19,  140 

Communications  made  in  furtherance 
of  crime,  7,  103 

Communications  not  privileged  ,19,  136 

Communications  not  relating  to  sub- 
ject-matter of  the  consultation,  19, 
138 

Communications  not  within  scope  of 
lawj'er's  duty  or  profession,    19,   136 

Communications  relating  to  contracts, 

19.137 

Communications  through  a  third  per- 
son, 19,  131 

Communications  to  be  communicated 
to  adverse  party,  19,  139 

Communications  voluntarily  made,  19, 
136 

Communications  with  third  persons, 
19,  142 

Compromises,  ig,  141 

Confidential  communications,  7,  104 

Confidential  matters,  29,  6oi 

Consent -of  client,  19,  133 

Criminal  cases,  i  9,  130 

Cross-examination  of  attorneys,  i  9,  142 

Declarations  in  the  presence  of  attor- 
ney, 1  9,  139 

Deeds,  19,  137 

Defective  memory  of  witness,  19,  136 

Disclosures  for  protection  of  attorney, 
19,  142 

Documents,  19,  144,  246 

Appearance  of  paper,  19,  144 

Correspondence  between,  19,  146 

Criminal  cases,  19,  144 

Dates,  19,  14S 

Existence  of  the  paper,  19,  144 

Information  derived  from,  19,  144 

In  general,  19,  144 

In  hands  of  third  persons,  19,  146 

Instruments  held  on  behalf  of  clients, 

19.  144 
Letters,  19,  146 
Names,  19,  145 
Not  relating  to  particular  suit,  1 9 ,  145 
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Papers  which  client  could  be  com- 
pelled to  produce,  19,  145 
Possession  of  the  paper,  19,  144 
Questions  in  regard  to  nature  of  doc- 
ument, 19,  145 
Secondary  evidence,  19,  144,  146 
Situation  of  the  paper,  19,  144 
Telegrams,  19,  146 
Where  attorney  and   client  are  co- 
defendants,  19,147 
Whether  person  with  equal  interest 
in   papers  with   client  can   compel 
production,  19,  145 
Element  of  confidence  lacking,  19,  137 
Employer's  client,  29,  600 
Existence  of  the  relationship,  19,  129, 

136 
Facts  communicated  by  client,  19,  129- 
Facts   observed   by    attorney  showing 
commission  of  crime  or  fraud,  7,  103 
Facts  with  which  attorney  did  not  be- 
come acquainted  in  his  professional 
capacity,  7,  103 
Garnishment,  8,  1137 
Handwriting  of  client,  19,  141 
Importance  of  the  communication,  i  9^ 

131 

In  general,  19,  127;  29,600 

Interrogatories,  19,  138 

Letter  "  in  confidence,"  1 9 ,  246 

Letters,  19,  131 

Matter  subject  of  professional  advice, 
19,  129 

Matters  which  occurred  in  open  court,. 
19,  140 

Mutual  attorney,  i  9,  138 

Necessity  of  retainer,  19,  130 

Negotiations  respecting  mortgaging  of 
property,  19,  135 

Negotiations  respecting  sale  of  prop- 
erty, 19,  13s 

No  enjoining  of  secrecy,  19,  131 

Not  relating  to  litigation,  19,  129 

Percentage  fees,  29,  600 

Privilege  of  client  and  not  of  attorney, 

19,  133 
Production  of  documents,  19,  144,  246 
Professional  advice  or  assistance,  19, 

127 
Questions     which     attorney     may    be 

asked,  ig,  141 
Secondary  evidence,  19,141 
Statutes  affirming  common-law    rule, 

19,  128 
Suit  between  joint  clients,  19,  130 
Suit  contemplated,  i  9,  128 
,  Suit  pending,  19,  128 
Testamentary  communications,  19,  142 
To  whom  the  privilege  extends,  7,  103; 

19.  131 
Waiver  of  Privilege,  19,  133 

Agreement  or  compromise,  19,  134 
Calling  on  attorney  to  testify,  i  9,134 
Client  testifying  in  his  own  behalf, 

19.  134 
Necessity  of  distinct  and    uncondi- 
tional waiver,  19,  133 
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Privileged  Commanications. 


Not  claiming  privilege,  19,  134 

Riglit  of  client,  19,  133 

What  amounts  to  a  waiver,  19,  133, 

134 
What    communications    privileged    in 

general,  i  9,  128 
When  privileged,  19,  246 
Where  both  parties   are   present,    19, 

139 
Where  no  legal    advice   is  given,    19, 

138 

Whether  limited  to  advice,  19,  129 

Whether  limited  to  opinion  stated,  i  9, 
129 

Who  may  claim  the  privilege,  19,  133 

Willingness  to  testify,  19,  131 

Wills,   19,  142 

Witnesses,  i  g,  130 
Banker,  2,  loi,  19,  156 
Character  of  servants,  14,  799 
Classification,  19,  122 
Clergymen,  3,495;  7,  104;  19,  151 

At  common  law,  19,  151 

In  absence  of  statute,  19,  151 

Roman  Catholic  confessional,   19,  151 

Statutory  privilege,  19,  15: 

Whether  privileged,  19,  151 
Clerk,  19,  132,  156' 

Communications  not  privileged,  19,155 
Convej'ancer,  19,  132 
Criminal  cases,  19,  130 
Cross-examination  of  attorne3's,   19,142 
Declarations,  19,   139 
Definition,  i  g,  122 
Evidence  Offensive  to  Fulilic  Morals,  i  g,  154 

Examples,  i  g,  154 

In  general,  ig,  154 
Executive,  i  g ,  123 
Executors  and  Administrators 

Executor  of  lawyer,  i  g,  132 

Secondary  evidence,  ig,  141,  144,   146 

Waiver  by,  I  g    150,151 
Government  matters,  7,  102;  19,  123 
Governor,  ig,  123 
Handwriting,  ig,  141 
Husband  and  Wife,  7,  102;  2  g,  628,  629 

As  to  husband  and  wife  testifying,  see 
Witnesses. 

At  common  law,  ig,  152 

Conversation  in  presence  of  third  per- 
sons, ig,  154 

Death,  ig,  153;  2g,  628 

Divorce,  19,  153;  2g,  628 

Examples,  ig,  ii;4 

Generally,  ig,  152 

In  England,  i  g,  153 

In  United  States,  19,  153 

Not   of  a   strictly  confidential  nature, 
ig,  152 

Private  conversation,  19,  153 

Scope  of  the  privilege,  19,  152 

Statutes  permitting  husband  and  wife 
to  testify,  i  9,  152 

Third    person    hearing    conversation, 

19.  154 
Where  the   interests  of  strangers  are 
involved,  i  g,  153 
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Judges,  7,  102;  19,  124 
See  Judges. 

Consultations  of  judges,  i  9,  124 
Examples,  19,  124 
Matters  in  general,  19,  124 
Matters  in  open  court,  ig,  124 

Judicial  Matters,  see  infra.  Arbitra- 
tion AND  Award;  Judges;  and  see 
Grand  Jury;  Jury. 

Law  students,  ig,  133 

Master  and  servant,  19,  155 

Nullity  of  marriage,  14,537 

Parent  and  child,  ig,  155 

Physicians  and  Surgeons,  i,  31;   7,  104; 

19,  147 

At  common  law,  19,  147 

Contest  over  a  will,  19,  149 

Continuance  of  privilege,  19,  149 

Criminal  cases,  ig,  150 

Death  of  patient,  ig,  149 

Facts  acquired  by  physician   through 

observation,  ig,  148 
Facts  learned  from  patient  himself,  ig, 

147 
Facts    observed    by    ph3'sician    while 

making  the  examination,  7,  508 
Limits  of  the  privilege,  i  9,  148 
Nature  of  the  privilege,  i  9,   147 
Production  of  documents,  ig,  246 
Scope  of  the  privilege,  19,  147 
Statutes  in  the  various  slates,   ig,   147 
Testamentary  capacity,  ig,  150 
To  what  facts  privilege  extends,  i  9, 147 
Waiver,  19,  150 
Waiver  by  personal  representative,  i  9, 

151 
Waiver  in  general,  19,   150 
Pleading,  18,535 
Political  matters,  7,  102;  19,  123 
Priests,  see  infra,  Clergymen. 
Professional  cojnmuni cations ,  see  infra. 
Attorney    and    Client;    Clergy- 
men; Physicians  and  Surgeons. 
Public  officers,  7,  102 
Questions  of  law  and  fact,   i  9,  629 
Scrivener,  ig,  132 

Secondary  evidence,  19,  141,  144,   146 
Social  matters,    see    infra.    Evidence 
Offensive    to     Public     Morals; 
Husband  and  Wife. 
Sources  of  information  in  criminal  pros- 
ecutions, 19,  127 
Special  or  exclusive  privilege,  19,  122 
Spiritual  adviser,  see  infra.   Clergy- 
men. 
State  secrets,  7,  102;  19,  123 
Steward,  i  g,  156 
Subpoena  duces  tecum,  24,  179 
Supplementary  proceedings,  24,  609,  639 
Telegraphs  and  Telephones,  ig,  146,  155 
Telegram  as  Privileged  Communication, 
25,  882 

Examples,  25,  882-885 
In  general,  25,  882 
Statutes    forbidding     disclosure    by 

company,  25,  882  1 

Subpoena  duces  tecum,  25,  883 
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PRIVILEGED  COMMUNICATIONS— 

Confd 

Telegraphs  and  Telephones — Coiit'd 
Telegram  as  Frivileged  Communication — 
Cont'd 

Sufficiency  of  description  in  subpcena 
duces  tecum,  25,  884 
Testamentary  capacity,  19,  149 
Waiver  of  Privilege,  1 9 ,  133 

Agreement  of  compromise,  19,  134 
Calling  on  attorney  to  testify,   19,   134 
Client  testifying    in   his   own   behalf, 

19,  134 
Necessity  of  distinct  and  unconditional 

waiver,  19,  133 
Not  claiming  the  privilege,  19,  134 
Personal  representative,  19,  150,151 
Right  of  client,  19,  133 
What  amounts  to  a  waiver,  i  9,  133, 134 
Wills,  19,  142 

Provisions,  19,  150 
PRIVILEGE  TAXES,  see  Taxation. 
PRIVITY,  19,  156 
See  Estoppel. 

Bill  of  revivor  founded  on,  2,  272 
Bight  to  Sue  Depending  on  Privity,  see  As- 
signments. 
As  to  the  right  of  trustee  to  sue,  see 

Trusts. 
Contracts    for  Benefit  of  Third  Parties, 

17.  528 

See  Contracts. 

Examples,  17,  52S,  529 

Grantee  of  mortgagor  who  has  as- 
sumed mortgage,  17,  529 

Simple  contracts,  17,  528 

Under  the  codes,  i  7,  529 

Where  contract  is  under  seal,  i  7,  529 

Whether  third  party   may   sue,   17, 
528 
Fraudulent  representations  in  contract, 

17,  521 
Generall3',  17,  518 
Guaranty,  17,  i;iS,  521 
Manufacturers,  17,  519 
Merchants,   17,519 
Misfeasance  of  public  officers,  i  7,  520 
Obligations  to  one  and   his  successors, 

17.530 
Obligee  in  Written  Contract,  17,  521 
See  Life  Insurance. 
Action  on  must  be  in  name  of  obli- 
gee, 17,  521,  522 
Bonds,  I  7,  526 
Error  in  stating  name  of  obligee,  i  7, 

521 

Examples,  17,  526-528 

Name  of  obligee,  17,  526 

Party  aggrieved,  i  7,  527 

Person  intended  to  be  secured,  i  7,  527 

Real  party  in  interest,  i  7 ,  526-528 

Statutes,  17,  527 

Subscription  papers,  17,  522 
Sheriff's  sales,  17,  521 
Torts,  17.  559 

Insurance  compariies,  i  7,  559 

Joint  tort  feasors,  17,  560 


Test  of  assignability,  17,  560 
Whether  assignments,  17,  559 
Whether  question   of   privity   is    in- 
volved, i7,SS9 
Warrantj',  17,  521 

Whether  mortgagee  may  sue  grantee 
who  has  assumed  mortgage,  17,  529 
Whether  vendor  can  sue  assignee  of 
vendee,  i  7,  530 
PRIZE,  2,730;   19,  157 

See  Gambling  Contracts;  Interna- 
tional Law. 
Capture,  -i,  729 
Prize  Money 

Admiralty,  i,  200 
Bill  in  equity,  6,  737 
PRIZE  FIGHT,  19,  157 
See  generally,  A-FFRAY. 
See  Assault. 

Actions  for  civil  damages,  19,  158 
Aiders  and  abettors,  i,  818;  9,  663;    19, 

IS7 

At  common  law,  19,  157 

Consent,  3,  667;   19,  1159 
Examples,  19,  159,  160 
In  general,  ig,  159 
Of  party  injured  no  defense,  3,  663 
Volenti  non  fit  injuria,  i  9,  159 
Whether  a  bar  to  civil  action,  i  9,  159 

Definition,  19,  157 

Homicide,  19, 158 

Illegality,  3,  663 

Indictment,  19,  158 

Mutual  combat,  i,  807;  9,  585 

Mutual  consent  to  the  fight  as  a  defense, 

1.78s 

Offense  at  common  law,  19,  157 

Self-defense,  9,  603 

Sparring  match,  19,  158 

Spectators,  1,818;  9,663;  19,  157 

Statutory  oifenses,  19,  15S 

Sufficiency  of  indictment,  i  9,  i:,8 

Unlawful  act,  19,  160 
PRO,  5,375 
PROBABILITY,  19,  161 

Distinguished  from  proof,  19,  162 
PROBABLE 

Frohahle  Cause,  3 ,  45 

See  Malicious  Prosecution. 

Reasonable  and  probable  damages,   19, 
1078 
PROBATE  AND  LETTERS  OF  ADMIN- 
ISTRATION, 19,  161,  204 

See  generally.  Executors  and  Admin- 
istrators; Succession. 

See  Debts  of  Decedents:  Decree; 
Foreign  Executors  and  Adminis- 
trators; Surrogate  and  Probate 
Courts;  Testamentary  Capacity; 
Wills. 

Action  to  establish  and  probate  lost  and 
spoliated  -wills,  see  Lost  Papers. 

As  to  administrator  officiating  before 
granting  of  letters,  see  Executors 
AND  Administrators. 

Testamentary  capacity,  see  Testamen- 
tary Capacity. 
284  Vol.  II. 


Probate  and  Letters 


INDEX-DIGEST. 


of  Administration. 


Administering  Under  Void  Letters 

Executor de  son  tort,  7,  186 
Administrators  de  Bonis  Non,  ig,  212 

By  what  rules  appointment  governed, 
19,  214 

Death  of  administrator,  19,  213 

Death  of  husband  pending  settlement 
of  wife's  estate,  ig,  214 

Examples,  19,  212-215 

In  Massachusetts,  19,  214 

Necessity  of  actual  vacancy,  19,214 

Presumption  as  to  AdmlnlBtration,    19, 

215 

Rebuttal  of  presumption,  19,  215 

When  presumption  arises,  i  9,  215 
Removal,  19,  213 
Resignation,  19,  213 
To   what  court   application  should  be 

made,  19,  214 
When  appointment  is  made,  ig,  212 
Administrator's  Sale 

Release  as  quitclaim  deed,  20,  758 
Age  of  Administrator,  19,  198 
Amount  of  interest,  ig,  199 
Corporations,  i  9,  199 
Examples,  19,  198,  199 
Illegitimates,  19,  199 
Infancy  and  extreme  old  age,  ig,  198 
Nomination    by   the    person    entitled, 

19,  199 
Renunciation,  ig,  199 
Whether  a  disqualification,  ig,  198 
Ancillary  administration,  ig,  173 
Appeal,  I  g,  206 

Application  for  Grant  of  Letters  Testa- 
mentary and  of  Letters  of  Administra- 
tion, 21,  357 

Appeal  for  refusal  to  remove  execu- 
tor, 2  1 , 358 
Appeal  from  refusal  to  revoke  letters, 

21.358 
At  common  law,  2  i ,  357 
Reversion  of  letters  upon  appeal,  2  i, 

357 
Right  to  administer  pending  appeal, 

2  1 .  359 
Statutory  regulations,  2  i ,  358 
Who  may  take  appeal,  21,  357 
Appointment  of  Administrator,  see  infra, 

Letters  of  Administration. 

Executors      whose      appointment      is 
evaded  may  be   appointed  adminis- 
trator, 7,  202 
Appointment  of  Administrators  Cum  Testa- 

mento  Annexe,  19,  209 

Dative  execution  in  Louisiana,  i  g,  210 

Examples,  19,  109,  212 

Executor  dead,  i  g,  209 

Record,  ig,  210 

Renunciation  by  executor,  19,  211 

When  administrator  with  the  will  an- 
nexed is  appointed,  i  9,  209 

Where  no  executor  is  appointed,  ig, 
209 

Wbo  May  Be  Appointed,  19,  210,  211 
Executor  who  has  renounced, ig,  211 
Husband,  ig,  211 
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Next  of  kin,  i  g,  211 

Person  having  greatest  interebt,  19, 

211 
Residuary  legatee,  19,  211 
Widow,  I  g,  211 
Affointment  of  administrators  de  bonis 
non,  see  infra,  Letters  of  Adminis- 
tration. 
Appointment  of  executor,  ig,  178 
Appointment  of  guardian,  19,  178 
AuthenticAted  copy  of  will,  ig,  175 
Burden  of  Proof 

Domicil,  i  9,  165 
Caveat 

Definition  of,  3,  48 
Certificate,  ig,  204 
Citation,  ig,  204 
Claim  against   insurance  company,    ig, 

168 
Claim  of  damages  for  death,  19,  169 
Common  Form,  ig,  180 

At  what    time  contest   may  be  made, 

ig,  180 
Conclusiveness,  ig,  180 
In  England,  19,  180 
In  United   States,  ig,  180 
Nature,  i  9,  iSo 

Necessity    of    direct      proceedings   to 
overturn,  ig,  180 
Conclusiveness  of  decree,  ig,  180,  183 
Conflict  of  Laws 

Change  of  domicil,  ig,  173 

Statutory  enactments,  ig,  173 

Valid  under  the  laws   of  his  domicil, 

19,  173 
Contempt 

Suppression  of  will,  ig,  178 
Corporations 

Administrator,  ig,  199 
Creditors,  i  9,  193 

See  Debts  of  Decedents. 

Claim  accruing  after  death  of  decedent, 

I9>  195 
Claim  barred  by  statute  of  limitations, 

19,195 
Creditor  first  applying,  19,  193 
Debt  assigned  after  death  of  decedent, 

19,  19s 

Examples,  rg,  193-195 

Exemptions,  19,  195 

Funeral  expenses,  ig,  195 

In  general,  i  9,  193 

In  United  States,  19,  193 

Largest  creditor,  19,  194 

Proof  of  debt,  ig,  194 

Public  administration,  ig,203 
Dative  execution  in  Louisiana,  19,  210 
Debt 

Creditor's  right  to   administrate,  see 
infra.  Creditors. 

Debtor  removing   after    death   of   de- 
cedent, 1 9,  170 

Estates,  19,  168 

Specialties,  19,  169 
Decree,  i  g ,  206 

See  Decree. 

Appeal,  ig,  206 
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PROBATE  AND  LETTERS  OF  ADMIN- 
ISTRATION—Co»^'rf 
Decree — Cont'd 

Collateral  attack,  19,  206 

Conclusiveness,    12,  149W 

Effect,  1 9 ,  206 

Examples  of  collateral  attack,  19,  207 

Invalid    grant   of  administration,    19, 
207 

Non-residence  of  intestate,  i  9,  207  1 

Party  not  dead,  19,  207     . 

Want  of  jurisdiction,  i  g ,  207 
Divorce,  19,  189,  192 
Domlcll  as  Affecting  Jurisdiction,  19,  164 

Abandonment  of  domicil,  19,  166 

Burden  of  proof,  19, 165 

Death  in  itinere,  19, 165 

Domicil  of  origin,  19,  166 

Domicil    within    limits    of  jurisdiction 
at  time  of  death,  19,  164 

General  rule,  19,  164 

In  England,  19,  166 

Intention  to  settle  in  another  domicil, 
19,165 

Place  of  destination,  19,  165 

Two  domicils,  1 9 ,  165 

What  constitutes  a  domicil,  i  9,  165 
Drunkenness,  19,  196 
Duty  oftbe  Executor,  7,  303;  19,  178 

Citation  by  probate  court,  7,  302 

Statutory   penalty    for   not   producing 
will,  7 ,  302 
Effect  of,  19,  181 
Executors  and  Administrators 

Duty  of  Executor   or   Custodian   of  the 
Will  to  Produce  It  for  Probate,  7 ,  302 ; 

19,  178 

Compelling  production,  19,  17S 

Contempt,  19,  17S 

Examples,  i  g,  178 

In  general,  i  9,  178 

Suppression,  19,  178 

Who  mav  propound  it  for  probate, 

19,  178 
Foreign  Wills,  19,  173 
Ancillary,  i  9,  173 
In  general,  19,  173 
Statutes,  I  g,  173 
Validity,  19,  173 
Valid  under  the   law   of    his  domicil, 

19,  173 
Husband  alid  Wife 

Administrator  with  will   annexed,    ig, 

211 
Appointment     of    administrators     da 

bonis  non,  19,  215 
Death  of  husband  pending  settlement 

of  wife's  estate,  19,214 
Statute  in  England,  19,  188 
Husband  as  Administrator,  i  g,  188 
Absolute  divorce,  19,  189 
Agreement   during    lifetime,   19,    189, 

190 
At  common  law,  19,  188 
Husband   who   has   deserted  his   wife, 

19,  188 
Knowledge  of  marriage,  I  9,  189 
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Settlement,  19,  189,  190 

Statutes  in  the  United  States,  19,  188 

When  husband   may  be  excluded,  19, 

188 
Whether  entitled,  19,  188 
Illegitimates  as  administrators,  ig,  199 
Infants,  ig,  198,  209 
Administration  During  Minority,  1 9,  215 
Examples,  19,  215,  216 
Executor  under  age,  i  9,  215 
In  United  States,  19,  215 
Partj'  entitled   to  administration  un- 
der age,  19,  215 
Powers,  I  9,  216 
When  granted,  ig,  215 
Amount  of  interest,  19,  199 
Corporations,  ig,  199 
Illegitirtiates,  ig,  199 
Infancy  and.  extreme  old  age,  ig,  108 
Nomination  hy  the  person  entitled,  i  g, 

199 
Renunciation,  ig,  199 
Whether  a  disqualification,  19,  198 
In  general,  i  g,  204 
"Inhabitants,"  10,  773 
Insanity,  i  g,  197 
Insolvency,  ig,  196 
Interested  in  the  estate,  i  g,  204 
Judge,  interest  of,  ig,  163 
Jurisdiction,  ig,  162 

Jurisdiction    of  f  rebate  court  in  the 
allotuance    or    rejection     of    claims 
against    decedents,    see    Debts    of 
Decedents. 
Probate  court,  see  Surrogate. 
Surrogate,  see  Sitrrogate. 
Court*  exercising  jurisdiction,  ig,  162 
Domicil,  1 9,  164 

Abandonment  of  domicil,   19,  166 
As  affecting  jurisdiction,  ig,  164 
Burden  of  proof,  ig,  165 
Death  in  itinere,  19,  165 
Domicil  of  origin,  19,  166 
General  rule,  ig,  164 
In  England,   ig,  166 
Intention  to   settle  in  another  domi- 
cil, ig,  165 
Place  of  destination,  ig,  165 
Two  domicils,  ig,  165 
What  constitutes  a  domicil,  19,  165 
Within  limits  of  jurisdiction  at  time 
of  death,  i 9,  164 
Foreign  Wills,  i  g,  173 
Ancillary,  19,  173 
In  general,  19,   173 
Statutes,  ig,  173 
Validity,  ig,  173 
Valid  under  law  of  his  domicil,  19, 

■73 
In  America,  19,  162 
In  Great  Britain,  19,  162 
Interest  of  judge,  I  g,   163  | 

Orphan's  court,  ig,  162 
Situs  of  Property 
Personal  Estate,  ig,  166 

Between  several  courts  in  the  same 
state,  ig,  167 
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Bills  and  notes,  i  g,  169 

Bond,  19,  169 

Cases  in  which  administration  has 

been  refused,  i  9,  169 
Claim  of  damages  for  death,  19, 

169 
Claims    against    .insurance    com- 
pany, ig,  168 
Debtor  settling  in  another  jurisdic- 
tion, I  9,  170,  172 
Debts,  ig,  168 

Debts  due  by  the  state,  i  9,  168 
Examples,  19,  166-172 
Goods   brought  into  county    after 

death  of  decedent,  i  9,  170 
In  general,  19,  166 
Personal  estate   not   in    place    of 

domicil,  i  9,  166 
Shares,  i  9,  169 
Specialty  debt,  ig,  169 
Real  estate,  19,  172 
Knowledge  of  marriage,   19,189 
Letters,  ig,  176 

Letters  issued  on  Christmas  day,  19,  205 
Letters  of  Administration,  see  infra.  De- 
cree; Procedure. 
Revocation  of  letters,  see  Executors 

AND  Administrators. 
Administrator  de  bonis  non,  see  infra. 

Administrators  de  Bonis  Non. 
Administration    during    absence,    19, 

216 
Administration  During  Minority,  19,  215 
Examples,  19,  215,  216 
Executor  under  age,  19,  215 
In  United  States,  19,  215 
Party  entitlejd  to  administration  un- 
der age,  19,  215 
Powers,  19,  216 
When  granted,  ig,  215 
Administration  Pendente  Lite,  19,  216 
Contest  over  a  will,  ig,  216 
Contest  over  right  to  administration, 

19,  216 
Discretion  of  court,  19,  217 
Examples,  19,  216,  217 
Termination,  19,218 
When  appointed,  ig,  217 
Who  may  be  appointed,  19,  216 
'    Appointment  of  Administrators,  19,  188 
Age,  19,  198 
Amount  of  interest,  ig,  199 
Corporations,  ig,  199 
Examples,  ig,  198,  199 
Illegitimates,  ig,  199 
Infancy  and  extreme  old  age,  19, 

198 
Nomination    by    the     person    en- 
titled, ig,  199 
Renunciation,  19,  199 
Whether  a  disqualification,  i  g,  198 
Construction  of  31  Edw.  iii,  ig,  188 
General  considerations  affecting  the 
choice  of  administrators,   19,  195 
Public  Administration,  ig,  201 
Clerk,  1 9,  203 
County  treasurer,  19,  203 
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Creditor,  ig,  203 

Examples,  ig,  202 

In  general,  i  g,  199 

Person  entitled  to  qualify,  ig,  201 

Relatives  within  the  state,  19,  202 

Sheriff,  ig,  203 

When  grant  will  not  be  sustained, 
I  g,  201,  202 
Residence,  i  g ,  198 

In  general,  i  g,  198 

Resident  sureties,  i  9,  198 

Whether  a  non-resident   disquali- 
fied, 1 9,  198 
Statutes,  I  9,  188 
Suitableness,  ig,  195 

Adverse  interest,  19,  197 

Business  experience,  19,  196 

Discretion  of  court,  i  g,  195 

Drunkenness     and     improvidence, 
19,  196 

Hostility  to  distributees,   19,    197 

Illiteracy,  i  9,  197 

In  general,  ig,  195 

Insanit3',  i  9,  197 

Insolvency,  ig,  196 

Legal  preference,  19,  195 

Marriage,  19,  197 

Moral  fitness,  ig,  196 

Personal  suitableness,  19,  195 

Sex,  I  g,  197 
Who  Entitled,  i  g,  188 

Creditors,  ig,  193 

Claim  accruing  after   death   of 

decedent,  19,  195 
Claim  barred  by  statute  of  limi- 
tations, I  9,  195 
Creditor  first  applying,   19,  193 
Debt  assigned  after  death  of  de- 
cedent, igj  195 
Examples,  ig,  193  19.:; 
Exemptions,  ig,  195 
Funeral  expenses,  ig,  195 
In  general,  19,  193 
In  United  States,  19,  193 
Largest  creditor,  i  g,  194 
Proof  of  debt,  ig,  194 

Husband,  ig,  188 

See  infra,  HUSBAND  AND  Wife. 
Absolute  divorce,  ig,  189 
Agreement  during  lifetime,  19, 

189,  190 
At  common  law,  19,  18S 
Husband   who   has   deserted  his 

wife,  ig,  1S8 
Knowledge  of  marriage,  ig,  189 
Settlement,  ig,  189,  190 
Statute  in  England,  ig,  188 
Statute  in  the  United  States,  19, 

188 
When  husband  may  be  excluded, 

1 9,  188 
Whether  entitled,  ig,  188 

Next  of  Kin,  ig,  192 

Between  next  of  kin  and  widow, 

19,  190 
Examples,  19,  192,  193 
In  England,  ig,  192 
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PROBATE  AND  LETTERS  OF  ADMIN- 
ISTRATION—Co«^V 
Letters  of  Administration — Cont'd 
Appointment  of  Administrators —  Cont'd 
WHO  Entitled— Co?;/' rf 
Next  of  Kin— CoMi'rf 
In  general,  19,  192 
In  the  United  States,  19,  193 
Widow,  19,  189 

Antenuptial  agreement,  ig,  192 
Discretion  of  courts,  i  9,  190 
Divorce,  19,  192 
Nature  of  the  statutes,  19,  190 
Non-resident  widow,  ig,  191 
Preference  to  other  kindred,  i  9, 

190 
Where  there  is  no  valid  marriage, 

I  9.  192 
Whether   preferred   to    next  of 

kin,  I  9,  190 
Widow's  right,  19,  igo 
Appointment    of    Administrators    Cum 
Testamento  Annexo,  i  g ,  209 
Dative  execution  in  Louisiana,!  9,210 
Examples,  19,  209-212 
Executor  dead,  19,  209 
Record,  19,  210 

Renunciation  by  executor,  19,  211 
When   administrator  with   the   will 

annexed  is  appointed,  19,  209 
Where  no  executor  is  appointed,  19, 

209 
Who  May  Be  Appointed,  19,  210,  211 
Executor  who  has  renounced,  19, 

211 
Husband,  ig,  211 
Next  of  kin,  i  9,  211 
Person   having    greatest    interest, 

19,  211 
Residuary  legatee,  19,  211 
Widow,  19,  211 
Appointment  of  Administrators  de  Bonis 
Non,  19,  212 
By  what  rules  appointment  governed, 

19,  214 
Death  of  administrator,  19,  213 
Death  of  husband  pending  settlement 

of  wife's  estate,  19,  214 
Examples,  19,  212-215 
In  Massachusetts,  19,  214 
Necessity  of  actual  vacancy,  19,  214 
Presumption  as  to  Administration,  19, 

215 

Rebuttal  of  presumption,  ig,  215 
When  presumption  arises,  19,  215 
Removal,  19,  213 
Resignation,  19,  213 
To  what  court  application  should  be 

made,  19,  214 
When  appointment  is  made,  19,  212 
As  prima  facie  evidence  of  death,  19, 

187 
Contest  over  a  will,  I9i  184 
Death  necessary  to  a  grant,  i  g,  184 
Death  presumed  from  absence,  19,  184 
Discovery  of  will  after  grant  of  letters, 
21,  366,  378 
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Impeachment  of  decree,  ig,  184 
Interest  in  estate,  ig,  204 
Intestacy  necessary  to  grant  of  admin- 
istration, I  g,  184 
Limited  administration,  19,  209 
Necessity  of  administration,  7,  231 
Person  civilly  dead,  19,  187 
Public  administration,  ig,  305 
Secondary  administration,  ig,  209 
Special  Administration,  19,  218 

Examples,  19,  218 

In  general,  i  g,  218 

In  Massachusetts,  19,  218 

In  New  York,  ig,  218 

Limited  as  to  subject-matter,  19,  218 

Limited  in  time,  19,  218 

When  appointment  made,  19,  218 
Time  Witliin  WMcli  Administration  May 

Be  Granted,  ig,  1S7 

In  absence  of  statutory  regulations, 
19,  188 

In  Connecticut,  ig,  187 

In  Massachusetts,  ig,  187 

In  Pennsylvania,  ig,  188 

In  Tennessee,  19,  187 

In  Texas,  ig,  187 

Statute,  19,  187 
When  Administration  May  Be  Dispensed 

with,  19,  208 

Agreement  among  parties  interested, 
19,  208 

Examples,  ig,  208,  209 

Infant  intestate,  i  9,  209 

In  Indiana,  ig,  208 

In  Louisiana,  i  g ,  209 

In  Maine,  ig,  208 

Pensions,  ig,  209  1 

Persons  of  full  age,  i  g,  208 

Prize  money,  1 9 ,  209 

Small  estates,  i  g,  20S,  209 

Statutory  provisions,  19,  208 
When   a  will   has  been  probated,  ig, 

184 
Limited  administration,  i  g,  209 
Marriage,  i  g ,  197 
Next  of  Kin,  1 6,  703 

Administrator  with  will  annexed,  19, 

211 
Civil  law,  16,  704 
Definition,  16,  703 
Determining  lineal  consanguinity,  16, 

'  703 

Distinguished  from  heirs  at  law,    16, 

703 
Father  preferred  to  mother,  16,  704 
Father's  and  mother's  side,  1 6 ,  704 
Half-blood,  16,  704 
How  ascertained,  16,  703 
Husband  and  wife,  i  6,  704 
Several  persons  of  same   degree,    x6, 

705 
Statutes  of  distribution,   16,  703 
Next  of  Kin's  Bight  to  Administration,   1 6, 
704;  ig,i92 
Between  next  of  kin  and  widow,   19, 

190 
Examples,  i  9,  193 
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Generally,  i  9,  192 

In  England,  i  9,  192 

In  United  States,  ig,  193 
Nomination  o£  person  entitled  to  admin- 
ister, I  9,  199 
Notice,  19,  i8i 
Nullity  of  marriage,  ig,  192 
Nuncupative  wills,  16,  1008,  loi?;  19,184 
Open  and  Close,  16,  203,  204 

When  sanity  of  testator  is  in  issue,  i  7, 
204 
Partial  Probate,  19,  183 

In  England,  i  g,  183 

In  United  States,  ig,  183 

Void  or  illegal  parts,  19,  183 
Pendente  Lite,  19,  216 

Contest  over  a  will,  i  g,  216 

Contest  over  right   to   administration, 
19,  216 

Discretion  of  court,  igf,  217 

Examples,  ig,  216,  217 

Termination,  19,  218 

When  appointed,!  9,  217 

Who  may  be  appointed,  19,  216 
Petition,  ig,  178,  204 
Power  of  attorne3',  ig,  175 
Powers.  I  9,  17s 
Presumption  of  Administration,  i  g,  215 

Appointment     of      administrators     de 
bonis  non,  i  g,  215 

Rebuttal  of  presumption,  ig,2i5 

When  presumption  arises,  ig,  215 
Procedure,  19,  179,  204 

Certificate,  ig,  204 

Citation,  19,  204 

In  general,  ig,  204 

Interested  in  the  estate,  ig,  204 

Letters  issued  on  Christmas   day,    19,. 
205 

Petition,  i  9,  204 

Reading  in  church,  19,  205 

Statutory  form,  i  9,  204 

Where  no  form   is  prescribed   at   law, 
19,  205 

Whether  appointment  is  a  judicial  or 
ministerial  act,  19,205 

Whether  issuing  of  letters  is  a  minis- 
terial or  judicial  act,  ig,  205 
Production 

Of  will  for  probate,  i  g,  178 
Profert  and  oyer,  18,  510 
Proof  of  will,  ig,  183 
Public  Administration,  i  g ,  201 

Clerk,  ig,  203 

County  treasurer,  ig,  203 

Creditors,  ig,  203 

Examples,  i  g,  202 

In  general,  ig,  199 

Person  entitled  to  qualify,  ig,  201 

Relatives  within  the  state,  ig,  202 

Sheriff,  ig,  203 

When  grant  will  not  be  sustained,  i  9, 
201,  202 
Reading  in  church,  i  g,  205 
Record,  i  g,  210 
Removal  of  causes,  20,  985 
Renunciation,  ig,  199 

I-D— 19  289 


Residence,  see  infra,  Domicil   as  Af- 
fecting Jurisdiction. 
Kesidence  of  Administrator,  i  g ,  19S 
In  general,  i  g,  19S 
Resident  sureties,  ig,  19S 
Whether  a   non-resident  disqualified, 
19,  19S 
Residuary  legatee,  19,  211 
Ees  Judicata,  21,  130,  262 
Birth  of  child,  21,  263 
Decree  claimed  to  be  void  for  want  of 

jurisdiction,  21,  262 
Decrees  for  distribution,  21,  263 
Examples,  2 1 ,  262,  263 
Foreign  judgments,  21,  281 
In  general,  2  i,  262 
Judgments  of  sister  states,  2  i,  285 
Partition,  2  i,  2/)3 

What  matters  are  concluded,  21,  262 
Revocation  of  Probate,  2  i ,  379 

As  to  removal  of  representative,  see 
Executors  and  Administrators. 
Amendment  of  citation,  2  i,  38S 
Cause,  2 1 ,  382 

Collusion,  2  1 ,  382 
Discovery  of  posterior  will,  21,  383 
Failure  to  conform  to  statutory  re- 
quirements, 2  1 ,  383 
Fraud,  2  i ,  382 
Mistake,  2  i,  382 
Testator   supposed   to  be  dead,  2 1 , 

382 
Two  wills  not  inconsistent,  21,  383 
Want  of  jurisdiction,  2  i  >  382 
Definition,  21,  379 
Effect,  2  1 ,  386 

In  general,  2 1 ,  386 
Pursuing  property  in   hands  of  dis- 
tributee, 2 1    386 
Right  of  bona  fide  purchasers  from 
distributee,  2  i ,  386 
Equitable  nature  of  the  power,  2  i,  381 
Fraud,  21,  386 
How  Effected,  2  i ,  383 

Appeal     from    decree     establishing 

probate,  2  i ,  384 
Compliance  with   statute,   2  i ,   384— 

39S 
Court  of  equity,  2  i ,  384 
In  court  wiiich  decreed  original  pro- 
bate, 2  1 , 384 
In  superior  court,  2  i,  384 
Notice  of  proceedings,  21,  383 
Original  proceedings,  21,  384 
How  right  is  lost,  2  i ,  386 
Jurisdiction,  2  i ,  379 
Certiorari,  2  i,  381 
Court  of  Probate,  21,  381 

Revocation  of  erroneous   and   in- 
valid probate  distinguished,  2 1 , 
381 
Generally,  2  i,  379 
Jurisdiction  of  chancery  courts,  21, 

379 
Writ  of  error,  21,  381 
Limitation  of  actions,  2  i ,  385,  386 
Necessity'  of  direct  proceedings,  2 1 ,  383 
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PROBATE  AND  LETTERS  OF  ADMIN- 
ISTRATION—C««/'rf 
Revocation  of  Probate — Cont'd 

Notice,  2  1 ,  383 

Petition,  21,  388 

Pleading,  2  i ,  387 

Practice,  2  i ,  387 

Proving  codicil  after  probate  of  a  will, 

2 1 ,  387 
Revocation   of  erroneous   and   invalid 

probate  distinguished,  2  i ,  381 
Revocation  of  probate  and  revocation 

of  letters  testamentary  distinguished, 

2  1 .  379 
Service  of  citation,  a  i ,  388 
Surrogates'  courts,  24,  985 
Time  vifithin  vvhich   application   must 

be  made,  2  i ,  387 
Unreasonable  delay,  2 1 ,  387 
Wbo  May  Institute  Proceedings,  2 1 ,  385 
Party  interested,  2  i ,  3S5 
Party  to    proceedings    resulting    in 

probate,  2 1 ,  385 
Relinquishment,  2  i ,  385 
Secondary  administration,  ig,  209 
Situs  of  Property 
Jurisdiction 
Personal  Estate,  ig,  166 

Between  several  courts  in  the  same 

state,  ig,  167 
Bills  and  notes,  i  g,  169 
Bond,  rg,  169 
Cases  in  which  administration  has 

been  refused,  ig,  169 
Claim  of  damages  for  death,  ig, 

169 
Claims  against  insurance  company, 

ig,  i68 
Debtor  settling  in  another  juris- 
diction, ig,  170,  172 
Debts,  ig,  168 

Debts  due  by  the  state,  19,  168 
Examples,  ig,  166-172 
Goods  brought  into  county  after 

death  of  decedent,  i  9,  170 
In  general,  i  9,  166 
Personal   estate    not    in    place  of 

domicil,  i  g ,  166 
Shares,  ig,  169 
Specialty  debt,  19,  169 
Real  estate,  ig,  172 
Small  estates,  ig,  209 
Solemn  Form,  ig,  180 
Nature,  i  g,  180 

Waiver  of  notice,  ig,  181 
Notice,  I  9,  180 
Personal  service,  19,  181 
Special  Administration,  19,  218 
Examples,  19,  218 
In  general,  i  g,  218 
In  Massachusetts,  ig,  218 
In  New  York,  19,  218 
Inventory,  7,  304 

Limited  as  to  subject-matter,  19,  218 
Limited  in  time,  19,  218 
When  appointment  made,  19,  218 
Statutory  form,  19,  204 


Suit 

Whether   probate  proceedings    are    a 
suit,  2  4 ,  494 

Suitableness  of  Administrator,  19,  195 
Adverse  interest,  ig,  197 
Business  experience,  19,  ig6 
Discretion  of  court,  ig,  195 
Drunkenness   and   improvidence,    19, 

196 
Hostility  to  distributees,  19,  197 
Illiteracy,  ig,  197 
In  general,  19,  195 
Insanity,  i  9,  197 
Insolvency,  ig,  196 
Legal  preferences,  ig,  195 
Marriage,  i  9,  197 
Moral  fitness,  1 9 ,  196 
Personal  suitableness,  I  9,  195 
Sex,  19,  197 

Suppression  of  will,  ig,  178 

Testamentary  papers,  see  infra.  What 
Papers  REqyiRE  Probate. 

Time  Within  WUcIi  WUl  Should  Be  Pro- 
duced for  Probate,  ig,  178 
In  the  absence  of  legislation,  i  9,  178 
Statutory  requirements,  ig,  178 

Venue,  28,  242 

Wbat  Papers  Kequire  Probate,  1 9,  174 
Authenticated  copy  of  will,  19,  175 
Codicils,  ig,  175 
Examples,  ig,  174-178 
Execution  of  power,  i  9,  175 
Extraneous  papers  referred  to  in  a  will, 

19,  176 
In  England,  19,  175 
In  general,  i  9,  174 
Letters,  ig,  176 

Paper  appointing  executor,  19,  178 
Papei;  binding  guardian,  19,  178 
Papers  not  testamentary  in  character, 

19,  176 
Papers  testamentar3'  in  character,  i  g , 

174      , 

Power  of  attorney,  ig,  175 
Where  no  form  is  prescribed  by  law,  1 9, 

205 
Whether    appointment   is   a  judicial   or 

ministerial  act,  ig,  205 
Whether  issuing  of  letters  is  a  ministerial 

or  judicial  act,  ig,  205 
Widow,  19,  190 

Antenuptial  agreement,  ig,  192 

Discretion  of  courts,  i  g,  190 

Divorce,  19,  192 

Nature  of  the  statutes,  19,  190 

Non-resident  widow,  19,  191 

Preferred  to  other  kindred,  19,  190 

Where  there  is  no  valid  marriage,  1 9i 
192 

Whether  preferred  to  next  of  kin,  ig, 
190 

Widow's  right,  ig,  190 
Will  annexed,  see  infra,  Appointment 

OF    Administrators    Cum    Testa- 

MENTO  AnnF.XO. 

PROCEDENDO,  ig,  218 

Distinguished  from  mandamus,  19,  219 
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Production  of  Documents. 


Examples  of  use,  19,  218,  219 
From  what  court  issued,  19,  218 
Justice  of  the  peace,  19,  219 
Nature,  19,  218 
When  granted,  ig,  218,  219 
PROCEDURE,  19,  219 
PROCEEDING,  19,  220 

Common  proceeding,  3,  347 

Criminal  proceedings,  19,  221 

Gaol  liberties,  ig,  221 

Judicial  proceedings,  18,  301 

More  comprehensive  than  judgment,  ig, 

220 
"Proceeding"  in  the  sense  of  "action," 

I g, 220 
Proceedings  in  court,  ig,  220 
Regular  proceedings,  20,  723 
Wliether    the   term    includes    pleadings, 

I  9, 220 
PROCEEDS,  19,  221 

Net  proceeds,  16,  488 
PROCESS,  ig,  221 

See  Arrest  (civ.  cas.)  ;  Attachment; 

Executions;    Mittimus;    Service 

OF  Process  ;  Subpcena  ;    Summons  ; 

Warrant;   Writs. 
As  for  liability  of  sheriff,  constable,  or 

other  officer  for  false   imprisonment, 

see  False  Imprisonment. 
Due  process   of  law,  see  Due  Process 

OF  Law. 
In    United   States   courts,   see   United 

States  Courts. 
Subfcena,  see  Subpcena. 
Warrants,  sec  Warrants. 
Amendment  of,  i,  552 
Clerk's  duty  to  issue,  I  g,  562* 
Definition,  19,222;  22,  107 
Enforcing  issuance   by   mandainus,i  19, 

562/1 
Examples,  ig,  222,  223 
Form  of 

Constitutional  law,  3 ,  695 
Garnishment,  8,  iioo 
In  account  render,  i,  131 
In  whose  name  process  should  run,  tg, 

468 
Irregular  proces's,  1 1 ,  844 
Issuance  of  dies  non  juridicus,  5,  85 
Manufacturing  process,  14,  264 
Necessity  of  Process,  ig,  224;  22,  108 

See  Due  Process  of  Law. 
Rules  to  show  cause,  i  g,  223 
Scire  facias,  ig,  223 
Stamps,  21,  322 
Summons,  19,222;   24,514 
Taxation,  25,  116 

Constitutional  restrictions,  25,  117 

In  general,  25,  116 

Permission  to  enter  suits,  25,  117 

Unsuccessful  party,  25,  117 
Trespass  on  the  case,  2  6 ,  704 
United  States  commissioners,  27,  549 
Vexatious  Process 

Stay  of  proceedings,  23,  522 
Whether    summons    is    a   process,    1 9, 

222 


PROCESSIONING,  19,225 
PROCESS  VERBAL,  19,  225 
PROCLAMATION,  19,225 
Records,  20,  505 
When  they  take  effect,  19,  36 
PROCURATION,  see  Mandate. 
PROCURE,  19,  226;  24,  490 
PRODUCE,  g,  310;  19,226 
Produce  broker,  ig,  227 
Produce  of  farm,  2,   161 
Produce  of  mines,  ig,  227 
PRODUCE    EXCHANGE,      see    Trade, 

Board  of. 
PRODUCTION,  19,  227 
PRODUCTION  OF  DOCUMENTS,  19,  227 
See    generally,    Bill    of    Discovery  ; 

Lost  Papers. 
See  Notice  to  Produce  Papers  ;  Sec- 
ondary Evidence. 
As  to   subpoina   duces    tecum,   see   Sub- 
pcena Duces  Tecum. 
Acts  of  state,  i  g,  229,  253 
Affidavit,  J.,  209 
Agency,  7,  105 

Where  adverse   party  is   agent  of  ap- 
plicant, I g ,  243 
Where  documents  are  in  the  hands  of 
adverse  party's  agent,  19,  244 
An  admission  of  possession  in  answer  in 

equity,  i ,  603 
Appeal,  19,  235 

Books  of  Corporations,  17,  171;  ig,  231 
See  Stockholders. 
Action  for  refusal  to  allow  inspection, 

19,234 
Agents,  I  g ,  234 
Attorney,  19,  233,  234 
Books  considered   as  private  with  re- 
gard to  strangers,  19,  231 
Deposit  of  banking  corporation,  i  9,  231 
Examples,  ig,  233-240 
Extent  of  the  right,  i  o,  233 
In  New  York,  i  g ,  239 

Banking  corporations,  i  g ,  240 
General  provisions,  i  g ,  239 
Inspection  not  exercisable  at  pleasure 

ig,  232 
Mandamus,  4,  290;  19,  234 
Affidavits,  i  9,  236 

For  inspection  before  trial,   ig,  234 
In  general,  ig,  234 
Making  demand,  i  g,  236 
Necessity  of  demand,  i  g,  236 
Reasons  must  be  clear,  i  g ,  235 
Refusal  of  demand,  i  g,  236 
Where  suit  is  pending,  ig,  234 
Whether  the  writ  issues  as  a  matter 

of  course,  i  g,  234 
Who  .Tre  necessary  parties,   ig,  237 
Object  of  the  inspection,  ig,  233 
Right  of  strangers  to  inspect,  ig,  231, 

237 

Scope  of  the  right,  19,  233 

Shareholder  or  stockholder  employed 
as  counsel  for  adverse  party,  19,  233 

Statutes  relating  to  production  of  docu- 
ments, 1  9,  239 
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Production  of  Documents. 


PRODUCTION  OF  DOCUMENTS— Co»/:'rf 
Books  of  Corporations — Cont'd 
Strangers,  19,  231,  237 
Bill  of  discoverj,  19,  238 
Criminating  one's  self,  4, 270;  7, 105; 

19,  238 
How  inspection  obtained,  19,  238 
In  general   19,  237 
In  New  York,  ig,  239 
Secondary  evidence,  19,  237 
Statutes    relating    to    production    of 

documents,  19,  238-241 
Stranger  a  defendant  in  suit  brought 
by  corporation,  19,  237 
When  inspection  may  be  had,  19,  232 
Where   the   production  was  subject  to 
indictment,  4,  270;  ig,  238 
Books  of  public  officers,  i  9,  229 
Breacb  of  Promise 

Private  documents   for  inspection   be- 
fore trial,  I  9,  246 
Compelling   witness    to    produce    docu- 
ment which  would  criminate  himself, 
4,  270;  7,  105;  19,  238 
Compelling    witness    to    produce     title 

deeds,  7,  105 
Congress,  19,  249 
Court  compelling  attorneys  to   produce, 

i>  94S;  19.  233 
Deeds,  i  g,  242 
Demand 
Corporate  Books,  1 9,  236 

Proper  time  or  place,  19,  236 
Showing  demand  by  affidavit,  1 9 ,  236 
Showing  refusal,  19,  236 
What  is  meant  by  refusal,  19,  237 
Deposit  and  transfer  books,  i  g,  241 
Divorce  cases,  5,  766 
Documents  held   by   another   person   as 

trustee,  attorney,  etc.,  7,  105 
Executors    and    administrators,    7,    105, 

406;  I  9,  242 
Expert  and  Opinion  Evidence 

Private  documents,  19,  248 
Forcing  party  to  use  document  that  has 

been  called  for,  7,  iii 
Forgery 

Inspection   of  private    papers    before 

trial,  I  9 ,  245 
Records,  ig,  252 
For  inspection  before  trial,  19,  227 
Impounding  papers,  19,248 
Irrelevant  parts,  19,  247 
Journals  of  legislature,  i  9,  229 
Legislative  action,  tg,  229 
Legislative  bodies,  i  9',  486 
Mandamus,  1 9,  230 
Books  of  Corporation,  4,  290;  ig,  235 
Affidavits,  ig,  236 
For  inspection  before  trial,   1 9,  234 
In  general,  ig,  234 
Making  demand,  ig,  236 
Necessity  of  demand,  ig,  236 
Reasons  must  be  clear,  ig,  235 
Refusal  of  demand,  19,  236 
To  whom  writ  is  directed,  19,  237 
Where  suit  is  pending,  i  g,  234 
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Whether  writ  issues  as  a    matter  of 
course,    ig,  235 

Who  are  necessary  parties,    ig,  237 
Master  in  chancery,  14,  924 
Official  register,  19,  229,  253 
On  bill  of  discovery,  2,  209 
Parish  books,  ig,  242 
Party  criminating    himself,    4,   270;    7, 

105;  19.  H4.  238 
Perjury,  ig,  252 
Private  Documents 
At  Trial,  I  g,  253 

Documents  in    hands  of  third   par- 
ties, 19,  257 
Documents  in  the  Hands  of  tbe  Ad- 
verse Party,  ig,  253,  254 
Notice  to  produce j  see  Notice   to 

Produce. 
At  common  law,  i  9,  254;  27,  619, 

623 
In  United  States  Courts,  i  g ,  249,  255 
Against  United   States,    ig,  256 
'  Compelling     compliance      with 
order,  i  g ,  256 
"  Due  notice  "  i  g    256 
Examples,  ig,  255,256 
Order,  ig,  255 
Penalty  for  failure  to  produce, 

19,  256 
Practice,  ig,  255 
Practice  of  state  courts,  ig,  255 
Regulated  by  statute,  ig,  254 
Remedy  cumulative,  i  9,  255 
Right  of  inspection  before  trial, 

19,  257 
To  what  cases   remedy  applies, 

19,255 
When  motion  is  to  be  made,  1 9, 
256 
Statutes,  I  g,  257 

Time  for  asking  production,  i  9, 257 
Whether  production  can  be  forced, 

19.  254 
Inspection  Before  Trial,  i  g ,  342 
Affidavit,  I  g ,  246 
Averments,  19,  247 
By  party  seeking  to  excuse  himself 

from  discovery,  19,  247 
In  New  York,  ig,  247 
Necessity,  ig,  246 
Necessity  of  information,  19,  247 
That  certain  portions  do  not  relnto 
to  the  matter  in  question,  19,247 
Agents,  19,  243 

Bill  in  equity  for  a  discovery,  i  g,  243 
Breach  of  promise,  ig,  246 
Cases  in  which  inspection  was  grant- 
ed, ig,  245 
Delivery  of  paper  to  officer,  19,  248 
Doctrine  at  common  law,  19,  242 
Doctrine  Under  Statutes,  1 9,  248 
Federal  courts,  19,  249 
In  England,  i  g,  248 
In  general,  ig,  248 
Power  of  congress  to  compel  pro- 
duction  of    private   documents, 
19,  24s 
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Production  of  Sociiments, 


Document  in  the  hands  of  agent,  19, 
244 

Documents  which  may  be  made  evi- 
dence to  the  action,  i  9,  244 

Enlarging  the  time  to  plead,  ig,  244 

Experts,  i  g,  248 

"Fishing  investigation,"  19,  245 

Forgery,  19,  245 

General  examination  of  books,   19, 

24s 
Impounding  of  the  papers,  I  9,  248 
In  general,  ig,  242 
Interest   of    the  applicant   in   docu- 
ment, 19,  244 
Irrelevant  portions,  19,  347,  248 
Peremptory  order,  ig,  244 
Personal  representatives,  19,  242 
Persons  claiming  under  a  deed,  ig, 

242 
Privileged  communications,  ig,  246 
Sealed  instruments,  ig,  243 
Sealing  up  irrelevant  parts,  i  9,  247 

2^8 
Trustees,  19,  245 
United  States  statutes,  19,  255 
Who  entitled  to  examination,  19,248 
Filylleged  Communications,  19,  144 

See    generally.     Privileged     Com- 
munications. 

Appearance  of  paper,  19,  144 

Correspondence  between  attorney  and 
client,  19,  146 

Criminal  cases,  ig,  144 

Dates,  ig,  145 

Documents,  ig,  144 

See  generally.    Privileged    Com- 
munications. 
Appearance  of  paper,  19,  144 
Correspondence    between     attorney 

and  client,  i  9,  146 
Criminal  cases,  19,  144 
Dates,  I  9,  145 
Existence  of  paper,  19,  144 
Information  derived  from,  19,  144 
In  general,  i  9,  144 
In  hands  of  third  persons,  19,  146 
Instruments  held  on  behalf  of  clients, 

ig.  144 

Letters,  ig,  146 
Names,  i  g,  145 
Not  relating  to  the  particular  suit, 

19,  145 

Papers  which  client  could  be  com- 
pelled to  produce,  i  g,  145 

Possession  of  the  paper,  ig,  144 

Questions  in  regard  to  nature  of  docu- 
ments, ig,  145 

Secondary  evidence,  ig,  144,  146 

Situation  of  the  paper,  19,  144 

Telegrams,  19,  146 

Where  attorney  and  client  are  co- 
defendants,  19,  147 

Whether  person  with  equal  interest 
in  papers  with  client  can  compel 
production,  ig,  145 
Existence  of  paper,  ig,  144 
Information  derived  from,  19,  144 
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In  general,  i  g,  144 

Instruments  held  on  behalf  of  clients, 

19,  144 
Letters,  i  g,  146 
Names,  i  g,  145 
Not  relating  to  the  particular  suit,  19, 

HS 

Papers  which  client  could  be  compelled 
to  produce,  i  9,  145 

Possession  of  the  paper,  i  g ,  144 

Questions  in  regard  to  nature  of  docu- 
ments, ig,  145 

Secondary  evidence,  ig,  144,  146 

Situation  of  the  paper,  ig,  144 

Telegrams,   ig,  146 

Where     attorney  and     client    are    co- 
defendants,   19,147 

Whether-  person  with  equal  interest  in 
papers  with  client   can  compel  pro- 
duction, ig,  145 
Public  Documents,  19,  227 

Judicial  -writings,  see  infra.  Records. 

At  Trial,  1 9,  251 

Effect  of  statutes  permitting  proof  by 

copy,  tg,  252 
Forgery,  ig,  252 
In  general,  19,  251 
In  what  courts,  ig,  252 
Non- Judicial  Writings,  i  9,  253 
Acts  of  state,  19,  229,253 
Ofiicial  registers,  ig,  253 
Perjury,  ig,  252 
Proved  by  copies,  ig,  252 
Reasons  for  not  producing,  i  g,  252 
When  original   record   must  be  pro- 
duced, I  g,  252 

Classification,  ig,227 

For  Inspection  Before  Trial 
Acts  of  state,  i  g ,  229 
Books  of  public  officers,  ig,  229 
Enforcement  of  rights,  ig,  230 
How  access  obtained,  i  9,  230 
Journals  of  legislative  bodies,  i  g,  229 
Legislative  acts,  ig,  229 
Limitation  of  the  right  of  inspection, 

ig,  230 
Mandamus  to  compel,  ig,  230 
Non-judicial  writings,  19,  229 
Official  registers,  19,  229 
Persons  having  no  interest,  i  9,  230 
Records 

At  Trial,  1 9,  251 

Effect  of  statutes  permitting  proof  by 

copy,  1 9 ,  252 
Forgery,  I  g.  252 
In  general,  xg,  251 
In  what  courts,  19,  252 
Perjury,  i  g,  252 
Proved  by  copies,  19,  252 
Reasons  for  not  producing,  ig,  252 
When  original  record   must  be  pro- 
duced, I  g ,  252 

For  Inspection  Before  Trial,  1 9,  228 
Records  of  the  public  courts,  i  9,  228 
To  base  actions   for  malicious  prose- 
cution, I  9,  228 
What  the  right  implies,  19,  229 
Vol.  II. 


Products. 


INDEX-DIGEST. 


Profits  a  Prendre. 


PRODUCTION  OF  DOCUMENTS— Co«i'rf 

Kecords — Cont'd 

For  Inspection  Before  Trial — Cont'd 
Where    officer    refuses    to    produce 
papers,  i  g,  229 
Rolls  of  copyhold  court,  ig,  241 
Sealed  instruments,  19,  242 
Sealing  up  irrelevant  parts,  19,  247 
Semi' Public  Documents,  ig,  231 
See  infra.  Books  of  Corporations. 
At  trial,  19,  253 
Character,  19,  231 
Classification,  ig,  231 
For  Inspection  Before  Appeal,  i  g ,  235 

Deposit  and  transfer  books,  ig,  241 
For  Inspection  Before  Trial 
Parish  books,  ig,  242 
Rolls  of  copyhold  courts,  19,  241 
Statutory  provisions,  2,  209 
Supplementary  Proceedings,  24,  637 

Contempt,  24,  663 
Trustees,  tg,  243 

United  States  Courts,  i  g ,  249;  2  7 ,  619, 623 
Private  Documents  at  Trial,  i  g ,  254 
Against  the  United  States,  ig,  256 
Compelling  compliance  with  order, 

ig,  256 
"  Due  notice,"  i  g ,  256 
Examples,  19,  255,256 
Order,  19,255 
Penalty  for   failure  to  produce,  19, 

256 
Practice,  i  9,  255 
Practice  of  state  courts,  i  9,  255 
Regulated  by  statute,  i  g,  254 
Remedy  cumulative,  ig,  255 
Right  of  inspection  before  trial,  i  g, 

227 
To  what  cases  remedy  applies,   i  g , 

255 
When  motion  is  to  be  made,  i  g,  256 
'        Private  documents  for  inspection  before 
trial,  ig,  249 
Using  a  document  which  a  party  refuses 

to  produce,  7,  iii 
When   witness   may   refuse    to   produce 
documents,  7,  105 
PRODUCTS,  19,226 

Of  his  own  farm,  7,  812 
PROFANITY,  19,257 
See  Blasphemy. 
Municipal  corporations,  15,  1191 
Obscenity,  17,8 
See  Obscenity. 
Evidence,  17,  12 

Forfeiture  of  articles  not  obscene,  17,9 
Indictment,  17,11 
Statutorj'  provisions,  17,  9 
What  pictures  come  within  the  statute, 

17,9 

Ordinances,  17,249 
PROFESSION,  1 9,  257;  25,487 

Employment,  6,  637 

Whether  property,  ig,  288 
PROFESSIONAL,  19,  ^57 

Professional  artist,  i  9,  257 

Professional  employment,  19,  257 


PROFESSIONAL   MEN,   see   Attorney 
AND   Client  ;    Physicians   and  Sur- 
geons. 
PROFITABLY,  15,  598 
PROFITS,  5.729;  19,257 
Patents 

As  to  patentee's   right  to  profits,  and 
■what    are   profits,    see    Infringe- 
ments. 
Trespass,  see  Trespass. 
Commissions,  ig,  259 
Definition,  10,  765 
Distinction   between   compensation  and 

profits,  3,  380 
Gross  Profits 

Partnership,  i  7 ,  907 
Insurable  interest  in,  11,  317 
Marine  insurance,  14,  326 
Mesne  Profits,  1 5 ,  386 
See  Mesne  Profits. 
Action  for  assignment  of  dower,   11, 

1006 
Joinder  of  counts  for,  1 1 ,  1005 
Separate  action  for,  11,  1006 
Net  Profits,  1 6 ,  488 ;  i  g ,  259 

Partnership,  i  7 ,  906 
Offices  of  profit,  i  g ,  393 
Out  of  the  profits,  i  7,  290 
FartnersMp,  i  7 ,  906 

As  to  ivhat  sharing  in  f  refits  consti- 
tutes a  fartnershif,  see  Partner- 
ship. 
Expenditures,  17,  907 
Gross  profits,  17,  907 
Net  profits,  i  7,  906 
Pecuniary  profits,  i  8 ,  256 
Profit  on  cargo,  2 ,  735 
Profits  and  income  distinguished,  i  g,  258 
Profits  as  distinguished  from   rent,  5,51 
Profits  used  in  construction,  ig,  259 
Kents  and  Profits,  i  g ,  259 

Joint 'tenants  and  tenants  in  comni07i, 
see  Joint  Tenants  and  Tenants 
IN  Common. 
Stock 

Whether  capital  stock  includes  cumu- 
lative profits,  23,  586 
PROFITS  A  PRENDRE,  i  g,  259 

See  generally,  EASEMENTS. 

See  Seaweed. 

Appurtenant,  i  9,  260 

Assignability,  ig,  261 

Deed,  13.  543 

Definition,  ig,  259 

Definition  of  common,  3,  346 

Distinguished  from  Easements,  6,  142;  ig, 

261 

Assignability,  ig,  261 

Held  independently  of  dominant    es- 
tate, 19,  261 

Inheritability,  ig,  261 

Profits  i  prendre  in  gross,  29,  261 

Rights  of  profit,  i  g ,  261 

Taking  water,  i  g,  262 
Distinguished  from  prescription,  ig,  11 
Examples,  i  g ,  260 
Fish  and  fisheries,  8,  25,  26 
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Prohibition, 


How  Acquired  or  Created,  13,   543;  ig, 

262 

B3'  prescription,  ig,  11 

Custom,  ig,  262 

Grant,  ig,  262 

Prescription,  i  g ,  262 
In  general,  i  9,  259 
In  gross,  I  g,  260 
Mining,  ig,  260 

See   generally,    MiNES    AND    MINING 
Claims. 
Nonuser,  i,  3 
Oil,  17,178 
Prescription ,  i  g ,  30 
Quarry,  ig,  595 
Statute  of  frauds,  8 ,  696 
Usages  and  customs,  27,  905 
PROHIBIT,  2 1 ,  295 
PROHIBITION,  19,263 

See   getierally,    Injunction;    Manda- 
mus. 
Against  Whom  Issued,  i  g ,  275 

City  council,  ig,276 

Commissioners,  ig,  278 

Coroners,  19,  278 

Courts,  19,  275,  277 
Circuit  courts,  ig,  277 
County  courts,  ig,  277 
Courts-martial,  i  g,  277 
Generally,  1 9 ,  276 
Justice's  courts,  ig,  277 

Election  commissioners,  19,  279 

Examples,  19,  275,  276 

Executive  officers,  ig,  278 

Generally,  19,  275 

Governor,  19,  278 

Inferior  judicial  tribunals,  i  9,  275 

Mayor,  ig,  277,  278 

Referees,  ig,  278 

Sheriff,  19,  278 
Amount  in  controversy,  ig,  272 
Answer,  i  9,  281 
Appeal,  I  g ,  265 

From  order,  19,  264 

Performing  functions  of,  ig,  265 
Certiorari,  ig,  265 

Conclusiveness  of  judge's  finding,  i  g,  271 
Coroners,  i  g,  278 
Costs,  ig,  282 
County  courts,  19,  277 
Courts-martial,    19,277 
Discretion  of  court,  ig,  264 
Disqualification  of  judge,  12,  49 
Distinguished  from  injunction,  ig,  264 
Distinguished  from  Mandamus,  ig,  264 

In  general,  ig,  264 
Elections,  6,  393 

Against  injunction,  6,  393 

Supreme  court  of  United  States,  6,  393 

To  canvassing  boards,  6,  393 

To  restrain  usurpation  of  office,  6,  393 
Execution 

Issuance  of  writ  after  execution,   ig, 
272 

To    prevent    execution    of    judgment 
appealed  from,  ig,  272 

To  prevent  issuance  of  writ,  i  g,  275 
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To  prevent  officer  from  enforcing  writ, 
19,27s 
Injunctions,  6,  393;  10,  986 
Interest  of  judge,  ig,  272 
Intoxicating  Liquors,  see  Local  Option. 

Effect  of  prohibitory  laws  upon  brew- 
ery and  distillery  property,  5,  70 

Granting  or  refusing  to  grant  license, 
1 1 ,  664 
In  United  States,  19,  264 
Justices,  I  9,  277 
Mayor,  i  9,  278 
Motion  to  quash,  i  9,  282 
Municipal  corporations,  ig,  275,  276 
Nature  of  the  writ,  i  9,  263 
Procedure,  19,  279 

Answer,  i  9,  281 

Common-law  practice,  19,279 

Costs,  1 9,  282 

Enforcement  of  prohibition,    19,  282 

Facts,  ig,  279 

In  general,  i  9,  279 

In  whose  name  writ  runs,  i  g,  280,  281 

Motion  to  quash,  ig,  282 

Notice,  I  9,  281 

Parties,  ig,  280 

Petition  or  information,  ig,  279 

Prohibition  in  cases  of  jurisdiction,  19 
282 

Rule  to  show  cause,  i  g,  279 

Service,  i  9,  281 
.    Stay  of  proceedings,  19,  2S0 

Suggestion  by  inferior  court,   ig,  279 

Vacation,  i  9,  281 

Variance,  i  g,  282 

When  not  decided  merely  upon  a  mo- 
tion, I  9,  280 

When  writ  may  issue,  i  g,  281 
Quia  timet,  i  9,  371 
Referees,  i  9,  278 
Scope,  I  g,  264 
Service,  i  9,  281 
Sheriffs,  19,  278 
Sta3'  of  proceedings,  i  g,  280 
Taxation,  25,  465 

Collection  of  taxes,  i  9,  274 
Time  of  Issuing  Writ,  i  g,  271 

After  execution,  1 9 ,  271 

.\fter  judgment,  ig,  271 

Any  time  before  judgment,  ig,  271 

Material  delay,  ig,  272 

Pendency  of  suit,  19,  271 

Quia  timet,  i  g,  271 
United  States  Courts,  i  9,  267  ;  27,  635 

Supreme  court,  27,  639 
Vacation,  i  g,  281 
Variance,  ig,  282 
Want  of  jurisdiction,  i  2,  311 
What  Courts  May  Issue  Writ,  i  g,  266 

Appellate  courts,  ig,  267 

Coordinate  courts,  19,  266 

Courts   of  general  common-law  juris- 
diction, 19,  266 

Courts  of  last  resort,  19,  266 

Federal  courts,  ig,  267;  27,  635,  639 

In  general,  i  9,  266 

State  courts,  19,  267 
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Property. 


PROHIBITION— Co»rrf 

When  Granted  or  Refused,  ig,  264,  268 
See  infra.  Time  of  Issuing  Writ. 
Amount  in  controversy,  i  9,  272 
As  a  matter  of  right,  19,  264 
Collection  of  taxes,  i  9 ,  274  ',25,  465 
Competency  of  judge,  19,  574 
Conclusiveness  of  finding  of  judge,  19, 

271 
Discretionary  power  of  court,  19,  264 
Examples,  19,  269,  270 
Generally,  19,  268,  273 
Inferior  court  going  beyond   its  legiti- 
mate powers,  19,  269 
Irregularity  in  proceedings,  ig,  274 
Judgment  partially  wrong,  ig,  274 
Jurisdiction    dependent    on    contested 

facts,  I  g,  271 
Jurisdiction  doubtful,  ig,27i 
Jurisdiction  of  court,  ig,  274 
Jurisdiction  undetermined,  19,  273 
Ministerial  proceedings,  ig,  270 
Misconstruction  of  statutes,  ig,  270 
Necessity,  19,  264 
Proceeding  under  an  unconstitutional 

act,  I  9,  270 
To  prevent  execution,  ig,  272 
To  prevent  execution  of  judgment,  ig, 

272 
To  prevent  issue  of  .execution,  19,  274 
To  prevent  officer  from  enforcing  exe- 
cution, I  g,  265 
What  may  be  considered,  19,  274 
When  right  is  clear,  ig,  270 
Where  application  has  not  been  made 

to  court  below,  i  g,  273 
Where   inferior  court  has  jurisdiction, 

I  g ,  268 
Where  judge  is  interested,  1 9,  272 
Where  no  question  of  jurisdiction  has 

been  raised,  19,  270 
Where  other  adequate  remedy  exists, 

19,264,265 
Where  proceedings  have  been  void,  i  9, 

273 
Where  the  act  is  already  done,  i  9,  273 
Where  there  is  another  remedy,   19, 
264 

Where   there  is    another  adequate  rem- 
edy, 19,  264,  265 

Whether  a    continuation   of   the    action 
prohibited,  19,  264 

Whether  an  original  action,  19,  264 

Writ  of 

In  admiralty,  i,  204 

Writ  of  Error 

Performing  functions  of,  19,  265 
PROMISE,  19,282 

Sec  Breach  of  Promise  of  Marriage; 
Contracts. 

As  to  promises  to  answer  for  the  drht  of 
another,  see  Frauds,  Statute  of. 

Collateral  promise,  3,  311 

Concurrent  promises,  ig,  283 

Dependent  promises,  19,  283 

Independent  promises,  ig,  283 

Mutual  promises,  ig,  283 


New  promise,  1 6 ,  490 

Original  and  collateral  promise,  19,283 

Fledge 

Verbal  promise,  18,  293 
Promise    and    representation     distin- 
guished, I  9.  283 
PROMISSORY  NOTES,  see   Bills    and 

Notes. 
PROMOTERS,  see  Corporations. 

Railroads,  ig,  786 
PROOF,  19,  283 

See   Burden    of    Proof;    Evidence; 

Reasonable  Doubt. 
Clear  proof,  3,  279 

Distinguished  from  probability,  19,  162 
fireproof,  7,  ioi;6 
Full  proof,  8 ,  983 
Overwhelming  proof,  17,  297 
Proof  to  Eebut 

Resulting  trust,  i  o,  29 
When  "  proof  is  evident  or  presumption 

great,"  g,  207 
PROPER,  19,  283 

Necessary  and  proper,  16,  372 
PROPERTY,    14,  332;    19,283;  25,  loi; 
■   2  9,347>4o8 
See  Community  Property  ;  Personal 

Property;  Real  Property. 
Literary     property,      see      Literary 

Property. 
Absolute  property,  i  9,  289 
And  effects,  6,  187 
Appertaining  to  railroad,  i,  630 
Arresting  a  female  for  injury  to  property, 

19,  283 
Business,  i  g,  288 
Captured  property,  2,  730 
Choses  in  action,  i  9,  287 
Easements,  19,  2S5 
Eminent  domain  law,  ig,  288         ' 
Equivalent  to  estate,  ig,  2S6 
Examples,  ig,  284,  285 
Franchises,  ig,  285 
General  property,  ig,  288 
In  a  will,  I  g,  286 
In  chattels,  3,  168 
Labor,  19,  286 

Mere  right  of  propert}-,  26,  21,  24 
Mineral  property,  15,  506 
Mixed  property,  i  5 ,  697 
My  property,  16,  no 
Noscitur  a  sociis,  i  9,  286 
Occupation,  19,  288 
Personal  Property,  i  g ,  286 

See  Personal  Property. 

Whether  included  in  the  term  "prop- 
erty," 19,  286 
Power  of  disposition,  ig,  285 
Privileges,  ig,  285 
Profession,  i  g ,  2S8 
Property  at  a  bank,  i  g,  288 
Property  in  land,  ig,  285 
Property  on  board,  14,  332 
Property  within  the  statej^^25,  144,  145 
Prospective  patent,  19,288 
Qualification  of  juror,  12,  324 
Qualified  property,  ig,289 
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Real  property,  19,  286 
Refusal  of  property,  20,  721 
Right  of  action,  19,  287 
Right  to  take  an  appeal,  i  9,  287 
Situs  of  Personal  Property,  22,  787 
See  Probate. 
Demands  against   the  commonwealth, 

22,  788 
Judgments,  decrees,  etc.,  22,  787 
Movable    and    tangible    chattels,    22, 

787 
Promissory  notes  and  bills  of  exchange, 

22,  787 
Shares  in  joint  stock  company,  22,787 
Specialties,  22,  787 
Special  property,  19,  288 
Statute  de  donis,  19,   1054 
Stock  as,  23,  590 
Stock  Exchange 

Seats,  23,  754 
Whether  money  is  property',  19,  288 
Whether  the  term  will  pass  a  fee,  i,  483 
PROPERTY  IN  CUSTODY  OF  COURTS, 

see  Courts. 
PROPOSAL,  19,  289 
PROPOSITION,  see  Contracts. 
PROPRIETARY,  19,  289 
PROPRIETOR,  17,  301 ;  19,289 
.  Contiguous  proprietors,  3,  803 
Proprietors  of  a  railroad,  i  g,  779 
PROPRIETY,  19,290 
PRO  RATA,  19,  290 
PROSECUTE,  19,  290 
Fail  to,  7 ,  659 

To  prosecute  with  effect,  6,  170 
PROSECUTED,  17,  S42 
PROSECUTING    ATTORNEY,  see    Dis- 
trict Attorney. 
See  generally.  Public  Officers. 
PROSECUTING  WITNESS,  19,291 

See  Penalties. 
PROSECUTION,  19,290 

Applied  to  a  defense,  19,  290 
Criminal  prosecution,  ig,  291 
Investigation  of  a  grand  jury.  19,  290 
Whether  synonj-mous  with    indictment, 
19,  290 
PROSTITUTE  ;  PROSTITUTION,  5,  695; 
ig,  291 

See  Abduction  ;  Disorderly  House  ; 
Fornication;  Lewd  and   Lascivi- 
ous Cohabitation  and  Conduct. 
Criminal  Conspiracy 

To  obtain  a  female  for  purpose  of  pros- 
titution, 4,  604 
Definition,  19,  291 
Infamous  crime,  i  o,  605     • 
Inns  and  innkeepers,  1 1,  34 
Intercourse  with  one  man,  i  g,  292 
Libel  and  slander,  1 3 ,  343,  345 
"Taking"  for  the  purpose  of  prostitution, 
25,  2 
PROTECT,  19,  292 
PROTEST,  2,  405;  5,  5282^8;  19,  292 
See  Bills  and  Notes. 
See  generally t  Demand, 
See  Notary  Public. 
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BillB  and  Notes,  2,  405  ;   i  9,  292 
By  Whom  Made,  i  9,  293 

Clerk  of  notary,  i  g,  293       ' 

Law  merchant,  19,  293 

Necessity  of  notar3',  i  g,  293 

Notary,  2,  405;   19,  293 

Statute,  I  9 ,  293 
Construction,  19,297 
Date  of  protest,  i  9 ,  293 
Deftnition,  2 ,  405  Jig,  292 

All  the  steps  necessary  to  charge  in- 
dorser,  i  9,  293 

In  general,  ig,  292 
Evidence  of  dishonor,  z,  406;   ig,  296 
Fact  of  presentment,  ig,  294 
Form  of  protest,  2,  406:    i  9,  293 
Manner  of  presentment,  i  g,  294 
Place  of  presentment,  19,  294 
Presented  before  maturity,  5,5282*' 
Presumption  as  to  regularity,  ig,  297 
Protest  as  evidence,  19,  296 
Qiiestion  of  law  and  fact,  i  g,  .297 
Seal,  I  g,  294 

Signature  of  notary,  i  g,  293 
Waiver  of  Protest,  2,  384 ;  i  9,  297 

How    protest    may   be    waived,    19, 

297 
Indorsement    of    "protest    waived," 

19,  297 
What  amounts  to  a  waiver,  i  g,  297 
What  protest  must  state,  ig,  293 
When  Protest  Is  Necessary,  i  9 ,  295 
By  statute,  i  g,  295 
Checks  and  drafts,  ig,  295 
Foreign  promissory  note,  ig,  295 
Instruction  b^'  drawer  to  drawee   not 

to  pay  bill,  i  9,  296 
Protest  unnecessary,  ig,  296 
To  charge  an  indorser,  i  g,  295 
Where   drawer   has    failed   to    place 
funds  in  the  hands  of  drawee,    i  g, 
296 
Deputy  of  notarv,  16,  773 
Inland  bills,  5,  5282",  528^i°« 
Notary  Public,   2 ,  405 ;  1 6 ,  763  ;  i  g ,  293 
Capacity  to  act  as  affected  by  interest, 

16,774 
Certificate   of  notary  as  evidence,  16 

775,  776 
Due  diligence  required,  16,764 
Duties  and  responsibilities,  16,  763 
Inland  Bills,  i  6,  762,  771 

Examples,  16,  771-772 

Functions    and   powers  of  notaries, 
16,771 
Liabilit3'  of  notary  for  negligence  or 

misconduct,  16,781 
Official  character  of  notary  public,  16, 

763 
Proof  of  dishonor,  16,764 
Question  of  law  and  fact,  i  6,  765 
Seal    sufficient  authentication,   16,  758 
What  is  due  diligence,  16.  764 
Whether  notary  acts  in  official  charac- 
ter, 16,  772 
Notice  of  Protest 

Notice  by  mail,  i  6,  826 
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PROTEST— Co»i;'(/ 

Reexchange,  20,  657 

Signification  of  term,  5,  528«i™ 

Voluntary  payment,  i  8,  219 

Waiver  of 

In  notice,  5,  528«^'* 
PROTESTANT,  19,298 
PROTESTATION,  19,298 

See.  Pleading. 
PROVIDED,  19,298 

Expressly,  7,  ^82 

provisional;  19,299 

Provisional  committee,  i  9 ,  299 
Provisional  remedy,  ig,  299 
PROVISIONS,  19,299 
See  Adulteration. 
As  to  implied  ■warranty  in  sale  of,  see 

Implied  Warranty. 
Civil   liability   for   exposing  for  sale  un- 
sound provisions,  10,  159 
Criminal    liability    for  exposing  for  sale 

unwholesome  provisions,  10,  159 
Damages 

For  injuries  resulting  from  sale  of  un- 
wholesome food,  10,  157 
Examples,  i  g,  299 
Figures  in  indictment,  7,  959 
Provisions  and  stores,  19,  299 
Statute 
Judicial  Notice 

When  not  required  by  statute,    12, 
167 
PROVISO,  I g,  298;  23,435 
See  Statutes. 

Distinguished    from    exception,    7,    113; 
19,  299 

PROVOKE,  19,300 

PROXIMATE    AND   REMOTE    CAUSE, 

4,    25;    M,   869;    16,   428,432,465;  19, 

300 

See  Comparative  Negligence. 

Negligence    on    jiart    of  plaintiff,    see 
Contributory  Negligence. 

Application  of  the  maxim,  16,  428 

Causal  Connection,  16,  431,  446 
Conditions,  i  6.,  443,  444,  447 
Instances  of  remote  cause,  16,  446 
Intervening  efficient  causes,  16,  446 
Remote  cause,  16,446 
Unforeseen  circumstances,  16,  446 

Causa   proxima,   non   remota  spectatur, 
16,434;  ig,  301 

Civil  damage  act,  3,  271 

Classes    in    which   negligence    is    proxi- 
mate cause,  16,  432 

Combined  and    Concurrent    Causes,     16, 

440,  445 

Aggravation  of  disease,  16,  443 
Contributory  negligence,  16,  442 
Defendant's  liability,  16,  440,441 
Disease  as  intervening  efficient  cause, 

I  6,  444 
Effect  as  a  defense,  16,  440 
Examples,  16,  440-444 
Exceptions,  16,  442 
Inevitable  accident,  16,  440 
In  general,  1 6 ,  440 
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Negligence   of  surgeon  following  in- 
jury by  defendant,  16,  441 
Negligence  of  third  person,  16,  440 
Negligence   of  two  independent   per- 

sons,  1 6,  443 
Predisposition  to  disease,  16,  443 

Contributory  Negligence,  1 4,  869 
See  Contributory  Negligence. 
Necessity   that  want  of  ordinary  care 
be  proximate,  4,  25 

Damages 

Negligence,  16,393 
Wilful  tort,  16,  393 

Defendant's   delay   concurring   with   in- 
evitable accident,  16,  429,  440 

Definition  of  Proximate  Cause,  3,  45:  16^ 

436;  19,  301 

See  infra.  Intervening  Efficient 
Cause;  and  see  Ordinary  Care. 

Act  the  proximate  cause  though  ordi- 
nary care  was  exercised,  1 6,  440 

Consequences   followed   in    unbroken 
sequence,  16,  438 

Examples,  16,  436-440 

Natural   and    probable     consequences^ 
16,  436 

Original  act  not  negligence,  i5,  439 

Original  wrong,  16,  438,  439 

Unforeseen  injuries,  16,  439 
Definition  of  remote  cause,  19,301 
Dela3'  of  carrier  by  act  of  God,  followed 

by  loss  of  goods,  2,  845 
Difficulty     in      determining     proximate 

cause,  1 6 ,  429,  430 
Direct  and  immediate  cause,  i5,  431 
Direct  cause,  16,429 
Direct  consequences,  i  6,  434 
Doctrine  of  Davies  v.  Mann,  4,  25 
Erroneous  conduct  of  plaintiff  caused  by 

defendant,  4,  49 
Examples,  i  6,  428,  429,  447 
Failure    to  give    signals  at  crossings,  4, 

922 
Fires  Caused   by  Operation  of   Ballway, 

8,  II 

Question  for  jury,  8,  12 

Where   fire   communicated   from   one 
building  to  another,  8,  13 

Where  fire  spreads,  8,11 
General  rule,  16,  428 
How  distinction  determined,  i  5,  431 
Immediate  causes,  16,  434 
In  accident  insurance,  i,  90 
Independent    efficient    cause,     16,    432, 

433 
In  jure  causa  proxima  non  remota  spec- 
tatur, 1 6,  428 
Insurance  policy,  19,  301 
Intervening  Efficient  Cause,   16,  432,  444 

Accidental  or  intentional,  16,  445 

Animate  or  inanimate,  16,  445^ 

Concurrent  causes,  16,444 

Condition,  16,  444 

Culpable  or  not  culpable,  16,  445, 

Definition,  16,  444 

Effect  of,  16,  444,445 

Examples,  16,  444,  445 
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General  rule,  i6,  444 
Injury  from  either  one  of  two  causes, 
^16,445 

Occasion,  16,  444 
Test,  16,  445 
Knowledge  of  unusual  consequences,  16, 

433 
Liability  for  all  consequences,  16,  434, 

435 

Long  chain  of  apparent  causes,  16,435 

Malum  in  se,  1 6,  434,  435 

Marine  Insurance,  14,  380 

Cargo  sold  for  repairs,  14,  381 
Cargo  used  for  passengers,  1 4,  382 
Direct  and  remote  consequences,  14, 

381 
Examples,  14,  380,  381 
Liability  of  underwriter,  14,  380 
Provisions    used   during   a  detention, 

14,  382 
Remote  consequences,  14,  381 
Rule  in  United  States,  14,  382 
What  is  proximate  cause,  14,  380 

Master  and  Servant 

Liability  of  master  to  servant,  14,  904 

Maxim  "causa  proxima,"   16,434;   '9> 
301 

Natural   and    unbroken    sequence,    16, 

431 
Natural  consequences  always  proximate, 

4,  42 
Necessity    that  plaintifTs  negligence  be 

proximate,  4 ,  19 
Necessity  that  plaintiff's  negligence  be 

proximate  where   defense   is  contribu- 
tory negligence,  4,  18 
Necessity   that  want  of  ordinary  care  be 

proximate,  4,  25 
Negligence    on    fart    of  flaintiff,    see 

Contributory  Negligence. 
Negligence,  16,  388 

Negligence  per  se,  16,  422 

Violation  of  statute,  16,  422 
Omission  in  itself  wrongful,  4,  923 
Plaintiff's  remote  negligence,  4,  19 
Plaintiff's  subsequent  negligence,  4,  29 
"Proximate,"  16,432 
Proximate  Cause 

Appearing  remote,  16,435 

Definition,    3,   45:   16,   436;   19,    301, 

436 
Proximate  contribution,  4,24 
Questions  of  law  and   fact,    4,   94;    16, 

464,465;  19.302 
Rule  in  Tuff  v.  Warman,  4,  27 
Slight  want  of  ordinary  care  not   slight 

negligence,  4,  26 
Squib  case,  16,  429,  435,  444 
Telegraplis  and  Telephones,  2  5 ,  761 

Damages,  25,  837 

Effect  of  intervening   efficient    cause, 
2  5 ,  840 
The  true  rule,  i  6 ,  434 
Trespassers,  4,  29 
Unusual  Consequences,  16,433 

May  be  proximate,  4,  42 
Want  of  ordinary  care,  4,  42 


Want  of  ordinary  care  must  be  proxi- 
mate cause,  4,  24 

What  causes  are  proximate  and  what  are 
remote,  4,  25 

When  injury  is  a  direct  and  immediate 
cause  of  negligence,  16,  432 

When  injury  should  have  been  foreseen, 
16,  433 

When  question  arises,  19,  300,  301 

When  there  is  no  recovery,  16,  428 

Where  defendant  might  have  averted  the 
injury  by  exercise  of  reasonable  care, 
4,29 

Where  either  party  could  have  discovered 
negligence  of  other,  4 ,  30 

Where  negligence  of  defendant  is  a  more 
efficient  cause,  4,  27 

Where  negligence  of  defendant  is  subse- 
quent and  independent  to  carelessness 
of  the  person  injured,  4,  27 

Where  negligence  of  parties  is  less  than 
a  full  degree  apart,  3,  372 

Where  negligence  of  person  injured  is 
not  a  cause  to  condition,  4,  28 

Where  negligence  of  two  parties  is  con- 
current and  one  discovers  negligence 
of  other  but  too  late  to  prevent  the 
disaster,  4,  30 

Whether  negligence  must  be  most  proxi- 
mate cause,  16,  428,  429 

Whether  negligence  must  be  the  only 
cause,  16,  429 

Wilfulness,  16,  434 
PROXIMITY,  16,485 
PRUDENTIAL,  19,302 
PUBLIC,  19,302 

Public  administration,  see  EXECUTORS 
AND  Administrators;  Probate 
AND  Letters  of  Administration. 

Public  charities,  see  Charities  ;  Tax- 
ation. 

Docks,  5,  852 

Documents,  5,  853 

Most  public  places,  i  5,  886 

Place  of  public  entertainment,  25,  1022 

Public  act,  I,  173 

Public  administration,  19,  305 

Public  assemblies,  i  g,  305 

Public  Buildings,  i  g ,  305 
Municipal  Corporations 

Legislative  control,  15,  990 

Public  corporations,  4,  186 

Public  debt,  ig,  303 

Public  Documents,  2,  467/;  5,  863;  6,  435; 
12,  151 
See  Records. 

Public  domain,  ig,  303 

Public  Enemy,  i  g  ,  305 

Express  companies,  7,  563 
In  bill  of  lading,  2,  232 

Public  grounds,  g,  62  ;  i  g,  303 

Public  House,  ig,  95,  305 

See  Inns  and  Innkeepers. 

Public  indecency,  7,  534;   19,  305 

Public  institutions,  19,  303 

Public  interest,  8,  1293 

Public  landing,  i  2,  657 
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Public  law,  I  9,  377 

Public  libraries,  19,  304 

Public  lot,  13,  1 163 

Public  market,  14,  459 

Public  monej,  19,  304 

Public  notice,  ig,  303 

Public  offense,  ig,  304 

Public  or  private  conveyance,  4,  138 

Public  Peace,  ig,  563 

See  Breach  of  the  Peace. 
Public  Place,  i  o ,  591 ;   15,  886 ;   19,  563 
Affray,  i,  318 
Exposure  of  person,  7,  534 
In  Gaming  Laws,  8,  1047 
Barber  shop,  8,  1050 
Brolcer's  office,  8,  1049 
Ferryboat,  8,  1049 
Horse  racing  on  public  road,  8,  1051 
Infirmary,  8,  1049 
Lawyer's  office,  8 ,  loji 
Meaning  of  the  term  generall3',  8, 

1047 
Navigable  river,  8,  1051 
Ofiice  of  justice  of  the  peace,  8,  1049 
Outhouse,  8,  1050 
Path  in  common  use,  8,  1049 
Physician's  office,  8,  1049,  1051 
Private  field,  8,  1049 
Private  room,  8,  1048 
Railwa}'  carriage,  8,   1049 
Road,  8,  1049 
Saddler's  shop,  8,  1049 
Steamboat,  8,  1049 
Store  house,  8,  1050 
Toll-keeper's  house,  8,  1049 
In  general,  i  g,  563 
Street,  24,2 

Wltbin  the  Meaning  of  Statutes  Kequir- 
ing  Notices  to  Be  Posted  in    Public 
Places,  ig,  564;  25,  378-380 
Impounding  law,  19,  565 
Intoxicating  liquor  laws,  ig,  565 
Public    purposes    within    the   statute   of 

charitable  uses,  3,  131 
Public  roads,  16,  965 
Public  securities,  ig,  303 
Public  Square,  1 9 ,  303 

See  Parks  and  Squares. 
Public  trust,  19,  303 
Public  Use,  19,  305 

See  Eminent  Domain. 
Public  worship,  19,  304 
Trading  or  other  public  company,  3,  366 
PUBLICATION,  19,567 

As  to  the  fublication  of  a  libel,  see  Libel 

AND  Slander;  Newspapers. 
Letters,  see  Letters. 
Publication  of  a  will,  see  Wills. 
Justice's  summons,  12,  438 
Of  depositions  taken  in  perpetuam,  2,  296 
PUBLICATION   OF   NOTICE,    16,  808; 
22,  139 
See   generally,    Notice  ;    Service  of 

Process. 
Due  process  of  law,  see  Due  Process  of 
Law. 
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In  divorce  suits,  see  Divorce. 
Affidavit  of  mailing,  16,  821 
Affldayit  of 

Affiant's  connection  with  paper,i  6,  824 
Amendment,  16,  825    ^ 
By  whom  made,  16,  823 
Contents  of  affidavit,  i  6,  824 
Date  of  publication,  16,  824 
Editor,  publisher,  and   printer    16,823 
Necessity  of,  i  6,  823 
'Time  clause,  16,  825 
Affidavit  to  Obtain,  16,  811 

Action  against  foreign  corporation,!  6, 

S12 
Affidavit  in   language  of   statute,  16, 

Sii,  812 
Affidavits  that  have  been  used  in  other 

actions,  16,  813 
Cause  of  action,  16,  812 
Collateral  attack  upon,  16,  813 
Consideration  of  affidavits  by  appellate 

court,  I  6,  813 
Construction,  16,811 
Curing  defect  by  personal  service,  i  6, 

813 
Defect  in  affidavit,  16,  811 
Diligence  in  searching  for  party,  16,812 
Fact  insufficiently  set  forth,  16,  811 
Fact  of  non-residence,  16,  812 
General  statement,  i  6,  811 
Omissions,  i  6,  811 
Proof  of  non-residence,  16,  S12 
Return  of  sheriff,  16,  812 
Statutory  requirements,  16,811 
Verified  complaint,  16,  812 
Amendment 

Of  affidavit  of  publication,  16,  825 
Collateral  attack  on  judgment,  i  2,  148/ 
Computation  of  Time,  i  6,  S17 
See  infra.  Time. 
Construction  of  statute,  16,  818 
Method  of  computation,  16,  818 
Notice  for  certain  period,  16,819 
Notice  for  certain  time  prior,    16,  819 
Postponement  of  event  when  notice  is 

defective,  x6,  818 
Publication  for  certain  number  of  days, 

16,  819 
Publication  for  Certain  Number  of  Weeks, , 

16,  817 

Change  of  time  for  holding  court, 
16,818 

Examples,  16,  817,818 

Notice     required    to    be     published 
once  a  week,  16,  817 

Number  of  days  which  must  elapse, 
16,  817 

Part  of  edition  published  at  wrong 
time,  I  6,  818 

Same  day  in  each  week,  16,  818 
Published  for  less  than  prescribed,  16, 

818 
What  day  excluded,  16,  818 
When  service  by  publication   is   com- 
plete, 16,  819 
Constitutionality  of  statute,  16,  810;  22, 
140 
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Constitutional  law,  i6,  8io;  22,  140 
Constructive  notice,  i6,  811 
Contents  of  Notice,  16,  815 

Attachment  proceedings,  16,  816 

Clerical  error,  16,  815 

Date,  16,  815 

Description  of  property,  16,  816 

Joint  defendants,  16,  816 

Language  of  statutes,  16,  815 

Mistake  in  name,  16,  815 

Name  of  citj-,  16,  816 

Omission  to  direct  summons,    16,  815 

Proceedings   relating  to  real  property, 
16,  816 

Statement  of  cause  of  action,    16,  815 

Statutory  provisions,  16,  815 

Substantially  correct,  16,  815 
Date,  16,  816-824 
Day,  5,  91 

Death  of  party  pending,  16,  S22 
Divorce  Proceedings,  22,  145 

See  Divorce. 
Effect  of,  16,  811;  22,  141 
Effect  of  personal  service  without  juris- 
diction, 16,  823 
Effect  of  Proceedings  in  Personam,  16,811, 

22,  141 

Comity,  22,  141 

Full  faith  and  credit  clause,  22,  141 

In  general,  22,  141 
Effect  of  Proceedings  in  Kem,  16,  811;  22, 

142 

Adjudication  of  title  to  property,   22, 

143 
At  common  law,  22,  142 
Definition  of  proceedings  in  rem,   22, 

143 
Examples  of  proceedings   in  rem,   22, 

143 
Extra-territorial    effect    of   judgment, 

22,   142-14S 
Fourteenth  amendment,  2  2,   142 
In  United  States,  22,  142 
Notice  to  heirs,  22,  144 
Proceedings  to  subject  decedent's  es- 
tate to  debts,  22,  144 
Seizure  in  rem,  22,  145 
Specific  performance,  22,  143 
Sufficiency  of  notice,  22,  145 
Validity  of  judginent,  22,  142 
What  is  a  proceeding  in  rem,  22,  143 

General  provisions  of  the  statute,  22,  139 

Impeaching   judgment    collaterally    for 
want  of,  1 ,  935 

Infants,  16,  810 

In  general,  22,  139 

Irregularities,  16,  817 

See  infra,   CONTENTS    OF    Notice  ; 

The  Paper. 
Delay  in  making  publication,  16,  817 
Effect  of  voluntary  appearance,  16,  817 
Filing  affidavit  and  complaint,  16,  817 
Statutes  strictlv  construed,  16,  817 

Judgments  in  personam,  22,  140 

Mailing  and  Posting,  1 6 ,  819 
Affidavit  of  mailing,  1 6,  821 
"Forthwith,"  16,820 
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Notice,  mailing  to  wrong  address,  16, 

820 
Notice  to  firm  address,  16,820 
Posting  in  lieu  of  publication,  16,  820 
Posting  in  public  place,  i  6,  820 
Public  place,  16,  820 
Statutory  requirements,  16,  819 
Substantial    compliance   with   statute, 
1 6 ,  820 
Nature  of  statutory  provisions,  22,  139 
Newspapers,  16,  821;  19,567 
Order 
Contents  and  Form 
Caption,  i  6,  S14 
Discrepancy  in  name  of  paper,  16, 

814 
Examples,  16,  814 
Name  of  paper,  16,  S14 
Ordering  copy  of  notice  to  be  mailed, 

16,  814 
Power  of  clerk  to  make  order,  1 6, 

Recitals,  16,  814 

Sufficiency,  16,814 

Time  of  answer,  16,  814 
Posting,  16,  819,  820 
Proof  of  Publication,  16,  823 

Affiant's  connection  with  paper,  1 6 ,  824 
Affidavit  absent  from  record,  1 6,  823 
Amendment  of  affidavit  of  publication, 

16,825 
By  whom  proven,  16,  823 
Contents  of  affidavit  of  publication,  16, 

824 
Date  of  pulilication,  16,  824 
Direction  of  notice,  16,  824 
Editor,  16,  S23 
How  proven,  16,  823 
Lapse  of  time,  16,  824 
Recitals  in  judgment,  16,  823 
Time  clauses,  1 6,  825 
Sunday,  16,  822 
Sunday  newspapers,  24,  577 
The  Paper,  16,  821 ;  i  9,  567 
Designation,  16,  821 
English  language,  16,  822 
Failure  to  designate  paper,  16,  821 
Language  of  publication,  16,  822 
Obscure  papers,  16,  822  . 
Place  of  publication,  16,  821 
Publication  on  Sunday,  16,  822 
"Published"   and   "  printed,"  16,  822 
Religious,  16,  822 
Secular,  16,  822 
Supplement,  1 6 ,  822 
Whether   subscription    for   paper 

charges  one  with  notice  of  contents, 

1 6 ,  822 
Time,  see  infra,  Computation  of  Time. 
Notice  for  certain  period,  16,  819 
Notice  for  certain  time  prior,  16,  819 
Postponement  of  event  when  notice  is 

defective,  16,  818 
Publication  for  certain  number  of  days, 

16,  819 
When   service  by  publication  is  com- 
plete, 16,  819 
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PUBLICATION  OF  NOTICE— Co»2;'rf 

Upon    what    constitutionality     depends, 
1 6,  8io;  2  2,  140 

Validity  of  judgment  based  upon,  i,  936 

When  Notice  by  FublicatiOB  May  Be  Given, 
16,  808 

Absconding  debtor,  16,  810 
Action  fully  brought,  16,  809 
Constitutionality  of  statutes,  i6,  810 
Constructive  notice,  16,  811 
Examples,  16,  809,  810 
In  general,  i  6,  808 
Non-resident,  16,809 
Party  concealing  himself,  16,810 
Party's  residence  unknoven,  i  6,  810 
Property  in  state,  i  6,  809 
Publication  during  war,  16,  810 
Service  of  attachment,  16,  809 
Service  on  non-resident  infant,  16,  810 
Unknown  owner,  16,  810 

When   service  of  publication   complete, 
16,819 
PUBLIC  LANDS,  19,  305,  308,  310 

See  Grants;  Spanish  Land  Grants; 
State  Lands. 

As  to  grants  of^  lands  to  railroads,  see 
Grants. 

Adverse  Fossession  of,  i ,  298 

Running  from  date  of  patent,  i,  299 

Railroads,  see  Railroads. 

School  lands,  see  Schools. 

Affidavit,  see  infra.  Homestead  ;  Pre- 
emption. 

Age,  19,  312 

Preemption,  19,316 

Alienation  of  Land  Fiior  to  Issue  of  Fatent, 

1 9,  332 

After  patent  has  been  acquired,  19,  335 

Bounty  lands,  19,  330 

Certificate  not  obtained,  1 9,  '333 

Certificate  obtained,  19,  334 

Certificate  of  purchase,  19,  334 

Examples,  19,332-335 

Homestead,  19,  332 

In  general,  19,  332 

Land  subject  to  public  sale,  19,  329 

Money  not  obtained,  19,  333 

Preemption,  i  9,  322 

Preemption  rights,  ig,  332 

What  time  conveyance   may  be  made, 

1 9 ,  332 
When  land  ceases  to  be   property  of 

the  United  States,  19,334 
Where  money  has  been  paid,  19,  334 
Amount  of  land  which  may  be  acquired, 

19,  312 
Appeal,  19,  343 
Assignment 

Of  bountj'  lands,  19,  360 
Freemption  Right,  i  g ,  322 

See  infra,  Alienation  of  Land 

Prior  to  Issue  of  Patent. 
Examples,  ig,  322,323 
In  general,  19,  322 
Prior  to  issue  of  patent,  1 9 ,  322 
Relinquishment  of  possessory  right, 
19,323 
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Authority  to  appropriate  public   lands, 

19,  310 
BUI  in  Equity 

Cancellation    of  patents,    see    infra. 
Cancellation  of  Patents. 
Bounty  Lands,  1 9,  310,  330 

Assignment,  19,330 

Examples,  19,  330 

In  general,  1 9 ,  330 

Provisions  in  the  revised  statutes,  1 9 , 

330 
Virginia  military  district,  19,  330 
Warrant,  19,  330 
Whether  location  of  land  is  a  sale,  19, 

330 
Cancellation  of  Patents,  1 9 ,  356 
Courts  of  equity,  19,  356 
Extrinsic  fraud,  ig,  357 
Fraud,  19,  354,356 
Fraud  in  issue  in  a  previous  suit,  1 9 , 

3S7 
General  doctrine,  1 9 ,  360 
Government  offices,  1 9 ,  350 
In  general,  19,356 
Intendment    in   favor  of    patent,    19, 

356 
Mistake,  19,  354,  356 
No  presumption  of  fraud,  1 9 ,  357 
Patent  absolutely  void,  19,  358 
Patent  merely  voidable,  19,  358 
Presumption  that  officer  has  done  his 

duty,  ig,  356 
R 'turn  of  purchase-money,  ig,  359 
Sovereignty,  ig,  359 
Statute  of  limitations,  i  g ,  359 
Sufficiency  of  proof,  19,  356 
Suit  in  the  name  of  United  States,  i  g, 

357 

Who  may  maintain  suit,  i  g,  357,  358 
Caveat,  3,  48 

Certificates,  pledge  of,  18,  640 
Citizenship,  ig,  312 

Preemption,  ig,  312,  316,  317 
"Claim" 

Meaning  of  the  term,  3,  276 
Claimant 

Preemptioner  as,  3,  277 
Commissioners,    see     infra.    General 

Land  Office. 
Community  property  in,  3,  353 
Confirmation  of  grants  by  congress,  19, 

353 
Confirmntinn  of  sale,  19,  329 
Conflict  of  Claims  with  Public  Land  Grants, 

9,57 

After  location  of  railroad,  9,  58 

A  settler  with  actual  notice,  g,  58 

Compropiise,  g,  58 

Indian  title  to  land,  g,  58 

Mere  occupation  by  settler,  g,  57 

Occupation  before  location,  9,  57 

Priority,  9,  57 

Statute  of  limitations,  g,  58 

Where  claim  is  abandoned,  9,  57 

Conflict  of  grants,  19,  309 

Congress  and  the  treaty-making  power, 
19,  309 
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Congressional  Control,  i  g ,  306,  308 

Authority  to  appropriate  public  lands, 

19.  310 

Conflict  of  grants,  i  9,  309 

Congress  and  the  treaty-making  power, 
19,  309 

Control  of  puWic  lands  after  title  has 
vested  in  an  individual,  19,  310 

Description,  19,310 

Dignity  and  effect  of  titles,  ig,  309 

Effect  of  state  legislation,  i  9,  308 

Extent,  I  9,  30S 

In  general,  19,  308 

Jurisdiction    over  matters   relating   to 
lands,  I  9,  309 

Trespass  on  public  lands,  19,  310 
Contracts  to  suppress  bidding,  i  9,  329 
Control    of   public    lands   after   title  has 

vested  in  an  individual,  19,  310 
Corporations 

Preemption,  19,  317 
Credit,   i  9,  328 
Criminal  Law,  i  9,  365,  373 

Compromise  with  offenders,  19,  366 

Cutting  timber  on  public  lands,  i  9, 365 

Innocent   purchaser  of  timber  unlaw- 
fully cut,  1 9,  366 

Timber  on  Indian  lands,  19,  366 
Crops,  4,  889 
Death,  1 9 ,  355 

Preemption,  ig,  322 
Decisions  of  Land  Office,  i  g,  343 

Conclusiveness,  ig,  343 

Equitable  jurisdiction,  19,346 

Examples,  19,344 

Ex  parte  application  ,19,  345 

Finality,  19,  343 

General  doctrine,  19,  347 

In  general,  19,  343 

Mixed  questions  of  law  and  fact,   19, 

345 
Questions  of  fact,  19,  343 
Receiver,  i  g ,  341 
Register,  i  9,  341 
Remedy  for  erroneous  decisions,   19, 

34S 
Declaratory  statement,  see  infra.  Pre- 
emption. 
Deeds  of  cession,  19,  308 
Definition,  i  9,  306 
Descent  and   distribution,    19,   352;   24, 

354 
Description,  19,  310 
Desert  lands,  ig,  310 
Dignity  and  effect  of  titles,  i  g,  309 
Effect  of  state  legislation,  ig,  308 
Eminent  domain,  ig,  308 
Enlisted  Soldiers 

Homestead,  19,324 
Entry,  meaning  of  the  term,  19,  311 
Extent,  19,  308 
Forcible  Entry  and  Detainer 

Title,  8,  127 
Forfeiture,  g,  59 

Governrnent  only  can  take  advantage 
of,  9,  59 

Necessity  of  act  of  congress,  g,  59 
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Provisions  in  statute,  9,  59 

Waiver  of  forfeiture,  g,  60 

When  it  arises,  9,  59 
Fraud,  19,  354 
General  Land  Office,  i  g,  340 

Commissioner's  power,  19,  340 

Commissioner's   power  over  decisions 
of  register  and  receiver,  i  g,  340,  342, 

345 
Commissioner's  power  to  carry  out  acts 

of  congress,  I'g,  373 
Compensation,  ig,343 
Constitution,  19,  340 
Force  and  Effect  of  Decisions  of  Land  Office, 

19,  343 

Conclusiveness,  19,  343 

Equitable  jurisdiction,  19,  346 

Examples,  ig,  344 

Ex  parte  application,  19,  345 

Finality,  19,  343 

General  doctrine,  19,  347 

In  general,  19,  343 

Mixed  question  of  law  and  fact,  ig, 

34S 
Questions  of  fact,  i  9,  343 
Receiver,  19,  341 
Register,  19,  341 
Remedy  for  erroneous  decisions,  i  g , 

345 
Head  of  land  office,  ig,  340 
Powers  and  Duties  of  Land  Officers,  ig, 

342 

Appeal  from  decision  of  officer,  ig, 

343 
Congressional   grants  to   state,    ig, 

343 
Decision  of  prior  registers,  i  9,  342 
Generally,  i  9,  342 
Injunction,  i  9 ,  342 
Mandamus,  ig,  342 
Sufficiency  of  proof  of   settlement, 

19,  342 
Powers  and  duties  of  registers,  i  9,  341 
Provisions  of  the  revised  statutes,  19, 

340 

Receivers,  i  g,  341 

Registers,  ig,  341 

Subordinate  land  officers,  19,  340 

Surveyor  general,  i  g,  341 
Head  of  Family,  ig,  312 

Preemption,  ig,  316 
Heirs,  i  g,  322 
Homestead,  ig,  310,  323 

Affidavit,  ig,  325 

Alienation,  ig,327,  332 

Amount  of  land  that  may  be  acquired, 

19.  324 
Distinction    between    homestead    and 

preemption,  19,  323 
Enlisted  soldiers,  ig,  324 
Examples  of  affidavit,  19,  326 
Exercise  of  the  right  twice,  ig,  324 
Fees,  I  9,  326 

Grants  to  railroads,  19,  337 
Holder  of  320  acres  of  land,  i  g,  324 
Infants,  ig,  325 
In  general,  igl  323 

Vol.  II. 


Public  Lands. 


INDEX-DIGEST. 


Public  Lands. 


PUBLIC  LANDS— Co»<W 
Homestead —  Cont'd 
method  of  Acquiring  Public  Lands,  i  g , 
323 

Affidavit,   I  9,  325 

Alienation,  i  g,  327 

Amount  of  land  that  may  be  ac- 
quired,  19,  324 

Distinction  between  homestead  and 
preemption,  19,  323 

Enlisted  soldiers,  i  9,  324 

Examples  of  affidavit,  19,  326 

Exercise  of  the  right  twice,  i  9,  324 

Fees,  I  9,  326 

Holder  of  320  acres  of  land,  1 9 ,  324 

Infants,  ig,  325 

In  general,  19,  323 

Preemption  of  homestead  claim,  ig, 

327 
Proceedings,  i  9,  325 
Proof,  1 9 ,  325 
Settlement  must  have  been  made  in 

good  faith,  ig,  327 
Succession,  i  g,  325  ;  2  4,  354  , 
What    affidavit    must    contain,    19, 

326 
What   lands   subject   to   homestead, 

19,  324 
Whether  land  subject  to  debts,  ig, 

324 
Who  entitled  to  exercise  the  right, 

19.  324 
Wife  of  homesteader,  ig,  325 
Preemption  of  homestead   claim,    19, 

327 
Proceedings,  i  9,  325 
Proof,  19,  325 
Settlement    must  have   been  made    in 

good  faith,  ig,  327 
Succession,  ig,  325  ;  24,  354 
What  affidavit  must  contain,  i  9,  326 
What  lands  subject  to  homestead,  19, 

324 
Whether  land  subject  to  debts,  ig,  3^4 
Whether  subject  to  debt,  i  g,  324 
Who  entitled  to  exercise  the  right,  19, 

324 

Wife  of  homesteader,  i  9,  325 
Illegal  contracts,  19,  329 
Improvements,  10,  258 

Compensation  to  settlerj  10,  358 

In  Iowa,  10,  258 

In  Kansas,  10,  258 

In  Texas,  10,  258 

Occupying  claimant's  law,  10,  258 

Preemption,  19,322 

Statute  regulations,  10,  258 
Inclosure  of  public  lands,  ig,  373 
Indemnity  Lands,  ig,338 

School  lands,  ig,  361 

Swamp  lands,  ig,  370 
Indian  Lands 

Timber,  19,  365 
Indians 

Preemption,  ig,  314,  317 
Infants,  ig,  325 
In  general,  19,  308 
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Injunction,  i  g,  342 

Inclosure,  i  g,  372 

Officers  of  land  office,  i  g,  342 
Introduction,  ig,3o6 
Judicial  notice  of  subdivision,  12,  171 
Jurisdiction    over    matters     relating    to 

lands,  19,  309 
Land   office,    see  infra.   Decisions   of 

Land  Office;  General  Land  Of- 
fice. 
Lands   previously   granted   reserved  for 

sale,  or  appropriated,  19,  354 
Legal  title,  see  infra.  Patents. 
Mandamus,  ig,  342 

Commissioners,  14,  146;   ig,  351 

Land  officers,  i  g ,  342 

Patent,  ig,  351 

To  commissioners  of  land  office,  14, 

146;   19,351 
To  have  patent  delivered  up  to  party 

entitled,  19,  351 
To  secretary  of  the  interior,  19,  351 
Whether   party  entitled   to   writ   to 
compel  issuance,  ig,  351 
Meaning  of  the  term,  i  g,  306 
Means  by  which  private  persons  can  ac- 
quire title,  19,  310 
Method  of  acquiring  preemption,  ig,  327 
Method  of  Acquiring  Public  Lands,  i  g,  310 
Age,  ig,3i2 

Amount    of  land    which    may    be    ac- 
quired, ig,  312 
Bounty  Lands,  i  g,  310,  330 
Assignment,  ig,330 
Examples,  19,  330 
In  general,  ig,  330 
Provisions   in   the   revised    statuteSj 

19,  330 
Virginia  military  district,  ig,  330 
Warrant,  19,  330 
Whether  location  of  land  is  a  sale^ 

19,330 
Citizenship,  ig,  312 
Desert  lands,  ig,  310 
Entry,  meaning  of  the  term,  ig,  311 
Head  of  family,  19,  312 
Homestead,  ig,  310,  323 

Affidavit,  ig,  325 

Alienation,  ig,327 

Amount   of   land    that  may   be   ac- 
quired, 19,  324 

Distinction  between  homestead  and 
preemption,  ig,  323 

Enlisted  soldiers,  i  g ,  324 

Examples  of  affidavits,  19,  326 

Exercise  of  the  right  twice,  19,  324 

Fees,  ig,  336 

Holder  of  320  acres  of  land,  i  g,  324 

Infants,  19,  325 

In  general,  ig,  323 

Preemption  of  homestead  claim,  I9^ 

327 
Proceedings,  ig,  335 
Proof,  ig,32S 
Settlement  must  have  been  made  ia 

good  faith,  i  9,  327 
Succession,  ig,  325 
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What  affidavit  must  contain,  19,325 
What  land  subject  to  homestead,  i  9, 

324 
Whether  land  subject  to  debts,   19, 

324 
Who  entitled  to  exercise  the  right, 

19,  3H 

Wife  of  homesteader,  19,  325 
Means  by  which  private  persons  can 

acquire  title,  19,  310 
Military  lands,  I  9,  310 
Preemption,  19,  310,  312 

Assignment  of  Preemption  Kigbt,  19, 

32^ 

See  infra.,  Alienation  of  Land 
Prior  to  Issue  of  Patenj. 

Examples,  i  9,  322,  323 

In  general,  ig,  322 

Prior  to  issue  of  patent,  i  9,  322 

Relinquishment   of   possessor}' 
right,  19,  323 
Contract  not  to  exercise  preemption 

right,  I  9,  313 
Declaratory  Statement,  19,  319 

Description  of  land,  19,  319 

Filing   before    actual    settlement, 

I9>  319 

Form,  19,  319 

Necessary  witness,  ig,  319,  320 

Printed,  19,  319 

Time  in  which  to  be  filed,  i  g,  320 

When  to  be  made,  19,  319 

Where  to  be  filed,  i  9 ,  319 

Witnesses,  i  9,  320 

Writing,  i  9,  319 
Extent  of  right,  19,  313 
Forcible  intrusion,  19,  312 
Habitation,  19,  313 
Improvement,  19,313 
Indian  title,  19,  314 
In  general,  i  g,  312 
Land  Subject  to,  19,  314 

Exceptions,  i  g,  314 

In  general,  19,  314 

Lands   included  in  a  reservation, 

19.  3'4 
Lands  in  incorporated  town,   ig, 

31S 
Lands   reserved   as   the  site  for  a 

city  or  town,  19,  315 
Lands   settled   and   occupied,   19, 

315 

Mines,  i  g,  315,  316 

Salines,  ig,  315 

Surface  indications  of  mineral  de- 
posits, 19,  315 
Nature  and  extent  of  the  right,  ig, 

312 
Obligation  of  the  United  States,  19, 

313 
Persons  Entitled  to  Right,  19,  316 

Age,  19,  316 

Aliens,  ig,  317 

"Bona  fide  preemption  claim,"  i  g, 
316 

Citizenship,  ig,  316,  317 

Corporations,  19,317 
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Entry  in  trust  for  another,  i  g,  316 

Head  of  family,  ig,  312,  316 

Indians,  ig,  317 

In  general,  ig,  316 

More  than  one   preemptive  right, 

19,  317 
Proceedings,  ig,  318 
Proprietor  of  320  acres,  19,  317 
Second  filing,  19,  318 
Statutory  conditions,  ig,  316,  317 
Proof,  I  g ,  320 

Affidavit  of  the  claimant,  i  g,  321 
Death    before    consummation     of 

claim,  ig,  322 
Failure    to    inhabit  and    improve, 

19,322 
Failure  to  make  proof,  ig,  321 
False  swearing,  19,  321 
In  general,  i  9,  320 
Oath,  19,  320 

Officer  to  take  proof,  i  9,  321 
Previous   exercise   of   preemption 

right,  19,  320 
Time  of  making,  ig,  321 
Witnesses,  ig,  321 
Refusal  of  the  land  officers,  ig,  312 
Settlement,  ig,  313,  318,  319 
Settlement   and    improvement,    ig, 

When  right  complete,  19,  313 
Public  or  private  sale,  19,  310 
Public  Sales  and  Private  Entries,  i  g ,  328 

Advertisement,  ig,  328 

Authority  of  congress,  i  g,  328 

Confirmation,  ig,  329 

Contracts  to   suppress  bidding,    ig, 

329 
Credit,  ig,  328 
Highest  bidder,  ig,  328 
Illegal  contracts,  ig,  329 
In  general,  xg,  328 
Minimum  price,  ig,  329 
Mistake,  ig,  329 
Provisions   in    the    revised    statutes, 

1 9 .  328 
Public  auction,  19,  328 
Timber  Culture,  i  g,  331 
Examples,  19,  331 
In  general,  i  g ,  331 
Provision  of  revised  statute,  ig,  331 
Timber  lands,  ig,  312 
Widow,  ig,  312 
Military  lands,  ig,  310 
Mineral  lands,  ig,  335 
Mines  and  Mining,  1 5,  510 

As  to  minerals  and  mines  upon  fublic 
lands.,    see     Min,es     and     Miking 
Claims. 
Mineral  Lands,  i  g,  335 
In  general,  ig,335 
Provision  of  revised  statutes,  ig,33S 
Preemption,  ig,  315 
Town  sites,  ig,  364 
Miscellaneous  grants,  ig,373 
Mistake,  i  g,  354 
Mortgages 

Preemption,  15,  745 
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Name,  i6,  119 

Oatli 

Preemption,  19,  320,  321 

Occupant,  ig,  364 
Preemption,  19,322 

Office  found,  i  9,  308 

Officers,  see  infra.  General  Land  Of- 
fice. 

Oregon  Donation  Act,  1 9,  374 

Conditions  of  the  grant,  i  9,  375 

In  general,  i  9,  374 

Interest  acquired  by  the  grant,  i  9,  375 

Lands  grante'd  by  the  act,  i  g ,  374 

Persons  to  whom  the  act  applies,  ig, 

'      375  / 

Pasturage,  i  9,  372 
Patents,  ig,  347 

State  patents,  see  State  Lands. 
Alienation,  19,  335 
Bill  in  equity,  i  g,  350 
Cancellation,  ig,356 

Courts  of  equity,  ig,  356 

Extrinsic  fraud,  ig,  357 

Fraud,  19,354,356 

Fraud  in  issue  in  a  previous  suit,  i  g, 

357 
General  doctrine,  19,  360 
Government  offices,  19,  350 
In  general,  ig,  356 
Intendments  in  favor  of  patent,  19, 

356 
Mistake,  ig,3S4.  35^ 
No  presumption  of  fraud,  ig,  357 
Patent  absolutely  void,  i  9,  358 
Patent  merely  voidable,  ig,  358 
Presumption  that  officer  has  done  his 

duty,  I  g,  356 
Return  of  purchase-money,  ig,  359 
Sovereignty,  19,  359 
Statute  of  limitations,  ig,  359 
Sufficiency  of  proof,  i  g,  356 
Suit    in    the   name   of    the    United 

States,  ig,3S7 
Who  may  maintain  suit,  ig,  357,  358 
Collateral  attack,  i  g,  353 
Collateral  impeachment,  i  9,  350 
Conclusiveness  as  against  government, 

19,353 
Conclusiveness  of  patent,  I  g,  348 
Confirmation    of  grants    by    congress, 

19,353 
Construction,  ig,  354 
Death  of  party  entitled  to  patent,  i  9, 

355 
Effect  of  failure  to  record,  i  9,  353 
Ejectment,  i  9,  348 
Equitable  title  as   against  patent,   19, 

348 
Execution,  19,  352 
Form  of  patent,  19,  352 
Fraud,  19,354 
Fraudulent,  19,  35° 
Grant  of  patent  to  deceased  party,  19, 

355  ,   .  , 

Highest  evidence  of  title,  ig,  353 

Interpretation,  ig,  354 


In  whose  name  issued,  i  g,  354 
Issuance  to  compel  ministerial  act,  ig, 

3SI 
Lands  appropriated,  ig,  354 
Lands  previously  granted,  19,  354 
Lands  reserved  for  sale,  19,  354 
Legal  Title,  19,347,  348 

Conclusiveness  of  patent,  ig,  348 

Ejectment,  19,  348 

Equitable  title,  ig,  348 

Examples,  i  g,  348,  349 
Mandamus,  ig,  351 

To  commissioners  of  the  land  office, 

19.351 
To  have  patent  delivered  up  to  party 

entitled,  ig,  351 
To  secretarj'  of  the  interior,  i  g,  351 
Whether  party  entitled   to   writ   to 
compel  issuance,  19,351 
Mistake,  19,  354 
More  or  less,  15,  721 
Patent  issued  to  fictitious  persons,  i  g , 

354 
Presumption  as  to  proper  execution,  i  g, 

353 
Presumption  of  issuance,  i  g ,  348 
Presumption  of  validity,  i  g,  353 
Recall,  ig,  350 
Record,  ig,  352;  20,  530 
Relation,  i  9,  335,  353  ;  20,  735 
Remedy  where  patent  is  obtained,  i  9, 

3.';o 
Right  of  issuance  of  patent,  i  g ,  347 
Strict  compliance  with  statute,  19,  352 
Style  of  patent,  i  9,  352 
Title  of  record,  1 9 ,  350 
Trespassers,  i  g,  351 
United  States  as  trustee  for  claimant, 

19,34s 
Void  patents,  ig,  354 
Void  upori  its  face,  ig,  353 
Peijury 

Preemption,  ig,  320,  321 
Pledge  of  land  certificates,  i  8,  640 
Preemption,  ig,  310,  312 
Alienation,  ig,  332 
Assignment  of  Preemption  Right,  ig,  322 
See    infra.  Alienation   op  Land 

Prior  to  Issue  of  Patent. 
Examples,  ig,  322,. 323 
In  general,  ig,  322 
Prior  to  issue  of  patent,  ig,  322 
Relinquishment  of  possessory  right, 

^      19' 3^3 

Contract   not  to  exercise   preemption 

rights,  I  g,  313 
Declaratory  Statement,  i  g ,  319 

Description  of  the  land,  ig^  319 

Filing  before  actual  settlement,  i  g  ,3 19 

Form,  ig,  319 

Necessary  witness,  ig,  319,  320 

Printed,  ig,  319 

Time  in  which  to  be  filed,  i  g,  320 

When  to  be  made,  i  g,  319 

Where  to  be  filed,  19,  319 

Witnesses,  19,320 

Writing,  19,  319 
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Extent  of  right,  19,  313 

Forcible  entry  and  detainer,  8,  126 

Forcible  intrusion,  19,312 

Grants  to  railroads,  19,  337 

Habitation,  19,  313 

Homestead  lands,  19,327 

Improvement,  19,  313 

Indian  title,  i  9,  314 

In  general,  19,  312 

Land  Subject  to,  19,  314,  354 

Exceptions,  19,  314 

In  general,  i  9,  314 

Lands  included  in  a  reservation,  i  9, 

314 

Lands  in  incorporated  town,  19,  315 

Lands  reserved  as  the  site  for  a  citv 
or  town,  19,  315 

Lands  settled  and  occupied,  19,  315 

Mines,  19,  315,  316 

Salines,  19,  315 

Surface   indications   of  mineral   de- 
posits, 19,  315  , 
Mortgages,  15,  745 
Nature  and  extent  of  the  right,  i  9,  312 
Obligation  of  United  States,  19,  313 
fersons  Entitled  to  Bight,  ig,  316 

Age,  19,  316 

Aliens,  i  9,  317 

"Bona  fide   preemption  claim,"  ig, 
316 

Citizenship,  19,  316,  317 

Corporations,  19,317 

Entry  in  trust  for  another,  19,  316 

Head  of  family,  19,  312,  316 

Indians,  19,  317 

In  general,  19,  316 

More  than  one  preemptive  right,  i  9, 

317 

Proprietor  of  320  acres,  ig,  317 

Second  filing,  i  g,  318 

Statutory  conditions,  i  9,  316,  317 
Proceedings,  19,  318 
Troof,  I  g ,  320 

Affidavit  of  claimant,  19,  321 

Death  before  consummation  of  claim, 
19,322 

Failure  to  Inhabit  and   improve,    19, 
322 

Failure  to  make  proof,  19,  321 

False  swearing,  19,  321 

In  general,  i  9,  320 

Oath,  19,  320 

Officer  to  take  proof,  19,  321 

Previous     exercise    of    preemption 
right,  19,  320 

Time  of  making  proof,  ig,  321 

Witnesses,  i  g,  321 
Refusal  of  the  land  officers,  i  g,  312 
Settlement,  19,  313,  318,  319 
Settlement  and  improvement,  19,  312 
Statutes  of  frauds,  8,  695 
When  right  complete,  19,  313 
President's  power,  19,  35 
Fresumptlon,  1 9 ,  357 
Fraud,  19,356 
In  favor  of  patents,  I9j  356 
Of  possession  by  United  States,  1 9, 308 
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When  officer  has  fulfilled  his  duty,  i  9, 

357  ,      ^ 

Private  entries,  see  infra,  Sales. 

Process  whereby  the   United    States   has 

acquired  possession,  ig,  306 
Proof,  see  infra.  Preemption. 
Public  or  private  sale,  ig,  310 
Public  sales,  see  infra.  Sales. 
Recording 

Patents,  ig,  353;  20,  530 
Records  of  land  office,  2  o,  512 
Register,   see   infra,    General    Land 

Office. 
Relation,  i  9,  353 

Patent,  ig,  353 
Remedies,    see    infra,    Cancellation 

OF  Patents. 
Removal  of  causes,  20,  1002 
Review  of  decisions  of  land  officers,    i  9 , 

343.  344 
Right  of  congress,  ig,  306 
Right  of  discovery,  i  g,  306 
Right  of  federal   government  to   acquire 

lands,  ig,  307 
Blglit  of  Way 

See  Railroads. 
Railroads,    19,  371 

Grant  of  public  lands  carries  vf  ith  it 
right  of  way  by  railroads,   19,   371 
Sales 

Public  Sales  and  Private  Entries,  i  9 ,  328 
Advertisement,  19,  328 
Authority  of  congress,  i  9,  328 
Confirmation,  ig,  329 
Contracts  to  suppress   bidding,    i  g, 

329 
Credit,  ig,  328 
Highest  bidder,  ig,  328 
In  general,  19,  328 
Illegal  contracts,  19,  329 
Minimum  price,  19,  329 
Mistake,  1 9 ,  329 
Provisions   in   revised    statutes,    19, 

328 
Public  auction,  19,  328 
Whether  location  of  bounty  land  under 
a  warrant  is  a  sale,  19,  330 
Salines,  ig,  316 
Seated  lands,  2  i ,  981 
Second  Filing 

Preemption,  19,  318 
Settlement 

Preemption,  i  9,  318,  319 
Sovereignty,  ig,  308 
Stare  decisis,  23,  30 
State  patents,  23,  66 
Statute  of  Frauds 

Agreement  to  get  patent,  8,  695 
Preemption  rights,  8,  695 
Statute  of  limitations,  i  g,  359 
Statutes 

Constitutional     provisions     requiring 
that  subject  shall  be  expressed  in  the 
title,  23,  246 
Succession,  24,  354 
Homestead,  ig,  32^ 
Preemption,  ig,  324 
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Suit,     see    infra.    Cancellation    of 

Patents. 
Surveyor-general,  i  9,  341 
Surveys,  2,  501;  24,  1000 
Examples,  24,  1000-1002 
Generally,  24,  1000 
General  procedure,  24,  1002 
In  California,  24,  1003 
In  Oregon,  24.  1003 
Meridional  variation,  24,  1003 
Necessity  as  to  title,  24,  1000 
Perambulating,  24,  1008 
Processioning,  24,  1008 
Riparlaii  Meauderlngs,  24,  1004 

Alluvial  and  derelict  land,  24,  1005 

Boundary,  24,  1004 

Center  of  stream,  24,  1004,  1006 

Examples,  24,  1004-1008 

In  general,  24,  1004 

River  not  navigable,  24,  1006 
Statute  of  1796,24,  1002 
Statutory  s^'stem,  24,  1002 
Swamp  Land  Grants,  i  g,  367 
See  State  Lands. 
Application   of  proceeds  from  sale  of 

lands,  19,  368 
Arkansas  swamp  land  grant,  19,  367 
Confirmation   of   lands  to  California, 

19,368 
Confirmation  to  states,  19,  370 
Duty  of  secretary  of  interior  to  make 

proper  plats,  1 9 ,  368 
Evidence  of  sale  by  the  state,  i  g,  369 
Evidence   of  the   character  of    lands, 

19,368 
Grant  in  pra:sentl,  ig,  370 
Indemnity  lands,  ig,  370 
Purchase  of  swamp  lands  from  a  state, 

19,  369 
Reclaiming  lands,  ig,  368,  369 
Relief  of  locators,  ig,  370 
Statutory  provisions,  i  g ,  367 
Swamp  and  overflowed  lands,  i  g,  367 
Unsold  lands,  ig,  367 
Whether  act  applies  to  territories,  ig, 

371 
Whether  a  trust  fund,  i  g,  369 
taxation,  25,  iii 
Certificate  withheld,  25,  113 
Certification,  25,  112 
Condition  precedent,  25,  112 
Conditions,  25,  113 
Conflicting  claims,  25,  112 
Equitable  title  in  purchaser,  25,  iii 
Improvements  upon  public  lands,  25, 

114 
Indian  lands,  25,  114 
In  general,  25,  109 
Land  not  identified,  25,  iii 
Lands  sold  on  credit,  25,  113 
Possession  and  claim  of  title  to  public 

lands,  25,  114 
Private  interests  in  government  lands, 

25,  "4 
Property  used    for   commercial    pur- 
poses, 25,  114 


Title  withheld,  25,  11 1 

Where  no  title  has  passed,  25,  113 

Where  patent  is  issued,  25,  113 
Tenure  of  office,  25,  948 
Territories 

Power  of  legislature  over,  25,  958 

Taxation,  25,  963 
Timber  Culture,  i  g,  331 

Examples,  i  g,  331 

In  general,  i  g,  331 

Provision  of  revised  statute,  ig,  331 
Timber  Lands,  19,  312,  364 

Compromise  with  offenders,  19,  366 

Confirmation   of    lands   to  California, 
19,368 

Cutting  and    removing  as   a   criminal 
ofifense,  ig,  365 

Evidence  of  character  of  lands,  ig,  368 

Indian  lands,  i  g,  365 

Innocent  purchaser  of  timber  unlaw- 
fully cut,  19,  366 

Measure  of  damages,  19,  365 

Mineral  lands,  ig,  367 

Preemptor  or  homestead  claimant,  19, 
366 

Preservation,  ig,  364 

Railroad  companies,  ig,  366 

Statutory  provisions,  i  g ,  364-367 

Swamp  and  overflowed  lands,  ig,  367 

Timber  for  the  navy,  i  g,  364 

Unsold  lands,  ig,  367 
Title,  see  infra.  Patents. 
Town  Sites,  i  g ,  362 

See  Towns  and  Townships. 

Entered  by  probate  judge,  19,  363 

Filed  for  the  plat,  ig,  363 

In  general,  i  g,  362 

Land  held  in  trust,  i  g,  363,  364 

Method   by  which   lands   may  be   ac- 
quired as  private  property,  ig,  362 

Mineral  lands,  ig,  364 

Occupant,  ig,  364 

Reservation   for  town    site   purposes,  ■ 
19,  362 

Sale  at  public  auction,  i  g,  362 

Statutory  provisions,  ig,  362,  3r)3 

Town  already  founded,  ig,  363 
Trespass  on  public  lands,  ig,  310 
Virginia  military  tract,  i  9,  330 
Warrants,  see  Shifted  Land  Warrant. 

Bounty  lands,  ig,  330 
Widow,  ig,  312 
Wife  of  homesteader,  ig,  325 
Witnesses 

Preemption,  ig,  320,321 
Yellowstone  Park,  ig,  371 
PUBLIC  NUISANCES,  see  Nuisances. 
PUBLIC  OFFICE 

Criminal  conspiracy  to  obtain  an  office, 

4,  604 
Nominal  damages  against,  5,  4 
Parol  evidence  to  prove  official  position, 

7,92 
Title  to  Office 

Replevin,  15,  1076 
PUBLIC  OFFICERS,  2,  179;  19,378 
See  generally.  Agency. 
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See  Amotion;  Attorney  and  Client; 
Attorney-General  ;  Auditors  ; 
Board  OF  Health;  Bribery;  Cer- 
tiorari ;  Consuls  and  Ambassa- 
dors; Coroner;  County  Commis- 
sioners; De  Facto  Officers; 
Deputies;  District  Attorney; 
Elections;  Extortion;  Fire  De- 
partment; Governor; Guarantee 
Insurance;  Injunction;  Judge; 
Justice  of  the  Peace;  Malicious 
Prosecution;  Mandamus;  Master 
IN  Chancery;  Notary  Public; 
Police;  President;  Prohibition; 
Quo  Warranto;  Receivers;  Ref- 
eree; Schools;  Sheriffs;  States; 
Suretyship;  Taxation;  Towns 
and  Townships;  United  States; 
United   States  Commissioners. 

Arrest,  see  Arrest. 

As  to  land  offices,  see  Public  Lands. 

F'or  county* s  liahility  for  acts  and  negli- 
gence by  its  agents,  see  Counties. 

Holding  ttuo  offices,  see  infra,  Qualifi- 
cations. 

Libel  and  slander,  see  Libel  and 
Slander. 

Municipal  officers,  see  Municipal  Cor- 
porations. 

Official  bonds,  see  Bonds. 

School  officers,  see  Schools. 

Sheriffs,  see  Sheriffs. 

Abandomuent,  i  g ,  562c* 

Death  of  incumbent,  19,  5626* 
Death  of  one  of  two  or  more  joint  offi- 
cers, I  g,  5626*       / 
Delay  in  qualifying,  i  g,  562^* 
Engaging  in  rebellion,  ig,  562e* 
In  general,  xg,  562c* 
Necessity   of    judicial    determination, 

19,  562^* 
Necessity' of  judicial  proceedings,  ig, 

5621/* 
Neglect  to  perform  duties  of  office,  i  g, 

562  f* 
Refusal  to  perform  duties  of  office,  i  g, 

562c* 
Refusal  to  qualify,  i  9,  562^* 
Removal  from  district,  ig,  562(7* 
Resumption  of  office,  i  g,  s62(-* 
Temporary   failure  to   perform  duties, 

I  g ,  s62c* 
Temporary  removal,  ig,  562c* 
Unconstitutional  statute,  ig,  562^* 
Where     qualification    is    a    condition 
precedent,  i  g,  562^* 

Abatement  of  actions,  19,  525 

Absenceof  officers,  14,  775;    19,562c* 

Acceptance,  i  g ,  437 

At  common  law,  ig,  438 

Compelling  an   officeholder  to  accept 

another  office,  i  g,  439 
Consenting  to  be  a  candidate,  i  g,  437 
Constitutionality  of  statutes  imposing 
penalty  for  refusing  to  accept,  i  9, 439 
Duty  to  accept,  i  9,  438 
Implication,  19,437 
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In  United  States,  19,  439 

Necessity,  19,  437 

Necessity  of  express  terms,  19,  437 

Penalty  for  refusal,  i  9,  438 

Penalty  for  refusing  to  accept  office, 

I  9,  439 

Refusal  or  failure  to  qualify,  i  g,  437 

Right  to  resign,  ig,  439 

Time  of  acceptance,  i  g ,  437 

Where  there  is  no  compensation  at- 
tached to  the  office,  ig,  440 

Whether   a  person   bound   to   accept, 

19,438 
Whether  a  refusal  an  offense,  ig,438 
Accountability  for  Public  Property,  2,  466/; 

19,  480,  499 

Absolute  obligation,  2,  466/;  i  9,  481 

Appropriation  of  public  moneys,  19, 
481 

Compliance  with  statutory  requisites, 
19,482 

Detention  of  public  money  for  an  un- 
reasonable time,  19,  481 

Government  in  the  position  of  credi- 
tor, I  9,  482 

Government's    right   to   recovery,  ig, 

483 
Illegality    of     transaction     by    which 

funds  are  realized,  ig,483 
In  general,  xg,  480 
Losses  by  act  of  God,  ig,  483 
Losses  by  act  of  the  public  enemy,  i  g, 

483 
Loss   of  funds  by  theft,   2,   466/;    xg, 

482 
Loss  of  funds  deposited  in  bank,  xg, 

482 
Loss  without  any  fault  or  negligence, 

19,483 

Measure  of  responsibility,  2,  466/;  19, 
481 

Obligation  fixed  by  terms  of  statute, 
xg,  481 

Place  of  deposit  provided  by  law,  x  g, 
481,  482 

Power  of  legislature  to  relieve  public 
officers,  X  g,  483 

Preservation,  xg,  480 

Summary  modes  of  recovering  money, 
19,481 

Surrender,  xg,48o 

When  chargeable  with  interest,  19, 
481 

When  officer  liable  absolutely,  .i,  466/; 
xg,  481,482 

Where  he  refuses  to  pay  it  over  to  in- 
dividual entitled,  xg,  499 
Acknowledgment,  certificate  prima  facie 

evidence  of  authority,  x,  147 
Acting  for  His  Own  Benefit,  i  g,  513 

See  Sheriffs. 

Acting  both  for  himself  and  his  prin- 
cipal, 19,  513 

Whether  transaction  void  or  voidable, 

19,  S13,  514 
Action,  19,  485,  562 

See  infra.  Parties  to  Actions. 
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Action — Cont'd 

Action  on  official  bond,  19,  524 
Actions  by  and  against,  i  g .  562J 
Actions    by    public    officers,    1 9,  524, 

562^ 
Acts  done  in  official  capacity,  19,  484, 

S62j 
Against  officer  individually,    19,  562^ 
By  private  individual,  i  9 ,  483 
Contesting  appointment,  19,  562K 
Contestinglegality  of  election,  i  9,  562a 
Conversion  of  goods  in  his  hands,  19, 

523 
De  facto  officer,  19,  562K 
Description  of  officer,  17,  495 
Establishing  character   by   reputation, 

I  g, 562W 
In  individual  capacity,  19,  562,? 
In  Whose  Name  Action  Should  Be  Brought, 

I9>  501.  5-'4 

Adding  official  title,  19,  525 
When  in  officer's  own  name,  ig,  525 
Where   acting  in  behalf  of  govern- 
ment, ig,  524 
Where  officer  is   legally  interested, 

19,  525 
Where   officer    sues    in   his   official 
character,  i  g,  524 
Judgments,  ig,  562?; 
Liability  for  neglect  of  official  duty, 

.19,484 
Of  covenant  by,  4,  490 
Official  character,  17,  495 
Procedure,  ig,  562/ 
Proof  of  irregular  and  improper  con- 
duct, I  g,  $62V 
Public  prosecution  for  misconduct,  19, 

483 

Removal,  i  g,  562r,  562J 

Replevin,  ig,  524 

Right  to  maintain,  ig,  523 

Set-oir,  ig,  562a*;  22,  332 

Setting  forth  facts  relating  to  miscon- 
duct, ig,  562B 

Special  property,  ig,  523 

Who  may  sue  on  official  bond,  19,  524 
Act  of  God,  I  g ,  483 
Admissions,  g,  349 
Age,  ig,402 

Examples,  i  g,  402,  403 

Infants,  i  g,  402 

In  general,  1  9,  402 

Ministerial  office,  19,  403 

Scope  of  the  disqualification,  ig,  402, 

403 
Agency,  see  infra.  Acting  for  His  Own 
Benefit. 
Rights  of  public  against  third  persons, 

19.522 
Agreement  to  share  salary  of  office,  8, 

Aliens,  see  infra,  Citizenship. 
Appointment,  ig,  417,426 

5p<?  z«/?-a.  Acceptance;  Municipal 
Corporations. 

An  executive  act,  i  9,  418 
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By  Concurrent  Action  of  Two  or  More 
Officers  or  Bodies,  19,  428, 430 
In  general,  i  g,  428 
Majority    of   the   virhole    number    of 

both  bodies,  i  g ,  436 
Majority  of  votes,  i  g,  428 
Necessity  of  the  concurrence,  1 9,  284 
Quorum,  i  g,  430 

Vacancy  prior  to  the  recess,  i  g,  429 
Vacation,  i  g,  428 

Appointment  contingent  upon  con- 

lirmation,  ig,  428 
Duration   of  power  to  make  tem- 
porary appointment,  i  g,  429 
Effect  of  rejection,  i  9,  428 
Legislative  action,  19,429 
Time  of  origin  of  the  vacancy,  19, 

429 
Vacancy  during  recess  of  confirm- 
ing body,  ig,  428 
What  amounts  to  a  confirmation,  1 9, 

428 
When  appointment  becomes    com- 
plete, I  9,  425,  428 
By  Joint  Action,  i  9,  430 

One  of  the  bodies  leave  before  vote 

is  taken,  19,  430 
What  constitutes  a  quorum,  19,430 
Certificate  giving  prima  facie  right  to 

office,  6,  378 
Constitutional   power  of  executive.  3, 

686 
Courts,  I  9,  419 
Definition,  19,  417 

Directing   manner  in    which  appoint- 
ment shall  be  made,  19,  421 
Distinguished  from  election,  ig,  417 
Evidence  of,  5 ,  106 ;  7 ,  63 ;  i  g ,  423,  435, 
5621;* 

See  infra.  Commission. 
Conclusiveness  of  commission,  ig, 

435 

Estoppel,  ig,  437,  506 

Irregularity  in  appointment,  ig,437 

Necessity  of  writing,  ig,  42:5,  424 

Performance    of    official    duties    in 
public  office,  i  g ,  436 

Prima  facie  evidence  of  due  appoint- 
ment, I  g,  436 

Prima   facie   evidence  of  validity  of 
appointment,  ig,  435 

Rebuttal,  ig,  ^37 

Reputation,  ig,  436,  562^* 

Secondary  evidence,  19,  436 

Tenure,  i"g,  436 

Whether  commission  is  a  part  of  the 
appointment,  ig,  435 
Executive  officers,  19,  419 
Ezerclse  of  Power,  1 9,423,  426 

Act  of  appointment,  19,424 

Appointment     illegally    or    fraudu- 
lently made,  ig,  426 

By  ballot  of  the  parties  authorized 
to  make  the  appointment,  19,  423 

Commission,  i  g ,  425 

Completion   of    the    appointment, 
19,  425 
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Concurrence     with     some     other 

than  appointing  power,  19,425 

Issuance   by  some  other  than  the 

appointing  power,  19,425 
Necessity,  i  9,  4:5 
Nomination  in  writing,  i  9,  425 
Whether  the  commission   forms  a 
part  of  the  appointment,  i  g,  425 

Designating  the  person  to  be  ap- 
pointed, 19,  423 

Discretion,  ig,  423 

Evidence  of  appointment,  1 9 ,  423, 435 

Failure  to  appoint  at  a  prescribed 
time,  19,  427 

How  exercised,  19,  423 

In  general,  19,  323 

Manner  of  appointment  must  com- 
ply with  statute  or  constitution, 
19,  424 

Necessity  of  particular  form,  i  g,  423 

Necessity  of  writing,  i  g ,  423,  424 

Outgoing  board  appointing  to  an 
office  which  will  not  be  vacant 
during  its  term,  ig,  427 

Prospective  appointment  to  fill  an 
anticipated  vacancy,  ig,  427 

Reexercise  of  the  power,  i  g ,  426 

Resolution  naming  the   officer,  i  g, 

423 
Self -appointment,  ig,  423 
Two  appointments,  i  g,  426 
Verbal  exercise,  ig,  423,  424 
When  appointment  completed,   19, 
424 
Failure    to    appoint    at    a    prescribed 

time,  ig,  427 
General    grant  of  power  to  executive, 

19,419 
Governing  officers  of  benevolent  insti- 
tutions, I  9,  420 
Governor,  i  g,  419 

Illegally  or  fraudulently  made,  ig,  426 
In  absence  of  constitutional  provision, 

ig,  422 
Independent  departments,  ig,4i9 
Legislative   interference    with    gover- 
nor's constitutional  power  of  appoint- 
ment, 3,  685 
Legislature,  ig,420 
Legislature  providing  for  new  officers, 

19,  422 
Local  officers,  i  g ,  420 
Officers  of  legislative  bodies,  ig,  420 
Outgoing  board  appointing  to  an  office 
which  will  not  be  vacant  during  its 
term,  19,  427 
Prospective  appointment  to  fill  an  an- 
ticipated vacancy,  19,427 
Reexercise  of  the  power,  ig,  426 
Revocation  after  acceptance,  19,562;'* 
Bevocatloii  of  Appointment,  19,  426 
Appointment  fraudulently  made,  ig, 

426 
Appointment  illegally  made,  ig,  426 
Commission   issued  by  mistake,  ig, 

426 
Reexercise  of  the  power,  19,  426 
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When  appointment  may  be  revoked, 

1 9 ,  426 
Where  appointment  is  complete,  19, 
426 
Right  of  local  self-government,  i  9,  420 
The  Appointing  Power,  i  g ,  41S 
Constitution,  ig,  418 
Prerogative  of  the  people,  i  g,  418 
Two  appointments,  ig,426 
Vacancy 
Filling  Vacancies,  i  g ,  430 

Actual  vacancy  must  exist,  i  g,  430 
Appointment    when    no    vacancy 

exists,  ig,  431 
Death,    resignation,    or    removal, 

I9>  432 
Duration    limited  by  constitution, 

19,433.434 
Effect  of  decision  as  to  vacancy, 

19,43s 

Existing  office  without  an  incum- 
bent, ig,  431 

Expiration  of  term  of  service,  ig, 

431 

Failure  through  death  or  otherwise 
of  a  duly  elected  officer  to  qual- 
ify, 19,432 

Failure  to  fill  at  expiration  of  the 
term,  i  9,  434 

Failure  to  qualify,  i  g.  432,  433 

Implied    from    power  to  appoint, 

19,  430 
In  absence  of  a  provision  entitling 
the  incumbent  to  hold  over,  i  9, 

434 
Incumbent   legally    qualified,    19, 

432 
Newly  created  office,  19,  431 
Officer  holding  until  his  successor 

shall    be   elected    and   qualified, 

19,  432 
Old  incumbent  continuing  to  hold 

as  a  de  facto  officer,  19,  433 
Power  to  fill   implied  from  power 

to  appoint,  ig,  430 
Rights  of  officers,  19,  435 
What  constitutes   a  vacancy,    19, 

431,  432 
When  is  an  office  vacant,  i  g,  451 
When  office  not  vacant,  19,  432 
Who  determines  whether  vacancy 
exists,  19,434 
Where  the  constitution  provides  that 
appointment   shall   be   made  in  the 
manner  provided  by  law,  i  g,  422 
As  arbitrators,  1,674 
Assignment  of  Salary,  i ,  829 ;  3 ,  879 
For  pay  of  officer  in  the  army,  i,  829 
In  England,  1,  829 
In  United  States,  i,  829 
Public  policy,  19,  535 
Validity  of  assignment,  Ig,  535 
Attachment 

As  to  liability  for  void  or  irregular 

attachments,  see  Attachments. 
Moneys  in   hands  of  government  due 
public  officers,  ig,  535 
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Attachment —  Cont'd 

Property  held  by  officer  as  agent  of  the 
law,  1 9,  535 
Bankruptcy,  ig,  518 
Benevolent  institutions,  19,420 
Bills  and  Notes 

Liability,  2 ,  334 ;  1 9 ,  502 
Bonds,  I  9,  445 

See  Bonds. 

See  infra.  Suretyship. 

Consideration,  i  9,  445 

In  general,  19.445 

Joinder,  1 1 ,  1015/ 

Validity    of    unnecessary    bond,    19, 

445 
When  required,  19,  445 
Burden  of  Proof 

Duty  not  performed  for  want  of  funds, 

ie,495 

Liability,  1 9 ,  489 

Liability  for  default  of  servant,  i  9,  497 
Citizenship,  1 ,  464 ;  i  g,  401 

See  Citizenship. 

Alien  who  has  qualified  as  an  elector, 
19,  401 

Elector,  1 9,  401 

Eligibility  of  alien,  i ,  464 ;   i  g ,  401 

In  general,  19,  401 

Inhabitant,  19,401 

Resident  who  has  declared  his  inten- 
tion to  become  a  citizen,  19,  401 

Who  is  a  citizen,  i  9,  401 
Civil  officers,  ig,  392 
€iYil Service  Examinations,  ig,  414 

Burden  of  proof  to  establish  disquali- 
fication, I  g,  415 

Constitutional  discretion  of  a  superior 
officer,  ig,  415 

Constitutionality  of  the  laws,  i  9,  414 

Construction,  19,  415 

Examples,  19,  414,  415 

Illegal  appointments,  19,  415 

In  general,  19,  414 

Laborers  or  workmen,  19,  414 

Payment  of  an  illegal  appointee,  19,415 

Promotions,  19,  414 

Statutory  provisions,  ig,  414 

Veterans,  ig,  412 
Collateral  attack  upon  title,  19,  562** 
'Commission,  ig,  425,  435 

See  infra,  Elections. 

Completion    of  appointment,   19,  426 

Conclusiveness  of  commission,  ig,  435 

Concurre'nce   with    some    other    than 
appointing  officer,  ig,  425 

Estoppel,  I  9,  437 

Irregularity  in  appointment,  i  9,  437 

Issuance  by  some  other  than   appoint- 
ing power,  19,  425 

Issued  by  mistake,  1 9 ,  426,  562;'* 

Necessity,  i  9,  425 

Nomination  in  writing,  ig,  425 

Performance  of  official  duties  in  public 
office,  19,436 

Prima  facie  evidence  of  due  appoint- 
ment, 19)  436 


312 


Prima  facie  evidence  of  validity  of  ap- 
pointment, 19,435 
Rebuttal,  19,  437 
Reputation,  19,  436 
Secondary  evidence,  19,  436 
Tenure,  19,  436 

Whether  commission  forms  a  part  of 
the  appointment,  ig,  425,  435 
Compensation,  3,  379;  19,  525 
See  infra.  Municipal  Corporations. 
From 'the  Individual  for  Whom  Officer 
Acts,  3,835;  9,  914;  19,  S37 
Re-ward,  see  Rewards. 
See  infra.  Illegal  Contracts. 
Agreement  as  to  price,  19,  539 
Employment  of  an   officer  for   the 
discharge  of  a  duty  at  a  compen- 
sation other  or  different  in   form 
than  that  provided  by  law,  3,  835; 
6,  366;   9,  914;  19,  537,  538 
■Fees  distinguished  from   costs,    19, 

538 
Fees  prescribed  by  statute,   19,   538 
Illegal    fees    voluntarily    paid,     19, 

540 
In  general,  i  9,  537 
Liens  upon  papers  and  documents, 

19,  539 
Rate  of  compensation,  i  g ,  539 
Recovery  excepted  as  provided   by 

law,  ig,  537,539 
Recovery    on    void    agreement,    19, 

540 

Restitution  of  illegal  fees,  i  9,  540 

Right  to,  I  9,  537 

Services  beyond  what  could  be  le- 
gally required,  19,  537 

Services  rendered  in  an  unofficial 
capacity,  19,  530,  538,  539 

When  officer  entitled,  ig,  538 

Where  provision  is  made  by  law  for 
compensation,  ig,  537 

Where  statute  fixes  no  compensation, 

19,539 
Where  statute  omits  to  provide  bj- 

whom  fees  shall  be  paid,   ig,  538 
From  the  Public,  18,  525 

As  to  the  assig7nnent  of  salary,  see 

infra.  Assignment  of  Salary. 
Re-ward,  see  Rewards. 
Abolition  of  office,  i  9,  527 
Additional  compensation,  ig,  529 
Additional  duties,  19,  529 
Allowance  of  fees,  i  9,  537 
An  incident  of  office,  19.  525 
Annual  appropriation  act,  19,  534 
Attachment,  ig,  535 
By  whom   payment   must  be  made, 

'9i  533 
Constitutional    Provision    Prohibiting 
Increase  or  Decrease,  3,  750;  19, 

527 

Construction,  19,527 

Continuance  in  office  by  virtue  of 

first  election,  19,  528 
Fixing  salary   after  election,    ig, 

528 
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Holding  over  after  expiration  of 
term,  19,  528 

Strictly  enforced,  19,-527 
Continued  employment,  19,  528 
De  Facto  Officers,  5,  109;  19,  531 

De  jure  officer  recovering,  19,  532 

De  jure  officer's  right  to  recovery 
from  de  facto  officer,  i  9,  532 

Payment  to  de  facto  officer  as  de- 
fense to  action  by  de  jure  officer, 

19,  532 
Effect  of  forfeiture  of  office,  19,  531 
Effect  of  sickness,  19,  530 
Fees  allowed  for  particular  services, 

19,537 

For  what  time  officer  entitled  to 
salary,  i  9,  526 

Gamislunent,  8,  1132,  1136;  19,  535 
In  general,  19,  536 
Public  corporations,  19,  536 
State  officers,  19,  536 
Where  liability  is  personal,  19,536 

Illegal  removal,  19,  531 

Illegal  suspension,  ig,  531 

Necessity  of  legislative  appropria- 
tion, 19,  533 

Officer  discharging  extra  official 
duties,  19.  530 

Officer  holding  incompatible  office, 

19,  53° 
Officer  holding  over,  i  9,  528 
Payable  in  what,  i  9,  533 
Period    in  which    claimant  was    not 

actually'  in  office,  19,  531 
Retroactive  eifect  of  legislation,  19, 

Right  to  increase  or  reduce  salaries, 

i9>  526 
Right  to  possession  necessary,   19, 

526 
Services   rendered    in    a    municipal 

office,  19,  536 
When  payable,  19,  534 
Where   officer   has    been    prevented 

from    discharging   his    duties,  19, 

.S33 

Where  officer  prevented  from  dis- 
charging his  duties  has  earned 
wages  outside,  ig,  533 

Where  salary  is  fixed  by  statute,  19, 
52S 

Where  the  law  makes  no  provision, 

19,  52s 
Whether  a  contract  relation,  i  g,  525 
Whether  implied  promise  on  pan  of 

public,  ig,  525 
Whether  officer  can  set  oflf  moneys 

collected    against   his    salary,    ig, 

533 
Whether  payment  can  be  recovered 

by  government,  ig,  534 
Whether  payment  can  be  revoked  by 
government,  19,  534 
Liability  of  government  for  fees  before 

auditing,   19,  537 
ReimburBement  and  Indemnity,  i  g ,  540 
See  Indemnity  Contracts. 
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Apartments,  19,  543 

Illegal  acts,  i  9,  541 

In  general,  i  9,  541 

Mistake,  ig,  541 

Necessary  reimbursements,   1 9,  540 

Office  appurtenances,  19,  543 

Right  of  municipal   corporations  to 

indemnify  officers,  ig,  541 
Right  of  public  to  indemnify  officers, 

19,541 
Where  corporation  has  no  interest  in 
the  subject-matter,  19,  541 
Where  increase  of  duties  carries  with 
it  a  right  to  increase  of  compensation, 

19,556 

Where  officer  can  pay  himself,  19,  533 

Whether  necessary  to  constitute  a  pub- 
lic officer,  I  g ,  389 
Concealed   weapons,   right  of  officer  to 

carry,  3,  412 
Consecutive  terms,  19,  409 
Constitutional  Law,  19,411 

See  infra.  Delegation  of  Powers. 

As  to  the  encroachment  of  one  branch 
of  the  government  upon  another,  see 
Constitutional  Law. 

Constitutionality  of  acts  disqualifying 
for  crime,  i  g,  411 

Constitutionality  of  statute  regulating 
fees  of  officers  which  is  applicable 
only  to  one  municipality,  3,  696 

Constitutional  power  of  legislature  to 
abolish  public  office,  3,  750 

Constitutional  Provision  FroMblting  In- 
crease or  Decrease,  i  g,  527 
Construction,   19,527 
Continuance   in   office    by    virtue  of 

first  election,  19,  528 
Fixing  salary  after  election,  19,  528 
Holding    over    after    expiration    of 

term,  i  9,  528 
Strictly  enforced,  19,  527 

Illegality  or  unconstitutionality  .of 
authority  under   which   officer  acts, 

I  9,  456 
Impalnng  Obligation  of  Contracts,    i  g , 

556 

Reduction   of  salaries  of  municipal 
officers,  19,  556 

Reduction  of  salary,  19,  555 
Legislature      abridging    or    extending 

officer's  term,  19,  562« 
Legislature's  power  over  constitutional 

officers,  19,  562/* 
Mental  capacity,  ig,  405  , 

Method  of  filling  office,  ig,  416 
Oath,  ig,  443 
Power  of  legislature  to  relieve  public 

officers   from   liability    for   property 

lost,  I  g ,  483 
Preference  to  veterans,  i  g,  413 
Proceedings    Under  an  Unconstitutional 

Statute,  I  9,  519 

Liability  of  magistrate,  19,519 

Liability  of  officer,  ig,  519 

Liability  of  party  at  whose  instance 
officer  acts,  19,  519 
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Constitutional  Law — Confd 
Proceedings  Under   an  Unconstitutional 
Statute —  Confd 

Where  party  does  no  more  than  pre- 
fer  complaint   to   magistrate,   ig, 

519 
Provisions  making  an  officer  judge  of 

elections,   i  9,  551 
Statutes   ratifying  irregular  acts,   1 9, 

474.  47S 
Whether   constitutional   restraint   can 
be  diminished  b^'  implication,  i  9,450 
Women,  1 9 ,  403,  404 
Contracting  with  Each  Other 

County  commissioners,  4,  398 
Contracts,    see     infra.     Illegal    Con- 
tracts. 
Concerning    offices    and    officers,    see 

infra,  ILLEGAL  Contracts. 
Liability  of  FubUc  for  Contracts  Hade  by 
Officers,  19,  510 

As  to  municipal  bonds,  see  Munici- 
pal Securities. 
Compliance  with  statutory  formali- 
ties, 19,  511 
Conditions  precedent,  19,  512 
In  general,  19,  510 
L,iabilit3'  of  state  for  breaking  con- 
tract, 19,513 
Municipal  Corporations,  ig,  509,  510 
See  Municipal  Corporations. 
Omission  of  clerical  duties,  19,  512 
Public  oiBcer  acting  for  himself  and 

his  principal,  19,  513 
Ratification,   see   infra,   Ratifica- 
tion. 
Scope  of  officer's  authority,  ig,  510 
Where  govermnent    is   estopped  to 
deny  authority  of  officers,  19,  512 
Whether  public  bound  in  same  man- 
ner as  private  individuals,  19,513 
Liability    on  Official  Contracts,    i,  404; 

4,  490;  19.  407 

Contracts  unauthorized  by  law,  19, 

500 
Designating  department    for  which 

officer  acts,  i  9,  500 
Examples,  19,  498-502 
Fraudulent  representations,  i  9,  501 
How  officer  escapes  liability,  i  9,  500 
In  general,  19,  497 
Intention  to  bind  officer,  i  9,  498 
Knowledge  of  officer's  authority,  i  9, 

■  500 

Liability  for  tort,  19,  501 
Negotiable  instruments,  19,  502 
Officer  signing  in  his  own  name,  i  9, 

498 
Presumption   as   to  whether  officer 

intends  to  bind  himself,  i  9,  499 
Reason  for  exemption  from  liability, 

19,  500 
Right  of  action  against  another,  ig, 

.SOI 
Sealed    and    unsealed     instruments, 

19,498 
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What  necessary  to  escape  liabilit3', 

I9>S00 
Where  officer  receives  funds,  1 9,  49S 
Whether    agent   or    private    person 

would  be  liable,  i  9,  498 
Whether  officer  bound,  i  9,  497 
Costs 

Liability  for,  4,  316 
Counsel,  19,  5620* 
County  Officers,  i  g,  544 
See  County  Commissioners;  Sher- 
iffs. 
As  to  recording  officers,  see  Record- 
ing Acts. 
County  Treasurer,  19,  544 

Collectors  of  taxes,  see  Taxation. 
County  clerks,  see  Clerks. 
Accounts,  1 9 ,  545 
Acquiescence  in  settlement,  19,  546 
Compensation,  i  g,  546 
Conclusiveness   of  periodical  settle- 
ments, 19,  545 
Custodian  of  public  moneys,  19,  544 
Duties,  19,  544 
Embezzlement,  ff,  489 
Examples,  ig,  546-548 
How   disbursements  must  be  made, 

19,  544 
Liability  on  official  bond,  ig,  544 
Method  of  final  settlement,  ig,  546 
Periodicail  statements,  ig,  545 
Power,  duties,  and  liabilities,  i  g,546 
Settlement  as  prima  facie  evidence, 

19,545 
Statutory  enactments,  19,  546 
Surrender  of    public  mone3's  to  his 

successor,  i  9,  544 
Warrants,  19,  544 
Whether  settlement  bars  action  on 
bond,  19,  S46 
Courts,   see   Clerk;    Courts  ;  Judges. 

Appointment  of  officers,  i  9,  419 
Criminal  Law,  1 9 ,  502 
See  Bribery. 
See  infra.  Embezzlement;  and  see 

Extortion. 
Judges,  see  Judges. 
Averring  election  or  appointment,  19, 

50s. 506 
Corruption,  19,  503,  505 
Discretion,  ig,  502 
Discretionar3'  duties,  ig,  503 
Disobedience,  ig,  502 
Disputing  validity  of  his  own  appoint- 
ment, I  9,  506 
Examples,  xg,  504-506 
Exercise  of  judgment,  19,  502 
Failure  to  perform  duty,  19,  502,  504 
Following  language  of  statute,  i  9 ,  505 
Fraud  or  breach  of  trust,  19,  505 
Gross  incompetency,  1 9 ,  503 
Holding  officer  until  found  guilty,  19, 

562?«* 
Indictable  offenses,  ig,  504 
Indictment,  i  g ,  505 

Act  complained  of,  19,  506 
Entr3'  upon  duties  of  office,  i  9,  506 
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Facts  stating  illegality,  19,  506 
Necessary  averments,  19,  505,  506 
Official  capacity,  1 9 ,  506 
Statement  of  illegality,  19,506 

In  general,  i  9,  502 

Judicial  duties,  19,  503 

Legislators,  19,  503 

Malice,  i  9,  503 

Ministerial  duties,  19,  502 

Mistake,  i  9,  505 

Neglect  of  duty,  ig,  502,  504 

Omission,  19,  503 

Particular  offenses,  19,  504 

Party  prejudice,  19,  _i;o5 

Public  duty  imposed  by  law,  19,  503 

Removal  from  office,  19,  506 

Sale  of  office,  19,  505 

Where  no  damages  arise  from  default, 

19    504 
Wilfulness,  i  9,  503 
Criminal  prosecution,  19,483 
Dealing  Jor  his  own   benefit,  see  infra. 

Acting  for  His  Own  Benefit. 
Death,  19,  562^* 
Definition,  i  9 ,  380 

See  infra,  Essential  Elements  of 

Public  Office. 
Examples,  19,  380,  382 
Office,  19,  380 
Public  office,  19,  380 
De  Jure  Officers,  i  9 ,  394 
See  De  Facto  Officers. 
Definition,  19,  394 
V^alidity  of  acts,  19,394 
Delegation  of  Powers,  i  9,  464 

Exercise  of  power  after  officer  has  ex- 
ercised discretion,  19,461 
Judicial  powers,  19,  462 
LegislatlTe  Powers,  i  9 ,  462 

Delegating  poweris  to  another  bod3', 

19,  462 
Delegation  by  municipality,  19,464 
In  general,  i  9,  462 
Municipal  corporations,  19,463 
Vote  of  the  people,  19,  464 
Ministerial  powers,  i  9,  462 
Powers  requiring  discretion,  i  9,  461 
Power  to  delegate  expressly  conferred, 

19,  462 
What   powers   may  not  be  delegated, 
19,  461 
Demand,  5,  528/ 
Discretion  of,  19,  455 

See  infra,  Judicial  Duties. 
Arbitrary  discretion,  19,455 
Criminal  liability,  1  g,  502 
Legal  discretion,  19,  455 
Legal  duty,  1 9,  478 
DlsquallAcation,    see  infra.    Qualifica- 
tions. 

By  Holding  Prior  Office,  r  9 ,  406 
Consecutive  terms,  19,409 
Constitutionality   of   legislative    en- 
actments, Kg,  408 
Constitutionality   of   statutory   pro- 

.visions,  19,406,407 
Construction  0/  provisions,  19,  408 
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De  facto  incumbrancer,  i  9 ,  408 

Examples,  19,  406,  407 

In  absence  of  express  provisions,  19, 
409 

Incompatible  with  office,  i  9 ,  406, 409 

In  general,  i  g,  406 

In  what  cases  provisions  do  not 
apply,  ig,408 

Lucrative  offices,  19,  406 

Making  incumbent  of  one  office  in- 
cumbent ex  officio  of  another,  19, 
407 

Municipal  office,  19,  40S 

Office  not  of  constitutional  origin, 
19,408 

Officer  who  failed  to  qualifj'  under 
prior  election,  19,  408 

Offices  of  trust  and  honor,  i  9,  407 

Term  of  office  which  has  expired, 
ig,  408 

Validity  of  appointment,  ig,407 
Disquallflcatlon  to  Act,  i  g ,  470 
Judicial  officers,  see  Judge. 
Disqualification  to  serve  writ,  xg,  470 
Governmental  officers,  ig,  471 
Interest,  ig,  470 
Ministerial  officers,  ig,470 
Political  officers,  19,  471 
Where  no  provision  is  made  for  exer- 
cise by  another  officer,  19,  471 
Domicil,  19,  402 
Duelling,  i  g,  411 

Duration  of  Officer's  Authority,  ig,  562* 
See   infra.  Termination    of    Of'fi- 

cer's  Authority. 
Appointments      without     designating 

term,  i  g,  562/ 
Change,  ig,  ^(i2m 

Construction   b^'   incumbent,  ig,  562^ 
Construction  of  statutory  or  constitu- 
tional provisions,  19,  562/ 
Definition   of  the   word   "term,"   ig, 

S62>^ 
Deputy,  ig,  s62« 
Examples,  1 9 ,  562A,  5620 
In  general,  i  9,  562^ 
Legislative  office,  ig,  562OT 
Legislature     abridging    or    extending 

constitutional  term,  ig,  t/aim 
Person  Elected  To  Fill  a  Vacanor,  19, 

S62« 

Examples,  ig,  562» 

In  general,  ig,  562?/ 

Remainder  of  term,  ig,  562* 

Until  next  election,  19,  562« 
Power  of  legislature,  i  g,  562m 
Presumption  as  to  length  of  terms,  i  9, 

562ff2 

Statute  creating  office  and  designating 

duration  of  term,  ig,  s62)« 
Statutory  term,  ig,  562/ 
When  term  begins,  ig,  tfyzk 
When  term  expires,  ig,  s62,?' 
Wheie   no   defined   time   is  fixed,  19, 
562,?' 
Duress  by,  6 ,  77 
Protest,  6,  87 
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PUBLIC  OFFICERS— Co«/W 
Duties,  19,  477 

See  infra.  Accountability  for  Pub- 
lic Property;  Liability. 
Character,  19,  478 
Directory  statute,  19,  477 
Discretionary  authority,   i  9,  478 
Duty  arising  from  power,  i  9,  477 
Increasing  or  diminishing,  ig,  562** 
In  general,  19,  477 
Judicial  Duties,  ig,  479 

See  Courts  ;  Judge. 

Examples,  19,  479,  480 

In  general,  i  9,  479 

Test,  19,  480 

When   mandamus  will  be  granted, 
1 9 ,  480 
Mandatory  statute,  19,  477 
Ministerial  Duties,  i  g,  478,  479 

Ascertaining    compliance    with   re- 
quirements of  statute,   19,  479 

Definition,  19,  478 

Distinguished  from   judicial   duties, 

19,478.479 

Examination    and    auditing    of   ac- 
counts, 19,  4'79 

Whether  all  deliberation  is  excluded, 

19,479 
Ministerial  or  judicial,  19,  478 
Quasi  judicial  duties,  19,  480 
Same  officer  exercising  both  ministe- 
rial and  judicial  duties,  19,  4S0 
Whether  an  increase  of  duties  carries 
right  to   increase  of  compensation, 

19,  478 
Effect  of  electing  unqualified  oflScers,  19, 

400,  406,  415 
Elections,  see  Elections. 

Frima  Facie  Eight  to  Hold  Office,    6 ,   373 
Certificate  gives  prima  facie  right,  6, 

373 
Certificate  vitiated  by  its  own  state- 
ment, 6,  373 
Conditional  certificates,  6,  377 
Conflicting  returns,  6,  377 
Contesting  the  prima  facie  case,    6, 

374 
Double  returns,  6,  377 
Effect  of  certificate  in  contest,  6,377 
Effect   of   conflicting   certificates,  6, 

375 
Effect  of  irregularity    in    certificate, 

6.  375 
Form  of  certificate  for  representative 

in  congress,  6,  375 
Fraud  in  obtaining  certificate,  6,  377 
In  parliamentary  cases,  6,  374 
Question  of  eligibility,  6,  377 
Regular  certificate,  6,  373 
Revocation  of  certificate,  6,  376 
Showing  that  certificate  was  improp- 
erly given,  6,  374 
Statement  of  officer  who  made  can- 
vas, 6,  373 
What  constitutes  a  prima  facie  right 
in  absence  of  a  certificate,  6,  376 
Elector,  ig,  401 
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Eligibility,  19,  397 

See  infra.  Citizenship;  Qualifica- 
tions. 
Arbitrary  exclusions,  I  g ,  398 
Capable  of  being  chosen,  19,  397 
Competency  to  hold  office  if  chosen, 

19,  397 
Constitutional  qualifications,    ig,   399 
Constitutional  rights,  19,  398 
Effect  of  electing  unqualified   person, 

19,400,406,415 
Exclusion  by  legislature,  i  9,  398 
Ineligibility  from  implication,  19,399 
Ineligible  at   the   time  of  choice,  19, 

398 
Legislative  office,  ig,  399 
Legislative  qualifications,  i  9,  398 
Matters  of  conscience,  i  g,  399 
Meaning  of  the  term  "eligible,"  ig,  397 
Opinions  on  political  subjects,  ig,  399 
Qualified  elector,  1 9 ,  400 
Religious  test,  ig,  400 
Removal    of    a    disqualification    after 

choice,  19,  398 
Whether  disqualification  relates  to  the 

choice  to  office,  or  to  holding  office, 

19,  39S 
Whether  it  belongs  to  all  persons,  19, 

398 
"Eligible,"  6,  447 
Embezzlement,  6,  487 

Acts  of  congress,  6,  487 

City  clerk,  6,  490 

Clerks  and  servants  of  public  officers, 

6,  492 
Comptroller,  6,  491 
County  auditor,  6,  489 
County  officers,  6,  489 
County  treasurer,  6,  489 
De  facto  officers,  6,  4J88 
Deputy  sheriff,  6,  490 
Failure  to  pay  over,  6,  488 
Indictment,  6,  4981^ 

Against  county  treasurer,  6,  498m 

Averment  as  to  failure  to  account, 
6,  498;72 

Averment  as  to  manner  of  acquisi- 
tion of  office,  6,  498/ 

Averment  as  to  official  capacity,  6, 
498* 

Averment  as  to  ownership  of  money, 
6,  498/ 

Where  property   belongs  to  several 
municipalities,  6,  498/ 
Municipal  officers,  6,  490 
Oflicers   to  whom   the   United   States 

statutes  applj',  6,  487 
Persons  aiding  or  abetting  public  of- 
ficers in  embezzlement,  6,  492 
State  and  municipal  officer!:,  6^  488 
State  treasurer,  6,  489 
Tax  collector,  6,  491 
Township  trustees,  6,  490 
Town  treasurer,  6,  490 
United  States  officers,  6,  487 
What  constitutes  the  offense,  6,  488 
Entry  upon  discharge  of  duties,  19,  44^ 
,  Vol.  II. 
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Essential  Elements  of  Public  Office,  i  g,  382 
Administration  of  the  government,  i  9, 

38s 
Agency  for  the  state,  19,  3S2 
Appointing  others  to  oflEice,  19,  389 
Authority  to  exercise  sovereign  power, 

19,385 
Compensation,  ig,  389 
Compensation  out  of  public  treasury, 

19;  385 
Continuity  of  duties,  ig,  384 
Death  of  incumbent,  ig,  385 
Delegation  of  sovereign  power,  i  g,  382 
Discretionary    exercise    of    sovereign 

functions,  i  g,  390 
Duration,  19,  383 
Duties,  I  g,  390 
Duties  undefined,  ig,387 
Emolument,  ig,  389 
Employment  arising  out  of  contract, 

19,386 
Employment  is  an  office,  i  g ,  386 
Legally  authorized  appointment,  i  g,  384 
Legally  authorized  election,  ig,  384 
Name,  ig,  389 
Oath,  19,  389 

Official  dfesignation,  19,  390 
Rules  prescribed  by  contract,  ig,  384 
Rules  prescribed  by  government,  ig, 

384 

Short  indefinite  tenure,  ig,  389 

Special  and  single  object,  19,  388 

Tenure,  ig,  383,389 

Transient  employment,  ig,  383,  388 

Trust  to  be  exercised  in  behalf  of  gov- 
ernment, ig,  383 
Estoppel 

Officer  estopped  from  denying  his  ap- 
pointment, ig,437 

To  Deny  Appointment,  i  g,  506 
Criminal  law,  i  g,  506 

To  deny  authority  of  officer,  ig,  512 
Evidence  ' 

Memorandum,  15,  271 

Of  Appointment,   7,  63;  ig,   423,   435, 

See  infra.  Commission. 
Conclusiveness  of  commission,   1 9, 

435 

Estoppel,  I  g,  437,  506 

In  general,  ig,  423 

Irregularity  in  appointment,  ig,  437 

Necessity  of  writing,  i  g ,  423,  424 

Performance    of   official    duties    in 
public  office,  i  g,  436 

Prima  facie  evidence  of  due  appoint- 
ment, 19,  436 

Prima  facie  evidence  of  validity  of 
appointment,  i  9,  435 

Rebuttal,  19,  437 

Reputation,  i  g,  436 

Secondary  evidence,  19,  436 

Tenure,  19,  436 

Whether  commission  is  a  part  of  the 
appointment,  i  g,  435 

Writing,  ig,424 
Of  election,  ^ee  infra.  Elections. 
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Executive  Officers,  i  g,  390 

See  Governor;  President. 
Definition,  i  g,  391 

Exercising  functions   outside  of  district, 

19,457 
Ex  officio,  7,  4S4 
Fees,  see  infra.  Compensation. 

As  distinguished  from  costs,  ig,  538 
Forfeiture    of    office    by    conviction    of 

crime,  4,  725 
Fraud,  ig,  505 
Gamlslmient,  8, 1132,  1136 ;  i  g,  535 

In  general,  i  9,  536 

Public  corporations,  19,  536 

State  officers,  19,  536 

Where  liability  is  personal,  i  9,  536 
CSovemor,  see  Governor. 

Appointment  of  officers  by,  19,  419 
Hearing,  19,  562^ 
Honorary  office,  i  9,  393 
How  Office  Conferred,  i  g,  416 

By  appointment,  see  infra.  Appoint- 
ment. 

By  elections,  see  Elections. 

Constitutional  method,  i  g,  416 

In  general,  i  g,  416 

Where  manner   of  filling   is  not   pre- 
scribed by  the  constitution,  ig,  616 
How  Bight  to  Office  Determined,  i  9,  396 

In  actions  between  third  parties,  19, 
396 

Quo  warranto,  i  g,  396 
Dlegal  Contracts,  i  g,  505 

See  infra.  Assignment  of  Salary. 

Affecting  Compensation  of  Public  Officers, 
3,  S35;  g,  914;  ig,  537 
See  infra.  Compensation. 
Agreement  that  fees  shall  be  divided 
between  officer  and  his  deputy,  g, 

915 
Appointment  to  office,  g,  915 
Consular  influence,  g,  915' 
Contract  delegation  of  official  duty, 

9,  914 
Contract  for  pay  for  personal  influ- 
ence, g,  915 
Contract  to  accept  less  fee,  g,  914 
Official  favoritism,  g,  915 
Officer's  fees,  9,  914 
Contracts  to  Secure  Election  or  Appoint- 
ment, 19,  445 

Action  upon  contracts,  19,  447 
Agreements  to  aid  in  procuring  ap- 
pointment, ig,  446 
Agreement  to  appoint,  19,  446 
Agreement  to  procure  appointment, 

I  9,  446 
At  common  law,  1  9,  445 
Considerations  contingent  upon  suc- 
cess, I  g,  446 
Contracts  based  upon  sales,  ig,  447 
Contracts  in  which  sale  is  a  consid- 
eration, ig,  447 
In  absence  of  statute,  ig,  445 
Officer  making  a  deputation,  i  g,  448 
Officer  promising  fees  to  deputy,  i  g. 
448 
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Illegal  Coutraots — Cont'd 
Contracts  to  Secure  Election  or  Appoint- 
ment—  ConVd 
Promises  to  use  personal  influence, 

ig,  446 
Recovery  of  money  paid  or  services 

rendered,  19,  447 
Right  of  appointing  officer  to  barter 

or  sell,  19,  445,  446 
Services  devoted  to  advertising,  19, 

448 
Validity,  19,  445 
Where  no  improper  means  are  used, 

19,  446.  447 

Examples,  19,  445-448 

In  general,  19,  445 

Lobbying  contracts,  see  Illegal 
Contracts. 

Sale  as  a  criminal  offense,  i  9,  505 
Imprisonment  for  Debt 

Fiduciary  relationship,  10,  229 
Inciting  an  officer  to  corruption,  4,  671 
Incompatible  Office,  ig,  562 » 

Appointment  by  power  of  officer  au- 
thorized to  accept  his  resignation, 
19,5620 

Choice,  19,  5622; 

Concurrence,  ig,  56211 

Doctrine  Under  Statutes,  ig,  562^*,  562» 
Acceptance  of  second  office  vacates 

first,  19,  5624* 
Constitutional  provisions,  19,  5625* 
Election  to  second  office  void,   19, 

562c* 
Federal  officer  accepting  state  office, 

19,  562A* 
Necessity  of  judicial  determination 

of  vacancy,  ig,  562J* 
No  judicial  determination  necessary, 

19,  562** 
Offices  in  different  departments,  19, 

562** 
State  and  federal  Offices,  i  9,  562** 
Statutory  provisions,  19,  562** 
Vacancy  ipso  facto,  .1  g,  562 J* 

Examples  of  Incompatibility,  19,  562 w 
Aldermen,  19,  562a;,  562W 
Army  officer,  ig,  562 w,  562*,  562^ 
Auditor,  ig,  562W 
Bailiff,  19,  562* 

City  councilmen,  ig,  562W,  562* 
Clerks,  19,  562*,  562^/,  562^ 
Commissioners,  ig,  562.1; 
Comptroller,  ig,  562* 
Constable,   ig,562«,  562^ 
Coroner,  ig,  562a;,  562^ 
County  commissioner,  19,562^)' 
County  recorder,  ig,  562^ 
County  treasurer,  19,  562^/ 
Crier,  19,  562J)' 
Deputy  clerks,  19,  562^)' 
Deputy  sheriff,  19,  %(i2y,  $62z 
Director  of  state  prison,  19,  562^ 
Inspector  of  elections,  ig,  562/ 
Interpreter,  ig,  g62y 
Judge  of  elections,  i  g ,  s62y 
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Judges,  I  g,  562a;,  562J/ 

Jury  commissioner,  19,  562^)/ 

Justice  of  the  common  bench,    19, 
S62j/ 

Justice    of    the    peace,    19,     562W- 
562.2: 

Legislator,  1 9 ,  5622 

Marshal,  i  9,  562* 

Member  of  assembly-,  19,  562^ 

Militia  officer,  19,562^ 

Notary  public,  i  9,  5622: 

Postmaster,  19,  562^ 

Presidential  elector,  ig,  562a*,  562J 

Register,  19,  5620* 

Retired  army  officer,  19,  5620* 

Sheriff,  ig,  562a* 

State  treasurer,  ig,562a* 

Supervisor,  19,  562a* 

Supervisor  of  elections,  i  o,  562a* 

Town  clerk,  19,  562a* 

Township  trustee,  i  9,  562a* 
First  office  vacated,  19,  ^2u 
Ipso  facto  terminated,  19,  562^ 
Qualifying  for  second  office,  i  9,  5620 
When  incompatibility  arises,  19,  562W 
Where   officer    has    not    the    right   to 

resign,  19,  5621; 
Indemnltr,  see  Indemnity  Contracts. 
See  infra,  Reimbursement  and  In- 
demnity. 
Indictment,  i  g ,  505 

Act  complained  of;  19,  506 
Averring  election  or  appointment,  i  9, 

SoS>  506 
Entry  upon  duties  of  office,  i  9,  506 
Facts  stating  illegality,  ig,  506 
Following  language  of  statute,  i  g,  505 
Necessary  averments,  ig,  505,  506 
Official  capacity,  19,  506 
Statement  of  illegality,  19,  506 
Infamy,  19,  409 
See  Infamy. 
Condonation,  ig,  410 
Constitutional  disqualifications, ig,  409 
Constitutionality  of  provisions,  ig,  4.11 
Constitution  of  United  States,  ig,  410 
Criminal   acts    denoting    an  unfitness 

for  office,  I  g,  409 
Duelling,  19,  411 
In  absence  of  constitutional  provisions, 

I  9,  409 
In  general,  19,  409 
Judicial  ascertainment  of  guilt,  i  g,  411 
Necessity  of  previous  conviction,  ig, 

411      " 
Persons  liable  for  public  moneys,  ig, 

411 
Power  of  the  legislature,  i  9,  410 
Inhabitant,  10,771,772;  19,401 
Ii^unctions,  10,  968;  19,  518 
Malicious  prosecution,  ig,  518 
Municipal     officers     misappropriating 

funds,  10,  968 
Parties,  i  o,  798 

Where  injunction  bond  is  taken, 19,  518 
Where  no   injunction   bond  is  taken, 

19,518 
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Insanity,  i  9,  405 
Installation,  19,445 
Interest 

On  money  wrongfully  retained  by,  1 1 , 

397 
Upon  public  moneys  detained  by  him, 
19,481 
Interested  oflScer,  ig,  470 
Intruders,  19,  396 
Joint  Authority 
How  Exercised,  i  g ,  465 
Act  of  majority,  i  g,  465 
Agreement  among  themselves,   1 9, 

467 
Agreement  with  others,  ig,  867 
Confirmation  by  full  board,  ig,  468 
Consent  of  both  where  there  are  only 

two,  19,  467 
Members  acting  out  of  session,  ig, 

467 
Necessity  that  all  should  confer,  ig, 

46s 
Notice  of  time  and  place  of  meeting, 

19,46s 
Presumption  of  concurrence  of  all, 

I  9,  466 
Presumption  that  all  had  notice,  ig, 

466 
Presumption   that  all  were  present, 

ig,  466 
Quorum,  i  g,  466 
Ratification,  ig,  468 
What  constitutes  a  quorum,  19,  466 
Where    law    requires    a    designated 
number  to  constitute  a  board,  19, 
467 
Where  statute  expressly  requires  the 
presence    and   concurrence  of  all, 
19,466 
Whether  all  should  concur,  ig,  465 
Judgments,  19,  5621/* 

Officers  and  successors,  12,  96 
Judicial  Duties,  19,  479 

See  infra.  Ministerial  Duties. 
Criminal  liability,  19,  503 
Examples,  19,  479,  480 
In  general,  19,  479 
Test,  I  9,  480 

When  mandamus  will  be  granted,  19, 
480 
Judicial  Notice,  7,  83 
Signature,  12,  181 
Judicial  Officers,  1 9,  391 
See  Courts  ;  Judges. 
Definition,  i  9,  391 
Liability  in  general,  i  9,  486 
Powers,  19,  391 
Jurisdiction,  19,  457 
Kinds  of  offices,  19,  390 
Laches,  13,  712 

Liability  of  public,  19,  507 
Of  government,  1 2 ,  563 
Of  municipal  officers,  12,565 
Legislative  Officers,  1 9,  39' 
See  Statutes. 
Definition,  19,  391 
Legislature,  1 9  >  39' 
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Liability,  19,485 

Privilege  from  arrest,  see  Arrest. 

Compelling     attendance    of    absent 
member,  i  9,  4S6 

Disorderly  behavior,  ig,  486 

Imprisonment,  ig,486 

In  general,  ig,  485 

Ministerial  duties,  19,  485 

Personal  liability,  i  9,  485 
Powers,  19,  391 
Legislative  Power,  19,  562^'* 

Constitutional  officers,  19,  562;** 
Delegation,  i  g ,  462 

Delegating  powers  to  another  body, 
I  g,  462 

Delegation   by  municipality,  19,464 

In  general,  i  g,  462 

Municipal  corporations,  ig,  463 

Vote  of  the  people,  19,  464 
Increasing  or  diminishing  duties,    ig, 

562;-* 
Legislative  officers,  i  g,  562^* 
Municipal  officers,  ig,562r* 
Omissions,  i  9,  562;'* 
Legislature 

Appointment  of  local  officers,  ig,  420 
Appointment  of  officers  of  legislature, 

12,  420 
Creating  new  office,  ig,  422 
Criminal  liability  of  legislator,  ig,  503 
Directing    manner    in    which    officers 

shall  be  chosen,  19,  421 
Right    of    local   self-government,   ig, 

420 
Liability,  i ,  402 ;   12,  148/;  i  g ,  483 

See    infra,      Duties;     Ministerial 

Officers. 
For  loss  of  froferty  or  money,  see  171- 

fra.  Accountability  for  Public 

Property. 
Breach  of  public  duty,  19,  483 
Default  of  Official  Subordinates,  i ,  395  ; 

19,495 

Sheriffs,  see  Sheriffs. 

Appointment  of  person   notoriously 
unfit,  ig,  496 

Burden  of  proof,  ig,  497 

Cooperation  in  wrong,  i  g,  496 

Default  of  private  servants,  19,496 

Negligence  in  making  appointments, 
19,496 

Negligence  in  superintendent's    de- 
partment, I  9,  496 

Postmasters,  19,497 

When   subordinates   are    public   of- 
ficials, 19,  495 

When  subordinates  are  selected  by 
him,  19,  495 

Who  is  a  private  servant,  i  9,  497 
Default  of  Private  Servants,  i,  395  ;   i  g, 

496 

Acting    under  color  of   office,    1 9, 

497 
Burden  of  proof,  19,  497 
In  general,  19,  496 
Postmasters,  19,497 
Who  is  a  private  servant,  19,  497 
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PUBLIC  OFFICERS— Co«rrf 

Liability— Cu«^V 

For  action  for  official  conduct,  ig,  484 
In  general,  i,  402;  ig,  483 
Judicial  Officers,  i  g,  4S6 

See  Judge. 

Arbitrators,  ig,  487,  489 

Burden  of  proof,  i  g,  489 

Examples,  19,  486-490 

Fraud,  19,  489 

Good  faith,  19,  488 

In  general,  i  g,  486 

Judge  of  election,  i  9,  487,  489 

Malice,  19,  4S9 

Officer  acting  outside   of   his  juris- 
diction, 19,  488 

Quasi  judicial  functions  defined,  i  9, 

Quasi  judicial  officers,  19,  486 
Selectmen,  ig,  4S8 
Tax  assessors,  19,  489 

Legislative  Officers,  19,485 

Privilege  from  arrest,  see  Arrest. 
Privilege  of  sfeech,  see  Libel  and 

Slander. 
Compelling    attendance    of     absent 

member,  i  9,  486 
Disorderly  behavior,  I  9,  486 
Imprisonment,  ig,  486 
In  general,  19,  485 
Ministerial  duties,  19,  485 
Personal  liability,  ig,  485 

Ministerial  officers,  see  infra.  Minis- 
terial Officers. 

Necessity   of  public   prosecution,    19, 

483 

Neglect  of  official  duty,  ig,  484 

Torts,  I  g,  501 

When  right  of  action  accrues  to  indi- 
vidual, 19,  4S3 
Liability  of  arbitrators,  19,  487 
Liability  of  judges  of  election,  19,  487 
Liability  of  municipality  for  the  acts  of 

its  police,  1 9,  558 
Liability  of  Party  at  Whose  Instance  Officer 

Acts,  19,  515 

Attachment,  see  Attachment. 

Execution,  see  Execution. 

False  Imfrisonment,  see    False    Im- 
prisonment. 

Injunctions,  see  Injunctions. 

Malicious  prosecution,  see  Malicious 
Prosecution. 

Examples,  19,  521 

General  rule,  19,  515 

Levy  in  bankruptcy  proceedings,  19, 

52' 
Proceedings  Under  an   Unconstitutional 
Statute,  19,  519 

Liability  of  magistrate,  19,519 
Liability  of  oflScer,  i  g,  519 
Where  party  does  no  more  than  pre- 
fer  complaint   to   magistrate,   ig, 

SatlBcation,  ig,  ,i;22 
Acceptance  of  what  party  is  entitled 
to  receive,  19,  522 
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Examples,  ig,  522 

From  what  ratification  inferred,  1 9, 

522 
Indemnifying  the  officer,  ig,  522 
In  general,  ig,  522 
Liability  of  Public  for  Acts  of  Officers,   i  g, 
506 
Ratification  by  the  public,   see    infra. 

Ratification. 
Contracts  Made  by  Officers,  19,  510 
As  to  tnunicifal  bonds,  see    Munici- 
pal Securities. 
Ratification,  see   infra.   Ratifica- 
tion. 
Compliance  with  statutory   formali- 
ties, 19,  511 
Conditions  precedent,  19,  512 
In  general,  19,  510 
Liability  of  state   for  breaking  con- 
tract, 19,  513 
Municipal  Corporations,  19,  1^09,  510 

See  Municipal  Corporations. 
Omission  of  clerical  duties,  19,  512 
Public  officer  acting  for  himself  and 

his  principal,  ig,  513 
Scope  of  officer's  authority,    ig,  510 
Where  government   is   estopped   to 
den}' authority  of  officers,   ig,  512 
Whether  public  bound  in  same  man- 
ner as  private  individuals,  ig,  513 
Examples,  ig,  506-510 
In  general,  i  g,  506 
Laches,   ig,  506 
Money  loaned   to   commissioners,  19, 

Municipal  corporations,  ig,  509 

Municipal  officers,  ig,  507 

Notice   to   pyiblic   officer   is   notice   to 

public,   ig,  510 
Presumption  of  knowledge   of  officer's 

authority,  19,  507 
Scope  of  officer's  authority,  i  9,  507 
Torts,  19,  514 

Municipal  corporations,  see  Munic- 
ipal Corporations. 

Federal  government,  19,  514 

State  government,  ig,  514 
Liability  of  sub-officers  to  third  parties,  I, 

395 
Liability  of  the  public  for  the  action  of 

its    officers,    see    infra.     Municipal 

Corporations. 
Liability  of  Town  or  Townsbip  for  Acfs  of 

Its  Officers,  2  6 ,  166 

In  Connecticut,  26,  166 

In  Georgia,  26,  166 

In  Illinois,  26,  166 

In  Indiana,  26,  167 

In  Iowa,  a 6,  167 

In  Kansas,  26,  167 

In  Maine,  26,  167 

In  Massachusetts,  26,  168 

In  Michigan,  26,  169 

In  Minnesota,  26,  169 

In  Mississippi,  26,  169 

In  Missouri,  26,  170 

In  New  Hampshire,  26,  170 
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In  New  Jersey,  26,  170 

In  New  York,  26,  170 

In  North  Carolina,  26,  170 

In  Ohio,  26,  171 

In  Pennsylvania,  26,  171 

In  Tennessee,  26,  171 

In  Vermont,  26,  171 

In  Washington,  26,  172 

In  Wisconsin,  26,  172 
Liability  on  Contract 

Officers  of  army,  i  5,  440 
Lien  on  papers  or  documents,  19,  539 
Limitation  of  actions,  13,  725 
Loss  of  froferty  or  money,   see  infra. 

Accountability  for  Public  Prop- 
erty. 
Lucrative  office,  13,  1192 
Majority  acting,  i,  33s;   19,  465 
Malfeasance 

Distinguished  from  misfeasance,  1 5, 621 
Malicious  Prosecution 

District  attorney,  14,  41 

General  rule,  14,  41 

Presumption  in  favor  of,  14,  41 

Sheriff,  14,  41 
Mandamus,  14,  139 

As    to   municipal  officers,   see   Man- 
damus. 

Governor,  see  Governor. 

Act  as  law,  14,  1S3 

Arbitrators,  14,  141 

Books,  14,  147 

Certificate  of  election,  14,  146 

Clerk  of  Court 

Inspection  of  public  records,  i  9,  562^ 
To  furnish  copy  of  record,  i  9,  5624 
To  issue  process,  19,  562A 

Commissioners,  14,  146 

Commissioners  of  patents,  14,  143 

Creation  of  new  powers,  14,  139 

Demand  and  refusal,  14,  141 

Discretion,  14,  201 

Discretion  of  officer,  14,  140 

Examples,  14,  141,  146 

Executive  functions,  14,  140 

Generally,  14,  139 

Instance  of  relator,  14,  140 

Land  commissioners,  14,  146 

Ministerial  duties,  14,  99 

Muniments  of  title,  14,  147 

Papers,  14,  147 

Postmaster-general,  14,  143 

Preference  to  veterans,  19,  413 

Register  of  deed,  14,  141 

Scope  of  the  writ,  14,  139 

Secretary,  14,  145 

Secretary  of  state,  14,  142,  146 

Secretary  of  the  interior,  14,  142 

State  boards,  14,  147 

State  officers  generally,  14,  145 

State  representatives,  14,  146 

Title  to  officer,  14,  146 

To  affix  official  seal,  14,  146 

To    compel     election     of     municipal 

officers,  I  9,  550 
To  compel    officer   to  keep   office   at 
county  seat,  14,  208 

I-D— 21  321 


United  States  officers,  14,  142 

When  demand  and  refusal  not  neces- 
sary, 14,  141,  142 

When  the  writ  does  not  lie,  14,  139, 
140 

When  the  writ  lies,  14,  139,  140 
Mandatory  or  Directory  Statutes,  seeinfra, 

Ministerial  Duties. 

Statutes   Prescribing  Time  and  Mode  of 
Proceeding  by  Public  Officer,  23,  458 
Adjournment  of  court,  2  3,  461,  462 
Assessment  and  collection  of  taxes, 

23,  464 
Conduct  of  elections,  23,  463 
County  commissioner  of  schools,  23, 

4S9  ' 
Examples,  23,  458-465 
Exhausting    property    of     principal 
before  seizing  that  of  surety,   23, 
460 
Filing  certificate  of  sale,  23,  458 
Findings  of  judge,  23,  459 
Forms  of  municipal  security,  2  3,  462 
In  general  directory,  23,  458 
Instructions  to  jury,  23,  464 
Lists  of  voters,  23,  461 
Not  the  essence  of  the  thing  to  be 

done,  23,  458 
Official  oaths,  23,  463 
Report  of  referee,  23,  459 
Signature  of  judge,  23,  460 
Solemnization    of    matiimony,     23, 

460 
Summoning  and  selecting  jurors,  23, 
462 
Master  and  servant,  14,  753 
Memorandum,  15,271 
Mental  Capacity,  i  9 ,  405 
Attorney  at  la-w,  see  Attorney  and 

Client. 
Ability  to  read  and  write,  19,  405 
In  absence  of  statutory  provisions,  19, 

406 
Insanity,  i  9,  405 
Statutory  provisions,  19,  405 
Military  Officers,  i  g,  392 
See  Military  Law. 
Definition,  i  9,  392 
Ministerial  Duties,  1 9 ,  478,  479 

See  infra,  Judicial  Duties;   Man- 
datory OR  Directory  Statutes. 
Ascertaining  compliance  with  require- 
ments of  statute,  1 9 ,  479 
Definition,  19,  478 
Distinguished  from  judicial  duties,  ig, 

478,  479 
Examination  and  auditing  of  accounts, 

19,479 
Liability,  19,485,490 
Whether  all    deliberation  is  excluded, 

19,479 
Ministerial  Officers,  1 9 ,  392 
Criminal  Liability,  i  g ,  502 
See  Bribery  ;  Extortion. 
See  infra,  Embezzlement. 
Averring  election  or    appointment, 
19,  505.  506 
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PUBLIC  OFFICERS— Cow^'rf 

Ministerial  OfBoers — Cont'd 
Criminal  Liability — Cont'd 

Corruption,  ig,  503,  505 

Discretion,  19,  502 

Discretionary  duties,  i  g,  503 

Disobedience,  19,502 

Disputing   validity  of   his    own  ap- 
pointment, ig,  506 

Examples,  19,  504-506 

Exercise  of  judgment,  ig,502 

Failure  to  perform  duty,  i  g ,  502,  504 

Following  language  of  statute,  1 9, 505 

Fraud  or  breach  of  trust,  ig,  505 

Gross  incompetency,  ig,  503 

Indictable  offenses,  ig,  504 

Indictment,  i  g ,  505 

Act  complaintd  cf,  ig,5o6 
Entry  upon  duties  of  office,  i  g,  506 
Facts  stating  illegality,  i  g ,  506 
Official  capacity,  ig,  506 
Statement  of  illegality,  i  g,  506 

In  general,  i  g,  502 

Judicial  duties,  ig,  503 

Legislators,  ig,  503 

Malice,  19,  503 

Ministerial  dutiesj  19,  502 

Mistake,  i  g ,  505 

Necessary  averments,  19,  505,  506 

Neglect  of  duty,  ig,  502,  504 

Omission,  i  g,  503 

Particular  offenses,  19,  504 

Party  prejudice,  19,  505 

Public  duty  imposed  by  law,  19,  503 

Removal  from  office,  19,  506 

Sale  of  office,  1 9 ,  505 

Where   no   damages  arise  from  de- 
fault, I  g ,  504 

Wilfulness,  19,  503 
Disqualification  to  act,  19,  470 
liability 

Acting  with  due  care,  19,  490 

Acting  within  his  authority,  19,  488 

Burden  of  proof,  ig,  495 

Execution    process    regular    on    its 
face,  ig,  490 

Failure  to  perform  his  duty,  i  g,  493 

Mistake,  i  g ,  495 

Negligence,  19,493 

Officer  de  facto,  i  g ,  493 

Officer  with   notice   of  invaliditj'  of 
process,,  ig,  492 

Personal   liability  where    failure  to 
perform   duty  is  made  an  offense, 

19.495 
Person  specially  injured,  i  9,  493 
Process  illegally  issued,  i  g,  490 
Process  void  on  account  of  the  un- 
constitutionality  of  the   law,    i  g, 

Proximate  cause  of  injury,  ig,  494 
Want  of  jurisdiction  appearing  upon 

the  face  of  warrant,  ig,  491,  492 
Want  of  jurisdiction  as  to  persons, 

19,490 
Want  of  jurisdiction  as  to  place,  i  9, 

490 
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Where  jurisdiction  over  subject-mat- 
ter is  wanting,  ig,  491 
Without  sufficient  funds  to  perform 
duty,  19,  494 
Liability  for  Default  of  Ofacial  Subordi- 
nates, I  g ,  495 
Sheriffs,  see  Sheriffs. 
Appointment  of  person  notoriously 

unfit,  ig,  496 
Burden  of  proof,  ig,  497 
Cooperation  in  wrong,  ig,  496 
Default  of  private  servants,  ig,  496 
Negligence  in  making  appointments, 

ig,  496 
Negligence  in  superintendent's    de- 
partment, I  g ,  496 
Postmasters,  ig,  497 
When    subordinates   are   public   of- 
ficials, 19,  495 
When   subordinates   are  selected  by 

him,  ig,  495 
Who  is  a  private  servant,  i  g,  497 
Liability  on  Official  Contracts,  i ,  404  ;   4 , 

490;  19,497 

Contracts  unauthorized  bylaw,  ig, 

500 
Designating  department  for  which 

oificer  acts,  ig,  500 
Examples,  i  g ,  498-502 
Fraudulent  representations,  i  g ,  501 
How  officer  escapes  liabilitj',  i  g,  500 
In  general,  19,  497 
Intention  to  binil  oificer,  ig,  498 
Knowledge  of  officer's  authority,  ig, 

SCO 
Liability  for  tort,  1  g ,  501 
Negotiable  instruments,  19,  502 
Officer  signing  in  his  own  name,  i  9, 

498 
Presumption   as   to  whether  officer 

intends  to  bind  himself,  i  g,  499 
Reason  for  exemption  from  liability, 

1 9 ,  Soo 
Right  of  action  against  another,  ig, 

501 
Sealed    and    unsealed    instruments, 

19,498  ,        . 

What  necessary  to  escape  liabilitj', 

19,  500 
Where  oificer    receives    funds,    19, 

499 
Whether    agent    or  private    person 

would  be  liable,  i  9,  498 
Whether  officer  bound,  i,  404;  ig, 

497 
Ministerial  powers,  ig,  456 
Misconduct,  see  infra.  Removal. 
Misfeasance 

Definition,  i  5,  621 
I([ista.ke3  of,  15,  675 

Asa  defense  to   criminal  charge,  19, 

505 
County  Clerk,  1 5 ,  675 

Entering  judgments,  15,675 

Examples,  15,  675 

Fixing  penalty  in  a  guardian's  bond, 

15.67s 
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Liability,  19,  495 
Sheriffs,  15,  676 
See  Sheriffs. 

Conduct  of  public  sales,  1 5 ,  676 
Misdescription  in  deed,  15,  676 
Uunielpal  Corporations,  ig,  548 
Abolition  of  ofiSce,  19,  555 
Charter  provisions,  19,  548 
Compensation,  19,  555 

Abolition  of  office,  19,  555 

Addition  to,  19,  555 

Contract  relation,  19,  555 

Reduction  of,  19,555 

Strict    compliance  with    charter  or 

statute,  19,  556 
When  a  contract,  i  g,  556 
Control  of  corporation,  i  9,  549 
Election  and  Appointment,  19,  549 
Appointment   or  election  of  a  par- 
ticular officer,  19,  551 
At  common  law,  19,  550 
Charter  provisions   making  a  board 
judge  of  qualification  and  election 
of  officers,  19,  551 
Jurisdiction  of  courts,  19,551 
Legislative    intent    that     municipal 

action  shall  be  final,  i  9,  552 
Mandamus   to  compel   election,   19, 

550 
Manner  in  the  absence  of  an  express 

provision,  i  g,  550 
Mode  of  election,  ig,  550 
Necessity  of  election  by  ballot,  19, 

SSI 
Non-residents,  ig,  549 
Observance    of    municipal    charter, 

19,  549 
Ordinances  in  Conflict  with    Charter, 

19.  549 

Abridging  term  of  office,  i  g,  549 

Choice  of  an  officer  in  a  different 

manner,  i  g,  550 
Making    those    eligible     who     by 

charter  are  not  so,  i  g ,  549 
Provisions  as   to  mode   of  election, 

19,  549 
Residence  within  the  municipality. 

19.  549 
Eligibility,  19,549 
Extortion,  7,  586 
Garnishment,  ig,  536 
In  general,  ig,  548 
Legislature's  power  over,  i  5,  993  ;   i  g, 

562?-* 
Liability  for  Officers  and  Agents,  1 9,  507 

As  to  municipal  securities,  see  M.V- 
NiciPAL  Securities. 

Acting  in  private  capacity,  19,  513 

Contracts,  i  g,  510 

In  general,  i  g ,  509 

Negligence,  19,  5o7 

Ratification,  i  g ,  509 

Torts,  19,  514 

Torts  when  acting  in  a  political  ca- 
pacity, I  g,  514 

Torts  when  acting  in  a  private  ca- 
pacity, ig,  515 
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Liability  of  Municipality  for  Acts  of  Its 
Officers,  I  4,  S13.  825  ;  '  9'  557 
Acts  for   the   private  benefit  of  the 

corporation,  ig,  560 
Corporate  duty,  ig,  562 
Discretionary  powers,  19,  562 
Duty  imposed  upon  corporation  by 

law,  ig,  560 
Duty   imposed   upon   officer    rather 

than  upon  corporation,  ig,  561 
Exemptions,  19,  557 
Fellow  servants,  19,  562 
Illegal  acts,  19,  559 
Independent    contractors,     14,   841; 

19,561 
Independent  public  officers,  i  9,  561 
In  general,  i  9,  557 
Negligence  or  misconduct,    14,    813, 

825;   19,558 
Negligence  or  wrongful  acts  of  inde- 
pendent contractors,  ig,  561 
Private  agents,  ig,  561 
Scope  of  duty,  ig,  562 
Ultra  vires  acts,  i  9 ,  559 
Unauthorized  acts,  19,  559 
Water  commissioners  of  a  city,  ig, 

560 
What  must  appear  to  render  corpo- 
ration liable,  ig,  561,  562 
Liability  of  Officer  to  Corporation,   i  g , 
562a 
Honest  mistakes,  i  g,  562a 
In  general,  i  9,  562a 
Misconduct,  19,  562a 
Mandamus,  ig,  550 
Powers  and  Duties,  i  g ,  552 

Contracting  or  dealing  with  munici- 
pality, 19,  554 
Examples,  ig,  552-554 
Implied  from  necessity,  19,  552 
Mayor,  19,  554 

In^eneral,  19,  554 
Judicial  duties,  i  g ,  554 
Trial  of  civil  causes,  1 9 ,  555 
Strict  compliance  with  statutory  and 
charter  provisions,  19,  553 
Removals  from  Office,  i  g,  562a 
Cause,  ig,  562* 
Construction  of  statute   or  charter, 

I  9,  562S 
Delegation  of  power  to  remove,  i  9, 

562^ 
Notice,  19,  562* 
Power  to  remove,  ig,  562a 
Whether  expulsion   disqualifies    for 

reelection,  ig,  562 J 
Who  may  remove,  19,  562^ 
Residence,  ig,  549 
Right  to  elect  or  appoint,  i  9,  548 
Right  to  recover  for  services,  19,  526 
Kame 
In  Whose  Name  Action  Should  Be  Brought, 

19,  soil  524 

Adding  official  title,  ig,  525 
When  in  officer's  own  name,  1 9 ,  525 
Where  acting  in   behalf  of  govern- 
ment, 19,  524 
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Name — Confd 

In  Whose  Name  Action  Should  Be  Brought 

— Confd 

Where  officer  is   legally   interested, 

19,525 
Where     officer    sues    in    his    official 
character,  19,  524 
In  Whose  Name  Power  Should  Be  Exer- 
cised 
By  Deputy,  ig,  469 

During  sickness  and  necessary  ab- 
sence of  principal  officer,!  g,  469 
In  name  of  principal,  ig,  469 
Where  deputy  is  an  officer  known 
to  law,  1 9 ,  469 
By  Officer,  19,  468 
In  general,  ig,  468 
In  name  of  state,  i  g,  468 
Suits  in  official  capacity,  ig,  468 
To  whom   security  should  be  pay- 
able, ig,  468 
Writs  and  process,  ig,  468 
National  bank  officers,  16,  171 
Naval  officers,  ig,  392 
Notice 

Removal,  i  g ,  562^* 
To  officer  is  notice  to  public,  ig,  510 
Oath,  16,  1023;  ig,443 
See  generally,  Oath. 
Constitutionality,  i  g,  443 
Effect  of  irregular  oath,  ig,  444 
Evidence  of,  i  g,  444 
Form  of,  ig,  443,444 
In  general,  19,  443 
Perjury,  18,  303 
Religious  test,  ig,  443 
Substantial  compliance  with  form,  19, 

444 
Whether  indispensable,  ig,443 
Whether    necessary    to    constitute    a 

public  officer,  ig,  389     . 
Whether  oath  constitutes  part  of  office, 

19,  443 
Whether    provisions    relating    to    are 

directory  or  mandatory,  ig,  ^\\ 
Writing,  ig,444 
Officer  Holding  Over  Until    His  Successor 
Has  Qualified,  ig,  5620 
Appointments   to    fill    vacancies,   ig, 

5620 
Constitutional    and     statutory    provi- 
sions, I g ,  562/ 
Death  of  successor  before  commence- 
ment of  term,  i  g,  562^ 
Executive  officers,  i  g ,  562^ 
Judicial  officers,  ig,  562/ 
Legislative  officers,  19,  562/ 
Municipal   corporation   legislated    out 

of  existence,  ig,  562^ 
New  appointments,  ig,  562/ 
To  whom  right  applies,  ig,  5625' 
When  right  ceases,  1 9 ,  56217 
Whethe*  governor  may  appoint  upon 
expiration  of  public  office,    19,  562/ 
Offices  of  profit,  i  9,  393 
Offices  of  trust,  1 9 ,  392 
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Official  hands,  see  infra.  Bonds  ;  Sure- 
tyship, and  see  Bonds. 
Particular  Officers  and  Classes  of  Officers, 

19.  54.S 

See  County  Commissioners;  Gov- 
ernor; Judges;  President ofti-ie 
United  States;  Sheriffs^ 
United  States  Officers. 

See  infra.  County  Officers. 

Clerks  of  courts,  see  Clerks. 

Collectors  of  taxes,  see  Taxation. 

Mayor,  see  Mayor. 

Municipal  officers,  see  infra.  Munic- 
ipal Corporations. 

Recording  officers,  see  Recording- 
Acts. 

Tovjn  officers,  see  Townships. 
Parties  to  Actions,  see  infra.  Action.- 

Obligations  to  one  and  his  successors^ 

17,530 

Successors,  17,632 
Partners  in  public  funds,  i  7,  8go,  894 
People,  see  infra.  Rights  of  Public 

Against  Third  Persons. 
As  to  the  liability  of  the  public,  see  infra. 

Liability  of  Public   for  Acts  of 

Officers. 
Perjury,  18,  303 
Personal  liability  for    money    collected 

illegally,  i,  405 
Power  and  Authority,  1 9 ,  448 

See  infra.  Disqualification  to 
Act;  Municipal  Corporations; 
Ratification  ;•  Termination  of 
Officer's  Authority. 

Delegation  of  powers,  see  infra,  Del- 
egation of  Powers. 

Assumption  bj'  one  department  of  the 
powers  conferred  upon  another  de- 
partment of  government,  19,  453 

Checks  upon  legislative,  judicial,  and 
executive  powers,  1 9 ,  450 

Constitutional  offices,  ig,  /)54 

Constitutional  restrictions,   ig,  455 

Constitutions  of  the  states,  i  9,  449 

Construction  of  constitution,  19,  430 

Coordinate  departments  of  govern- 
ment, 19,452 

Courts  designated  by  constitution,  19, 

4.54 
Delegated  powers,  19,449 
Derived  from  the  people,  ig,  448 
Executive  department,  ig,  451 
Exercise  by  judge  of  power  over  court, 

19.455 
Exercise  of  judicial   functions  by  the 

legislature,  ig,  454 
General  scope,  ig,  448-455 
How  Exercised,  i  g,  455,  465 

See  infra.   Delegation  of    Pow- 
ers; Presumptions. 

Arbitrary  discretion,  19,455 

Completion  of  act  undertaken  before 
termination  of  term,  ig,  457,  458 

Conforming  with  statute,  i  g,  457 

Exercise  of  power  outside  of  district, 

19,457 
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Grant  of  general  discretionary  power, 

19.455 
Illegality   or    unconstitutionaiity   of 

authority  under  which  he  acts,  i  9, 

456 
In  Whose  Name  Exercised 
By  Deputy,  19,  469 

During  sickness  or  necessary  ab- 
sence of  principal  officer,  19, 
469 
In  name  of  principal,  i  9,  469 
Where  deputy  is  an  officer  known 
to  law,  I  9,  469 
By  Officer,  1 9 ,  468 

By  whom  security  should  be  pay- 
able, I  9, '468 
In  general,  i  9,  46S 
In  name  of  state,  ;9,  468 
Suits  in  official  capacity,  i  9,  468 
Writs  and  process,  i  9,  468 
Joint  Authority,  1 9 ,  465 

Act  of  majority,  I,  335;   1 9 ,  4^5 
Agreement  dmong  themselves,  ig, 

467 
Agreement  with  others,  i  g ,  867 
Confirmation  by  full  board,  i  9,  468 
Consent  of  both  where  there  are 

only  two,  I  9 ,  467 
Members  acting  out  of  session,  1 9, 

467 
Necessity   that  all  should  confer, 

1 9 .  46s 
Notice  of  time  and  place  of  meet- 
ing, 19,  465 
Presumption  of  the  concurrence  of 

all,  I  9 ,  466 
Presumption   that  all  had   notice, 

I  9 ,  466 
Presumption  that  all  were  present, 

I  9,  466 
Quorum,  19,  466 
Ratification,  19,  468 
What  constitutes   a   quorum,    19, 

466 
Where   law  requires   a  designated 

number   to   constitute   a   board, 

1 9 ,  467 
Where   statute   expressly   requires 
the  presence  and  concurrence  of 
all ,  19,  466 
Whether  all  should  concur,  i  g,  465 
Jurisdiction,  19,457 
Legal  discretion,  i  9,  455 
Ministerial  powers,  19,456 
Power  includes  necessary   means  of 

executing  it,  19,  457 
Review  or  supervision  by  officer  after 

act  is  completed,  i  9,  458,  459  ^ 
Special  statutory  power,  19,  456 
Termination  of  official  capacity,  ig, 

,     457 
Where  officer  has  no  discretion,  19, 

456 
Judicial  department,  ig,  451 
Judicial  functions,  ig,  454 
Legislative  bodies,  ig,  450,  451 
Nature,  ig,  44S 
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Necessary  and  usual  means  to  execute 
power,  19,  457 

Offices  of  legislative  creation  subject  to 
legislative  control,  19,  453 

Outside  of  district,  19,  457 

Power  of  one  department  of  the  gov- 
ernment over  another,  i  9,  452,  453 

Sources,  1 9 ,  448 

Whether  restraints  may  be  diminished 
by  implication,  19,  450 
Prerogative  of  the  people,  19,  416,  418 
Presumptions,  19,  459 

Appointment,  19,  51 

From  assertion  of  authority,  19,  460 

Knowledge  of  official  capacity  and  au- 
thority-, 19,  507 

Persons  dealing  with  officer  charged 
with  knowledge  of  his  duties,  ig, 
460 

Presumed  to  have   done  his  duty,   6, 

437;  19.  45.49.  459 
Regular  appointment,  19,  79 
Regularity  of  Ofacial  and  Judicial  Pro- 
ceedings, 6,  437  ;   I  9,  43,  49,  459 
Election  cases,  6,432 
Examples,  19,  49,  50 
Formal  requisites,  19,  49 
In  general,  i  9,  43,  49 
Lapse  of  time,  i  9,  50 
Legislative  proceedings,  19,  50 
Public  officer  accused  of  misconduct, 

19,44 
Records,  i  9,  50 
Right  to  act,  1  9,  51 
That  court  has   acted  within  its  juris- 
diction, I  g,  459 
Prior  office,  ^ze  infra.  Qualifications. 
Proof  of  Official  Character,  5,  106 

See  infra,  Appointmeijt;  Elections. 
Regarding  his  appointment,  5,  106 
When  tr^'ing  to  justify  an  official   act, 
5,  106 
Proferty,  see  infra.  Accountability 

FOR  Public  Property. 
Property  Qualifications,  i  g ,  406 
Constitutional  provisions,  i  9,  406 
Power  of  legislature,  ig,  406 
Public,  see  infra,   Rights   of  Public 

Against  Third  Persons. 
Public  Office 

Definition  of,  1,348 
Public  property,  see  infra.  Accounta- 
bility for  Public  Property. 
"Public  trust,"  19,  303 
Qualification,  19,  398,  592 

See  infra.  Eligibility;  Disqualifi- 
cation to  Act. 
Citizenship,  see  infra.  Citizenship. 
Disqualification  for  criminal  acts,  see 

infra.  Infamy. 
Age,  I  9 ,  402 

Examples,  19,  402,  403 
Infants,  ig,  402 
In  general,  i  g,  402 
Ministerial  office,  ig,  403 
Scope    of   the   disqualification,    19, 
402,  403 
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PUBLIC  OFFICERS— Co«!!V 

(jualiflcatlon—  Cont'd 
Aliens,  1,464;   19,401 
Arbitrary' exclusion,  19,398 
Civil  Service  Examinations,  1 9,  414 

Burden  of  proof  to  establish  disqual- 
ification, 1 9,  415 

Constitutional  discretion  of  a  super- 
ior officer,  I  9,  415 

Constitutionality'  of  the  laws,  1 9 ,  414 

Construction,  ig,  415 

Examples,  i  9,  414,  415 

Illegal  appointments,  i  9,  415 

In  general,  i  9,  414 

Laborers  or  workmen,  19,  414 

Payment  of  an  illegal  appointee,  X  g, 

415 

Promotions,  1 9,  414 

Statutory  provisions,  19,  414 
Consecutive  terms,  19,409 
Constitutional  qualifications,  19,  399 
Constitutional  rights,  19,  398 
Disqualification      by     holding     prior 

office,  I  9,  406 
Domicil,  i  9,  402 
Effect  of  electing  unqualified  person, 

19,  400 
Exclusion  by  legislature,  19,  398 
Ineligibility  from  implication,   19,  399 
Ineligible  at  the  time  of  choice,  i  9, 398 
Legislative  office,  19,  399 
Legislative  qualifications,  i  9 ,  398 
Matters  of  conscience,  19,399 
mental  Capacity,  i  9,  405 

Attorney  at  law,  see  Attorney  and 
Client. 

Ability  to  read  and  write,  i  9,  405 

In  absence  of   statutory  provisions, 
I  9,  406  ' 

Insanity,  19,  405 

Statutory  provisions,  19,  405 
Of  juror,  12,  325 
Opinions    on    political     subjects,    19, 

^        399 

Preference  to  Veterans,  i  g,  412 
Constitutionality,  19,  413 
Examples,  i  9,  412,  413 
In  general,  i  9,  412 
Mandamus,  19,  413 
Scope  of  provision,  i  9,  413 
Statutory  provisions,  ig,  412 
To    what    appointments    provisions 
apply,  19,  413 

Proper^,  1 9 ,  406 

Constitutional  provisions,  ig,  406 
Power  of  legislature,  ig,  406 

Qualified  elector,  1 9 ,  400 

Religious  test,  i  9,  400,  443 

Removal    of   a    disqualification    after 
choice,  19,  398 

Kesldence,  19,  402 
In  general,  19,  402 
Residence  and  domicil,  19,  402 

Sex,  19,  403 

At  common  law,  19,  403 
Attorney  at  law,  i  9 ,  404 
Constitutional  ineligibility,  I9i  403 
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Construction  of  constitutional  pro- 
visions, 1 9 ,  404  I 

Control  of  the  legislature,  i  g,  404 

Examples,  19,  403,  404 

Rights  as  citizens,  i  9,  403 

School  offices,  1 9 ,  404 

Woman  a  citizen,  1 9 ,  403 
Veterans,  ig,  412 
Whether     disqualification     relates     to 

choice  to  office,  or  to  holding  office, 

i9>  398 
Whether  it  belongs  to  all  persons,  i  9, 

398 
QoaluytDg  for  Office,  1 9,  440,  5621;;* 
See  infra.  Oath  ;  Bonds. 
Conditions  precedent,  ig,440 
Contest  pending  for  an  office,  19,443 
Effect  of  failure  to  qualify,  ig,  438,441 
Failure  to  qualify,  1 9 ,  5621^* 
Failure  to  qualify  as  an  equivalent  to 

refusal  to  accept,  i  9,  438 
Failure  to  qualify   within    prescribed 

time,  17,438 
In  general,  i  g ,  440 
Meaning  of  the  term,  19,  440 
Qualification  and  condition  precedent, 

19,  562^* 
Qualification   within    prescribed   time 

as   condition  precedent  to  right  of 

office,  ig,  438 
State  granting  commission  ,19,  441 
Statutes  prescribing  time  within  which 

qualification  is  to  be  made,  1 9,  440 
Time  essential,  1 9,  442 
Waiver  by  state,  i  g ,  441 
Whether   ground   for   forfeiture  only, 

not  a  forfeiture  ipso  facto,  i  g ,  442 
Whether  statutes  prescribing  time  are 

directory,  i g ,  440 
Quorum,  I  g ,  466 
See  Quorum. 

What  constitutes  a  quorum,  19,  466 
Whether  board  may  act  where  quorum 

is  present,  19,  466 
Quo  Warranto 

See  Quo  Warranto. 
Information,  ig,  681 
Ratification,  ig,  471 

See  generally.  Agency. 
See    infra,     Municipal     Corpora- 
tions. 
Accepting  benefits,  i  g,  471,  473 
Acquiescence,  ig,  473 
Act  of  sovereign  power,  19,  475 
Acts  inconsistent  with  reputation,  19, 

473 
Act  totally  void,  ig,  474 
By  officer  who  could  have   performed 

the  act,  ig,  476 
Complying  with  law,  i  7,  475 
Constitutionality   of    statute    ratified, 

19,474 
Contravention  of  statutory  law,  1 9 ,  474 

Effect  in  general,  i  g,  471 
Effect  of,  19.  477 

Equivalent  to  previous  authority,  19, 
472 
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Estoppel   to  deny  authority  of  agent, 

19.471 

Failure  to  comply  with  statutory  en- 
actments, I  9,  474 

In  general,  ig,  471 

Irregular  action  on  part  of  board,  19, 
468 

Knowledge  of  the  facts,  19,472 

Uabllity  of  Party  at  Wliose  Instance  Of- 
ficer Acts,  1 9 ,  522 

Acceptance    of    what   party   is   en- 
titled to  receive,  19,  522 
Examples,  19,  522 
From  what  ratification  inferred,  19, 

522 
Indemnifying  the  officer,  19,  522 
In  general,  i  9,  522 

Non-action     of    state's     officer,      19, 

477 
Of  acts  of  public  officers,  i,  434 
Presumption,  ig,  472,  477 
Proof,  19,472 

Public's  liability  after,  19,  509 
Recognition,  19,  473 
Subsequent  action  on  part  of  officer, 

19,  474 
Test  of  right  to  ratify,  i  9,  476 
Time  of,  i  g ,  477 
Unofficial  conduct  of  individuals,    19, 

476 
What  amounts  to,  19,  472 
When  legislative  action  necessary,  ig, 

474 

Whether  officer  can  himself  ratify  an 
act,  19,473 

Who  may  ratify,  i  9,  475 
Receivers,  20,  260 
Recovery  of  excessive  charge   by  public 

officer,  6,  77 
Refusal  to  accej>i,   see    infra,  Accept- 
ance. 
Reimbursement  and  Indemnity,  i  g ,  540 

See  Indemnity  Contracts. 

Apartments,  19,543 

Illegal  acts,  i  g,  541 

In  general,  i  9,  541 

Mistake,  19,  541 

Necessary  expenditure,  i  g,  540 

Office  appurtenances,  19,  543 

Right  of  municipal  corporations  to  in- 
demnify officers,  I  9,  541 

Right  of  public   to  indemnify  officers, 

19,541 
Where  corporation  has  no  interest  in 
the  subject-matter,  19,  541 
Religious  Liberty,  i  g ,  400 

Oath,  19,  443 
Religious  Principles 

Effect  of  electing  unqualified  officers, 
19,  400,  406,415 
Remedies  as  Against,  i  g ,  562/* 
Sec  infra,  ACTION. 
Certiorari,  see  Certiorari. 
Injunctions,  see  Injunctions. 
Mandamus,  see  Mandamus. 
Writ    of  prohibition,  see    Prohibi- 
tion. 
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Removal,  19,  562/* 

See     infra.    Municipal    Corpora- 
tions; Revocation  of  Appoint- 
ment. 
Appointment  of  another  person,   19, 

562//* 
By  judicial  action,  1 9 ,  562?-* 
By  Legislative  Action,  i  g,  562A* 
Abolition,  19,  562;-* 
Declaring  office  vacant,  i  9,  562?* 
Examples,  ig,  56217* 
Increasing  or  diminishing  term,  19, 

5627-* 
Legislative  officers,  ig,  562/* 
Municipal  offices,  ig,562?-* 
Transferring  duties  to  another  office, 

1 9,  562?-* 
Where  term  is  fixed  by  constitution, 

ig,  562/* 
Commission    issued    by   mistake,    ig, 

5622* 
Express,  ig,  562//* 
Por  Cause,  i  g,  5622* 

Absence  of  corrupt  motives,!  9,  562/* 
Act   criminal   but   not   a    breach   of 

duty,  ig,  562/* 
Another  person   more  congenial  to 

appointing  power,  ig,562»* 
Breach  of  duty  which  is  also  a  crim- 
inal matter,  19,  562/* 
Conduct  of  officers  assuch,ig,  ^62k*, 

S62;«* 
Construction  of  power  to  remove  for 

cause,  ig,  562/* 
Examples  of  misconduct,  i  g,  t^Gik*, 

562/* 
Exercised  in  a  judicial  manner,  ig, 

562;-* 
Failure  to  execute  bond,  19,  562?^* 
Incapacity,  I9,562«* 
Incapacity  for  office  held,  i  g,  562K* 
Lack  of  general  capacity,  ig,  ^•2n* 
Official    commission   of   a   wrongful 

act,  I  g,  562/* 
Official      misconduct     distinguished 

from   misconduct    as   a   man,   ig, 

562,5* 
Passing   upon   trial   of  judges,    ig, 

562^* 
Power  to  remove  for  cause,  i  9 ,  562/* 
Presence   of    all    persons    in    whom 

power  of  removal   is  vested,    ig, 

cfiin* 
Private  misconduct  of  an  infamous 

nature,  ig,  c^dik* 
Proceedings  judicial  in  their  nature, 

ig,  562^* 
Review  by  court,  i  g ,  562;^*,  562/* 
Right  to  be  represented  by  counsel, 

ig,  5620* 
Right  to  call  witness,  i  g ,  5620* 
Right  to  cross-examine,  i  9,  5620* 
Right  to  hold  office  until  after  con- 
viction, 19,  562m* 
Rules  governing  judicial  procedure, 

I  9 ,  5620* 
Specific  charges,  1 9 ,  5620* 

Vol.  II. 


Public  Officers. 


INDEX-DIGEST. 


Public  Officers. 


PUBLIC  OFFICERS— Co«/'rf 
'Kemoval — Cont'd 

For  Cause — Cont'd 

Statutory  acts,  19,  562OT* 
Trial  body,  19,  s62«* 
Voluntar3'  misconduct,  19,  562»* 
What  causes   deemed  sufficient,  19, 

562>«* 
What   misconduct  justifies   removal, 

I  9 ,  562X* 
What  offense  is  triable,  19,  562/* 
Where    no   difierent   results  will  be 

effected,  19,  562;'* 
Whether    administrative  or  judicial, 

19,  562/*,   562/^* 
Whether  Power    to    Remove   Includes 
Power  to  Suspend,  19,  562  /*,  562/* 
In  general,  19,562^* 

Hearing,  19,  562^ 

Implied  removal,  19,  562/;* 

In  absence  of  constitutional  provisions, 
19,  562/* 

"Misconduct,"  15,620 

Necessity  of  judicial  proceedings,  19, 
562^* 

Notice,  1 9 ,  .562^ 

Office  held  at  pleasure,  i  9,  562^* 

Power   incident  to   power  of  appoint- 
ment, 19,  562/* 

Power  of  legislature  to  make  superior 
sole  judge,  19,  562/;* 

Revocation    or  rescission   of  appoint- 
ment, I  9,  5622* 

Sound  discretion  of  court,  19,  562** 

Tenure  not  fixed  by  law,  19,  562/* 

When   there    can   be  no  arlDitrary  re- 
moval, I  9,  562^* 

Where   action    must   be    brought,  19, 
562.S* 

Where   consent  of  difierent  bodies  is 
required  to  removal,  19,  562^* 

Where   no  cause  is    specified   in    pro- 
vision for  removal,  i  g ,  562//  * 

Where  removal  can  be  exercised  only 
for  cause,  i  9,  562^ 

Where  tenure  is  fixed  by  law,  i  9 ,  %(>2g* 
Replevin,  19,  524 
Reeidence,  i  9 ,  402 

See  infra,  CITIZENSHIP. 

Residence  and  domicil,  19,  402 

In  general,  i  9,  402 
Resignation,  19,  562;' 

Acceptance  of,  19,  562^ 

Before  qualification,  19,  562/ 

Consent  of  appointing  power,  19,  562* 

Form  of,  19,  562/ 

How   acceptance   may  be  manifested, 
19,  562; 

In  America,  19,  562* 

In  England,  19,  562J 

Intention,  19,  562?- 

Necessity  of  writing,  19,562^ 

Officer  not  entitled  to  office,  19,  562; 

Presidential  elector,  19,562;; 

Right  to  resign,  5 ,  665 

Right  to  resign  at  common   law,  ,19, 
562* 
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To  whom  resign.''.t:i)n  should  be  made, 

19,  562/ 
What  is  a  resignation,  19,  562>- 
When  resignation  may  be  recalled,  19, 
562a 
*  Whether  officer  may  resign  at  pleasure, 
19,  s62i 
Withdrawal  of  resignation    after    ac- 
ceptance, 19,  s62a 
Restitution  of  illegal  fees,  i  9,  540 
Review   by   officer   of   official   act   com- 
pleted by  him,  1 9 ,  457,  458 
Review  of  removal  by  courts,  19,  562A*, 

562/.* 
Revocation  of  Appointment,  i  g ,  426 

Appointment  fraudulently  made,   19, 

426 
Appointment  illegally'  made,  19,  426 
Commission  issued  by  mistake,  i  9,  426 
Reexercise  of  the  power,  i  9,  426 
When    appointment  may  be  revoked, 

19,  426 
Where   appointment  is  complete,   19, 
426 
Rewards,  see  infra.  Compensation. 
Liability   of  municipal  and   other  offi- 
cers on  offer  of  reward,  2  i ,  390 
Whether  They  May  Recover,  2 1 ,  400 
Examples,  2  i,  400-402 
Where  services   were    extra-official, 

2  I,  400 
Where    services    were    within    the 
scope  of  duties  as  officer.  21,  401 
Rights  of  Officer  as  Against  Third  Persons, 

19.  523. 

Abatement  of  action,  i  9,  525 

Action,  19.  523 

Action  in   his  own  name  after  term  of 

office  has  expired,  19,  525 
Conversion,  19,  523 
In  general,  19,  523 
Injury  to  goods  in  his  hands,  19,  523 
In     whose     name     action    should    be 

brought,  19.  524  • 

Name  of  government,  19,  524 
Officer  the  party  legally  interested,  19, 

Official  title,  19,  525 

Recovery     of      property      against      a 

stranger,  i  g ,  523  . 
Replevin,  19,  524 
Special  property  in  goods,  19,  523 
Suit  in  officer's  own  name,  i  9,  524 
Who   may  recover  upon  official  bond, 

19.524 
Rights  of  Public  Against  Third  Persons,  19, 
522 

Agency,  19,  5" 
Following  money  in  the  hands  of  third 

persons,  19,  523 
In  general,  i  9,  522 
Prioritj'  of  payment,  19,  523 
Right  to  hold  office,  see  infra.  Eligibil- 
ity. 
Right  to  office  cannot  be  attacked  col- 

laterall3-,  5,  106 
Salary,  see  infi-a.  Compensation. 
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Sale  of  office,  see  infrc  _  Illegal  Con- 
tracts. 

Criminal  offense,  19,  505 
Self-appointment,  ig,  433 
Session 

Acting  out  of  session,  19,  467 
Set- Off,  19,  562H*;   22,  332 

Mutuality,  2  2,  332 
Sex^  i9,1;03 

See  generally ,  Women. 

At  common  law,  ig,  403 

Attorney  at  law,  19,  404 

Constitutional  ineligibility,  19,  403 

Construction    of    constitutional     pro- 
visions, I  9,  404 

Control  of  the  legislature,  19,  404 

Examples,  19,  403,  404 

Rights  as  citizens,  19,  403 

School  offices,  19,  404 

Woman  a  citizen,  i  9,  403 
Signature  in  their  own  name,  i ,  386 
Sovereignty  of  the  people,   1 9,  416,   418, 

448 
Statutes 

Constitutional     provisions      requiring 
that  subject  shall  be  expressed  in  the 
title,  23,  245 
Statutes  prescribing  time  and  mode  of 

proceedings    see    i7ifras    Mandatory 

OR  Directory  Statutes. 
Streets  and  Sidewalks 

Compliance  with   law  in  locating  and 
opening,  24,  32 

Consequential  damages,  24,  33 

Injury  to  private  property,  24,  33 

Liability  of  officers  when  acting  under 
orders,  24,  32 

Officer  as  trespasser,  24,  32 
Subpoena  ad  testificandum,  24,  i5i 
.Subrogation,  24,  299 

As  against  judgment  creditor,   24,   300 

Common  law,  24,  310 

Failure  to  discharge  official    duty,    24, 
299 

Failure  to  make  execution,  24,  299 

Failure  to  take   assignment    of   judg- 
ment,  24,  300 

Officer  liable  for  judgment,  24,  299 

Officer    voluntarily    paying    debt,   24, 
300 

Payment  of  judgment   debt  by   officer, 
24,  299 

Recovery  of  money   paid   on   his  own 
breach  of  duty,  24,  300 

When  entitled  to  subrogation,  24,  299 
Successors,  17,  530 

Parties  to  actions,  i  7 ,  632 
Suit  for  Defalcation 

Effect  of  discharge  in  bankruptcy,    1 1, 
226 
Summary  proceedings,  19,  563 
Sunday,  24,  577 
Supplementary  Proceedings 

Whether  officer  can  be  examined,  24, 
610 
Suretyship,  24,  874 

S.e.e  Sheriffs  and  Constables. 
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Acts  or  omissions  of  other  officers,  24, 

883 
Acts   out  of  the  line  of  duty  of  prm- 

cipal,  24,  879 
De  facto  officer,  24,  878 
General  and  special  bonds,  24,  879 
Interest  on  public  moneys,  24',  888 
Money   lost  by    failure   of   bank,    24, 

887 
Money  lost  or  stolen,  24,  885 
Officer  holding  over,  24,  878 
Penalties,  24,  888' 

Subsequently  imposed  duties,  24,  881 
Surety's  right  of  trial  by  jury,  3,  721 
Time  Within  which  Act  or  Omission  Must 
Occur  to  Render  Sureties   Liable,  24 
874 
Default  after  expiration  of  term,  24, 

877 
Examples,  24,  S74-878 
Funds  received  prior  to  execution  of 

bond,  24,  876 
In  general,  24,  874 
No  evidence  to  show  in  which  term 

default  occurred,  24,  876 
Past  transactions,  24,  874 
Presumption  as  to  when  default  oc- 
curred, 24,  876 
Second   bond   given    at   same    term, 

24,877 
Succeeding  term,  24,  876 
Voluntary  bond,  24,  878 
Surrender  of  property  to  his   successor, 

I  9,  480 
Suspension 

Whether    included    within    power    of 
removal,  19,  562/* 
Term,  see   infra,  Duratiox  of  Offi- 
CEii's  Authority;  Termination  of 
Officer's  Authority. 
Termination  of  Officer's  Authority,  i  g,  457, 
56:0 

Acts  performed  thereafter,  19,  457 
By  Abajidonment,  fg ,  562r* 

Death  of  incumbent,  19,  562c* 
Death   of  one  of  two  or  more  joint 

officers,  I  9,  562^* 
Delay  in  qualifying,  19,  562^* 
Engaging  in  rebellion,  ig,  5626* 
In  general,  19,  562f* 
Necessity  of  judicial 'determination, 

1 9 ,  562(f* 
Necessity    of    judicial    proceedings, 

19,  562^* 
Neglect  to  perform  the  duties  of  the 

office,  I  9,  562c* 
Refusal  to   perform   duties  of  office, 

19,  s62c* 
Refusal  to  qualify,  ig,  562^* 
Removal  from  district,  ig,  56:c* 
Resumption  of  office,  ig,  562c* 
Temporary  failure  to  perform  duties, 

ig,S62r* 
Temporary  removal,  19,  562c* 
Unconstitutional    statute,    ig,  562^* 
» Where    qualification    is    a    condition 
precedent,  19,  562/* 
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PUBLIC  OFFICERS— Co«<'rf 
Termination  of  Officer's  Authority — Cont'd 
By  Acceptance  of  Incompatible  Office,  i  g , 

562a 

Appointment  by  power  of  officer 
authorized  to  accept  his  resigna- 
tion, 19,  cfi2v 

Choice,  I  9,  5621/ 

Concurrence,  19,  5621; 

Doctrine  at  common  law,  ig,  562a 

Doctrine  Under  Statutes,  1 9,  562^* 
Acceptance   of    second   office   va- 
cates first,  I  9,  562** 
Constitutional       provisions,       19, 

562J* 
Election  to  second  office  void,  19, 

562c* 
Federal     officer     accepting     state 
.     office,  19,  562** 
Necessity  of  judicial  determination 

of  vacancy,  i  9,  562S* 
No  judicial   determination   neces- 
sary, 19,  S62A* 
Offices    in   different  departments, 

1 9,  562** 
State  and  federal  officers,  i  9,  5626* , 
Statutory  provisions,  19,  562?* 
Vacancy  ipso  facto,  i  g,  562b* 

Examples  of  Incompatibility,  i  g ,  562W 
Aldermen,  ig,  efiiiv,  562a; 
Army  officer,  19,  S^sw,  562A!,  efi2z 
Auditor,  19,  562 w 
Bailiff,  19,  562a; 

City  councilmen,    ig,  s62w,  562* 
Clerks,  ig,  562*,  z^iy,  5622 
Commissioners,  i  g ,  562* 
Comptroller,  ig,562x 
Constable,  19,  562*,  5620 
Coroner,  ig,  562*,  5622 
County  commissioner,  ig,  $(>2y 
County  recorder,  ig,  562y 
County  trcT^urer,  I  9,  e,62y 
Crier,  i  9,  562J)/ 
Deputy  clerks,  19,  562^/ 
Deputy  sheriff,  19,  562^,  5622 
Director  of  state  prison,  ig,  sfiay 
Inspector  of  elections,  ig,562j)' 
Judge  of  elections,  ig,  562J1/ 
Judges,  ig,  562*,  562^ 
Jury  commissioner,  ig,  562jy 
Justice  of  the  common  bench,  19, 

562JK 
Justice  of    the    peace,    1 9 ,   562W- 

5620 
Legislator,  ig,  5622 
Marshal,  i  9,  562* 
Member  of  assembl3',  i  g,  5622 
Militia  officer,  i  g,  5622 
Notary  public,  ig,'  5620 
Postmaster,  19,  562Z 
Presidential     elector,     19,   562a*, 

562^ 
Register,  19,  562(7* 
Retired  army  officer,  19,  56212* 
Sheriff.  19,  562a* 
State  treasurer,  ig,  562a* 
Supervisor,  19,  562n* 
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Supervisor  of  elections,  i  g,  562a* 
Town  clerk,  i  g ,  562a* 
Township  trustee,  19,  562a* 
First  office  vacated,  19,  s62» 
Interpreter,  19,562^' 
Ipso  facto  terminated,  19,  562« 
Qualifying  for  second  office,  i  g,  562tr 
When    incompatibility    arises,    1 9, 

562W 
Where  officer  has  not  the  right  to- 
resign,  19,  562W 
By  Expiration  of  Els  Term,    19,   5620, 
562? 

At  will  of  appointing  power,  i  9,  562>- 
Officer  appointed  for  performance  of 

a  single  act,  ig,  562?- 
Offlcer  Holding  Over  Until  His  Successor 
Is  Chosen,  i  g ,  5620 
Appointments  to  fill  vacancies,  ig, 

5620 
Constitutional  and  statutory  pro- 
visions, ig,  562/* 
Death   of    successor   before    com- 
mencement of  term ,  i  g ,  562^ 
Executive  officers,  19,  562/ 
Judicial  officers,  i  g ,  562/ 
Legislative  officers,  ig,  562/ 
Municipal    corporation    legislated 

out  of  existence,  i  9,  562^ 
New  appointments,  ig,  562/ 
To   whom   the   right  applies,  ig, 

562? 
When  the  right  ceases,  19,  562^ 
Whether    governor    may    appoint 
upon  expiration  of  public  office, 
19,  562/ 
Repeal  of  law  by  which  office  was. 

created,   19,  562 j 
Whether  functions  cease  at  once,  i  9, 
5620 
By  Removal,  1 9 ,  56:/* 

Appointment  of  another  person,  ig, 

562//* 
Commission  issued  by  mistake,  iQi 

S62j* 
Express  removal,  ig,  562//* 
Hearing,  ig,  562^ 
Implied  removal,  i  9,  562//* 
In  the  absence  of  constitutional  pro- 
visions, 19,  562/* 
Notice,  I  9,  562^ 
Office  held  at  pleasure,  19,  562/* 
Power  incident  to  power  of  appoint- 
ment, I  9,  562/* 
Power  of  legislature  to  make  superior- 
sole  judge,  ig,  562//* 
Removal  for  Cause,  i  g,  562/* 

Absence  of  corrupt  motives,   ig, 

562/* 
Act  criminal  but  not  a  breach  of 

duty,  ig,  562/* 
Another  person  more  congenial  to- 
appointing  power,  19,  562«* 
Breach   of  duty   which   is   also  a 

criminal  matter,  19,  562/* 
Conduct  of   officer   as    such,   19,. 
562**,  562  m* 
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Construction  of  power  to  remove 

for  cause,  i  g,  5621* 
Examples  of  misconduct,  19,562^*, 

562/* 
Exercised  in  a  judicial  manner,  i  9, 

562/* 
Failure  to  execute  bond,  ig,  c,62n* 
Incapacity,  i  g,  cfi2n* 
Incapacity'  for  office  held,  1 9 ,  562;/* 
Lack  of  general  capacity,  i  9,  562n* 
Official  commission  of  a  wrongful 

act,  19,  562/* 
Official    misconduct  distinguished 
from  misconduct  as  a  man,  19, 
562>6* 
Passing  upon   trial  of  judges,   i  g , 

562/* 
Power   to   remove  for   cause,    19, 

562:* 
Presence  of   all  persons  in  whom 
power  of  removal  is  vested,  19, 
562?;* 
Private  misconduct  of  an  infamous 

nature,  ig,  562** 
Proceedings   judicial  in   their    na- 
ture, 19,  562/* 
Review  by  court,  19,  562**,  562/* 
Right  to  be  represented  by  coun- 
sel, 1 9,  5620* 
Right  to  call  witness,  19,  5620* 
Right  to  cross-fexamine,  19,  5620* 
Right  to  hold  office  until  aftercon- 

viction.  ig,  562/»* 
Rules    governing  judicial   proced- 
ure, I  9 ,  5620* 
Specific  charges,  i  9,  5620* 
Statutory  acts,  1 9 ,  562m* 
Trial  body,  19,  562?;* 
Voluntary  misconduct,  ig,  562»* 
What     causes    deemed    sufficient, 

I  9,  562m* 
What     misconduct     justifies     re- 
moval, ig,  562;^* 
What  offense  is  triable,  19,  562^ 
Where  no  different  resuljis  will  be 

effected,  i  9,  562/* 
Whether  administrative  or  judicial, 

19,  562/*,  562^* 
Wlietlier  Power  to  Kemove  Includes 
Power  to  Suspend,  i  9 ,  562;'* 
In  general,  ig,  562/* 
Revocation  or  rescission  of  appoint- 
ment, I  g ,  562;* 
Right  to  notice   and  opportunity  to 

be  heard,  i  g,  562^* 
Sound  discretion  of  court,  i  g,  562/^* 
Tenure  not  fixed  by  law,  i  g,  562/* 
When  there  cnn  be  no  arbitrary  re- 
moval, 19,  562^ 
Where  consent  of  different  bodies  is 

required  to  removal,  i  g ,  562^* 
Where  no  cause  is  specified  in  pro- 
vision for  removal,  i  9,  562/;* 
Where    removal    can    be   exercised 

only  for  cause,  ig,  562^* 
Where  tenure  is  fixed  by  law,  ig, 
562^ 
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By  Resignation,  19,  562 r 

Acceptance  of  resignation,  i  g,  562^ 
Before  qualification,  19,  562;; 
Consent  of  appointing  power,  1 9, 562J 
Form  of  resignation,  i  9,  562/ 
How  acceptance  may  be  manifested, 

19,  562^ 
In  America,  ig,  562* 
In  England,  i  g,  562^ 
Intention,  i  9,  562?- 
Necessity  of  writing,  19,5621; 
Officer  not  entitled  to  office,  i  9,  562^ 
Presidential  elector,  ig,  562!^ 
Right  to  resign   at  common  law,  i  g, 

562* 
To    whom     resignation     should    be 

made,  19,  efizt 
What  is  a  resignation,  i  9   562?- 
When  resignation  may  be  recalled, 

19,  562a 
Whether  officer  may  resign  at  pleas- 
ure, I  9,  562^ 
Withdrawal  of  resignation  after  ac- 
ceptance, I  9,  562K 
Complete  and  official  act  begun  before 

termination,  i  9,  457 
Death,  19,  5626* 
Territories 

Power  of  appointment,  2  5 ,  964 
Power  of  removal,  2  5 ,  965 
Power  to  fill  vacancies,  2  5,  964 
Torts 

I^iabilit^',  ig,  501 
Liability  of  corporations,  15,  1211 
Liability  of  Government  for  Torts  of  Its 
Officers 

State  government,  ig,5i4 
Liability  of  Public  for  Torts  of  Its  Officers, 

19,  514 

Municipal  corf  orations,  see   Muni- 
cipal Corporations. 
Federal  government,  i  9,  514 
Trade -Marks 

Parties,  26,  492 
Trafficking-  in  offices,  see  infra.  Illegal 

Contracts. 
Trespass  on  the  case,  26,  704 
Trover 

Liability  In  Trover,  ig,  523;  26,  790 
Defective  process,  26,  790 
Excessive  sales,  26,  792 
Goods  exempt,  26,  791 
Possession   of    officer    to    constitute 

conversion,  26,  791 
Process  legal  on  its  face,  26,  790 
Purchasing  at  sale  himself,  26,  792 
Seizing   property  of  wrong   person, 

26,  790 
Selling  entire  joint  interest,  26,  791 
Time  of  sale,  26,  792 
Trust 

In  dealing  -with   subject  for   his  own 
henefit,  see  infra.  Acting  for  His 
OviTN  Benefit. 
Trusts  and  Trustees 
Disclaimer,  27,  81 
Officer  as  trustee,  27,  19 
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Public  Officers. 


PUBLIC  OFFICERS— Co»<'(f 
Usages  and  Customs,  2  7 ,  907 

Usages  contrary  to  statutory  law,  27, 
798 
Usurpers,  19,396 
Vacancy,  28,1 
See  Vacancy. 

Duration  of  Term  of  Person  Elected  to 
Fill,  I  9,  562;; 
Examples,  I9,562n 
In  general,  i  9,  562« 
Remainder  of  term,  i  9,  563K 
Until  next  election,  19,  s62« 
During  Recess  of  Confirming  Body,   i  9, 
428 

Appointment  contingent   upon  con- 
firmation, I  9,  428 
Duration    of    power  to   make  tem- 
porary appointment,  19,429 
Effect  of  adjournment   or  rejection, 

1 9 ,  428 
Effect  of  rejection,  19,  428 
Legislative  action,  1 9 ,  429 
Time  of  the  origin  of  the  vacancy, 

I  9 ,  429 
Vacancy  prior  to  the  recess,  19,  429 
Examples,  28,  1-4 
Fining  Vacancies,  i  g,  430 

Actual  vacancy  must  exist,  1 9 ,  430 
Appointment  when  no  vacancy  ex- 
ists, 19,431 
Death,  resignation,  or  removal,  19, 

432 
Duration    limited    by    constitution, 

1 9 ,  433,  434 
Effect  of  decision  as  to  vacancy,  19, 

435 
Existing  office  without  an  incumbent, 

19.431 
Expiration  of  term  of  service,  i  9, 431 
Failure  through  death  or  otherwise 

of  a  duly  elected  officer  to  qualify, 

19,432 
Failure   to   fill  at  expiration   of  the 

term,  19,  434 
Failure  to  qualify,  19,  432,  433 
Implied  from  power  to  appoint,  19, 

430 
Incumbent  legally  qualified,  i  g,  432 
In  the  absence  of   a  provision  enti- 
tling incumbent  to  hold  over,  19, 

432 
Newly  created  office,  19,  431 
Officer   holding  until   his  successor 

shall  be  elected  and  qualified,  19, 

432 
Old  incumbent  continuing  to  hold  as 

a  de  facto  officer,  i  g,  433 
Power  to  fill  implied  from   power  to 

appoint,  ig,  430 
Rights  of  officers,  19,  435 
What  constitutes  a  vacancy,  19,  431, 

When  is  an  office  vacant,  i  9,  431 
When  office  not  vacant,  19,  432 
WlaT    determines   whether    vacancy 
exists,  1 9 ,  434 
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Officer  Holding  Over  TTntU  His  Successor 
Has  Qualified,  19,  5620 
Appointments  to  fill  vacancies,  19, 

5620 
Constitutional   and   statutory  provi- 
sions, 19,  562/ 
Death  of  successor  before  commence- 
ment of  term,  I  9,  562^ 
Executive  officers,  19,  562^ 
Judicial  officers,  19,  ^(>2-p 
Legislative  officers,  19,562^ 
Municipal  corporation   legislated  out 

of  existence,  ig,  562^ 
New  appointments,  i  9,  562/ 
To  whom  the  right  applies,  i  9,  562^ 
When  the  right  ceases,  i  9,  562^ 
Whether  governor  may  appoint  upon 
expiration  of  public  office,  562/ 
Repeal   of    law   by   which   office    was 

created,  ig,  562^ 
"  When  vacancies  shall  happen,"  9,  301 
Whether  newly  created  office  is  vacant, 
28,  -i 
Warrant  of  Attorney 

To  confess  judgment,  28,  694 
Whether  servants  of  the  town,  14,  753 
Wlio  Are  PuWic  Officers,  7,  586;  i  9,  382 
See  infra.  Definition. 
Administration  of  government,  19,  385 
Agency  for  the  state,  i  9,  382 
Appointing  others  to  office,  19,  389 
Appointment,  ig,  384 
Assessors,  i  g ,  385 
Attorneys  at  law,  i  9,  383 
Authority  to  exercise  sovereign  power, 

19,  385 
Cadets  in  military  naval  service,  19, 

384 
Change  from  territory  to  state,  19,  385 
Chief  clerk,  1 9 ,  387 
Collectors  of  taxes,  i  g,  385 
Compensation,  ig,  389 
Compensation  for  employment,  ig,  389 
Compensation  out  of  public  treasury, 

I  9,  38s 
Continuity  of  duties,  ig,384 
Court  crier,  ig,  385 
Death  of  incumbent,  ig,  385 
Delegation  of  sovereign  power,  i  g,  382 
Deputies,  19,  385 
Deputy,  19,  387 
Directors  of  benevolent  societies,   19, 

Discretionary    exercise    of    sovereign 

functions,  i  9,  390 
Duration,  19,383 
Duties,  19,  390 
Duties  undefined,  i  9,  387 
Election,  i  g,  384 
Emolument,  19,389 
Employment  arising  out  of  a  contract, 

19,  386 
Employment  is  an  office,  i  g,  386 
Guardian,  19,  388 
In  seneral,  ig,  38-1,  385 
Legally  authorized   appointment,  19, 

384 
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Purchase. 


Legally  authorized  election,  19,  384 

Legislators,  19,  390 

Name,  19,  389 

Oath,  19,  389 

Official  designation,  i  9,  390 

Policemen,  19,  385 

Road  supervisor,  i  g ,  387 

Rules     prescribed     by    contract,    ig, 

384 
Rules  prescribed  by  government,   ig, 

384 
School  trustee,  ig,  382 
Selectmen,  ig,383 
Short  indefinite  tenure,  i  9,  389 
Special  and  single  object,  i  9,  388 
Tenure,  19,  383,  3S9 
Tenure  uncertain,  ig,  389 
Transient   employment,    19,  383,  388, 

389 

Treasurer,  ig,  383 

Trustees  of   benevolent   societies,    19, 

383 
Trust  to  be  exercised  in  behalf  of  gov- 
ernment,   ig,  383 
Under   constitutional    provisions,    ig, 

386 
Under  statutory  provisions,  19,  386 
PUBLIC  PARKS,  see  Parks. 
PUBLIC  PLACE,  see  Public. 
PUBLIC  POLICY,  19,565 

Agreements  to  -waive  statute  of  limita- 
tions, see  Limitation  of  Actions. 

As  affecting  liens,    see  Liens. 

Assignments  of  ckoses  in  action,  see  As- 
signments. 

As  to  contracts  in  restraint  of  marriage, 
see  Marriage. 

As  to  gambling  contracts,  see  Gambling 
Contracts. 

As  to  illegal  contracts,  see  Illegal 
Contracts. 

As  to  illegal  sales,  see  Illegal  Sales. 

As  to  public  lands,  see  Public  Lands. 

As  to  the  vjaiver  of  equity  of  redemp- 
tion, see  Redemption  of  Mortgages. 

Bills,  notes,  and  bonds  given  for  a  con- 
sideration against  public  policy,  see 
Bills  AND  Notes;  Bonds. 

Champerty  and  maintenance,  see  Cham- 
perty AND  Maintenance. 

Combinations  and  pools,  sec  Trade 
Combinations. 

Contracts  for  services  rendered  in  ob- 
struction of  justice,  see  Master  and 
Servant. 

Contracts  limiting  the  liability  of  com- 
mon carriers,  see  Carriers  of  Goods. 

Contracts  made  in  consideration  of  com- 
pounding offenses,  see  Compounding 
Offenses. 

Contracts  not  to  resort  to  a  judicial  fo- 
rum, see  Jurisdiction. 

Illegal  contracts  of  servants,  see  Mas- 
ter AND  Servant. 

Insurable  interests,  see  Insurance. 

Restraints  on  alienation,  see  Re- 
straints ON  Alienation. 


Salaries  of  officers,  see  Public  Offi- 
cers. 
Sunday  contracts,  see  Sunday. 
PUBLIC  SCHOOLS,  see  Schools. 
PUBLIC    SQUARES,    see    Parks    and 

Public  Squares. 
PUBLIC  STATUTES,  see  Statutes. 
PUBLIC  TREATIES,  see  Treaties. 
Judicial  Notice 

Extradition  treaties,  12,  161 
PUBLIC  USE 

Used  inordinary  transactions  of  life,  I  8,6t 
PUBLISH,  ig,567 

"  Published "     synonymous    with     "  cir- 
culated," I  g,  1567 
PUBLISHER,  1 9,  568 

Contract  in  restraint  of  trade,  10,  947 
PUEBLO,  19.568 

PUFFER,  see  Auctions  and   Auction- 
eers ;  Fraudulent  Sales. 
At  auction  sales,  i,  980 
PUIS    DARREIN    CONTINUANCE,    see 

Pleading. 
PUNCTUATION,  ig,s6S 
As  a  means  of  interpretation,  1 1,  521 
Disregarded  in  construing  deed,  2,  496 
In  construction  of  covenants,  4,  470 
Indictment,  10,548 
Slaiutes,  see  Statutes. 
PUNISHABLE,  19,568 
PUNISHMENT,  19,569 

See  Criminal  Lavi^;  Penalties;  Pris- 
ons ;  Sentence. 
Infamous  punishments,  see  Infamy. 
Corporal  punishment,  4,  183;  19,  569 
Cruel  and  Unusual  Funislunent,  i  g ,  57a 

See  Constitutional  Law. 
Disqualification  from  office,  ig,  1569 
Homicide,  g,  756 

Commutation  by  jury,  g,  756 
Commutation    where  evidence    is    cir- 
cumstantial, g,  756 
Death,  g,  756 
Manslaughter,  9,  757 
Murder  in  the  first  degree,  g,  756 
Murder  in  the  second  degree,  9,  756 
Inflict  punishment,  10,701 
Synonvmous  with  penalty,  19,569 
PUNITIVE  DAMAGES,  see  Exemplary 

Damages. 
PUR  AUTRE  VIE,  see  Estates. 
PURCHASE,  ig,  571 

See   Alienation;    Bona    Fide;    Pur- 
chase-Money. 
See  generally.  Buy;    Payment;  Sales. 
Words  of  purchasejSeeSiiEl.'LEY's  C ase; 

Wills. 
Dower,  i  9,  571 
General  meaning,  ig,  571 
Issue 
Wbether  Words  of  Furchase  or  Limitation, 
1 1 ,  876 

In  deeds,  1 1 ,  876 
In  marriage  articles,  i  i,  876 
In  Wills,  II ,  877 

Rule  in  Shelley's  case,  see   Shel- 
ley's Case. 
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PURCHASE— Co«rrf 

Issue— CoM^'rf 
Whetlier  Words  of  Purchase  or  Limitation 
—  Cont'd 
In  WiUs— CoBjf'rf 

Bequest  of   personal   estate   to   A 

for  life,  after  his  decease  to  his 

issue,  1 1 ,  889 
Child  en  ventre  sa  mere,  1 1 ,  880 
Construed   as   word    of    purchase, 

11,877 
,  Descriptive  of  devisees,  11,879 
Devise  to  A,  and  after  his  decease 

to  his  issue  and  their  heirs,  1 1 , 

889 
Devise  to  A  and  his  issue  living  at 

his  death,  1 1 ,  884 
Direction  to  settle  lands  by  way  of 

executory  trusts,  1 1,  880 
Effect  of  cy  pres  doctrine,  1 1 ,  891 
Estate  tail,  1 1 ,  879 
Examples,  1 1,  877,  878 
Executory  trusts,  1 1 ,  877 
General  principles,  1 1 ,  877 
Intention  of  testator,  1 1 ,  877 
Issue  compared  with  heirs  of  the 

body,  1 1 ,  877 
Issue  in  esse,  1 1,  S81 
Limitation    to    A   and   his   issue; 

when  no  gift  over,  1 1 ,  879 
Personalty,  1 1 ,  880 
Prima    facie    word   of  limitation, 

II,  877 
Quantity  and  quality  of  estate,  ,1 1, 

88s 
Superadded  Words,  1 1,  885 

Of  limitation  changes  course  of 
descent,  1 1,  889 

Where   there  are  no  issue,  1 1 , 
88s 
Time  when  existence  or  non-exist- 
ence of  issue  is  important,  1 1 , 

884 
When   a  bequest    to    A    and    his 

issue,  they    take     concurrently, 

1 1 ,  881 
When  issue  takes  as  purchaser  in 

fee,  1 1 ,  887 
Words  of  distribution  and  limita- 
tion, 1 1 ,  88s,  887 
Words  of  distribution  referred  to 

first  takers,  1 1 ,  889 
Methods  of  acquiring  title  by  purchase, 

i9>  572 
Popular  import,  i  g,  572 
Retirement  of  stock,  ig,  571 
PURCHASE-MONEY,  19,  573 

See  Purchase-Money  Mortgages. 
Heirs  compelling  executors  to  pay  out  of 

the  personalty,  5,  256 

PURCHASE-MONEY  MORTGAGES,  ig, 

Chattel  Mortgages.  19,  587 
In  general,  i  g,  587 
Interest  of  wife,  19,  588 
Judgment  creditor's  lien,  19,  588 
Priority,  19,  588 
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Defense  to  Foreclosure,  i  g,  584 

Action  pending   to  try   title  to  mort- 
gaged premises,  19,  585 
Defect  in  title,  i  g,  584 
Disposition  of  proceeds  of  sale,  ig,s86 
Eviction  by  title  paramount,  i  g,  585 
Examples,  i  9 ,  584-586 
Exceptions,  19,  585 
In  general,  19,  584 
Miscellaneous  cases  under  foreclosure, 

19,587 

Outstanding  paramount  title,   ig,  584 

Parol  covenants,  ig,  585 

Sale  effected  by  fraud,  ig,  585 

What  constitutes  an  eviction,    ig,  586 
Definition,  ig,  57s 
Dower,  5,903;  19,580 

Grantee   estopped   to    deny    grantor's 
suit,  19,  581 

Husband  beneficially  seized,  19,  581 

Mortgage  and  deed  not  oneact,ig,  581 

Priority  in  general,  19,  580 

Priority  where  wife   does  not  join  in 
execution  of  mortgage,  i  9 ,  580 

Right  to   dower  in  the  equity  of  re- 
demption, 19,  581 

Statutes,  ig,  590 

Whether  wife  has  right  to  dower,  i  g , 

581 
Wife's  right  as  against  third  persons, 
19,  580 
Foreclosure 

When  wife  is  necessary  party,  8,  214 
Homestead,  i  g ,  580,  590 

As  against  mortgagee,  i  g ,  580 
In  general,  i  g ,  580 

Priority  as  against  third  person?,  i  g ,  580 
Priority  in  general,  i  9 ,  580 
Infants,  10,  650 
Judgment  lien,  12,  114 
Judgments,  19,  578 
Grantor,  i  g ,  578 
Priority  in  general,  ig,  578 
Priority  where    mortgage    is   not  re- 
corded, 19,  578 
Mechanic's  Liens,  i  g,  579 
Priority,  15,  89,  92 
Priority  in  general,  I  g,  579 
Statutes,  I  g ,  589 

Where  mortgagee  has  consented  to  the 
erection  of  the  building,  1 9 ,  580 
Mortgage  given  by  vendor  for  purpose 
other  than  to  secure  payment  of  pur- 
chase-money, 12,  114 
Notice,  19,  577 
Parol  evidence,  ig,  576 
Priority,  10,  382;  19,  575 

Chattel  mortgages,  19,  588,  589 
Deed  and  mortgage  but  one  act,  1 9 ,  576 
Delivery  at  the  same  time,  i  g.  1577 
Generally,  ig,  575 
How  Lost,  1 9,  582 

Other  lands  included  besides  those 

for  purchase-money,  i  g ,  582 
Parol  agreement    that   several  pur- 
chase-money mortgages  should  be 
equal  liens,  ig,  583 
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Recording  junior  mortgage  first,  19, 

582 
Vendor's    agreement     that    another 
mortgage  shall  be  preferred,!  9,  582 

In  Indiana,  i  9,  577 

In  Pennsylvania,  19,  577 

Interval  between   deed  and   mortgage, 
19,  576 

Mortgagees  whose  mortgages  are  en- 
titled to  preference,  i  9,  581 

Mortgage     to    person    who    advances 
money  to  make  first  payment,  i  9,  581 

Mortgage    to    person     who    advances 
purchase  price,  19,  581 

Notice,  19,  S77 

Over  Dower,  5 ,  903 ;   19,  580,  590 

Grantee     estopped     from      denying 

grantor's  suit,  19,  581 
Husband   beneiicially  seised,  19,  581 
Mortgage  and  deed  not  one  act,  ig, 

581 

Priority  where  wife  does  not  join  in 
execution  of  mortgage,  19,  580 

Right  to  dower  in  the  equity  of  re- 
demption, 19,  581 

Whether  wife  has  right  to  dower,  19, 

S8i 
Wife's  right  as  against  third  persons, 
19,  580 
Over  Homestead  Exemptions,  19,  580 
As  against  mortgagee,  i  9,  580 
In  general,  i  9,  580 
Priority  as  against  third  persons,  19,' 

580 
Priority  in  general,  19,  580 
Over  Judgments,  1 9 ,  578 
Grantor,  15,  578 
Priority  in  general,  19,  578,  580 
Priority  where  mortgage  is   not  re- 
corded, I  9,  578 
Over  mecbanics'  Liens,  ig,  579 
Priority  in  general,  19,  579 
Where  mortgagee  has  consented   to 
the  erection  of  the  building,  i  9, 580 
Over  Other  Mortgages,  12,  114;   ig,579 
In  general,  19,  579 
Where  mortgage  does  not  show  on 
its  face  that  it  is  a  purchase-money 
mortgage,  19,  578 
Parol  evidence,  19,  576 
Recording,  19,  575 
Statutes,  19,  576 

When  mortgage  not  entitled  to  prior- 
ity, 19,  576 
Whether  deed  and  mortgage  must  be 

simultaneous,  19,  576 
Whether  recording  acts  apply  to  pur- 
chase-money mortgages,  ig,  575 
Recording  acts,  19,  582,  575,  576 
Statutes,  1 9,  589 
Dower,  19,590 
Homestead,  19,  589 
In  Mississippi,  19,  589 
In  New  Jersey,  19,  589 
In  New  York,  i  9,  589 
Mechanics'  liens,  19,  589 
Subrogation,  ig,  583 
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What  Constitutes  Purchase -Money,  19,  583 
Examples,  19,  583,  584 
In  general,  ig,  583 
Instrument  given  in  substitution  for  an 

old  one,  19,  583 
Money     advanced     to     pay    purchase 

price,  I  9,  581 
Money   borrowed    to    pay   preexisting 

debt,  19,  583 
Money  paid  for  the  land,  ig,  583 
When  third  person  may  be  substituted, 

19,  583 

PURCHASER,     see     Bona     Fide     Pur- 
chaser. 
Complete  purchaser,  3,  383 

PURE,  29,  21 

PURPORT,   19,  590 
Purport  clause,  19,  591 
Tenor  distinguished  from,   ig,  590;   25, 

947 
PURPOSE 

Charitable  purposes,  3,  130 

Farming  purposes,  7,  812 

For  the,  8,  96 

Local  purpose,  13,  987 

Manufacturing  purposes,  14,  264 

Municipal  purposes,  15,  958 

Public   purposes   within   the    statute   of 
charitable  uses,  3,  131 

Rclicjious  purposes,  3,  130 
PURPOSELY,  ig.sgi 
PURPRESTQRE,  see  Nuisances. 
PURSUANCE,  I,  173,  ig.sgi 

In  pursuance,  10,  324 

Provision    that   acts   in   pursuance   of  a 
statute  shall  not  be  actionable,  23,  418 

Pursuant  to  law,  i  2,  957 
PURVIEW,  23,478 

Distinguished  from  clause,  3,  278 
PUT,  23,  701 
PUTREFACTION,  15,260 
PUTS,  23,724 

See  Gambling  Contracts. 

Putting  in  fear,  see  Robbery. 

QUACKS 

Malpractice,  14,  79 
QUALIFICATION,  19,592 
QUALIFIED,  17,592 

Elections,  15,  1280 

Property,  19,  289 

Voters,  15,  1280;  28,  501 
QUALIFIED  FEE,  19,592 

See  Base  Fee. 

QUALIFY 

Duly  qualified,  19,  592 

QUALITY,  see  Implied  Warranty  ;  In- 
dictment; Representations;  War- 
ranty. 
Pleading,  18,  570 

QUANDO  ACCIDERINT,  ig,  s93 

QUANTI  MINORIS,  i  g,  593 

QUANTITY,  see  Indictment. 
Pleading,  i  8,  570 

QUANTUM  DAMNIFICATUS,  19,  593 

QUANTUM  MERUIT,  19,  593 
See  Assumpsit. 
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QUANTUM  MERUIT— Co«<W 

Of  attorney  where  his  agreement  with 

client  is  champertous,  3,  86 
Where  there  is  no  contract,  5 ,  35 
Where  there  is  no  contract  for  services, 

5,35 
QUANTUM  VALEBAT,   see   Assumpsit. 
QUARANTINE,  19,594 

See  Board  of  Health;  Police  Powers. 

Authority  of  municipal  corporation,  19, 

595 
Commissioners,  19,  594 
Constitutionality  of  quarantine  laws,  ig, 

594 

Examples,  1 9 ,  594,  595 

Fees,  I  9,  595 

General  average,  8,  1302 

In  general,  1 9 ,  594 

Interference  with  commerce,  19,  595 

Ordinances,  19,594 

Sheriff's  sales,  22,  578 

United  States  quarantine  laws,  19,  594 

Quarantine  of  widow,  5,  923;   7,  254 
QUARE  CLAUSUM  FREGIT,  see  Tres- 
pass. 

Cognizance  in,  3,  307 
QUARREL,  19,595 
QUARRY,  15,504;  19,595 

See  generally.  Mines  and  Mining; 
Profits  a  Prendre. 

Distinguished  from  mine,  15,  504 

QUASH,  19,  596 

QUASI,  19,596 

QUASI  CORPORATIONS,  19,  597 

See  Counties  ;  Schools;  Towns  and 

^Townships. 
See  generally.    Municipal    Corpora- 
tions. 
Counties,  i  9,  596 
Franchises,  i  9,  596 
Municipal  corporations,  19,  596 
Municipal  securities,  19,  596 

QUASI  CRIMES,  19,597 

QUASI  DEPOSITS,  5,571 

QUASI  DERELICT,  19,597 

QUASI  MUNICIPAL   CORPORATIONS, 

I  9 ,  596 

See  Counties  ;  Schools  ;  Towns  and 
Townships. 

See  generally,  Municipal  Corpora- 
tions. 

Counties,  19,  596 

Franchises,  19,596 

Municipal  corporations,  19,  596 

Municipal  securities,  19,  596 

QUAY,  19,597 
QUESTION,  19,597 

Mixed  question,  15,  698 

QUESTIONS  OF  LAW  AND  FACT,  10, 

675;  1 9,  .598 

Abbreviations,  19,  652 

Acceptance,  i  9,  639 

Admissibility  of  Evidence,  1 1 ,  240;  1 9,  625 

Province  of  judge,  1 1,  240 

Whether  error  to  submit  question  to 
jury,  I  I,  240 

Whether  there  is  any  evidence,  1 1,  240 
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Adverse  Possession 

Fact  supporting,  i ,  225 
Good  faith  a  question  for  jury,  i,  279, 
Ouster,  question  of  fact,  i ,  305 
What  constitutes,  i,  225 
Whether   continuous,    a   question    for 
jury,  1,  272 
Agency,  1 9 ,  629 

Question  for  jury,  j,  336. 
Alteration  of  Instruments 
Alteration  in  deeds,  5,  425 
Materiality  of  Alteration 

Question  for  the  jury,  i,  512 
Wlietber  Instnunent  ECas  Been  Altered 
Question  for  the  jurj',  i,  510 
Ambiguity 

Whether  question  of  law   and  fact,  I ,. 
526 
Appurtenances,  15,35 
Arbitration  and  award,  19,  651 
Arguing  to  Jury  Upon  the  La\r,  i;  949 ;  i  g ,, 
620 

In  general,  19,  620 
Law  and  fact  inseparable,  ig,  620 
Libel,  19,  620 

Reading  firom  Law  Books,  ;6,  528;  19,,. 
620 
Counsel  adopting  views  expressed  in, 

book  as  his  own,  i  g,  622 
Court's  right  to  restrict  counsel,  19,. 

624 
Discretion  of  the  trial  court,  ig,  624 
Examples,  i  g,  622 
Generally,  i  g,  622 
In  Virginia,  ig,  624 
Measure  of  damages,  ^g,  623 
Passages  bearing  upon  questions  ot 

fact,  19,  622 
Unnecessary   consunjptipn,  of   time 

suffered,  19,  625 
Where  charge  of  judge  precedes  ar-. 

gument,  ig,  623 
Where  the  passage  as  read  has  no. 
application  to  facts  of  case,  ig,625 
Where    juries   are  judges  of  the  law, 

19,620 
Where  juries  are  not  ju,dges  of  the  law, 

I  7 ,  620 
Whether  argument  should,  be  addressed 
to  court  alone,  i  7,  620, 
Assignment,  ig,  639 
Baggage,  i ,  1045 ;   i  g ,  646, 
BlllB  and  Notes 

Diligence,  5,  528^^'. 
Notice  of  dishonpr,  5,  534 
Payment  by  note,  16,  874 
Waiver  of  demand,  5 ,  530, 
When  question  of  diligence  in  seeking 
indorser's  address  for  jury,  2,  417 
Blanks,  ig,655 
Board  of  trade,  i  g,  645 
Boom  companies,,  ^g.,  646 
Bridge 

What  constitutes   a   question  of  fact,_ 

2,  S41 
Whether  approaches  a  part  of  is  ques-- 
tion  for  jury,  \,,  557 
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Questions  of  Law  and  Fact. 


Burglary 

Intent  with  which  person  breaks  into 
the  house,  z,  689 
By-Laws,  I  g ,  645,  648 

Vahdity  of  a  question  for  the  judge,  2, 
708 
Calling    name   of    station    before    train 

comes  to  a  stop,  2,  761 
Carrier's  lien,  8,  973 
Carriers  of  Goods,  i  g,  645 

Deviation,  2,  852 

Reasonable  time  to  hold  goods,  2,  894 
Cbattel  Mortgages 

Fraud  in,  3,  ig6,  197 
Civil  Damage  Act 

Injury,  3,  263,  264 
C.  O.  D.,  ig,  652 
Comparative  Negligence,  3,  374 

Of  children,  3,  373 
Competencj'  of  fact,  7,  514 
Competency  ofWltnesses,  1 1,  240;  2g,  659 

General  rule,  1 1 ,  240 
*   Insane  witnesses,  1 1 ,  145 

Necessity,  11,  240 

Relationship,  1 1 ,  240 

Religious  belief,  1 1 ,  240 
Confessions,  ig,629 

Admissibility  a  question  for  the  court, 

3,464;  I9>  629 
Credibility  a  question  for  the  jury,  3, 

465 
Consideration,  ig,637 
Constitutionality  of  law,  ig,  639 
Constitutional  provisions,  ig,  647 
Construction,  1 1 ,  518 ;   i  g,  645 
Of  a  contract,  3 ,  867 
Of  parol  contracts,  1 1 ,  243 
Of  Pleadings,  1 1 ,  240 

Duty   of  judge   to  state  issues,  11, 

240 
Province  of  the  judge,  11,  240 
Spoken  I.anguage,  i  g ,  656 
Functions  of  court,  19,  657 
Functions  of  jury,  19,  656 
In  general,  19,  656 
Legal  effect  of  words,  i  g ,  657 
Written  Instruments,  1 1 ,  241 
Contracts,  11,  241;   ig,  648 
Deeds,  11,  241;   19,650 
Records,  1 1 ,  241 
When  for  the  judge,  1 1 ,  241 
When  for  the  jury,  1 1 ,  241 
Where     written     contract    requires 

parol  explanation,  1 1,  241 
Whether    error    to    submit  written 

contract  to  the  jury,  1 1 ,  241 
Wills,  1 1,  241 ;    19,651 
Written  laws,  1 1,  242 
Written  Language.,  i  g ,  646 
Abbreviations,  ig,652 
Ambiguities,  ig,652 
Ap,pointments,  19,651 
Awards,  ig,  651 
Blanks,  19,655 
Bonds,  19,  650 
By-laws,  19,  648 
C'.  O.  D.,  ig,  652 
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Collateral  facts,  ig,  652,  654 

Constitutional  provisions,  19,  647 

Contracts,  1 1 ,  241 ;  i  g ,  648 

Deeds,  1 1,  241 ;  ig,  650 

Effect  of  thie  instrument,  i  g,  652 

Extrinsic  circumstances,  ig,  653 

Foreign  laws,  i  g,  647 

Function  of  court,  i  g ,  646 

Functions  of  jury,  i  g,  653 

Illegible  writing,  19,  655 

Inferences,  ig,  654 

Instructions  upon  the  legal  effect  of 
the  instrument,  ig,  653 

Leases,  i  g,  651 

Legal  terms,  ig,652 

Meaning    of     ordinary    words     and 
phrases,  i  g,  651 

Miscellaneous  writings,  ig,65i 

Omissions,  ig,  655 

Ordinances,  19,6^)8 

Parol  evidence,  19,653 

Pleadings,  ig,  648 

Receipts,  19,  651 

Records,  19,  648 

Statutes,  19,  647 

Submission  to  jury,  i  g ,  646 

Sunday  laws,  ig,  647 

Technical  terms,  ig,  652 

Treaties,  ig,  648 

Whether  deed   absolute  as   a  mort- 
gage, ig,  650 

Wills,  11,241;   ig,65i 
Contracts,  1 1 ,  241 ;  i  g,  635,  648 
Acceptance,  ig,  639 
Consideration,  ig,  637 
Contract  in  writing,  19,  635 
Date,  ig,  636 
Delivery,  1 9 ,  637 

Escrow,  I  9,  639 

Mixed  question  of  law  and  fact,  ig, 
638 

Question  of  fact,  i  g ,  637 

Questions  of  law,  i  9 ,  637 

True  rule,  i  g,  638 
Effect,  ig,  636 
Existence,  i  g,  636 
Express  contract,  i  g ,  635 
Functions  of  court,  i  g,  635 
Implied  contracts,  i  g,  639 
Instructions,  ig,  636 
Oral  evidence,  ig,  636 
Partnership,  ig,636 
Question  for  the  court,  i  9,  636 
Question  for  the  jury,  19,  636 
Seal,  ig;  637 
Signature,  i  9,  637 
Validity,   i  g,  639 
Contributory  Negligence,  4, 94;  9,  398, 399;     ' 
14,868 
A  question  for  the  jurj',  when  danger 

incurred  to  save  life,  4,  37 
Brakeman   killed  by  overhead   bridge, 

14,  868 
Defective  street  or  highway,  24,  102 
Examples,  14,  868,  869 
Exercise  of  due  care,  4,  36 
Mixed  questions  of  law  and  fact,  4,  94. 
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Questions  of  Law  and  Fact. 


QUESTIONS    OF    LAW    AND    FACT— 

Cont'd 

Contriljutory  Negligence — Cont'd 

Of  Children,  3,373;  4,43.45!   io>67S 
Ordinary  care  of  children,  4,  46 
Turn-tables,  10,  675 

Question  of  imputability,  4,  88 

Walking  over  train,  14,869 

When  fatts  are  disputed,  4,  94 

When  facts  are  not  disputed,  4,  94 

Where  evidence  is  conilicting,  14,  868 

Where  facts  are  undisputed,  14,  868 
Credibility  of  witnesses,  4,  857;   29,  766 
Criminal  conspiracy,  4,  637 
Criminal  KesponsibiUty  of  Insane 

Question  of  jury,  4,  718 
Date,  I  9,  636 
Dedication,  i  g ,  657 

Of  land  to  public  use,  5,  402 
Deed  absolute  on  its  face  intended  to  be 

a  mortgage,  1 9 ,  650 
Definition  of  words  and  terms,  1 1,  242 
Degree  of  care  to  be  exercised  by  owner 

of  vicious  animals  question  for  jury,  I, 

582 
Domicil,  5,  872;  19,  658 
Duress,  19,  658 
Dying  Declarations,  6,  128 

Credit,  6, 130 

Preliminary  proof,  6,  12? 
Elevated  Railroads 

Causes   for  decrease  in  the  value  of 
property,  23,  1069,  1070 

Injunction  proceedings,  23,  1069,  1070 

Whether    benefits     have     accrued    to 
property,  23,  1081 
Emancipation,  17,  398 
Escrow,  19,  639 
Eviction,  19,  657 
Evidence 

As  to  preliminary  questions   touching 
the    admissibility    of   evidence,   see 
infra.  Questions  of  Fact. 
Execution  of  instruments,  19,  640 
Exemplary  damages,  5,  23 
Existence  of  Contracts,  1 9 ,  635 

Acceptance,  19,  639 

Consideration,  19,637 

Contract  in  writing,  19,  635 

Date,  19,636 

Delivery,  ig,  637 
Escrow,  19,  639 
Mixed  question  of  law  and  fact,  I9, 

638 
Question  of  fact,  19,  637 
Question  of  law,  ig,  637 
True  rule,  19,  638 

Effect,  19,636 

Existence,  1 9 ,  636 

Express  contract,  1  9 ,  635 

Functions  of  court,  ig,  63S 

Implied  contracts,  19,  639 

Instructions,  1 9 ,  636 

Oral  evidence,  i  g ,  636 
♦  Partnership,  ig,  636 

Question  for  the  court,  1 9 ,  636 

Question  for  the  jury,  19,  636 
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Seal,  19,637 

Signature,  19,637 
Existence  of  custom,  19.  635 
Existence  of  facts,  19,  634 
Existence  of  foreign  laws,  19,  635 
Existence  of  law,  i  9,  634 
Expert  and  Opinion  Evidence 

Skill  of  expert,  7,  80 
False  Pretenses 

Deception,  7,  708 

Whether  pretext  was  calculated  to  de- 
ceive, 7,  708 
Fellow  servants,  7,  835 
Fines,  19,  645 
Fixe  Caused  by  Operation  of  Kailways 

Contributory  negligence,  8,  18 

Proximate  cause  where  fire  spreads,  8, 

13 

Rubbish  on  right  of  way,  8,  15 
Fire  Insurance 

Fraud  and  false  swearing,  7,  1047 

Increase  of  risk,  7,  1032;  28,  12 

Vacancy,  7,  1037 
Forcible  entry  and  detainer,  8,  163 
Foreign  laws,  8,  438;  19,  635,  647 
Forgery,  8,  541 
Foundation  for  secondary  evidence,    tr, 

240 
Fraudulent  conveyances,  8,  781,  782 
Fraudulent  Sales 

Change  of  Possession,  8 ,  S76 

Doctrine  in  American  courts,   8,  877 
Doctrine  in  England,  8,  876 
Doctrine  of  federal  courts,  §^  876 
Voluntary  transfer,  8,  877 

Retention  of  possession,  8,  835,  883 
Frauds,  Statute  of,  8,  656,  782 

Acceptance  and  actual  receipt,   8 ,  730 

Part  payment,  8,  737 

Promise  to  answer  for  debt  of  another, 
8,679 
Gambling  Contracts 

Intent,  8,  loio 
Guest  at  inn,  1 1,  19 
Handwriting 

Standard  of  comparison,  g,  298 

Value  of  expert  testimony,  g,  300 
Highways 

Contributory  negligence,  g,  398 
Homestead,  19,657 
Horses 

Frightening  horses,  24,  98 
Ice  and  Snow 

Contributory  negligence,  9,  399 
Identity,  4,  850;  9,  867 
Implied  contracts,  19,  639 
Implied  Warranty 

Whether  sale  is   made  by  sample,  I  o, 
168 
Incompetency  of 

Fellow  servants,  7,  856 
Insanity,  1 1.  158  • 

Intent,  19,  657 

Abandonment  of  homestead,  1 9 ,  657 

Criminal  cases,  19,  658 

Dedication  of  land  to  public  use,  19, 
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Domicil,  i  9,  658 

Eviction,  i  9,  657 

Examples,  ig,  657 

Extortion,  7,  590 

Function  of  jury,  19,  657 

Homestead,  19,657 

Interpretation  of  written  language,  i  g, 
658 

Law  conclusively  imputes  an    intent, 
19,  658 

Parol  evidence,  19,658 

Revocation  of  wills,  i  9,  658 

Usury,  19,  659 
Invading  province  of  jury,  1 1,  238 
Jeopardy,  1 1 ,  969 

In  genetal,  for  jury,  1 1,  969 

Where  there  is  no  question  of  identity, 
1 1 ,  969 
Judgment,  presumption  of,  18,  203-209 
Jurors'  competency   question  for  judge, 

4,  822 
Jury  as  Judges  of  the  Law,  i  9,  598 

Acquittal,  1 9 ,  609 

Application  of  law  to  facts,  i  9,  612 

At  common  law,  i  g,  608 

Cases  in  England,  19,  599 

Cases  in  United  States,  ig,  600 

Conflict  of  authorit3',  ig,  598 

Constitutionality    of   legislative    acts, 
I  9,  60s 

Conviction,  ig,  609 

Court  of  last  resort,  ig,  606 

Decisions  as  precedents,  19,  606 

Discussion  of  the  doctrine,  19,  601 

Disregarding  the  law,  i  g,  610 

Examples,  ig,  598,  599 

In  Alabama,  ig,  616 

In  California,  ig,  616 

In  Colorado,  19,  616 

In  Connecticut,  ig,6i6 

In  Delaware,  ig,  617 

In  Georgia,  19,  617 

In  Illinois,  ig,  617 

In  Indiana,  ig,  617 

In  Kentucky,  i  g ,  617 

In  Louisiana,  ig,  617 

In  Maine,  i  g,  618 

In  Maryland,  ig,  618 

In  Massachusetts,  i  g,  618 

In  Michigan,  ig,  618 

In  Mississippi,  ig,  6i8 

In  Nevada,  i  g,  618 

In  New  Jersey,  ig,  618 

In  New  Mexico,  i  g,  618 

In  New  York,  ig,  619 

In  North  Carolina,  19,  619 

In  Oregon,  i  9,  619 

In  Pennsylvania,  19,  619 

In  South  Carolina,  19,  619 

In  Tennessee,  ig,  619 

In  Texas,  ig,  619 

In  Utah,  ig,  619 

In  Vermont,  19,  619 

In  Wisconsin,  i  9,  619 

In  civil  cases,  i  g,  598 

In  criminal  cases,  19,  598 

Independence  of  jurors,  19,  608 
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Independent  investigation  of  the  law 
by  jury,  19,  615 

Irresponsibility  of  the  jury,  i  g,  607 

Law  books  in  jury  room,  I  9,  614,  615 

Legal  fiction,  ig,  608 

Liability'   of  jurors   to  punishment  by 
attaint,  i  g,  608 

Libel  and  slander,  ig,  599 

Mixed  questions  of  law  and  fact,  ig, 
6(0 

Power  of  jury,  i  9,  601,  609 

Prevailing  doctrine,  ig,  613 

Questions    of    constitutional   law,    ig, 
605 

Reasons  for  the  doctrine,  i  g,  604 

Right  of  judge  to  instruct,  i  g ,  616 

Special  verdict,  ig,-6ii 

Statutes   making   jury   judges   of  the 
law,  19,  616 

Submitting   question   of   law   to  jury, 
19,614 

Syllogism,  i  9,  612 

Variable  law,  19,  606 

When  jury's  decision  final,  i  9,  610 

Where  jury  are  expressly  made  judges 
of  the  law,  19,  616 
Larceny 

Intent,^  i  2,  840,  874 

Possession  of  stolen  goods,  i  2,  847,  848 
Lay  days,  12,  973 
Leases,  19,  651 
Liability  for  loss  by  carrier  who  is  not  a 

common  carrier,  2,  777 
Liability  of  carrier  without  hire  for  lost 

goods,  2,  775 
Libel  and  Slander,  1 3 ,  379,  389,  467,  488; 

19,  599 

Ambiguous,  13,383 

Clear  and  unambiguous  words,  i  3,  382 

Colloquium,  13,467 

Doubt  as  to  construction,  13,  385 

Equivocal  words,  13,  380 

In  California,  13,  382 

In  Georgia,  1 3 ,  382 

In  Indiana,  i  3,  382 

In  Maine,  13,  382 

In  Maryland,  13,  382 

In  Massachusetts,  13,  383 

In  Missouri,  13,  382 

In  New  York,  13,  382 

In  Pennsylvania,  13,  383 

In  Wisconsin,  1 3 ,  383 

Instruction  of  judge,  13,  381 

Judge  instructing  jury   that  words  are 

defamatory,  13,382,383 
Judge  withdrawing  question    of    libel 

from  the  jury,  1 3 ,  381 
Justification,  1 3 ,  397 
Malice,  1 3 ,  427 
Meaning  of  the  term,  13,  379 
Privilege,  13,43° 
Question  for  jury,  1 3  ,  382 
Sense  in  which  alleged  words  are  used, 

13,488 
Stopping  a  case,  13,  467 
Whether  words  are  actionable  per  se, 

13,384 
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Questions  of  Law  and  Fact. 


QUESTIONS    OF    LAW    AND    FACT— 

Cont'd 

Libel  and  Slander — Cont'd 

Words  capable  of  a  harmless  and  an 
injurious  meaning,  13,  472 

Words  capable  of   two  constructions, 

13.379 
Words  incapable  of  meaning  ascribed, 

13,467 

Words  obviously  defamatory,  1 3 ,  469 

Words  prima  facie  actionable,  i  3,  470 
Lost  papers,  19,  629 
Malice 

Libel  and  slander,  13,  427 

Malicious  prosecution,  14,46 
Malicious  Prosecution 

Advice  of  counsel,  14,  58 

Malice,  14,  46 
Mandate,  i  5,  249 
Marine  Insurance,  14,  397 

Nature  of  misrepresentation,  14,454 

Seaworthiness,  14,  372 
Master  and  Servant,  14,  752,  904 

Damages,  14,  917 

Examples,  1 4,  904,  905 

111  usage,  14,  778 

Incompetency  of  servant,  14,  907 

In  general,  1 4 ,  904 

Negligence,  1 4 ,  904 

Selection  of  machinery,  14,  893,  894 

Servant  or  contractor,  i  4,  830 
Meclianics'  Liens,  15,  172 

Additions,  i  5,  34 
Mines  and  Mining  ClaimB,  15,  538 

Abandonment,  15,  546 

Amendments,  15,538 

Boundaries,  15,  534 
Mistake,  15,  630 
Mixed  Questions,  i  5 ,  698 ;  1 9 ,  633 

Definition,  i  9,  633 

Delivery  of  deed,  19,  637 

Functions  of  judge,  1 9,  633 

Functions  of  jury,  19,  633,  634 

Whether  jury   competent  judges,  19, 
611 
Mortgages 

Effect.  I  5 ,  777 
Navigability,  16,245 
Navigable  Waters 

Reasonable  use,  16,  263  i 

Necessaries,  10,665;  19,646 
Negligence,  1 1 ,  242;  1 4,  905 ;  1 6,  463 

Breach  of  duty,  i  6,  464 

Care  and  discretion  to  be  used  by  an 
infant  question  for  judge  or  jury,  2 , 

750 
Evidence  of  notoriety,  14,  906 
General  rule,  1 1,  242,  243 
Instructions  to  jury,  16,  464,  465 
Knowledge  of  master,  14,  905 
Legal  duty,  16,  464 
Mixed  questions  of  law  and  fact,  16, 

463 

Necessity  of  actual  knowledge  of  de- 
fect, 14,  90s 

Of  gas  companies,  8,  1274 

Ordinary  care,  16,  402 
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Province  of  Court 

Nonsuit,  I  6,  466 

Preliminary  question,    16,467 
Province  of  Jury,  11,  243;  16,  465,  466 

Conilict  of  evidence,  1 1 ,  243 ;  1 6,  466 

Examples,  1 6 ,  466,  467 

Facts  controverted,  1 1,  243;   16,  466 

Facts  disputed,  16,  466 

Facts  not  disputed,  i  6,  466 

General  rule,  16,  464,  465 

Inferences  doubtful,  1 1,  243;  i  6,  466 

Ordinary  care,  i  6,  465 

Proximate  cause,  i  6,  465 

Rules  as  to  when  it  shall  go  before 
jury,  16,  465 

Scintilla  of  evidence,  i  6,  466 

Where  there  is  no  evidence  of  neg- 
ligence, 1 6 ,  466 
Proximate  and  remote  cause,  16,464 
Tendency  to  submit  case  to  jury,  16, 

464 
Where  employer  is  a  municipality,  14, 

906 
Where  master  might  have  known  of 

defect,  14,  90s 
Whether  plaintiff's  diseased  condition 

arose  from  negligence  of  defendant, 

4,  34 
New  Trial 

Damages,  16,  585 
Weight  of  evidence,  16,  554,  555 
Notary  Public 

Whether  the  notary  has  used  due  dili- 
gence, 16,  765 
Notice 

Circumstances  sufficient  to  charge  with 

notice,  16,  796 
Of  dishonor,  5,  528z*' 
Novation 

New  firm  assuming  debts  of  partnership 

when  partner  retires,  16,906 
Payment  by  note,  ig,  874 
Nuisances,  16,  936 

Brick  burning,  16,  950 
Smoke,  16,  948 
Obscenity,  17,7 
Ordinances,  19,  634,  648 

Unreasonableness,  17,  248 
Ordinary  care,  16,402 
Ouster 

Questions  of  fact,  i,  233 
Parent  and  Child 

Claims  for  services,  17,  340 
Emancipation,  17,  398 
Parol  evidence,  1 9 ,  653,  658 
Partnership,  1 7 ,  831 ;  19,  639 
Dormant  partner,  i  7,  932 
Existence  of  constituent  elements   of 

partnership,  17,  832 
Holding  out,  17,  882 
Notice  of  Dissolution,  17,  1127 
Knowledge  of  creditor,  17,  1122 
Sufficiency,  17,  1127 
Whether    notice    was    actually    re- 
ceived, 17,  1123 
Ratification  of  unauthorized  act,    1 7, 
1051 
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INDEX-DIGEST. 


Questions  of  law  and  Fact, 


Scope  of  the  business,  17,  1051 
What  constitutes  a,  17,  831 
Patent  Law 

Construction,  10,747;   18,86 
Expert  evidence,  18,  105 
Utility,  18,  63 
Payment 

By  bill  or  note,  16,  874;   18,  169-173 
By  stranger,  18,  163 
Whether  transaction  is  payment  or  sale, 
18,  163 
Pedigree,  18,  263 
Pleadings,  19,648 
Pledge 

Negligence  of  pledgee,  18,  661 
Poison,  I  5,  249 
Prescription 

Adverse  use,  19,  14 
Privileged  communications,  19,  629 
Protest,  ig,  297 

Provocation    reducing  murder    to    man- 
slaughter, 9,  580 
Proximate  and  remote  cause,  ig,  302 
Public  purpose,  15,  1239 
Pure  questions  of  law  for  the  judge,  19, 

598 
Qualifications  of  witnesses,  19,  628 
Question  of  law  for  judge,  1 1 ,  238 
Questions  arising  in  suits  for  injuries  at 

railroad  crossings,  4,  937 
Questions  of  Fact,  1 1,  238 ;  i  g,  625 

Judge  Charging  Jury  as  to  Facts,  i  g ,  633 

See  Directing  Verdict. 
Power  of  judge  to  decide  certain  ques- 
tions of  fact,  ig,625 
Preliminary  Questions  Touching  Admlssl- 
hlllty  of  Evidence,  1 1 ,  240 ;  i  g ,  625 
Admissibility  of  writings,  i  g,  629 
Conclusiveness  of  judge's  decision, 

19,  628 
Deficiency  in  understanding,  ig,  628 
Examples,  19,625,  632 
Experts,  1 9 ,  628 
Illustrations,  i  g,  628 
Leading  questions,  ig,  632 
Lost  papers,  i  g,  629 
Necessity   of   competent  proof,    19, 

627 
Privileged  communications,   19,629 
Proof  of  agency,  ig,  629 
Province  of  judge,  19,  625 
Qualifications  of  witness,  ig,  628 
Religious  belief,  i  g,  628 
Secondary  evidence,  ig,  629 
Submission  to  jury,  i  g,  626 
Weight  of  testimony,  i  g,  627 
What  to  be  determined  by  judge,  i  9, 

625 
Where  preliminary  question  would 

decide  main  issue,  19,  627 
Whether  a  document  has  come  from 

proper  custody,  19,  629 
Whether  Confession  Is  Voluntary,   3, 
464;   I  9,  629 
Examples,  ig,  630,  632 
Inducement  to  confess,  i  9,  630 
In  general,  19,629 
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Massachusetts  cases,  19,  630 
Review  in  appellate  court,  ig,  632 
Whether  confession  a  question  of 
law,  19,  632 
Pure  questions  of  fact  for  the  jury,  i  9, 

62s 
Records,  19,632 
Railroad  fences,  7,  917 
Railway  Regulations 

Reasonableness  of,  2,  759 
Ratification  of  Agent's  Act 

Question  for  the  jury,  1 ,  439 
Reasonableness,  19,  645 
Baggage,  19,646 
Board  of  trade,  i  9,  645 
Boom  companies,  ig,  646 
Carriers   or  telegraph  companies,  i  9 , 

645 
■  Fines,  customs,  or  services,  19,645 

In  general,  19,  645 

Necessaries,  19,646 

Of  freight  charges,  8 ,  943 

Ordinances  and  by-laws,  1 9 ,  645 

Province  of  court,  i  9,  645 

Province  of  jury,  i  9,  645 

Restraint  of  trade,  i  9,  645 

Right  of  way,  19,  646 
Reasonable  Time,  8,  573;  ig,  640,  1092 

Course  of  business,  i  g,  642 

Examples,  i  9,  642,  643,  645 

For  delivery  of  goods  by  carrier,  2,841 

For  disputing  an  account,  i,  121 

For  Notice  of  Dishonor 

Question  for  the  court,  2,413 

For  presentment  of  a  check,  3,  214 

In  general,  i  g,  640 

Interpretation  of  written  instruments, 
19,641 

Irreconcilable  authority,  ig,  640 

Mixed  questions'of  law  and  fact,  i  9, 641 

Presentation  of  demand  bill,  ig,  642 

Province  of  court,  i  g ,  641 

Rescission,  2  i ,  82 

When  a  matter  of  law,  i g,  642,  644 

Where  the  statute  prescribes  that  acts 
shall  be  done  within  a  reasonable 
time,  I  g,  641 

Whether  of  law  or  fact,  i  g,  640 
Receipts,  ig,  651,  1123,  1129 
Records,  ig,  648 
Referees,  1 8 ,  684 
Rescission  ' 

Reasonable  time,  21,  82 
Residence,  25, 137 
Res  judicata,  2  i ,  192 
Restraint  of  trade,  i  9,  645 
Revenue  Laws,  2 1 ,  303 

Actions  against  collector,  2 1 ,  344 

Intent,  2  i ,  332 
Sale  by  sample,  i  o,  168 
Sale  of  vessel,  22,  742 
Sales 

What  delivery  is  sufficient  to  divest  lien 
of  seller,  2  i,  611 
Sayings  Bank 

Negligence  in  payment  to  party  pre- 
senting book,  a  1 ,  728 
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INDEX-DIGEST. 


Questions  of  Law  and  Fact. 


QUESTIONS    OF    LAW    AND    FACT— 

Contd 
Schools 

Excessive  punishment,  ai,  771 

Reasonableness  of  rules,  21,  744 
Seal,  19,637;   21,887 
Secondary  evidence,  19,629;   21,989 
Seduction,  2  i ,  1044 

Chaste  character  of  vfoman,  2  i,  1046. 

Corroboration  of  woman,  21,  1053 
Self- Defense,  21,  1061 

Belief  in  danger,  9,  597 
Sidewalks 

Notice  of  defect,  9,  406 
Signature,  i  9,  637 
Soundness  of  a  horse,  9,  762 
States 

Boundaries,  23,  102 
Statutes,  1 9 ,  647 

Governor's  return  on  approval,  23, 185 

Validity  of  statute,  23,  293 
'    Whether  a  statute  is  private  or  public, 

23.  147 
Stockholders 

Materiality  of  a  change  of  purpose,  23, 
829 

Performance  of  conditions,  23,  834 

Specifications  of  notice  of  call,  23,  812 
Street  Railways 

Injury  to  person  on  or  near  track,  23, 
1019 

Riding  on  platform,  23,  1013 
Streets  and  Sidewalks 

Contributory  negligence,  24,  102 

Dedication,  24,  11 

Frightening  horses,  24,  98 
Submissive  to  arbitration,  i ,  675 
Sufficiency  of  evidence,  1 1,  240 
Sufficiency  of  notice  of  dishonor  question 

for  court,  2,  408 
Sunday 

Works  of  necessity-,  24,  541 
Sunday  laws,  ig,  647 
Surface  Waters 

Measure  of  damages,  24,  956 

Whether  ravine  is  a  water  course,  24, 

903 
Taxation 

Domicil,  25,  135 

Residence,  25,  137 

Whether  purposes  pubh'c,  25,  89 
Telegraphs  and  Telephones,   19,  645 

Company's   knowledge   of   the   impor- 
tance of  the  message,  2  5 ,  845-847 

Office  hours,  25,  784,  785 

Reasonableness  of  companj-'s  rules,  2  5 , 

783 
Request  to  repeat  message,  25,  798 
Tenancy'  in  an   action  for  ejectment,  6, 

245/ 
Testamentary  capacity,  1 1, 153;  25, 1017 

Threats  and  threatening  letters,  25,  1071 

Treaties,  19,  648 

Trespass 

Possession,  26,  657 

Weight  of  testimony,  26,  663 

Trial  before  justice  of  the  peace,  12,  464 
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Usages  and  Customs,  19,  635, 645  ;  27,  731 

In  general,  27,731 

Knowledge  of  usages,  27,  759 

Reasonableness,  27,767 
Examples,  27,  767,  768 
In  general,  27,  767 

Sufficiency  of  usage,  27,  731 

Whether  a  fact  exists,  27,  732 
Usury,  19,  658;  27,  1047 

Intent,  i  9,  659 

Province  of  court,  19,  658 

Province  of  jury,  i  9 ,  659 

Terms  of  instrument,  19,  658 
Validity  of  by-laws,  i  9,  639 
Validity  of  custom,  i  9,  639 
Validity  of  instruments,  19,  640 
Validity  of  record, 'i  9,  639 
Variance,  1 1 ,  241 

Various  classes  of  questions,  19,  634 
Voluntary   exposure    (life   and   accident 

insurance),  28,498 
Wages,  14,  773 
Waiver,  28,  535 

Examples,  28,  535,  536 

Instructions  to  jurors,  2  8 ,  536 

Question  for  jury,  28,  535 
Warranty 

Breach  of  warranty,  28,  803,  813 

Construction,  28,  789 

Province  of  court,  28,  789 
Province  of  jury,  28,  790 
Warrant^'  in  writing,  2  8 ,  789,  790 

What  constitutes  a  warranty,  28,  768 

Whether    representation    amounts    to 
warranty,  10,  132 
Waste,  28,  870 
Water  and  Water  Courses 

Whether  ravine  is  a  water  course,  24, 

903 
Weight  of  Evidence,  7,  48;  16,  554,  555 

Question  for  jur3',  4,  856 
Weight  of  expert  testimony,  7,  516 
What  is  a  deadly  weapon,  i,  816-S18 
Whether  a  bond  is  an  escrow,  -a  ,  460 
Whether  a  fact  is  or  is  not  a  part  of  the 

same  transaction,  7,  48 
Whether  jury  a  judge  of  the  law,  i  9,  599 
Whether  possession  is  that  of  tenant  by 

sufferance,  i  2 ,  664 
Wills,  19,  651 

Validity,  ig,  640 
Witnesses 

Competency,  i  i,  240;  29,  659 
Credibility  of  Witness,  4 ,  857 ;   29,  766 
Arbitrarily    disbelieving    testimony, 

29,  767 
Caution  by  court,  2  g ,  766 
Discredited  witness,  29,  767 
Error,  29,  767 
General  rules  for  the  guidance  of  the 

jury,  29,  768 
In  general,  29,  766 
Juror's  personal  knowledge  of  facts, 

29,768 
Who  is  an  accomplice,  2  9,  828 
Writing 

Illegible  writing,  19,655 
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Quia  Timet. 
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Quo  Warranto, 


QUIA  TIMET,  see  Bill  in  Equity  ;  Bills 

Quia  Timet. 
QUICK 

See  Abortion;  Pregnancy. 
Quick  dispatch,  12,  972 
Witll  Child,  3,  229 

Distinguished   from  big  with  child,  j., 
191 
QUICK    DISPATCH,    see     Demurrage; 

Law  Days. 
QUIET  ENJOYMENT,  see  Real  Cove- 
nants. 
QUIETING  TITLE,  see  Bill  to  Remove 

Clouds. 
QUI  TAM  ACTIONS,  see  Penalties. 
QUIT-CLAIM,  see  Release. 
Recording  Acts,  20,  571,  581 
Examples,  20,  581,  582 
In  general,  20,  5S1,  582 
Whether  grantee  is   purchaser  within 

act,  20,  581 
Whether  grantee  protected,  20,  581 
Whether   within   the    term    "  convey- 
ances," 20,  582 
QUORUM 

Appointment  of  public  officers,  i  g,  430 
Concurrent  action  of  two  or  more  bodies, 

19,430 
Directors'  meeting,  i  7 ,  83 
Joint  action  of  two  or  more  bodies,  i  9 ,  430 
Legislature 

Organization  of  Legislature,  23,  159 
Number  of  persons,  23,  159 
Power  of  minority,  23,  159 
What  members  may  be  counted,  23, 

159 
Withdrawal  of  majority,  23,  159 
Municipal  Corporations,  15,  1030 
Where  fixed  b3-  charter,  15,  1030 
Whether  council   can  fix  quorum,  15, 
1030 
Public  Officers,  1 9 ,  466 

What  constitutes  a  quorum,  i  9,  466 
Whether  board  may  act  where  quorum 
is  present,  19,  466 
Statutes 

Counting  members,  23,  170 
How  ascertained,  23,  170 
Taxation 

Boards  of  equalization  and  review,  25, 
247 
QUOTA,  19,660 

Quota  in  anv   city  or  town,  18,  786 
QUOTATIONS 

Stock  exchange,  see  Stock  Exchange. 
QUO  WARRANTO,  19,660 
See  Information. 
Ultra  vires,  see  Ultra  Vires. 
Acquiescence  as  a  bar,  i  9,  672 
Affidavit 

Allegations,  19,679 
Sufficiency,  19,679 
Amendments,  19,  683 
Attorney- General,  i  g,  662,  675 
At  common  law,  19,  675 
Criminal  form  of  the  action,  I  9,  675 
Motive,  ig,  675,  676 
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Burden  of  proof,  19,  673,  680 
Canvassers'  returns,  19,  673 
Corporations,  i  9 ,  684 
•Against  whom    information  should  be 
filed   where  the  corporate  existence 
is  in  issue,  4,  294 
At  instance  of  private  citizen,  4,  293 
At  whose  instance  it  is  brought,  4,  293, 
Effect  of  judgments  of  ouster,  19,  684 
Equity  proceedings  substituted  for,  4, 

291 
Forfeiture,  4,303;  8,445 
Illegal  occupation  of  corporate  offices, 

4,  293 
Incorporation    defective   or   illegal,  4, 

198,  199 
Information,  19,681 
Nonuser  of  franchises,  4,  292 
Special  code  proceedings,  4,  291 
To   enforce   forfeiture  of  franchise,  4, 

303;  8,  445 
Usurpation  or  illegal  user  of  franchises, 

4,  292 
When  the  writ  lies,  4,  291 
Where  there  is  an  adequate  legal  rem- 
edy, 4>  294 
Costs,  I  9,  685 
Courts 
Discretion,  i  g ,  665 

At  the  instance  of  a  private  relator, 

19.  665 
Examples,  i  9,  665,  666 
Generally,  i  9,  665 
In  Englarfti,  ig,  665 
In  United  States,  19,  665 
Lapse  of  time,  i  g,  668 
Motive  of  relator,  19,  667 
Objections  to  granting  the  writ,  19, 

667 
Public  convenience,  i  9,  667 
Jurisdiction,  19,664 
Criminal  or  civil  proceedings,  ig,  662 
De  facto  judges,  i  2,  23 
De  facto  officers,  ig,  396 
Default,  I  g,  6S3 
Defense,  i  9 ,  673 
"  Desire,"  5,  643 
Discretion  of  Court,  i  g ,  665 

At  the  instance  of  a  private   relator, 

19,  665 
Examples,  ig,  665,  666 
Generally,  i  g,  665 
In  England,  19,  665 
In  United  States,  19,  665 
Lapse  of  time,  i  9,  668 
Motive  of  relator,  i  g,  667 
Objections    to    granting   the   writ,  19, 

667 
Public  convenience,  19,  667 
Distinguished  from  injunction,  ig,  663 
Distinguished   from   mandamus,  6,   379; 

ig,  663 
Elections,  6,  386,  423 
Appeal,  6,  413    - 

Appeal  after  term  has  expired,  6,  388 
Attempt  to  exercise  an  office,  6,  388 
Authority  of  appointing  body,  6,  389 
Vol.  II. 


Qno  Warranto. 
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Quo  Warranto. 


QUO  WARRANTO- CoBi'rf 

Elections —  Cont'd 

Before  commencement  of  term,  6,  388 
Canvassers' returns,  19,673 
Character  of  office,  6,  387 
City  councils,  6,  388 
Common-law  remedy,  6,  386 
Conclusiveness  of  statutory  contest,  6, 

389 
Definition  of  office,  6,  387 
Eflfect  of  statutory  contest,  6 ,  389 
Eligibility  to  hold  office,  6,  389 
Executive  office,  6,  387 
Fraud,  6,  357 

Going  behind  returns,  6,  390 
Grounds  for  a  jurisdiction,  6,  388 
Judicial  office,  6,  387 
Legality  of  appointment,  6,  389 
Legality  of  election  tested,  6,  390 
Lies  to  all  public  offices,  6 ,  386 
Magnitude  of  office,  6,  387 
Military  office,  6,  387 
Offices  filled  by  appointment,  6,  387 
Offices  of  a  legislative  character,  6,  387 
Pleading,  6,  397 

Allegations   in    the   \nformation,  6, 

399.  401 
Argumentative  pleading,  6 ,  400 
At  common  law,  6,  397 
Conclusion  of  plea,  6,  401 
Defenses,  6,  400,  401 
Disclaiming  in  part  and  justifying  in 

part,  6,  400 
Disclaim  or  justify,  6,  400 
Double,  6 ,  400 
Effect  of  code  of  civil  procedure,  6, 

401 
Form  and  sufficiency  of  information, 

6,399  - 
Information    virhere    relator    claims 

the  office,  6,  399 
Interest  of  relator,  6,  398 
Parties  defendant,  6 ,  399 
Parties  plaintiff,  6,  3^ 
Relator  and  voter,  6,  398 
Replication,  6,  401 
Sufficiency  of  pleading,  6,  400 
Where  claim  of  relator  may  be  de- 
termined, 6,  399 
Where   relator   is  not  a  resident  or 

taxpayer,  6,  398 
Whether  action  must  be  in  the  name 
of  state,  6,  398 
Presidential,  6,  3S7 
Qualifications  for  an  office,  6,  389 
Qualifications  of  voters,  6,  389 
Real  right  tried,  6,  390 
Right  of  trial  bv  iurv,  6,  4:3 
Taking  oath  of 'office,  6,  388 
To  test  right  to  office,  6,  386 
What  may  be  tested,  6,  389 
When  brought,  6,  3S8 
Where  term  will  expire  before  suit  can 
be  determined,  6,  388;  ig,  672 
Expiration  of  Term,  6,  388;  i  9,  672 
Costs  and  fines,  19,  673 
Examples,  19,  672,  673 
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Whether  term  will  expire  before  cause 
can  be  determined,  i  9,  672 

Whether  writ  will  be  granted,  i  9,  672 
Fine,  ig,  662,  684 
Foreign  corporations,  8,  356 
Franchises,  19,  674 
Gas  companies,  8,  1289 
Governor,  i  9,  669 

Habeas  corpus  as  a  substitute,  g,  165,  236 
History  df  the  writ,  19,  660 
Information  In  the  Nature  of,  10,  709  ;  1 9 , 

66i 

Analogy  between  injunction,  quo  war- 
ranto, and  mandamus,  ig,  663 

Distinguished  from  injunction,  ig,  663 

Distinguished  from  mandamus,  i  g ,  663 

Effect  of  judgment  upon  the  office  or 
franchise,  i  9 ,  663 

Enforcement  of  existing  right,  ig,  662, 
663 

Generally,  19,  661 

In  England,' I  9,  661 

In  Illinois,  i  g,  662 

In  Indiana,  ig,  662 

In  United  States,  ig,  661 

Injunction  to  restrain  an  illegal  action, 
19,663 

In  what  cases  information  lies,  19,  661 

Legality  of  official  action,  ig,  663 

Power  of  legislature,  i  g ,  664 

Purpose  of  the  writ,  1 9 ,  662 

Relief  for  official  misconduct,  i  9,  663 

.Statute  of  Anne,  ig,  661 

Ultra  vires,  27,  410 

When  a  constitutional  remedy,  i  g,  664 

Whether  a  criminal  proceeding,   19, 
662 

Whether  writ  and  information  are  syn- 
on^'mous  so  far  as  jurisdiction  is  con- 
cerned, 1 9 ,  664,  665 
Injunction,  10,  794;  19,  663 
Joinder  of  Parties,  i  g ,  67S 

Examples,  ig,  678 

Information  against  corporations,  ig, 
678 

Statute  of  Anne,  19,  67S 
Judge 

Title  of  office,  12,  11 
Judgment,  19,  683 

At  common  law,  i  g,  683 

Conclusiveness,  ig,  684 

Effect  on  corporation,  ig,684 

Examples,  ig,  684 

In  general,  i  g,  683 

On  information,  19,  683 

Ouster,  19,  683 

Ouster  and  seizure  distinguished,  19, 
684 

Where  term  has  expired,  19,  684 

Where  usurpation  ceased  before  trial, 
19,  684 
Judicial  notice,  12,  189 
Jurisdiction,  1 9 ,  660,  664  ' 

Constitutional  or  statutory  provisions, 
ig,  664 

Court  of  last  resort,  19,  664 

Examples,  ig,664 
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Quo  Warranto. 


Rules  of  various  states,  1 9 ,  664,  665 

What  courts  have,  i  9,  664 

Whether  writ  and  information  are  syn- 
onymous so  far  as  jurisdiction  is  con- 
cerned, I  9,  664 
Lapse  of  time,  i  g ,  667 
Xlmitatlons,  tg,  667 

Discretion  of  court,  ig,  668 

In  absence  of  statute,  ig,  667 

In  general,  i  g,  667 
Mandamus,  14,97 
Mayor  of  city,  15,  1033 
lUunicipal  Corporations,  i  g ,  674 

Compelling  performance  of  municipal 
duty,  ig,  675 

Examples,  19,  674,  675 

Forfeiture  of  charter  or  franchise,  ig, 
674 

In  general,  i  g ,  674 

Misconduct  of  njunicipal  officers,  19, 
674 

Unauthorized  ordinance,  i  g,  674,  675 

Usurpation,  ig,  674 

When   the   writ  will  be  granted,  ig, 
674 

When  the  writ  will  not  be  granted,  i  9, 

675 
Nature  of  the  writ,  i  g,  660 
New  trial,  i  6 ,  612  ;  i  g ,  686 
Notice  of  application,  ig,679 
Offlcers  and  Agents  of  Private  Corporations, 

17.  51 

Persons  who  have  usurped  ofKce,  17, 

SI 
Stockholder's  rights,  17,  51 
Officers  of  army,  6,  387  ;   ig,669 
Ordinances,  ig,  674 
Ouster,  see  infra,  Judgmknt. 
Parties,  8 ,  634* 

See     infra.     Attorney  -  General  ; 

Joinder  of  Parties  ;  Relator. 
In  Election  Cases,  6 ,  397 
Interest  of  relator,  6,  398 
Parties  defendant,  6,  399 
In  United  States,  ig,  678 
Real  party  in  interest,  17,  551 
Petition,  ig,  678 
Pleading,  i  g ,  680 

Amendment,  ig,683 
Civil  or  criminal  proceedings,  19,  680 
Default,  I  g,  683 
General  principles,  ig,68o 
Replication,  ig,683 
Tlie  Information,  1 9 ,  680 
Corporations,  ig,68i 
Examples,  19,  680,  681 
Necessary  allegations,  19,680 
Public  oiEcers,  ig,  6S1 
Requisites,  ig,  680 
Title  of  relator,  i  9,  680 
The  Flea,  i  g ,  682 

Burden  of  proof,  ig,  682 
In  general,  i  g ,  682 
Plea  of  not  guilty,  i  g ,  682 
Proper  course,  ig,  682 
Several  defenses,  ig,  682 
Private  relator,  see  infra,  Relator. 
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Procedure,  see  infra.  Affidavit;  De- 
fault; Petition;  Pleading. 
Public  OfBcers,  ig,  668 

Acquiescence  a  bar,  ig,  672 

Canvassers'  returns,  ig,  673 

Cases  in  which  the.  writ  has  been  re- 
fused, ig,  669 

Examples  of  officers  against  whom  writ 
has  been  granted,  19,  669 

Executive  office,  1 9 ,  669 

Expiration  of  Term,  1 9 ,  672 
Costs  and  fines,  i  9,  673 
Examples,  19,  672,  673 
Whether    term    will    expire   before 

cause  can  be  determined,  19,  672 
Whether  writ  will  be  granted,  1 9, 
672 

Governor  of  state,  1 9 ,  669 

How  right  to  office  determined,  1 9 ,  396 

Information,  ig,  681 

In  United  States,  i  g,  668 

Judicial  office,  i  g,  669,  670 

Legislative  office,  ig,  669 

Mere  employment  or  agency,  ig,668 

Military  office,  i  g,  669 

Municipal  officers,  ig,  668 

Office  in  which  the  public  has  no  in- 
terest, ig,  668 

Possession  and  user  necessary,  i  g ,  672 

Principles  governing  exercise  of  juris- 
diction, ig,  668 

Private  corporations,  i  9,  669 

Proof  Necessary,  i  g ,  673 
Burden  of  proof,  19,673 
In  general,  i  g,  673 
Proceedings  instituted  by  state,  ig, 

673 

Recorder,  ig,  669 

Test  of  title  to  office,  ig,  668 

When  information  lies  in  Great  Brit- 
ain, i  g,  670 

When  the  writ  will  lie,  ig,  668 
Relator,  1 9 ,  662,  667,  676 

Examples,  ig,  676,  677 

Generally,  19,  676 

In  case  of  corporations,  ig,  677 

In  Great  Britain,  i  g ,  676 

Inhabitant  of  town,  ig,  677 

In  United  States,  19,  676 

Joinder,  ig,  678 

Member  of  corporation,  ig,  676 

Motives,  ig,  667 

Private  citizen  as  relator,  ig,  676,  677 

Statute  of  Anne,  I  g,  676     - 

Taxpayer,  i  9,  677 

When  writ  not  granted,  19,  667 

Whether  writ  granted  as  a  matter  ot 
course,  i  g,  667 

Who  may  be  relator,  ig,  676,  677 
Religious  Societies,  20,  824 

Examples,  2  o,  824,  825 

In  general,  20,  824 

Right  to  act  as  trustees,  20,  824 

When  quo  warranto  will  lie,  20,  824 

When  quo  warranto  will  not  lie,  2  o,  824 
Removal  of  causes,  20,  984 
Replication,  19,  683 
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QUO  WARRANTO— Co«i!'^  ' 

Review,  ig,  686 
Right  of  trial  by  jury.  3,  721 
Rule  to  show  cau^e,  19,  678 
Secret  Voting 

To  compel  filing  of  nomination  papers, 
2  1,999 
Substitution  of  habeas  corpus  for,  g,  165, 

236 
Territorial  judge,  i  9,  678 
Title  of  the  relator,  19,  680 
To  city  councils,  6,388 
To  judges,  6,  387 

To  military  offices,  6,  387;  i  9,  669 
Towns  and  townships,  26,  104 
United  States,  ig,  678 
United  States  courts,  27,  635 
When  Writ  Will  Be  Granted,  1 9 ,  665-667 

See  infra,  MUNICIPAL  CORPORA- 
TIONS; Officers;  Public  Of- 
ficers. 

RACING,  see  Gaming. 

RADIUS,  1 9,686 

I? AKT    2  8    A.A.\ 

RAILROAD  AID  BONDS,  see  Municipal 

Aid  Bonds. 
RAILROAD  AND  RAILWAY,  ig,  780 
RAILROAD  COMMISSIONERS,  ig,  686 

See  Interstate  Commerce. 

Appointment,  19,  687 

Authority  of  state  legislature,  i  g,  686 

Constitutionality  of  statutes,  8,  911,  913; 
19,686 

Crossings,  ig,  690 

Due  process  of  law,  8,  911 

Elections,  ig,  687 

Eminent  domain,  i  g,  690 

Expenses,  ig,  690 

Generally,  ig,  686 

In  Massachusetts,  ig,  687 

In  Mississippi,  ig,  687 

In  New  York,  i  9,  687 

Powers  and  Duties,  8,  913  ;  19,  687 

Conclusiveness  of  determination  of 
Minnesota  railroad    commission,  8, 

913 
Condemning  land,  i  gj  690 
Crossings,  19,690 
Enforcement  of  rules,  i  9,  688 
Examples,  19,  688-690 
Flagmen,  i  9,  690 
In  Connecticut,  19,  688 
In  England,  19,  690 
In  Florida,  19,  688 
In  Georgia,  19,  688 
In  Minnesota,  8,  91.^;   ig,688 
In  Mississippi,  ig,  688 
In  Nebraska,  8,  913  ;    19,688 
In  New  York,  8,  913;   19,687 
In  Oregon,  8,913;   ig,688 
Location  of  depot  buildings,  19,  690 
Penalties  for  disobedience,  19,  688 
Provisions  of  the  state  laws,  19,  687 
Scope,  ig,  687,688 
Station  accommodations,  i  g ,  689 
Statutes,  8,  911 


Whether  power  is  extended  by  impli- 
cation, I  g,  689 

Salaries,  i  g,  690 

Scope  of  duties,  i  g,  687 

Stations,  19,  689 
RAILROAD  POOLS,  ig,  690 

See  Trade  Combinations  and  Cor- 
porate Trusts. 

Definition,  i  g,  691 

Equitable  Relief,  ig,  693 
Defense,  19,  693 
Examples,  i  9,  693 
In  general,'  i  g,  693 
Stockholder's  rights,  19,693 

Injunctions,  19,693 

Interstate  commerce,  ig,  692 

Legality,  i  g ,  691 

Act  of  congress,  i  g,  692 
Constitutional  prohibition,  19,  693 
In  England,  ig,  691 
Interstate  commerce,  ig,692 
In  United  States,  ig,  691 
Line  not  yet  built,  i  g,  692 
Statutory  prohibition,  ig,  693 

RAILROADS,  ig,  775,  780 

See  generally.  Corporations. 

See  Carriers  of  Goods;  Carriers 
OF  Passengers  ;  Carriers  of  Live 
Stock;  Contributory  Negligence; 
Coupling  Cars;  Crossings;  Ele- 
vated Railroads;  Eminent  Do- 
main; Express  Companies;  Fast 
Freight  Lines;  Fellow  Serv- 
ants ;  Fences  ;  Franchises; 
Freight;  Highways;  Interstate 
Commerce;  Lateral  or  Branch 
Railroad;  Master  and  Servant; 
Negligence;  Officers  of  Private 
Corporations;  Private  Ways; 
Railroad  Commissioners;  Rail- 
road Pools;  Railroad  Securities; 
Receivers  of  Railroads;  Rolling 
Stock;  Sleeping  Cars  ;  Stations; 
Stock ;  Stockholders  ;  Street 
Railroads;  Taxation  (Corpo- 
rate) ;  Telegraphs  and  Tele- 
phones; Tickets  AND  Fares  ;  Time 
Tables  ;  Ultra  Vires. 

As  to  suits  by  and  against  corporations, 
see  Corporations  ;  Foreign  Cor- 
porations. 

As  to  the  la-w  of  master  and  servant,  see 
Master  and  Servant. 

Baggage 

Liability  for  loss  of,  see  Baggage. 

Bills  and  notes,  see  Railroad  Securi- 
ties. 

Bonds,  see  Railroad  Securities. 

Building  contracts,  see  Working  Con- 
tracts. 

Expulsion  of  passengers,  see  Carriers 
of  Passengers. 

For  railroad  bridges,  see  Bridges. 

High-way  crossings,  see  Crossings.        ' 

Mortgages,  see  Railroad  Securities. 

One  railroad  running  over  tracts  of 
another,  see  Eminent  Domain. 
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Pools,  see  Railroad  Pools. 
Railroad  mortgages,  see  Railroad  Se- 
curities. 
Taxation,  see  Taxation  (Corporate;. 
Working  contracts,  see  Working  Con- 
tracts. 
Abandonment,  ig,  855,  856 
Abandonment  of  condemnation  proceed- 
ings, see  Eminent  Domain. 
Abandonment  of  Location  or  Right  of  Way 
I  9,  836 

Abandonment  of  a  road,  i  9,  837 
Effect  of  abandonment,  1 9 ,  837 
Examples  of  abandonment,  1 9 ,  836,  837 
Grant  from  private  person,  19,  854 
Presumption  of  possession  by  original 

owner,   i  9,  837 
Sale  or  transfer  of  the  right  of  way, 

19,836 
What    constitutes    an     abandonment, 
19,836 
Acce-ptance  of  charter,  see  infra.  Char- 
ter. 
Agents  of,  1,361,1035 

See  infra.    Medical    Services,  and 
see  Stations. 
Amendments 

Charter,  ig,  790 
Articles,  ig,  786 

Compliance  wifh  statute,  i  9,  788 
Description  of  the  enterprise,   i  9,  787 
Description  of  the  route,  i  9,  788 
Filing  or  recording  the  articles,  i  g,  787 
In  general,  ig,  786 

Of  association  as  forming  part  of  char- 
ter, 19,789 
Payment  of  the  subscription,  i  g,  787 
As  Common  Carriers,  2,  781;  i  g,  903 
See  generally.  Carriers  of  Goods; 
Carriers  of  Live   Stock  ;   Car- 
riers of  Passengers. 
As  public  highways,  19,  781 
Authority  of  agents,  i,  361,  1035 
Authority  of  railroad  agents  to  employ 
physicians    and  surgeons,    see   infra. 
Medical  Services. 
Bankruptcy,  i  9 ,  774 
Examples,  1 9 ,  774 
In  general,  i  9,  774 
Involuntarj',  ig,  774 
Service,  19,  774 

Whether  bankrupt  laws  apply  to  rail- 
roads, I  9,  774 
"Beginning  at,"  19,  834 
"  Between,"  19,  834 
Blasting 

Liability  for,  14,  839 
Boiler  explosions,  7,  520 
Boundaries,  24,  1018 
Branch    Kallroad,     see     Lateral    and 
Branch  Railroad. 
Definition  of,  2,  513 
Bridges,  see  Bridges. 
At  highways,  i  g ,  870 
Duty  of  railroad  as  to,  2,  758 
Injury  to  servants  who  ride  on  top  of 
cars,  ig,  871 
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Liability  for  injuries,  ig,  870 

Overhead  bridges,  19,  871 

Safety,  ig,  871 

Security  of,  ig,  871 

Use  of  by  foot  passengers,  19,872 
Burden  of  Proof 

Location,  1  g,  838 

Power  to  contract,  ig,  816 
Canals,  i  9,  824 
Change  In  Terminus 

Effect  on  subscriptions,  23,  830 
Change  of  Location,  i  9 ,  828 

Change  for  sufficient  reasons,  19,830 

Correct  rule,  i  9,  830 

Cost  of  condemnation,  i  9,  829 

Effect  of  change  of  location,  i  g,  829 

Examples,  ig,  828-830 

Power  to  change  in  general,  i  g,  828 

Where  change  is  essential,  i  g,  830 

Whether  authority  to  change  location 
authorizes  relocation,  i  9,  829 
Change  of  name,  ig,  801 
Charter,  19,  789 

Acceptance  by  corporators,  19,  790 

Acceptance  express  or  implied,  ig, 
790 

Acceptance  of  acts  done  in  pursuance 
of  charter,  i  g,  790 

Acceptance  of  assumption  of  authority 
under  charter,  i  g ,  790 

Acceptance  presumed,  Ig,  790 

Amendments,  ig,79o 

Articles  of  association,  ig,789 

Construction,  ig,  791 

Granted  on  condition,  ig,  790 

Reservation  of  the  right  to  alter  or  re- 
peal charter,  i  g ,  790 

Special  acts,  19,  789 

What  constitutes,  i  g ,  789 
Charter  as  a  Contract,  i  g ,  789-891 

Exemption  from  taxation,  see  Tax- 
ation (Corporate). 

Additional  duties,  ig,  892 

Amendment  or  repeal  of  charter,  i  g , 
892 

Cases  in  which  railroad  corporations 
have  been  protected  from  adverse 
legislation  by  their  charter,    19,  891 

Due  process  of  law,  ig,  892 

Effect  of  reservation  of  right  to  amend 
or  repeal,  i  9,  892 

Examples,  19,  891-894 

In  general,  ig,  891 

Liability  to  new  duties,  i  9,  892 

Passenger  trains,  19,893 

Restrictions,  19,  891 

Rights  of  mortgagees,  i  g,  892 

Several  members  of  corporation,  ig, 
891 

Vested  rights,  1 9 ,  892 

Whether  state  can  impose  an  absolute 
liability,  i  g ,  893 
Checks,  19,  918 
Citizenship,  19,  791 

Accepting  benefits  accruing  under  the 
license,  i  g,  794 

Citizen  of  the  creating  state,  i  9,  792 
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RAILROADS— Co«i;W 
CitizensMp — Cont'd 

Corporation  chartered  under  the  laws 

of  several  states,  19,  796 
Effect  of  citizenship  of  members  com- 
posing the  corporation,  i  9,  793 
Effect  of  leasing  as  to,  19,  793 
Fixing  separate  identity  in  two  states, 

19.797 
License  to  operate  in  another  state,  19, 

793 
Meaning  of  citizenship  as  here  used, 

1 9 ,  792 
National  corporation,  19,  797 
Right  to   remove   causes  into  federal 

courts,  I  9,  79S 
Statute  giving  same  powers  as  ft  has  in 

the  state  of  its  creation,  19,  793,  794 
Taxation  of  corporation  chartered  in 

two  states,  19,797 
Whether  state  may  confer  citizenship 

upon   corporation   of  another  state, 

19,  794 
Collision    between    trains    of    different 

companies  at  railroad  crossings,  4,  951 
Color-blind  conductors  or  engineers,  i  9, 

890 
Colored  people,  19,  823,  889 
Compelling  building  of  double  tracks,  8, 

629 
Compelling  change  in  grade,  8 ,  629 
Compelling  railroads  to  make  extensions, 

8,630 
Compelling  railroads  to  make  new  con- 
nections, 8,  630 
Conflict  of  Laws,  3,  505 

In  actions  for  torts,  1 9 ,  930 
Connecting  Lines,  19,812 

See  Connecting  Roads. 

Branch  road,  19,  813 

Change  of  gauge,  ig,  815 

Contract  for  the  use  of  one  road,  19, 
814 

Division  of  freight,  1 9 ,  814 

Division  of  profits,  i  9 ,  813 

Extensions,  1 9 ,  813 

Giving  up  control  of  road,  i  9,  814 

Implied  power,  19,  812 

In  general,  19,  812 

Liability  for  injury  by  connecting  car- 
rier, 19,  813 

Permanence   of   traffic    arrangements, 
19,  815 

Stage  road,  i  9,  813 

Steamship  line,  19,  813 

Surrender  of  franchise,  19,814 

Traffic  arrangements,  19,  813 

Use  of  road  for  carriages,  i  9,  814 
Consolidation,  S ,  630 

See  Corporations. 
Constitutional  provisions,  i  9,  782 
Construction,  1 9 ,  818,  862 

Contracts,  1 9,  872 

Appointment  of  receiver,  19,  878 
Assignment  pf  contract,  19,  873 
Bonds  issued  in  aid  of  railroad,  19, 
873 
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Conditions  in  deed  granting  right  of 
way,  19,  873 

Contract  to  build  road  within  a  cer- 
tain time,  19,  872 

Duty  of  the  company,  i  g,  876 

Engineer's    discretion    as     to     how 
work  is  to  be  done,  19,  876 

Engineer's  estimate,  1 9 ,  873 

Evidence,  i  9,  877 

Extent  of  engineer's  authority,  19, 
876 

Extra  work,  i  g,  877 

Finality  of  engineer's  decision,  ig, 
876 

Liability   of   company    for    injuries 
committed  by  contractor,  19,  879 

Liquidated  damages,  19,  878 

Power  of  directors,  i  9,  873 

Public  policy,  19,  873 

Quantum  meruit,  19,  S77 

Remedy  for  breach  of  contract,  i  g, 
877 

Specific   performance   of   contractor 
to  contract,  i  g,  878 

Stipulated  forfeiture,  19,  878 

Validity  of  agreement  to  be  bound 
by  engineer's  estimate,  19,  874 

What  engineer  may  act,  ig,  875  ' 

Who  are  contractors,  i  9,  874 
Liability  for   Injuries  Caused    by,    19, 

862 

Care  to  be  exercised  by  the  railroad, 
I  9,  862 

Company    exceeding   its    authority, 
ig,  862 

Examples,  I  g,  862-865 

What  constitutes  grounds  for  recov- 
ery, 19,864 

When  railroad  liable,  i  g,  863 
Of  grant,  ig,  832 
Contracts,  19,  815 

Contracts  to  form  pools,  see  Railroad 

Pools. 
Accepting  benefit  of,  i  g,  8x6 
Between  Bailroads,  i  g ,  81S 

See  infra.  Connecting  Lines. 

Contracts    to  give  free  f asses,  see 
Tickets  and  Fares. 

Employment  of  attorney,  see  gener- 
ally. Attorney  and  Client. 

Employment  of  fkysicians,  see  infra, 
Medical  Services. 

Contract  and  sale,  ig,  819 

Contracts    for    refreshment    rooms, 
ig,  820 

Destroying  competition,  ig,  81S 

In  general,  i  9,  8i8 

Interpretation  and  construction,  19, 
818,  872 

Validity,  19,  818 

Various  other  contracts,  i  g,  820 
Burden  of  proof,  19,  816 
Concerning  Location  of  Stations,  19,  817 

Contract  against  public  policy,  19, 

.    817 

Contract  to  prevent  the  location  of 
other  depots,  ig,8iS 
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Duty  of  railroad  to  provide  stations, 

19,  817 
Stations  with  regard  to  private  in- 
terests alone,  19,  817 
Void  contracts,  19,  817 
Construction,  ig,  S18,  872 

Appointment  of  receiver,  19,  878 
Assignment  of  contract,  19,  873 
Bonds  issued  in  aid  of  railroad,    ig, 

873 
Conditions  in  deed  granting  right  of 

way,  19,  S73 
Contract  to  build  road  within   a  cer- 
tain time,  19,  872 
Duty  of  the  company,  19,  876 
Engineer's  discretion  as  to  how  work 

is  to  be  done,  ig,  S76 
Engineer's  estimates,  ig,  873 
Evidence,  ig,  S77 
Extent  of  engineer's   authority,    19, 

876 
Extra  work,  ig,  877 
Finality   of  engineer's  decision,    ig, 

876 
Liability    of    company    for    injuries 
committed  by  contractor,   ig,   879 
Liquidated  damages,  ig,  878 
Power  of  directors,  i  9,  873 
Public  policy,  19,  873 
Quantum  meruit,  19,  877 
Remedy  for  breach  of  contract,    1 9 , 

877 
Stipulated  forfeiture,  19,  878 
Validity  of  agreement   to   be   bound 

by  engineer's  estimate,  19,  874 
What  engineer  may  act,  i  9,  875 
Who  are  contractors,  1 9 ,  874 
Contrary  to  public  policy',  ig,  816 
Exclusive  privileges,  ig,  817 
General  power  of  corporations  to,  i  g, 

817 
Implied  contracts,  ig,  816 
Incident  to  railroad's  existence,  1 9 ,  815 
In  general,  i  9,  815 
Involving   breach   of   duty  as   carrier, 

19,  817 
Not  in  writing,  i  g,  816 
Not  prohibited  by  charter,  ig,  816 
Presumption  in  favor  of  power,  i  9,  816 
Releasing  corporation  from   its   public 

duties,  19,  816 
Specific   perforrhance    of   contract   to 

construct,  19,  878 
To  exclude  other  railroads,  ig,  858 
To  Influence  Location,  i  g,  837 

Subscriptions   to   stock  of  railroad, 

19,838 
Validity,  ig,  837 

Where    no   injury    to    the   public   is 
occasioned,  ig,  S37 
Corporate  Power,  i  g ,  823 

See  generally.  Corporations;  Ultra 

Vires. 
Guaranteeing'  bonds  of  other  railroads, 

see  Railroad  Securities. 
Power  of  eminent  domain,   see   Emi- 
nent Domain. 
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Poiuer  to  construct  lateral  or  branch 
railroads,  see  Lateral  or  Branch 
Railroads. 
Power  to  contract  debts,   see   Corpo- 
rations;   Railroad    Securities. 
Power  to    issue   bonds   and  negotiable 
securities,  see   Railroad    Securi- 
ties. 
Alienation  of  right  of  way,  i  g,  845 
Authority  to   aid  in  other"  enterprises, 

I  9,  824 
Connection  with  Other  Roads,  see  Con- 
necting Lines. 
Traffic  Connections,  19,  812 
Branch  road,  ig,  813 
Change  of  gauge,  19,  815 
Contract  for   use  of  one  road,  ig, 

814 
Division  of  freight,  ig,  814 
Division  of  profits,  ig,  813 
Extensions,  i  g,  813 
Giving  up  control  of  road,  i  g,  814 
Implied  power,  19,  812 
In  general,  ig,  812 
Liability  for  injury  by  connecting 

carrier,  ig,  813 
Permanence    of     traffic    arrange- 
ments, I  9,  815 
Stage  road,  i  9,  813 
Steamship  line,  ig,  813 
Surrender  of  franchise,  19,  814 
Traffic  arrangements,  19,  813 
Use  of  road  for  carriages,  i  9,  814 
Contracts,  19,  815 

See  Corporations;  Ultra  Vires. 
Accepting  benefit  of,  i  9,  816 
Between  Railroads,  ig,  818 

See  infra.  Connecting  Lines. 
Contracts   to  give  free  passes,  see 

Tickets  and  Fares. 
Emfloynient  of  attorney,  see  gen- 
erally. Attorney  and  Client. 
Employment     of  physicians,    see 

Physicians  and  Surgeons. 
Contracts  for  refreshment  rooms, 

I  9,  820 
Contract  of  sale,  i  9,  819 
Destroying  competition,  19,  818 
In  general,    19,  818 
Interpretation     and    construction, 

19,  SiS 
Validity,  19,  818 
Various  other  contracts,  19,  820 
Burden  of  proof,  19,  816 
Concerning  Location  of  Stations,  1 9, 
817 
Contracts   against    public    policy, 

19,  817 
Contracts  to  form  pools,  see  Rail- 
road Pools. 
Contract   to   prevent    location    of 

other  depots,  i  g,  818 
Duty   of   railroad  to  provide  sta- 
tions, ig,  817 
Stations  with  regard  to  private  in- 
terests alone,  ig,  817 
Void  contracts',  ig,  817 
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Corporate  Power — Cont'd 
Contracts —  Confd 

Contrary  to  public  policy,  i  9,  816 
Exclusive  privileges,  19,  817 
General    power    of    corporations  to 

contract,  i  g,  817 
Implied  contracts,  ig,  816 
Incident  to  railroad's  existence,  ig. 

In  general,  i  9,  815 

Involving  breach  of  duty  as  carrier, 

ig,  817 
Not  in  writing,  r  7 ,  816 
Not  prohibited  by  charter,  i  9,  816 
Presumption  in  favor  of  power,  19, 

816 
Releasing  corporation  from  its  pub- 
lic duties,  19,  816 

Dedicating  land  for  a  public  highway, 
19,824 

Exclusive  privileges,  19,825 

Express  business,  19,  824 

Express  powers,  i  9,  804 

General  principles,  19,  803 

Grant  strictly  construed,  i  g,  804 

Implied  powers,  19,  804 

Incident  to  a  particular  express  power, 
ig,  804 

Incident  to  general  objects  of  corpora- 
tion, I  9,  80s 

Joint  owner  of  ferry,  ig,  823 

Joint  owner  of  rolling  stock,  i  g,  824 

Lending  funds  on  credit,  i  9,  824 

Meaning  of  the  word  "  necessary,"   i  9, 
804 

Necessary  powers,  19,  804 

Power  belonging  to  corporation  gen- 
erally, ig,  826 

Power  to  own  and  operate  canal,  i  9, 
824 

Public  uses,  19,  805 

Keal  Estate,  1 9 ,  806 

See  Eminent  Domain. 

See  generally,  Corporations. 

Escheat,  ig,  809 

Lands  necessary  to  procure  material 

for  construction,  i  g,  806 
Lands  necessary  to  the  road,  i  g ,  806 
Legislative  authority  to  sell,  i  9,  810 
Mortgage  on  property,  19,  809 
Passenger  depots,  19,  807 
Power  to  acquire,  19,  806 
Power  to  convey  perfect  title,  1  9 ,  809 
Presumption  in   favor  of  power  of 

railroad,  19,  808 
Purchase  of  land  as  an  investment, 

19,  806 
Reversion   of   land   acquired    under 
exercise  of   the  right  of   eminent 
domain,  19,  809 
Right  to,  property  acquired  by  emi- 
nent domain,  ig,  810 
Right  to  property  acquired  by  pur- 
chase, 19,  810 
Sale  of  property,  i  g,  809 
Timber  lands,  i  g ,  806 
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What  are  railroad  purposes,  ig,  807 
What  lands  railroad  company  may 

hold,  19,  806 
Whether  question  of  power  can  be 
raised   in    collateral    proceedings, 
19,  808 
Who  may  raise  question  of  the  rail- 
ro'ad's  power,  19,  808 
Reasonable  BiUes  and  Regulations,  19, 
820 
Discrimination  on  account  of  color, 

19,  823 
Effect  of  failure  to  comply  with  reg- 
ulations, I  9,  821 
Ejectment  of    those  refusing  obedi- 
ence, 19,  821 
Employees    acting  in    disregard    of 

rule,  ig,  822 
Examples,  ig,  820-823 
In  general,  ig,  820 
Instances,  ig,  822,823 
Necessity   of   conforming    to   rules, 

19,832 
Power  to  carry  passengers,    19,820 
Presumption,  19,  822 
Proper  management  and  conduct  of 

business,  i  g,  821 
Publication,  ig,822 
Uniformity,  ig,82i 
Un  reasonable   or    unnecessary,    i  g , 

821 
Waiver,  19,  822 
Restaurants,  i  9,  822 
Stoclt,  I  9,  810 

See  Stock  ;  Stockholders. 
Telegraph  companies,  19,  825 
To  enter  on   land,   to   make  surveys, 
etc.,  19,  838 
Corporations,  see  infra.  The  Corpora- 
tion. 
Covenants,  19,  850,851 
Creation  and  reorganization,  see  infra. 

The  Corporation. 
Crimes  Against  Railroads,  i  g ,  928 
Examples,  i  g,  928,  929 
Intention,  19,  928 

Making  use  of  signals  without  author- 
ity, 19,  929 
Obstructing  road,  4,  683 
Placing  obstructions  upon  track,   1 9, 

928 
Scope  of  statutes,  ig,  928 
,    Shooting  or  throwing  at  cars,  19,929 

Wrecking  trains,  19,928 
Criminal  Law,  see  infra.  Liability,  sub- 
head. Indictment. 
Railroads  in  streets,  23,  1136 
Culverts,  24,  952 

Right  to  construct  where  railroad  pur- 
chased right  of  way,  1 9,  843 
Damages 

Baggage,  i  9,  918 

Measure  of,  in  Case  of  Injury,  i  g,  942 
See.    Carriers    of    Goods;    Car- 
riers OF  Live  Stock;  Carriers 
OF  Passengers. 
Examples,  i  g,  942-945 
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Exemplary  damages,  19,  943 

In  general,  19,  942 

Insurance  as  affecting  damages,  19, 

944 
Loss  of  society,  1 9 ,  943 
Pecuniary  damages,  i  9,  942 
"Pecuniary"  liberally  construed,  19, 

944 
Plaintiff's   inheritance    as    affecting 

damages,  19,  944 
Wilful  neglect,  19,  944 
Nuisances,  i  9,  922 
Dedication,  19,  842 
De  Facto  Corporation 

Powers,  rights,  etc.,  ig,  801 
Definition,  ig,  777,  780 
Directors 

Power  as  to  construction,  i  9,  873 
SiscTiminatloii  by 

Express  companies,  7,  573;  8,  604 
Discrimination  in  freight  charges^    see 
Freight;  Interstate    Commerce. 
Dissolution  of  the  Corporation,  see  infra. 
Proof  of  Corporate  Existence. 
See  Corporation. 
Ditches 

Right  to  construct  where  railroad  pur- 
chased right  of  way,  i  9,  843 
Domicil,  19,  791.  797;  25,  656 
Dummy  lines,  19,  778 
Duty 

Concerning  care   of  passengers  as  to 
roadiuay,  rails,  locomotives,  etc.,  see 
Carriers  of  Passengers. 
Crossings,  see  Crossings. 
Fences,  see  Fences, 
Fires,   see   Fires    Caused    by   the 

Operation  of  Railroads. 
Station  accoinmodations ,  see  Stations. 
As  Common  Carriers 

Discriminating  between  express  com- 
panies, 8,  604 
Duty  to  receive  passengers,  8,  603 
Eyasion  by  contract  or  custom,  8 ,  604 
General  rule,  8,  602 
Obligation  to  haul  cars  of   sleeping 
car  company,  8,  604 
Owing  to  Trespassers,  i  g ,  935 

Contributory  negligence,  see   Con- 
tributory Negligence. 
Duty  to  keep  a  lookout,  i  9,  937 
In  general,  ig,  935 
Long  use  of  track  at  certain  places, 

19.937 
Precaution,  19,936 
Presumption     that    trespasser     will 

leave  track  when  warned,  i  9 ,  938 
Reasonable  care  to  prevent  injury, 

19,  936 
Recklessness,  19,936 
Right  to  exclusive  use  of  track,  i  g, 

936 
Right  to  presume  that  track  is  clear, 

1  9,  936 
Statutory  lookout,  i  g ,  937 
Wantonness,  i  9,  936 
Wilful  or  deliberate  injury,  19,936 
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To  Build  and  Operate  Road,  8,  599 

In  England,  8,  599 
Where    the   company   has   received 
municipal  aid,  8,  602 
To  provide  stations,  crossings,  fences, 
etc.,  8,  604 
Easement  in  the  public,  ig,  781 
Ejectment 

Injunction,   ig,845 

Owner  of  land  permitting  railroad  to 

enter  and  construct  its  road,  19,  841 

Railroad  entering   land  over  which  it 

has  not  acquired  right  of  way,  19, 

840 

Eminent  Domain,  see  Eminent  Domaix. 

Lessee,  i  9 ,  899 
Enforcement  of   contract  which   wouiJ 
prevent  discharge  of  railroad's   duty, 
8,  929 
Engineers,  ig,  874 

Discretion  of  engineer  as  to  how  work 

is  to  be  done,  i  9,  876 
Duty  of  the  company,  i  9,  876 
Estimates,  19,  874 
Examples,  19,874-877 
Extent  of  engineer's  authority,  i  9,  876 
Liquidated  damages,  19,878 
Stipulated  forfeiture,  19,  878 
Validity  of  agreements  to  be  bound  by 

engineer's  estimates,  19,  874 
What  engineer  may  act,  i  9,  875 
When  right  of  action  accrues,  i  9,  877 
Escheat,  1 9 ,  809 

Especial  obligations  of  railroads,  i  9 ,  783 
Estoppel 

To  deny  corporate   existence,  19,   799 
Evidence,   see  infra.    Proof    of    Cor- 
porate Existence. 
Excuses  for  Failing  to  Operate,  8 ,  606 
Carriage  of  goods,  8,  608 
Liability  for  delay  arising  from  strike, 

8 ,  607 
Miscellaneous,  8,  608 
Power  to  regulate  does  not  allow  power 

to  suspend  traffic,  8,  608 
Small  traffic  to  a  certain  point,  8  >  606 
Strike  hy  employees,  8,  606 
Executions 

Property  essential  to  exercise  of  rail- 
road, 7,  130 
Executory   Contracts    for    Conveyance    of 
Right  of  Way,  19,  855 
Action    for    failure    to    pay   purchase 

price,  19,858 
Breach  of  contract   by   company,  19, 

857 
Contract   to   exclude   other    railroads, 

19.858 
Damages  for  breach,  i  g,  856 
Entry  on   land   against  owner's   will, 

19.857 
Relief  in  equity,  i  g ,  857 
Right  of   railroad   company   to  enter 

into,  19,855 
Specific  performance,  19,  856 
Void  contracts,  i  g,  858 
Expert  and  opinion  evidence,  7 ,  509 
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Express  Companies,  i  g ,  824 

Discrimination  by  railroad,  7,  573;  8, 

604 
Relation  to,  7,  542 

Right  of,   to  charge  for   separate   par- 
cels when  shipped  in  one  large  box, 

7,  543 
Right  of,  to  do  business  upon  railroads, 

7,542 

Right  to  act  as,  7,  542 
Extension  of  Road 

Effect  of  subscriptions,  23,  832 
Federal  Control  of  Bailroads,  i  g ,  894 

See  Interstate  Commerce. 

Congressional  power  over  specific  rail- 
roads, I  g,  894 

Examples,  i  g,  894,  895 

In  general,-  ig,  894 

Rendering  services  to  federal  govern- 
ment, I  g,  894 

Sinking  funds,  ig,  895 
Foreign  Bailroads  , 

Acquisition  of  right  of  way,  ig,  842 
"From,"  ig,  834 

Fixing  the  termini,  8,  981 
Gauge,  change  of  gauge,  1 9 ,  815,  890 
Grants  of  Public  Lands,  i  g,  336 

Acts  of  congress,  i  g,  336 

Completion  of  road,  ig,  336 

Conditions  precedent,  ig,  337 

Conditions  subsequent,  19,  337 

Conflicting  Grants  of  Location,  i  g ,  831 
Compelling   one   company  to   allow 
use  of  location  to  the  other,  i  9)  832 
Construction  of  grants,  1 9    832 
Examples,  ig,  831,  832 
General  rule,  ig,  831 
Prior  location  prevails,  19,  831 
Where   only   one    location   is   prac- 
ticable, 12,  832 

Congressional  grant  having  the  force 
of  law,  ig,  339 

Construction  of  grant,  i  g,  336 

Construction  of  road,  19,  336 

Examples,  i  g,  336 

Examples  of  construction,  19,  339 

General  rules  of  construction,  19,  339 

Grants  b^-  state  in  aid  of  railroad,  ig, 

339 

Indemnity  lands,  ig,  338 

In  general,  i  g,  336 

Preexisting  rights,  i  9,  337 

Protection  of  homestead  and  preemp- 
tion rights,  I  g ,  337 

Railroad's  right  of  way,  i  g,  371 

Where  lands  have  already  been  taken 

up,  ig,338 
Guaranty,  4,  221;   ig,  730 

Guaranteeing  bonds   of  other    roads, 

see  Railroad  Securities. 
Authority   to  make  contracts   of,  19, 

730 
Bonds  taken  and  held  in  usual  course 

of  business,  i  g,  731 
Conditions  precedent,  19,  731 
Examples,  i  9,  732 
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Interest,  ig,  732 

Power  to  guarantee  dividend  of  stock 
of  an  elevator  company  by  railroad 
company,  4,  221 
Special  or  general  statutes,  i  9 ,  730 
When  guaranty  ultra  vires,  i  9,  731 
Whether     corporation    can     lend     its 
credit  to  another,  19,  730 
Heating  cars,  19,889 
Homestead 

Right  of  way,  19,  846 
Homicide,  g ,  592  ;  i  g ,  926 
Burden  of  proof,  19,  926 
Examples,  19,  926,  927 
Massachusetts  statute,  ig,  927 
Statutes  providing  for  indictment,  19, 
926 
Identity,  i  g,  801 
Illegal  Contracts 

Contract    to    exclude   other   railroads, 

19,858 
Location,  ig,  837 
Indictment,  &e.£  infra,  Crimes  Against 

Railroads;  Liability. 
In  interstate  commerce  law,  1 1 ,  560 
Injunctions,  10,973 

Ujiauthorized    occupation    of    streets, 

see  Street  Railroads. 
Bondholders,  i  o,  916 
Compelling  railroad  to  furnish  express 

facilities,  7,  574 
Conflicting  claims  as  to  right  of  way, 

10,973 
Covenants,  10,  976 
Ejectment  against  railroads,  i  9,  845 
Fraudulent  combinations,  10,  ^77 
Highways,  10,  977 
In  streets,  23,  1132,  1133 
Mandatory,  i  o,  789 

Agreement  not  to  transport  goods  at 

rate  fixed  by  statute,  10,  790 
Obligation  to  public,  10,  790 
To  build  roads,  10,  791 
Mill  owners  flooding  track,  10,  977 
Necessity'   of  special  damage  to  indi- 
vidual asking  for,  i  o,  975 
Operating  contracts,  10,  977 
Parallel  roads,  10,  977 
Planting  frees,  10,  977 
Railroads  crossing  each  other,  19,870 
To  compel   railroad    to   complete    its 
road,  8,  619 
Insolvency,  ig,  774 

Effect  on  corporate  existence,  i  g ,  803 
Intoxicating  Liquors 

Sale  near  during  construction,  1 1,  711 
Introduction,  19,  777 
Judicial  Notice 

Location,  i  9,  S38 
Leases,  4,  237;  17,  105;  19,  803,  895 
Authority  to,  i  2,  99S ;  i  g,  895 

Receivers,  see  Receivers  op  Rail- 
roads. 
Absence  of  express  authoritj'iig,  896 
Assent  in  writing,  i  9,  897 
Consent  of  stockholders,  i  g ,  897 
Express  authority,  i  g ,  896 
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Inability,  19,  896 

In  general,  19,  895 

Power  to  take  lease,  19,  896 

Property  without  the  state,  19,  897 

Public  functions,  1 9 ,  896 

Where  state  has  conferred  authority', 

19,  897 
Effect  of,  19,  897 

Eminent  domain,  19,899 

Joint  liability,  i  9,  899 

Lessee's  liability,  19,  897 

Lessor's  debt,  19,  898 

Liability   depending  upon    language 

of  lease,  19,  898 
Rents,  19,  898 

Statutory  requirements,  19,  897 
Two  roads  united  under  a  lease,  i  9, 

898 
Relative  Liability  of  Lessor  and  Lessee, 
1 9>.  897,  899,  901 
Failure     to     maintain     fences,    see 

Fences. 
Examples,  19,  899-903 
Joint  liability,  i  g ,  902 
Lease  without  authority,  19,  902 
Legislative  consent,  19,  900 
Lessee's  breach  of  contractual  duty, 

19,903 
Liability  of  lessee,  i  9,  901,  902 
Necessity  of  statutory  authoritj',  19, 

900 
Negligence  in  operation  of  road,  i  g, 

902 
Negligence  or  tortious  injury,  i  9,899 
Relation  of  principal  and  agent,  19, 

900 
Statutory  provision  that  lessor  shall 
not  be  exempt  from  liability,  19, 
901 
Unauthorized  lease,  19,  Sgg 
Legal  Status  of  Railroad  Corporations,  ig, 
780 

Constitutional  provisions,  19,  782 
Easement  in  the  public,  19,  781 
Especial  obligations  of  railroad,  i  9, 7S3 
Monopolies,  i  g ,  7S4 

Competing  line  established  without 

legislative  authority,  19,  785 
Construction  of  exclusive  grants,  ig, 

78s 
Examples,  i  g,  784 
Exclusive  grant  of   right  of  way  be- 
tween certain  points,  ig,  784 
Exclusive   right  to  operate    railroad 

between  certain  point?,  19,  784 
In  general,  19,  784 
Whether  street  railway  franchise  ex- 
clusive right,  19,  784 
Quasi  public  highways,  i  9,  780,  783,  784 
Railroad  companies  as  persons,  i  9,  784 
Railroad  companies  as  private  corpo- 
rations, 19,  783 
Railroad    companies   as   quasi    public 

corporations,  19,  780,  783,784 
Railroads  as  public  highways,  ig,  781 
Right  of  private  individual  to  own  and 
operate  railroad,  ig,  7S3 
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Rights  of  the  publii:,  ig,  781 
State  as  shareholder  in  railroad,  I  9,  783 
Statutory  provisions,  i  g,  782 
Length  of,  13,  228 

Liability,   see   Baggage;    Carriers  of 
Goods;  Carriers  of  Live  Stock; 
Carriers  of  Passengers;   Master 
AND  Servant;  Negligence. 
See     infra.     Construction  ;     Nui- 
sances. 
Stock  killing,  see  Fences. 
Damages  and  penalties,  ig,  890 
For  acts  of  its  conductor,  4,  251 
Independent  Contractor,  14,837 

Acts   with   reference  to  real  estate, 

M,  839 
Assignment  to  president,  14,  838 
Construction  of  railroad,  2,755;    14, 

838 
Construction  trains,  14,  838 
Contractor  exercising  right  of  emi- 
nent domain,  i  4,  840 
Cutting  trees,  14,840 
Dangerous  employment,  14,  840 
Direct  superintendence  of  company, 

14,  840 
Employer  furnishing  motive  power, 

14,839 
Engineer  in  control,  14,  838 
Examples,  14,  837,  838 
General  directions,  14,  839 
Generally,  14,837  i 

Injuries  arising  from  rock  blasting, 

14,839 
Kindling  fires,  14,  S40 
Retention  of  power  to  discharge.  14, 

838 
Test,  14,  838 

Unlawful  entry  upon  land,  14,  840 
Waste,  I  4,  840 
Work    according    to    specifications, 

14,  839 
Work  itself  a  nuisance,  14,  839 
Indictment,  ig,  926 

See  generally.  Corporations. 
Failure  to  keep  bridge  in  repair,  i  g, 

928 
Form  of  indictment,  i  9,  926 
For  Negligently  Causing  Homicide,  i  9, 
926 

Burden  of  proof,  i  9 ,  926 
Examples,  i  g,  926,  927 
Massachusetts  statute,  19,927 
Statutes  providing  for  indictment, 
19,926 
Maintaining    public    nuisances,    ig, 

926 
Various  examples,  i  9,  927 
Violation  of  the  Sunday  law,  i  9,  9:7 
Injuries  to  Trespassers,  1 9 ,  933 

Acquiescence  by  railroad  in  the  use 

and  operation  of  its  track,  i  9,  935 
Duty  Owing  to  Them,  i  g,  935 

Contributory  negligence,  see  Con- 
tributory Negligence. 
Duty  to  keep  a  lookout,  19,  937 
In  general,  1 9 ,  935 
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Liability— Cowi'rf 

Injuiies  to  Trespassers — Cont'd 
Duty  Owing  to  Them — Confd 

Long  use  of  track  at  certain  places, 

19,  937 
Precaution,  19,  936 
Presumption   that  trespasser   will 

leave  track  when  warned,  i  g,  938 
Reasonable  care  to  prevent  injury, 

i9>  936 
Recklessness,  19,936 
Right  to  exclusive  use  of  track, i  9, 

936 
Right   to    presume    that    track  is 

clear,  i  g,  936 
Statutory  lookout,  ig,  937 
Wantonness.  19,936 
Wilful  or  deliberate  Injury,  i  g,936 
Wlio  Are  Trespassers,  i  g,  933 
Children,  19,  934 
Entry  without  leave,  19,  933 
Examples,  ig,  933-935 
Frequent  trespasses,  i  g ,  935 
Implied  license  to  enter,  19,  934 
Invitation,  i  g,  934 
In  general,  19,  933 
License  implied  by  acquiescence,, 

19,93s 
License  to  enter,  1 9 ,  933 
Persons  in  station  to  meet  train, 

19,934 
Persons  on  train  with  consent  of 

agent,  ig,  934 
Railroad  crossing  private  way,  19, 

93S 
Where  railroad  crosses   highway, 

19.934 
Material,  19,  879 
Operation  of  Boad,  1 9, 880 

Arrival  and  departure  of  trains,  i  9, 
882 

Care  due,  19,  880 

Carriers  of  passengers,  19,  880 

Examples,  19,  880-882 

Extent  of  care  to  be  exercised,  19, 
880 

General  rule,  19,  880 

In  case  of  wilful  injury,  i  g,  880 

What  to  be  considered  in  determin- 
ing care  to  be  exercised,  i  g,  881 

Where  railroad  occupies  public  high- 
way, I  g,  882 
Services,  ig,879 
Torts,  ig,  930 

For   negligent  injury  generally,  see  • 
Carriers  of  Passengers  ;  Com- 
parative   Negligence  ;     Con- 
tributory Negligence;    Neg- 
ligence. 

Liability  for  fires  caused  by  opera- 
tion of  road,  see  Fires  by  Rail- 
roads. 

Liability  for  injuries  at  rrossiti^s, 
sec  Crossings. 

Liability  for  injuries  caused  from 
failure  to  fence  track,  see  Fences. 
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Liability  for  i7ijurirs  to  servants 
and  employees,  see  Fellow  Serv- 
ants;   Master   and   Servant. 

Liability  for  -wrongful  acts  or  de- 
faults of  its  servants,  see  Master 
AND  Servant. 

Receivers,  see  Receivers  of  Rail- 
roads. 

Conflict  of  laws,  ig,  930 

Road  in  Hands  of  Trustees,  i  g,  932 
Examples,  19,  932 
Fire  by  railroads,  ig,  932 
Negligent  management  and  opera- 
tion, I  g,  932 
Personal  liability,  ig,  932 
Scope  of  liability',  i  g,  932 

Where  One  Company  Uses  Tracks  of 
Another,  19,  931 
Defect  in  car,  ig,  932 
Examples,  ig,  931,  932 
Injury  to  company's  own  passen- 
gers, 19,  931 
In  general,  i  g,  931 
Negligence  in  care  of  roadbed,  19, 

931 
License 
Acquisition  hy  License  or  Implied  Grant, 

I  9,  858 

Enforcement   of    license  in   equity, 

I  9,  859 
Revocable  at  will,  19,  858,  859 
Right  of  railroad  to  enter  upon  parol 

license,  19,  858 
To  connect  tracks  with  road,  i  9,  859 
Where  licensee  has  made  improve- 
ments, 19,  859 
Width  of  land,  19,  858 
Liens 
Services  and  Material,  i  g ,  879 
In  general,  1 9 ,  879 
Priorities,  i  g ,  879 

Upon  what  a  lien  exists,  19,  879,  880 
Local  Assessments 
Assessment  of  Kallroad  Property,  2  5 ,  52S 
Drainage  assessments,  2  5 ,  529 
Examples,  25,  52S-531 
In  general,  25,  528 
Roadbed  or  right  of  way,  25,  528 
Stations,  25,  528 
Street  railways,  2  5 ,  530 
Location,  I  g,  826,  99S 
Abandonment,  1 9 ,  836 

Abandonment  of  condemnation  pro- 
ceedings, see  Eminent  Domain. 
Eflfect  of,  1 9,  837 
Examples  of,  19,  836,  837 
Grant  from  private  persons,  19,  854 
Of  a  road,  ig,  837 

Presumption  of  possession  by  origi- 
nal owner,  i  g ,  837 
Sale  or  transfer  of  right  of  way,  i  g, 

836 
What  constitutes  an,  ig,  836 
Authority  to  enter  on  land,  19,  838 
Burden  of  proof,  ig,  838 
Change  of,  ig,  82S 

Change  for  sufficient  reasons,  19,830 
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Correct  rule,  19,  830 

Cost  of  condemnation,  i  9,  829 

Effect  of,  19,  829 

Examples,  19,  828-830 

Power  to  change  in  general,  19,  828 

Where  change  is  essential,  i  9,  830 

Whether  authority  to  change  loca- 
tion authorizes  relocation,  19,829 
Conflicting  grants  of  location,  i  9,  831 
Contracts  to  Influence,  i  g ,  837 

Subscriptions   to   stock   of  railroad, 
19,838 

Validity,  i  9 ,  837 

Where   no   Injury   to    the   public   is 
occasioned,  19,  837 
Definition,  19,834 
Description  of  the  Location,  Flans,  etc., 

19,832 

Ambiguity,  19,  833 

Clearness,  19,  833 

Definlteness,  i  9,  833 

Filing  description,  i  9,  832 

Identifying  property  to  be  taken,  i  9, 

833 
Whether  necessary  to  the  completion 

of  location,  i  g ,  832 
Judicial  notice,  19,  838 
Misuser,  i  g,  836 
Nonuser,  i  9,  836 
Perfecting  illegal  location,  1  g,  838 
Power  of  Company  to  Choose,  i  g,  826 
Abuse  of  discretion,  ig,  826 
Affect  of  change  of  location,  i  9,  829 
Authority  strictly  construed,  i  g,  829 
Authority  to  extend  the  road,  i  9,  828 
Change  of  location,  19,828 
Discretion  of  company,  ig,  826 
Examples  of   construction,   19,  829, 

830 
How  long  power  to  condemn  exists, 

19,830 
Right  to  change  for  sufficient  reason, 

ig,  830 
What  constitutes  an  exercise  of  the 

right  to  choose  location,  ig,  828 
When  court  will  Interfere,  19,  827 
When  court  will  not  interfere,   19, 

827 
When  right  to  choose   location  ex- 
pires, I  9,  829 
When   track   must  be   in   center   of 

right  of  way,  ig,  831 
Where  entire  location  is  left  to  the 

company,  i  g,  826 
Where    only    termini    and    general 

route  are  chosen  by  charter,  i  g,  826 
Where  prescribed   by   charter,    19, 

826 
Whether  authority  to  change  location 

Includes  authority  to  relocate  route, 

I  g,  829 
Property  In,  i  g,  834 

Conveyance  of  land  to  a  third  party, 

19,83s 
Conveyance  to  another  company,  1  9, 

839 
Inchoate  right,  ig,  835 
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In  general,  19,  8334 

Misuser,  i  9,  836 

Nonuser,  19,  836 
Termini,  19,  S33 

Beginning  at,  19,834 

Defective  statement,  19,833 

Description,  19,833 

Examples,  19,  833,834 

From,  19,  834 

Running  to,  ig,  834 
Malicious  mischief,  14,  10,  11 
Mandamus,  4,  290;  S,  615,  14,  158 
Abandonment  of  road,  14,  162 
At  motion  of  private  persons,  8,  618 
Cases   in    which    the    writ    has   been 

Issued,  14,  159 
Commutation  tickets,  14,  162 
Construction  of  stations,  14,  159 
Construction  of  viaduct,  14,  160 
Crossings,  14,  159 
Damages  for  land  taken,  1 4 ,  162 
Discretion,  8,  617;   14,  162 
Discretion  of  attorney-general,  8,  617 
Discretion  of  company,  14,  158 
Discrimination,  14,  162 
Enforcement  of  statutory  dutj^,  14,  161 
Erect  a  bridge,  14,  159 
Erection  of  depot,  14,  162 
Examples,  i  4,  159 
Generally,  14,  158 
Instances,  8,  616 
Navigation,  14,  159 
Operation  of  road  as  one  line,  14,  159 
Reestablishment  of  abandoned  station, 

14,  160 
Rights  and  duties  must  be  legal,  8,  617 
Special  statutory  provisions,  14,  161 
To  compel  construction,  14,  159 
To   compel    operation  of   railroad,    8, 

615,  616 
To  compel  railroad  to  exercise  duties 

as  carrier  of  goods,  8,  615 
To  compel    restoration   of    highways, 

14,  163 
To  compel   running  of  trains,  14,  159 
To  receive  and  transport  freight,  14, 

160, 161 
When  the  writ  should  be  granted,  14, 

159 
When  the  writ  should  not  be  granted, 

M,iS8 
Manslaughter,  see  mfra,  Homicide. 

By  obstructing  track,  9 ,  592 
Master  and  Servant,   see   Master  and 
Servant. 

Liability  of  Railroad,  14,  806 
Arresting  robber,  14,  807 
Lessor  of  railroad,  14,  806 
Servant  ejecting  trespasser,  14,807 
Material,  ig,  879 

Mechanics'  Liens,  15,23,31,90;  ig,S79 
Bridges,  15,  23,  24,  26 
Construction,  15,  23,  24,  27 
Construction  of  laws,  15,  23 
Detached  portions,  15,  27 
Engine  house  and  turntable,  i  5,  23 
Filing  statement  of  claim,  15,  152 
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RAILROADS— CoM/V 
Mechanics'  Liens — Cont'd 

In  general,  19,  879 

Materials,  15,26;   19,879 

Notice,  15,  129 

Ordinary   mechanics' lien  law,    15,23 

Priority  as  to  mortgages,  i  5 ,  90 

Railroads  partly  within  the  state,  1 5 ,  27 

Rolling  stock,  15,  26 

Services  and  material,  15,  26;  19,  879, 
880 

Side-tracks,  15,24 

Station  buildings,  i  5,  23 

Statute  requiring  bond  with  surety,  1 5, 
26 

Street  railroads,  i  5,  24 

Temporary  structure,  15,  27 

Upon  what  lien  exists,  1 5 ,  26 ;  1 9,  879, 
880 

•Waiver  of  Lien,  15,  108 

Acceptance  of  promissory  note,  15, 

108 
In  general,  i  5,  loS 
Subcontractor,  1 5 ,  108 

When  not  subject  to,  15,  23,  27 

When  subject  to,  15,  23,  27 

Whether  statutes  retroactive,  15,  27 
Medical  Services 

Authority  of  Officer  to  Bind  Company,  1 , 
1033;  17,  150;  18,434 
Attorney,  17,  151;  18,  437 
Company's  physician,  1  8,  436 
Conductor,  1 8 ,  436 
Credit  of  company,  17,  151 
Engineer,  17,  IS";  18,  437 
General  manager,  i  8,  435 
General  superintendent,  17,  151 
In  general,  i  7,  150  ;  i  8,  434 
Manager  or  agent,  17,  151 
President,  i  8,  436 
Ratification  of  unauthorized  employ- 
ment, 1 8 ,  437 
Roadmaster,  1 8 ,  437 
Station  agent,  18,  435 
Superintendent,  18,  434 
Yardmaster,  18,  437         ■ 
Miscellaneous  powers,  19,823 
Misuser  of  location,  19,  836 
MonopoUes,  1 9 ,  7S4 

Competing    line    established    without 
legislative  authority',  19,785 

Construction  of  exclusive  giants,  19,785 

Examples,  i  9,  784 

Exclusive  grant  of  right  of  wa3'  be- 
tween certain  points,  19,  784 

Exclusive   right    to    operate  railroads 
between  certain  points,  19,  784 

In  general,  19,  784 

Whether  street  railway'  franchise  ex- 
clusive right,  1 9,  7S4 
Municipal  Corporations,  i  o,  969 

See  MuNiciPAi,  Aid. 

Eminent  Domain,  i  o,  969 

Action  for  damages  reversed,  10,971 
Enjoining  condemnation  of  different 
route  than  that  conveyed,  10,  972 
Entry  for  surveys,  i  o,  972 
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Illegally  entering  lands,  10,  969 
Injunctions   causing  public    incon- 
venience, 10,  971 
Irregular     condemnation     proceed- 
ings, 10,  969 
Property  damaged   but   not   taken, 

I  o,  972 
Railroad  authorized  by  statute,  10, 

972 
Unconstitutional  statute,  10,972 
Withholding  injunctions  to  give  op- 
portunity to  pay  damages,  i  o,  971 
Hesitation  on  part  of  courts,  10,  969 
"  Necessary  acts,"  16,371 
negligence,   see   Carriers   of   Goods; 
Carriers    of    Live    Stock;    Car- 
riers   OF    Passengers;    Compara- 
tive  Negligence ;    Contributory 
Negligence  ;    Negligence. 
Sec- infra.  Operation  of  Road. 
Evidence 

Admissibility,   see  geperally.  Neg- 
ligence. 
Statutory  presumptions,  16,  451,  452 
Nonuser  of  location,  i  g,  836 
Nuisances,  ig,  921 

Streets    and   high-ways,    see    Street 

Railways. 
Allowing  cars  to  remain  on  track,  19, 

921 
Authority   of   municipal  corporation, 

I  9,  922 
Bridges,  19,  921 
Damming  creek,  19,  921 
Effect  of  Legislative  Grant  as  Affecting 
Liability,  1 9 ,  923 
Devices  to  lessen  smoke  and  noise, 

I  9,  926 
Examples,  19,923-^26 
Fire  by  railroad ,  i  g ,  926 
In  general,  19,  923 
Keeping     within     scope    of    power 

granted,  19,923 
Legislature     authorizing    a    private 

nuisance,  1 9 ,  924 
Legislature     authorizing     t     public 

nuisance,  19,  924 
Natural  and  necessary  results  of  con- 
struction and  operation,  19,  923 
Nuisances  not  absolutely  necessary 

to  the  operation  of  road,  i  g,  925 
Reason  of  the  rule,  i  9,  924 
Strict  construction  of  powers  granted, 

19.925 
Unnecessary  and  unauthorized  nui- 
sances, ig,  925 
Examples,  i  g,  921,  922 
Generally,  i  9,  921 
Measure  of  damages,  1  9,  922 
What  are  not  nuisances,  i  g ,  922 
What  constitutes  a  nuisance,  19,  921 
Workshops  causing  noise  and  smoke, 
I  9,  921 
Operation  of  Boad,  19,  880 
Liability,  19,  880 

Arrival  and  departure  of  trains.  19. 
882 
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Care  due,  i  9 ,  880 

Carriers  of  passengers,  ig,  S80 

Examples,  19,880-882 

Extent  of  care  to  be  exercised,  19, 

880 
General  rule,  19,  880 
In  case  of  wilful  injury,  i  9,  880 
What  to  be  considered  in  determin- 
ing care  to  be  exercised,  i  9,  881 
Where  railroad  occupies  public  high- 
way, 19,  882 
Ordlna,nces 

Reasonableness,  i  7,  249 
Unreasonableness,  17,251 
Ordinary  railroads  in  streets  and  high- 

■ways,  see  Street  Railways. 
Overhead  bridges,  19,  871 
"  Persons,"  19,  784 

Placing  obstructions  upon  track,  r  g,  928 
Powers,  see  infra.  Corporate  Power. 

Location,  see  infra.  Location. 
"  Profits  used  in  construction,"  i  9,  259 
Promoters,  i  9,  786 
Proof  of  Corporate  Existence 

Where    There   Is    No    Law   Authorizing 
Formation  of  Corporation,  ig,  799 
Corporation        proving        existence 

through    an    action,    ig,   799 
Estoppel   to  deny  existence  of  cor- 
poration, I  g , 799 
Proof    necessary    in  collateral    pro- 
ceedings, 19,  799 
Proof  of  de  facto  corporation,!  g,  799 
Fropert7  in  Location,  1 9 ,  834 

Conveyance  of  land  to  a  third  party, 

19,  835 
Conveyance  to  another  company,  19, 

83s 
Inchoate  right,  ig,  835 
In  general,  19,834 
Misuser,  ig,  836 
Nonuser,  i  g,  836 

Providing  separate    passenger    coaches, 
19,823,889 

Purchase  of  a  rival  road,  19,  811 

Purchase   of  right   of  way,  see    infra. 
Right  op  Way. 

Quasi  public  highways,  19,  780 

Railroad  companies  as  persons,  i  9,  784 

Railroad  companies  as  private  corpora- 
tions, ig,  783 

Railroad  companies  as  quasi  public  cor- 
porations, I  g,  783,  784 

"  Railway,"  19,  780 

Railway  regulations,  2,  759 

Eeal  Property,  i  g ,  806 

See  generally,  Corporations. 

See  Eminent  Domain. 

Escheat,  i  9,  Sog 

Lands   necessary    to   procure    material 

for  construction,  ig,  806 
Lands  necessary  to  the  road,  19,  806 
Legislative  authority  to  sell,  ig,  810 
Mortgage  on  property,  ig,  809 
Passenger  depots,  ig,  807 
Power  to  acquire,  ig,  806 
Power  to  convey  perfect  title,  i  9,  809 
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Presumption  in  favor  of  power  of  rail- 
road, ig,  808 

Purchase  of  land  as  an  investment,  ig, 
806 

Railroad  erections,  ig,  1031 

Reversion  of  land  acquired  under  the 
exercise  of  the  right  of  eminent  do- 
main, I  g,  809 

Right  to  property  acquired  by  eminent 
domain,  i  g,  810 

Right  to  property  acquired  by  pur- 
chase, ig,  8io 

Sale  of  property,  ig,  809 

Timber  lands,  i  g ,  806 

What  are  railroad  purposes,  ig,  807  , 

What  lands  railroad  company  may 
hold,  19,  806 

Whether  question  of  power  can  be 
raised  in  collateral  proceedings,  ig, 
808 

Who  may  raise  question  of  the  rail- 
road's power,  19,  808 
Recognition,  ig,  789 
Removal  of  Causes,  20,  995 

Corporation    exercising  license  in  an- 
other state,  I  g,  795 
Rents,  19,  898 
Reorganization,  ig,  762,  773 

After  foreclosure,  i  9,  762 

Consent  of  original  bondholders,  19, 
762 

Examples,  19,  762 

Generally,  i  9,  762 

Power  of  legislature  to  authorize,  ig, 

773 

Priority  of   Mortgages    Over    Preferred 
Stock,  19,  763 
Dividends,  ig,  763,  764 
Examples,  i  9,  763 
In  absence   of   specific    agreement, 

19,  763 
In  general,  i  9,  763 
Interest  on  mortgages,  19,  763 
Interest  on  preferred  stock,  19,  763 

Purchasers  as  a  body  corporate,  1 9, 773 

Reorganization  acts,  i  9,  773 

Validity  of  agreement  between  cred- 
itors and  bondholders  for  purchase 
at  foreclosure  sale  and  reorganiza- 
tion, 1 9 ,  762 

Whether  majority  can  control  minor- 
ity, 19,  762 
Bepeal  of  Charter,  i  g,  790,  791 

Repeal  at  law,  i  g ,  791 

Reservation  of  right  to  alter,  amend, 
or  repeal  the  charter,  1 9 ,  790 
Kesidence,  ig,  791,  797;  25,  656 

In  actions  by  the  corporation,  ig,  798 

In  genei-al,  i  g ,  797 

Place  where  its  principal  ofiice  is  lo- 
cated, I  9,  797 

Service  of  process,  i  9,  79S 

State  where  it  i^s  chartered,  ig,  797 
Besponslbility    of  Eallroads    for   Bamage 

Caused  by  Floods,  8 ,  70 

Duty  of  examination  of  trac!.?  and  re- 
pairs after  floods,  8,  71 
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RAILROADS— Co»/V 
Eesponsibllity  of   Bailroads    for  Damage 
Caused  by  Floods — Cont'd 
Extraordinary  floods,  8,  70 
General  rule,  8,  70 
Goods  injured  by  flood,  8,  71 
Overflow  of  water  from  river,  8,  71 
Restraint  of  Trade 

Contracts  between  railroads  and  tele- 
graph companies  vesting  in  the  lat- 
ter the  exclusive  use  or  occupation  of 
the  right  of  way  of  the  former,  3, 

885;  25,757 
Resulting  trusts,  ig,  856 
Rewards,  2  i,  390 
Right  of  private  individual  to  own  and 

operate  railroad,  19,783 
Eight  of  Way,  19,  839 
See  generally ,  Ways. 
Acquisition     by    fuhlic     grant,      see 
infra.  Grants  of  Public  Lands. 
Acquisition   by   right  of  eminent  dO' 

main,  see  Eminent  Domain. 
Abandonment,  19,,  836,  855 

Abandonment  of  condemnation  ^ro' 
ceedings,   see  Eminent  Domain. 
Effect  of  abandonment,  i  9,  837 
Examples  of  abandonment,  19,    836, 

837 
Grant  from  private  person,    19,  854 
Of  a  road,  1 9 ,  837 
Presumption  of  possession  by  origi- 
nal owner,  19,837 
Sale  or  transfer  of  the  right  of  way, 

19,836 
What  constitutes  an  abandonment, 
19,836 
Acquisition  by  dedication,  19,  842 
Acquisition  by  License  or  Implied  Grant, 
19,858,  859 
Enforcement    of    license  in   equity, 

19,859 
Examples  of  implied  grants,  19,  860 
Revocable  at  will,  19,  858,  859 
Right  of  railroad  to  enter  under   pa- 
rol license,  1 9 ,  858 
Right  to  damages,  1 9 ,  860 
To   connect  tracks  with   road,   19, 

859 
When  acquisition  by  implied  grant 

exists,  I  9,  860 
Where  licensee  has  made  improve- 
ments, 19,  859 
Width  of  land,  19,  858 
Acquisition  by  Purchase  of  Private  Grant, 
19,  842 

Abandonment,  19,  855 
Conditions,  i  g ,  847 

Action  for  damages   for  breach, 

19,853 
Breach  of   conditions   precedent, 

19,853 
Breach  of  conditions  subsequent, 

19,  852 
Building  of  fences,  19,  851 
Conditions   subsequent    or    cove- 
nants, I  9 ,  849 
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Construction,  19,  848,  849 
Covenants  running  with  the   land, 

1 9 ,  850 
Examples,  1 9 ,  846,  847 
Failure  to  perform  conditions,  19, 

847 
Failure  to  perform  conditions  pre- 
cedent, 1 9 ,  852 
Grantor  neglecting  to  avail  him- 
self of  the  breach,  i  g,  853 
Instances  of  grants  of  right  of  way 

on  conditions,  19,847 
Reentry,  19,  852 
Relief  in  equity,  19,  853 
Specific  performance,  19,852 
Stipulation  as  to  location  of  depots, 

19,851 
What  is   a  suflScient  compliance 

with  conditions,  19,  84S 
Where  performance  does  not  nec- 
essarily precede   the  vesting  of 
estate,  i  9,  849 
Whether  condition  is  precedent  or 
subsequent,  19,  847 
Contract  for  conveyance  of   right   of 

way,  ig,  85s 
Damages  for  breach  of  contract,  1 9, 

856 
Easement,  ig,  S44 
Examples,  19,  846,  847 
Executory  Contract  for  Conveyance  of 
Elgbt  of  Way,  I  g ,  855 
Action  for  failure  to  pay  purchase 

price,  19,858 
Breach   of  contract  by    company, 

1 9,  857 
Contract    to    exclude    ether    rail- 
roads, 1 9,  858 
Damages  for  breach,  i  9 ,  856 
Entry  on  land  against  owner's  will, 

19,857    . 
Relief  in  equity,  1 9,  857, 
Right  of  railroad  companv  to  enter 

into,  19,  855 
Specific  performance,  19,  856 
Void  contracts,  i  g ,  858 
Failure  of  consideration,  19,  854 
Fee  simple,  19,  844 
Foreign  railroad  acquiring  right  of 

way,  19,  842 
Homestead,  19,  846 
Husband,  19,  846 

Inability  to  purchase  as  a  condition 
precedent  to  acquisition  by  emi- 
nent domain,  19,  844 
In  general,   ig,  846  , 

Nonuser,  i  g,  855 
Power  to  alienate,  i  g,  845 
Property  in  right  of  way  acquired 

by  purchase,  i  g ,  844 
Railrbad's  right  to  acquire  right  of 

way  by  purchase,   i  g ,  842 
Restraining  execution  of  judgment, 

19,  845 
Restraining  proceedings  to  eject  rail- 
road until  it  can  protect  its  title, 
,  I  g ,  845 
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Restriction  as  to  use,  19,  854 
Resulting  trusts,  19,  856 
Rigbts  and  Obligations,  1 9,  842 

All  necessary  to  enjoyment  of  the 
right,  19/843 

As  though   right  was  secured  by- 
eminent  domain,  i  9,  842 

Examples,  ig,  842,  843 

In  general,  i  9,  842 

Necessary  ditches,  ig,  843 

Removal  of  timber,  19,  843 

Right  to   construct   culverts,    19, 

843 
Right  to  Protect  an  Imperfect  Title  by 
Eminent  Domain,  i  9 ,  845 
Restraining   proceedings   to    eject 
railroad   until  it  can   protect  its 
title,  19,845 
Specific  performance  of  contract  for 

right  of  vjfay,  19,  856 
Testamentary  trustees,  19,  846 
What  amounts  to  a  sale  of  right  of 

way,  I  g,  843 
Who  maj' convey  a  right  of  way,  19, 
846 
Acquisition  by    right  of  eminent  do- 
main, see  Eminent  Domain. 
Adverse  possession  acquiring  by,  I,  297 
A  mere  easement,  6,  531 
Appropriation  of  fee,  i  9,  840 
Construction  contracts,  1 9 ,  873 
Covenants  running  with   the   land,  19, 

850 
Definition,  19,  839 
Ejectment,  6,  232 
Ejectment  by  owner,  i  g,  841 
Eminent  domain,  6,  537 
Entering  upon  land  in  which  it  has  ac- 
quired no  right  of  way,  i  g ,  840 
Fires  caused  by  operation  of  railways, 

8,  I 
Grant 

Conditions  or  covenants   regarding 
stations,  23,  122 
Grant  b3'  deed  in  fee  simple,  i  9,  839 
How  acquired,  i  9,  840 
Injunctions 

Where   there  are  conflicting  claims 
as  to,  10,  973 
Ownership  of  the  railroad,  ig,  839 
Power   of    legislature    to    appropriate 

fee,  ig,  840 
Property  of  the  railroad,  i  g ,  839 
Public  Lands,  i  g,  371 

Grant  of  public  lands  construed  to 
accept  railroad's  right  of  way,  i  g , 

371 
Railroad  as  a  trespasser,  ig,  840 
Real  covenants  running  with  the  land, 

I  g,  1004 
Recording  acts,  19,  841 
Rights   where    railroad   has    acquired 

fee,  19,  841 
Statutory  limit,  6,  541 
Telegraphs  and  Telephones,  2  5 ,  756 
Compensation  to  owner  of  fee,  25, 
756 
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Contract  for  exclusive  right,  3,  885; 

25,757 
Line  constructed  for  use  of  railroad, 

25,  756 
Right  of  way  acquired  by  contract, 

2  5,757 
Whether  company  entitled  to  com- 
pensation, 25,  756 
Trespass,  26,  635 
Where  owner  given  permission  to  enter 

and  construct  road,  i  9,  841 
Whether  an  incumbrance,  19,  839 
Whether  track  must  be  in  the  center 

of  right  of  way,  1 9,  831 
Width  of  Way,  1 9,  861 
Examples,  19,  861,  862 
Fixed  by  statute,  i  9,  861 
License,  i  9,  858 
Presumption  as  to  width  of  way,  i  9, 

861 
Where   obtained    by    purchase,    19, 
861 
Rights  of  the  public,  i  9,  781 
BoUlng  Stock,  1 9,  882 

Rolling  stock    taxes,    see    Taxation 

(Corporate). 
Whether  personalty,  2 1 ,  435;  25,654 
Whether  Personalty  or  Realty,  ig,  882 
Authorities  holding  rolling  stock  to 

be  personaltj',  ig,  883 
Authorities  holding  rolling  stock  to 

be  realty,  19,  882 
Conflict  of  authority,  19,883 
Examples,  19,  882,  8S3 
In  general,  19,  882 
Railroad  mortgages,  19,  882 
Statutory  regulations,  19,  883 
Rules  and  Regulations,  1 9 ,  820 

Discrimination    on    account   of   color, 

19,823 
Effect  of  failure  to  comply  with  regu- 
lations, 19,  821 
Ejectment  of  those  refusing  obedience, 

I  9,  821 
Employees     acting     in     disregard     of 

rules,  I  9,  822 
Examples,  19,  820-823 
In  general,  19,  820 
Instances,  19,  822,  823 
Necessity  of  conforming  to  rules,  ig, 

822 
Power  to  carry  passengers,  ig,  820 
Presumption,  ig,  822 
Proper   management   and    conduct   of 

business,  19,  821 
Publication,  19,  822 
Uniformity,  19,821 
Unreasonable  or  unnecessary,  ig,  821 
Waiver,  19,  822 
"  Running  to,"  ig,  834 
Service  of  process,  i  g,  797,  798 
Services,  i  g,  879 

Sleeping  Gar  Companies,   see    Sleeping 
Car  Companies. 
Obligation  to  haul,  8,  604 
Specific  Performance 

Contracts  to  construct,  ig,  878 
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RAILROADS— Co«^V 
Specific  Ferfonnance — Cont'd 

Contracts  to  construct  or   repair,   22, 

996 
Contract  to  operate  railroad,  8 ,  619 
Covenants,  19,  851 
Of  contract  for  right  of  way,  i  9,  856 
Speed  of  Trains,  19,  885 
Crossings,  see  Crossings. 
See    Streets     and     Sidewalks, 

Street  Railways. 
Contributory  negligence,  ig,886 
Effect  of  violation  of  statute,  19,  886 
Evidence,  16,  461 
Examples,  i  g,  885,  886 
In  general,  16,421;  19,885 
Negligence  per  se,  16,  421,  461 
Power  of  legislature,  1 9 ,  885 
Right   of  municipal    corporation,    19, 

886 
Statutes,  19,885,  886 
Stage  lines,  i  9,  813 

State  as  shareholder  in  railroad,  19,  783 
State  Begulation,  i  g,  884,  888 

See   Freight;    Railroad     Commis- 
sioners; Tickets  and  Fares. 
Crossings,  see  Crossings. 
Kstahlish^neni    of   stations,   see    Sta- 
tions. 
Liability  for  fires,  see  Fires  by  Rail- 
roads. 
Air  brakes,  >i  g ,  888 
Business    affected    with    a    public    in- 
terest, 19,  884 
Change  in  gauge  of  road,  i  g,  890 
Charter  as  a  Contract,  19,  891 

Kxemftion  frovL  taxation,  see  Tax- 
ation (Corporate). 
Additional  duties,  19,  892 
Amendment   or    repeal    of   charter, 

ig,  892 
Cases  in  which  railroad  corporations 
have  been  protected  from  adverse 
legislation    hy   their   charter,    ig, 
891 
Due  process  of  law,  i  g,  892 
Effect    of    reservation    of    right    to 

amend  or  repeal,  i  g,  892 
Examples,  i  g ,  891-894 
In  general,  ig,  891 
Liability  to  new  duties,  i  9,  892 
Passenger  trains,  i  g ,  893 
Restrictions,  ig,89i 
Rights  of  mortgagees,  ig,  892 
Several  members  of  corporation,  i  g, 

891 
Vested  rights,  ig,  892 
Whether   state   can   impose   an   ab- 
solute liability,  ig,  S93 
Color-blind  conductor,  i  g ,  890 
Color-blind  engineers,  ig,  890 
Damages  and  penalties,  19,  890 
Delay  in  transportation,  19,  888 
Examples,  ig,  884-894 
Exercise  of  police  power,  i  g,  885 
Heating  cars,  19,  889 
In  case  of  leases,  19,  885 
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In  general,  ig,  884 

Interstate  consolidation,  ig,  885 

Keeping  ticket  office  open,  ig,  888 

Killing  stock,  19,  888 

Lighting  the  line  of  railway,  i  g,  889 

Limitations,  ig,  891 

Miscellaneous  instances,  i  9,  888 

Motive  power,  ig,  889 

Must  be  police  regulations,  ig,  885 

Providing  separate  passenger  coaches, 

19,889 
Qualifications   of   railroad    employees, 

19,890 
Running  mixed  trains,  i  9,  888 
Speed  of  Trains,  i  g ,  885 

Crossings,  see  Crossings;  Street 
Railroads. 

Contributory  negligence,  ig,886 

Effect  of  violation  of  statute,  i  g,  886 

Examples,  19,885,  886 

In  general,  i  g,  885 

Power  of  legislature,  19,  885 

flight  of  municipal  corporation,  ig, 
886 

Statutes,  I  g,  885,  886 
Stopping  of  trains  at  stations,  ig,889 
Whether   police   regulations    apply   as 

well  to  existing  corporations  as  those 

subsequently  created,  i  g,  885 
Stations,  see  Stations. 

Stopping  trains  at  stations,  19,  889 
Statute  of  frauds,  8,  667 
Statutes 

Constitutional  Provisions  Bequiiing  that 

Subject   Shall  Be  Expressed  in  Title, 

23,  253 

Examples,  23,  253-255 

In  general,  23,  253 

Municipal  subscriptions,  23,  254 

Particularizing   powers,  rights,  etc., 

23.253. 
Railroad  incorporation  acts,  23,  253 
Title  insufficient,  23,255 
Torts  of  railroad  companies,  23,254 
Constitutional   provisions   that  statute 
shall  contain  no  more   than  one  sub- 
ject, 23,  274 
Statutory  provisions,  i  g,  782 
Steamship  lines,  ig,  813 
Stock,  see  Stock  ;  Stockholders. 

Whether  personalty,  23,  592 
Stock  killing  cases,  see  Fences. 
Stockholders 

Power  to  subscribe,  23,  800 
Street  Bailroads 

Whether   included   in   the    term    rail- 
road, I  g , 778 
Streets  and  Highways 

As   to   ordinary  railroads    in  streets 
and  highways,   see    Street  Rail- 
ways. 
Subrogation  of  insurance  corripany  where 
death    of   insured    is  caused  by  negli- 
gence of  railroad,  2,  838 
Subscription,  see  Stock. 
Subscription  to  Articles,  i  g,  786 
Compliance  with  statute,  i  g ,  788 
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Description  of  the  enterprise,  19,  787 
Description  of  the  route,  19,  788 
Filing  or  recording  the  articles,  1 9 ,  787 
In  general,  i  9,  786 
Payment  of  the  subscription,  ig,  7S7 
Sunday,  19,927:   24,  536-540,  543 
Surety  sbip 

Whether  railroad  may  become  surety, 
24,728,729 
Surgical  Aid 

l^or  authority  of  its  agp.nts  to  employ^ 
see  infra,  Medical  Attendance. 
Surveys,  24,  1018 
Telegraph  companies,  19,  8^5 
Termination  of  corporate  existence,  see 
infra.  Proof  op  Corporate  Exist- 
ence. 
Termini,  19,  833 

Beginning  at,  19,  834 
Defective  statement,  19,  833 
Description,  19,  833 
Examples,  19,  733,834 
From,  19,  834 
Running  to,  19,  834 
Territories 

Taxation,  25,  963 
The  Corporation,  i  9 ,  785 

See  generally.  Corporations. 

See    infra.    Charter;     Corporate 

Power;  Domicil. 
Corporate  Existence,  i  9,  798,  799 
Conditions  precedent,  19,800 
Conditions  subsequent,  19,  801 
Corporate  identity,  ig,  Soi 
Effect  of  de  jure,  i  g,  798 
Essential   condition   of  existence 

omitted,  19,  798 
Essential  incident,  19,798 
Irregularities  in  the  process  of  for- 
mation, I  9,  798 
Length  of  corporate  existence,  i  g ,  802 
Non-performance  of  the  conditions, 

I  g,  800 
Performance  of  conditions  a  judicial 

question,  i  g,  801 
Powers  and   rights  of  de  facto   cor- 
poration, ig,  801 
Proof  of  Corporate  Existence,   i  9,  79S 
Corporation      proving       existence 

through  action,  19,  799 
Estoppel  to  deny  existence  of  cor- 
poration, I  9,  799 
Proof  necessary  in  collateral  pro- 
ceedings,  19,  799 
Proof  of  de  facto  corporation,  ig, 

799 
When  corporate  existence  begins, 

19,  799 
Statutory    limitations   of    existence, 

1 9 ,  802 
Termination  of,  i  g ,  803 

Appointment  of  a  receiver,  19,803 
Expiration  of  statutory  limitations, 

19,  802 
Insolvency,   19,803 
Lease  of  corporate   property,    19, 
803 
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Proceedings  to  forfeit  charter,  19, 

803 
Sale  of  entire  propert3',  I  9,  803 
Who   may    take    advantage   of  non- 
performance of  conditions,  i  9,  800 
Creation  and  Organization,  i  g ,  785 
Articles   must   be   complete    in  sub- 
stance, ig,  788 
Articles  of  association,  ig,  7S6 
Cure  of  errors,  19,  788 
Description  of  enterprise,  ig,  787 
Description  of  the  route,  ig,  788 
Effect  of  legislative  recognition,  19, 

788 
Filing  or  recording  articles,  19,  787 
General  acts,  19,  7S5 
Naming  directors,  i  9,  787 
Payment  of  subscription,  19,  787 
Promoters,  ig,  786 
Special  acts,  19,  785 
Subscribers  to  articles,  i  9 ,  786 
Subscription  of  a  firm  name,  ig,  787 
Substantial  compliance  with  statute, 
I  9,  788 
In  general,  ig,  785 
Statutes,  I  9,  785 
Ticket  offices,  keeping  open,  i  9,  888 
Timber 

Lands,  i  9,  806 

Right   to   remove   where    railroad  has 
purchased  right  of  way,  i  g,  843 
Torts,  see  infra,  Liability. 
Tracks,  19,  780 
Traffic  Connections,  ig,  812 
Branch  road,  ig,8i3 
Change  of  gauge,  i  g,  S15 
Contract  for  the  use  of  one  road,  ig, 

814 
Division  of  freight,  ig,  814 
Division  of  profits,  19,  813 
Extensions,  ig,  813 
Giving  up  control  of  road,  i  9,  S14 
Implied  power,  19,  812 
In  general,  i  g,  812 

Liability  for  injury  by  connecting  car- 
rier, 19,  S13 
Permanence    of   traffic    arrangements, 

19,  815 
Stage  road,  19,  813 
Steamship  line,  ig,  813  ' 
Surrender  of  franchises,  ig,  814 
Traffic  arrangements,  ig,  813 
Use  of  road  for  carriages,  ig,  814 
Trespass 

Railroad's    liability    for    iiijiiries    to 

trespassers,  see  infra.  Liability. 
Railroad  entering  upon  land  over  which 
it  has  not  acquired  right  of  way,  19, 
S40 
Trustee's  liability,  20,  382 
Ultra  Vires,  2  7,  369 
Injunction,   27,  397 
Liability  in  tort,  27,  395 
Transporting  passengers    by    steamer, 

27,394 
United  States,  see  infra.  Federal  Con- 
trol OF  Railroads. 
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RAILROADS— Co«/'rf 

Vendor  and  purchaser,  see  infra.  Right 

OP  Way. 
What  Is  lucluded  in  the  Term  "  Railroad," 

19,  777 

Appendages,  19,  779 
Cars,  19,  779 
Connecting  roads,  i  g,  7S0 
Dummy  lines,  19,  778 
Englisii  statutes,  i  9,  778 
Examples,  19,  777-780 
Proprietors  of  a  railroad,  i  9,  779 
Railroad  corporations,  19,  779 
Roadbed  and  roadway,  19,  779 
Street  railroads,  19,  778 
Tracks,  i  9,  780 

Whether  property  subject  to  execution, 
8 ,  634/ 

Working  contracts,  see   infra.   Engin- 
eers. 

Wrecking  trains,  i  9,  9^8 
RAILROAD  SECURITIES,  19,694 

See  generally.  Municipal  Aid;  Muni- 
cipal Securities. 

Action  Upon  Bonds,  i  9,  728 
Examples,  ig,  728,  729 
In  general,  19,  728 

Necessity  of  demand  for  payment,  i  g , 
728 

After-Acquired  Property,  ig,  710 

After-acquired    personal  property  not 
embraced  within  terms  of  mortgage, 

19,  713 
Authority  to  mortgage  future- acquired 

property,  19,  711 
Contracts,  ig,  712 
Effect  at  law,  i  g ,  710 
Examples,  1 9 ,  710-716 
Examples   of    what    passes,    19,   712, 

713 
Generally,  i  9,  710 
In  equity,  ig,  710 
Intent  to  pass  after-acquired  property, 

ig,  712 
Leasehold  interest,  19,  712 
Necessity  of  special  mention,  19,  712, 

713 
Belatlve  Priority  of  Liens  and  Mortgages, 

19,  714 

Articles  which  become  fixed  to  the 

railroad,  19,  716 
Cars  and  locomotives,  i  g,  715 
Examples,  19,  714-716 
Iron  rails,  19,  713 
Mortgagor's  interest,  i  9,  714 
Purchase-money  mortgage,  i  9,  714 
Telegraph  wires,  i  g,  716 
Whether    property    is     incumbered 
when   it  comes   into   mortgagor's 
hands,  ig,  714 
What  future-acquired  property  passes, 

19,712. 
What  sufficient  indication  of  intent  to 
pass  after-acquired  property,  ig,  712 
Whether  mortgage  of  future-acquired 
property  will  be  sustained,  1 9 ,  710 
Attorney's  fees,  19,  701 
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Bankruptcy,  i  g ,  774 

Examples,  i  9,  774 

In  general,  i  9,  774 

Involuntary  bankruptcy,  i  g ,  774 

Service,  ig,  744 

Whether  bankrupt  laws  apply  to  rail- 
roads, I  g,  774 
Bills  and  Notes,  i  g ,  729 

Accommodation  note,  19,  729 

Bona  fide  holders,  i  g,  729 

Power  of  railroad  to  issue  notes,  4, 
224,  225;  19,729 

Where  corporation  is  not  authorized  to 
issue  notes,  19,  729 

Who  is  a  bona  fide  holder,  19,  729 
Bona  fide  holders  of  railroad  bonds,  ig, 

7*22,  733 
Bona  Fide  Purchaser  of  Railroad  Bonds,  1 9 , 

722,  733 

Absence  of  power  to  issue  bonds,  19, 

721 
After  maturity,  19,  724 
Altered  bonds,  19,  727 
Before  maturity,  ig,  724 
Bonds  indorsed  by   government,    ig, 

733 
Bonds  issued   in   violation   of  charter 

restrictions,  i  9,  725 
Bonds   pledged  as  collateral  security, 

19,  726  ^ 

Bonds  received  in  payment  for  goods, 

19,724 
Burden  of  proof,  i  9,  724 
Burden  of  proof  to  show  bad  faith,  i  9, 

723 
Compliance  with  formalities,  i  9,  722 
Contemporaneous  execution  with  mort- 
gage, 19,  725 
Defective  bonds,  19,  720,  721,  724,  725 
Disregarding  formalities,  19,  720,   721 
Fraud  in  the  inception  of  instruments, 

19,  723 

Illegal  bonds,  ig,  726 

Illegality  in  the  inception  of  instru- 
ments, I  g,  723 

Incomplete  bonds,  ig,  727 

Interest  coupons  over  due,  i  g,  723 

Necessity  of  specific  allegations  for 
fraud,  19,  724 

Over  issue  of  bonds,  i  g,  728 

Person's  duty  to  take  notice  of  powers 
of  officers  of  railroad,  ig,  721 

Presumption  that  bonds  secured  by 
mortgage  were  issued  at  the  same 
time,  19,  725 

Presumption  that  formalities  were 
complied  with,  19,  720,  721 

Presumption  that  indorsement  is  regu- 
lar, I  9 ,  733 

Proof  that  purchaser  is  holder  for 
value,  1 9,  723 

Purchase  from  authorized  agent  for 
unauthorized  purpose,  ig,  726 

Rights  of  bona  fide  purchaser,  i  g,  724 

Rights  of  purchaser  in  good  faith,  19, 
722 

Signature,  ig,  722 
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Stolen  bonds,  i  g^  723 

Where    bonds    on    their  face    import 

compliance  with  law,  ig,  720 
Where  bonds  refer  to   statute,  ig,  724 
Where  purchaser  has  no  notice  of  de- 
fect, ig,  722 
Whether    interest   overdue    puts    pur- 
chaser upon  his  guard,  i  g,  723 
Who  is  a  bona  fide  purchaser,  i  g,   723 
Bonds,  I  g,  719 

See    infra,  Bo's  A.   FiDE  Purchaser; 

Redemption. 
Action  Upon  Bonds,  i  g,  728 

Examples,  ig,  72S,  729 

In  general,  i  g,  728 

Necessity   of  demand    for  payment, 
19,728 
Altered  Bonds,  i  g ,  727 

Alteration  of  numbers,  ig,  728 

As  evidence  of  fraud,  i  g,  728 
Contracts  of  Guaranty,  i  g ,  730 

Authority  to  make  contracts  of  guar- 
anty, ig,  730 

Bonds  taken  and  held  in  usual" course 
of  business,  i  g,  731 

Conditions  precedent,  ig,  731 

Examples,  i  g,  732 

Interest,  i  g,  732 

Special  or  general  statutes,  ig,730 

When  guaranty'  ultra  vires,  ig,  731 

Whether   corporation    can    lend    its 
credit  to  another,  ig,  730 
Demand,  i  g ,  728 

Insolvency  of  company,  ig,  728 

When  demand  necessary,  ig,  728 
Duty    of   purchaser  to  take   notice  of 

extent  of  officer's  power,  ig,  721 
Form,  I  g,  719 
Formalities  in  MaUng  and  Issuing  Bonds, 

ig,  720 

Assumption  that  formalities  have 
been  complied  with,  ig,  720 

Bonds  given  in  pursuance  of  void 
contract,  ig,  721 

Bonds  importing  on  their  face  that 
law  has  been  complied  with,  19, 
720 

Certification,  i  9,  720 

Duty  of  third  parties  to  take  notice 
of  officer's  power,  i  g,  721 

Effect  of  failure  to  comply  with  for- 
malities, ig,  720 

Statutes,  ig,  720 

Vote  of  stockholders,  i  g,  721 

Where  officer  has  power  to  issue 
bonds,  I  g,  720 

Where  power  to  issue  bonds  is  lack- 
ing, 19,  721 
Generally,  ig,  719 
Incomplete  Bonds,  i  g ,  727 

Name  of  payee  left  blank,  19,  727 

Place  of  payment  left  blank,  19,727 
Indorsements,  ig,  732 

Examples,  ig,  732,  733 

In  general,  i  g,  732 

Municipal  aid  bonds,  19,  732 

Necessity  of  special  authority,  19,  732 
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Power  of  railroad,  i  9,  73- 
Railroad  bonds  indorsed  by  state,  i  g, 

733 
Liens,  i  g,  719 
Lost  bonds,  19,  728 
Negotiability,  16,482;  19,721 

Absence   of    power   to   issue  bonds, 

19,  721 
After  maturity,  ig,  724 
Altered  bonds,  ig,  727 
Before  maturity,  ig,  724 
Bona  fide  purchaser,  19,  722 
Bonds  issued  in  violation  of  charter 

restrictions,  ig,  725 
Bonds  pledged  as  collateral  security, 

19,  726 
Bonds  received  in  payment  for  goods, 

19,  724 
Burden  of  proof,  19,  724 
Burden  of  proof  to  show  bad  faith, 

ig,  723 

Compliance  with  formalities,  ig,  722 
Contemporaneous     execution     with 

mortgages,  19,  725 
Defective   bonds,  ig,  720,  721,  724, 

725 

Disregarding  formalities,  i  g,  720,  721 

Fraud  in  the  inception  of  instru- 
ments, I  g,  723 

Illegal  bonds,  ig,  726 

lUegalitj'  in  the  inception  of  instru- 
ments, 19,  723 

Incomplete  bonds,  19,  727 

In  general,  ig,  721 

Interest  coupons  overdue,  ig,  723 

Necessity  of  specific  allegations  for 
fraud,  ig,  724 

Person's  duty  to  take  notice  of  pow- 
ers of  officer  of  railroad,  ig,  721 

Presumption  that  bonds  secured  by 
mortgage  were  issued  at  the  same 
time,  I  g ,  725 

Presumption  that  formalities  were 
complied  with,  ig,  720,  721 

Proof  that  purchaser  is  a  holder  for 
value,  I  g,  723 

Purchase  from  authorized  agent  for 
unauthorized  purpose,  ig,  726 

Rights  of  bona  fide  purchaser,   19, 

724,  733 

Rights  of  purchaser  in  good  faith, 
19,722 

Signature,  19,  722 

Stolen  bonds,  ig,  723 

To  whom  made  payable,  ig,  721 

Where  bonds  on  their  face  import 
compliance  with  law,  i  g,  720 

Where  bonds  refer  to  statute,  i  g,  724 

Where  purchaser  has  no  notice  of 
defect,  I  g ,  722 

Whether  bond  necessarily  implies 
contract  under  seal,  ig,  721 

Whether  interest  overdue  puts  pur- 
chaser upon  his  guard,  ig,  723 

Who  is  a  bona  fide  purchaser,    19, 

723 
Over  issue  of  bonds,  19,  728 
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RAILROAD  SECURITIES— CoBif'rf 
Bonds — Cotit'd 
Payment,  19,  741 

See  infra,  Lost  Bonds;  Redemp- 
tion ;  Subrogation. 
In  absence  of  express  agreement,  i  9, 

741 
In  what  payable,  19,  741 
Novation,  19,  741 
Substitution   of  new  bonds   for  old, 

1 9 .  741 
Power  of  Eailroad  Companies  to  Issue 
Bonds,  19,  719 
For   purposes   for   which   they   may 

lawfully  contract  debts,  19,  719 
Implied  power,  19,  719 
Necessity  of  special   authority,    19, 

719 
Negotiable  bonds,  19,  719 
Powers  of  officers,  19,  721 
Protection   to  bona  fide  holders,    19, 

720,  721,  722,  733 
Security,  19,  719 
Unsecured  bonds,  19,  730 
Whether  n^egotiable,   1.6,  482;  19,  721 
Burden  of  Proof,  1 9 ,  724 

Where  purchase  of  bonds  is  made  after 

security,  19,  724 
Where  purchase  of  bonds  is  made  be- 
fore maturity,  19,  724 
Conditional  Sales 

Boiling  Stock,  19,  717 

Acknowledgment  and  repord,  1 9 ,  717 
Intention  of  the  parties,  19,  717 
Lex  rei  sitae,  19,  717 
Statutes  regulating,  19,  717 
Validity  of  conditions,  19,717 
Conflict  of  Laws 

Conditional  sales,  19,  717 
Construction  of  Provisions  of  Railroad  Mort- 
gages, 19,  702 

Authority  of  officers,  19,  702 
Examples,  19,  702,  703 
Execution,  ig,  702 
In  general,  i  9,  702 
Restriction,  19,  704 
Demand,  19,  728 

Insolvency  of  company,  19,  728 
When  demand  necessary,  19,  728 
Directors  purchasers  at  sale,  19,  770 
Equitable  Mortgages,  i  g ,  697 

Agreement  that  bond  shall  establish  a 

lien,  19,  697 
Examples,  1 9 ,  697,  698 
In  general,  i  9,  697 
Inoperative  deed,  19,697 
Priority,  19,  6g8 

Setting  apart  specific  fund,  19,  698 
Subsequent  mortgage,  19,  697 
What  constitutes,  19,  697 
Fixtures,  19,  707,  718 
Rolling  Stock,  19,  71S 

Declared   a   fixture   by  statute,    19, 

718 
Whether  regarded  as,  19,  718 
Whether  subject   to   levy  or  sale  on 
execution,  19,  718 
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Whetlier  Covered  By  Mortgage,  19,   707 

Coal,  wood,  etc.,  19,  708 

Engines,  etc.,  19,  707 

Examples,  19,  707,  708 

Office  furniture,  ig,  708 

Rails,  19,  707 

Rolling  stock,  19,  707 

Station  houses,  19,  707 

Tools  and  implements,  ig,  708 
Foreclosure 

Debt  not  due,  i  9,  745 
Decree,  i  g ,  750 

Appeal,  ig,  751  , 

Attacking  decree,  19,  751 

Bill  of  review,  19,  751 

By  consent,  19,  751 

Court's  right  to  correct  decree,  19, 

751 

Failure  to  join  parties,  i  9,  751 

Finalities,  ig,  750 

Fixing  amount  of  principal  and  in- 
terest, 19,  750 

Order  of  sale,  19,751 

Railroad's  property  lying  in  two 
states,  19,  751 

Where  doubt  exists  as  to  mortgage 
lien,  19,  750 

Where    railroad   corporation    is    in- 

,  corporated  by  two  states.  19,751 
Defenses,  ig,  750 

Denying  validity  of  mortgage,    ig, 

750 

Examples,  i  g,  750 

In  general,  19,  75° 
Failure   to    pay   single    installment   of 

interest,  19,  744 
Intervention   of  stockholders,  ig,  750 
Necessity'  of  demand,  ig,  747 
Necessity  of  showing   default,  19,  744 
Parties  Defendant,  i  9,  74S 

Bondholders,  ig,  745,  748 

Bonds  indorsed  by  another  cor- 
poration, ig,  748 

Individual  stockholders,  ig,748 

Intervention  of  stockholders,  ig, 
748 

Judgment  creditors,  19,  750 

Junior  mortgagee,  19,  748 

Persons  belonging  to  a  class  repre- 
sented in  suit,  19,  750 

Prior  mortgagee,  ig,  748 

Purchasers  pendente  lite,  ig,  7^19 

States,  ig,  748 

Subsequent  incumbrances,  19,  749 

United  States,  ig,  748 
Parties  Plaintiff,  i  g ,  745 

Bondholders  bound  by  decree,  19, 
746 

Majority  of  bondholders,  ig,  746 

Proceeding  inuring  to  benefit  of  all 
bondholders,  ig,  7^16 

Single  bondholder  filing  bill,  19,  746 

Suit  by  one  bondholder  for  benefit 
of  all,  19,  746 

Suit  to  enforce  individual  claims, 
I  9,  746 

Trustee  to  proper  party,  19,  744,  745 
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Where  mortgage  has  been  executed 
to  all  stockholders  by  name,  19, 

745 

Where   trustee   is  a  bondholder,  19, 
746 

Whether   all   bondholders    must  be 
joined,  19,  745.  74^ 
Place  of  payment,  i  g,  747  , 

Power  of  trustees,  19,  744 
Whether  bondholders  bound  by  decree, 

19,  746 
Who  may  foreclose,  19,  744 
ForeoloBure  Sale,  19,  751,  764 
Deceptive  notice  of  sale,  19,  771 
Discretion  of  officers,  1 9 ,  767 
Distribution  of  proceeds,  19,  768 
Exemption  from  taxation,  i  9,  766 
Franchises,  19,  765 
Inadequacy  of  bid,  19,  771 
Incidental  rights,   19,766 
Interest,  1 9 ,  764 

Default  of,  19,  764 

Failure  to  pay  installments  of  inter- 
est, I  9,  764 

Sale  of  incomplete  road,  i  g ,  765 

Statutes,  ig,  765 

Where  property  is  capable  of  divi- 
sion, ig,  765 
Lacbes  In  Commencing  Siiit  to  Set  Aside 

Fraudulent  Sale,  i  g,  768 

Bill  to  set  aside  by  single  stockholder, 
ig,  769 

Defeating  recovery,  19,  768 

Ignorance  or  fraud  alleged,  19,  768 

What  lapse  of  time  bars  the  remedy, 
19,  769 
Material  error,  19,  751 
Mistake  made  by  ofBcers,  19,  767 
Necessity,  19,  751 
Officer  conducting  sale,  i  9,  767 
Personal  privilege,  1 9 ,  766 
Postponement  of  sale,  1 9 ,  767 
Purchasers,  ig,  771 

Bona  fide  purchasers,  ig,  774 

Claims,  ig,  771,  773 

Liability  upon  debts  of  old  company, 

19,771      - 
New  company  organized,  19,  771 
Whether  purchaser  regarded  as  con- 
tinuing old  organization,   ig,77i 
Whether  purchasers  are  vested  with 
corporate  capacity,  19,  771 

Purchasing  interest  of  bondholder, 
19,  770 

Sale  to  directors,  1 9 ,  770 

Sale  to  trustee  in  possession,   19,770 

Setting  aside   decree    of    foreclosure, 
19,768 

Stockholder's  right  to  proceeds,  19, 
768 

Trustee  bidding  to  protect  interest  of 
stockholders,  19,  770 

Validity  of  agreement  between  bond- 
holders and  creditors  to  purchase  for 
the  purpose  of  reorganization,  19, 
770 

What  passes,  19,  766 
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When  sale  will  be  set  aside,  19,  771 
Whether  railroad  should   be  sold  Ua  an 

entirety,  19,  744 
Whether  rolling  stock   passes  at  sale, 

1 9 ,  765 
Who  may  purchase,  19,  77° 
Form  of  mortgage,  19,  702 
Future-acquired    property,    see     infra, 

AFTER-AcCyjIRED  PROPERTY. 

Guaranty 

Railroad  guaranteeing  bond  of  another 
company,  19,  812 
Hotels,  I  9,  705 
Insolvency,  19,  774 
Interest 

Sale  for  Default,  1 9 ,  764 
Default  of  interest,  19,  764 
Failure  to  pay  installments  of  inter- 
est, 19,  764 
Sale  of  incomplete  road,  19,  765 
Statutes,  17,  765 

Where  property  is  capable  of  divi- 
sion, ig,  765 
Laches  in  Commencing  Suit  to  Set  Aside 
Fraudulent  Sale,  i  g,  768 
Bill  to  set  aside  by  single  stockholder, 

ig,  769 
Defeating  recovery,  19,  768 
Ignorance  of  fraud  alleged,  ig,  768 
What  lapse  of  time  bars  remedy,  ig, 
769 
Legal  title,  i  g,  697 
Lost  Bonds,  I  g ,  741 
Indemnity,  ig,  741 

Indemnity   furnished  upon   each  pay- 
ment of  interest,  ig,  741 
Whether  payment  will  be  enforced  in 
chancery,  i  9,  741 
Money,  19,  710 
mortgages,  i  9 ,  694,  809 

See  infra.  Foreclosure;  Foreclo- 
sure Sale. 
As  to  the  duties,  rights,  compensation, 
etc.,  of  trustees,  see  infra.  Trustees. 
Construction  of  Provisions  of   Railroad 
Mortgages,  19,702 
Authority  of  officers,  ig,  702 
Examples,  ig,  702,  703 
Execution,  ig,7o2 
In  general,  i  9,  702 
Restriction,  ig,  704 
Equitable  mortgages,  i  g ,  697 

Agreement  that  bond  shall  establish 

a  lien,  i  g ,  697 
Examples,  ig,  697,  698 
In  general,  19,  697 
Inoperative  deed,  i  9,  697 
Priority,  ig,  698 

Setting  apart  specific  fund,  ig,  698 
Subsequent  mortgage,  ig,697 
What  constitutes,  i  9,  697 
Form,  I  g,  696 

Death  of  trustee,  ig,696 
Distinction     between    securities    of 
English  corporation   and  those  of 
United  States,  i  9,  697 
English  corporations,  i  g ,  697 
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RAILROAD  SECURITIES— CoB/V 
Mortgages — Confd 
Form — Cont'd 

Legal  effect,  1 9 ,  696 

Legal  title,  19,  696 

Survivorship,  19,  6g6 

Trust  deed  with  power  of  sale,  19, 

696 
Two  or  more  trustees,  i  9,  696 
How  affected  by  consolidation,  4,  272/ 
Power  of  Bailroad  Company  to  Mortgage 
Property,  1 9 ,  694 
Franchise,  i  g ,  695' 
General  statutes,  19,  695 
In  general,  i  9,  694 
Interference  with  discharge  of  public 

duties,  I  9,  695 
Necessity  of  legislative  aulhoritv,  1 9, 

69s 
Property  necessary  for  use  of  road, 

19,69s 
Property   not  necessary   for   use  of 

road,  19,  69s 
Public  duties,  19,  695 
Special  legislation,  i  g ,  695 
Statutory  regulations,  ig,  695 
Presumption  that  bond  and  mortgage 
were  issued  at  the  same  time,  i  9,  725 
Priority,  19,  754 

As  to  -when  a  receiver  is  appointed. 

see  Receivers  op  Railroads. 
Balances  due  other  railroads,  1 9,  755 
Claims  for  advances,  19,  758 
Claims  for  damages  to  passengers  or 

property,  i  9,  75^ 
Claims  for  operating  expenses,  ig, 

754 
Cost  of  material,  i  g,  754 
Diversion  of  earnings,  19,  759 
Equities  Arising  Under  Contracts,  i  g, 

761 

Claim  of  lot  owner  for  damages, 
19,  761 

Ratification  by  receiver,  ig,  761 

When  contract  not   binding  upon 
receiver,  ig,  761 
Equity  subsequently  arising,  19,  754 
Examples,  i  g,  754-760 
■Generally,  ig,  754 
Income,  ig,  759 
Income  insufficient  to  meet  demands 

for  operating  expenses,  i  9,  759 
Mechanics'  liens,  19,  756 
Money  advanced,  19,  756 
Mortgage  in  possession  after  default, 

I9,7S9 
Of  Mortgages  Over  Preferred  Stock  of 
Reorganization,  ig,  763 
Dividends,  i  g ,  763,  764 
Examples,  19,  763 
In  absence  of  specific  agreement, 

I  9,  763 

In  general,  i  g,  763 

Interest  on  mortgages,  ig,  763 

Interest  on   preferred   stock,    i  g 

763 
Original  construction,  19,  758 
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Rolling  stock,  ig,  754 

Supplies  furnished,  19,  754 

Taxes,  ig,  754 

Wages  of  officers  and  employees,  i  g , 

754 
Property  Covered  by  Bailroad  Mortgages, 

19.  704 

After- Acquired  Property,  1 9,  710 

After-acquired  personal  property 
not  embraced  within  terms  of 
mortgage,  19,  713 

Authority  to  mortgage  future- 
acquired  property,  19,  711 

Contracts,  ig,  712 

Effect  at  law,  1 9,  710 

Examples,  19,  710-716 

Examples  of  what  passes,  I  9,  712, 

713 

Generally,  ig,  710 

In  equity,  ig,  710 

Intent  to  pass  after-acquired  prop- 
erty, 19,  712 

Leasehold  interest,  ig,  712 

Necessity  of  special  mention,  19, 
712,  713 

Belative  Priority  of  Liens  and  Mort- 
gages, I  9,  714 
Articles  which  become  fixed  to 

the  railroad,  ig,  716 
Cars  and  locomotives,  19,  715 
Examples,  19,714-716 
Iron  rails,  i  g ,  713 
Mortgagor's  interest,  ig,  714 
Purchase-money  mortgage,   19, 

714 
Telegraph  wires,  ig,  716 
Whether     property     is     incum- 
bered   when    it    comes     into 
mortgagor's  hands,  19,  714 
What     future-acquired      property 

passes,  19,  712 
What  sufficient   indication  of  in- 
tent to  pass  after-acquired  prop- 
erty, 19,  712 
Whether     mortgage     of     future- 
acquired   property   will   be   sus- 
tained, ig,  710 
Authority    under    which   mortgage 

was  issued,  i  g ,  704 
Construction  of  language,  ig,  704 
Construction  of  statute,  ig,  705 
Earnings,  i  g ,  708 

Basis  of  computation,  ig,  710 
Failure  to  take  possession,  i  g,  709 
Generally,  ig,  708 
Gross  earnings,  i  g ,  708 
Income     earned     after    mortgage 

took  effect,  1 9 ,  708 
Net  earnings,  i  9,  708 
Receivers,  ig,  709 
Trustee's  right  to  possession,  ig, 

709 
Where  trustees  take  possession,  1 9 , 

709 
Whether  mortgagor  holds  posses- 
sion, 1 9,  708 
Examples,  ig,  704r-7o7 
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Fixtures,  ig,  707,  718 

Coal,  wood,  etc.,  ig,  708 
-Engines,  etc.,  ig,  707 

Examples,  ig,  707,  708 

Office  furniture,  i  g ,  708 

Rails,  I  g,  707 

Rolling  stock,  ig,  707,  718 

Station  houses,  ig,  707 

Tools  and  implements,  ig,  708 
Generally,  19,  704 
Hotels,  I  g,  705 
In  England,  ig,  704 
In  United  States,  ig,  704 
Lateral  branch,  19,  706 
Money,  ig,  710 

Funds  in  hands  of   treasurer,  19, 
710 

In  hands  of  station  agent,  ig,  710 

Past  income  and  earnings,  i  g,  710 
Property  appurtenant,  ig,  705 
Property  situated   in    another  state, 

I  g ,  706 
Kolllng  Stock,  ig,  716 

Conditional  Sales,  ig,  717 

Acknowledgment    and     record, 

19, 717 
Intention  of  parties,  19,  717 
Lex  rei  sitze,  ig,  717 
Statutes  regulating,  ig,  717 
Validity  of  conditions,  ig,  717 
Examples,  ig,  716,  717 
Fixtures,  19,  707,  718 

Declared    a   fixture    by   statute, 

19,  718 
Whether      regarded    as     rolling 

stock,  19,  718 
Whether  subject  to  levy  or  sale 
on  execution,  ig,  718 
Mortgages  held  to  include  rolling 
stock,  I  g,  716 
Water  stations,  19,  706 
Woodlands,  i  9,  706 
Rails  and  other  articles,  ig,  715 
Rolling  stock,  ig,  707,  716 
Rolling  stock,  whether  personalty,  i  g, 

882 
Station  house,  ig,  707 
Statutory  Liens  and  Mortgages,   ig,698 
,  Aid  bonds,  i  g,  698 
Constitution    forbidding    release   of 

lien ,  19,  699 
Discharging  lien,  ig,  699 
In  general,  i  g,  6g8 
Intention  to  give  lien,  i  9,  699 
Legislative  enactments,  ig,  698 
Obligation  implied  b^'  law,  ig,698 
Power  of  legislature,  1 9 ,  699 
Substitution  of  parties,  ig,  699 
Waiver  of  statutory  lien,  i  9,  699 
Substitution  of  new  bonds  fqr  old,  19, 

Trustees 

Liability  for  Torts,  ig,  932 
Examples,  ig,  932 
Fire  by  railroads,   i  9,  932 
Negligent  management  and  opera- 
tion,  ig,  932 
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Personal  liability,  ig,932 
Scope  of  liability,  ig,  932 
Who  May  Execute,  i  9 ,  699 
Attorney's  fees,  19,  701 
Failure  to  sign  corporate  name,  ig, 

700 
Fixing  corporate  seal,  ig,  700 
Generally,  i  g,  699 
In  whose  name  mortgage  should  be 

made,  i  9.  700 
Irredeemable  bond,  19,700 
Mortgage  executed  out  of  the  state, 

I  9,  700 
Power  of  director,  ig,  699 
President  of  railroad   company,  19, 

700 
Ratification,  ig,  701 

Board  of  stockholders,  19,  701 
Express  ratification,  ig,  ;oi 
Implied  ratification,  ig,  701 
Number  of  stockholders    required 

to  ratify,  i  g,  701 
Payment  of  interest  on  bonds,  i  9, 

701 
Receiving  benefit  of  contract,  19, 
701 
Nature,  ig,  694 
Negligence  of  trustees,  ig,  739 
Megotiahility  of  railroad  bonds^  see  in- 

Jra,  Bonds. 
Notice 

Deceptive  notice  of  sale,  19,  771 
Foreclosure  Sale,  i  g,  751 
Material  error,  ig,  751 
Necessity,  ig,  751 
Notice  to  Mortgage  Trustees,  i  g,  731; 
As  notice  to  cestui  que  trust,  i  g,  735 
Examples,  ig,  735,  736 
In  general,   19,  735 
Novation,  i  9,  741 
President's  power,  19,  700 
Priority 
Priority    of   Mortgages    Over   Preferred 
Stoclc  of  Reorganization,  19,  763 
Dividends,  ig,  763,  764 
Examples,  ig,  763 
In    absence    of    specific    agreement, 

19,  763 
In  general,  i  9,  763 
Interest  on  mortgages,  19,  76', 
Interest    on    preferred     stock,    19, 

763 
Promissory  notes,  see  infra,  Bir.LS  and 

Notes. 
Property  Covered  by  Railroad  Mortgages, 

19,  704 

See   infra.   Property   Covered   by 

Railroad  Securities. 
Authority  under  which  mortgige  was 

issued,  ig,  704 
Construction  of  language,  i  9 ,  704 
Construction  of  statute,  19,  705 
Earnings,  19,  708 

Bases  of  computation,  i  9,  710 

Failure  to  take  possession,  19,  709 

Generally,  ig,  708 

Gross  earnings,  ig,  708 
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RAILROAD  SECURITIES— Co«/'rf 
Property  Covered  Ijy  Eallroad  Mortgages — 
Confd 
Earnings —  Confd 

Income  earned  after   mortgage  took 

eflfect,  19,  708 
Net  earnings,  19,  70S 
Receivers,  ig,  709 
Trustee's  right  to  possession,  i  g,  709 
Where  trustees  take   possession,    ig, 

709 
Whether    mortgagor    holds   posses- 
sion, I  9,  708 
Examples,  ig,  704,  707 
Fixtures,  i  g ,  707 
Coal,  wood,  etc.,  ig,  708 
Engines,  etc.,  ig,  707 
Examples,  ig,  707,  708 
OfBce  furniture,  i  g,  708 
Rails,  ig,  707 
Rolling  stock,  ig,  707 
Station  houses,  ig,  707 
Tools  and  implements,  ig,  708 
Generally,  19,  704 
Hotels,  i  g,  705 
In  England,  i  9,  704 
In  United  States,  19,  704 
Lateral  branch,  ig,  706 
Money,  1 9,  710 

Funds  in  hands  of  treasurer,   19,710 
In  hands  of  station  agent,  ig,  710 
Past  income  and  earnings,   19,710 
Property  appurtenant,  ig,  705 
Property  situated  in  another  state,  19, 

706 
Kolllng  Stock,  ig,  716 
Conditional  Sales,  19,  717 

Acknowledgement  and  record,  19, 

717 
Intention  of  the  parties,  ig,  717 
Lex  rei  sitse,  19,  717 
Statutes  regulating,  ig,  717 
Validity  of  conditions,  19,  717 
Examples,  19,  716,  717 
Fixtures,  i  g,   718 

Declared  a  fixture  by  statute,  19, 

718 
Whether  regarded  as  rolling  stock, 

ig,7i8 
Whether  subject  to  levy  or  sale  on 
execution,  ig,  718 
Mortgages   held   to   include    rolling 
stock,  19,  716 
Water  stations,  ig,  706 
Woodlands,  i  g,  706 
Property  Covered  by  Railroad  Securities 
After-Acquired  Property,  19,  710 

See  infra.  Property  Covered  by 

Railroad  Mortgages. 
After-acquired  personal  property  not 
embraced   within   terms   of  mort- 
gage, 1 9,  713 
Authority   to    mortgage    future- ac- 
quired property,  ig,  711 
Contracts,  19,  712 
EfFect  at  law,  ig,  710 
Examples,  19,  710-716 


368 


Examples   of  what  passes,   ig,  *]\i, 

713 

Generally,  ig,  710 

In  equity,  i  9,  710 

Intent  to  pass   after- acquired  prop- 
erty, I  g,  712 

Leasehold  interest,  ig,  712 

Necessity  of    special    mention,   19, 
712,  713 

Relative   Priority  of  Liens  and  Mort- 
gages, ig,  714 
Articles  which  become  fixed  to  the 

railroad,  i  g,  716 
Cars  and  locomotives,  i  g,  71S 
Examples,  19,  714-716 
Iron  rails,  19,  713 
Mortgagor's  interest,  ig,  714 
Purchase-money     mortgage,     19, 

7M 
Telegraph  wires,  19,716 
Whether  property   is   incumbered 
when  it  comes  into  mortgagor's 
hands,  19,  714 
What  a  sufficient  indication  of  intent 
to    pass    after-acquired   property, 
19,  712 
What    future-acquired     property 

passes,  19,  712 
Whether  mortgage  of  future-acquired 
property  will  be  sustained,  19,  710 
Purchaser  at  foreclosure  sale,  see  infra. 

Foreclosure  Sale. 
Ratification,  19,  701 

Board  of  stockholders,  i  g ,  701 
Express  ratification,  ig,  701 
Implied  ratification,  ig,  701 
Number  of  stockholders   required  to 

ratify,  19,  701 
Payment  of  interest  on  bonds,  19,  7ot 
Receiving  benefit  of  contract,  i  9,  lai 
Receiver,  ig,  709 
Receiver's  Certificates,  20,  392 
See  Receivers  of  Railroads. 
Completion  of  road,  20,  400 
Completion  of  unfinished  road  discour- 
aged, 20,  401,  402 
Consent  of  prior  existing  lienholders, 

20,  39S 
Earnings  diverted  from  operating  ex- 
penses, 20,  401 
Estoppel  to  deny  validity,  20,  396 
Expenditures,  20,  398 
Fund   insufficient  to   redeem   all  cer- 
tificates, 20,  394 
Further  construction,  20,  400 
Improvement  of  road,  20,  399 
In  general,  20,  392 
Labor,  material,  and  supplies  due  prior 

to  appointment,  20,  399 
Lien,  20,  392 
Money  necessary  for  preservation  and 

management  of  property,  20,  398 
Negotiability.  20,  404 

Assignee's  rights,  20,  404 
Bona  fide  holder,  20,  404,  405 
False  and  fraudulent  certificates,  20, 

40s 
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How  payable,  20,  405 
Hypothecation  of  certificates,  2  o,  406 
Indorser's  liabilit}'  as  guarantor,  20, 

404 
In  general,  20,  404 
Irregularly  issued,  20,  406 
Issued  for  other  purposes  than  those 

specified,  20,  405 
Issue    in    excess  of    authority,    20, 

405 

Limit  of  discount  fixed  by  court,  20, 
407 

Notice  to  parties,  20,  404 
Notice,  20,  396 
Notice  to  trustees,  20,  396 
Operation  of  road,  20,  399 
Payment,  20,  392 
Paj'ment  of  taxes,  20,  399 
Payment  out  of  proceeds  of  foreclosure, 

20,  392 
Power  of  court  to  authorize  their  issue, 

20.394 

Preservation  of  the  road,  20,  400,  401 

Priority,  20,  392 

Priority  of  Lien,  20,  403 
Examples,   20,  392-404 
In  general,   20,  392-403 

Purchase  of  rolling  stock,  20,  400 

Purposes  for  which  certificates  are  au- 
thorized, 20,  397-403 

Relaying  tracks  considered  unsafe,  20, 
401 

Reluctance  of  court,  20,  398 

Repairs,  20,  399,  401 

Strict  accordance  with  order  of  court, 

20.  397 

Terms  of  order  not  altered  by  implica- 
tion, 20,  397 

To  paj'  rent  on  locomotives,  20,  401 
Redemption,  ig,  743 

Mortgage  to  secure  state,  i  g,  744 

Validity  of   statute  in   federal   courts, 

19.  7S3 
Whether  general  state  statute  applies 

to  railroad  lands,  ig,  743 
Whether  railroad  should  be  sold  as  an 

entirety,  ig,  744 
Reexecution  of  lost  bonds,  i  g,  728 
Beorganlzation,  i  g,  761,  773 
After  foreclosure,  i  g,  762 
Consent  of  original  bondholders,  i  g, 

763 
Examples,  i  g ,  762 
Generally,  ig,  762 
Power  of  legislature  to  authorize,  i  g, 

773 
Priority  of   Mortgages    Over    Preferred 
Stock,  I g ,  763 
Dividends,  ig,  763,  764 
Examples,  i  g,  763 
In  absence  of  specific  agreement,  i  g, 

763 
In  general,  i  g,  763 
Interest  on  mortgages,  ig,  763 
Interest  on  preferred  stock,  1 9,  763 
Purchasers  as  a  body  corporate,  19, 
773 
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Reorganized  acts,  ig,  773 
Validity  of  agreement  between  credit- 
ors and  bondholders  for  the  purchase 
at  foreclosure   sale  and  reorganiza- 
tion, ig,  762 
Whether  majority  can  control  minor- 
ity, 19,  762 
Boiling  Stock,  i  g ,  707 
Whether    Covered    by   Mortgage,     i  g, 
716 
Conditional  Sales    ig,  717 

Acknowledgment  and  record,  ig, 

717 
Intention  of  the  parties,  ig,  717 
Lex  rei  sitfe,  ig,  717 
Statutes  regulating,  19,  717 
Validity  of  conditions,  ig,  717 
Examples,  19,  716,  717 
Fixtures,  ig,  707,  718 

Declared  a  fixture  by  statute,  ig, 

718 
Whether  regarded  as  rolling  stock, 

19,  718 
Whether  subject  to  levy  or  sale  on 
execution,  i  9,  718 
Mortgages   held    to    include  rolling 
stock,  ig,  716 
Sale,  see  infra,  Foreclosuke  Sale. 
Station  house,  ig,  707 
Statutory  Liens  and  Mortgages,  i  g ,  698 
Aid  bonds,  19,  698 
Constitution  forbidding  release  of  lien, 

19,699 
Discharging  lien,  ig,  699 
In  general,  19,  698 
Intention  to  give  lien,  ig,  699 
Legislative  enactments,  ig,  698 
Obligation  implied  by  law,  ig,  698 
Power  of  legislature,  i  g ,  699 
Substitution  of  parties,  i  9,  699 
Waiver  of  statutory  lien,  19,  699 
Stolen  bonds,  19,  723 
Subrogation,  i  g ,  742 
Examples,  i  g,  742 
Indorsement  of   bonds    by   governor, 

19,742 
In  general,  ig,  742 
Lien  created  by  act  of  legislature,  19, 

743 
State  aid  bonds,  ig,  742 
Trust  deed  and  fo-wer  of  sale  mortgages, 

see  infra,  Mortgages. 
Trustees,  i  g ,  733,  734 
Compensation,  i  g ,  738 

For  what  services  entitled,  ig,  738 

In  England,  ig,  738 

In  United  States,  19,  738 

Reasonable  compensation,  19,  738 
Counsel  fees,  ig,  738 
Debts  of  Mortgage  Trustees  In  Possession, 

19,738 

Counsel  fees,  19,  738 

Expenses,  ig,  738 

Right  of  trustee  to  reimbursement, 

19,738 
Delegation  of  authority,  19,734 
Discretion,  ig,  734 
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Trtstees —  Con  fd 
Duties,  19,  733 

Collusion  with  plaintiff  to  foreclose, 

i9>  734 
Dealing  in  bonds,  19,734 
Delegation  of  duties,  19,  734 
Discrfetion,  19,  734 
Enforcing  nnortgage,  i  g,  733 
Express  terms  of  instrument,  ig,  733 
Failure  to  act,  i  9 ,  735   '  ' 

Implication,  ig,  733 
In  case  of  forfeiture,  ig,  733 
In  general,  ig,733 
Representative   of  bondholders,   ig, 

73S 

Statutes,  I  g,  733 

Whether  bondholder  must  be  a  party 
to  the  suit,  ig,73S 
Expenses,  i  g ,  738 
Failure  to  act,  i  g,  735 
Liability  for  negligence,  ig,"739 
Notice  to  Mortgage  Trustees,  i  g,  735 

As  notice  to  cestui  que  trust,  i  g,  735 

Examples,  i,g,  735,736 

In  general,  19,  735 
Purchaser  at  sale,  i  g,  770 
Reimbursement,  19,738 
Removal,  i  g ,  739 

Absence  from  state,  ig,  740 

Causes,  ig,  739,  740 

Control  of  bondholders,  ig,  740 

Ex  parte  proceedings,  ig,  739 

In  general,  i  g ,  739,  740 

Power  of  court  of  equity,  ig,  739 
Representing  the  bondholder,  19,  735 
Bights  of  Trustees  in  Possession,  i  g ,  736 

After  foreclosure,  ig,  737 

Examples,  i  g ,  736-738 

Fire  communicated  by  railroad,  19, 
738 

In  general,  i  g,  736 

Liability  of  common  carriers,  i  g,  737 

Right  to  retain  possession,  ig,  736, 

737 
Set-off,  ig,  737 
Vacancies,  ig,  740 
How  iilled,  ig,  740 
Proceedings  by  board  while  vacancy 

exists,  ig,  740 
Provisions  in  trust  instruments,  19, 

740 
Statutes,  ig,  740 
Who  May  Execute    a  Corporate  Mortgage 
Form,  ig,  702 
RAINY,  see  Days  ;  Lay  Days. 

Days,  5,  544 
RAISE,  11,370;  19,  945 
RAISED 

Coal  raised,  i  5,  506 
RANK,  19,945 
RANSOM,  1 1,  475 ;  19,946 

General  average,  8,  1302 
RAPE,  19,946 
See  Assault. 

See  generally,  Fornication;    Seduc- 
tion. 
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Accessories,  19,948 

"Against  her  will,"'  i,  325 

Assault  with  Int^at  to  Commit,  i,  806;  4, 

663;  19,  968 

Assault    with     intent    to    use    utmost 
force,  I  9,  969 

Boy  under  fourteen,  i  9, 947 

Burden  of  proof,  i,  807 

Definition,  19,968 

Indecently  fondling  to  obtain  consent, 
1,807 

Indictment,  19,969 

Intent  to  use  force,  i ,  806 

Proof  of  rape,  19,  969 

Reputation  of  prosecutrix,  ig,  969 

Utmost  resistance,  1 9 ,  969 

What  constitutes,  19,  968,  969 
Attempt  to  Commit,  4 ,  663 

See  infra,  Assault. 
Burglary  with  intent  to  commit,  2 ,  692 
"By  force,"  2,  704 
Carnal  Knowledge  Necessary,  2,735;  '9i 

949 

Emission,  ig,  949 

Necessity  of  actual  carnal  knowledge, 

19,949 

Penetration,  19,  949 

What  penetration  sufficient,  i  9,  950 
Character,  3,  112  ;   i  g,  96 

See  infra.  Chastity. 

Acts  of  illicit  intercourse  with  defend- 
ant, I  g,  961,  962 

Acts   of    unchastity  committed    with 
other  persons,  ig,962 

Cross-examination,  19,962 

Particular  acts  of  unchastity  with  third 
persons,  i  9,  963 

Showing  general  reputation  for  chas- 
tity, 3,  158;   19,961 
Chastity,    3,    112;    19,   961,    964;    29, 

807 

Reputation  for,  3,  158;  19,  961 

Compelling  prosecutrix  to  answer, 

3,159 
Previous  to  the  supposed  offense,  3, 

158 
Prior  illicit  intercourse  with  defend- 
ant, 3,  158 
Proof  by  inferences,  3,  160 
Proof  of  reputation,  3,  158 
Remote  acts,  3,  160 
Specific    acts    of    intercourse    with 

other  men,  3,  158 
Specific  acts  with  other  men  as  ex- 
plaining physical  condition  of  thb 
prosecutrix,  3,  159 
Subsequent  reputation  for  unchastity, 
3,158 
Child,  see  infra,  Consent  ;  Infants. 
Civil  action,  ig,  969 
Consent,  ig,  951 

See  infra.  Resistance. 
Age  of,  1,326;   19,  9SI,  952 
Children,  3,  665 
Child  under  ten  years,  i  9,  948 
Connection  with  a  woman  while  asleep, 
19,951 
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Female  within  the  age  of  consent,  19, 

951 
Incapacity  to  give  consent,  1,326;   ig, 

951.  952 

Insane  woman,  3,  664;   19,  952 

Intoxicated  woman,  19,  951 

Obtained  fraudulently,  3,  666;   19,950 

Reluctantl3'  given,  19,  951 

Representations   that   intercourse  is  a 
part  of  medical  treatment,  19,  952 

Surgical  operation,  19,  952 

Unconscious  woman,  19,951 
■Conspiracy  to  commit,  4,  597 
Corroboration,  see  infra,  Witnesses. 
Definition,  15,211;    19,946 
Depositions,  i  9,  966 
Emission,  i  9,  949 
Xvidence,  7,52;   i ,  806 

See  infra,  Character;  Witnesses. 

Admissions,  19,  966 

Condonation,  19,  963 

Depositions,   19,  966 

Examples,  19,  964-966 

Good  character  of  accused,  i  9,  964 

Held  not  inadmissible,  19,  962 

Of  age  of  child,  1,327;    1 9 ,  959 

I>reTlous  Conduct  of  Accused,  i  9 ,  963 
Examples,  i  9,  963 
Improper    acts   of  solicitation,    19, 
961-963 

Sufficient     to     sustain    conviction,    i, 
806;  I  9,  964 

Various  matters  of  evidence,  19,  963, 
964 

Venereal  disease,  ig,  966 
Examination  of  Prosecutrix,  i  9,  961 

Question  as  to  connection  with  other 
men,  7,  no 
Expert  and  opinion  evidence,  7,  500 
Feloniously,  19,  956 
Torce,  I  9 ,  950 

Actual  or  constructive,  19,  950 

Apprehension  of  death,  ig,  950 

As  an  element  of,  8,  99 

Fraud,  19,  950 

Intent  to  succeed  in   all   events,    ig, 

950 
Necessity,  19,  950 
■    Sufficient  force  to  accomplish  purpose, 

19.950 

Threats,  ig,  950 

What  must  be  shown,  ig,  950 
"  Forcibly  and  against  her  will,  "  19,957 
Traud,  3 ,  666 ;  i g ,  950 

Connection  through,  ig,  951 

Representation    that    intercourse  is  a 
part  of  medical  treatment,  i  g,  952 

Under  pretense  of  performing  surgical 
operation,  i  g,  952 
Homicide  to  prevent,  g,  538 
Susband  and  Wife 

Witnesses,  9,  807 
Illegal  marriage,  the  illegality  of  which  is 

known  to  pretended  husband,  3,  666 
Indictment,     see      infra.     Joinder     of 

Counts;  Joinder  of  Parties, 

Age  of  consent,  19,956 
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Charge  that  offense  was  committed  by 

male,  19,  955 
Charging  the  Offense,  i  g ,  956 

Allegations   which   have   been  held 
sufficient,  i  9,  957 

Assault  with  intent  to  commit  rape, 

19,957 
Child  under  the  age  of  consent,  19, 

957 
"Consent,"  19,  957 
"Feloniously,"  19,  956 
"  Forcibly  and  against  her  will,"  i  g, 

957 
Insufficient  allegations,  ig,  957 
Omissions,  19,  957 
"Rape,"  ig,  957 
"  Ravish,"  i  9,  957 
"Unlawfully,"  ig,  956 
Complainant  not  the  wife  of  defendant, 

19.955 
Conclusion,  ig,  95S 
Conviction    of   attempt   or   assault  on 

indictment  for  rape,  i  9,  954 
Descriptive  allegations,  19,  955 
Female,  19.  95S 
Infants,  i  9,  956 
Place,  19,  956 
Proof  of  unnecessary  averments,  ig, 

956 
Stating   that   prisoner    was  over  four- 
teen, ig,  955 
Substitution   of    "violently"   for  "by 

force,"  19,  957 
Unnecessary  averments,  19,  955,  956 
Infants 

Child  as  Witness,  i  g,  958 

Confirmation,  19,958 

How  age  of  infant  is  shown,  i,  327; 

19.  959 
Swearing  infant,  i  9,  958 
Too  young  to  understand  the  nature 

of  an  oath,  1 9 ,  958 
Unsupported  evidence  of  infant,  19, 
9S8 
Child  under  ten  years,  i  g,  948 
Indictment,  i  g,  956 
Presumption,  i  g ,  46 

As  to  capacity  of  a  boy  under  four- 
teen, 4,  684;  I  g,  947 
Insanity,  i  g,  952 
Instructions,  ig,  967 

Examples,  11,  274;   19,  967,  968 
In  general,  i  9,  967,  968 
When  instruction  is  bad,  i  9,  967 
Joinder  of  Counts,  ig,  954 
Assault  in  rape,  ig,  954 
Cargal  knowledge  of  child,  ig,  954 
Conviction   of   attempt  or   assault  on 

indictment  for  rape,  i  g,  954 
Whether  prosecutor  may  be  compelled 
to  elect,  1 9 ,  954 
Joinder  of  Parties,  i  9,  953 
As  principals,  i  9,  953 
Examples,  ig,  953 
In  general,  i  g ,  953 
Who  may  be  joined,  i  g,  953 
Limitation  of  actions,  13,  725 
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RAPE— CoBi'rf 
Merger,  i  5,  366 

Misrepresentation,  see  infra.  Fraud. 
Penetration,  19,949 
Person  on  whom  the  crime  may  be  com- 
mitted,! 9,  948 
Freaumptions 

Capacity  of  boy  under  fourteen  years, 
4,  684;   19.947 

Consent  of  child  under  ten  years,  see 
infra.  Consent. 

Infants,  19,  46 

Of  capacity,  19,947 
Previous  statements  of  prosecutrix,   29, 

824 
Prosecutrix,  see  infra.  Witnesses. 
Ravish,  19,  957 
Res  gestae,  4,  863 
Resistance,  19,  951 

See  infra.  Consent, 

Connection  through  fraud,  ig,  951 

In  general,  19,  95' 

Unintentional  consent,  19,  951 

What  force  necessary,  19,  951 
Sleeping  woman,  i  9,  951 
The  Ferson  Who  Slay  Commit  the  Grime, 

1 9 ,  947 

Assault  with   intent  to  commit  rape, 

19.947 
Infants  under  the  age  of  fourteen,  19, 

947 
Ph^-sical  capacity,  i  9,  947 
Presumption  of  incapacity,  ig,  947 
Threats,  i  g,  950 
Unconscious  woman,  19,  951 
Unlawfully,  ig,  956 
Venereal  diseases,  19,  966 
Verdict,  19,  968 

When  fornication  becomes,  8 ,  556 
Witnesses,    see    infra.    Husband    and 
Wife. 
Frosecutrlx,  i  g ,  958 

Character ,  see  infra.  Character. 
Competency,  19,  958 
Corroborating  circumstances,  t  g ,  958 
Her  Complaint  at  the  Time,  1 9 ,  959 
Further  corroboration,  19,  960 
Hearsay,  i  g,  959 
Lapse  of  time,  i  g,  g6i 
Name  of  person  charged,  i  9,  959 
Particulars  as  narrated  by   prose- 
cutrix, 19,  9S9 
Particulars   of  cross-examinatipn, 

19,960 
What   may  be  given  in  evidence, 

19,959-961 
Whether  admissible  in  corrobora- 
tion, I  9,  959 
Her  CroBs-ExamlnaUon,  7,iio;ig,96i 
Acts  of  unchastity  committed  with 

other  persons,  7,  no;   19,  962 
Scope,  19,  961 

What  questions  proper,  19,  961 
When   prosecutrix    is   uncorrobo- 
rated, ig,  961 
Necessity  of  corroboration,  19,  958 
What  corroboration  sufficient,  1 9, 958 


When  an  Infant,  1 9 ,  958 
Confirmation,  19,  958 
How  age  of  infant  is  shown,  i  g, 

959 
Swearing  infant,  ig,  958 
Too    young    to    understand     the 

nature  of  an  oath,  i  g,  958 
Unsupported  evidence  of   infant, 

1 9 .  958 
RATE,  1 9.  970 

Of  interest,  see  Interest. 
RATES,  see  Freight. 
RATIFICATION,  i  g,  970 

By  one  upon  attaining  his  majority,  of 
promises   made    during  infancy,   see 
Infants. 
For    ratification    of  agent's    acts,     see 

Agency. 
Master'-s    ratification   of  servants   tor- 
tious acts,  see  Master  and  Servant. 
Of  a  treaty,  see  Treaties. 
Of  the  acts  of  a  corforation,  see  Cor- 
porations ;  Officers  and  Agents 
OF  Private  Corporations. 
Of  the  acts  of  a  public  officer,  see  Pub- 
lic Officers. 
Of  the  contract  of  a  married  Tvoman,  see 

Married  Women. 
Of  award,  i,  714 

Partner's  ratification  of  the  acts  of  his 
co-partners,  see  Partnership. 
RATS 

In  bill  of  lading,  2 ,  240 
RAVINE,  8,  1373;  19,970 
RAVINES,  see  Surface  Waters. 
RAVISH,  1 9,957 
READ,  19,  970 
READINGS,  see  Statutes. 
READY,  19,971 

Ready  and  willing,  ig,  971 
Ready  money,  ig,  971 
REAL,  I  g,  971 

Real  danger,  ig,  971 
Real  representative,  21,  17 
REAL  ACTIONS,  19,971 

See    Assizes;     Ejectment;     Entry, 
Writ  of;    Forcible     Entry    and 
Detainer. 
Classes,  i  9,  971 
Code  states,  i  9,  972 
Definition,  ig,  971 
Droitural  actions,  ig,  971 
Joinder,  1 1 ,  996 
Possessory  actions,  i  g,  971 
Writ  of  formedon,  ig,  972 
Writ  of  quod  ei  deforceat,  i  9,  972 
Writ  of  right,  i  g,  972 
Writ  of  right  of  dower,  i  g,  972 
REAL  COVENANTS,  ig,  973 
See  Covenants,  Action  of;  Implied 

Covenants  ;  Leases. 
See  generally.  Warranty. 
Conditions,  see  Deeds. 
Acceptance    equivalent   to   a  covenant, 

1 9 .  974 
Action 

Whether  local,  19,  ion 
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Will  lie  for  fraud  though  deed  contains 
covenants  of  title,  5,  340 
"Acts  and  means,"  19,983 
Actual  seisin,  see  infra.  Covenant  for 

Seisin. 
Adverse  Possession,  i  g,  980 
Covenants  for  seisin,  i  g,  980 
Examples,  i  g ,  980 
In  England,  ig,  980 
In  United  States,  ig,98o 
Whether  a  breach,  i  9,  980 
Alteration  in,  5,  425 
Assignor  in  insolvency,  1 1,  189 
Bankruptcy,  ig,  1012 

Effect  of  discharge  in,  ig,  1012 
Estoppel,  ig,  1026 
Breach,  see   infra.   Measure  op  Dam- 
ages FOR  Breach;  Running  with 
THE  Land. 
Burden  of  Proof,  19,  996 

Breach  of  covenant  of  warranty',  i  9, 996 
Breach  of  quiet  enjoyment,  i  g,  996 
Confirmation  of  grant,  ig,  1027 
Contracts  as  covenants,  i  g,  973 
Conveyance 

As  to  covenants  for  good  right  to  con- 
vey,    see    infra.     Covenant     for 
Good  Right  to  Convey. 
Coats 

Incurred  in  defending  suit,  ig,  1017 
Counsel  fees,  19,  1018 
Covenant  Against  Incumbrances,  i  o,  362 
Action  of,  10,  262 
Bill  quia  timet  to  enforce,  2,  259 
Damages,  4>  49^;  10,  3^3 
Basements,  4,  481 
Highways,  10,  368 
Party-vfall,  10,  369 
Public  easements,  10,  368 
Right  of  way  ,10,  369 
Right  to  cut  ditch,  i  o,  368 
Right  to  cut  drains,  10,  368 
Use  of  spring,  10,  368 
Evidence  of  incumbrances,  4,  559 
Improvements    Required  or    Forbidden, 
10,370 

Building  restrictions,  10,  370 
Dower,  10,  371 
Knowledge   and   parol    agreements, 

10,  371 
Lease,  10,  370 
Indemnity  Contract,  10,  411 

Purchase  of  incumbered  lands,   10, 

411 
Save  harmless  from  lien,  i  o,  412 
Land  partly  incumbered,  10,  366 
Measure  of  damages  for  breach  of,  4, 

496,  568;  10,  363 
Mortgages,  4,  481;   10,  366 
Municipal  assessments,  10,  364 
Municipal  assessments  in  New  York, 

10,364 
Nature  of,  10,  362        \ 
Nominal  damages,  4,  569 
Party-wall,  4,482;   18,4;   ig,  1003 
Possession,  Breach  of  Covenant,  10,  367 
Former  possession,  10,  367 
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Incumbrances  after  date  of  covenant, 
10,  367 
Railroad's  right  of  way,  4,  488;    ig, 

839 
Subsequent  assessments  which  grantee 

promises  to  pay,  10,  365 
Taxes,  4,  482;   10,  363 
When  Broken,  4,  481 

Any  charge  constituting  a  lien  upon 

the  estate,  4,  481 
Ascertained  taxes,  4,  481 
Assessments  for  streets,  etc.,  4,  482 
Covenant  restricting  use  of  premises, 

4,481 
Easements   and   servitudes,    4,   481; 

10,368 
Existence  of  a  right  of  dower,  4,  481 ; 

5.905 
Inchoate  right  of  dower,  4,  481 
In  general,  4,  481 
Judgment  lien,  4,  481 
Outstanding  lease,  4,  481 
Outstanding   life   estate   or   term  of 

years,  4,  481 
Outstanding    mortgage    or   deed   of 

trust,  4,  481;   10,  366 
Outstanding  paramount  title,  4,  4S1 
Public  highway,  4,  487 
Right   of   third    party    to    maintain 

drains,  aqueducts,  etc.,  upon  land, 

4,482 
Right  to   cut   and  remove  standing 

trees,  4,  482 
Taxes,  4,  482;   10,  363 
When  right  of  action  arises,  4,  482 
Whether   covenant  is  one  in  present! 
and  broken  as  soon  as  made,  or  in 
futuro   and  enforceable  by  any  one 
injured  by  the  incumbrance,  4,  480 
Whether  dower  is  an  incumbrance,  4, 

481;   5.  90s 

Whether  it  runs  with  the  land,  4,  480 
Covenant    Against    Sale    of   Intoxicating 

Liquors 

Effect  of  granting  license,  1 1 ,  653 
Covenant  as  to  the  Use  of  Beal  Estate,  i  g, 

974 

See  infra.  Running  with  the  Land. 
Covenantee's   knowledge  of   the  incum- 
brance, 4,  482 
Covenant  for  Further  Assurance,  4,  448; 

19,984 

Assignment  for  breach,  i  9,  985 

Enforcing  performance,  1 9 ,  985 

Estoppel,  I  9,  1023 

Examples,  i  g,  984,  985 

Lawful  acts,  19,  984 

Levying  fines,  i  9,  984 

Measure  of  damages,  19,  1019 

Nature  of,  4,  488 

Nature  of  estate  conveyed,  i  g,  985 

Necessary  acts,  i  g,  984 

Other  covenants  in  deed,  19,  984 

Pleadings,  19,  985 

Practicable  acts,  19,  984 

Request  and  refusal,  ig,  984 

Scope  of  the  covenant,  i  g,  984 
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REAL  COVENANTS— Co«/'rf 
Covenant  for  Further  Assurance — Cont'd 
Technicalities,  19,  985 
Unreasonable  delay  in  request,  19,984 
Void  when  contained  in  a  void  con- 
veyance, 4,  488 
Wlien  acts  may  be  required  under  cov- 
enant, 19,  984 
When  broken,  19,  984 
When   request  for  performance   must 

be  made,  4,  4 88 
Whether  deed  executed  must  contain 

covenants,  19,  985 
Whether  such  run  with   the  land,   4, 

498 
Whether  they  run  with  the  land,  4, 498 
Covenant  for  Good  Eight  to  Convey,    ig, 
981 

See  infra.  Covenant  for  Seisin. 
Damages,  19,  1014 
Estoppel,  I  9,  1023 
In  general,  i  9,  g8i 
When  Breach  Occurs,  1 9,  1006 

Covenant  broken  as  soon  as  tnade, 
19,  1006 

In  Colorado,  19,  1008 

In  England,  19,  1006 

In  Indiana,  19,  1007 

In  Iowa,  19,  1007 

In  Maine,  i  9,  1008 

In  Minnesota,  i  9,  1008 

In  Missouri,  19,  1007 

In  Ohio,  19,  1007,  1008 

In  United  States,  19,  1006 

In  Wisconsin,  19,  1007 

Covenant  for  Quiet  Enjoyment,  4,  483,  499; 

I  2,  101 1 ;  19,  982,  986,  1014,  1017,  1019 

See  infra.  Covenant  of  Warranty. 

"  Acts  and  means,"  of  the  grantor,  19, 

983 
Allegation  of  eviction,  4,  533 
Averring  breach,  4,  534 
Bill  quia  timet,  2,  259 
Burden  of  proof,  19,  996 
Claim  against  grantor,  19,  982 
Constitutional  or  legal  conditions,  19, 

982 
Constructive  eviction,  ig,  994 
Covenant  of  warranty,  i  9,  996 
Definition,  4,  483;   19,  982 
Disturbance  by  an  appointee,   i  9,  982 
Disturbance  by  lessee,    19,  982 
Disturbance  by  mortgagee,  19,  982 
Dower,  5,  905;  19,  ^2 
Entr3'  of  grantor  upon  demised  premises 

for  purpose  of  making  repairs,  4,  483 
Eviction,  4,  483,  533;  19,  983,  989 
Estoppel,  1 9,  1023 
Examples,  i  g,  982-984 
Extending  to  possession  only  and  not 

to  title,  4,483 
Lease,  4,483;  5,538,539;  12,696 

For  years,  4,  483 

Right  of  action  against  landlord,  12, 
696 
Measure  of  damages,  4,  493,  494,  496; 

19,  1014,  1017,  lotg 
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Necessity    of    eviction    to    constitute 

breach,  4,  521 
"  Neglect  or  default,"  i  9 ,  983 
Partial  eviction,  4,  485 
Pleading,  i  9,  996 
Restriction  to  disturbance  by  grantor, 

19,  982 
Special  covenant,  i  g ,  987 
Statute  of  frauds,  8,  698 
Terre-tenants,  4,  483 
Tortious  acts  of  covenantor,  ig,  987    ■ 
Tortious  disturbance,  19,  986 
Trespassers,  i  9,  987 
Unlawful  and  wrongful  eviction,  4,  483 
What  Constitutes  a  Breach,  4 .  483 

Acts  of  trespass  by  the  grantor,  4, 

^485 

Constructive  eviction,  4,  484 

Dispossession  by  exercise  of  right  of 

eminent  domain,  4,  4S4 
Dispossession  by  the  government,  4, 

484 
Dispossession  by  the  public  enemy, 

4.484 
Erections  constructed  by  the  lessor, 

4,484 
Flooding  lands,  4,  484 
Necessity  of  actual  eviction,  4,  483 
What  amounts  to  actual  eviction,  4, 
484 
What  constitutes  an  eviction,  i  g ,  983 
What  constitutes  the  action  of  eviction, 

19,989 
When  broken,  4,  483 
Whether  it  extends  to  acts  of  strangers 
not  claiming  a  superior  title,. 4,  483 
Whether  they  run   with  the  land,  4, 
498 
Covenant  for  Seisin,  i  g ,  976 
Action  for  breach  of,  4,  478 
Adverse  Possession,  i  g ,  980 
In  England,  ig,  980 
In  United  States,  ig,  980 
Burden  of  proof,  ig,  981 
Covenantee  holding  true  title  at  time 

of  convej-ance,  ig,  980 
Covenant  for  Good  Right  to  Convey,  i  g, 
978 

Action  by  Remote  Grantee,  4,  478 
See  infra,  Covenant  for  Good 
Right  to  Convey. 
Adverse  possession  of  part  of  land  as 

breach,  4 ,  479 
Breach  where  estate  is  less  in  quan- 
tity   and    quality    than     that    de- 
scribed, 4,  479 
Breach  where  property  has  upon  it 
buildings  belonging  to  others,   4, 

479 

Comparison  of,  4,  477 

Concurrent  seisin  in  another  as  ten- 
ant in  common  as  breach,  4,  479 

Conveyance  in  the  execution  of   a 
power,  I  g,  981 

Damages  for  breach,  4,  478 

Definition,  4,  477 

Doctrine  of  actual  seisin,  19,977 
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Easement 

Whether  an  existing  easement  is  a 
breach  of  a   covenant  of  seisin, 

4,479 
Whether   easements   constitute    a 
breach,  4,  479 
Fixtures,  etc.,  belonging  to  another 

as  breach,  4,  480 
If  broken  at  all,  broken  at  their  in- 
ception, 4,  479 
Judgment  or  mortgage  as  breach,  4, 

479 
Material    deficiency    in    amount    of 

land  conveyed  as  breach,  4,  479 
Nominal    damages    for    breach,    4, 

480 
Outstanding  estate  as  breach,  4,  479 
Outstanding  title  as  breach,  4,  479 
Public  highway  as  breach,  4,  479 
Right  of  dower  as  breach,  4,479 
Right  of  way  as  breach,  4,  479 
Seisin   implying  a  right  to  convey, 

19,  98t 
What  amounts  to  a  breach,  4,  478- 

480 
Where   land    purporting   to  be  con- 
veyed does  not  exist  as  breach,  4, 

479 
Whether    right    to    convey   implies 

seisin,  ig,  981 
Whether  synonymous  with  covenant 

of  seisin,  i  9,  981, 
Whether  there  is  a  breach  if  grantor 
is  in  actual  possession  at  the  time 
of  conveyance,  4,  477 
Whether  they  run  with  the  land,  4, 
498 
Damages  for  breach,  4,  478;    19,  1014 
Declaration,  4,  535 
Definition,  19,  976 
Doctrine  of  actual  seisin,  ig,  977 
Easements  or  incumbrances,  19,  980 
Estate  for  life  outstanding,  i  g,  979 
Estate  for  years  outstanding,  i  g ,  979 
Estate  in  common,  ig,  979 
Estate  tail,  ig,  979 
Estoppel,  ig,  1023 
Grantor  with  no  title,  i  g,  979 
Indefeasible  estate,  19,  977 
Indefeasible  estate    not   expressly   as- 
sured, I  9,  979 
In  England,  ig,  976 
In  Maine  and  Massachusetts    19,  977 
In  Nebraska,  ig,  978 
In  Ohio,  19,  978 
In  United  States,  ig,  976 
Measure  of  damages  for  breach,  4,495 
Origin  of  the  doctrine,  19,978 
Other  parties  with  rights  in  the  prem- 
ises, I  9,  979 
Pleading  Breach  of  Covenant,  i  g,  981 
Allowing  special  damages,  i  g,  981 
Assigning  breach  of  covenant,  ig, 

981 
Averring  eviction,  19,  981 
Negativing  words  of   covenant,  19, 
981 
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Setting  out  particulars  of  paramount 
title,  I  9,  981 

Under  modern  codes,  ig,  981 
Scope  of  the  covenant,  19,  976 
Seisin  in  the  sense  of  possession,  ig,' 

978 
Seisin  in  the  sense  of  title,  i  9,  976 
Things   appurtenant   to  land,  19,979, 

980 
Title  defeasible,  i  g,  980 
Title  not  actually  invalid,  ig,  980 
To  bar  actual   possession  under  color 

of  title,  ig,  97S 
Undivided    portion    of    the   premises 

covenanted  for,   19,979 
What   amounts   to   a  breach   of  cove- 
nant, I  9,  979-981 
When  Breach  Occurs,  19,  1006 

Covenant  broken   as  soon  as  made, 
19,   1006 

In  Colorado,  ig,  1008 

In  England,  ig,  1006 

In  Indiana,  ig,  1007 

In  Iowa,  I  9,  1007 

In  Maine,  i  g,  1008 

In  Minnesota,  19,   1008 

In  Missouri,  ig,   1007 

In  Ohio,  ig,  1007,  1008 

In  Wisconsin,  ig,  1007 

In  United  States,  ig,  1006 
Where  grantor  is  not  seised  at  time  of 

conveyance,  4,  475 
Where   land   is   not  in  existence,  19, 

,  979 

Whether  in   presenti  or  futuro,  4,  532 
Covenant  for  Title,  i  9 ,  974 

Agreement    to    convey    by    warranty 

deed,  i  9,  975    . 
Are  real  covenants,  4,  475 
Estoppel,  I  g,  1020 
Fiduciary  grantor,  i  g,  975 
Generally,  i  9,  974 
In  America,  19,975 
In  Pennsylvania,  19,  975 
Ministerial  grantors,  19,  976 
No  defects  in  title,  i  9,  976 
Partition,  i  7 ,  674 

Contribution  in  case  of  eviction,  17, 

675 
Co-tenant    claiming    by    paramount 

title,  17,675 
Covenants  of  warranty  incorporated 

in  partition  deeds,  17,  675 
Express    warranty     displacing     im- 
plied warranty,  17,  676 
Tenants  in  common  by  descent  from 

a  common  ancestor,  17,  675 
Voluntary  partition  without  express 

warranty,  i  7,  674 
Whether   there    is  any  warranty  by 
implication,  17,674 
Power  of  attorney  to  convey,  19,  975 
Rise  of  covenants  for  title,  19,  975 
Under  what  circumstances    used,    ig, 

975 
Covenant  in  restraint  of  trade,  3,  885 
Covenant  of  non-claim,  19,986,  990 
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Covenant  of  Warranty,   4,  475;    ig,  9S6, 
1014,  1017,  1019 
Acts  of  grantor,  i  9 ,  986 
Actual  eviction,  ig,  989 
Adverse  legal  proceedings,  19,  995 
Adverse  title  must  be  hostilely  asserted, 

19,  990 
Allegation  of  eviction,  4,  533 
As  a  personal  covenant,  4,  485 
As  covenant  for  quiet  enjoyment,   ig, 

986 
Assertion  of  title  by  original   vendor, 

19,  995 
Breach  of  Warranty 

Burden  upon  guarantee  to  show  that 

title  was  paramount,  4,  486;   ig, 

996 
Constructive   dispossession,    4,  486; 

19,  994 
Eviction   by   legal    process   under  a 

prior  mortgage,  4,  486 
Eviction  by  paramount  title,  4,  485  ; 

7,42;   ig,  988 
Exercise  of  right  of  eminent  domain, 

4,486,487;   19,987 
Existence  of  an  easement  of  a  right 

of  way,  4,  486 
Existence  of  paramount  title,   4,  486 
Illegal  or  tortious  eviction,  4,  487 
Judgment  in  ejectment,  4,  486 
Necessity  of  eviction  by  process   of 

law,  4,  486 
Opening  of  a  highway,  4 ,  486 
Voluntarily    yielding   possession   to 

owner  of  paramount  title,  4,  486 
Breach  of  warranty,  vphat  constitutes, 

4,  48S>  486 
Burden  of  proof,  1 9 ,  996 
Constructive  eviction,  4,  486;   ig,  994 
Covenantee  buying  adverse  title,  i  g,992 
Covenantee  surrendering  premises,  i  g, 

991 
Covenant  of  non-claim,  ig,  986,  990 
Definition,  4,  485 
Dower,  5 ,  905 
Effectiveness  of,  4,  485 
Eminent  domain,  4,  486,  487;   ig,  987 
Estoppel,  I  g,  1022,  1023 
Eviction,  4,48s;   7,42;  19,988 
Failure  to  record    deed   or   mortgage, 

19,988 
Form  of  the  covenant,  i  g ,  985 
Generally,  ig,  986 
General  Warranty 

Estoppel,  ig,  1022 
Going  to  the  title  as  well   as   to   the 

possession,  4,  485 
In  Nebraska,  i  g,  991,  993 
In  New  York,  i  g,  991,  992,  993 
Loss  of  incorporeal  right,  ig,  996 
Measure  of  damages  for  breach,  4,  495, 

567;   7,42 
Mere  trespasses,  ig,  987 
Necessity  of  eviction,  4,  521 ;    i  g,  989 
Necessity  of  judgment  in  favor  of  ad- 
verse title,  19,  991 
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Necessity    of    physical    expulsion    of 
covenantee,  19,991 

"  Occupying  claimant's  acts ,"   19,  992 

Ouster  in  pais,  ig,  991 

Pleading,  ig,  996 

Public  sale  by  order  of  court,   ig,  995 

Quia  timet,  2,  259 

Restricted,  ig,  986 

Risk  of  covenantee,  ig,  993 

Running  with  the  land,  4,  485,  498 

Sale  of  premises,  i  g,  994 

Setting  forth  title,  19,  996 

Special  warranty,  ig,  1023 

Statute  of  frauds,  8,  698 

Subsequent  conveyance  bv  covenanter, 
I  g ,  988 

Suit  in  equity,  19,  988 

Tortious  act,  19,  987 

Tortious  act  of  covenanter,  i  g ,  987 

Tortious  disturbance,  ig,986 

Unknown  in  England,  19,985 

What  amounts  to  a  breach  of  covenant, 
19,986,996 

What  constitutes  an  eviction,   ig,  989 

What  does  not  constitute,  i  g,  985 

Where  covenant  of  warranty  includes 
other  covenants,  19,  990 

Whether  they  run  with   the   land,    4, 
485,  498 
Covenants  to  Insure 

Equitable  mortgage,  13,  612 
Covenant  to  stand  seised,  19,  1069 
Damages,  see  infra.  Measure  of  Dam- 
ages FOR  Breach. 
Definition,  4,  475  ;  ^  9,  973  , 
Easements,  10,  368;   ig,  980 
Eminent  Domain 

Covenant  of  warranty,  4, 486,  487;    i  g, 

987 
Enforcement  of  real  covenant  against  es- 
tate of  decedent  when  broken   during 
lifetime,  5,  310 
Enumeration  of,  4,  477 
Equity  of  redemption,  ig,999 
Essentiality  of,  4,  477 
Estoppel 
Operation  of  Real  Covenant  by  Way  of 
Estoppel,  7,  g  ;  ig,  1020 
Actual  eviction,  19,  1025 
Adverse  possession,  7 ,  9 
After-acquired  estate,  19,  1020 
After-acquired  title  has  been  assigned, 

I  9,  1026 
After-acquired  title  held  to  inure  to 

grantee,  1  g,   1021 
Application  to  personal  property,  7, 

12 
Bankruptcy,  7,  10;   ig,  1026 
Confirmation  of  grant,  ig,  1027 
Covenants  for  title,  ig,  1020 
Deed  or  mortgage,  ig,  102 1 
Further  assurance,  ig,  1023 
General  principles,  7,  12;  19,  1020 
General  rule,  7,  9 
General  warranty,  ig,  1022 
Good  title  afterwards  acquired,  19, 
1020 
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Heirs,  7,  12 

Implied  covenants,  1 9 ,  1024 

In  England,  19,   1021 

Innocent  purchaser  from  grantor,  7, 
II 

In  partition,  7,  10 

Intention  of  instrument,  19,  I02i 

In  United  States,  19,  1021 

Judicial  sale,  7,  10 

Limitations,  7,  9 

Married  woman's  covenants  of  her 
own  land,  7,  9 

Married  women,  7,  9;  19,  1026 

Married  women  joining  with  hus- 
band to  bar  dower,  7,  9 

Mortgages,  7,  10 

Non-claim,  19,  1024 

Notice  of  prior  conveyance,  i  9,  1024 

Operation  of  the. law,  19,  1022 

Quiet  enjoyment,  19,  1023 

Registry  acts,  7,  11 

Release  or  quitclaim,  7,  10;  19, 
1021 

Right  to  convey,  19,  1023 

Sealed  lease,  7,  11 

Seisin,  19,  1023 

Special  warrantj',  1 9 ,  1023 

Statute  of  limitations,  i  9,  1026 

Statutes;  7,  10 

Statutory  estoppel,  1 9,  1022 

Statutory  homestead,  7,  9 

Tax  title,  7,10 

Title  in  trust,  7,  10 

What  Covenants  Create  TMs  Estoppel, 

7,9 

Covenants   for   further  assurance, 

7,9 
Covenants    for    quiet   enjoyment, 

7,9 
Covenants   of    general   warranty, 

7,9 
General    warranty     in    quitclaim 

deed,  7,  10 
Statutory  covenants,  7,  9 
When  covenantee  may  be  prevented 
from  proceeding  on  his  covenant, 
19,  1025 
When  there  is  no  estoppel,  ig,  1021 
Where  covenantee  has   never   been 

given  possession,  19,  1025 
Where  deed  contains  no  warranty, 

7,  II 
Where  no  right  of  action  exists,  i  9, 

1025 
Whether  covenantee  forced  to  take 
property,  19,  1025 
Eviction,   4,  48s;    7,  42;   19,   983,    988, 
989 

Actual  eviction,  i  9 ,  989 
Constructive  eviction,  19,  994 
Covenant  of  warrant^',  i  9,  989 
Quiet  enjoyment,  19,  989 
Executors  and  Administrators 

Liability  upon,  19,  1012 
Oood  and  Sufficient  Deed,  8,  135S 

Has  been  held  to  revert  to  validity  of 
debt  and  not  to  title,  8,  1359 
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Import  of  the  term,  8,  1358 

Whether  it  imports  title  free  from  in- 
cumbrances, 8,  1359 
Good  right  to  convey,  see  infra,  Cove- 
nant FOR  Good  Right  to  Convey. 
Guardian's  liability,  9,  120 
Heir's  liability,  19,  1012 
Implied  Covenants 

Estoppel,  19,  1024 
Improvements,  19,  1015 
Incorporeal  hereditaments,  19,  997 
Injunctions,  10,  938,  942 
Interest,  19,  1015,  1017 
Joint  hability,  19,  loii 
Jurisdiction,  19,  loii 
Landlord  and  Tenant,  19,  1014 

See  Lease. 

Assignee  of  part  interest  in  lease,  19, 
1008 

Covenants  running  with  the  land,  19, 
1008 
Lease  and  release,  i  9,  1069 
Leases,  6,  886 

Assignee  of  part  interest  in  lease,  19, 
1008 

Covenants  running  with  the  land,  ig, 
1008 

Measure  of  damages,  19,  1014 
Levee,  ig,  1003 
Limitations 

Effect  of  subsequent  restrictive  cove- 
nant, I  9,  loio 

Estate  or  interest  intended  to  be  con- 
vej'ed,  ig,  101 1 

Intention  to  restrain,  ig,  loio 

Joint  estate  or  interest  conveyed,  i  9, 

lOII 

Object  of  various  covenants  not  the 

same,  i  9,  loii 
When   restriction  is  held   to  apply  to 

all  covenants,  19,  loio 
Where  first  covenant  in  instrument  is 

restricted,  19,  loio 
Whether   general    covenant    enlarges 

subsequent  covenant,  ig,  loii 
married  Women 

Estoppel,  I  9,  1026 
Measure  of  Damages  for  Breach,  19,  10 14 
Amount  of  injury  sustained,  ig,  1015 
Breach  as  to  part  of  land  only,  ig, 

1015 
Conclusiveness  of  recital  of  consider- 
ation, I  g,  1016 
Costs   incurred  in  defending  suit,  ig, 

1017 
Counsel  fees,  19,  1018 
Covenant  against  incumbrances,  4,  496, 

568;   10,  363 
Covenant  for  further   assurance,    19, 

1019 
Covenant  for  quiet  enjoyment,  4,  493, 

494;   19,  1014,  1017,  1019 
Covenant  for  right  to  convey,  ig,  1014 
Covenant  for  seisin,  ig,  1014 
Covenant  in  a  lease,  ig,  1015 
Evidence  of  the  value  of  land,  i  g,  1017 
Examples,  19,  1014-1020 
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Measure  of  Damages  for  Breacli — Cont'd 

Expenses  in  defense  of  suit,  i  g,  1017, 
1018 

For  quiet  enjoyment,  4,  494,  496 

Generally,  ig,  1014 

How  value  is  estimated,  ig,  1014 

Improvements,  ig,  1015 

Improvements  and  increase  of  value, 
4>  496 

In  Connecticut,  ig,  1017 

In  Maine,  i  g,  1017 

In  Massachusetts,  ig,  1017 

In  Vermont,  ig,  1017 

Interest,  ig,  1015,  1017 

Mesne  profits,  i  g,  1017 

Nominal  damages,  ig,  1019 

Of  seisin,  4,  495 

Of  warranty,  4,  495 

Parol  evidence,  ig,  1016 

Partial  breach  only,  ig,  1019 

Partial  failure  of  title,  4,  494 

Pecuniary  loss  sustained,  i  g ,  1020 

Price  paid,  4,  494 

Purchase  by  barter,  4,  494 

Statutory  rule,  ig,  1015 

Tax  titles,  ig,  1019 

Value  of  the  land,  19,  1014 

Where  covenants  are  held  to  be  broken 
as  soon  as  made,  i  g,  1019 

Where  no  amount  is  named,  ig,  1016 
"  Neglect  or  default,"  i  g,  983 
Non-Claim,  ig,  986,  990 

Estoppel,  ig,  1024 
Notice  to  Defend  Title,  19,  1012 

Change  of  possession,  ig,  1013 

Collusion,  ig,  1014 

Conclusiveness    of  judgment    against 
covenantor,  ig,  1013 

Covenantor  as  party   to  adverse  suit, 
ig,  1013 

Covenantor  refusing  to  become  party, 
ig,  1012 

Disputing  validity  of  paramount  title 
after  notice  has  been  given,  19,  1012 

Effect  of  notice,  19,  1012 

Evidence  of  eviction,  19,  1013 

Explicitness  of  notice,  19,  1014 

For  covenantee's  benefit,  i  g,  1013 

Fraud,  ig,  1014 

In  general,  19,  1012 

In  North  Carolina,  ig,  1013 

Negligence,  ig,  1014 

Sufficiency  of  notice,  ig,  loi-^ 

Suit  brought   by  covenantee   himself, 
19,  1014 

Time  of  notice,  19, 1014 

Title  subsequent  to  deed  of  covenantee, 
19,  1013 

When  notice  not  essential,.! g,  1013 

Whether  notice  should  be  in  writing, 
ig,  1014 
"Occupying claimant's  acts,"  ig,  992 
Operation  of  real  covenants  by  -way  of 

estoppel,  see  infra,  Estoppel. 
Parol  Evidence,  1 7 ,  426 

Damages,  ig,  1016 
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Parties  Liable  Under  Real  Covenants,  ig, 

lOIl 

Assignee  of  a  reversion,  ig,  1012 
Discharge  in  bankruptcy,  ig,  1012 
Executor's  and  administrator's  liability, 

ig,  1012 
Heir  liable  upon  his  ancestor's  cove- 
nant, 19,  lOlS 
Joint  or  several  liability,  ig,  loii 
Presumption  that  liabilitj'  is  joint,  ig, 

lOII 

Partition,  17,  784 

Party- walls,  4,  482;   18,15;    I9>  1003 

Pleading 

Covenant  for  further  assurance,  19,  985 
Covenant  for  Seisin,  i  g,  981 

Allowing  special  damages,  i  g,  981 
Assigning  breach  of   covenant,   19, 

981 
Averring  eviction,  1 9 ,  981 
Negativing  words  of  covenant,   ig, 

981 
Setting  out  particulars  of  paramount 

title,  19,  981 
Under  modern  codes,  19,  981 
Covenant  of  warranty,  i  9,  996 
Negativing    words    of    covenant,    19, 

996 
Quiet  enjoyment,  ig,  996 
Setting  forth  breach,  19,  996 
Setting  forth  title,  i  g,  996 
Possession,  ig,978 
^uiet  enjoyment,  see  infra.  Covenant 

FOR  CijuiET  Enjoyment. 
Record,  ig,  loio 
Recoupment,  22,363,  364 
Release,  i  g,  1009 
Estoppel,  19,  1021 
Form  of  rtlease,  ig,  1009 
In  general,  ig,  1009 
Instrument  necessary  to  efifeqt  release, 

ig,  1009 
Matter  in  pais,  ig,  1009 
Record,  i  g,  loio 
Secret  equities,  ig,  loto 
Subsequent  purchasers,  19,   loio 
Validity  of   release   against    assignee, 

1 9,  1009 
Where  one  has  parted  with  all  his  in- 
terest in  the  land,  19,  1009 
Ses  Judicata,  21,  171 
Eviction,  21,  171 
Examples,  21,  171,  172 
In  general,  21,  171 
Notice,  21,  172 
Warrantor  of  personal   property,   21, 

173 
Warranty,  2 1 ,  247 
Eviction,  21,  247 
Examples,  2  i ,  247,  248 
Giving  possession  to  holder  of  better 

title,  21,  247 
In  general,  2  i,  247 
When  warranty  is  broken,  2  i ,  247 
Where  no  notice  has  been   given,    21, 
172 
Right  of  way,   19,  1004 
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Running  with  the  Land,  1 9 ,  997 

Agreement  to  maintain  fences,  4,  497 
Assignees  of  part  interest  in  a  lease, 

19,  1005 
Assignment,  4,  498 
As  to  partition  fences,  7,  897 
Concerning  a  thin^  in  esse,  i  9,  997 
Covenant  of  warranty,  4,  485 
Covenants-  running  with  tiie  reversion, 

19,  997 
Covenants  Which  Confer  a  Benefit  Upon 
the  Laud,  i  g ,  998 
Covenants  by  a  stranger,  i  9 ,  998 
Covenants  by  the  person  conveying 

the  land  ,19,  998 
Description,  i  9,  998,  1000-1005 
Examples,  19,  998,  1000-1005 
Right  of  action,  19,  998 
Those  made  with  the   owner  of   the 

land,  19,  998 
When  right  of  action  passes,  i  9,  998 
Covenants  Which  Impose  a  Burden  on 
the  Land,  i  9,  1000 
Building  Restrictions,  1 9,  1002 

Auction  sales,  ig,  1003 

Effect  of    restriction    without   ex- 
press covenant,  1 9 ,  1003 

Examples,  ig,  1002,  1003 

In  general,  19,   1002 
Contract  to  furnish  water,   19,   1002 
Covenant  for  support,  19,  1002 
Examples,  i  9,  998 
In  England,  i  g,  1000 
In  United  States,  19,  1000 
Maintenance  of  a  levee,  19,  1002 
Party-walls,  i  9,  1003 
Possession  by  the  covenantee  of  an 

easement,  ig,   1000 
Privity,  19,  1000 
Right  of  way,  19,  1004 
Streets,  i  9,  1004 
Those  made   by   the  owner  of  the 

land,  I  9,  1000 
Water  rights,  19,  1004 
Ways,  1 9,  1004 
Whether  they  run  with  the  land,  19, 

1000 
Covenant  to  build  or  pay  for  a  party- 
wall,  4,  498 
Covenant  to  repair,  I2,  730 
Definition,  4,  497  ( 

Division  of  covenants,  4,  498 
Estate   claimed    by   an   estoppel,    19, 

999 
How  capacity  must  be  manifested,  i  9, 

997  1 

How  right  of  action  passes,  i  9,  998 
Incorporeal  hereditaments,  19,  997 
In  general,  ig,  997 
In  New  York,  ig,  999   ^ 
Involuntary  alienation,  ig,  1009 
Privity  of  estate  between  covenantor 

and  covenantee,  4,  49S 
Referring    expressly   to    assignees    in 

covenant,  1  9,  997 
Right  of  way,  19,  850 
Satisfaction  for  breach,  19,  1005 
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Statute  of  limitations  as  an  action  for 

breach  of,  4,  549 
Sued  by  one  who  has  parted  with  his 

interest  in  the  land,  19,  1005 
Transfer  of  an  equity  of  redemption, 

I9>  999 

Trusts,  27,  132 

Until  breach,  i  9,  997 

When  Breach  Occurs,  i  g,  1006 

Covenant  against  incumbrances,  19, 

1008 
Covenant  for  right   to  convey,   ig, 

1006 
Covenant  for  seisin,  ig,  1006 
Covenants  broken  as  soon  as  made, 

ig,  1006 
In  Colorado,  ig,  1008 
In  England,  19,  1006,  1007 
In  Indiana,  19,  1007 
In  Iowa,  19,  1007 
In  Maine,  i  9,  1008 
In  Minnesota,  19,  1008 
In  Missouri,  ig,  1007 
In  Ohio,  ig,  1007,  1008 
In  United  States,  19,  1006 
In  Wisconsin,  ig,  1007 
Necessity  of  substantial  breach,  ig, 

1006 
Regarded  as  covenants  in  futuro,  i  9, 
1006 

Where  covenant  is  expressly  or  im- 
pliedly' made  a  charge  upon  the  land,- 
4>  498 

Where  land  with  which  covenants  run 
is  divided,  i  g,  1005 

Where  no  estate  passes  the  grantee, 
19, 998 

Whether  covenant  against  incum- 
brances runs  with  the  land,  4,  480 

Whether  covenants  for  further  assur- 
ance run  with  the  land,  4,  498 

Whether  covenants  for  quiet  enjoy- 
ment run  with  the  land,  4,  498 

Whether  covenants  of  seisin  and  right 
to  convey  run  with  the  land ,  4 ,  498 

Whether  covenants  of  warranty  run 
with  the  land ,  4 ,  498 

Whether  it  passes  under  quitclaim 
deed,  20,  758 

Who   may   be   sued  under   covenants, 
19,1005 
Seisin,  see  infra,  Covenant  for  Sei- 
sin. 
Sheriff's  Sales,  22,  631 

Covenants  which  run  with  the  land, 
22,  631 

Covenant  to  insure,  22,  633 

What  covenants  pass  the  purchaser, 
22,  631 

Whether  purchaser  may  sue  on  cove- 
nant, 22,  632 
Streets,  i  9,  1004 
Support,  19,  1002 
Survival  of  Action  for  Breach,  7,  264 

Collateral  covenants,  7,  264 

Covenant  not  to  fell  timber  trees,  7, 
264 
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Surviyal  of  Action  for  Breacli — Cont'd 

To  heir,  7 ,  264 

To  personal  representative,  7,  264 
Tax  Titles 

Damages,  19,  1019 
Title,  see  infra.  Covenant  for  Title. 
Trusts  and  Trustees 

Covenants    for    title,    19,    975,    976, 

979 
Covenants  which   run  with  the  land, 

27,  133 
Personal  liability,  19,  976 

Warranty,  see  infra.  Covenant  of 
Warranty. 

Watercourses 
Express    Grant   of   Water   Rights,   28, 
1032 

Examples,  28,  1032-1034 
In  general,  28,  1032 
Privity,  28,  1033 
Runs  with  the  land,  2  8 ,  1032 
Subsequent  assignee,  2  8 ,  1034 

Water  rights,  ig,  1004 

Ways,  19,  1004 

What  covenants  implied  from  the  word 
demise,  5 ,  538 

What  is  necessary  to  constitute,  4,  475 
REALIZE,  19,  1027 
REAL  PROPERTY,  3,  636;  19, 1028 

See  Abandonment;  Abstract  of 
Title;  Accretion;  Adverse  Pos- 
session; Conditions;  Conflict  of 
Lavits  ;  Crops  ;  Dedication  ;  Deeds, 
Wills;  Dovi^er;  Easements;  Eject- 
ment; Eminent  Domain;  Equita- 
ble Conversion  ;  Escheat  ;  Es- 
tates ;  Estoppel  ;  Eviction  ;  Fix- 
tures ;  Forcible  Entry  and  De- 
tainer; Foreclosure  of  Mort- 
gages; Forfeiture;  Frauds,  Stat- 
ute of;  Fraudulent  Convey- 
ances ;  Grantor  and  Grantee; 
Grants;  Hereditaments;  Home- 
stead; Husband  and  Wife;  In- 
corporeal Hereditaments;  Joint 
Tenants  and  Tenants  in  Common; 
Landlord  and  Tenant;  Lease; 
Merger;  Mortgages;  Prescrip- 
tion ;  Profits  a  Prendre;  Public 
Lands;  Real  Covenants;  Re- 
lease; Remainders;  Reversions; 
Shelley's  Case;  Spanish  Land 
Grants;  State  Lands;  Succes- 
sion; Title;  Trusts  and  Trus- 
tees; Uses;  Vendor  and  Pur- 
chaser. 

As  to  betterments  of  private  real  prof - 
erty  by  occupants  under  color  of  title, 
see  Improvements. 

As  to  capacity  of  grantor  and  grantee  to 
convey  and  receive  real  property,  see 
Grantor  and  Grantee. 

As  to  interests  of  executors  and  admin- 
istrators, see  Executors  and  Ad- 
ministrators. 

As  to  partnership,  see  Partnership. 
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As  to  power  of  corporation,  see  Cor- 
porations; Foreign  Corporations. 

As  to  powers  in  general,  see  Powers. 

As  to  power  to  lease,  see  Powers. 

As  to  power  to  sell,  see  Powers. 

As  to  what  law  governs  the  disposition 
of  capacity  to  hold,  etc.,  real  property, 
see  Conflict  of  Laws. 

Conditions,  see  Deeds. 

Constructive  trust,  see  Implied  Trust. 

Coparcenary,  see  Parcenary. 

Devolution,  see  Succession. 

Expectancies,  see  Expectancies  ;  Re- 
mainders; Reversions. 

Powers 

Of  corporation  i»  regard  to,  see  Cor- 
porations. 

Quitclaim,  see  Quitclaim  or  Release. 

Resulting  trust,  see  Implied  Trust. 

Reversion,  see  Reversion. 

Title,  see  Title. 

Nature  of  title,  etc.,  see  Title. 
Persons  capable   of  making  and   re- 
ceiving grants,  see  Grantor  and 
Grantee. 
Title  by  accretion,  see  Accretion. 
Title  by  adverse  possession,  see  Ad- 
verse Possession. 
Title  by  descent,  see  Succession. 
Title  by  escheat,  see  Escheat. 
Title  by  estoppel,  see  Estoppel. 
Title  by  forfeiture,  see  Forfeiture. 
Title  by    occupancy,    see    Abandon- 
ment; Occupancy. 
Title  by  prescription,  see  Prescrip- 
tion. 
Title  by  private  grants,  see  Dedica- 
tion. 
Title  by  public  grants,  see  Grants. 

Title  by  devise,  see  Legacies  and  De- 
vises; Wills. 

Trusts,  see  Trusts. 

Abeyance  of  fee  simple,  i ,  36 

Abeyance  of  freehold,  i ,  26 

Admissions  In  Disparagement  of  Title,  g , 

345 

Evidence  against  whom,  9,  346,  347 

Former  holder  of  negotiable  paper,  9, 

346 
Heirs,  devisees,  and  legatees,  9,  345 
Necessity   of  identity  of   interests,  9, 

346 

To  rebut  record  title,  9,  346 
Agent  to  Manage 

Authority  of,  i ,  1037 
Allodial  tenure,  1,490;  19,1042 
Bargain  and  Sale,  19,  1068,  1072,  1074 

See  infra.  Modes  of  Conveyance. 
Base  fee,  definition,.  2,  129 
Conquest,  i  9, 1035 
Conveyancing,    see    infra.    Modes    of 

Conveyance. 
Definition,  3,  636;   19,  1029 

English  authorities,  1  9,  1031 

"Estate,"  19,  1030 

Generally,  19,  1029 

Hereditaments,  19,  1032 
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In  California,  19,  1030 
In  New  York,  19,  1030 
"Lands,"  12,  655;  19,  1032 
Advowson,  la,  655 
Bridge,  12,  655 

Incorporeal  hereditament,  12,655 
Interest  in  land,  i 2,  657 
May  denote  an  estate,  12,  656 
Tenements   and   hereditaments,   1 9, 
1030,  1032 
Of  feud,  7,  957 
Railroad  erections,  19,  1031 
Real  things,  19,  1029 
Tenements,  i  9,  1033 
Discontinuance,  5,678 
Discover3',  19,  1036 
Distinctive  features  of,  3,  564 
Equitable  Title 
Laches,  1 2 ,  606 

Claimant  out  of  possession,  12,  607 
Increased  value  of  property,  i  2,  608 
Loss  of  evidence,  i  2,  608 
Loss  of  muniments  of  title,  i  2,  607 
Rights  of  innocent  third  parties,  12, 
608 
Erections,  19,  1031 
Estates 

Probate  and  administration,  19,  172 
Estates  Tall 

Become  fee   simple  under   American 
statutes,  22,  503 
Exchange,  7,  115 
Executions,  6,  127 

Equitable  interests  in  real  estate,  7, 128 
Feudal  tenure,  19,  1037-1043 
Fines  on  alienation,  7,  993 
Forfeiture 

By  alienation,  8,  443 
Freehold 

Definition,  8,898 
Garnishment,  8,  1152 
Gifts  causa  mortis,  8,  1343 
Grant  of  a  mere  possibility,  5,  435 
Ground  rents,  9,  62 
Hereditaments,  19,  1032 
HuBhand  and  Wife 

Possession,  g,  802 
Implied  warranty,  10,  115 
Iitjunction,  i  o,  S04,  806 
Actions  Involving  Title  to  Real  Estate, 
10,  805 

Defendant  in  possession,  ro,  806 
Denial  of  plaintifE's  title  by  defend- 
ant, ID,  806 
General  rule  as  to  enjoining  proceed- 
ings at  law,  10,  805 
Inadequacy  of  remedy  at  law,  i  o ,  805 
When  equity  will  interfere,  i  o,  805 
Ascertaining  the  existence  of  a  legal 

right,  10,  804 
Defendant  in  possession,  10,  806 
Denial  of  plaintiffs  title  by  defendant, 

I  o ,  806 
Disposition   of  debtor's  property,   10, 

807 
Ejectment,  i  o,  809 
Encroachments  on  land,  10,  807 
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Erecting  permanent  building,  10,  807 

Excavations,  10,807 

General  rule  as  to  enjoining  proceed- 
ings at  law,  I  o,  80s 

Homesteads,  10,  809 

Inadequacy  of  remedy  at  law,  10,  805 

Judicial  sales,  10,  808 

Landlord  and  tenant,  10,809 

Mandatory  writ  to  compel  yielding  of 
possession,  10,  7S9 

Official  injunction,    10,804 

Protecting  property  until  right  can  be 
determined,  10,  804 

Stranger  to  title,  10,807 

To  preserve  property    pending  litiga- 
tion, 10,  805 

To    prevent   sale  which  would  culmi- 
nate cloud  upon  title,  i  o,  808 

When  equity  will  interfere,  10,  805 

Writ  of  restitution,  10,  809 
In  Louisiana,  ig,  1036',  1037,  1043 
Land,  i  9,  1032 

Grants  to  railroads  and  other  public 
grants,  see  Grants. 
Lands,   tenements,    and    hereditaments, 

19,  1030,  1032 
Lease  and  release,  ig,  1075 
Lex  Loci  Rei  Sltse,  13,  287 

See  Conflict  of  Laws. 
Limitations  at  Common  Law,  i  g,  1047 

See  Deeds. 

Base  fees,  i  9,  1055 

Condition  in  easement,  19,  1050 

Condition  in  lease,  ig,  1050 

Condition  in  legislative  grant,  i  9,  1050 

Condition  turned  into  a  limitation,  19, 
1049 

Determinable  fees,  ig,  1050,  1055 

Distinguished    from    conditions,     ig, 
1048 

Entry  of  gran-tor,  ig,  1049 

How  defeated,  ig,  1049 

Limitations  under  statute  of  uses  and 
wills,  19,  1056 

Qualified  fee,  ig,  1055 

Quia  emptores,  ig,  1051 

Remainder  after  special  limitation,  19, 

1048  ^, 

Rule  against  perpetuities,  i  9,  1052 
Special   or   collateral    limitation,    19, 

1047 
Statute  de  donis,  19,  1054 
Turned  into  a  fee  tail,  19,  1054 
Lis  pendens,  13,  872 
Market  value,  i  4,  468 
Modes  of  Conveyance,  ig,  1070 
See  Escrow;  Lease;  Release. 
Quitclaim,  see    Quitclaim   or   Re- 
lease. 
Acknowledgment  and  record,  19,  1073 
Bargain  and  Sale,  ig,  1068,  1072,  1074 
Blood  or  marriage,  i  g,  1074,  1075 
Common  method,  ig,  1074 
Distinguished      from     common-law 

feoffment,  ig,  1074 
Donor  who  is  a  volunteer,  ig,  1074 
Execution  by  statute  of  uses,  i  g,  1074 
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REAL  PROPERTY— CoBifW 

Mod3s  of  Conveyance — Cont'd 

Bargain  and  Sale — Confd 

Freehold  estate  in  futuro,  19,  1074 
Liberal  construction,  i  g,  1074 
Peculiar  Massachusetts  doctrine,  19, 

1074 
Valuable  consideration,  19,  1074 

Deed  or  charter  of  feoffment,  19,  1073 

Deeds,  see  Deeds. 

English  law,  ig,  1071 

English  provisions,  19,  1070 

Examples,  19,  1070,  1071 

Failure  of  particular  mode,  19,  1070 

General  requirements,  ig,  1076 

Historical  outline  of   the  law  of  con- 
veyancing, 19,  1072 

In  general,  19,  1070 

Instrument     operating      by      another 
mode,  1 9,  1070 

In  United  St&tes,  ig,  1072 

Lease  and  Release,  1 9 ,  1075 
See  Lease  ;  Release. 

Livery  of  seisin,  19,  1073 

Modern  statutory  provisions,  ig,  1070 

Modes   in   actual   use   in    the   United 
States,  19,  1073 

Seal,  ig,  1076  ' 

Statute  of  uses,  19,  1070,  1072 

Statutory  modes  of  conveyancing,  19, 

Uses,  ig,  1066 

Bargain  and  sale,  ig,  1068 
Covenant  to  stand  seised,  ig,  1069 
Feoffee  to  uses,  ig,  1069 
Fine  and  recovery,  ig,  1069 
Interpretation    of   the    statute,   19, 

1066 
Lease  and  release,  ig,  1069 
Notoriety  in  creation,  19,  1068 
Retention   of  rules  in   the   creation 
and  transfer  of  equitable  interest, 
19,  1066 
Statutory  grant,  ig,  1069 
Valuable  consideration,  19,  io68 
Mortuary  tables,  15,  884 
Negligence,  16,.  418 
Owner,  17,  299 
Parol  gift  of,  8,  1338 
Parties  to  actions,  i  7,  507 
Perpetuities,  ig,  1052,  1053 
"  Property  in  land,"  i  g,  285 
Qualifications 

Relating  to  quantity  of  estate,  i  9, 1043 
Relating  to  the  right  of  enjoyment,  19, 
1056 
Quia  emptores,  19,  1047,  1051 
Eecelvers 
Appointment  of  Receiver  Over,  20,  321 
Adequate  remedy  at  law,  20,  322 
As  between  lessor  and  lessee,  20,  323 
Collection  of  rents  and  profits,  20, 

327 
Duties  and  powers,  20,  327 
Examples,  20,  321,  322 
For  protection  of  dower,  20,  324 
Fraudulent  conveyances,  20,  323 
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General  principles,  20,  321 
In   aid  of  creditor  having  an    equi- 
table lien,  20,  325 
In  aid  of  ejectments,  2  o,  325 
Investment  of  money,  20,  328 
Lease  of  land,  20,  328 
Lis  pendens,  20,  322 
Order  directing  tenant  to  pay  rent, 

20,327 
Over    what    property    receiver    ap- 
pointed, 20,  322 
Payment   of  rents  by  receiver,    20, 

328 
Prevention  of  waste,  20,  328 
Procedure,  20,  327 
Repairs,  20,  328 
Selling  of  land,  20,  328 
Tenant  disobeying  the   order,    20, 

328 
Tenant's  duty  to  pay  rent  to  receiver, 

20,  327 
To  protect  annuitants,  20,  325 
Trusts,  20,  324 
Vendors  and  Vendees,  20,  325 

Fraudulent  possession   of  vendor, 

20,  326 
Mining  properties,  20,  327 
Specific  performance,  20,  325 
When  receiver  will  be  appointed, 
20,  325.  326 
When  receiver  appointed  in  general, 

20,  321 
Wills,  20,  324 
Rights  in  real  things,  ig,  1035 
Spring  guns,  16,957 
Tenements,  ig,  1033;  25,  944 
Tenures,  ig,  1035 
Allodial,  1 ,  490 

Cardinal  principle  of  the  feud,  ig,  1038 
Common  law,  19,  1035 
Common  law  in  England,  ig,  1037 
Conquest  theory,  ig,  1035 
Discovery,  ig,  1036 
English  law,  ig,  1035 
Evolution  of  common  law,  19,  1036 
Feudal  system,  ig,  1037 
Feudal   tenure  in   the  United   States, 

ig,  1038 
Generally,  i  g,  1035 
In  United  States,  ig,  1035 
Land  tenure  of  England  in  seventeenth 

century,  ig,  1037 
Modes   of    exercising     rights    in   real 

things,  ig,  1035 
Origin  of  law  in  North  America,  ig, 

1035 
State  as  lord  paramount,  i  g ,  1039 
Statutory  Changes,'  i  g ,  1039 
Allodial  tenure,  ig,  1039,1042 
Feudal  tenure,   ig,i043 
In  California,  19,  1039,  1042 
In  Connecticut,  19,  1039,  1042 
In  Georgia,  ig,  1039 
In  Illinois,  19,  1039,  1042 
In  Indiana,  19,  1039,  1042 
In  Kentucky,  19,  1040 
In  Louisiana,  19,  1042 
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In  Maryland,  19,  1040 
In  Michigan,  ig,  1040,  1042 
In  Minnesota,  19,  1040,  1042 
In  New  Jersey,   19,  1040,  1042 
In  New  York,  ig,  1040,  1042 
In  Oiiio,  19,  1040,  1042 
In  Pennsylvania,   ig,  1040,   1042 
In  South  Carolina,  19,  1042 
In  Virginia,  ig,  1042 
In  West  Virginia,  19,  1042 
In  Wisconsin,   ig,  1042 
Terre-Tenant,  2  5 ,  952 
Traps,  16,  957 
Trespass,  see  Trespass. 
Trespass  to  Kealty 

Damages  for,  5,  16 
Trespass  to  try  title,  see  Trespass. 
Validity,  7,  818 

Whether  included  in  the  term  "  property," 
ig,  286 
REAPERS 

Warranty,  28,  792 
REAR,  19,  1076 
REASON 

Good  reason,  8,  1360 
Manifest  reasons,  14,  251 
REASONABLE,  19,  1077 

Reasonable  cause,  see  Malicious  Prose- 
cution. 
Usages  and  customs,  see  Usages  and 

Customs. 
Just  and  reasonable,  12,  385 
Reasonable  acts,  19,  1077 
Reasonable  and  probable  damages,  1 9 

1078 
Reasonable  and  proper  care,  2,  732 
Reasonable  cause,  3 ,  45 
Reasonable  certainty,  19,  1077 
Reasonable  diligence,  19,  1077 
Reasonable  expectation,  ig,  1077 
Reasonable  facilities,  19,  1077 
Reasonable  portion,  19,  1078 
Reasonable  question,  ig,  1078 
Reasonable  regulation,  19,  1078 
Reasonable  Use 

In  irrigation  law,  1 1,  858 
REASONABLE  CARE,  19,  1078 

See  Attorney  and  Client  ;  Deposit  ; 
Mandate ;     Pledge   and   Collat- 
eral Security. 
I^aiv  of   negligence,   see    Care;    Con- 
tributory    Negligence;      Negli- 
gence. 
In  general,  i  9,  1078 
In  t&e  Law  of  Bailments,  19,  107S 

See  Bailments. 
Synonymous  with  ordinary  care,  i  9, 1078 
REASONABLE     CAUSE,     see    Bank- 
ruptcy. 
REASONABLE  DOUBT,  i  9,  1079 
Adultery,  19,  1087 
Alibi 

Proof  of,  I,  455 

Proved  by  preponderance  of  evidence, 
4,  860 
Bastardy  proceedings,   2,  14S,  149;  19, 
1087 
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Burden  of  proof,  2,  657 

Clearly  established,  3,  279 

Clear  proof,  3,  279 

Corpus  delicti,  4,  310;   9,  729 

Criminal   intent   must  be  proved  be3'ond 

reasonable  doubt,  4,  674 
Divorce,  i  9,  10S7 
Evidence  of  good  character  creating,  3, 

III 
Fire  insurance,  19,  1087 
Forgery  cases,  9,  265 
Fraud, '8,  656;    19,  10S8 
Full  proof,  8,  9S3 
Gaming  houses,  8,  1093 
Homicide,  9,  738 

Corpus  delicti,  4,  310;  g,  729 
Insanity,  9,  731 
Necessity  of  definition,  9,  738 
Necessity  of  proof  beyond  reasonable 

doubt,  9,  737 
Venue,  9,  730 

What  is  meant  by  the  term  reasonable 
doubt,  9,  737 
In  Civil  Actions,  i  g ,  1085 

Actions  for  penalties,  ig,  1088 
Adultery,  ig,  1087 
An  action  for  divorce,  i  9,  1087 
Bastardy  proceedings,  2,  145,  149;  ig, 

1087 
Conflict  of  authoritv,  19,  1085 
Examples,  19,  1085,  1086  . 

Fraud,  8,  656;   19,"  1088 
In  general,  ig,  1085 
Insurance,  19,  1087 
Libel  and  slander,  19,  10S8 
Preponderance  of  evidence,  19,  1085 
Presumption  of  innocence,  19,  1089 
Usury,  I  9,  1089 

Where  crime  is  imputed,  19,  1085 
Where   the   pleadings   charge   the  of- 
fense, I  9,  1085 
In  Criminal  Actions,  1 9 ,  1079 
Affirmative  definition,  19,  1083 
Attempts  to  define  reasonable  doubt, 

ig,  1081 
Cases    regarding    impracticabilitj'    of 

definition,  i  g ,  1082 
Conflict  of  opinion  as  to  instructions 
that    each    material    fact    must    be 
proved  beyond  all  reasonable  doubt, 
ig,  1079,  loSo 
Conjecture,  ig,  1083 
Conviction  of  higher  offense,  19,  1079 
Crimes,  i  9,  1079 
Exclusion  of  every  hypothesis  of  guilt, 

ig,  1083 
Impossibilities,  ig,  1083 
List  of  cases  in  which  term  has  been 
defined  or  explained,  i  g,  1083,  1084 
Misdemeanors,  ig,  1079 
Negative  descriptions,  ig,  1083 
Reasonable  doubt  as  to  each  material 

fact,  I  g ,  1079, 
Reasonable  doubt  entertained  by  one 

juror,  ig,  1080 
Reasonable    doubt    of    the    law,    ig, 
1081 
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REASONABLE  DOUBT— Co«/'rf 

In  Criminal  Actions — Cont'd 

Reasonable  doubt  upon  the  whole  case, 

19,  1079 
Single  juror,  i  9,  1080 
The  doctrine  in  general,  19,  1079 
To  a  moral  certainty,  19, 1083 
Two  degrees  of  crime,  i  9,  1079 
Where  jury  is  judge  of  both  law  and 

fact,  I  9,  1081 
Whether    reasonable    doubt  is  suscep- 
tible of  definition,  19,  1081 
Whimsical  or  vague  doubt,  i  g,  1083 

Insanity,   a,  658;  4,  845;  9,  731 

Instruction,  examples  of,  11,  269-271 

Insurance,  19,  1087 

Larceny,  12,  S43,  881,  886 

Instructions   as   to    the  possession  of 

stolen  property,  12,  880 
Possession  of  stolen  property,  12,  852 
Venue,  12,  843 

Libel  and  slander,  19,  1088 

Moral  certainty,  3,  58;  15,715  - 

Negligence,  16,  453,454 

Overwhelming  proof,  17,  297 

Penalties,  i  9,  1088 

Searches  and  seizures,  2  i ,  978 

Self-defense,  9 ,  731 

Specific  Performance 
As  to  title,  22,  949 

Trover,  26,  813 

Usury,  19,  1089 

Venue 

Larceny,  12,  843 

Whether  defendant  is  entitled  to  reason- 
able doubt  as  to  his  sanity,  4,  801 
REASONABLE  SKILL 

Agents,  I,  371 

REASONABLE  TIME,  19,  1089 
See  Account  Stated  ;    As    Soon    as 

Possible. 
"As  soon  afterwards  as  practicable,"  i, 

324 
Baggage  or  goods  in  possession  of  car- 
rier, i  9,  917.1092 
BUls  and  Notes,  2 ,  375;  5 ,  528^^' ;  1 9, 1090 
Depending  upon  distance,  5,  5282™ 
English   and    American    doctrine,    5, 

5280^' 
Examples  of  what  time  has  been  held 

reasonable  or  otherwise,  5,  5282'* 
For  payment  of  demand  note,  2,  397 
Notice  of  Dlstonor,  2,  413;  5,  531 

Next  day  after  maturity  as  limit  to, 
2,414 
What  is   reasonable  time  in  which  to 
present  a   bill   and  note,   -z,  397;  5, 
S28«59,  S28«'» 
Where  all  parties  reside  in  the  same 
place,  5.528^^' 
Checks,  3.  213;    5,    528^".  S^S^'^    19, 

1089 
Contracts,  19,  1090 
Express  companies,  7,  547 
For  delivery  of  goods  by  carrier,  2,  841 
For   giving   notice  of  loss  to  insurance 
company,  7,  io49 


Forthwith,  8,  571 

Generally,  i  9 ,  1092 

Institution  of  suits,  19,  1091 

Investment  by  trustee,  1 1 ,  834 

In  Which  to  Dispute  an  Account,  1,121 
Several  months,  i,  121 
Three  years,  i,  121 
Two  years,  i ,  121 

Life  insurance,  1 3 ,  658 

Notice,  I  9,  1 091 

Optional  contracts,  1 9 ,  1091 

Performance  of  duties,  19,  1091 

Questions  of  Law  and  Fact,    2,  841;    5, 
528^59;  8,  S73;  19,  640,  1092 
Course  of  business,  19,  642 
Examples,  i  9,  642,  643,  645 
In  general,  19,  640 
Interpretation  of  written  instruments, 

19,  641 
Irreconcilable  authorities,  19,  640 
Mixed  questions  pi  law  and  fact,  i  9 , 

641 
Presentation  of  demand  bill,  19,  642 
Province  of  court,  1 9 ,  641 
Rescission,  2  i,  82 
When  a  matter  of  law,  19,  642,  644 
Where  the  statute  prescribes  that  acts 
shall   be  done  within   a  reasonable 
time,  1 9 ,  641 
Whether  of  law  or  fact,  1 9 ,  640 

Reasonable  time  and  place  of  making 
demand,  5,  5286 

Sales,  21,  531 

Computation  of  time,  2  i ,  535 
Effect  of  such   words   as   "forthwith," 
"directly,"  "as    soon    as    possible," 
etc.,  2  1 ,  534 
Failure,  2  i ,  632 
For  delivery,  2  i ,  531 
In  general,  2 1 ,  531 
Parol  evidence,  2 1 ,  532 
To  accept  offer,  2 1,  455 
What  is,  21,  531 

Streets  and  Sidewalks 
Acceptance  of  dedication,  24,  12 

To  present  draft,  5,  S28«* 

What  is,  8,  572 

When  it  begins  to  run,  19,  1092 

With  all  convenient  speed,  4,  102 

Within  which  an  article  must  be  re- 
turned when  sold  upon  condition  of  its 
proving  satisfactory  to  vendee,  3,  434 

Working  contracts,  29,917 
REASONABLY  PRACTICABLE,  19,1 
REBUILD 

/«  policy   of  insurance,   see   Fire   In- 
surance. 
REBUTTAL,  19,1093 
REBUTTER,  i9>  W93 
RECAPTION,  19,  1093 

See  generally,  Detinue;  Replevin; 
Trover. 

Accession,  19,  iioo 

Assault,  see  infra.  Defense  of  Pos- 
sessions. 

Assault  and  Battery- 
Defendant  owner  of  horse,  19,  1097 
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Entry  with  violence,  19,  mo 
Force   used   in   retaking  does  not  con- 
stitute an  assault,  i ,  798 
When   owner   may  resist   with   force, 
I  g,  1 109,  1 1 10 
Change  in  form  of  goods,  19,  1100-1102 
Confusion  of  Goods,  i  9 ,  1098 

Commingled  mass  practically  the  same 
as     the    separate    constituents,    19, 

HOC 

Dividing  commingled  mass  propor- 
tionately, I  9,  1099 

Examples,  19,  1098-1100 

Goods  intermixed  of  equal  value,  ig, 
1099 

Inextricably  confused  by  the  wrong- 
doer, ig,  1098 

In  general,  19,  1098-1100 

Logs,  I  g ,  1 100 

Suing  for  value  taken,  19,  1099 

Taking  property  of  wrongdoer  as  well 
as  one's  own,  ig,  1098 

When  wrongdoer  maj-  be  deprived  of 
his  property,  ig,  1098,  1099 
Defense  of  Possessions,  ig,  1109 

Entry  with  violence,  19,  11 10 

Force  that  may  be  used,  ig,  1 109, 
mo 

In  general,  ig,  1109 
Definition,  i  g ,  1093 
Entry,  ig,  1102 

En,try  by  successor  in  government 
office  upon  land  of  predecessor,  19, 
1 105 

Entry  by  tenant,  i  g,  1104 

Entry  of  vendor  to  retake  goods  fraudu- 
lently purchased,  ig,  1106 

Bxecutors  and  administrators,  19,  1102 

General  rule,  ig,  1102 

Implied  license,  19,   1104 

License  to  enter  implied  in  sale  ot 
goods  without  delivery,  i  g,  1105 

Mortgaged  goods,  ig,  1105 

Notice  of  intention  to  enter,  i  g ,  1 103 

Keal Property,  ig,  1107 

See  Entry,  Writ  op;   Forcible 

Entry  and  Detainer. 
Breach  of  the  peace,  19,  1108 
Examples,  19,  1107,  11 09 
Force  admissible,  19,  1108,  1109 
In  general,  19,  1107 
Peaceful  entry,  ig,  1108 
Trespass   quare  clausum   fregit,  19, 

1109 
When    right    of    entry   exibts,    ig, 
1 108 

Recaption  from  land  of  innocent  re- 
ceiver from  tort  feasor,  i  g,  1103 

Right  of  entry  on  land  of  another  for 
recaption  of  goods  taken  by  third 
person,  i  g,  1103 

Right  to  enter  peacefully,  ig,  1102 

Tenants  in  common,  19,  1104 

Where  goods  are  stolen,  ig,  1102 
Executors  and  Administrators 

Entry  upon  heir's  land,  19,  1102 
Forcible  entry,  19,  1095-1097 
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Joint  Tenants  and  Tenants  In  Common,  i  g, 
1097 

Right   of  one    tenant   to    enter    upon 
another's   land  to  take   the   chattel, 
ig,  1104 
License  to  enter  plaintiff's  land,  i  g,  1097 
Mere  right  of  property,  19,  1097 
Of  Persons,  1 9 ,  1094 

Entering    house    ot    wrongdoer,     19, 

1095 
Habeas  corpus,  ig,  1094 
Husband  retaking  wife,  19,  1094 
Manner  of  recaption,  ig,  1095 
Master  retaking  apprentice,  ig,  1094 
Master  retaking  servant,  19,  1094 
Riotous  manner,   ig,  1095 
Personal  Property,  ig,  xioo,  1195 
Accession,  ig,iioo 
As  affected  by  condition  of  goods,  19, 

1098 
As  Affected  by  Specification,  19,  it 00 
Meaning  of  the  term   specification, 

1 9,  1102 
Property  accidentally  taken,  i  9,  iioi 
Value  of  article  as  before  conver- 
sion, I  g,  iioi 
Wrongdoer  converting  property  into 
a  new  species,  ig,  iioo 
As    affected    by    the    whereabouts  of 

goods,  I  9,  1102 
Breach  of  the  peace,  19,  1096-1098 
Change  in  form  of  goods,  19,  1100-1102 
Confusion  of  Goods,  19,  1098 

Commingling  mass    practically  the 
same  as  the  separate  constituents, 
ig,  iioo 
Dividing  commingled  mass  propor- 
tionately, 19,  1099 
Examples,  19,  1098-1100 
Goods  intermixed  of  equal  value,  i  g, 

1099 
Inextricably  confused  by  the  wrong- 
doer, ig,  1098 
In  general,  ig,  1098-1100 
Logs,  ig,  IIOO 

Suing  for  value  taken,  i  9,  1099 
Taking   property    of   wrongdoer  as 

well  as  one's  own,  i  g,  1098 
When  wrongdoer  may  be  deprived 
of  his  property,  19,  1098,  1099 
Entry  for  Kecaptlon,  ig,  1102 

Entry    by   successor  in  government 
ofBce  upon   land   of    predecessor, 
19,  1105 
Entry  by  tenant,  19,  H04 
Entry    of   vendor   to    retake    goods 

fraudulently  purchased,  19,  1106 
Executors   and    administrators,    ig, 

II02 

General  rule,  19,  11 02 

Implied  license,  ig,  1104 

License   to  enter   implied  in  sale  of 

goods  without  delivery,  ig,  1105 
Mortgaged  goods,  ig,  1105 
Notice  of  intention  to  enter,  i  g,  1103 
Recaption  from  land  of  innocent  re- 
ceiver from  tort  feasor,  19,  1103 
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RECAPTION— Cosifrf 
Personal  Property — Cont'd 
Entry  for  Recaption — Contd 

Right  of  entry  on  land  of  another 
for  recaption  of  goods  taken  by 
third  person,  19,  1103 

Right  to  enter  peacefully,  19,  1102 

Tenants  in  common,  ig,  1104 

Where  goods  are  stolen,  ig,  1102 
Examples,  19,  1096-1098 
Force,  19,  1096 
In  general,  19,  1095 
Manner  of  recaption,  ig,  1095 
Meaning  of  the  term  "  specification," 

ig,  1 102 
Mere  right  of  property,  I  g,  1097 
Property  accidentally  taken,  ig,  11 01 
Purchaser  of  chattel,  i  9,  1097 
Stoppage  in  transitu,  19,  1107 
Tenants  in  common  and  joint  tenants, 

19,   1097 
Value  of  article  as  before  conversion, 

19,  IIOI 
When   recaption    may   be   made,   19, 

109s 
Wrongdoer  converting  property  into  a 
new  species,  19,  1100 
Property,  see  infra,  Personai.  Prop- 
erty. 
Beal  Property,  19,  1107 

See  Entry,  Writ  of  ;  Forcible  En- 
try AND  Detainer. 
Breach  of  the  peace,  ig,  1108 
Entry  for  Becaptlon  of  Personal  Prop- 
erty, ig,  1 102 

Entry  by  successor  in   government 
office,  upon  land  of  predecessor,  19, 
1 105 
Entry  by  tenant,  19,  1104 
Entry    of  vendor    to    retake    goods 

fraudulently  purchased,  ig,  1106 
Executors    and    administrators,    1 9 , 

1102 
General  rule,  19,  1103 
Implied  license,  19,  1104 
License  to  enter  implied  in  sale  of 

goods  virithout  delivery,  ig,  1105 
Mortgaged  goods,  rg,  1105 
Notice  of  intention  to  enter,  ig,  1103 
Recaption  from  land  of  innocent  re- 
ceiver from  tort  feasor,  19,  1103 
Right  of  entry  on  land  of  another  for 
recaption  of  goods  taken  by  third 
person,  ig,  1103 
Right  to  enter  peacefully,  ig,  1102 
Tenants  in  common,  ig,  1104 
Where  goods  are  stolen,  ig,  1102 
Examples,  ig,  1107,  1109 
Force  admissible,  ig,  1108,  1109 
In  general,  ig,  1107 
Peaceful  entry,  ig,  1108 
Trespass  quare  clausum  fregit,  i  g ,  1 109 
When  right  of  entry  exists,  i  g,  1108 
Specification,  ig,  11 00 

Meaning  of  the  term  "  specification," 

1 9,  1102 
Property  accidentally  taken,  19,  iioi 


Value  of  article  as  before  conversion, 

ig,  IIOI 
Wrongdoer  converting  property  into  a 
new  species,  ig,  1100 
Stoppage  in  transitu,  ig,  1107 
RECAPTURE,  2,  730;  6,  853^ 
See  Escape. 
Escape  of  prisoner  under  civil  process, 

6,  8s3rf 
International  law,  1 1 ,  483 
Marine  insurance,  1 4 ,  386 
Necessity  for  new  authority,  6,  853^ 
Necessity  of  warrant,  6 ,  853*^ 
Negligent  escape,  6,  8536 
Officer  never  losing  sight  of  his  prisoner, 

6,  8s3rf 
On  Sunday  of  debtor  who  has  escaped, 

1 .  723       " 
Salvage,  2 1 ,  673,  704 
Award,  2  i ,  705 
In  general,  2  i ,  704 
Neutral  armed  vessel  in  possession  of 

enemy,  2  i,  705 
Passengers,  2 1 ,  674 
Property  belonging  to  individuals,  2 1 , 

704 
Property  belonging  to  United   States, 

2 1 ,  704 
Property  that  would   have   been   con- 
demned if  not  recaptured,  2  i ,  704 
Ransomed  vessel,  2 1 ,  705 
Recaptured  by  neutral  power,  2  1 ,  704 
Recapture  of  property  out  of  the  hands 

of  a  belligerent,  2  1 ,  704 
Taking  from  enemy,  2 1 ,  704 
Taking  must  be  lawful,  21,  704 
Voluntary  return  of  prisoner,  6,  853* 

RECEIPTORS,  8,565;  19,1111;  22,545 
See  Attachment. 
Attachment  dissolved,  22,  547 
Character  of  the  transaction,  22,  545 
Claiming  property  as  his  own,  i,  931 
Damages,  22,  549 
Deliverj'  of  execution  to  another  officer, 

22.  546 
Delivery  on  execution  to  attaching  offi- 
cer, 2*2,  546 
Destruction  of  property,  22,  547 
Duty  of  officer,  22,  S4S 
Duty  of  receiptor,  22,  547 
Exercise  of  care  by  receiptor,  2  2 ,  546 
Goods  delivered  to  true  owner,  2  2 ,  547, 

548 
Goods  exempt  from  attachment,  22,547 
Goods  not  property  of  defendant,  22,  548 
Goods  taken  by  attaching  officer,  22,  548 
How  long  receiptor  is  liable,  22,  546 
Liability  of  receiptor,  2  2   546 
Measure   of  damages   against  receiptor, 

22.549 
Necessity  of  demand,  22,  549 
Officer's  option,  22,  545 
Plaintiff's  consent  to  deliverj'  of  goods 

to  receiptor,  22,  545 
Receiptor  as  agent  of  officer,  22,  546 
Receiptor  claiming  goods  as  his  own,  22, 

548 
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Receiptor  denying  that  goods  were  de- 
livered to  him,  2  2,  548 

Receiptor  denying  that  goods  were 
seized,  22,  548 

Receiptor  going   behind    judgment,   22, 

S48. 

Receiptor  showing  irregularity  in  at- 
tachment proceedings,  22,  548 

Redelivery  of  goods  by,  2a,  547 

Relationship  between  agent  and  officer, 
22,  546 

Responsibility  of  officer  to  plaintiff,  22 

S4S 
Right  to  sue  receiptor,  2  2 ,  549 
Sale  of  goods  by  receiptor,  22,  547 
States   in   which   the  practice  exists,  2  2 , 

545 
Taking  out  execution,  22,546 
Trover  by,  5,  576 

Value  of  goods  stated  in  receipt,  22,  549 
What  discharges  receiptor  from  liability, 

2  2 .  547 
When  demand  must  be  made,  22,  547 
When   right   to   sue   receiptor   matures, 

22,  549 
Who  may  make  demand,  22,  547 
RECEIPTS,  19,  nil 

See   A  c  q_u  I T  T  A  N  c  E ;  Forthcoming 

Bond. 
See  generally.  Estoppel  ;  Payment. 
See  Releasb. 
Actual  Receipt 

Within    the    statute    of  frauds,     see 
Frauds,  Statute  of. 
As  to  ■warehousemen' s  receipts, &ee  Ware- 
housemen. 
Sill  of  lading  as  a  receipt,  see  Bill  of 

Lading.  ' 

Warehouse  receipts,    see    Warehouse 

and  Warehouseman. 
Accord  and  satisfaction,  ig,  1123 
Accotintable  receipts,  i ,  135 
Acknowledgment  before  a    notary,    19, 

1114 
Acknowledgment  in  full,  i  g,  1114 
Acknowledgment  on  account,  ig,  1114 
Acquittance,  i,  171 
Admissions,  19,  11 12 
Ancient  documents,  ig,  1130 
As  a  contract,  ig,  1112 
As  forgiveness  of  debt,  8,  1321 
Bank  book  as,  2,  102 
Burden  of  proof,  ig,  1129 
'Certificates  of  Deposit,  2,  104;  ig,  1112 

Sre  Certificates. 
C.  O   D.  as,  3,  289 
Compromise,  19,  1123 
Conclusiveness,  19,  11 14,  1121 

See  infra.  Parol  Evidence. 

In  cases  of  fraud,  ig,  1121 

Misrepresentation,   ig,ii2i 

Mistake,  ig,  1121 

Payment  by  bill  or  note,  18,  170 

"  Payment  in  full  to  date,  "  i  8,  170 

Seeeipt  In  a  Contract,  i  g,  11 23 

As  to  terms   of  such   contract,    19, 
1 123 
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Binding  by  way  of  estoppel,  ig,  1128 

Deed,  ig,   1125 

Life  insurance,  ig,  1126 

Marine  insurance,  19,  1126 

Purpose  for  which  paj'ment  is  made, 

19,  1124 
To  support  the  contract,  19,   1125 
Without  recourse,  19,  1124 
Receipt  in  Full,  ig,  11 22 

Accord  and  satisfaction,  ig,  1123 
Compromise,  19,   1123 
Generally,  19,  1122 
In  Alabama,  19,  1122 
In  Connecticut,  19,  1122 
In  Georgia,  ig,  1122 
Prima  facie  defense,  ig,  1122 
Question  of  law  or  fact,  ig,  1133 
Release,  i  g,  11 23 
Settlement,  ig,  1123 
Undue  influence,  19,  H2i 
When  unexplained,  19,   1122 
Whether  receipt  precludes  other  proof, 
ig,  1119 
Containing  promise  of  repayment  as   ne- 
gotiable notes,  2,  322 
Contracts,  19,  1112 
Conclusiveness  of  Receipt  in  a  Contract, 
ig,  1123 
As    to    terms    of  such  contract,  i  g , 

1123 
Binding  by  way  of  estoppel,  i  9, 1128 
Deed,  19,  1125 
Life  insurance,  19,  1126 
Marine  insurance,  ig,  1126 
Purpose  for  which  payment  is  made, 

ig,  1124 
To  support  the  contract,  i  9,  1125 
Parol  Evidence 

Where  receipt  is  evidence  of  a  con- 
tract, ig,  1 1 18 
Without  recourse,  ig,  1124 
Debtor's  Right  to  Receipt,  19,  11 14 
At  common  law,  ig,  11 14 
Collector's  receipt  for  taxes,  19,  1114 
In  general,  19,  H14 
Declarations,  19,  1112 
Deed,  i  9,  1114,  1125 
Definition,  ig,  1112 
Delivery,  19,  11 12 

Distinguished  from  release,  19,  1113 
Effect  of  receipt,  i  g,  11 20 
Embezzlement,  6,  498^ 
Estoppel,  7,  31;  ig,  1127 
Evidence,  ig,  1112,  1120 

See  infra.  Conclusiveness  ;  Parol 

Evidence. 
Admissibility  in  criminal  cases,  4,  8^6 
Admissibility  in  general,  19,  11 20 
As   an    admission   or   declar^ion,  ig, 

1112 
Collateral  facts,  19,  1120 
Corporations,  19,  1120 
Express  companies,  7,  577 
Inferences,  ig,  11 20 
Prima  facie  evidence  of  payment,  i  g , 

1120 

Rent,  ig,  1120 
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RECEIPTS— Cos^V 
Evidence —  Con  t'd 

Value  of  receipt  as  evidence,  19,  1128 

Weight  of  evidence,  19,  1129 

Whether  receipt  precludes  other  proof, 
19,  1119 
Fire  Insurance,  ig,  1126 

Parol  evidence,  ig,  1118,  1126 

Whether   conclusive    upon   the  com- 
pany, ig,  1126 

Whether  conclusive  upon  the  insurer, 
19,  1126 
Forgery,  8,  476,  510 

Indictment,  8,  510 
Form,  ig,  1 113 
Fraud,  ig,  1121 
Fraud,  Statute  of 

Memorandum,  8,  711;  ig,  1129 
In  full,  see  infra.  Conclusiveness. 
Larceny,  i  2,  783 
Lease,  i  2 ,  978 
Life  Insurance,  ig,  11 26 

Parol  evidence,  ig,  1118,  1126 

Whether  conclusive    upon    the  com- 
pany, ig,  1 126 

Whether  conclusive  upon  the  insurer, 
I  g ,  1 1 26 
Lost  Receipts 

Secondary  evidence,  13,  1127 
marine  Insurance,  ig,  1126 

Between  underwriter  and  broker,  i  g, 
1127 

Conclusiveness   of     acknowledgment, 
ig,  1126 

Examples,  ig,  1126,  1127 

In  general,  ig,  11 26 
Married  Women,  14,624 

Estoppel,  14,  624 
Memorandum,  8,  711;  ig,  1129 
Memorandum  of  payment  made  on  cred- 
itor's book,  ig,  1 1 12 
Mistake,  xg,  1121 
Nature  of  receipt,  ig,  1112 
Necessity  of  writing,  19,  H13 
Notary,  i  g,  1114 
Parol  Evidence,  17,  432;  ig,  11 13 

Acknowledgment,  ig,  11 13 

Acknowledgment  in  a  deed  of  convey- 
ance, 17,  434 

Acknowledgment  of  Here  Payment,  ig, 

"IS 

Amount,  i  g,  1115 

Checks  in  payment,  ig,  1115 

Consideration,  19,  1115 

Contradicting  one's  own  receipt,  i  9, 

i"S 
Discharge  written   upon  an   execu- 
tion, 19,  1 1 17 
Exception   to   the  general  rule,  1 9, 

HIS 
Failure  of  consideration,  ig,  iii6 
Illegal  consideration,  ig,  1116 
Notes  in  payment,  i  g,  1115 
Of  an  instrument  under  seal,  ig,  1117 
Rebuttal  by  parol,  ig,  1115 
Receipt  in  full  of  all  demands,  i  g, 
1116  ' 


Receipt  in  satisfaction  of  judgment, 
ig,  1117 

Seamen's  receipts,  ig,  1116 

Tax  receipts,  i  g,  1 1 17 

Where  signer  of  receipt  is  dead,  i  g, 
1117 
After     the    death   of     the    person   to 

whom  it  was  given,  i  7,  432 
BUI  of  Lading,  i  7 ,  434 

Acknowledgment  that  goods  are  in 
good  condition,  1 7,  434  • 

Partaking  of   the   nature  of   a  con- 
tract, 17,  434 
Conclusiveness  of  Receipt  In  a  Contract, 

ig,  1123 

Binding  by  way  of  estoppel,  i  9, 1128 

Deed,  ig,  1125 

Life  insurance,  19,  1126 

Marine  insurance,  ig,  11 26 

Purpose  for  which  payment  is  made, 
I  9,  1124 

To  support  the  contract,  ig,  11 25 

Without  recourse,  ig,  1124 
Condition  or  defeasance,  1 7 ,  434 
Examples,  i  7,  433-435 
Fire  and  life  insurance  policies,  i  g,  1118 
Production  of  receipt,  17,  434 
Receipt  which  is  also  a  contract,  1 7 ,  433 
To  show  purpose,  ig,  11 18 
To  show  that  receipt  was  conditional, 

I  g, 1119  ' 

To  show'  on  what  demand  receipt  was 

applicable,  ig,  11 18 
Where  receipt  is  evidence  of  a  contract, 

ig,  1118 
Where  receipt  is  part  of  a  contract, 

19,  1118 
Whether  parol  evidence  admissible,  17, 

432 

Without  recourse,  19,  1124 
Partnership,  17,  1037 
Prima  facie  evidence  of  payment,  i  8,  200 
Questions  of  law  and  fact,  ig,  651,  1123, 

1129 
Rebuttal,  see  infra.  Parol  Evidence. 
Receipt  and  acquittance,  i ,  172 
Receipt  of  third  person,  19,  1128 
Reformation  of  instruments,  15,  671 
Release,  ig,  1123 
Scope,  ig,  1114 
Seal,  ig,  1113,  1114 
Seamen's  Receipts 

Conclusiveness,  19,  1116 
Secondary  evidence,  ig,  1119 
Statute  of  limitations,  19,  1130 
Taxation 

As  proof  of  payment,  25,  285 

Duty  of  collector  to  give,  i  9,  1115 

Mandamus  to  compel  collector  to  give, 
25,284 

Parol  evidence,  19,  1117 
Undue  influence,  ig,  1121 
Whether  within  bills  of  sale  acts,  8 ,  863 
RECEIVE,  ig,  1131 

In  the  sense  of  approved,  ig,  1132 
Joint  tenants  and  tenants  in  common,  19, 

1131 
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May  receive,  i  4,  9S4 

Statute  against  fraudulent  conveyances, 

19,  1131 
Statute  of  Anne,  19,  1131 
RECEIVERS,  20,  I 

See  Receivers  of  Railroads. 
Heceiver's  certificates,  see  Receivers  OF 

Railroads. 
Accounting,  20,  185 

Allowance  for  costs,  see  infra.  Costs. 

Alloivance  for  counsel  fees,  see  infra. 
Attorney  and  Client. 

Railroad  receivers,  see  Receivers  of 
Railroads. 

Account  render,  when  for  and  against, 

I,  130 
Accounts  of  deceased  receiver,  20,  195 
Appeal  from  Settlement  of  Accounts,  20, 

198 

Examples,  20,  198 

Final  decree,  20,  198 

In  general,  2o,*i98 

Receiver  party  to  suit,  20,  198 
Appointment  of  new  receiver,  20,  195 
At  whose  instance  accounts  rendered, 

20,  197 
Authority   of  court   for   expenditures, 

20,  186 
Court  compelling  receiver  to  account, 

20,  186 
Creditor  seeking  to  review  account,  2  o, 

197 
Delay  in  accounting,  20,  185 
Duty  of  receiver  to  render  accounts, 

20,  185 
Duty  to  come  forward  voluntarily,  20, 

186 
Exceptions  to  account,  20,  196 
Exceptions  to  master's  report,  20,  196 
Executor  of  deceased  receiver,  20,  195 
Failure  to   account  at  proper  time,  20, 

186-189 
Fair  and  accurate  account,  20,  185 
Irregular  or  void  appointment,  20,  185 
Jurisdiction  to  compel,  20,  185 
Litigation  delaying  or  delayed  by,  20, 

I9S 
Master  passing  on  account,  20,  196 
Mingling  of  funds,  20,  188 
New  Jersey  practice,  20,  197 
Objections  to  accounts,  2  o,  197 
Payments    made  in   another   capacity, 

20,  187 
Practice  on  passing  accounts,  20,  196 
Receivership  extended,  20,  195 
What   court   can    compel    accounting, 

20,  185 
What  expenditures  will  be  ratified,  20, 

186 
What  property,  20,  185 
When  Accounts  Must  Be  Rendered,  2  o,  185 

At  discretion  of  court,  20,  185 

Once  a  year,  20,  185 
When  Chargeable  with  Interest,  20,  188 

Examples,  20,  188,  189 

Failure  to  account  at  proper  time, 
20,  189 


In  general,  20,  18S 

Where  receiver  has  been  guilty  of 

improper  conduct,  20,  1S8 
Where  receiver  has  collected  inter- 
est, 20,  188 
Accounts,  see  infra,  Accounting. 
Action,  see  infra,  Parties  to  Actions. 
Action  Against,  20,  248 

Actions   arising    out   of    receivership,' 

2°.  25s 
Adjudication  of  claims  against  receiver, 

20,  251 
Execution,  20,  252 
Judgments  against,  20,  253 
Necessity  of  Leave  ef  Court,  i  2,  294;  2  o, 

248 

Appointing  court,  20,  249 

As  to  injunction,  see  iiifra,  Injunc- 
tion. 

Discretion  of  court,  20,  252 

Foreign  courts,  20,  249,  250 

Generall}',  2  o,  248 

Independent  suit,  20,  251 

In  Iowa,  20,  251 

In  Kansas,  20,  251 

In  Wisconsin,  20,  251 

Other  courts  of  same  state,  20,  249 

Possible  ground   for   recovery,    20, 

251 

Presumption,  20,  249 

Waiver  of  leave,  20,  249 

When  leave  will  be  granted,  20,  250 
Parties  to  Actions,  i  7,  633  ;  20,  253,  284 

Corporations,  20,  254,  2S4 

Corporation    which    has    been   dis- 
solved, 20,  254,  284 

In  general,  20,  253,  284 

Pending  suits,  20,  253,  284 

Quasi  dlssoUition  of  corporation,  20, 
254,  284 

Whether  plaintiff  must  bring  in  re- 
ceiver, 20,  255,  284 

Whether  receiver  should  be  made  a 
party,  17,653;  20,  253,  255,  284 
Receiver's  defenses,  20,  252 
Actions  by,  20,  227 

Actions    against    corporation    officers, 

20,  23S 
Actions  against  stockholders,   20,  238 
Changing  legal  into  equitable   action, 

20,  230 
Collecting  Unpaid  Subscriptions,  20,  235 

Assessment,  20,  236 

Call,  20,  236 

Contract,  20,  237 

Creditor  compelling,  20,  237 

Defenses,  20,  237 

Examples,  20,  236 

Extent  of  liability,  20,  237 

Fraud,  20,  236 

Illegality,  20,  236 

In  general,  20,  235,  236,  288 

Insolvent  corporation,  20,  235 

Separate  action  against  each  stock- 
holder, 20,  289 

Set-off,  2  o,  237 

Stockholders  also  creditors,  20,  2S9 
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RECEIVERS— Co«/W 
Actions  by — Cont'd 
Collecting  Unpaid  Subscriptions — Cont'd 
Ultra  vires,  20,  289 
When  some  of  the  stockholders  have 

paid  in  full,  20,  288 
When  there  has  been  no  vote  of  di- 
rectors, 20,  289 
Where  there  has  been  no  vote  of  the 
stockholders,  20,  289 
Contractual  right,  20,  235 
Control  of  Court  Over,  20,  229 

Court  maj  give  general  leave,   20, 

230 
Receiver  cannot  sue  without  leave, 
20,  229 
Defenses  Available  Against,  2  o,  239 
Collateral  attack  ufon  aff ointment, 

see  infra,  Appointment. 
Failure  to  execute  bond,  20,  240 
Failure  to  take  oath,  20,  240 
Fraud,  2  o,  240 
Informality    in    execution  of  bond, 

20,  240 
Miscellaneous,  20,  240 
Same  as  if  suit  by  original  party,  2  O, 

239 
Set-oflF,  20,  239 

When   rights  of   creditors   affected, 
20,  239 

Depending  upon  orders  of  court,  20, 
227 

Employment  of  counsel,  see  infra.  At- 
torney AND  Client. 

English  practice,  20,  227 

Examples,  20,  227-229 

In  Whose  Name  Suit  to  Be  Brought,  17, 

633;  20.  231 

Court  authorizing  receiver  to  sue  in 
his  own  name,  20,  231 

Examples,  20,  232-234 

General  rule,  20,  231 

Name  of  original  party,  20,  231 

Possession  of  personal  property,  20, 
238 

Power  of  court,  20,  232 

Practice,  20,  232 

Statutory   regulations   as  to    name, 
20,  232-234 

Virtute  officii,  20,  232 
Maintenance  in  sundry  cases,  20,  238 
Must  proceed  like  ordinary  suitor,  20, 

230 
Parties  to  actions,  17,  633;  20,  235 
Pleadings,  20,  247 
Power  in  general,  20,  227 
Proofs,  20,  247 
Receiver's    position  co-extensive  with 

that  of  party  over  whom  appointed, 

20,  23s 
Regulated  by  court,  20,  227 
Regulated  by  statute,  20,  227 
Rights  of  receiver,  20,  235 
Statutory  regulations,  20,  230 
Suits  by  Beceivers  in  Foreign  Courts, 

20,  241 

Examples,  20,  241 
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General  rule,  20,  241 
Judgment,  20,  246 
treading  case,  20,  241 
Property  removed  to  foreign   juris- 
diction, 20,  242 
Statutory  receivers,  20,  246 
When  receiver  has  title  by  assign- 
ment, 20,  245 
When  right  of  action  accrues,  20,  241 
Whether  equitable  right  recognized  in 
court  of  law,  20,  230 
Additional     compensation,     see     infra. 

Compensation. 
Additional  security,  see  infra.  Bonds. 
Adverse  Claimants,  2  o,  133 

When  others  have  possession,  20,  134 
When  receiver  has  possession,  20,  133 
Adverse  possession,  20,  137 
Affidavits,  20,  q6 
Answer  Aided  by  Affidavits,  2  o ,  97 
Examples,  20,  97 
In  general,  20',  97 
In  opposition  to  motion,  20,  97 
In  reply  to  answer,  20,  98 
In  reply  to  new  matter  in  defendant's 

affidavit,  20,  98 
In  support  of  motion,  20,  96 
After-acquired  property,  20,  83 
Alimony,  20,  56 

Appointing  to  enforce,  i,  483 
Husband  fraudulently  disposing  of  his 

interest,  20,  56 
Husband  out  of  the  jurisdiction  of  the 
court,  20,  56 
Amendment,  20,  96 
Annuities,  20,  79 

To  protect  annuitants,  20,  325 
Answer,  20,  98 

Affidavit  in  reply  to  answer,  2  o,  98 
Aided  by  Affidavit,  2  o,  97 
Examples,  20,  97 
In  general,  20,  97 
Appointment  before,  20,  27,  87,  91,  99 
Appointment  on  answer,  20,  98 
Effect  of  oral,  2  o,  99 
Appeal 

Appointment  pending,  20,  93 
Compensation,  20,  f84 
Discretion,  20,  184 
Examples,  20,  184 
In  general,  20,  184 
From   decree   for  injunction   and   re- 
ceiver, 20,  102 
From  Decree  or  Order  of  Appointment, 
20,  103 
Allowance  of  appeal  in  other  states, 

20,  104 
Certiorari,  20, 106 
Denial   of  appeal  in  various  states, 

20,  103 
Doctrine  of  federal  courts,  20,  105 
Effect  of  appeal,  20,  108 
Grounds  for  denial  of  appeal,  20, 104 
Grounds  of  allowance,  20,  105 
Mandamus,  20,  107 
Objection  not  raised  below,  2  o,  103 
Requisites  of  record,  20,  103 
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Keview  on  Appeal,  20,  icy 
In  general,  20,  107 
Interlocutory  order,  20,  107 
Where    order    made     after    final 
judgment,  20,  107 
Right  of  appeal,  20,  103 
Supersedeas   or   bill   of  review,  20, 

106 
Supersedeas  upon  appeal,  20,  108 
Vacation  of  appointment,  20,  108 
Writ  of  error,  20,  106 

From  Order  for  Removal  or  Discliarge, 
20,  225 
Discretion   of  appointing  court,  20, 

225 
Examples,  20,  225-227 
Party  attempting  to  take  appeal,  20, 

226 
Receiver's  right  to  appeal,  20,  227 

Order  confirming  sale,  20,  147 

Order  of  sale,  20,  147 

Receiver's  right  to,  20,  117 

Suspension  of  functions  by,  20,  no 
Appellate  courts,  20,  62 
Application  of  Defendant,  20,  88 

Co-defendant,  20,  88 

English  judicature  act,  20,  88 

In  general,  20,  88 
Appointment,  20,  12,  16 

See    infra,    Appeal,    subhead.  From 
decree  or  order;   Corporations. 

Alienation  or  disposition  of  the  prop- 
erty, 20,  17 

Application  of  Defendant,  20,  88 
Co-defendant,  20,  88 
English  judicature  act,  20,  88 
In  general,  20,  88 

At  chambers,  20,  94 

At  instance  of  court,  20,  88 

At  Wtiat  Time  Appointment  Will  Be  Made 
Pendency  of  suit,  20,  24 
While   demurrer  is  pending,  20,  29 

Auxiliary  and  provisional  character  of 
appointment,  20,   17 

Before  Answer,  20,  87 

Change  in  practice,  20,  27 
Examples,  20,  27-29 
In  general,  20,  27 
Special  ground  necessary,  20,  28 
What   constitutes  sufficient  ground, 
20,  28 

By  comptroller  of  currency,  16,   159 

Collateral  attack,  20,   109 

Consent  of  parties,  20,  88 

Constitutionality     of     legislative     ap- 
pointments, 20,  23 

Determines  no  right,  20,  13 

Difference   Between  Appointment  of  Re- 
ceiver and  Injunction,  20,  258 
Distinct  and  separate    remedv,    20, 

358 
Effect  on  possession  of  property,  20, 

Examples,  20,  258,  259 
Discretion  of  Court,  20,  19 

Application    for    appointment,    20, 
19 


391 


Examples,  20,  19,  20 
In  general,  20,  20 
Lower  court,  20,  20 
Not  matter  of  right,  20,  20 
Regulation  by  legal  principles,  2  o,  20 
When  Discretionary  Power  Exercised, 
20,  20 

Danger  of  waste,  20,  21 
Examples,  20,  20,21 
In  general,  20,  18,  20,  21 
Protection  of  a  fund,  20,  20 
When  discretionary  power  not  exer- 
cised, 20,  21 
Effect 

Execution  liens,  20,  23 
Of  irregular  appointment  upon  com- 
pensation, 20,  181,  1S3 
Of  irregular  or  erroneous   appoint- 
ment upon  title,  20,  136 
On  corporate  existence,  i  9,  803 
Particular  efTectof  appointment,  20, 

23 
Pending  suit,  20,  253,  254 
Sequestration,  22,  98 
Where  mortgagee  might  become  ab- 
solute owner,  20,  23 
Where  order   of  appointment  after- 
wards reversed,  20,  23 
Fraud  or  imminent  danger,  20,  12 
Fraudulent 

Removal,  20,  202,  214,  215 
General  effect  of,  20,  16 
In  Connection  with  Injunction,  20,  22 
Examples,  20,  22 
In  general,  20,  22 
When  refused,  20,  22 
In  general,  20,  i6 
Irregularities 

Contempt  for  interference  with  pos- 
session, 20,  142 
Removal,  20,  201 
jurisdiction   of  a^j>oinime7it,    see    in- 
fra. Jurisdiction. 
Not  the  ultimate  end  of  suit,  20,  17 
Object  of,  20,  12 
Operating  as  injunction,  20,  256 
Over    Tvhat     fro^erty    receiver     ap- 
pointed, see  infra,  Property  Over 
Which    Receiver   May   Be    Ap- 
pointed. 
Particular  Cases  In  which  Receivers  Are 
Appointed,  2  o,  49 
See  infra.   Alimony;   Creditors' 

Suits;  Divorce. 
Bettveen   heir  at    laiv    and   devisee, 
see    infra.    Heir   at   Law    and 
Devisee. 
Settveen  vendor  and  purchaser,  see 
infra.       Vendor       and      Pur- 
chaser. 
Corforations,  see  infra,  Corpora- 
tions. 
Ejectment,  see    infra,  Ejectment. 
Mines     and     mining,     see      infra. 

Mines  and  Mining  Claims. 
Partition,  see  infra,  Partition. 
Partnership,  see  Partnership. 
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RECEIVERS— CoBif'rf 
Appolntanent —  Cont'd 

Particular  Cases  In  vMch  Kecelvers  Are 
Appointed —  Con  I'd 
Railroads,  see  Receivers  of  Rail- 
roads. 
Tena7it  in  cojnmon,  see  infra.  Ten- 
ants IN  Common. 
Trusts,    see    infra.    Trusts    and 
Trustees. 
Power  Not  Readily  Exercised,  20,  1 8 
'In  general,  20,  18 
Where  business  would  be  destroyed, 

20,  18 
Where    party  has   title   and  posses- 
sion, 20,  18 
Prerequisites,  20,  16,  19 

In  general,  20,  16,  19,  24,  61 
Judgment  by  .creditor,  20,  30 
Notice  of  Motion  or  Application  for 
Appointment,  20,  24,  84 
Appearance  by  defendant,  20,  86 
Appointment  without  notice,   20, 

25 
Examples   of  when  notice  neces- 
sary, 20,  26 
Examples     of   when     notice    not 

necessary,  20,  25 
Exceptions,  20,  25 
Ex  parte  application,  20,  24 
General  doctrine,  20,  27 
Irreparable  injury  resulting  from 

delay,  20,  25,85 
Necessity  of  notice,  20,  24 
Required  by  statute,  20,  25 
Right  to  notice,  20,  26,  84 
Service  of,  20,  86 
Special  circumstances,  20,  85 
Sufficiency  of,  2  o,  85 
Upon  whom  service  made,  20,  86 
When  notice   not    necessary,   20, 

25-85 
Pendency  of  action,  "20,  87 
Pendency  of  Suit,  20,  24,  61 

After   action   has  been  dismissed, 

20,  24 
Appeal  pending,  20,  24 
Appointment  before  answer,  20,  27 
Appointment  before  filing  of  bill, 

20,  24 
Examples,  20,  24 
Infancy,  20,  24 
Insanity,  20,  24 
Jurisdiction  depending  upon,  20, 

60 
Necessity  that  suit  should  be  pend- 
ing, 20,  24 
Showing  Expedition,  20,  29 
Delay,  20,  29 
making  Person  In  Possession  a  Party, 

20,  29 

Effect  of  failure   to   make,  20, 

Examples,  20,  30 
In  general,  20,  29 
Subsisting  interest  in  property  neces- 
sary, 20,  30 
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Procedure  Concerning  Appointment,  2  o , 
84 
See  tnfra,  Affidavits  ;   Answer  ; 

Appeal;  Appointment;  Exten- 
sion OF  Receivership;  Motion; 

Parties      to      Proceedings; 

Pleadings  AND  Proofs;  Super- 
sedeas. 
Application  of  Defendant,  20,  88 

Co-defendant,  20,  88 

English  judicature  act,  20,  88 

In  general,  20,  88 
Appointment   at   instance   of  court, 

20,  88 
As  to  reference  to  Tnaster,  see  infra. 

Master  in  Chancery. 
Conflicting    Applications  or  Appoint- 
ments, 20,  89 

Question  of  priorit3',  20,  89 

Where   prior    order   of  reference 
unexecuted,  20,  89 
Consent  of  parties,  20,  88 
Costs  of  Proceedings,  20,  90 

In  general,  20,  90 

Out  of  fund  realized  by  receiver, 
20,  90 

Where  party  appeared  personally, 
20,  90 

Where   receiver     improperly    ap- 
pointed, 20,  90 
Place  of  Making  Appointment,  2  o,  94 

At  chambers,  20,  94 

Examples,  20,  94 

In  county  where  judgment  debtor's 
property  located,  20,  94 
Prayer,  2  o,  96 

After  decree,  20,  96 

Before  decree,  20,  96 

In  general,  20,  96 

Necessity,  20,  96 
Time  of  Making  Appointment,  20,  90 

After  appeal,  20,  93 

After  decree,  20,  gz 

After  dismissal  of  action,  20,  93 

At  anj'  stage  of  proceedings,  20, 
90 

At  time  of  decree,  20,  92 

Bankruptcy,  20,  91 

Before    answer,   see    infra.  An- 
swer. 

Before  appearance,  20,  gi 

Before  decree,  20,  92 

Before  hearing,  2  o,  92 

Before  service  of  summons,  20,  91 

Demurrer  pending,  20,  92 

Examples,  20,  91-94 

Pending  appeal,  20,  93 

Vacation,  see  infra.  Vacation. 
Wlien  Appointment  Will ,  Not  Be  Va- 
cated 

Collateral  attack  on  appointment, 
20,  log 

In  general,  20,  108 

Questioning  regularity  of  appoint- 
ment, 20,  108 
Provisional  remedy,  20,  17 
Questioning  regularity,  20,  108 
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Relationship  as  Ground  of  Objection 

Generallj,  20,  74 
Resemblance  In  Effect  Between  Appoint- 
ment of  Receiver  and  Injunction,  2  o , 
22,  256 

Discretion,   20,  257 
Examples,  20,  256,  257 
Illustration  in  partnership  cases,  20, 

256 
In  general,  20,  256 
Investigation,  20,  257 
Object,  20,  257 
Sale  and  equitable  execution,  20,  16 
Special  Objects  for  Wliicli  Appointment 
Made,  see   infra.    Decedent's  Es- 
tate;  Land  Suits;    Partition; 
Partnership;  Trusts  and  Trus- 
tees, 
Statutory    and    other  grounds  for  ap- 
pointment, 20,  12 
Time  of  Making,  2  o ,  90 
After  appeal,  20,  93 
After  decree,  20,  92 
After  dismissal  of  action,  20,  93 
At  any  stage  of  proceedings,  20,  90 
At  time  of  decree,  20,  92 
Bankruptcy,  20,  91 
Before  answer,  see  infra,  Answer. 
Before  appearance,  20,  91 
Before  decree,  20,  92 
Before  hearing,  20,  92 
Before  service  of  summons,  20,  91 
Demurrer  pending,  20,  92 
Examples,  20,  91-94 
Pending  appeal,  20,  93 
Vacation,  see  infra.  Vacation. 
Vacated,  20,   108 
"Wliat  Remedy  May  Apply 

When  neither  Receiver  nor  Injunction 
Applicable 

Acquiescence,  20,  260 
Laches,  20,  260 
Title    to   public   office  in  dispute, 

20,  260 
When    relief  may   be  had  at  law, 
20,  259 
When  power  unquestionably  exists,  2  o, 

18 
When  Receiver  Appointed  or  Appoint- 
ment Refused,  20,  12,  30 
Absence  of  other  remedy,  20,  30 
Danger  of  Loss,  20,  33-36 

Disputed    fund    in    possession    of 

court,  20,  36  I 

Examples,  20,  36,  37 
Necessity,  2  o,  36 
Decedent^ s  estate,  see   infra.  Dece- 
dent's Estate. 
Defendant's    insolvency,    see    infra, 

Insolvency. 
Defendant's    possession    long     con- 
tinued, 20,  34 
Discretion  of  court,  20,  19 
Displacing  directors  of  corporation, 

20,34 
Generally,  20,  18,  30 
In  English  judicature  act,  20,  32 
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In  Georgia,  20,  32 

In  Indiana,  20,  32 

In  Minnesota  insolvency  act,  20,  32 

In  Texas  statute,  20,  32 

Instances  where  appointment  made, 
20,  31 

Instances    where    receiver   was   not 
appointed,  20,  31 

Irreparable  injustice,  20,  30 

Likelihood  of  recover^'  requisite  for 
appointment,  20,  32 

Market,  20,  31 

Poverty  of  defendant,  20,  39 

Probable  interest,  20,  33 

Regulating  statute  controls,  20,  31 

Reluctance    to     interfere    with    de- 
fendant's possession,  20,  34 

Remedy  at  Law,  20,35 
Adequate  remedy,  20,  35 
Claimant  of  realtj'  out  of  posses- 
sion, 20,  35 
Ejectment  under  New  York  code, 

20,  36 
Exceptions,  20,  35 
Fraud  clearly  proven,  20,  36 
Imminent  danger  to  property,  20, 

36 

In  general,  20,  35 

Whether  court  will  interfere,  2  o,  35 

Rents  and  profits,  see  infra.  Rents 
and  Profits. 

Residence  within  jurisdiction,  20,  34 

When  discretional   power  not  exer- 
cised, 20,  21 

When  discretionary  power  exercised, 
20,  20 

When  power  unquestionably  exists, 
20,  18 

When    rights   of   third   party   inter- 
vene, 20,  22 

Where  bill  is  denied,  20,  40 

Where  equity  is  denied,  20,  40 

Where  lis  pendens    has   been    filed, 
20,33 

Where  property  or  claim  otherwise 
protected,  20,  33 

Where  There  Is  "So  Competent  Person 
Entitled  to  Hold  Property,  20,  36 
See  infra.  Decedent's  Estate; 

Infants  ;  Insanity. 
In  general,  20,  36-41 

Where  time  for  other  relief  has  not 
arrived,  20,  34 
When  rights  of  third  parties  intervene, 

20,  22 
Where    Receivership    or    Injunction  or 

Both  May  Be  Granted,  20,  261 

Conflict      of      jurisdiction     between 
state   and  federal  courts,    20,   261 

When  property  in    foreign   country, 
20,  261 
Whet'ner  a  taking  of  property  without 

due  process  of  law,  20,  18 
Whether  in  nature  of  an  attachment, 

20,  16 
Whether  in   nature   of  sequestration, 

20,  16 
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Appointment —  Contd 
Wlio  May  Be  Appointed,  2  o,  70 
Agreement  of  parties,  ao,  73 
Attorney,  zo,  75 
In  England,  20,  75 
In  Ireland,  20,  76 
In  United  States,  20,  76 
Clerk  of  Court,  20,  75 
Practice,  20,  75 
Waiver  of  consent  of  parties,   20, 

75 

Without  his  consent,  20,  75 
Corporate  oflicers  and   stockholders, 

20,  71-76 
Corporate  stockholders,   20,71 
Creditors,  20,  77 
Directors,  20,  71 
Discretion  of  Court,  20,  71 

Exceptions  to  master's  report,  20, 

71 
In  general,  20,  71 
When  appellate  court  will  interfere, 
20,  71 

Examples,  20,  72 

General  principles,  20,  70 

Impartial  receiver,  zo,  70 

Interest,  20,  70 

Master,  20,  75 

More  than  one  receiver,  20,  73 

Mortgagee,  20,  74 

Next  friend,  20,  76 

Non-residence  as    ground  of  objec- 
tion, zo,  73 

Occupation,  20,  73 

Office,  20,  73 

Partners,  20,  77 

Party  found  to  have   participated  in 
illegal  transactions,  20,  72 

Party  generally  ineligible,   20,  74 

Personal  friend  or  stranger,  20,  72 

Private  interest,  20,  70 

Recommendation  of  appointee,   20, 

Relationship  as  ground  of  objection, 

20.73 
Trustee,  20,  76 
Unpaid  vendor,  10,  74 
Upon    whose    recommendation,  20, 

72 
What  parties  ineligible,  20,  74 
Arrest 

Exemption  from,  zo,  117 
Assignment,  zo,  128 
Assignment  to  Keceivers 

Examples,  20,  128,  129 
Choses  in  action,  20,  129 
Examples,  20,  128,  129 
What  passes,  zo,  129 
When  necessary,  20,  129 
Assignment  for  Benefit  of  Creditors 

Title  as  between  assignee  and  receiver, 

20,  133 
Assistance,  writ  of,  zo,  113 
AttacBment,  see  infra,  Contempt. 
Property   in   hands    of    receiver,    20, 

i8q 
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Attorney  and  Client,  20,  75,  178 
Allowance  for  Counsel  Fees,  20, 178, 189, 
231 

Charging  counsel  fees  of  parties  in 
interest   upon    receivership    fund, 
20,  191 
Employment     not      sanctioned     by 

court,  20,  189 
Examples,  20,  189-192 
Incurred   in   the   exercise   of   sound 

discretion,  20,  189 
In  general,  20,  189 
Interests  not  adverse,  20,  191 
Overpayment  of  attorney,  20,  190 
Party  assenting  to  employment,  20, 

191 
Receiver  acting  as  his  own  attorney, 
20,  189 
Employment  of  counsel,  20,  231 
Examples,  20,  178 
In  general,  20,  231 
Motion  for  removal,  20,  178 
Receiver  acting  as  counsel,  2  o,  178 
Receiver's    right  to    employ    counsel, 

20,  117 
Removal    of    receiver  for    employing 
counsel  of  one  of  the  parties,  20,  211 
When  employment  is  necessary,  20, 178 
Authority,  see  infra,  Powers. 
Bankruptcy,  see  infra.  Insolvency, 
Bill  Quia  Timet,  2,  262 

Appointment  of  receiver,  2,  252 
When  appointed,  is,  262 
Blindness,  20,  208 
Bona  fide  purchaser,  20,  133 
Bonds,  2,  466W;  20,  159 
■See  infra.  Suretyship. 
Additional  Security 

On  extension  of  receivership,  20, 163 
Removal,  20,  204 
As  prerequisite  to  receiver's  control  of 

property,  20,  162 
Conditioned,  20,  159 
Contribution  against  co-surety,  20, 168 
Discharge  of  Sureties,  2  o,  164,  166 
At  their  own  request,  20,  166 
Examples,  20,  167 
How   surety  may  obtain  discharge, 
20,  166 
Dispensing  with  security,  20,  162 
Failure  to  execute  as  defense  to  action, 

20,  240 
General  rule  as  to,  20,  159 
Number  of  sureties,  zo,  160 
Refunding   of  receivership    funds    by- 
surety,  zo,  167 
Reimbursement  of  surety,  zo,  167 
Removal  for  insuflaciency,  20,  202-212 
Requirements,  20,  159 
Security  becoming  insufGcient,  20,  163 
Sureties'  Liability,  2  o,  164 
Death  of  receiver,  20,  164 
Default  prior  to  execution  of  bond, 

zo,  165 
Evidence  of  breach,  20,  165 
Extent  of  Liability,  20,  166 
Amount  of  bend,  zo,  166 
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Costs,  20,  166 

Principal  and  interest,  20,  166 
Terms  of  bond,  20,  166 
Nature  of  sureties'  liabilit}',  20,  164 
Release  of  liability,  20,  164 
When    liability    becomes    absolute, 
20,  164 
Surety's  course  on  being  sued,  20,  168 
Title  before  giving  bond,  20,  132 
Validity  of  bond,  20,  162 
Wiio  may  become  surety,  2  o,  160 
Building  and   loan  associations,  winding 

up,  a,  644 
Catalogue  containing  secret  price   list, 

20,  82 
Certiorari 

Appointment,  20,  106 
Chambers,  appointment  at,  20,  64 
Clerk  of  court,  20,  75 
Collateral  attack,  see  infra,  Order  for 

Sale. 
Collateral  attack  on  appointment,  20, 109 
Comity,  see  infra,  Conflict  of  Laws. 
Commissioners,  20,  63 
Common  law,  20,  11 
CompenBation,  3,  379 

As  to  allowance  for  counsel  fees,  see 

infra.  Attorney  and  Client. 
Additional  Compensation,  20,  176 
Counsel  fees,  20,  178 
Extraordinary  expense,  20,  177 
General  doctrine,  20,  176 
Interest    on    balances   in    receiver's 

hands,  20,  177 
Legal  services  rendered  by  receiver, 

ao,  178 
Prosecuting  or  defending  legal  pro- 
ceedings, 20,  177 
When  allowed,  20,  177 
Where   receiver   acts  in  several  ca- 
pacities, 20,  178 
Whether  allowed,  20,  176 
Agreement  among  the  parties,  20,  184 
Amount  or  Bate  of,  20,  169 
Appeal,  20,  184 
Cases  which  do  not  fall  within  the 

statutes,  20,  171 
Circumstance  of  the  particular  case, 

20,  173 
Court  having  no  power   to  appoint 

receiver,  20,  176 
Determined  by  court,  20,  171 
Discretion  of  Court,  20,  171,  1S4 
Doctrine  in  England,  20,  172 
Fixed  allowance,  20,  172 
Doctrine  in  United  States,  20,  173 
Fixed  by  analogy  to   compensation 

of  fiduciaries,  20,  171 
Gross  sum,  20,  173 
In  Alabama,  20,  171 
In  Iowa,  20,  175 
In  Maryland,  20,  171 
In  Massachusetts,  20,  175 
In  New  Jersey,  20,  171 
In  New  York,  20,  169,  171 
In  Rhode  Island,  20,  171,  176 
In  South  Carolina,  20,  169 


In  Tennessee,  20,  170 
Objections  to  allowance,  20,  176 
Percentage,  20,  174 
Property  small,  20,  173 
Reasonable  compensation,  20,  175 
Receiving  and  disbursing,  20,  170 
Salary,  20,  173,  174 
Statutory  commission  amounting  to 
more   than   reasonable    compensa- 
tion, 20,  170 
Where  not  regulated  by  statutes, 20, 

171 
Where  regulated  by  statute)  20,  169 
Appeal  In  Questions  of,  20,  1S4 
Examples,  20,  172,  176,  184 
Consent  to  act  without  salary,  20,  168 
Death  of  co-receiver,  20,  180 
General  rules  as  to  allowance,  20,  168 
Liability  for,  20,  iSo 

Appointment     for     benefit     of    all 

parties,  20,  183 
Charge  upon  the  fund  which  passes 

through  his  hands,  20,  180 
Charge  upon  the  property,  20,  180 
Fund  insufficient  to  afford  adequate 

compensation,  20,  184 
Legality  of  appointment,  20,  181 
Propriety  of  appointment,  20,  181 
Result  of  litigation,  20,  1S1-1S3 
Money  paid  directly  into  court,  20,  180 
Order   appointing    receiver   set   aside, 

20,  168 
Receiver  guilty  of  misconduct,  20,  179 
Receiver  party  in  interest,  20,  179 
Receivers   of    dissolved    corporations, 

20,  169 
Receivers   of  insolvent    corporations, 

20,  169 
Receivers  of  moneyed  institutions,  20, 

169 
Time  when  compensation  is  paid,  20, 

180 
Where  one  receiver  succeeds  another, 

20,  179 
Where   receiver   incurs   extraordinary- 
trouble,  20,  177 
Whether  entitled  to  allowance,  20,  168 
Work   of   managing   the  propert3'  en- 
trusted to  him  performed  by  others, 
20,  i68 
Compromising  suits,  20,  115,  290 
Concurrent  jurisdiction,  see  infra.  Ju- 
risdiction. 
Conditional  order,  20,  100 
Confirmation  of  sale,  see  infra.  Sale. 
Conflicting  Applications  or  Appointments, 
20,89 

Question  of  priority,  20,  89 
Where  prior  order  of  reference  unexe- 
cuted, 20,  89 
Conflict    of   Laws,    see    infra.  Foreign 
Corporations. 

Conflict  of  jurisdiction  between  state 
and  federal  courts,  see  infra,  Court; 
Jurisdiction. 
Auxiliary  receiver  in  another  jurisdic- 
tion, 20,  66 
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Conflict  of  Laws — Cont'd 
Comity,  2  o,  65,  67 

Application  of  principles  of  comity, 

20,  67 
In  general,  20,  65 
When  recognized  under,  20,  67 
Defendant's  residence  in  another  state, 

20,  66 
General  rule,  20,  65 
Property  controlled  need  not  be  within 

the  jurisdiction,  20,  66 
Qualification  of  statement,  20,  66 
Suing  receiver,  20,  252 
Suits  by  Receivers  in  Foreign  Courts, 
20,  241,  242 

Creditor  residing    in   foreign    juris- 
diction, 20,  244 
Examples,  20,  241,  242,  243 
General  rule,  20,  241,  242 
Judgment,  20,  246 
Jurisdiction,  20,  243 
Leading  case,  20,  241 
Property    once    vested   in    receiver, 

20,  244 
Property    removed  to  foreign   juris- 
diction, 20,  242 
Recognition,  20,  242 
When   receiver  has  title  by  assign- 
ment, 20,  245 
Whether    receiver    appointed    by    one 
jurisdiction  is  entitled  to  recognition 
by  another,  20,  65 
Confusion  of  Goods 

Mingling  of  funds,  20,  188 
Consent  of  parties,  20,  88 
Contempt 

Attachment    to    enforce    receiver's 

rights,  20,  116 
Committal,  20,  144 
Costs  and  expenses,  zo,  144 
Examples,  20,  114,  iij 
Failure  to  comply  with  an  order  to  pay 

money  into  court,  20,  124 
Injunction  to  restrain  trespassing,    20, 

144 
Interference  with  possession-,  20,   115, 

141  , 

Interference  with  receiver,  20,  114 
Irregularity      of      appointment,      20, 

142 
Knowledge  of  appointment  of  receiver, 

20,  115 
Proceeding  in  state  courts  in  contempt 

of  federal  courts,  20,  68 
Punishable  by  attachment,  20,  114 
Punishment,   20,   144 
What  court  will  entertain  proceedings, 

20,  143 
When  party  liable  for  contempt,   20, 

114 
Contracts,  20,  154 

Completed  contract,  20,  157 
Examples,  20,  154,  155 
In  general,  20,  154,  235 
Liability  upon,  20,  123 
Modify  or  annul,  ao,  155 


Personal  Liability  of  Receiver,  20,  156 
Express  agreement  that  receiver  shall 

not  be  liable,  20,  156 
How  agreement  is  shown,  20,  156 
In  general,  20,  156 
Under  authority  of  court,  20,  154 
Unperformed  contract,  20,  157 
Validity,  20,  154 

When  court  gives  discretionary  author- 
ity, 20,  157 
Contribution  against  co-surety,   20,  168 
Corporations,  see  Receivers   of   Rail- 
roads. 

Actions  against  receivers,  20,  238 
Actions  against  stockholders,  20,238 
At  instance  of  general   creditors,    20, 

277 
Corporate  ofBcer  as,  20,  76 
Courts  of  equity,  20,  270 
DisBolutioii,  20,  276,  277 

EiTect  of  appointment,   4,  302;    11, 
205;   20,  278 
Effect  of  Appointment.  20,  278 

As  regards  corporate  functions  and 

liabilities,  20,  279 
As    regards   dissolution    of   corpora- 
tions, 4,  302;    II,  201;;   20,  278 
Conduct  of  business,  20,  279 
Liability  for  acts  of  receiver,  20,  279 
Liability  for  contract  of  receiver,  20, 

279 
Possession,  20,  283 
Setting  apart  a  fund,  20,  282 
Upon  Corporate  Property,  20,  280 
After  dissolution,  20,  281 
Personal  property,  20,  280 
Prior  to  dissolution,  20,  280 
Upon  lien  of  judgment  creditors,  20, 

281 
Upon  Pending  Suits,  20,  254,  283 
In  general,  20,  253,  254 
Quasi  dissolution,  20,  254 
Substituting   receiver   as  a  party, 

20,283 
When  corporation   dissolved,   20; 

254 
Where    corporation    is   insolvent, 

20,  283 
Whether  suit  abates,  2C,  283 
Wages,  2  o,  282 
In  general,  20,  270 
lUjunctions 
Actions  by  Receivers  of  Insolvent  Cor- 
porations, 20,  265 
Enforcing  liability  of  stockholder, 

2  o,  26s 
Examples,  20,  265,  266 
In  general,  20,  265 
As  adjunct  to  receivership,  20,  264 
In  proceedings  to  dissolve  corpora- 
tion, 20,  266 
Where  Injunction  Preferred  to  Receiv- 
ership, 20,  263 
Allegation  of  fraud  of  officers,  20, 

263 
Examples,  20,  263,  264 
In  general,  20,  263, 
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Insolvency,  ii,  204,  205 

In  suits  against  corporations,  20,  49 

jurisdiction,  ao,  63 

Jurisdiction  of  equity,  20,  57 

Jurisdiction  to  appoint,  20,  270 

Misconduct  of  officers,  20,  278 

Place   where     application    should    be    ' 

made,  20,  63 
Powers  and  Functions,  20,  285 
Actions,  20,  286 

As    representing   creditors  and  cor- 
porations, 20,  286 
As  representing  creditors  and  share- 
holders, 20,  286 
Contracts,  20,  291 
Defenses  to  action,  20,' 286 
Executory  contract  of  sale,   20,  291 
In  general,  20,  285 
Power  of  sale,  20,   291 
Eecovery  of  Assessments  on  Insurance 
Premium  Notes,  2  o ,  290 
Assessments,  20,  290 
Contract    between    policy    holder 
and  insurance  company,  20,290 
Necessity  of  showing  that  loss  has 

occurred,  20,  290 
Notes,  20,  290 
Power- of  receivfr,  20,  290 
To  pay  debts  of  corporations,   20, 
290 
Right  to  allow  set-offs,  20,  290 
Blgbt  to  Compel  Restitution  of  Corpo- 
rate Property,  20,  287 
Damages  in  lieu  of  property,  20, 

287 
Directors     who     have     misappro- 
priated funds,  20,  2S7 
Receiver  who  has  misappropriated 

funds,  20,  287 
Setting   aside    incumbrances,    20, 
287 
Right  to  compromise  suits,  20,  290 
Setting  aside  incumbrances,  20,  287 
Subject  to  orders  of  court,  20,  285 
Succeeds  to  corporate  rights  of  ac- 
tion, 20,  286 
Where   powers   are   not   defined  by 
statute,  20,  285 
Property,  20,  80 
Purchasers  at  sale,  20,  291 
Reluctance  to  appoint,  20,  34 
Sale,  20,  291 
Statute     conferring     jurisdiction     on 

courts  of  equity,  20,  271 
Subscriptions,   see   infra,    Subscrip- 
tions. 
To  protect  bondholders,  20,  274 
To  Protect  Creditors,  20,  273 

Execution    returned   unsatisfied,  20, 

273 
In  general,  20,  273 
Of  fqreign  corporations,  20,  275 
Statutes,  20,  274 
To  protect  mortgagee,  20,  274 
To  protect  stockholders,  20,  272 
Upon  ex  parte  application,  20,276 
When  appointed,  20,  272 
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When  corporation  is  dissolved,  2  o,  276 
When  corporation  is  insolvent,  20,276 
When  not  appointed,  20,  276 
When  Receiver  Will  Be  Appointed, 2  o,  49 

See  Receivers  of  Railroads. 

Examples,  20,  49 

In  general,  20,  49 

Property  mismanaged,  20,  49 
Where  adequate  remedy  at  law  exists, 

20,  277 
Where   security   is   entered  in  lieu  of 

appointment  of  receiver,  20,  278 
Where  there  are  no  assets,  20,  277 
Whether  election  of  officers  terminated 

receivership,  20,  217,  21S 
Who  May  Be  Appointed  a  Receiver,  20, 

291 

Corporations,  20,  291 

Creditors,  20,  292 

Master,  20,  292 

Officers,  20,  292 

Party  to  cause,  20,  292 

Stockholder,  20,  292 
Costs 
Allowing  Receiver  Costs,  20,  192 

Costs  of  appointment,  20,  194 

Costs  of  litigation  and  costs  of  ad. 
ministration,  20,  193 

Discharge  of  receiver,  20,  194 

Examples,  20,  192-194 

In  general,  20,  192 

Reference  of  accounts,  20,  194 

Sanctioned  hy  court,  20,  194 

What  costs  allowed,  20,  192 
Liability  of  receiver,  20,  125 
Of  Proceedings,  20,  90 

In  general,  20,  90 

Out  of  fund  realized  by  receiver,  20, 
90 

Where  party  appeared  personally, 
20,  90 

Where    receiver    improperly  ap.. 
pointed,  20,  90 
Surety's  liability,  20,  166 
Counsel  Fees,  20,  117,  130,  178,231 
Allowance  by  Court,  20,  178,  189 

Charging  counsel  fees  of  parties  in 
interest  upon  receivership  fund, 
20,  191 

Employment  not  sanctioned  by  court, 
20,  189 

Examples,  20,  1S9-192 

Incurred  in  the  exercise  of  sound 
discretion,  20,  189 

In  general,  20,  189 

Interests  not  adverse,  20,  191 

Overpayment  of  attorney,  20,  190 

Party  assenting  to  employment,  20, 
191 

Receiver  acting  as  his  own  attorney, 
20,  189 
Employment,  20,  231 
Examples,  20,  178 
Motion  for  removal,  20,  178 
Receiver  acting  as  counsel,  20,  178 
When  employment  is  necessary,  20,, 

178 
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Counterclaim,  22,  411 
County  courts,  20,  62 
Court,  see  ;■»/?-«,  Actions  by;  Appoint- 
ment ;  Management  and  Control 
OF  Property. 
Actions,  2  o,  229 

Court  maj  give  general  leave, 20,  230 
Receiver  cannot  sue  without  leave, 
2  o ,  229 
Aid  of  court  in  obtaining  possession, 

20,  140 
Allowance  for  Expenditures,  see  infra. 
Compensation. 

As   to   counsel  fees,  see   infra,  At- 
torney AND  Client. 
Authority  of  court,  20,  186 
Extraordinary  trouble  or  expenses, 

20,  177 
Interest    on    balances   in   receiver's 

hands,  20,  177 
Payment  made  in  another  capacity, 

20,  187 

What  expenditures  will  be  ratified, 

20,  186 

Application  to  court  for  advice,  20,  116 

As  to  contempt,  see  infra.  Contempt. 

As  to  suit  in  foreign  courts,  see  infra. 

Actions  by. 
Concurrent    jurisdiction,    see     infra. 

Jurisdiction. 
Confirmation  and  control  of  sale,  20, 

149,  150 
Conflict  of  Jurisdiction   Between    State 
and  Federal  Courts,  20,  67 
Bankruptcy  cases,  20,  69 
Concurrent  jurisdiction,  20,  67 
Court  first  obtaining  jurisdiction,  20, 

67-69 
Doctrine     disregarding      receiver's 

possession,  20,  6S 
Foreclosure  cases,  20,  70 
Interference  with  possession,  20,  68 
Proceedings  in   state   court  as  con- 
tempt, 20,  68 
Receiver  appointed  by  federal  court 

in  whom  title  is  vested,  20,  68 
Receiver  in  possession,  20,  67 
Receiver   in   possession    from    state 

court,  20,  68 
Removal,  20,  199 

Where   neither  receiver  nor  injunc- 
tion may  be  granted,  20,  261 
Contracts 

Authority  from,  20,  154 
Giving    receiver    discretionary    au- 
thority, 20,  157 
Modify  or  annul,  20,  155 
Ratification,  20,  154 
Discretion  of 

See  infra,  Appointment;  Discre- 
tion OF  Court. 
Duty  to  apply  to  court  for  directions, 

20,  118 
Interference  with  Receiver's  Possession, 
20,  141 
As  contempt  of  court,  20,  141 
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By  whom  and  how  punished,  20,  143 

Divesting  of  receiver's  control,  20, 
144 

How  funishable,  see  tnfra.  Con- 
tempt. 

Illegal  appointment,  20,  142 

In  general,  20,  141 

Interest  of  third  parties,  20,  141 

Irregularity  of  appointment,  20,  142 

Other  receivers,  20,  143 

Property  out  of  jurisdiction,  20,   143 

What  constitutes  such  interference, 
20,  142 

What  is  sufficient  notice,  20,  142 

Where    receiver    has    not    actually 
taken  possession,  20,  141 
Liability  for  failure  to  pay  balance  into 

court,  20,  124 
Necessity  of  Leave  of  Court  to  Sue  Re- 
ceiver, 20,  248 

Appointing  court,  20,  249 

As  to  injunction,  see  infra.  Injunc- 
tion. 

Discretion  of  court,  20,  252 

Foreign  courts,  20,  249,  250 

Generally,  20,  248 

Independent  si;^t,  20,  251 

In  Iowa,  20,  251 

In  Kansas,  20,  251 

In  Wisconsin,  20,  251 

Other  court  in  same  state,  20,  249 

Possible  ground  for  recovery,  20,  251 

Presumption,  20,  249 

Waiver  of  leave,  2  o,  249 

When  leave  will  be  granted,  20,  250 
Order  of  sale,  20,  145 
Possession   of  receivers  as  control  of 

court,  20,  138 
Protection  of  court,  20,  14,  116 
Receiver  as  officer  of  the  court,  20,14 
Relation  to,  20,  158 

See  infra.  Accounting;  Compen- 
sation. 

As  to  removal  and  discharge,  see 
infra.  Termination  of  Re- 
ceivership. 

Bond  required,  see  infra.  Bonds. 

In  general,  20,  158 

Ministerial  officer,  20,  158 

Supervision  b^'  court,  20,  159 
Removal  for  irregularity,  20,  204 
Representing  court,  20,  no 
Responsibility  of  receiver  to  court,  20, 

"9 
Violation  of  orders  of  court,  28,  120 
Covenants 

Liability  upon,  20,  123 
Creditors,  20,  77 

See  infra.  Corporations;   Injunc- 
tion. 
Compelling  collection  of  unpaid  sub- 
scriptions,'20,  237 
Having  equitable  lien,  20,  325 
Objections  to  accounts,  20,  197 
Creditors'  Suits,  4,  576;  20,  48,  56,  61,  307 
Attorney,  20,  316 
Courts,  20,  316 
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Creditors  without  a  lien,  20,  311 
Denial  of  property,  20,  311 
Due  diligence  of  creditor,  20,  309 
Extension  of  the  powers  of  a  receiver, 

20,  316 
Fraudulent  assignments  by  debtor,  2  o, 

311 
General  creditors,  20,  311 
General  principles,  20,  307 
Liens,  20,  312 
Miscellaneous  matters  of  practice,  20, 

316 
Notice,  20,  315 

Object  of  appointment,  20,  307 
Personal  property,  20,  312 
Powers  of  receivers,  20,314 
Procedure,  20,  315 
Real  estate,  20,  312 
Remedy  at  law  must  be  exhausted,  20, 

309 
Restrictions  on  power,  20,  314 
Return  day  of  the  execution,  20,  311 
Return  of  execution  unsatisfied,  20,  307 
Right  of  receiver  to  sue,  20,  314 
Right  to  set  aside  fraudulent  convey- 
ances, 20,  314 
Title  of  Receiver,  20,  128,  312 

After-acquired  property,  20,  313 

Equitable  title,  20,  128 

Examples,  20,  128 

Exempt  property,  20,  313 

In  general,  20,  128 

Personal  property,  20,  312 

Real  estate,  20,  128,  313 
Two  or  more  receivers,  20,  134 
"When   receiver  will  not  be  appointed, 

20,  311 
Debts,  2  o,  79 

Right  to  compromise  debts,  20,  115, 

290 
Right  to  receive  debts  before  due,  20, 

"3 
Decedent's  Estate,  20,  42,  311 

Administrator  ad  litem,  20,  43 

Against  executor,  20,  321 

Bankruptcy  of  representative,  20,  319 

Examples  of  misconduct,  20,  318 

Foreign  estates,  20,  319 

In   behalf  of  judgment  creditors,  20, 
321 

In  general,  20,  38,  317 

Insolvency  of  representative,  20,  319 

Misconduct   of    executor   or   adminis- 
trator, 20,  318 

Pending  probate  proceedings,  20,  319 

Poverty  of  representative,  20,  319 

Power  of  court  of  equity,  20,  42 

Powers  and  rights,  20,  42 

Removal  of  executor  from  the  jurisdic- 
tion of  the  court,  20,  319 

Rents  and  profits,  20,  42 

To  receive  and  apply  property,  20,  42 

When  receivers  will  be  appointed,  20, 

42,  317 
Where  there  is  no  person  to  protect 

the  estate,  20,  321 
Who  maj'  be  appointed,  20,  42 
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Deed,  see  infra,  Title. 
Definition,  6,  724;  20,  11 
Demurrer 

Appointment  while  demurrer  is  pend- 
ing, 20,  29 
Description  in  order  of  appointment, 2  0,83 
Directors,  20,  71-76 
Discharge,  see  infra,  Termination   of 

Receivership. 
Discretion  of  Court,  20,  19,  39,  257 
Application  for  appointment,  20,  19 
As  to  Who  May  Be  Appointed,  20,71 
Exceptions  to  master's  report,  20,71 
In  general,  20,  71 

When  appellate  court  will  interfere, 
20,  71 
Doctrine  in  England,  20,  172 
Examples,  20,  19,  20 
Fixed  allowance,  20,  172 
In  general,  20,  20 
Lower  court,  20,  20 
Not  matter  of  right,  20,  20, 
Partnership,  20,44 
Regulation  by  legal  principles,  20,   20 
Removal,  20,  200 

Removal   and  discharge,    20,    198-325 
When    Discretionary    Power    Exercised, 
20,  20 

Danger  of  waste,  20,  21 
Examples,  20,  20,  21 
In  general,  20,  20 
Protection  of  a  fund,  20,  20 
When  Discretionary  Power  Not  Exercised, 
20,  21 

In  general,  20,  18-21 
Distress,  20,  127,  139,  327 
Divorce,  1,483;  20,56 
Against  husband,  20,  56 
Husband  fraudulently  disposing  of  his 

interest,  20,  56 
Husband  out  of  the  jurisdiction  of  the 

court,  20,  56 
In  general,  20,  56 
Dower 

For  protection  of  dower,  20,  324 
Duties,  2  0,  118 

See  infra,  Accounting;  Functions  ; 

Liabilities  ;  Powers  ;  Rights. 
Application     to    court   for   directions, 

20,  n8 
In  general,  20,  118 
Interference  with  litigation,   20,   118 
Management  and  control  of  property, 
see  infra.  Management  and  Con- 
trol OF  Property. 
To  act  impartially,  20,  n8 
Effect  of  assignment,  1 1 ,  204 
Ejectment,  20,  55 

In  aid  of  ejectment,  20,  325 
Jurisdiction  of  equity',  20,  57 
Property  in  hands  of  receiver,  20,  138 
Equitable  property,  20,  78 
Examples  of  property,  20,  80 
Execution 

Property  exempt  from,  20,  131 
Property  in  hands  of  receiver,  20,  139 
Sale,  20,  37 
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RECEIVERS— Cff»iV 
Executors  and  Administrators 

Accounts  of  deceased  receiver,  20,  195 
Appointment,  7,  412 
Appointment  of  receiver  to  compel  in- 
solvent to  give  security,  7,  174 
Misconduct  as  a  ground  for  appoint- 
ment of  receiver,  20,  47 
Pending  probate  proceedings,  20,  319 
Beceiver  Over  Decedent's  Estate,  20,  317 
Against  executor,  20,  321 
Bankruptcy  of  representative,  20,  319 
Examples  of  misconduct,  20,  318 
Foreign  estates,  20,  319 
In  behalf  of  judgment  creditors,  20, 

321 
In  general,  20,  317 
Insolvency  of  representative,  20,319 
Misconduct  of  executor  or  adminis- 
trator, 20,  318 
Poverty  of  representative,  20,  319 
Removal  of  executor  from  the  juris- 
diction of  the  court,  20,  319 
When   receiver  will   be    appointed, 

20,317 
Where  there  is  no  person  to  protect 
the  estate,  20,  321 
When  receiver -will  be  appointed,  20,51 
Kxpenditures^  see  infrUy  Costs. 
Extension  of  Beceiversliip,  20,  83,  102 
Additional  security,  20,  163 
Examples,  20,  102 
In  general,  20,  J02 
Irish  practice,  20,  102 
Rents  received,  20,  103 
Failure  to  elect  officers,  i  7,  51 
Final  Judgment 

Referring  judgment  of  master,  1 2,  69 
Forcible  entr3'  and  detainer,  8,  137 
Foreclosure  of  Mortgages,  8,  234;   20,  50 
Accounting  of  receivers,  8,  240 
Accumulation  of  taxes,  8,  237 
Appointment  after  decree,  8,  239 
Appointment  after  sale,  8 ,  239 
Appointment  before  answer,  8,  239 
Appointment  in  general,  20,  57,  67 
Appointment  prior  to  filing  of  bill,  8, 

239 
Bad  faith  on  part  of  mortgagor,  8,  234 
Circumstances  justifying  appointment 
of  receiver,  8,  236  ^ 

Compensation  of  receiver,  8,  240 
Confiiot  of  jurisdiction  between  state 

and  federal  courts,  20,  70 
Denial  of  relief,  8,  234 
Discharge  of  receiver,  8,  240 
Disposition   of  funds  in  hands   of  re- 
ceiver, 8,  236 
Fraud,  8,  237 
Imminent  danger  of  loss  or  injury,  8, 

236 
Inadequacy  of  security,  8,  234 
Insolvency  of  party,  8,  234 
Junior  mortgagee,  8,  239 
Jurisdiction,  20,  57 
Labor  and  supplies,  8,  235 
Laches  on  part  of  mortgagee,  8,  238 
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Outstanding  debts,  8,  235 

Personal   representatives  of    deceased 

mortgagors,  8 ,  236 
Power  of  court  of  equity,  20,  57 
Prior   incumbrancer  in  possession,   8, 

236 
Proper  time  allowed  for  redemption,  8, 

238 
Puisne  mortgagee  in  possession,  8,  239 
Receiver's  possession,  8,  239 
Removal  for  misconduct,  8,  240 
Rents   and  profits  expressly  pledged, 

8.234 
Sale,  20,  37 

Time  of  appointing  receiver,  8,  239 
Waste  committed  by  person  in  posses- 
sion, 8,  237 
When  property  is  of  suiBcient  value  to 

pay  mortgage  debt,  8 ,  237 
When   receiver  will  be   appointed,  8, 

234 
Where  additional  security  is  given,  8, 

237 

Where  debt  is  not  all  due,  8,  237 

Where  first  mortgagee  is  out  of   pos- 
session, 8,  238 

Where  legal  title  is  in  mortgagee,   8, 
238 

Where    mortgagee   is    impeached,    8, 
238 

Where  mortgagee  is  in  possession,  8, 
238 

Where  property  is  in  possession  of  a 
stranger,  8,  238 

Where  rents  and  profits  cannot  be  ap- 
plied, 8,  238 
Foreign  Corporations,  8 ,  408 

See  infra,  Conflict  of  Laws. 

Appointment  to  protect  creditors,  20, 

275 
English  decisions,  8,  409 
Recognition,  8,  409 

Authority  co-extensive  with  jurisdic^ 
tion  of  court  by  which  he  was  ap- 
pointed, 8,  410 

By  comity,  8,  410 

Continuing  suits,  8,  413 

Personal  action,  8,  412 

Powers  of  receiver,  8,  412 

Receiver  of  one  federal  court  suing 
before  another,  8,  410 

Removal  of  corporate  assets  from 
state,  8 ,  412 

Right  to  sue  outside  of  jurisdiction 
where  appointed,  8,  409 

Situs  of  debts,  8,  413 

Suing  receiver  in  official  capacity,  8, 

413 
Suit  for  recovery  of  unpaid  subscrip- 
tion stock,  8,  412 
Fraudulent  assignment,  20,  311 
Fraudulent  conveyances,  20,  323 
Functions    in  General,   see   infra.   Cor- 
porations ;    Duties  ;    Liabilities  ; 
Powers;  Rights. 
Design  of  receivership,  20,  11 
In  proceedings  to  avoid,  20,  323 
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Jurisdiction  Over  Eeceiversliip,  20,  12 

Court  of  equity,  20,  12 

In  general,  20,  12 
Office  one  of  confidence  and  trust,  20, 

109 
Represents  the  court,  20,  no 
Scope  of  Beceiver's  Functions,  20,  13 

As  officer  of  court,  20,  13 

Continuance  of  functions,  20,  15 

Extension  of  functions,  20,  15 

Extent  of  authority,  20,  14 

Protection  by  court,  20,  14 

Receiver's  custody,  20,  14 
Second  receiver,  20,  no 
Suspension  of  functions  by  appeal,  2  o, 

no 
Termination  of,  20,  in 
Garnishment,  8,  H45 ;  20,  139 
Growing  crops,  20,  78 
Heir  at  Law  and  Devisee 

Appointment  on  behalf  of  devisee,  20, 

SS 
Appointment  on  behalf  of  heir-at-lavir, 

2°.  55 

In  general,  20,  55 
Heirlooms,  20,  78 
111  health,  20,  208 
Incorporeaa  Property,  20,  79 

Annuities,  20,  79 

Debts,  20,  79 

Pensions,  20,  79 

Profits  of  an  office,  20,  79 

Profits  of  theater,  2  o,  80 

Rents,  20,  80 

Tolls,  20,  79 
Indictment  of  corporations  in  the  hands 

of,  4,  270 
Infants,  20,  41 

Another  suit  pending,  20,  24 

Examples,  20,  41 

Infant  ward,  20,  41 

Next  friend  as  receiver,  20,  76 

When  appointed,  20,  41 

When  receiver  will  be  appointed,  20, 

41 
Where  there  is  a  guardian,  20,  41 
Where  there  is  no  trustee,  20,  41 
Injunction,    see    infra.    Appointment;? 
Judgment. 

Against  receiver,  20,  253 
Appointment  in  Connection  witb,  20,  22 
Examples^  20,  22 
In  general,  20,  22 
When  refused,  20,  22 
Appointment  of  receiver  operating  as 

injunction,  20,  256 
Corporations 
Actions  by  Receivers  of  Insolvent  Cor- 
porations, 20,  265 
Enforcing  liability  of  stockholder, 

20,  265 
Examples,  20,  265,  266 
In  general,  20,  265 
Injunction  as  adjunct  to  receivership, 

20,  264 
In  proceedings  to  dissolve  corpora- 
tion, 20,  266 
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Where    Injunction    Preferred   to    Ee- 

celvership,  20,  263 

Allegation  of  fraud  of  officers,  20, 
263 

Examples,  20,  263,  264 

In  general,  20,  263 
Creditor's  Suits,  20,  268 
After  judgment,  20,  268 
Before  judgment,  20,  368 
Partnership  cases  in  New  York,  20, 

269 
Special  or  equitable  lien,  20,  269 
Difference  Between  Appointment  of  Re- 
ceiver and  Injunction,  20,  258 
Distinct   and    separate    remedv,  20, 

258 
Effect  on  possession  of  property,  20, 

Examples,  20,  258,  259 
For  and  against  receivers,  20,  263 
Partnership,  20,  266 

Actual  partnership  must  be  shown, 

20,  266 
Creditor's  suits,  20,  269 
Examples,  20,  266,  267 
Prerequisites  to  injunction,  20,  266 
Prerequisites     to    receivership,     20, 

266 
When   court  will    appoint  receiver, 

20,  266 
Where    a    disisolution   is   not   an   in- 
junction, 20,  267 
Protecting  receiver  in  discharge  of  his 

duty,  20,  263 
Protecting  third  persons  against  abuse 

of  power  by  receiver,  20,  263 
Real  property,  20,  270 
Resemblance  in  Effect  Between  Appoint- 
ment of  Receiver  and  Injunction,  20, 
256 

Discretion,  20,  257 
Examples,  20,  256,  257 
Illustration  in  partnership  cases,  20, 

256 
In  general,  20,  256 
Investigation,  20,  257 
Object,  20,  257 
Restraining  action  at  law  against,  20, 

263 
To  protect  possession  of  receiver,  20, 

262 
To  restrain  trespassing,  20,  14^ 
Wliat  Remedy  May  Apply 

When  neither  Receiver  nor  Injunction 
Applicable 

Acquiescence,  20,  260 
Laches,  20,  260 
Title  to  public  office  in  dispute,  20, 

260 
When   relief  ma3'  be  had  at    law, 
20,  259 
Where  Receivership  or  Injunction  or  Both 
May  Be  Granted,  20,  261 
Conflict  of  jurisdiction  between  state 

and  federal  courts,  20,  261 
When  property  in  foreign  country, 
'   20,  261 
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Insanity 

Another  suit  pending,  20,  24 

Committee,  20,  42 

Examples,  20,  42 

In  connection  with  committee,  20,  42 

When  receiver  appointed  for  lunatic's 

estate,  2  o,  42 
Where  no  person  will  act  as  a  commit- 
tee, 20,  42 
Insolvency 

Removal,  20,  204 

Where  applicant  is  insolvent,  20,  38 
Wbether  Defendant's    Insolvency  Alone 
Is  Sufficient,  20,  39 
Bankruptcy  in  England,  20,  39 
Discretion  of  court,  20,  39 
Examples,  20,  39 
In  general,  20,  39 
Insolvency  not  denied,  20,  39 
PlaintiiF's   claim    not    clearly  made 
out,  20,  39 
Insurance 

Premium  Notes 

Recovery  of  Assessments  on,  20,  290 

Assessments,  20,  290 

Contract    between    policy   holder 

and    insurance     company,    20, 

290 

Necessity  of  showing  that  loss  has 

occurred,  20,  290 
Notes,  20,  290 
Power  of  receiver,  20,  290 
To  pay  debts  of  corporations,  20, 
290 
Receiver's   right    to   insure   property, 
20,  lis 
Interest,  20,  70 
When  Receiver  Cbargeable    with,    20, 
177,  188 

Examples,  20,  188,  189 
Failure  to  account  at   proper  time, 

20,  189 
In  general,  20,  188 
Where    receiver   has   been   guilty  of 

improper  conduct,  20,  188 
Where   receiver    has    collected    in- 
terest, 20,  188 
Interest  in  Subject-Matter 

Removal,  20,  201 
Interlocutory  Order,  20,  100 

Appeal,  20,  107 
Joint  tenants  and   tenants   in   common, 

II,  1134 
Judgment,  see  infra.  Injunction. 
After  judgment,  20,  49 
Against  receiver,  20,  253 
Personal   judgment    against   receiver, 
20,  117 
judicial  sale,  see  infra.  Sale. 
Jurisdiction,  see    infra.    Conflict    of 
Laws;     Corporations;      Foreign 
Corporations. 
Appointment,  20,56 
At  chambers,  20,  64 
Chancery  court,  20,  63 
Circuit  judges,  20,  63 
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Comity,  20,  65 

Conflicting  applications,  20,  65 
Conflict  of  Jurisdiction  Between  State 
and  Federal  Courts,  20,  67 
Bankruptcy  cases,  20,  69 
Concurrent  jurisdiction,  20,  67 
Court  first  obtaining  jurisdiction, 

20,  67-69 
Doctrine    disregarding   receiver's 

possession,  20,  68 
Foreclosure  cases,  20,  70 
Interference  with   possession,  20, 

68 
Proceedings  in  state  court  as  con- 
tempt, 20,  68 
Receiver    appointed     by     federal 
court  in   whom  title  is  vested, 
20,68 
Receiver  in  possession,  20,  67 
Receiver  in   possession  from  state 
court,  20,  68 
Corporations,  20,  57 
Court  commissioner,  20,  63 
Depending   upon    pendency  of  sqit, 

20,  60 
Ejectment  suits,  20,  57 
Equitable  jurisdiction,  20,  56 
Extra-Terrltorlal  Jurisdiction,  2  o ,  65  , 
Auxiliary  receiver  in  another  juris- 
diction, 20,  66 
Comity,  20,  65,  67 

Application  of  principles  of  com- 
,  ity,  20,  67 
In  general,  20,  65 
When  recognized  under,  20,  67 
Defendant's  residence  in  another 

state,  20,  66 
General  rule,  20,  65 
Property  controlled  need   not  be 

within  the  jurisdiction,  20,  66 
Qualification  of  statement,  20,  66 
Railroad     passing     through     two 

states,  20,  67 
Whether  receiver  appointed  by  one 
jurisdiction  is  entitled  to  recog- 
nition by  another,  20,  65 
Foreclosure  sale,  20,  57 
In  general,  20,  56 
Inherent    jurisdiction    of    court    of 

equity,  20,  56 
In  Particular  Cases,  20,  61 
Against  executor,  20,  61 
At  instance  of  judgment  creditor, 

20,  61 
Atinstanceof  vendee  of  land,  20,61 
Under  landlord  and  tenant  act,  20, 
62 
Partition  suits,  20,  57 
Partnership  cases,  20,  57 
Place   Where    Jurisdiction   Exercised, 
20,  63 

Over  railroads,  20,  64 
Priority  of  Jurisdiction,  20,  65 

Court  first  taking  cognizance,  20, 

65 
Exceptions  to  rule,  20,  6^ 
General  rule,  20,  65 
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Over  corporations,  20,  63 

Where  there  Is  no  interference  with 
receiver,  20,  65 
Questioning  Jurisdiction  of  Court,  20, 

61 

By  objection  to  bill,  20,  61 

Objections  barred  by  delay,  20,  61 
Sought  in  Another  Co -Ordinate  Court, 

20,  64 

Appointment  of  receiver  for  same 
property,  20,  64 

In  general,  20,  64 

Interference  with  receiver  of  an- 
other court,  20,  64 

Previous  appointment  without  ju- 
risdiction, 20,  65 
Statutory  Jurisdiction  to  Appoint,  20, 

57 

Authority  to  appoint  when  it  ap- 
pears just  or  convenient,  20,  57 
Controlling  force  of  statute,  2  o,  60 
In  California,  20,  60 
In  Canadian  judicature  act,  20,  59 
In  English  judicature  act,  20,  57 
In  Indiana  statute,  20,  59 
In  Irish  judicature  act,  20,  59 
In  Massachusetts,  20,  60 
In  Minnesota,  20,  60 
In  New  York,  20,  59 
"Just  or  convenient,"  20,  57,  58 
Various  state  statutes,  20,  59 
Vacation,  20,  64 

What  Courts  May  Exercise  Jurisdiction, 
20,  62 

Appellate  court,  20,  62 
County  courts,  20,  62 
Superior  courts,  20,  63 
As  to  suits  in  foreign  courts,  seti7ifra, 

Actions  by. 
Concurrent  jurisdiction,  12,  294 
Over  KecelversMp,  20,  12 
Court  of  equity,  20,  12 
Examples,  20,  12,  13 
In  general,  20,  12 
Laches,  20,  260 
Landlord  and  Tenant 

As  between  landlord  and  tenant,    20, 

323 
Land  Suits,  20,  46 

Conflicting  claimant,  20,  46 

Fraud,  20,  46 

Great  danger,  20,  46 

In  general,  20,  46 

Party  claiming  under  legal  title,  20,  46 

Possession  maintained  by  violence,  20, 
46 

When  receiver  appointed,  20,  46 
Legal  title,  see  infra.  Title. 
Liabilities,  20,  119 

See  infra,  Action  Against;  Du- 
ties; Functions;  Pow^ers; 
Rights; 

For  costs,  20,  125 

For  failure  to  pay  balance  into   court, 
20,  124 
<^For  negligence  or  misconduct  in   per- 
formance of  their  duties,  20,  120 
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For  profits  earned  upon  funds  in  their 
hands,  20,  125 

Loss  occurring  without  fault  of  receiv- 
er, 20.   121 

Loss  of  Money  Deposited  in  Bank,  20, 

113, 122 

When  deposit  is  in  his  name  as  re- 
ceiver, 20,  122 
When  deposit  is  in  his  own   name, 

20,  122 
When    he    limits    his    control    over 
funds,  2  0,  122 
Misappropriation  of  property,   20,  119 
Of  surety,  see  infra.    Bonds. 
Personal  judgment  against,  20,  117 
Kecelver's  Liability  on  Contracts,    20, 
123,  156 
Express     agreement     that     receiver 

shall  not  be  liable,  20,  156 
How  agreement  is  shown,  20,  156 
In  general,  20,  156 
Responsibility    to     appointing    court, 

20,  119 
Upon  covenants,  20,  123 
Violating  order  of  court,  20,   120 
When  liability  ceases,  20,  125 
Liens 

Corporations,  20,  281 

Effect   of   appointment  upon  lien  of 

judgment  creditors,  20,  281 
Setting  apart  a  fund,  20,  282 
Wages,  20,  282 

When  receiver  not   entitled  to  pos- 
session, 20,  283 
Effect  of  sale,  20,  151 
Enforcement  of  equitable  liens,  20,   48 
Generally  subject  to  all  subsisting  liens, 

20,  138 
Property  passes  to  purchaser  subject  to, 
20,  151 
Limitation  of  Actions 

EflFect  of  appointment  of  receiver,  20, 
136 
Limited  partnersliip,  13,  832 
Lis  pendens,  20,  33 
Location  of  property',  20,  82 
Loss  of  Money  Deposited  in  Bank,  20,  113, 
122 

When    deposit  is    in   his   name   as   re- 
ceiver, 20,  122 
When  deposit  is  in  his  own  name,  20, 

122 
When  he  limits  his  control  over  funds, 
20,  122 
Management  and  Control  of  Property,  20, 
126 

See  infra,  Accounting. 
Application  to  court  for  advice,  20,  118 
As  to  compensation,  see   infra.  Com- 
pensation. 
Contracts,  see  infra,  Contracts. 
Discretionary  power,  20,  112 
Interference  with 

Irregularity  of  appointment,  20,  142 
Liability  for  mismanagement,  20,  120 
Liability  for  profits  earned  upon  funds 
in  their  hands,  20,  125 
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Manage^nent    and    Control    of   Property — 
Cont'd 
Loss  of  money  deposited  in  bank,  20, 

113,  122 
Misappropriation  of  property,  20,  119 
Possession,  20,  117,  137 
Aid  of  Court  in  Obtaining,  20,  140 
In  general,  20,  140 
When   possessor  claims   title,  20, 
140 
All  parties  to  suit,  20,  137 
As  that  of  prevailing  party,  20,  137 
Claimant  must  apply  to  court,  20, 

138 

Effect,  20,  138 

Ejectment,  20,  138 

Interference  wltb,  20,  141 

As  contempt  of  court,  20,  141 
By  whom  and  how  punished,  ao, 

143 

Divesting  of  receiver's  control,  20, 
144 

How  punishable,  see  infra.  Con- 
tempt. 

Illegal  appointment,  20,  142 

In  general,  20,  141 

Interest  of  third  parties,  20,  141 

Other  receivers,  20,  143 

Property  out  of  jurisdiction,   20, 

143 
What    constitutes    such    interfer- 
ence, 20,  142 
What  is  sufficient  notice,  20,  143 
Where   receiver  has  not  actually 
taken  possession,  20,  141 
Is  possession  of  court,  2  o,  137 
Nature,  20,  137 
Not    Subject    to    Legal    Process,    20, 

138 

Attachment,  20,  139 
Distress,  20,  127,  139,  327 
Garnishment,  8,  1145;  20,  139 
In  general,  20,  138 
Subject  to  liens,  20,  138 
Vesting  by  relation,  20,  138 
Whether  adverse  to  either  party,  20, 

137 
Repairs,  20,  117 
To  insure  property,  20,  115 
To  sell  timber,  20,  115 
Manager,  20,  11 
Mandamus,  20,  107 
Market,  20,  31 
Market  stand,  20,  82 
Master  in  Chancery,  20,  71 
Accounts,  20,  196 
Exception   to  master's  report,  20,  71, 

196 
Beference  to,  20,89 

Distinction  based  on  terms  of  refer- 
ence, 20,  89 
In  general,  20,  S§ 

Place  where  reference  made,  20,  8g 
Mechanics'  Liens,  15,  124 

Effect  of  appointment  of  receiver,  15, 
112 
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Mines  and  Mining  Claims,  1 5 ,  605;  20,  53, 
80,  327 

Generally,  20,  53,54 
In  England,  20,  54 
In  United  States,  20,  54 
Partition  suits,  20,  45 
Peculiar  footing  of  mines,  20,  54 
When  appointment  will  be  made,  20, 

54 
Mingling  of  funds,  20,  188 
Misappropriation  of  property,  20,  119 
Mortgages,  20,  80 

See  infra.  Foreclosure   of  Mort- 
gages. 
Appointment  to  enforce,  mortgage,  20, 

47 
Insolvency  of  mortgagor,  10,  S12 
Mortgagor  wasting  property,  20,  47 
Waste,  20,  50 
When  receiver  will  be  appointed,  20, 

47 
Motion,  20,  84 

Appointment  on,  20,  84 

Evidence,  20,  84 

Notice  of,  20,84 

Notice  of,  for  Appointment,  20,  84,  244 
Appearance  by  defendant,  20,  86 
Irreparable  injury  from  delay,  20,  25, 

85 
Right  to  notice,  20,  24,  84 
Service  of,  20,  86 
Special  circumstances,  20,  85 
Sufficiency  of,  20,  85 
Upon  whom  service  made,  20,  86 
When  notice  not  necessary,  20,  25,85 
Notice  of,  for  Kemoval  or  Discharge,  20, 
218 

Creditors,  20,  219 
Effect  of  failure  to  give  notice,  30, 

218-224 
Examples,  20,  218-220 
Necessity  of  notice,  20,  218 
Removal  sought  on  ground  of  mis- 
conduct, 20,  220 
To  parties,  20,  218 
To  receiver,  20,  218 
Writing,  20,  220 
Objection  to,  20,  86 

Delay  in   pressing  or  making  appli- 
cation, 20,  86 
Formal  defects,  20,  86 
Pendency'  of  other  proceedings,  20, 
86 
Passing  on  motion,  20,  87 
Property  in  hands  of  another  receiverj 

20,  86 
Service  of  papers,  20,  84 
Municipal  propertj',  20,  78 
Mutual  Insurance,  i  6 ,  98 
Insolvency,  16,  105 
Policy  holder,  16,  105 
National  Banks,  16,  209;  20,  11 
Appointment,  16,  210 
Appointment  bj'  comptroller   of  cur- 
rency, 16,  159 
Comptroller  of  currency  has  control 
of  suit,  16,  210 
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Effect  of    appointment   upon   winding 
lip,  1 6,  208 

Functions,  16,  211 

Powers  concerning  property    in   gen- 
eral, 16,  211 

Power  to  compromise  a  debt,  16,  211 

Relation  to  courts,  i5,  211 

Relation  to  government,  16,  209 

Suit  in  name  of  bank,  16,210 

Suit  in  own  name,  16,  210 

Suits  by,  I  6,  210,  214 

Suit    to    enforce    individual     liability 
16,210 

Title  to  assets,  16,  211 
Negligence 

Injury  to  servants,  14,  875 
Newspapers,  20,  80 
Next  friend,  20,  76 
Notice  of  Motion  for  Eemoval  or  Discharge, 

20,  218 

Creditors,  20,  219 

Effect  of  failure  to   give  notice,    20, 
218-224 

Examples,  20,  218-220 

Necessity  of  notice,  20,  218 

Removal  sought  on  ground  of  miscon- 
duct, 20,  220 

To  parties,  20,  218 

To  receiver,  20,  218 

Writing,  20,  220 
Notice  of  Motion  or  Application  for  Ap- 
pointment, 2  o,  84 

Appearance  by  defendant,  zo,  86 

Appointment  without  notice,  20,  25 

Examples   of  when    notice    necessary, 
20,  26 

Examples  of  when  notice  not  necessary, 
20,  25 

Exceptions,  20,  25 

Ex  parte  application,  20,  24 

General  doctrine,  20,27 

Irreparable    injury    from    delay,    zo, 

25,  8s 

Necessity  of  notice,  20,  24 

Required  by  statute,  20,  25 

Right  to  notice,  20,  24,  84 

Service  of,  20,  86 

Special  circumstances,  20,  85 

Sufficiency  of,  20,  85 

Upon  whom  service  made,  zo,  86 

When  notice  not   necessary,  zo,  25,  85 
Oath 

Failure  to  take  as  defense  to  action,  20, 
240 
Officer  of  the  court,  20,  14 
Order  for  Receiver,  zo,  100 

Appeal,  see  infra,  Appeal. 

Conditional  order,  20,  100 

Description  of  property,  zo,  100 

Effect  of  order,  20,  100 

Evading  order,  20,  loi 

Form  of  order,  20,  100 

Interlocutory  order,  20,  lOo 

Obedience  to  order,  20,  loi 

Property  affected  by  order,  zo,  loi 

Relation  backwards,  zo,  loi 

Setting  aside,  zo,  102 
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Vacating  ex  parte  order,  20,  102 
Validity  of  order,  20,  loi 
Order  for  Sale,  20,  144 
Appeals  from,  20,  147 
Application  must  show  necessity,  20, 

146 
Collateral  AttacK  Upon,  20,  145 
Fraud,  zo,  146 
In  general,  20,  145 
Party  subsequently  brought  into  suit, 

20,  145 
Sale,  ao,  145 
In  general,  20,  145 
Power  under  order,  20,  145 
Prescribed  manner,  20,  146 
Prescribed  terms,  zo,  147 
Should  designate  specific  propertj',  20, 
146 
Other  Eecelyers,  20,  134 

Interference    with    possession    as    be- 
tween two  receivers,  zo,  143 
Partiality,  zo,  70 
Parties  to  Actions,  i  7 ,  633 
Action  Against  Receiver,  20,  253,  284 
Corporations,  2  o,  254,  284 
Corporation    which    has    been    dis- 
solved, 20,  254,  284 
In  general,  20,  253-284 
Pending  suits,  20,  253,  284 
Quasi  dissolution  of  corporation, 20, 

254,  284 
Whether  plaintiff  must  bring  in  re- 
ceiver, 20,  255,  284 
Whether  receiver  should  be  made  a 
party,  17,  653;   20,  253,  255,  284 
Action  by,  20,  231,  235 
Effect  of  removal  or  discharge,  20,  223, 

224 
In  general,  2  o,  231 
In  whose  name  suit  should  be  brought, 

20,  231-  235 
Whether  receiver  a  necessary~or  proper 
party,  17,  653;    20,  253,  255,  284 
Parties  to  Proceedings,  2  o ,  99 
In  general,  20,  gg 
In  particular  instances,  20,  100 
Party  at  whose  instance  appointment 

made,  20,  gg 
Right  of  opposite  party  to  be  heard, 

20,  gg 
Whether   stranger   can    institute  pro- 
ceedings, 20,  99 
Partition,  20,  45 

Exclusion  of  others,  20,  46 

Information  and  belief,  20,  54 

In  general,  20,  45 

Interference  of  co-tenant,  20,53 

Jurisdiction  of  equity,  20,  57 

Management  of  Property  Pending  Suit, 

17,  764 

Appointment,  17,  764 

Appointment  by  agreement  of  par- 
ties, 17,  764 

At  whose   instance  receiver  will   be 
appointed,  i  7,  764 

Co-tenant    interfering    with    collec- 
tion of  rents,  17,  764 
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Paxtitlon —  Cont'd 

Management  of  Property  Fending  Suit — 
Cont'd 
Co-tenant    refusing    to    unite  'with 

others,  17,  764 
Disputed  title,  17,  764 
When  a  receiver  will  be  appointed, 

^     17,764 
Mines,  20,  45 

Power  of  court  to  appoint,  20,  53 
When  receiver  appointed,  20,  45 
When  receiver  will  not  be  appointed, 

2°.  S3 
Partnership,  10,952;  17,  1298 
Action  by,  2  o,  303 
Agreement  by  which  one  partner  shall 

conduct   or   wind    up    business,  20, 

298,  300 
Application  of  administrator,  17,  1302 
Appointment  as  matter  of  course,  20, 

292 
Appointment  of  receiver  operating  as 

injunction,  20,  256 
Appointment  to  carry  on  business,  i  7, 

1186,  1302 ;  20,  295 
Before  dissolution,  17,  1299 
Cause    entitling   complaining   partner 

to  dissolution,  17,  1299 
Continuation  of  Business,  17,1186,  1302; 

20,  29s 

Authority  from  the  court,  i  7,  1303 

In  general,  i  7,  1302 

To  keep  good  will  alive,  i  7,  1303 

When  stoppage  would  cause  Injury, 

17,  1303 
Creditor,  I  7,  1301 
Defending  suit,  2  o,  303 
Denial  of,  20,  296 

Disagreement  in  winding  up,  17,  1301 
Discretionary  power,  17,  1298 
Disputes  not  amounting  to  grounds  for 

dissolution,  17,  1299 
Distribution  of  proceeds,  20,  304 
Doubt  as  to  partnership  relation,  20, 

301 
Effect  bf  appointment,  20,  302' 
Effect  of  reversal  of  appointment,  20,. 

302 
Establishment  of  partnership,  17, 1299; 

20,  295>  301 
Exclusion   of   partner,    17,   1300;  20, 

298 
Existence  of  partnership,    17,    1299; 

20,  295,301 
Fraudulent  misconduct  of  a   partner, 

17,  1300;  20,  297 
Grounds  for  Appointing  Beceiyer,    1 7 , 

1298,  1300;  20,  292 

Agreement  by  which  one  partner 
shall  conduct  or  wind  up  business, 
20,  298-300 

Application  prior  to  dissolution,  20, 

293 
Death  of  a  partner,  20,  299 
Denial  of  partnership,  20,  296 
Dissolution,  20,  292 


406 


Exclusion   from    the    firm,    17,300; 

20,  298 
Improper  conduct  of  the  parties,  20, 

292 
In  absence  of  Improper  conduct,  20, 

293 
In  general,  20,  292 
Misconduct  of  Partner,  17,1300;   20, 
297 

Business  unprofitable,  20,  297 
Dififerences  between  partners,  20, 

297 
Examples,  20,  297 
Failure   to  contribute  capital,  20, 

297 
Failure  to  cooperate,  20,  297 
Failure  to  keep  proper  records  of 

sales,  20,  297 
In  general,  20,  297 
Mismanagement    in    general,  20, 

297 
Partner  in   collusion  with  debtor, 

20,  297 
Partner  wasting  assets,  20,  297 
Violating  partnership  agreement, 

20,  297 
Violation  of  agreement  with  retir- 
ing partner,  20,  297 
Where  it  has  been  agreed  that  one 
partner  shall  conduct  and  wind 
up  business,  20,  298 
Where  some  of  the  partners  con- 
tinue business,  20,  297 
Partner  appointing  receiver,  20,  300 
Partners  dead,  20,  292 
Partnership  at  will,  20,  293 
Partnership   must    exist,     17,    1299; 

20,295 
To  continue  business,  20,  295 
When   receiver  appointed  as  matter 

of  course,  20,  292 
Where  there  is  no  partner  with  right 
to  wind  up,  20,  298-300 
Imperative  reason,  17,  1300 
In  absence  of  statute,  17,  1298 
Injunction,  20,  266 

Actual  partnership  must  be  shown, 

20,  266 
Creditor's  suits,  20,  269 
Examples,  20,  ;66,  2(J7 
Prerequisites   to  injunction,  20,  266 
Prerequisites  to  receivership,  20,  266 
When  court  will  appoint  receivers, 

20,  266 
Where  a   dissolution    is   not   an   in- 
junction, 20,  267 
Jurisdiction  of  equity,  20,  57 
Notice  of  application,  20,  301 
Partner  appointing  receivers,  20,  300 
Partner  as  receiver,  20,  77 
Partner  owning  larger  share  of  capital, 

17,  1302 
Party  giving  security  to  apply  assets  to 

debts,  17,  1302 
Party  to  partnership  actions,   17,  1298 
Paj'ment  of  debts,  20,  304 
Possession  of  the  property,  20,  302,  303 
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Power  of  court  of   equity  to  appoint, 

17,  1298 
Powers    and   duties  ,of    receiver,    20, 

302 
Procedure     concerning     appointment, 

20,  301 
Property   out  of  the  jurisdiction,   17, 

1298 
Receiver's  sale,  17,  1300 
Responsibility  of  moving  partner,  17, 

1300 
Right  to  have  receiver  appointed,  17, 

1298;  20,  292 
Sale  of  partnership  property,  20,303 
Scope  of  the  application,  20,  302 
Service  of  process,  20,  301 
Solvent   partner   engaged   in    winding 

up,  17,  1301 
Suits  Between  Partners,  20,  43 

After  dissolution,  20,  44 

Against  surviving  partner,  2  o,  45 

As  matter  of  course,  20,  44 

Care  and  caution  to  be  exercised,  20, 

43 

Disagreement,  20,  45 

Discretion  of  court,  20,  44 

Dissolution  and  winding  up,  20,  43 

Examples,  20,  43 

Exclusion    of  co-partner  from    par- 
ticipation in  business,  20,  45 

In  general,  20,  43 

In  what  case  receiver  appointed,  20, 

43 
No   disagreement   among    partners 

20,  44 
Without  dissolution,  20,  43 
Surviving  partner,  17,  1301 
When  appointed,  17,  1298 
When  issue  will  be  directed  to  be  tried, 

20,  301 
When  receiver  appointed,  20,  50 
When  relief  will  be  denied,  i  7,  1299 
Who  may  apply,  17,  1299 
Who  May  Appoint 

Surviving  partner,  i  7,  1302 
Who  May  Be  Appointed,  i  7,  1302 
Compensation  of  partner,  17,  1303 
Ong  of  the  partners,  17,  1302 
Sane  partner,  17,  1302 
Sole  solvent  partner,  17,  1302 
Patent  rights,  20,  81,  127 
Pendency  of  other  proceedings,  20,  86 
Pendency  of  Suit,  20,  24,  61 

After  action  has  been  dismissed,  2  o,  24 
Appeal  pending,  20,  24 
Appointment  before  answer,  20,  27 
Appointment  before  filing  of  bill,  2  o,  24 
Effect  of  Appointment  Upon,    20,  253- 
283 
Corporation,  20,  254-283 

After  dissolution,  20,  254-284 
Before  dissolution,  20,  283 
Examples,  2  o,  253-255 
In  general,  20,  253-283 
Substituting   receiver  as   party,  20, 

255-283 
Whether  suit  abates,  20,  253-283 
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Examples,  20,  24 

Infancy,  20,  24 

In  general,  20,  24,  61 

Insanity,  20,  24 

Jurisdictioh  depending  upon,  20,  60 

Necessity  that  suit  should  be  pending, 
20,  24 
Pendente  lite,  20,11 
Pensions,  20,  131 
Personal  property,  20,  78 
Petition^  see  infra.  Motion. 
Petition  for  Beceiver,  20,  87 

Appointment  under,  20,  88 

In  general,  20,  87 

Necessity  of  bill,  20,87 
Place  of  MaMng  Appointment,  2  o ,  94 

At  chambers,  20,  94 

Examples,  20,  94 

In  county    where    judgment    debtor's 
property  located,  20,  94 
Pleadings,  20,  247 
Pleadings  and  Proofs,  20,  94 

Allegations  held  insufficient,  20,  95 

Amendments,  20,  96 

Evidence  to  support  application,  20,  94 

Grounds  of  application,  20,  94 

Necessary  averment,  20,  95 

Title  of  pleading,  20,  96 
Possessio7t,    see    infra.    Management 

AND  Control  of  Property. 
Powers,  20,  III 

See  /»/>-«,  Corporations  ;  Duties; 
Functions;  Liabilities;  Man- 
agement and  Control  of  Prop- 
erty ;  Rights. 

Attachment  for  contempt,  see  infra. 
Contempt. 

Discretionary  power,  20,  112 

Discretion  in  application  of  funds,  20, 
112 

Extent  of  authority,  20,  14 

In  general,  20,  iii 

Limited  by  order  of  appointment,  20, 
III 

Nature  of,  20,  iii 

Originating  proceedings,  20,  113 

Over   money   deposited    in    bank,  20, 

"3 

Powers  in  particular  matters,  20,  113 

Statutory  powers,  20,  112 

To  appoint  deputies  and  assistants,  20, 

"3 
To  compromise  debts,  20,  115 
To  insure  property,  20,  115 
To  obtain  attachment,  20,  114 
To  obtain  writ  of  assistance,  20,  113 
To  obtain  writ    of   sequestration,   20, 

114 
To  receive  money  not  due,  20,  113 
To  sell  timber,  20,  115 

Prayer,  20,  96 

After  decree,  20,  96 
Before  decree,  20,  96 
In  general,  20,  96  ' 

Necessity,  20,  96 

Preference  of  one  creditor  over  another, 
20,  135 
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RECEIVERS— Cosif'rf 
Procedure  Concerning  Appointment,  20,84 

See  infra.  Affidavits;  Answer;  Ap- 
peal; Appointment;  Extension 
OF  Receivership;  Motion;  Or- 
der FOR  Receiver;  Parties  to 
Proceedings  ;  Pleadings  and 
Proofs;  Supersedeas. 

Appointment  at  instance  of  court, 2  o,  88 

As  to  reference  to  master,  see  infra. 
Master  in  Chancery. 

Consent  of  parties,  20,  88 

Costs  of  Proceedings,  20,  90 
In  general,  20,  go 
Out  of  fund  realized  by  receiver,  20, 

90 
Where   party   appeared    personally, 

20,  90 
Where      receiver     improperly     ap- 
pointed, 20,  90 

Place  of  Making  Appointment,  20,  94 
At  chambers,  20,  94 
Examples,  20,  94 

In  county  where  judgment  debtor's 
property  located,  2  o,  94 

Prayer 

After  decree,  2  o,  96 
Before  decree,  20,  96 
In  general,  20,  96 
Necessity,  20,  96 

Time  of  Making  Appointment,  20,  90 
After  appeal,  20,  93 
After  decree,  20,  92 
After  dismissal  of  action,  20,  93 
At  any  stage  of  proceedings,  20,  90 
At  time  of  decree,  20,  92 
Bankruptcy,  20,  91 
Before  answer,  see  infra.  Answer. 
Before  appearance,  20,  91 
Before  decree,  20,  92 
Before  hearing,  20,  92 
Before  service  of  summons,  20,  91 
Demurrer  pending,  20,  92 
Examples,  20,  91-94 
Pending  appeal,  20,  93 
Vacation,  see  infra.  Vacation. 

When  Appointment  WUI  Not  Be  Vacated 
Collateral    attack    on    appointment 

20,  109 
In  general,  20,  108 
Questioning  regularity  of   appoint- 
ment, 20,  108 
Profits  of  an  oflSce,  20,  79-81 
Profits  of  theater,  20,  80 
Proofs 

Actions  by,  20,  247 
Property,  see  infra.  Management  and 

Control  of  Property. 

Beyond  jurisdiction,  20,  83 

Exemption  from  execution,  20,  131 

In  hands  of  defendant's  agents,  20,  82 

Not  covered  by  2  trust,  20,  83 

Within  the  jurisdiction,  20,  83 
Property  Over    Which   Receiver  May   Be 

Appointed,  20,  78 

Railroads,  see  Receivers  of  Rail- 
roads. 
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After-acquired  property,  20,  83 
Catalogue  containing  secret  price  list, 

20,  82 
Description  in  order  of  appointment, 

20,  83 
Equitable  property,  20,  78 
Examples  of  property,  20,  80 
Extension  of  receivership,  20,  83 
Growing  crops,  20,  78 
Heirlooms,  20,  78 
Incorporeal  Property,  20,  79 

Annuities,  20,  79 

Debts,  zo,  79 

Pensions,  20,  79 

Profits  of  an  office,  20,  79 

Profits  of  theater,  20,  80 

Rents,  20,  80 

Tolls,  20,  79 
In  general,  20,  78 
Location  of  property,  20,  82 
Market  stand,  20,  82 
Mines,  20,  80 

Mortgaged  property,  2  o,  80 
Municipal  property,  20,  78 
Newspapers,  20,  80 
Patent  rights,  20,  81 
Personal  property,  20,  78 
Profits  of  an  office,  20,  79-81 
Property  beyond  the  jurisdiction,   20, 

83 

Property     in     hands    of     defendant's 
agents,  20,  82 

Property  not  covered  by  a  trust,  20,  83 

Property  within  the  jurisdiction,  20,83 

Rates,  20,  81 

Rings  and  jewelry,  20,  78 

Salary,  20,  81 

Seat  in  stock  exchange,  20,  82 

Subscription  moneys,  20,  82 

Supplementary  proceedings,  20,  78 

Taxes,  20,  So 
Protection  of  court,  20,  14 
Public  officers,  20,  260 
Purchasers,  20,  133 

At  his  own  sale,  20,  148 
Purchasers  at  Sale,  20,  153 

Liens,  20,  151 

Rights  and  duties,  20,  153,  1,54 

Subject   to   jurisdiction    of    the  court, 

20.  153 
Title,  20,  149 
Question  of  insolvency  doubtful,  1 1 ,  204 
Railroads,    see   Receivers    of   Rail- 
roads. 
Railroad  securities,  ig,  709 
Rates,  20,  81 
Real  Property 
Appointment  of  Receiver  Over,  20,  321 
Adequate  remedy  at  law,  20,  322 
As  between  lessor  and  lessee,  20,323 
Collection  of  rents  and  profits,  20, 

327 
Duties  and  powers,  2  o,  327 
Examples,  20,  321,  322 
For  protection  of  dower,  20,  324 
Fraudulent  conve^'ances,  20,  323 
General  principles,  20,  321 
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In  aid   of  creditors  having  an  equi- 
table lien,  20,  325 
In  aid  of  ejectments,  20,  325 
Investment  of  money,  20,  328 
Lease  of  land,  20,  328 
Lis  pendens,  20,  322 
Order  directing  tenant  to  pay  rent, 

20,  327 
Over    what    property    receiver    ap- 
pointed, 20,  322 
Payment   of  rents  by   receiver,   20, 

328 
Prevention  of  vpaste,  20,  328 
Procedure,  20,  327 
Repairs,  20,  328 
Selling  land,  20,  328 
Tenant  disobe^'ing  the  order,  20,  328 
Tenant's  duty  to  pay  rent  to  receiver, 

20,  327 
To  protect  annuitants,  20,  325 
Trusts,  20,  324 
Vendors  and  Vendees,  20,  325 

Fraudulent  possession   of  vendor, 

20,  326 
Mining  properties,  20,  327 
Specific  performance,  20,  325 
When  receiver  will  be  appointed, 
20,  325,  326 
When  receiver  appointed  in  general, 

20,  321 
Wills,  20,  324 
Becord 

Requisites  of  appeal   from    decree   or 
order  of  appointment,  20,  103 
Relationship,  20,  210 
Relation  to  Court,  20,  158,  736 

See  infra.  Accounting  ;  Compensa- 
tion. 
As  to  removal  and  discharge^  see  in- 
fra.   Termination  of  Receiver- 
ship. 
Bond  required,  see  infra.  Bonds. 
In  general,  20,  158 
Ministerial  oflncer,  20,  158 
Represents  the  court,  20,  no 
Supervision  by  court,  20,  159 
Remedies,  see  infra.  Action  Against; 
■    Actions  by. 
Remedy  at  Law,  20,  35 
Adequate  remedy',  20,  35 
Claimant  of  realty  out  of   possession, 

20,  35 
Ejectment  under  New  York  code,  20, 

36 

Exceptions,  20,  35 

Fraud  clearly  proven,  20,  36 

Imminent  danger  to  propeity,  20,  36 

In  general,  20,  35 

Whether  court  will  interfere,  20,  35 
Removal,  see   infra,  Termination  of 

Receivership. 
Removal  of  causes,  20,  1002,  1003 
Rent,  12,  734;    20,33,  So 
Rents  and  Profits,  12,  734;  20,  37,  80 

Estate  of  decedents,  20,  42 

Extension  of  receivership,  20,  103 

Foreclosure  sale,  20,  37 
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In  general,  20,  37 

Insolvency,  20,  38 

Mines,  20,  38 

Non-resident,  20,  38 

Profits  of  real  estate,  20,  38 

Real  estate  sold  on  execution,  20,  37 

When  receiver  will  not  be  appointed, 
20,  38 
Repairs,  20,  117 
Representing  the  court,  20,  no 
Rescission,  20,  49 
Review  on  appeal,  20,  107 
Rights,  20,  116 

5?e /»/ra.  Duties;  Functions;  Lia- 
bilities; Powers. 

Appeal  from  court's  orders,  20,  117 

Attachment  for  contempt,  see  infra. 
Contempt. 

Counsel  fees,  20,  117 

Exemption  from  arrest,  20,  117 

In  general,  20,  116 

Particular  rights,  20,  117 

Possession  of  property,  see  infra. 
Management  and  Control  of 
Property. 

Protection  of  court,  20,  116 

To  applj'  to  court  for  advice,  20,  116 

To  bring  actions,  see  infra.  Actions 

BY. 

To  employ  counsel,  20,  117 
To  make  repairs,  20,  117 
Rings  and  jewelry,  20,  78 
Rioters  and   strikers   stopping  trains  in 

the  hands  of,  3,  787,  24,  136 
Salary,  20,  81 
Sale,  20,  144 

Absence  of  statutory   regulations,    20, 

144 
Confirmation,  20,  149 

Appeal  from  order,  20,  147 
Objection  to  deed,  20,  150 
Power  of  court,  20,  149 
Corporation  receiver,  20,  291 
Execution  of  Order,  20,  147 

Confirmation  by  court,  20,  149 
Control  by  court,  20,  T49 
Purchase  by  Receiver  at  Sale,  20,  148 
Agent,  20,  148 
Judicial  sale,  20,  149 
Security,  20,  148 

Whether   receiver  may   purchase, 
20,  14S 
Receiver's  discretion,  20,  147 
In  general,  20,  144 
Management  and  control  of  property, 

see  infra.  Sale. 
Order  for,  20,  144 
Appeals  from,  20,  147 

Order  of  sale,  20,  147 
Application  must  show  necessity,  20, 

146 
Collateral  Attack  Upon,  20,  145 
Fraud,  20,  146 
In  general,   20,  145 
Party   subsequently   brought    into 
suit,  20,  145 
In  general,  20,  145 
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RECEIVERS— CoB/W 
Sale— CoM^'rf 

Order  for — Cont'd 

Power  under  order,  20,  145 
Prescribed  manner,  20,  146 
Prescribed  terms,  20,  147 
Should   designate  specific  property, 

20,  146 
Furcbase  By  Receiver  at  Sale,  20,  148 
Agent,  20,  148 
Judicial  sale,  2  o,  149 
Security,  20,   148  1 
Whether  receiver  may  purchase,  2  o, 

148 
Purchasers  at  Sale,  20,  153,  291 
'    Liens,  20,  151 
Rights  and  duties,  20,  153,   154 
Subject  to  jurisdiction  of  the  court, 

20,  153 
Title,  20,  149 
Puroliaser's  Title,  20,  149 
Caveat  emptor,  20,  150 
Claims  arising  during  receivership, 

20,  152 
Claims   arising   out  of  receivership, 

20,  152 
Deed,  20,  149 

Deed  before  confirmation,  20,  150 
Uens,  20,  151 

Contesting  validity  of  lien,  20,  151 

Examples,  20,  151 

Prior  liens,  20,  151 
Power  of  receiver  to  make  deed,  20, 

149 
When  confirmation   is   refused,    20, 

ISO 

When  title  passes,  20,  150 
Receiver's  discretion,  20,  147 
Seat  in  stock  exchange,  20,  82 
Sequestration 

Effect  of  appointment,  22,  98 
Right  to  obtain  writ  of,  20,  114 
Service  of  process,  22,  120 
Set-off,  20,  135,  237,  239,  290;  22,  308 
Chosesin  action   subject  to   equitable 

set-off,  20,  135 
Claim  which  had  not  become   due  at 

the  time  of  appointment  of  receiver, 

22,  310 
Common  or  trust  fund,  2^,  310 
Counterclaim,  22,  411 
Deposit  in  bank,  22,  310 
Examples,  22,  308-310 
In  general,  20,  135;  22,  308 
Limitation  on  right,  20,  135 
Mutuality  in  general,  22,  308-310 
Preference   of  one   creditor   over   an- 
other, 20,  135 
When  no  set-off  can   be   used   against 

fund  in  the  hands  of  a  receiver,  22, 

310 
When   set-off  must  have   accrued   in 

favor  of  defendant,  2  2 ,  309 
Which  defendant  had  against  original 

owner,  22,  308 
Several  ReceiversMps 
Removal,  20,  209 
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Sheriffs 
Title  as  between  assignee  and  receiver, 
20,  133 
Special  judge,  12,  26 
Special  Object  for  WMch  Appointment  Made, 
20,  41 

See  infra.  Infants  ;  Insanity. 
Specific  performance,  20,  327 
Statute  of  Limitations 

Effect  of  appointment  of  receiver,  20. 
136 
Statutory  Regulations,  20,  15 
In  general,  20,  15 
Mode  of  exercising,  20,  16 
Stockholders,  2  o,  71-76 

See  itifra,  SUBSCRIPTIONS. 
Action  against,  20,  238     , 
Calls  and  assessments,  23,  808 
Strikes,  3,  787  ;   24,  136 
Subscription  moneys,  20,  82;   23,  827 
Subscriptions 
Biglit  to  Collect  Unpaid  Subscriptions, 
20,  235;  23,  827 
Assessment,  20,  236 
Call,  20,  236 
Contract,  20,  237 
Creditor  compelling,  20,  237 
Defenses,  20,  237 
Examples,  20,  236 
Extent  of  liability,  20,  237 
Fraud,  20,  236 
Illegality,  2  o,  236 
In  general,  20,  235,  236,  288 
Insolvent  corporation,  20,  235 
Separate  action  against  each  stock- 
holder, 20,  289 
Set-off,  20,  237 

Stockholder  also  creditor,  20,  289 
Ultra  vires,  20,  289 
When  some  of  the  stockholders  have 

paid  in  full,  20,  2S8 
When  there  has  been  no  vote  of  di- 
rectors, 20,  289 
When   there   has   been    no   vote  of 
stockholders,  20,  289 
Suits  against  receivers,  see  infra.   Ac- 
tion Against. 
Suits 
In  Receiver's  Name,  17,  483 

Right  to  sue  'and  be  sued,  i  7,  483 
Superior  courts,  20,  63 
Supersedeas 

Upon  appeal,  20,  108 
Supplementary  Proceedings,  20,  78,  307; 
24,  606,  684 
Accounting,  24,  698 
An  officer  of  court,  24,  694 
Applying   surplus  to   judgment  debts, 

24,702 
Appointment,  2  4 ,  684 

Appointment  of  more  than  one  re- 
ceiver, 24,  690 
Appointment  procured  by  fraud  or 

collusion,  24,  690 
Assignment  by  debtor,  24,  690 
At    what  stage  of  proceedings   re- 
ceiver may  be  appointed,  24,  684 
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Collateral  attack  upon  appointment, 

24,  689 
Discharge  of  debtor  in'bankruptcy, 

24,  690 
In  general,  24,  684 
Irregularity  in   proceedings   to   ap- 
point receiver,  24,  689 
New  York  code,  24,  684 
Reasonable  ground   to    believe   that 

debtor  has  property,  24,  6S7 
Receiver  in  federal  and  state  courts, 

24,  690 
Receiver  of  foreign  corporation,  24, 

68s 
Receiver  of  particular  debts,  24,  685 
The  bond,  24,  687 
The  order,  2  4 ,  686 
Voluntary  appearance  of  debtor,  24, 

68s 
Waiver   of   irregularities     by   judg- 
ment debtor,  24,  689 
What   constitutes  waiver  of  irregu- 
larities, 2  4,  68g  ' 
When  it  is  clear  that  debtor  has  no 

property,  2  4 ,  688 
Whether  it  must  appear  that  debtor 

has  property,  24,  687 
Who  may  appoint   receiver,  24,685 
Who   may    be    appointed     receiver, 
24,686 
Appointment  of  agents  and  attorneys, 

24,  701 
Attorney,  20,  316;  24,  701 
Collecting  debts,  24,  697 
Compensation,  24,  695 
Control  of  court  over,  24,  694,  695 
Conversion  by  judgment   debtor,    24, 

698 
Conversion    of   personal    estate    into 

money,  24,  701 
Courts,  20,  316 

Creditors  without  a  lien,  20,  311 
Denial  of  property,  20,  311 
Due  diligence  of  creditor,  20,  309 
Duties,  24,  694 

Examples,  24,  694 
Extension  of  powers  of  a  receiver,  20, 

316 
Fraudulent  assigijments  by  debtor,  2  o, 

3" 
General  creditors,  20,  311 
General  principles,  20,  307 
Irregularities  in   proceedings    to    ap- 
point, 24,  689 
Leave  of  court  to  bring  suit,  24,  695 
Liens,  20,  312 
Miscellaneous  matters  of  practice,  20, 

316 
Notice  of  Application,  20,  315;  24,  691 

Application  extending  receivership, 
24,  691 

Effect  of  failure,  24,  692 

Examination  of  third  party,  24,692 

Examples,  24,  691,  692 

Extension  of  receivership,  24,  691, 
692 

In  general,  24,  691 
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Necessity  of  writing,  24,  692 

To  creditor  prosecuting  similar  pro- 
ceedings against  judgment  debtor, 
24,  692 
Object  of  appointment,  20,  307 
Office,  Duties,  Eights,  Powers,  and  Lla- 

t)llitles,  24,  694 

Examples,  24,  694-704 

In  general,  24,  694 
Personal  Liability,  2  4 ,  696 

For   costs  where   guiltj'  of  fraud  or 
mismanagement,  24,696 

Suit  without  leave  of  court,  24,  696 
Personal  property,  20,  312 
Pleading  and  practice,  24,  702 
Power  of  receiver  as  to  debt,  24,  967 
Power  of  receivers,  20,  314 
Power  of  receiver  to  compel  account- 
ing, 24,  698 
Power  to  sue  in  another  jurisdiction, 

24,  698 
Procedure,  20,  315 
Protection  afforded  receiver  by  order^ 

24,  700 
Real  estate,  20,  312 
Remedy    at    law   must   be    exhausted, 

20,  309 
Removal,  24,  703 
Restricting  delator,  24,  696 
Restrictions  on  power,  20,  314 
Return  day  of  the  execution,  20,  311 
Return   of   execution    unsatisfied,    20,^ 

307 

Revocation  for  fraud,  24,  690 

Right  of  receiver  to  sue.  20,  314 

Right  to  set  aside  fraudulent  convey- 
ances, 20,  314 

Sale  of  choses  in  action,  24,  702 

Sale  of  lands,  24,  701 

Security  for  costs,  2  4 ,  696 

Substitution  for  debtor  in  debtor's  suit, 
24,  700 

Suing  for  debts,  24,  696 

Suing  receiver  without  leave  of  court, 
24,  700 

Suit  for  partition,  2  4 ,  700 

Suit  to  reach  surplus  of  trust  fund,  24, 
697 

Suit  to  Set  Aside  Fraudulent  Transfers, 
24,699 

Amount  of  judgment,  24,  699 
Waiver  of  fraud  by  creditor,  24,  700 
Whether  receiver  may  institute,  24, 
699 

The  bond,  24,  687 

The  order,  24,  686 

Title,  20,  129,  312;  24,  692 

After-acquired  property,  20,  313 
Bona  fide  purchaser  without  notice,. 

24,  694 
Examples,  24,  692-694 
Exempt  property,  20,  313 
Existing  liens,  24,  694 
In  general,  20,  129;  24,  692 
Personal  property',  20,  312 
Real  estate,  20,  129,  313 
Relation,  25,  693 
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RECEIVERS— CoBifW 

Suits— Co«<V 
Title— CoBjtV 

Seat  in  stock  exchange,  20,  130 
When  title  takes  effect,  24,  692 
Trover,  24,  698 

Trustee  for  benefit  of  creditor,  24,  696 
Waiver  of  irregularities,  24,  689 
Waiving   equitable   right  of   creditor, 

24,  701 
What  property  vests  in,  20,  78 
When  receiver  will  not  be  appointed, 

20,  311 
Whether    trustees    for  benefit  of   all 
creditors,  24,696 
SuretysMp,  24,  871 
See  infra.  Bonds. 
Conclusiveness  of  order  or  decree,  24, 

872 
Fund  in  hands  of  receiver,  24,  873 
Hovir  liability  established,  24,  871 
Liability  of  sureties,  24,  871 
New  bond  by  receiver,  24,  874 
When  liable,  24,  871 
Snspension 

Suspension  of  functions  by,  20,  no 
Taxation,  20,80;  25,  126 

Placing  property  in  hands  of  receiver, 
25>  302 
Tenants  in  Common,  2  o,  52 

Estate  not  of  equitable  character,  20,53 
Exclusion  f rom  en joyraent  of  the  prop- 
erty, 20,  53 
In  general,  20,  52 
Mines,  20,  53 

Partition  suits,  see  infra.  Partition. 
Timber  lands,  20,  53 
When  receiver  will  be  appointed,  20,52 
Termination  of  BeceiversMp,  20,  in 
Control  of  Property,  20,  144 

Final  decree,  20,  144 
Deatb 

Accounts  of  deceased  receiver,  20, 

19s 
Dismissal  of  bill  for  want  of   equity, 

20,  215 
Election  of  officers  by  a.  corporation, 

20,  218 
Notice  of  Motion  for  Removal  or  Dis- 
charge, 20,  218 
Creditors,  20,  219 
Effect  of  failure  to  give  notice,  20, 

218-224 
Examples,  20,  218-220 
Necessity  of  notice,  20,  218 
Removal  sought  on  ground  of  mis- 
conduct, 20,  220 
To  parties,  20,  218 
To  receiver,  20,  218 
Writing,. 20,  220 
Removal  and  Discharge,  20,  198 
Abatement  of  action,  20,  215 
Abuse  of  power,  20,  200 
Appeal  from  Order  for  Removal  or  Dls- 
charge,  20,  225 

Discretion    of    appointing    court, 
20,  225 
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Examples,  20,  225-227 

Party  attempting  to  take  appeal, 
20,  226 

Receiver's  right  to  appeal,  20,  227 
Appointing  court,  20,  199 
Appointment  improper,  20,  209 
Bankruptcy,  20,  204 
Before  what  court  proceedings  must 

be  made,  20,  225 
Blindness,  20,  208 
Collusive  appointment,  20,  202,  214, 

215 
Conflict  of  jurisdiction  between  state 

and  federal  courts,  20,  199 
Court  other  than  appointing  court, 

20,  199 
Defendants,  20,  220 
Dereliction  of  duty,  2  o,  207 
Disagreement  of  joint  receivers,  20, 

208 
Discretion  of  court,   20,200 
Dismissal  of  bill  for  want  of  equity, 

20,  215 
Effect  of,  20,  222 

Action,  20,  223 

Jurisdiction  of  court,  20,  223 

Liability  of  receiver,  20,  223 

Status  of  claims,  20,  222 

Where   no   notice  of  motion    has 
been  received.  20,  224 

Whether  necessary  party  to  action, 
20,  223,  224 
Election  of  officers  by  a  corporation, 

20,  218 
Employment  by  receiver  of  counsel 

of  one  of  the  parties,  20,  211 
Employment  of  defendant  in  making 

collections,   20,211 
Entry  of  final  decree,  20.  217 
Failure   to  provide   additional  secu- 
rity, 20,  204 
Fraud,  20,  202,  214,  215 
Grounds  for  discharge,  20,  212 
111  health,  20,  208 
Incapacity,  20,  208 
Incidental  to  power  to  appoint,  20, 

198 
Informalities  in  appointment,  20,  202 
In  general,  20,  198 
Insolvency,  20,  204 
Insufficiency  of  bond,  20,  212 
Interest  in   subject-matter  of  litiga- 
tion, 20,  201 
Irregularity  in  passing  accounts,  20, 

204 
Litigation  terminated,  20,  213 
Misconduct,  20,  205 
Necessity  of  formal  order  of  court, 

20,  215 
Negligence  or  misconduct,  20,  200 
Plaintiff  neglecting  to  proceed  with 

the  cause,  20,  215 
Plaintiff's  claim  satisfied,  20,  213 
Power  in  general,  20,  198 
Practice  in  removal  or  discharge,  20, 

225 
•  Preservation  of  the  property,  20,  200 
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Receiver  going  abroad,  20,  20S 
Receivership  no    longer    necessary, 

20,  200,  212 
Receiver's  own  application,  20,  207 
Relationship,  20,  210 
Removal  for  interest  of  both  parties, 

20,  200,  213 
Removal  in  vacation,  20,  222 
Removal  necessary,  20,  200 
Security  insufficient,  20,  202 
Several  receiverships  covering  entire 

property,  20,  209 
Statutory  provisions,  20,  199 
Substituting  one  receiver  for  another, 

20,  226 
Substitution  of  another  receiver  by 

consent  of  parties,  20,  207 
Time  of  application,  20,  222 
Unreasonable  delay    in   making    ap- 
plication, 20,  222 
What  court  has  power,  20,  198 
What     have     been     held     sufficient 

causes  for  removal,  20,  201-210 
When  application  for  removal  must 

be  made,  20,  222 
When  receiver  not  necessary    party, 

zo,  225 
Who  May  Apply  for,  20,  220 

Any   one  injured  by  appointment, 

20,  220 
In  general,  20,  220 
Matter  of  right,  20,  221 
Person  not  a  party  to  suit,  20,  220 
PlaintiflF,  20,  220 

Receiver  appointed  at  instance   of 
single  creditor,  20,  220 
When  liability  ceases,  20,  125 
Timber 

Right  to  sell  timber,  20,  115 
Time  of  Making  Appointment,  20,  90 
After  appeal,  20,  93 
After  decree,  20,  92  , 
After  dismissal  of  action,  20,  93 
At  any  state  of  proceedings,  20,  90 
At  time  of  decree,  2  o ,  92 
Bankruptcy,  20,  91 
Before  answer,  see  infra.  Answer. 
Before  appearance,  20,  91 
Before  decree,  20,  92 
Before  hearing,  20,  92 
Before  service  of  summons,  20,  91 
Demurrer  pending,  20,  92 
Examples,  20,  91-94 
Pending  appeal,  20,  93 
Vacation,  see  infra.  Vacation. 
Title,  20,  126 

See    infra.     Supplementary     Pro- 
ceedings. 
As  Between  Receiver  and  Various  Parties, 
20,  133 
Adverse  Claimants,  20,  133 

When  others  have  possession,  20, 

134 
When  receiver  has  possession,  20, 

133 
Assignee    for    benefit   of  creditors, 

20,  133 
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Assignee  in  bankruptcy,  20,  13-; 

Creditor's  suit,  20,  134 

Other, receivers,  20,  134 

Purchasers,  20,133 
Assignment  to  Eeceiver,  20,  128 

Choses  in  action,  20,  129 

What  passes,  20,   129 

When  necessary,  20,  129 
Creditors'  Suits,  20,  128,  312 

After-acquired  property,  20,  313 

Equitable  title,  20,  128 

Examples,  20,  128 

Exempt  property,  20,  313 

In  general,  20,  128 
,   Personal  property,  20,  312 

Real  estate,  20,  128,  313 
Distress  for  rent,  20,  127 
Effect   of   irregular   or   erroneous   ap- 
pointment, 20,  136 
Effect  of  receiver's  title  on  statute  of 

limitations,  20,  136 
In  general,  20,  126 
Legal  title,  20,  126 
Liens  at  time  of  appointment,  20,  130 
Limitations,  20,  130 
Patents,  20,  127 
Pensions,  20,  131 
Property  exempt  from   execution,  20, 

131 
Purchaser  at  Receiver's  Sale,  20,  149 
Caveat  emptor,  20,  150 
Claims    arising  during  receivership, 

20,  152 
Claims  arising  out  of  receivership, 

20,  152 
Deed,  20,  149 

Deed  before  confirmation,  20,  150 
Liens,  20,  151 

Contesting  validity  of  lien,  20,  151 
Examples,  20,  151 
Prior  liens,  20,  151 
Power  of  receiver  to  make  deed,  20, 

149 
When  confirmation  is  refused,  20, 150 
When  title  passes,  20,  150 
Receiver  pendente  lite,  20,  127 
Set-off  Against  Receivers,  20,  135 

Choses  in  action  subject  to  equitable 

set-off,  20,  135 
In  general,  20,  135 
Limitation  on  right,  20,  135 
Preference  of  one  creditor  over  an- 
other, 20,  135 
Sheriff's  levy,  20, 130 
Supplementary  proceedings,  20,  129 
Trover,  20,  127 
Trust  funds,  20,  131 
When  Receiver's  Title  Vests,  20,  132 
Bond,  20,  132 

Commencement  of  suit,  20,  132 
In  general,  20,  132 
Reference,  20,  132 
Relation,  20,  132 
TaAgible  personalty,  20,  132 
To  compromise  debts,  20,  115 
Tolls,  20,  79 
Trover  by,  20,  127 
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Trusts  and  Trustees,  20,  304;  27,  249 
Delinquent  Trustees  or  Quasi  Trustees, 
20,  46 
Bankruptcy  proceedings,  see  infra, 

Insolvency. 
Danger  to  trust  fund,  20,  47 
Enforcement  of  equitable  liens,  20, 

48 
Executors   and  administrators,  see 
infra.  Executors  and  Adminis- 
trators. 
Specific  performance  by  vendors  of 
land,   see  infra.    Vendors    and 
Purchasers. 
Suits  against  corporation,  see  infra. 

Corporations. 
Suits  by  creditors,  20,  4S 
Suits  for  payTnent  of  annuities,  see 

infra.  Annuities. 
Suits  for  protection  of  remainder- 
men, 2o,  49 
Suits  for  rescission  of  land  contracts, 

20,  49 
Suits  to  enforce  a  mortgage,  20,  47 
Trustee's  breach  of  trust,  20,  47 
When  receiver  will  be  appointed,  20, 
46 
Displacing  trustee  by  receiver,  20,  304 
Examples,  20,  305;  27,  250 
General  principles,  20,  304 
Habits  of  trustee,  20,  51 
Insolvency'  of  trustee,  20,  306 
Land,  20,  324 
Misconduct,  20,  51 
Misconduct  of  trustee,  20,  305 
Mismanagement,  20,52 
Partiality,  20,  305 
Poverty  of  trustee,  2  o ,  306 
Removal  of  trustee,  20,  52 
Right  of  beneficiary  to  a  receiver,  27, 

249,  250 
Slight  and  insufficient  grounds,  20,  51 
Trustee  as  receiver,  20,  76 
Trust  funds,  20,  131 
Waste,  20,  150,  305 
When  receiver  appointed,  20,  50 
When  receiver  not  appointed,  20,  50; 

27,  250 
When  receiver  will  be  appointed,  20, 

305,  306;  27,250 
When  resorted  to,  20,50,  305;  27,  250 
Where  trust  estate  is  unprotected,  20, 
306 
United  States  Court 
Appeal,  20,  105 
Vacation 

Appointment  in,  20,  64,  94 
Removal,  20,  222 
Vendor  and  Purchaser,  20,  325 
Appointment  at  Instance  of  Vendee 

In  California,  20,  55 
At  instance  of  vendee  of  land,  20,  61 
Fraudulent   possession  of  vendor,   20, 

326 
In  California,  20,  61 
Mining  properties,  20,  327 


Specific  performance,  20,  325    • 
When  receiver  will  be  appointed,  20, 

32s.  326 
Whether   decree  appointing  receiver  is 

final  or  interlocutory,  5,  374 
Writ  of  error,  20,  106 
Writ  to  obtain  assistance,  20,  113 
RECEIVERS  OF   RAILROADS,  20,  50, 
329 

See  Receivers. 
Actions,  see  infra.  Torts. 
Appeal,  see  Receivers. 
Practice,  see  Receivers. 
Sale,  see  Receivers. 
Agents 

Whether  agent  of  receiver  agent  of 

company,  20,  359 
Whether   receiver  agent  of  company, 
20,359 
'    Appointment,  20,  331,  342 
Effect  of 

Status  of  Kailroad   Company  During 
BeceiyersMp,  20,  354 
Actions,  20,  360 
Contract  by  company,  20,  356 
Corporate  franchises,  20,  354 
Election  of  officers,  20,  356 
Existence  of  corporation,  20,  354 
Issue  of  bonds,  20,  356 
Liability  for  torts,  20,  357 
Liability  of  company  for  receiver's 

acts,  20,  360 
Liability  on  contracts  of  carriage, 

20.  357 
Restraint  upon  directors,  20,  356 
Service  of  process,  20,  355 
Suits   by   or  against    corporation, 

20.  355 
Tickets,  20,  360 
Where  receiver  displaces  directors, 

2°.  355 
Where  receiver  not  agent  for  com- 
pany, 20,357 
Whether   agents   of    receiver   are 
agents  of  corporation,  2  o,  359 
Grounds  for,  20,  342 

Default  in  payment  of  mortgage  obli- 
gations, 20,  344,349 
Discretion  of  appointing  court,  20, 

342 
Dispute  among  several  railroad  com- 
panies, 20,  348 
Dispute  as  to,  breach  of  conditions, 

20,  349 
Ex  parte  application,  20,  351 
Foreclosure  suits,  20,  345 
Fraud   and   misconduct   of  officials, 

20.347. 

Fraud  of  defendant,  20,  343 

Inadequate  security,  20,  347 

In  general,  20,  342 

Insolvency,  20,  344,  350 
Generally,  20,  350 
In  Colorado,  20,  350 
In  Massachusetts,  20,  350 
In  New  Jersey,  20,  350 

Lien,  20,343 
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Mortgage  bondholder,  20,  346 
Neglect,  waste,  misconduct,  or  in 

solvency  of  defendant,  20,  343 
Property,  20,  349 
Remedy  at  law,  20,  352 
Right  to  property,  20,  343 
Something  to  be  received,    20,  349 
Stock  issued  in  violation  of  charter, 

20,  352 
Trust  deed,  20,  346 
Unnecessary  expense  in  management 

of  railroad,  20,  349 
What  have   been    held    insufficient 

grounds,  20,  349-352 
What    have    been     held     sufficient 

grounds,  20,  344-349 
When   receiver   not    appointed,  20, 

349 
Where    interference    of    the    court 

could  do  no  harm,  20,  351 
Where  judgmentdid  not  warrant  the 

expense,  20,  351 
Jurisdiction  and  Power  of  Appointment, 
20,  331 

Conflict   of    Jurisdiction,  see    Re- 
ceivers. 
As  Affected  by  Statute,  20,  334 

Construction  of   English  act,  20, 
334-338 

Federal  courts,  20,  338 

Generally,  20,  334 

In  Alabama,  20,  339 

In  England,  20,  334 

In  Georgia,  20,  341 

In  Massachusetts,  20,  340 

In  New  Jersey,  20,  340 

In  New  York,  20,  340 

In  North  Carolina,  20,  341 

In  South  Carolina,  20,  341 

In  state  courts,  20,  339 

In  Texas,  20,  341 

In  United  States,  20,  338 

In-Wisconsin,  20,  341 
Equitable  Origin,  20,  332 

English  court  of  chancery,  20,  332 

Inherent  power  of  equity,  20,  331- 

^333 

Operation  of  railroads  by  receivers, 

20,333 
Receivership  in  general,  20,  333 
Receivership  of  railroads,  20,  333 
Relief  of  lien  creditors,  20,  333 

Generally,  20,  331 

Inherent  power  of  equity,  20,  331 

Necessity  of  legislative  power,  20, 
331 
Power  of  Court  to  Appoint,  20,  361 

See  infra,  Jurisdictiox. 

Discretionary  power,  20,  364 

Foundation  of  the  power,  20,  363 

In  English  court  of  chancery,  2  o,  361 

In  Massachusetts,  20,  363  ' 

In  New  Jersey,  20,  364 

In  New  York,  20,  364 

In  North  Carolina,  20,  365 

In  Texas,  20,  365 

In  United  States,  20,  361 
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Necessity  of  fraud,  20,  363 
Necessity  of  insolvency,  20,  363 
Statutes,  20,  364 

When  courts  will  interfere,  20,  363 
Whether  the  court  of  chancery  has 
peculiar  jurisdiction,  20,  363 
Who  May  or  May  Not  Be  Appointed,  20, 

352 

Directors,  20,  353 
In  general,  20,  352 
Insolvent  incorporation,  20,  353 
Lessees  of  railroads,  20,  353 
Partiality,  20,  352,  353 
Stockholders,  20,  353 
Bonds,  20,  356 

See  Receivers. 
Certificates,  19,  752;  20,  392 

Completion  of  road,  20,  400 

Completion    of    unfinished    road    dis- 
couraged, 20,  401,  402 

Consent  of  prior  existing  lienholders, 

20,  395 

Earnings  diverted  from  operating  ex- 
penses, 20,  401 

Estoppel  to  deny  validity,  20,  396 

Expenditures,  20,  39S 

Fund  insufficient  to  redeem  all,  20,  394 

Further  construction,  20,  400 

Generally,  19,  752 

Improvement  of  road,  20,  399 

In  general,  20,  392 

Labor,  material,  and  supplies  due  prior 
to  appointment,  20,  399 

Lien,  20,  392 

Lien  on  borrowed  money,  ig,  752 

Money  necessary  for  preservation  and 
management  of  property,  20,  39S 

Negotiability,  ig,  752,  753;  20,  404 
Assignee's  rights,  20,  404 
Bona  fide  holder,  20,  404,  405 
False  and  fraudulent  certificates,  20, 

405 
How  payable,  ig,  754;  20,  405 
Hypothecation    of    certificates,    20, 

406 
Indorser's  liabilit}'  as  guarantor,  20, 

404 
In  general,  20,  404 
Irregularly  issued,  20,  406 
Issued  for  other  purposes  than  those 

specified,  20,  405 
Issue  in  excess  of  authority,  i  g,  754; 

20,  405 
Limit  of  discount  fixed  bv  court,  20, 

407 
Notice  to  parties,  20,  404 
Payable  pro  rata,  i  g,  754 
When  authorized  by  court,  19,752 
Notice,  20,  396 
Notice  to  trustees,  20,  396 
Operation  of  road,  20,  399 
Payment,  20,  392,  405 
Payment  of  taxes,  20,  399 
Payment  out  of  proceeds  of  foreclosure, 

20,  392 
Power  of  court  to  authorize  their  issue, 
20,  394 
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Certificates — Cont'd 

Preservation  of  the  road,  20,  400,  401 

Priority,  19,  752;   20,  392 

Priority  of  Lien,  20,  403 

Examples,  20,  392,  403,  404 
In  general,  20,  392-403 

Priority  over  mortgage,  19,  752 

Purchase  of  rolling  stock,  20,  400 

Purposes  for  which  certificates  are  au- 
thorized, 20,  397,  403 

Relaying  tracks  considered  unsafe,  20, 
401 

Reluctance  of  court,  20,  398 

Repairs,  20,  399,  401 

Statutes,  19,  752 

Strict  accordance  with  order  of  court, 
20,  397 

Supplying  road  with  rolling  stock,  i  9, 

752 
Terms  of  order  not  altered  by  implica- 
tion, 20,  397 
To  pay  rent  on  locomotives,  20,  401 
Validity,  19,  754 

Certificate  issued  without  considera- 
tion, 19,  754 
Out  of  what  funds  payable,  20,  405, 

406 
Unauthorized  issue,  19,754 
Waiver  of  priority,  1 9 ,  753 
Where  suit  in  which  receiver  was  ap- 
pointed was  not  brought  by  mortga- 
gees, 19,  752 
Common  carriers,  2,  782 
Compensation  of  BaUroad  Receivers,  20, 

438 

Additional  compensation,  20,  439 

Examples,  20,  438,  439 
In  general,  20,  438 
Liberal,  20,  438 
Completion  of  Road,  i  g ,  879 

Issuance  of  certificates  to  complete  road 

discouraged,  20,  401,  402 
Issue  of  certificates  in  general,  20,  401 
Issue  of  certificate  when  valuable  priv- 
ilege depends  upon  completion,  20, 
401 
Priority  of  Claims,  20,  417 
Authority  of  court,  20,  417 
When  authorized,  20,  417 
Completion  of  unfinished  work,  20,  356 
Connecting  lines,  20,  375 
Construction  of  road,  19,  879 
Continuance  of  pooling  contract,  20,375 
Contracts,  20,  372 

Completion  of  road,  20,  375 
Connecting  lines,  20,  375 
Continuanceofpoolingcontract,2  0,375 
Contracts   made   before   appointment, 

20,  375 
Enforcement,  20,  373 
Examples,  20,  373,  374 
Execution   of  contract  to  maintain  a 

switch,  20,  375 
In  general,  20,  372 

Liability  of  company  on  contracts  of 
carriage,  20,  357 
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Loss  to  contractor,  20,  373 

Power  of  receiver  to  terminate  trans- 
portation arrangements,  20,  377 

Side  tracks,  20,  375 

Whether  court's  sanction  is  necessary', 
20,  372 
Control  of  Property,  20,  360 

See  infra.  Strikes. 

Possession,   20,  360 

Receiver's  title,  20,  360 

Removal  of  cause  from  state  to  federal 
courts,  20,  361 
Counsel  fees,  20,  371,  411 
Court,  see  infra.  Jurisdiction. 

As  to  issue  of  certificates,  see  infra. 
Certificates. 

Discretion  of,  20,  364 

Enforcement  of  claim  against  receiver, 
20.  378 

Extent  9f  the  Power  of  a  Court  Over  Rail- 
road In  Hands  of  a  Receiver,  20,  365 
Completion  of  unfinished  work,  20, 

Continuing  operation,  20,  365 
Contract  for  completion  of  road,  20, 

367 
Court   refusing   to   sanction    certain 

acts  of  receiver,  20,  365 
In  New  Jersey,  20,  368 
In  New  York,  20,  368     . 
Limit  of  the  jurisdiction  of  the  court, 

20,  368 
Power   of    court   identical   with   re- 
ceiver's, 20,  365 
Repairs,  20,  365 
Statutory  power,  20,  368 
Leave  of  court,  20,  381 
Leave  to  bring  suit,  20,  381 
Power  of  Court  to  Give  Priority,  20,  426 
Diversion  of  income,  20,  431 
Estoppel,  20,  430 
Examples,  20,  426-431 
Grounds   for   court's    authority,  20, 

427 
He  that  asks  equitj'  must  do  equit3', 

20,  429 
Necessity,  20,  427 
Rights  of  lien  creditors,  20,  426 
Whether  court  has  power,  20,  427 
Protection  of  court,  20,  37S 
Strikes,  3,  787;  20,  360;  24,  136 
Crimes  and  misdemeanors,  20,  3S8 
Damages 

Priority  of  claims  for  damages  for  in- 
jury to  person   or  property,  20,  412 
Definition,  20,  330 
Discretion  of  court,  20,  364 
Discretion  of  Receiver,  20,  369 
Counsel  fees,  20,  371    , 
Examples,  20,  370-372 
In  general,  20,  369 
Lease  of  other  railroads,  20,  372 
Loans,  20,  372 
Operating  material,  20,  371 
Operation  of  road,  20,  369 
Outlays,  20,  369 
Preservation  of  road,  20,  369 
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Purchase  of  rolling  stock,  zo,  371 
Repairs,  20,  371 

Trustee's  compensation,  ao,  371 
Unpaid  calls,  20,  372 
Witness  fees,  20,  371 
Diversion  of  Income 
Priority  of  Claims,  20,  431 

At  time  of  appointment,  20,  433 
Company  as  trustee,  20,  432 
Explanation  of  the  doctrine,  20,  431 
In  general,  20,  431 
Meaning  of  the  term,  20,  431 
Monej'   used  to  make  improvement 

on  railroad,  20,  432 
Net  income,  20,  431 
Power  of  court,  20,  430 
Restoration,  20,  433 
Subsequent  order,  20,  434 
English  receivers  and  managers,  20,  331 
Estoppel 

Priority  of  claims,  20,  430 
Expenditures  allowed,  20,  187 
Fences,  20,  391 
Fraud 

Fraud  and  misconduct  of  officials,  20, 

347 
Necessity  of  appointment,  20,  363 
Injunctions 

Violation,  10,  ioi3 
Insolvency 

As  grounds  for  appointment,  20,  350 
Mere  insolvency  alone,  20,  350 
Necessity  of  appointment,  20,  363 
Interpretation,  20,  329 
Jurisdiction,  20,  64 
See  infra.  Court. 
Appointment,  20,  331 

Confiict  of  jurisdiction,  see  Receiv- 
ers. 
As  Affected  by  Statute,  20,  334 
Construction  of   English  act,  20, 

334-338 
Federal  courts,  20,  338 
Generally,  20,  334 
In  Alabama,  20,  339 
In  England,  2,  334 
In  Georgia,  20,  341 
In  Massachusetts,  20,  340 
In  New  Jersey,  20,  340 
In  New  York,  20,  340 
In  North  Carolina,  20,  341 
In  South  Carolina,  20,  341 
In  state  courts,  20,  339 
In  Texas,  20^  341 
In  United  States,  20,  338 
In  Wisconsin,  20,  341 
Equitable  Origin,  20,  332 

English  court  of  chancery,  20,  332 
Inherent  power  of  equity,  20,  231- 

333 
Operation  of  railroads  by  receivers, 

20,  333 
Receivership  in  general,  20,  333 
Receivership  of  railroads,  20,  333 
Relief  of  lien  creditors,  20,  333 
Generally,  20,  331 
Inherent  power  of  equity,    20,   331 
I-D— 27  417 


Necessity  of  legislative   power,    20, 

331 
Leased  Lines 

Priority  of  Claims,  20,  416 

Appointment  at    instance    of  other 

than  mortgagees,  20,  416 
Corpus,  20,  416 
How  rental  is  to  be  determined,  20, 

417 
Income,  20,  416 
Rental,  20,  416 
Lease  of  other  railroads,  20,  373 
Liability,  20,  378  v 

Damages  Arising  from  Negligence    and 
Torts  During  Receivership,    19,   933; 

20,  378 
Effect  of  receiver's  discharge,  20,  348 
Employees,  20,  379 
Failure  to  exercise  reasonable   care, 

20,  382 
In  general,  20,  379 
Leave  of  court    before    suit   can    be 

brought,  19,  933;  20,381 
Liability  of  mortgagees  who  are  per- 
mitted to  operate  railroad,  20,  382 
Liability  of  Railroad,  2,  757  ;  i  9,  933 ; 

20.  357.  360-387 

Act  or  default  of  company  previ- 
ous to  receivership,  2  o,  389 
Breach  of  statutory  duty,  20,  391 
Consolidated  company,  19,  933 
Crimes  and  misdemeanors,  20,  388 
Duty  to  fence  against  stock,  20,  391 
Extent  of  liability,  20,  390 
General  rule,  19,  933;  20,  387 
Illustrative  cases,  20,  3S7 
Joint  liability,  20,389 
Pleading  and  proof,  20,  38S 
Where   recei%'er's    income  applied 
to  improvements,  20,  389 

Liable  in  his  official    character,    20, 
378 

Passengers,  20,  379 

Personal  Liability,  19,933;  ^o,  378, 
381 

Of    trustee  permitted  to  operate, 
20,  382 

Priority  of  Claims  for  Damages,   20, 

3S5 

Fire,  20,  386 

In  general,  20,  385 

Loss  of  goods,  20,  386 

Payment  out  of  corpus,  20,  385 

Payment  out  of    net  income,  20, 

38s 
Personal  injury,  20,  386 
Torts  committed  prior  to  appoint- 
ment of  receiver,  20,386 
Receiver's  liability  as  common  car- 
rier, 20,  378 
Shippers,  20,  379 
Statutory  duty,  20,  380 
Personal  liability,  19,933;  2°>  378 
When  liable,  19,  933;  20,  378 
Liens,  see  infra,  Priority  of  Claims. 
Loans,  ao,  372 
Negligence,  see  infra,  Torts. 
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RECEIVERS  OF  RAILROADS— CoKi"rf 
Negotiability  of  Beceiver's  Certificate,  i  g , 

752.  7531  20,  404 

Assignee's  rights,  20,  404 

False   and  fraudulent  certificates,    20, 

405 

How  payable,  ig,  754;  20,  405 

Hypothecation  of  certificates,  20,  406 

Indorser's  liability  as  guarantor,    20, 
404 

In  general,  20,  404 

Irregularly  issued,  20,  406 

Issued  for  other  purposes   than  those 
specified,  20,  405 

Issue  in  excess  of  authority,  i  g ,  754; 
20,  405 

Limit   of  discount  fixed  by  court,  20, 
407 

Notice  to  parties,  20,  404 
New  Construction,    see    infra.  Comple- 
tion OF  Road. 

Claim  for  work  done  before  appoint- 
ment of  receiver,  20,  424 
Notice  of  issue  of  certificates,  20,  396 
Operating  materials,  20,  371 
Place  where  application  should  be  made, 

20,  64 
Pooling  contract,  20,  375 
Power  of  Court  to  Appoint,  20,  361 

See  infra.  Jurisdiction. 

Discretionary  power,  20,  364 

English  court  of  chancery,  20,  361 

Foundation  of  the  power,  20,  363 

In  Massachusetts,  20,  363 

In  New  Jersey,  20,  364 

In  New  York,  20,  364 

In  North  Carolina,  20,  365 

In  Texas,  20,  365 

In  United  States,  20,  361 

Necessity  of  fraud,  20,  363 

Necessity  of  insolvency,  20,  363 

Statutes,  20,  364 

When  courts  will  interfere,  20,  363 

Whether  the  court  of  chancery  has  pe- 
culiar jurisdiction,  20,  363 
Powers,  20,  361,  365,  371 

See  infra.  Control  of  Property. 

Completion  of  unfinished  work,  2  o,  365 

Continuing  operation,  20,  365 

Contracts,  20,  372 

Connecting  lines,  20,  375 
Continuance  of  poolingcontract,  20, 

375 

Enforcement,  20,  373 

Examples,  20,  373,  374 

Execution  of  contract  to  maintain  a 
switch,  20,  376 

For  completion  of  road,  20,  367,  375 

In  general,  20,  372 

Loss  to  contractor,  20,  373 

Made  before  appointment,  20,  375 

Power  of  receiver  to  terminate  trans- 
portation arrangements,  20,  377 

Side  tracks,  20,  375 

Whether  court's  sanction  is  neces- 
sary, 20,372 
Counsel  fees,  20,  371 
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Court  refusing  to  sanction  certain  acts 

of  receiver,  2  o ,  365 
Derived  from  order  of  court,  20,  369 
Discretion,  20,  369 

Counsel  fees,  20,  371 

Examples,  20,  370-372 

In  general,  20,  369 

Lease  of  other  railroads,  20,  372 

Loans,  20,  372 

Operating  materials,  20,  371 

Operation  of  road,  20,  369 

Outlays,  20,  369 

Preservation  of  road,  20,  369 

Purchase  of  rolling  stock,  20,  371 

Repairs,  20,  371 

Trustee's  compensation,  20,  371 

Unpaid  calls,  20,  372 

Witness  fees,  20,  371 
Enlarged   scope  of  railroad   receiver- 
ship, 20,  361 
In  New  Jersey,  20,  368 
In  New  York,  20,  368 
Lease  of  other  railroads,  20,  372 
Limits  of  the  jurisdiction  of  the  court, 

20,  368 
Loans,  20,  372 
Of  court  identical  with  receiver's,  20, 

365 
Operating  material,  20,  371 
Purchase  of  rolling  stock,  20,  371 
Repairs,  20,  365,  371 
Statutory'  power,  20,  368 
Trustee's  compensation,  20,  371 
Unpaid  calls,  20,  372 
Witness  fees,  20,  371 
Priority  of  Claims,  19,  758  ;  20,  407,  411 
See  infra.  Certificates. 
As  to  priority  of  railroad  mortgages 

and  subsequent  equities,  see  gener- 
ally. Railroad  Securities. 
Administration  by  court,  20,  407 
At   what   time  payment   of  operating 

expenses  may  be  directed,  19,  758 
Certificate  of  indebtedness,  i  g,  760 
Claims  arising  out  of  receivership,  20, 

407 
Completion  of  Unfinished  Road,  20,  417 

Authority  of  court,  20,  417 

When  authorized,  20,  417 
Continuous  contracts,  ig,  760 
Contracts,  ig,  761 

Claim  of  lot  owner  for  damages,  i  g, 
761 

Ratification  by  receiver,  i  9,  761 

When  contract  not  binding  upon  re- 
ceiver, 19,  761 
Counsel  fees,  20,  411,  412 
Damages  for  injuries   to    persons    or 

property,  20,  412 
Debts  Contracted   by   Company    Before 

Receivership,  20,  417 

Assignment  of   preferred  debt,  20, 
421 

Certain  unsecured  debts  allowed  pri- 
ority, 20,  417 

Claims  for  damages,  20,  421 

Debts  for  construction,  20,  423  . 
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Diversion  of  Income,  20,  431 

At  time  of  appointment,  20,  433 

Company  as  trustee,  20,  432 

Explanation  of  the  doctrine,  20,431 

In  general,  20,431 

Meaning  of  the  term,  20,  431 

Money  used  to  make  improvement 
on  railroad,  20,  432 

Net  income,  20,  431 

Power  of  court,  20,  430 

Restoration,  20,  432 

Subsequent  order,  20,  434 
Examples,  20,  417-419 
For   what   claims   priority   allowed, 

20,  420 
In  general,  20,  417 
Mone3'  advanced   to  pay   preferred 

claims,  20,  420 
Must  have  been  contracted  for  cer- 
tain purposes,  20,  419 
Must  Have  Been  Contracted  Wltbin 

Limited  Time,  20,  425 

Examples,  20,  425,  426 

In  general,  20,  425 

Notes  given,  20,  426 

What  constituted  reasonable  time, 
20,  425 
Operating  expenses,  20,  420 
Power  of  Court  to  Give  Priority,  20, 

426 

Diversion  of  income,  20,  431 

Estoppel,  20,  430 

Examples,  20,  426-431 

Grounds  for  court's  authority,  20, 
427 

He  that  asks  equity  must  do  equity, 
2  o ,  429 

Necessity,  20,  427 

Rights  of  lien  creditors,  20,  426 

Whether  court  has  power,  20,427 
Priority  out  of  Corpus,  20,  434 

Examples,  20,  434-436 

In  general,  20,  434 
Rental  of  rolling  stock,  20,  422 
Six  months,  20,  426 
Supplies,  20,  420 
Traffic  balances,  20,  420 
Wages,  20,  420 
Diversion  of  earnings  from  operating 

expenses,  ig,  759 
Earnings  insufficient  for  operating  ex- 
penses, 19,  759 
Effect  of  receivership  upon  prior  debt, 

20,  407 
Expenses  of  Operation  and  Management, 
20,  411 
Completion  of   Unfinished  Road,  20, 

417 

Authority  of  court,  20,  417 

When  authorized,  20,  417 
Counsel  fees,  20,  411,  412 
Damages  for  injuries  to  persons  or 

property,  20,  412 
In  general,  20,  407-411 
Leased  Lines,  20,416 

Appointment  at  instance  of  other 
than  mortgagees,  20,  416 
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Corpus,  20,  416 

How  rental  is  to  be  determined, 
20,  417 

Inc'ome,  20,  416 

Rental,  20,  416 
Boiling  Stock,  20,  412 

Cars  remaining  property  of  lessor, 
20,  414-416 

Estimate  of  rental,  20,  413 

First  lien,  20,  412 

Generally,  20,  412 

In  Illinois  statute,  20,  414 

In  Iowa  statute,  20,  415 

Mortgage   containing  an  after-ac- 
quired property  clause,  20,  413 

Purchase  or  rental,  20,  412 

Returned,  20,  413 

Statute  rendering  conditional  sales 
void,  414 
Supplies,  20,  411,  412 
Wages,  20,  412 
Wages  of  employees,  20,  411 
When   covered  by   term    "expenses 

of  operation  and  management,"  2  o, 

411 
For  Damages 

Classed  as  operating  expenses,  20, 

385,  386 
Fires,  20,  386 
Injury    to    receiver's    property,    20, 

386 
Loss  of  goods,  20,  386 
Payment  out  of  corpus,  20,  385 
Payment  out  of  net  income,  20,  385 
Personal  injury,  2  o,  386 
Tort   committed    prior    to   appoint- 
ment of  receiver,  20,  386 
Improvement  of  mortgaged  property, 

19,758 
Income,  i  9,  759 
In  general,  20,  407 
Leased  Lines,  20,  416 

Appointment    at  instance   of    other 
than  mortgagees,  20,  416 

Corpus,  20,  416 

How  rental  is  to  be  determined,  20, 
417 

Income,  20,  416 

Rental,  20,  416 
Payment  from  income  of  outstanding 

debts,  labor,  supplies,  etc.,  19,  758 
Priority  at  time  court  takes  possession, 

20,  407 
Proceeds  of  sale   of  mortgaged  prop- 
erty, I  9,  760 
Beceivership  Expenses,  20,  407 

Claims  of  creditors,  20,  408 

Corpus,  20,  409 

Corpus  of  the  property,  20,  407 

First  lien,  20,  407 

Income,  20,  407,  409 

In  general,  20,  407 

Judgment  creditors'  receivership,  20, 
411 

Management  of  the  road,  20,  407 

Operation  of  the  road,  20,  407 

Priority  as  to  surplus,  20,  411 
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BECEIVERS  OF  RAILROADS— Co»i!'rf 

Priority  of  Claims — Cont'd 
KeceiverBhip  Expenses — Cont'd 

Receiver    appointed   at   instance   of 

other  than  mortgagees,  20,  409 
Rental  of  leased  lines,  20,  409 
Rental  of  rolling  stock,  20,  409 
Road  remaining  in  possession  of  mort- 
gagor, 19,  758 
Boiling  Stock,  2  o,  412 

Cars  remaining  property  of  lessor, 

20,414-416 
Estimate  of  rental,  20,  413 
First  lien,  20,  412 
Generally,  20,  413 
In  Illinois  statute,  20,  414 
In  Iowa  statute,  20,  415 
Mortgage    containing    an    after-ac- 
quired property  clause,  2  o,  413 
Purchase  or  rental,  20,  412 
Returned,  20,  413 

Statute   rendering   conditional   sales 
void,  20,  414 
Supplies,  20,  411,  412 
Taxes,  20,  436 

Distinction  betvireen  tax  on  franchises 

and  on  property,  20,  437 
Examples,  2  o,  436-438 
In  general,  20,  436 
Judicial  costs,  20,  436 
Lien  of  the  state,  20,  436 
Mode  of  collection,  20,  437 
Restriction  on  mode   of    execution, 
20,438 
Time  within  which  such  claims  will  be 

allowed,  i  9,  760 
Usual  term  of  credit  upon  which  com- 
pany purchased  their  supplies,  i  g ,  760 
Wages,  20,  412 

What  subject  to  payment  of  unsecured 
claims,  i  9,  759 
Purchase  of  rolling  stock,  20,  371 
Remedies,  20,  438 
Removal  or  discharge,  20,  439 
Boiling  Stock,  20,  371 

Issue  of  certificates   to   purchase,    20, 

400,  401 
Priority  of  Claims,  20,  412,422 

Cars   remaining   property'  of  lessor, 

20,  414-416 
Estimate  of  rental,  20,413 
First  lien,  20,  412 
Generally,  20,  412 
In  Illinois  statute,  20,  414 
In  Iowa  statute,  20,  415 
Mortgage   containing    an    after-ac- 
quired property  clause,  20,  413 
Purchase  or  rental,  20,  412 
Rental,  20,  422 

Rolling  stock  returned,  20,  413 
Statute   rendering  conditional   sales 
void,  20,  414 
Remaining  property  of  lessor,  20,   416 
Rental,  20,  413 

Statute    rendering     conditional    sales 
void,  20,  414 
Service  of  process,  20, 355 
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Status  of  Ballroad  Company  During  Re- 
ceivershlp,  20,  354 
Actions,  20,  360 
Contract  by  compan3',  20,  356 
Corporate  franchises,  20,  354 
Election  of  officers,  20,  356 
Existence  of  corporation,  20,  354 
Issue  of  bonds,  20,  356 
Liability  for  torts,  20,  357 
Liability  of  company  for  receiver's  acts,. 

20,  360 
Liability  on  contracts  of  carriage,  20^ 

357 
Restraint  upon  directors,  20,  356 
Service  of  process,  20,  355 
Suits  by  or  against  corporation,  20, 355, 
Tickets,  20,  360 
When  receiver  displaces  directors,  20, 

3S5 
Where  receiver  not  agent  for  company, 

20,  357 
Whether  agents  of  receiver  are  agents- 
of  corporation,  20,  359 
Strikes,  24,  136 
See  Strikes. 

Contempt  of  court,  2  o ,  360 
In  general,  20,  360 
Suits,  2D,  438 
Switches,  20,  376 
Taxes 
Priority  of  Claims  for,  2  o ,  436 

Distinction  between  tax  on  franchises- 

and  on  property,  20,  437 
,Examples,  20,  436-438 
In  general,  20,  436 
Judicial  costs,  20,  436 
Lien  of  the  state,  20,  436 
Mode  of  collection,  20,  437 
Restriction   on   mode  of   execution, 
20,438 
Termination   of  transportation   arrange- 
ments, 20,  377 
Torts 

Liability  of  company  for  torts  of   re- 
ceiver, 2,  757;   19,  933;  20,  357,  360- 
Liability  of  Receiver,  19,  933;  20,301, 

378 

Effect  of  receiver's  discharge,  20,  384 

Employees,  20,  379 

Failure  to  exercise  reasonable  care, 
20,  382 

In  general,  20,  379 

Liability  of  Railroad,  2,  757;  i  9,  933  ; 
20,  357-360,  387 
Act  or  default  of  company  previous 

to  receivership,  20,  389 
Breach  of  statutory  duty,  20,  391 
Crimes  and  misdemeanors,  20,  388- 
Dutj'  to  fence  against  stock,  20,391 
Extent  of  liability,  2  o,  390 
General  rule,  20,  387 
Illustrative  cases,  20,  387 
Joint  liability,  20,  389 
Leave  of  court  before  suit  can  be 

brought,  2  o,  381 
Liable  in  his  official  character,  20^ 
378 
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Pleading  and  proof,  20,  388 
Where  receiver's  income   applied 
to  improvements,  2  o,  389 

Mortgagee's  liability  when  permitted 
to  operate  railroad,  20,  382 

Passengers,  20,  379 

Personal  liability,  ig,  933;  20,  378, 

381 
Personal  liability  of  trustee  permitted 

to  operate,  20,  382 
Priority  of  Claims  for  Damages,  20, 

385 

Fire,  20,  386 
In  general,  20,  385 
Loss  of  goods,  20,  386 
Payment  out  of  -corpus,  20,  385 
Payment  out  of  net  income,  20,  385 
Personal  injury,  20,  386 
Torts  committed  prior  to  appoint- 
ment of  receiver,  20,  386 
Receiver's  liability  as  common  car- 
rier, 20,  378 
Shippers,  20,  379 
Statutory  duty,  20,  380 
Traffic  Balances 

Priority  of  claims,  2  o,  420 
Unpaid  calls,  20,  372 
Wages,  see  infra.  Priority  of  Claims. 
Priority  of  claims,  20,  420 
RECEIVING  STOLEN  PROPERTT,  20, 
440 

SeJs  generally.  Larceny. 
See  Restitution  of  Stolen  Goods. 
Accomplices    and    accessories,  20,  441, 

453;  29.  828' 
At  common  law,  20,440 
Burglary,  20,  442 
Definition,  20,  440 
Embezzlement,  20,  443 
Essentials,   see  infra,  GuiLTY  KNOWL- 
EDGE ;     Intent;      Property ;     Re- 
ceiving;   Stolen     Property;  the 
Stealing. 
Evidence,  see  generally,  Evidence. 
Claim  of  title,  20, 455 
Evidence  held  sufficient,  20,  455 
Evidence  of  belief,  20,  453 
Evidence  of  thief,  20,  453 
Explanation  of  possession,  20,455 
Former  receivings,  20,  454 
Possession  of  other  goods,  20,  454 
Recent  possession,  20,  455 
What  must  be  proven,  20,  453 
felonious  Intent,  20,  447 
Essential,  20,  447 
Guilty  knowledge,  20,  446 
Honest  intent,  20,  447 
Intent   to    prevent   discovery  of  thief, 

20,447 
To  induce  owner  to  pay  a  reward,  20, 

447 

What  constitutes  corrupt  intent,  2  o,  447 
Felony,  20,  441,  443,  452 
Goods   Obtained    by  False  Pretenses,   7, 

758 

Indictment,  7,  769 
Guilty  knowledge,  20,  446 
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Husband  and  Wife,  14,  649;  20,  443,  446, 

449 

Examples,  20,  449  ' 

In  general,  zo,  449 

Joint  indictment  and  conviction,  20, 

449 
Property  stolen  with  knowledge  of  the 

wife,  20,  449 
Whether  wife  may  be  convicted,  20, 

449 

Wife  receiving  from  any  one  but  her 
husband,  20,  449 
Indictment,  20,  450 

Accessory  at  common  law,  20,  441,  452 

Alleged  thief  unknown,  20,  450 

As  accessory,  20,  441,  452 

Averment  that  property   was  stolen, 
20,450 

Consideration    between    receiver    and 
thief,  20,  451 

Conviction  of  thief,  20,  450 

Description  of  goods,  zo,  450 

Felony,  20,  452 

Guilty  knowledge,  20,  451 

Joinder  of  larceny  and  receiving  stolen 
goods,  20,  451' 

Joint  indictment,  2  o,  452 

Name  of  the  thief,  20,  450 

Owner's  name,  zo,  450 

Time  or  place  of  larceny,  20,  450 

Value  of  property  received,  20,  451 

Variance  as  to  name  of  thief,  zo,  450 

What  facts  must  be  alleged,  20,  450 
Infamous  crime,  4,  646;  10,  605,  608 
Instructions 

Larceny,  1 2 ,  878 
Intent,  z  o ,  447 

Essential,  20,  447 

Guilty  knowledge,  20,  446 

Honest  intent,  20,  447 

To  induce  owner  to  pay  a  reward,  20, 

447 
To  prevent  discovery  of  thief,  20,  447 
What  constitutes   corrupt   intent,  20, 

447 
Joined  with  larceny,  12,  826;  20,  451 
Joint  receivers,  20,  449 
Jurisdiction,  10,  532  ;  20,  452 

Court  of  county  where  goods  were  re- 
ceived, 10,  532  ;  20,  452 

Goods  stolen  in  another  state,  zo,  452 

In  absence  of  statute,  10,  532  ;  20,  453 
Knowledge,  20,  446 
Larceny,  12,  826,  878;  zo,  442,  451 

Evidence  of  receiving  stolen  goods,  i  z, 

854 
•    Setting  aside  verdict,  i  2,  889 

Variance,  i  z,  S62 

Verdict,  iz,  884 
Libel  and  slander,  13,  346 
Married  women,  14,  649;  zo,  443,  446, 

449 

Misdemeanor,  20,  440-442 

Nature  of  the  offense,  20,  440 

One  who  advises  and  counsels  the  steal- 
ing, 20,  448 

Partnership,  20,  443 
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RECEIVING    STOLEN    PROPERTY— 

Confd 
Property,  20,  443 

Certain  character  of  stolen  property, 
20,443 

Goods  stopped  in  transitu,  2  o,  443 

In  general,  20,  443 
Receiving,  20,  444 

Actual  or  constructive  possession,  20, 

445 
At  different  times,  20,  446 
Changed  in  form,  20,  446 
Control,  20,  446 
Examples,  20,  444-446 
Free  will  of  thief,  20,  446 
Manual  possession,  20,  445 
Necessity  of  possession,  20,  444 
One  of  the  articles,  20,  446 
Property'  for  which  stolen  property  has 

been  exchanged,  20,  446 
Property  from  owner,  20,  443 
Property  under  conttol  of  accused,  2  0, 

445 
Receipt  from  one  acting  in  behalf  of 

thief,  20,  444 
Receipt  from  thief,  20,  444 
Taking  goods  from  thief  without  his 

consent,  2  o,  446 
What  constitutes,  20,  444 
Wife's  receipt,  20,  446 
Robbery,  20,  442 
Statutes,  20,  441,  442 
In  England,  20,  441 
In  United  States,  20,  441 
Stolen  Property,  20,  442 

See   infra.   Property  ;  The  Steal- 
ing. 
In  general,  20,  442 
Property  must  have  been  stolen,  20, 
442 
The  Stealing,  20,  442 
Burglary,  20,  442 
Embezzlement,  20,  442 
Goods   taken   by  wife  from  husband, 

20,  443 
Partner  disposing  of  goods  of  firm,  2  o, 

443 
Robbery,  20,  442 

Stealing  and  larceny  interchangeable. 

20,  442 
Value  of  the  propertj',  20,  442 
Variance,  20,  450 

Who  May  Be  Guilty  of  the  Offense,  20,  448 
Husband  and  Wife,   14,  649;  20,  443, 

446,  449 

Examples,  20,  449 

In  general,  20,  449 

Joint  indictment  and  conviction,  20, 

449 
Property  stolen  with  knowledge  of 

the  wife,  20,  449 
Whether  wife  may  be  convicted,  20, 

449 
Wife  receiving  from  any  one  but  her 

'  husband,  20,  449 
In  general,  20,  448 
Joint  receivers,  20,  449 


Owner  of  the  goods,  20,  448 
Principal  in  second  degree,  20,  448 
RECESSES,  20,456 
RECIPROCAL,  20,456 
RECITALS,  20,  456 
See  Deeds  ;  Estoppel. 
As  to  recitals  of  seals,  see  Seals. 
Definition,  20,  456 
Estoppel 

Estoppel  by  recital,  see  Estoppel. 
Uunicipal  Securities,  i  5 ,  1295 
Assent  of  taxpayers,  15,  1301 
Authority'  of  commissioners  to  pass 

upon  fact  implied,  15,  1299 
Bonds  issued  in  violation  of  constitu- 
tional provisions,  15,  1302 
Bonds  issued  in  violation  of  express 

statutes,  15,  1302 
Excessive  Issue,  15,  1304 

Bona  fide  purchaser,  1 5 ,  1304 
Constitutional  limitation,  15,  1306 
Examples,  15,  1 304-1 308 
Grounds  for  the  doctrine,  i  5,  1305 
In  Iowa,  15,  1305 
Legislative   limitation,    15,     1304, 

1305 
Validity,  1 5 ,  1304 
Irregularities  in  election,  15,  1301 
Municipality  without  power  to  issue 

bonds,  15,  1300 
New  York  decisions,  15,  1303 
Prima   facie   case   for   plaintiff,  15, 

1299 
Railway  aid  bonds,  15,  1295 
Recital    of    conditions    inconsistent 

with  statute,  15,  1302 
Recitals  of  compliance  with  statute, 

15,  1298 
Recitals  of  facts  not  within  authoritj' 
of  officers  issuing  bonds,  15,  1300 
Recital  that  bonds  are  issued  in  ac- 
cordance with  law,  15,  1299 
Recital  that  bonds  have  been  issued 

in  conformity  with  law,  15,  1300 
Recital  that  conditions    have   been 

performed,  15,1295 
Rules   governing   municipal    bonds, 

15,   1308 
Statute   declaring   bonds  void  unless 
conditions  are  complied  with,  15, 
1302     _ 
Substantial   compliance    with    law, 

15,  1299 
Validity  of  consolidation,  i  5,  1296 
"  Were  issued  in  pursuance  of  sub- 
scription," I  5,  1302 
Form  of  recitals,  20,  457 
In  a  bond,  2,  464 
In  decrees,  5,  376 
In  Deed,  i  o,  14 

Controlling  the   operation   of    instru- 
ments, 4,  469 
Covenants  by,  4,  469 
In  Record,  1 2 ,  147^ 

Collateral  attack  upon  judgment,  la, 

148a 
Foreign  attachments,  12,  itj'jz 
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Probate 

Collateral  action,  I2,  14SC 
Where  recitals  control,  12,  I47« 
Judgment  of  sister  states,  12,  148a! 
ITotlce 

Recitals    in    Muniments    of    Title,    16, 
798 

Certificate  of  stock,  16,  799 
Examples,  16,798-800 
Fraud   apparent   on   face  of   instru- 
ment, 16,  799 
In  general,  16,  798 
Instrument   executed   under  decree, 

16,  799 
Instruments    outside    the    chain    of 

title,  16,  800 
Rebuttal,  16,  800 

Reference     to     unrecorded     instru- 
ments, 16,  798 
Subsequent  mortgage,  16,  799 
Vendor's  lien,  i  6,  799 
Pleading,  20,  470 
Deeds,  20,  470 
Definition,  20,  470 
Foreign  statutes,  20,  470 
Instrument  under  seal,  20,  471 
Private  statutes,  20,  470 
Public  statutes,  20,  470 
Records,  20,  470 
Statutes,  20,  470 
Statutes,  23,  229 
Examples,  23,  229 
In  genera!,  23,  229 
Private  statutes,  23,  229 
Public  statute,  23,  329 
RECITE,  20,  471 

Reciting  a  statute,  4,  331 
RECKLESS,  29,  116 

Distinguished  from  wilful,  3,  372 
RECKLESSNESS,  20',  471 
RECOGNIZANCE,  20,471 

See   Bail;    Boxd;    Contracts;   Pre- 
liminary   Examination  ;    Sdrety- 

SHIP. 

To   keep   feace,    see    Surety    to   Keep 

Peace. 
Action  of  debt  upon,  5,  167 
Definition  of,  2,  2;   20,471 
Distinguished  from  bond,  ;s,  2;   20,472 
Entered  into  upon  dies  non  juridicus,  5, 

87 
How  discharged,  3,  830 
Jail  Limits 

Poor  debtor,  i  8,  834 
Scire  Facias,  20,  472  ;  2  i ,  872 
Bail  in  civil  cases,  2  i,  875 
Conclusiveness  of  record,  2  i ,  874 
Defense,  2  i ,  873 

Conclusiveness  of  record,   21,  874 

Examples,  2  i,  873,  874 

Indictment  bad  or  defective,  2  i ,  874 

In  general,  2  i ,  873,  874 

Plea  of  fear  of  losing  life,  21,  874 

Principal    viras  illegally   in   custody, 

2  1 ,  874 
Removal  beyond  control  of  bail   by 
court,  a  1 ,  874 
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Statement  of  general  conclusions  of 

law,  21,  873 
What  may  be  shown   under  plea  of 
nul  tiel  record,  2  i ,  863 
In  name  of  county,  21,  872 
In  name  of  the  people,  2  i ,  872 
In  what  county  should  be  brought,  2  i , 

872 
In  whose  name  should  be  brought,  2  i, 

872 
Right  of  forfeiture,  objections  of  record, 

2  1 ,  875,  876 
Subsequent  proceedings,  2  i ,  875 
What  the  writ  must  set  forth,  2  i ,    872 
Whether  the  action  is  criminal  or  civil, 
2  1 ,  873 
Summons,  20,  472 
To  prosecute  with  effect,  6,  170 
RECOMMENDATION  TO  MERCY,    28, 

RECOMMITMENT  OF  AN  AWARD,  see 

Arbitration  and  Award. 
RECONVENTION,  20,  472 

See  EqyiTABLE  Conversion;  Set-Off. 
RECORD,  20,473,474,  479 

See  Authentication  ;  Bill  of  Ex- 
ceptions; Certiorari;  County 
Commissioners;  Default;  Dock- 
et; Estoppel;  Execution;  Exem- 
plification; Falsifying;  Gar- 
nishment; Indictment; Judgment; 
Judicial  Notice;  Jurisdiction; 
Justice  of  the  Peace;  Larceny; 
Mandamus;  Mechanic's  Lien; 
Memorandum;  Minutes;  Nevst 
Trial;  Nolle  PROSEqyi;  Scandal 
and  Impertinence;  Service  of 
Process. 
As  to  justice's  docket,  see    Justice   op 

the  Peace. 
For  estoppel  by  record,  see  Estoppel. 
Legislative  record,  see  Statutes. 
Account,  20,  488 
Action  of  debt  upon,  5,  169 
Allocution,  20,  481 
Alteration,  6,  821 

Amendment  of,  i ,  553  ;  6,  S21 ;  20,  523 
County,  4,  384 
Judge's  minutes,  20,  492 
Judicial  Record,  i,  553;  6,871;  20,523 
After     appeal     and     affirmance     of 

judgment,  20,  524 
After  change  of  venue,  20,  524 
After  term,  20,  524 
Approved    method    of    making    the 

amendment,  20,  526 
At   what   time    amendment  may  be 

made,  20,  523,  524,  526 
Cause    removed    to    superior    court, 

20,  524  ' 

Clerical  error,  20,  523 
During  term,  20,  524 
Erasures,  20,  526 
Evidence    from    which    amendment 

can  be  made,  20,  525 
How  alterations  should  be  made,  20, 
526 
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RECORD— Co«^'(f 
Amendment  of — Cont'd 
Judicial  Kecord — Confd 

In  collateral  proceeding,  20,  526 
In  general,  20,  523 
Interlineations,  20,526 
Motion,  20,  525 

Notice  to  opposite  parties,  20,  525 
Nunc  pro  tunc,  20,  524 
Petition,  20,  525 
Power  of  court,  20,  523 
Rights  of  third  persons,  2  o,  525 
Statute  of  jeofails,  20,  525 
Minute  books,  20,  493 
PuWlo  Record,  20,  526 
Examples,  20,526 
In  general,  20,  526 
Appeal,  1 ,  623 

See  infra,  Judicial  Record. 
Second  trial,  20,  491 
Arraignment  and  plea,  10,528;  20,479 
Authentication,  1,  1020;  12,  149^,  149/" 
See  iyifra.  Evidence. 
N  on -judicial  records,  i,  1023 
Of  records  df  another  state,  i ,  1022 
Bill  of  Particulars,  20,  488 
Bills  of  Exceptions,  20,  485 

Whether  bill  of  exception  forms  part 
of  record,  20,486 
Books  of  Private  Corporations,  20,  520 
As  between  members  of  corporation, 

20,  520 
Conclusiveness,  20,  521 
Rebuttal  by  parol  testimony,  20,  521 
Subject  of  private  nature,  20,  519 
Whether  best    evidence   of   facts  re- 
corded, 20,520 
Whether  books  prove  themselves,  20, 
520 
Cbange  of  Venue,  20,  481 
Affidavit,  20,  486 
Transcription,  20,  477 
Church  record,  20,  419 
Clerk  of  court  as  legal  custodian,  ig,562c 
Clerk's  Duty  to  Furnish  Copies 

Failure    to    use  reasonable  diligence, 

I  9,  562// 
Liability  in  damages,  i  9,  562/^ 
Mandamus,  19,  562// 
Commissions,  20,  555 
Confession  of  judgment  in  vacation,  20, 

478 
Construction  of  a  question  for  the  courts, 

11,241  I 

Continuances,  20,481 
County- 
Power  of  commissioners  to  amend,  4, 

384 
Court  record  other  than  technical  record, 

see  infra,  Minutes. 
Criminal  Procedure,  4,  851,  852;  20,  479 
Allocution,  20,  481 

Arraignment  and  plea,  10,528;  20,479 
Change  of  venue,  20,  481 
Continuances,   20,481 
Indictment,  20,  479 
Joinder  in  issue,  20,  480 
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Presence  of  defendant,  20,  481 
Presumption  of  oath,  20,  481 
Swearing  of  jury,  20,  480 
Time  and  place  of  holding  court,  20, 

479 
Trial  bj'  jury,  2  o,  480 
Whether  record    in   criminal   case  is 
evidence  in  another  criminal  prose- 
cution, 20,  500 
Whether    record  in  criminal    case  is 
evidence  in  civil  case,  20,  500 
Debt  of,  5 ,  160 
Decision,  20,  489 
Definition,  3,  830;  20,  474 
Dockets,  5 ,  849 

See  infra.  Minutes. 
Evidence,  20,  487 

See  Books  as  Evidence. 
Judicial  Becord  in  Evidence,  z,  467;  4, 
850;  20,487,494 

As  to  f  roof  of  judgments   of  sister 
states,  see  Judgments  of  Sister 
States. 
Conclusiveness  as  Evidence,  20,  502; 
21,854,  865,874. 

See  infra.  Impeachment  of  Ju- 
dicial Record. 
Collateral  proceedings,  20,  502 
Existence  of  record,  20,  503 
Existence  question  for  court,  20, 

503 
In  general,  20,  502 
Minute  books  of  the  court,  20,502 
Parol  evidence  to  vary  or  contra- 
dict, 20,  502 
Plea  of  nul  tiel  record,  20,  503 
Prima  facie  evidence,  of  what,  20, 

503 
Where  record  does  not  show  what 

issue  was  tried,  20,  503 
Domestic  judgment,  20,  494 
How  Proved,  2,  467;    12,  1492;   20, 

503 

See     infra.     Authentication  ; 

Lost  Records. 
Printed  reports  of  decisions,  see 

Books  as  Evidence. 
Admission  of  record  where  copy  is 

admissible,  20,  504 
By  copy  of  the  record,  20,  504 
By  the  Record,  2  o,  504 

Original  papers  in  a  cause,  20, 

S°4 
Record  of  court  before   which 

proof  is  to  be  made,  20,  504 
When  record  should  be  produced, 
20,  504 
Copy  of  record,  20,  503 
Original  record,  20,  504 
lu  general,  20,  494 
Interpretation,  20,  496 
Judgment  entry,  20,  495 
Of  What  Evidence,  20,  496 
Against  stranger,  20,  499 
Evidence  by  way  of  inducement, 

20,  498 
Fact  and  time  of  rendition,  20,496 
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Fact  collateral  to  issue  of  trial,  2  o, 
498 

Fact  in  issue  at  trial,  20,  499 

In  favor  of  stranger,  20,  500 

Instances,  20,  497,  49S 

Partition,  2  o ,  497 

Record  of  criminal  case  in  another 
prosecution,  20,  500 

Record  of  criminal  case  in  civil  ac- 
tion, 20,  500 

Secondary  evidence,  20,  501 

Strangers,  20,  499 

Terms  and  effect  of  judgment,  20, 
496 

Whether    persons   are   parties  to 
trial,  20,  498 
Part  of  record  concerning  matter  in 

issue,  20,  495 
Presumptions  in  aid  of  record,  2  o,  495 
Putting   whole   record   in   evidence, 

2°.  495 
Record  of  inferior  court,  20,  496 
What  may  be  proved,  20,  495 
When  whole  record  should  be  pro- 
duced, 20,  496 
Where  jurisdiction  is  not  presumed, 

20,  496 
■Where  part   is  admissible   whether 

whole  may  be  introduced,  2  o,  495 
Whether  Primary  Evidence,  20,  501 

Acts  of  a  court,  20,  501 

Proceedings  had  before  the  court, 
20,  501 

Time  of  proceedings,  20,  501 
Municipal  records,  15,  1076;   20,  510 
Public  Kecords  In  Evidence,  20,  513 
Admissibility  in  general,  20,  513 
Attestation,  20,  514 

By  whom  attested,  20,  515 

How  identified,  20,  515 

In  general,  20,  514 

Parol  evidence,  20,  515 

Signature,  20,  515 
Certified  copy  of  record,  20,  518 
Common-law  rule,  20,  513 
Effect,  20,  516 
Examples,  20,  513 
Force  as  evidence,  20,  516 
Generally,  20,  513 
How  record  is  proven,  20,  518 
In  favor  of  ofBcer  who  made  entry, 

zo,  S13 
Inferences,  20,  514 
Introducing  record  itself  as  evidence 

20,  518 
Of  what  evidence,  20,  513 
Parol  evidence,  20,  518 
Parol  Evidence  to  Vary  or  Contradict, 

20,  S17 

Certificate  of  custodian  of  record, 
20,  518 

To  explain  record,  20,  518 

To  show  that  instrument  is  not  a 
record,  20,  517 

Where  record  is  destroyed,  20,517 

Where  statute  requires  record,  2  o, 
S17 
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■Prima  facie,  20,  517 

Statutory  provisions,  20,  513 

Tax  books,  20,  514 

Tax  collector's  returns,  20,  514 

To  prove  matter  in  record,  20,  513 

To  show    that   certain  document  is 

not  public  record,  20,  515 
Weight  of  evidence,  20,  516 
Whether  primary  evidence,  20,  516 
Whether  they  import  absolute  verity, 
20,  517 
Execution  dockets,  20,  494 
Falsifying,  7,  802 
Definition,  7,  802 
Indictment,  7,  802 

Averment  of  intent  to  defraud,  7,802 
Averment  of  jurisdictional  facts,  7, 

803 
Averments  in,  7,  802 
Figures,  7,  960 
Findings,  20,  489 
Forgery,  8,  484 
Gazette,  20,  505 
Government  gazette,  20,  505 
Grants,  20,  505 

Impeachment  of  Judicial  Record,  1 2 ,  147^ 
See  infra.  Judicial  Record  in  Evi- 
dence. 
Record  of  Inferior  Court,  12,  148 

Admission  of  will   to   probate,   12, 

148c 
Association    passing  upon  rights  of 

members,  12,  148^ 
Authority  of  judge,  12,  148c 
Citing  jurisdictional  facts,  12,  148c 
Commissioner    of   land    office,    12, 

148/ 
Commissioner  of  patents,  12,  1486 
County  commissioner,  12,  1486 
Errors     affecting    jurisdiction,     12, 

148a 
Facts  averred,  12,  148c 
Facts   expressly  found  by  court  be- 
low, 12,  148c 
Finding  as  a  matter  of  law,  i  2,  148c 
Foreign  attachment,  12,  148^ 
Impeachment,  12,  148 
Inferior  court's    record  must   show, 

jurisdiction,  12,  148 
Insufficiency  of  affidavit,  i  2,  148* 
Irregularities   in   return   of   service, 

12,  148A 
Jurisdictional  facts  supplied  by  evi- 
dence aliunde,  12,  148 
Loss  of  jurisdiction,  12,  148^ 
Order   of  publication  and  proof  of 

compliance,  12,  148^ 
Other  tribunals,  12,  148^ 
Petition,  i  2,  n^d 
Pleading  judgment,  i  2 ,  148*' 
Prima  facie  proof  of  facts  averred, 

12,  148(2 
Proceedings  by  petition,  12,  148^ 
Recitals   of  service   by  publication, 

12,  148S 
Requisites,  12,  148 
Service  by  publication,  12,  1485 
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RECORD— Co«/'(/ 
Impeachment  of  Judicial  Record — Cont'd 
Record  of  Inferior  Court — Cont'd 

Subject-matter   not  within   jurisdic- 
tion, 12,  148* 
Surety  of  guardian,  12,  148a 
Technical  defects,  12,  148a 
Record  of  Superior  Court,  i  2 ,  147^ 
Appearance  by  attorney,  12,  I47y 
Contradicted  records  showing  juris- 
diction in  personam.  12,   147* 
Contradiction  of  record,  12,  147* 
Disputing  attorney's  authority,  12, 

147^ 
In  New  York,  12,  l/^^y 
Inter  alia,  12,  147V 
Jurisdiction   in    personam    rebutting 

presumption,  i  2 ,  147W 
Jurisdiction    in    rem    rebutting   pre- 
sumption, 12,  147* 
Jurisdiction  of  facts,  12,  I47t; 
Parol  evidence,  12,  i^^x,  147^' 
Presumption,   1 2 ,  147W 
Rebuttal  of  presumption,   12,  147W 
Recital  of  jurisdictional  facts,  1 2 ,  1472; 
Recitals  control  record,  12,  1470 
Requisites  of  impeachment,  12, 147Z; 
Service  b3'  publication,  12,  147* 
Superior   and    inferior    courts   distin- 
guished, I  2,  I47f 
What  Are  Superior  Courts,  1 2 ,  1477' 
Justices  courts,  12,  1471' 
Orphans  or   probate  courts,  12,  1471; 
Importing   absolute   verity,    6,  812;    20, 

517 
Indictment,  20,  479 
Inspection  of  Record,  19,228;  20,521 

See  Production  ok  Documents. 

Abstract  companies,  20,  522 

At  common  law,  20,  521 

Clerk's  fee,  20,  523 

Duty  of  clerk  to  submit,  i  g ,  562^ 

English   limitation    to    the    rule,    20, 

522 

Judicial,  ig,  728 

Mandamus,  14,  171,  172,  208;  20,  521 
Mere  idle  curiosity,  19,  562^- 
Necessity  of  interest,  20,  522 
Proper  regulations,  20,  523 
Representative  of  common  right,  20, 

523 
Right  to  take  memoranda,  20,  523 
State  statutes,  20,  523 
To   base   action   for  malicious   prose- 
cution, I  g,  228 
United  States  statutes,  20,  523 
What  sufficient  interest,  20,  522 
What  the  right  implies,  ig,  229 
Where    officer    refuses     to      produce 
papers,  i  g ,  229 
Joinder  in  issue,  20,  480 
Journals  of  legislative  bodies,  20,  509 
Judgment  book,  20,  493 
Judgment  docket,  20,  493 
Judicial  Record,  2  o,  475 

See  infra,  Impeachment  of  Judicial 
Record;  Minutes. 
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Accounts,  20,  488 

Affidavit  of  change  of  venue,  20,  486 

Affedavit  of  merits,  2  o,  486 

Affidavits,  20,  488 

Agreed  statement  of  facts,  20,  487 

Allocution,  20,  481 

Amendment,  i,  553;  6,  821;  lo,  523 

After  appeal  and  affirmance  of  judg- 
ment, 20,  524 

After  change  of  venue,  20,  524 

After  term,  20,  524 

Amending  defense  in  interim,  6,  821 

Approved   method    of    making    the 
amendment,  20,  526 

At  what    time   amendment  may   be 
made,  20,  523,  524,526 

Cause   removed   to   superior    court, 

2o>  524 

Clerical  error,  20,  523 

During  term,  20,  5^4 

Erasures,  20,  526 

Evidence    from    which    amendment 
can  be  made,  20,  525 

How  alterations  should  be  made,  20, 
526 

In  collateral  proceedings,  20,  526 

In  general,  20,  523 

Interlineations,  20,  526 

Motion,  20,  525 

Notice  to  opposite  parties,  2  o,  525 

Nunc  pro  tunc,  20,  524 

Petition,  20,  525 

Power  of  court,  20,  523 

Rights  of  third  persons,  20,  525 

Statute  of  jeofails,  20,  525 
Anything  before  court,  20,  487 
Appeal  after  second  trial,  20,  491 
Arraignment  and  plea,  10,528;  20,479 
Bill  of  exceptions,  20,  485,  487 
Bill  of  particulars,  20,  4S8 
Bill  of  review,  20,485 
Bonds  for  costs,  20,  488 
Certified  transcript,  6,820 
Change  of  venue,  20,  481 
Charge  to  jury,  20,  489 
Clerical  error  of  clerk,  20,  483 
Common-law-  court,  20,  487 
Common-law  practice  in  making  rec- 
ord, 20,  476 
Confession   of  judgment  in   vacation, 

20,478 
Continuances,  20,  481 
Definition,  20,  475 

Demurrer  which  is  overruled,   20,  486 
Diminution,  6,  825 
Dutj'  of  clerk,  20,  483 
Entry  at  common  law,  20,  471; 
Error  specifically  assigned,  6j  820 
Findings  of  the  court  or  referee,  20,489 
Form,  20,  476 

Forthcoming  or  delivery  bonds,  20,  486 
History  of  record,   20,  475 
History  of  the  case,  .20,  486 
Indictment,  20,  479 
Indorsement  by  judge  or  clerk,   6,  820 
In  general,  20,  489 
Interrogatories,  20,  486 
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Issuance  of  writ,  6,  820 

Joinder  in  issue,  2  o,  480 

Judgment  roll,  20,  475 

Matter  improperly   copied    in    records 

by  clerk,  20,485 
Matters  not  necessary  put   In   record, 

20,  484 
Motions  for  new  trial,  20,  489 
Necessity   of   express   order   of  court, 

20,  489 
Necessity  of  record,  20,  476 
Omission    from   record    by    clerk,  20, 

484 
Opinion  of  court,  20,  489 
Opinion  of  court  under  statute,  20,  490 
Order  of  court,  20,485 
Paper  which   is  part  of  pleading,  20, 

486 
Placita,  20,  478 
Pleading,  20,  486 
Pleading   which   is   stricken   out     20, 

486 
Presence  of  defendant,  20,  481 
Presumption  as  to,  7,  98 
Presumption  of  oath,  20,  481 
Report  of  facts  by  trial  judge,    20,   489 
Second  trial,  20,  491 
Statute,  20,  490 

Clerical  errors,  20,  483 

Provision  that  judgment  roll  be  filed 
immediately  after   entry   of   judg- 

•   ment,  20,  483 

Requirement  that  judgment  roll  be 
made  after  entering  judgment,  20, 

483 
Swearing  of  a  juryj  2  o,  480 
Swearing  of  a  witness,  20,  489 
Tense  and  person,  2  o,  476 
Time  and  place  of  holding  court,    20, 

479 

Transactions  in  pais,  20,  488 

Trial  by  jury,  20,  480 

Wliat  Constitutes  Record,  2  o ,  476 
Accounts,  20,  488 

Affidavit  for  change  of  venue,  20,  486 
Affidavit  of  merits,  20,  486 
Affidavits,  20,  488 
Agreed  statement  of  facts,  20,  487 
Anything  before  court,  20,  487 
Appeal  after  second  trial,  20,  491 
Bill  of  exceptions,  20,  487 
Bills  of  particulars,  20,  488 
Bonds  for  costs,  20,  4S8 
Charge  to  jury,  20,  489 
Common-law  court,  20,  487 
Demurrer  which    is    overruled,    20, 

486 
Evidence,  20,  487 

Findings  of  court  or  referee,  20,  489 
Forthcoming  or  delivery  bonds,  20, 

488 
In  general,  20,  489 
Interrogatories,  20,  486 
Jurisdiction,  20,  476 
Motions  for  new  trial,  20,  489 
Necessity  of  express  order  of  court, 
20,  489 
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Opinion  of  court  under  statute,  20, 
490 

Opinion  of  the  court,  20,  489 

Paper  which  is  part  of  pleading,  20, 
486 

Pleading,  20,  486 

Pleading  which  is  stricken  out,  20, 
486 

Report  of  facts   by   trial  judge,  20, 
489 

Second  trial,  20,  491 

Statute,  20,  490 

Swearing  of  a  witness,  20,  489 

Transa6tions  in  pais,  20,  4S8 

Written  instruments,  20,  488 
What   court  will  consider  on   appeal, 

20,  484 
What  is  part  of  record,  2  o ,  486 
What  Should  Appear  in  Record,  2  o,  476 

Capital  offenses,  20,  477 

Criminal  cases,'  20,  477 

Decision  of  court,  20,  482 

Default,  20,  482 

Detail,  20,  476 

In  general,  20,  477 

Joinder  of  issue,  20,  477 

Service,  20,  482 

Statutes,  20,  478 

Decision  of  court,  20,  482 
Default,  2  o,  482 
In  general,  20,  478 
Proof  of  service,  20,  482 
Purpose  of  statutes,  20,  482 
Summons,  20,  482 
Verdict  of  jur^',  20,  482 

Summons,  20,  482 

Trial  of  issues,  20,  477 

Verdict  of  jury,  20,  482 
Whether  equity  will  supply  omissions, 

20,  484 
Written  instruments,  20,  488 
Judicial  Record  in  Evidence,  2,467;   4, 
850;  20,  487,  494 
As   to   froof  of  judgment    of  sister 

states,   see  Judgments  of  Sister 

States. 
Conclusiveness  as  Evidence,  20,  502 

See  infra,  Impeachment  of  Judi- 
cial Record. 

Collateral  proceedings,  20,  502 

Existence  of  record,  20,  503 

Existence  question  for  court,  20,  503 

In  general,  20,  502 

Minute  books  of  the  court,  20,  502 

Parol   evidence   to   vary   or  contra- 
dict, 20,  502 

Plea  of  nul  tiel  record,  20,  503 

Prima  facie  evidence  of  what,  20, 

503 
Where  record  does  not  show  what 
issue  was  tried,  20,  503 
Domestic  judgment,  20,  494 
How  Proved,   2,467;  12,  1496/20,503 
See  infra,  Lost  Records. 
Lost  judgment,  see  Lost  Papers. 
Printed   re-ports   of  decisions,     see 
Books  as  Evidence. 
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BECORD— CoBifW 
Judicial  Record  in  Evidence — Cont'd 
How  Proved — Cont'd 

Admission  of  record  where  copy  is 

admissible,  20,  504 
By  copy  of  the  record,  20,  504 
By  tbe  Becord,  20,  504 

Original  papers  in  a  cause,  20,  504 
Record    of   court     be/ore    -which 

proof  is  to  be  made,  20,  504 
When  record  should  be  produced, 
20,  504 
Copy  of  record,  20,  503 
Original  record,  20,  504 
In  general,  20,  494 
Interpretation,  20,496 
Judgment  entry,  20,  495 
Of  Wliat  Evidence,  20,  496 
Against  stranger,  2  o ,  499 
Evidence  by  way  of  inducement,  20, 

498 
Fact  and  time  of  rendition,  20,  496 
Fact  collateral  to  issue  of  trial,  20, 

498 
Fact  in  issue  at  trial,  20,  499 
In  favor  of  stranger,  20,  500 
Instances,  20,  497,  498 
Partition,  20,  497 
Record  of  criminal  case  in  another 

prosecution,  20,  500 
Record    of  criminal    case    in    civil 

action,  20,  500 
Secondary  evidence,  20,  501 
Strangers,  20,  499 
Terms  and  effect  of  judgment,  20, 

496 
Whether  persons  are  parties  to  trial, 
2  o,  498 
Part   of  record    concerning  matter  in 

issue,  20,  495 
Putting  whole  record  in  evidence,   20, 

495 
Record  of  inferior  court,  20,  496 
What  may  be  proved,  20,  495 
When  whole  record    should  be   pro- 
duced, 20,  496 
Where    jurisdiction    is    not  presumed, 

2  o,  496 
Whether   whole    may    be    introduced 

when  part  is  admissible,  20,  495 
Whether  Primary  Evidenoe,  20,  501 
Acts  of  a  court,  20,  501 
Proceedings    had    before   the   court, 

20,  501 
Time  of  proceedings,  20,  501 
Jurisdiction  appearing  of  record,  12,469 
Land  ofiice  records,  20,  512 
Legislative  control,  20,  474 
Lost  Records,  13,  115^ 

See  generally.  Lost  Papers. 

Copy,  13,  1157 

Evidence  of  original  existence,  13, 1090 
Jurisdiction  of  equity,  13,  1158 
Memory  of  witness,  13,  1157 
Oral  evidence,  13,  1157 
Order  of  court  to  reestablish  its  own 
records,  13,  1159 
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Recitals  in  deeds,  13,  1157 
Secondary  evidence,  13,  1156;  20,501, 

517 
Mandamus 
Inspection,  14,  171 

Continuous    use   of  the    office,    1 4, 
171 

Whether  open  to  all,  14,  172 

Whether  writ  would  lie,  14,  171 
Municipal  records,  14,  208 
Of  Court 

Clerk's  duty  to  copj',  i  9,  562^ 
Marriage,  14,  523,531 
Conclusiveness,   i  4,  524 
Decree  of  divorce,  14,  525 
Entries  in  family  Bible,  i  4,  524 
Foreign  marriage,  14,  531 
Foreign  records,  14,  524 
Identity  of  parties,  1 4 ,  525 
Private  records  kept  by  clergyman,  14, 

524 

What  can  be  proven  by,  i  4,  523 

What  evidence  of  marriage,  14,  523 
Matter  of  record,  14,  977 
Meteorological  observations,  20,  512 
Minutes,  1 5 ,  618  ;  2  o,  491 

Amending  record,  20,  492 

Appearance  docket,  2  o,  494 

As  evidence,  20,  502 

By  clerk,  20,  491 

By  judge,  2  o,  491 

Corporations,  20,  509 

Execution  dockets,  20'  494 

Incumbrance  books,  20,  494 

In  general,  20,  491 

Judgment  books,  20,  493 

Judgment  dockets,  20,  493 

Justice  of  the  peace,  20,  492 

Of  directors'  meeting,  i  7,  86 

Trial  lists,  20,  494 

Where  formal  record   is  not  required 
by  law,  20,  493 

Whether  entries  will  constitute  a  judg- 
ment, 20,  491 

Whether  evidence  of  rendition  of  judg- 
ment, 20,  491 

Whether  they  constitute  part  of  record 
of  the  case,  20,  491 
Motions  to  correct  errors,  15,  888 
Municipal  Corporations,  15,  1075 

Amendment  and  Correction,  1 5  ,  1077 
Right  of  officer  to  amend,  15,  1078 

As  Evidence,  15,'  1076;  20,  510 

Of  corporate  acts  recorded,  15,  1076 

City  council,  15,  1079 

Custody  of  Records,  1 5 ,  1075 
Replevin,  15,  1075 
Right  to  office,  i  5,  1076 
Trover,  i  5,  1075 

Diflferent  council,  i  5 ,  1079 

Entry  must  be  of  a  public  nature,  i  5 , 
1076 

How  proven,  15,  1076 

In  general,  20,  509 
,     Mandamus,  15,  1078 

Municipal    record     in    evidence,     15, 
1076;  20,  510 
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Parol  Evidence,  20,  510 
Examples,  20,  510-512 
Explanation  of  defects  or  omissions, 

20,  511 
In  favor  of  one  who  has  expended 

money,  20,  511 
In  favor  of  one  who  has  performed 

work,  20,  511 
In  general,  20,  510 
Minutes,  20,  510 
Official  oath,  20,  gii 
Proceedings  of  public  bodies,  20,  511 
Record  not  required  by  law,  20,  511 
Record  required  by  statute,  20,  511 
To  aid,  20,  510 
To  contradict,  20,  510 
Presumption  to  aid  record,  20,  512 
Quasi  corporations,  20,  509 
Sufficiency,  15,  1077;  20,  512 
Sworn  copy,  15,  1077 
Who  may  amend,  15,  1079 
New  Trial,  see  New  Trial. 

Whether  motion  forms  part  of,  20,489 
Nul  tiel  record,  2  o,  503 
Oath  of  juror,  12,  363 
Official  letters,  20,  505 
Ordinances,  17,  267 
As  evidence,  i  7 ,  267 
Examples,  17,  270,  271 
In  general,  i  7,  270,  271 
Parol  evidence,  17,  266,  267 
Proof  of  existence  of  ordinances,  17, 

266,  267 
What  record  should  contain,  17,270, 
27': 
Pardons,  20,  505 
Parish  register,  20,  519 
Parol  Evidence,  17,  421,  422;  20,  502 
See  infra,  Municipal  Corporations. 
Books  of  private  corporation,  20,  520 
Court  records,  17,421 
Evidence    not    inconsistent    with    the 

record,  17,  422 
Examples,  17,421,422 
Impeaching  for  fraud,  i  7,  438 
Incomplete  records,  17,435 
In  general,  20,  503 
Justice's  records,  i  7,  422 
Name  of  party,  17,  421 
Official  records,  17,  422 
Public  Becord,  20,  517 

Certificate  of  custodian  of  the  record, 

20,518 
To  explain  record,  20,  518 
To   show   that   instrument   is    not  a 

record,  20,  517 
Where  record  is  destroyed,  20,  517 
Where   statute  requires  record,  20, 

517 
Recognizance,  17,  421 
To  show  that  certain  document  is  not 

public  record,  20,  515 
Town  records,  1 7 ,  422 
Where  record  does  not  show  what  is- 
sue was  tried,  20,  503 
Pencil  writings  in   public   records,  20, 
474 


429 


Photographs,  18,  426 
Placita,  20,  478 
Pleadings 

Recitals,  20,  470 
Presence  of  defendant,  20,  481 
Presumption  of  oath,  20,  481 
Presumptions  of  regularity,  19,  50 
Prima  facie  evidence  only  of    jurisdic- 
tion in  divorce  suits,  5 ,  843 
Proclamations,  20,  505 
Production  of  Documents 
At  Trial,  19,  251 

Effect  of  statutes  permitting  proof 

by  copy,  1 9 ,  252 
Forgery,  19,  252 
In  general,  i  9,  251 
In  what  courts,  19,  252 
Perjury,  i  ^,  252 
Proved  by  copies,  19,  252 
Reasons  for  not  producing,  ig,  252 
When  original  record  must  be  pro- 
duced, I  9,  252 
Public  institutions,  20,  512 
Public  Becord,  20,  505 

See  infra.  Quasi  Public  Records  ; 

Required  by  Statute. 
Acts  of  party  unauthorized,  2  o,  506 
Amendment,  20,  526 
Examples,  20,  526 
In  general,  20,  526 
Definition,  20,  505 

Entries  not  personally  made,   20,   507 
Enumeration,  20,  508 

Minutes,  see  infra.  Minutes. 
Record   of  legislative    proceedings, 
see  infra.  Journals  of  Legisla- 
tive Bodies. 
Record   of  municipal    corporations, 
see    infra.    Municipal    Corpo- 
rations. 
In  general,  20,  508 
Land  office  records,  20,  512 
Record  of  public  institutions,  20,  512 
Registers  of  meteorological  observa- 
tions, 20,  512 
Examples,  20,  506 
In  general,  20,  506 
Necessary  memoranda,  20,  506 
Paper  deposited  in  a  public  office,  20, 

507 
Paper  necessarily  deposited  in  a  public 

office,  20,  507 
Paper  of  private  nature,  20,  507 
Private  memoranda,  20,  506 
Sufficiency  of  public  record,  20,  519 
Public  Becords  in  Evidence,  20,  513 
Admissibility  in  general,  20,  513 
Attestation,  20,  514 

By  whom  attested,  20,  515 

How  identified,  20,  515 

In  general,  20,  514 

Parol  evidence,  20,  515 

Signature,  20,  515 

Signature  of  deputy,  20,  515 
Certified  copy  of  record,  20,  518 
Common-law  rule,  20,  513 
Effect,  20,  516 
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RECORD— CoKfrf 
Public  Records  In  Evidence — Confd 
Examples,  20,  513 
Force  as  evidence,  20,  516 
How  record  is  proven,  20,  518 
In  favor  of  officer  who  made  entry,  2  o, 

513 
Inferences,  20,  514 
In  general,  20,  513 
Introducing  record  itself  as  evidence, 

20,  518 
Of  what  evidence,  20,  518 
Parol  evidence,  20,  518 
Parol  Evidence  to   Vary  or  Contradict, 

20,  517 

Certificate  of  custodian  of  the  record, 

20,  518 
To  explain  record,  20,  gi8 
To   show   that  instrument  is  not  a 

record,  20,  517 
Where  record  is  destroyed,  20,  517 
Where  statute  required   record,    20, 

517 
Prima  facie,  20,  517 
Statutory  provisions,  20,  513 
Tax  books,  20,  514 
Tax  collector's  return,  20,  514 
To  prove  matter  in  record,  20,  513 
Weight  of  evidence,  20,  516 
Whether  primary  evidence,  20,  516 
Whether  they  impart  absolute  verity, 

2°.  S17 
Quasi  Public  Records 

Admission  of  church   register  in   evi- 
dence, 20,  520 
Books  of  Private  Corporations,  20,  520 
As  between  members  of  corporation, 

20,  520 
Conclusiveness,  20,  521 
Rebuttal  by  parol  testimony,  20,  521 
Subject  of  private  nature,  20,  519 
Whether  best  evidence  of  facts  re- 
corded, 20,  520 
Whether   books    prove    themselves 
20,  520 
Church  registers,  20,519 
Miscellaneous  records,  20,  521 
Parish  registers,  20,  519 
Record     of    proprietors    of    common 

lands,  20,  521 
Ship's  log  book,  20,  521 
Ship's  register,  20,  521 
Questions  of  law  and  fact,  i  9,  648 
Real  covenants,  ig,  loio 
Receivers 

Requisites   of  appeal  from  decree  or 
order  of  appointment,  20,  103 
Recitals,  20,  470 
"  Recorded,"  3,  194 
Referees,  20,  707 

Discretion  of  referee,  20,  707 
Increasing  expenses  of  client,  20,  707 
In  general,  20,  707 
Of  what  record  consists,  ao,  707 
Stenographer's  minutes,  2  o,  707 
What  should  be  incorporated  in  record, 
20,  707 


Removal  of  Causes,  20,  1003 

Excuse  for  failure  to  file  copy  of  rec- 
ord, 20,  1019 

Failure  to   enter  copy  on   first  day  of 
session,  20,  1018 

Jurisdiction  must  appear  of  record,  20, 
1016 

Petition  part  of  record,  20,  1016 

Record    failing    to    show   case   within 
federal  jurisdiction,  20,  1016,  1017 
Required  by  Statute,  20,  507 

Entries  of  officials,  20,  508 

Examples,  20,  507 

In  general,  20,  507 

Statute  directing  that  copies  of  docu- 
ments be  made,  20,  508 

Whether  public  record,  20,  507 
Schools 

Meetings,  2  i ,  799 

Amendment,  2  i ,  799 
As  evidence,  2  i,  799 
Clerk  amending,  2  i ,  800 
Proof  by  secondary  evidence,  2  i ,  799 
Secondary  Evidence,  13,  1156;  20,  501 

Where  record  is  destroyed,  20,  517 
Second  trial,  20,  491 
Ship's  log  book,  20,  521 
Ship's  register,  20,  521 
State  acts,  20,  505 
State  Papers,  20,  505 

Printed  copy,  20,  505 
Summary  Proceedings,  2  4 ,  507 

Confession,  24,  508 

Judgment,  24,  508 

Jurisdiction,  24,  508 

Necessity  of  making  up  record,  24,  507 

Process,  24,  507 

What  record  must  show,  24,  507,  508 
Swearing  of  the  jury,  20,  480 
Time  and  place  of  holding  court,  20,  479 
Transcript  on  change  of  venue,  20,  477 
Treaties,  20,  505 
Trial  by  jury,  20,  480 
Verdict,  28,  374 

Clerk's  duties,  28,  374 

Examples,  28,  374 

In  general,  28,  374 

Sunday,  28,  374 

Who  may  enter,  28,  374 
Writ  of  error,  6,  820  ' 
RECORDARI 

Justice  of  the  peace,  12,  489 
RECORDING  ACTS,  20,  527 
See  Conditional  Sales. 
See  generally.  Notice. 
As  to  meaning  of  the  term  "filed  "  see 

File. 
For  registration   of  chattel  mortgages, 

see  CThattel  Mortgages. 
Inspection  of  record,  see   Production 

OF  Documents  ;  Records. 
Ships,  see  Ships  and  Shipping.        ' 
Stock 

As   to   the   registration   of  stock,   see 
STodK. 
Trade-marks,  see  Trade-Marks. 
Acceptance,  20,552 
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Acknowledgment  and  Proof  of  Execution, 

2°.  553 

As  to  sufficiency  of  acknotuledgment, 

see  Acknowledgment. 
Acknowledgment  dispensed  with,  20, 

554 
Acknowledgment  in  another  county  or 

state,  20,  555 
As    prerequisite   to  valid   recordation, 

20.  553 
Effect  on  validity,  20,  553 
False  representation,  20,  553 
In  absence  of  acknowledgment,  20,555 
In  Illinois,  20,  554 
In  Kansas,  20,  554 
Statutes,  20,  554 
Strictness  required,  20,  554 
Subscribing  witness,  20,  554,  555 
Substantial  compliance,  20,  553 
To  insure  authenticity  of  instrument, 

20.  553 
What  law  governs,  20,  554 
When  sufficient  proof  of  deed,  20,  554 
Agreement  Between  Mortgagor  and  Mort- 
gagee, I  o,  385 

Eftect  of  recording  agreement,  i  o,  385 
Right  of  such   agreement   to   record, 

10,385 
Amendment,  20,  567 

By  recording  officer,  20,  567 
Curative  statutes,  20,  567 
In  general,  20,  567 
When   amended    record    takes   effect, 
20,  567 
Assignee  in  bankruptcy,  20,  570 
Attachment,  20,  544 
Bill  of  Sale,  2,  276;  8,  869;  20,  536 

Bill  of  sale  subject  to   defeasance  or 

condition,  8,  870 
Canadian  provisions,  8,  S74 
Change  of  possession,  8,  874,  875 
Delivery  of  keys,  8,  875 
Effect  of  registration,  8,  874 
Marking  and  setting  aside,  8,  875 
Priority  from  date  of  registration,  8, 

870 
Proof  of  registration,  8 ,  S70 
Provisions  concerning,  8,  869 
Provisions  in  Iowa,  8,  874 
Provisions  in  Maryland,  8,  873 
Recording  in  United  States,  8,  873 
Renewal  of  registration,  8,  870 
Subsequent  bills  of  sale,  8,  S69 
Bona  Fide  Purchasers,  1 6 ,  828 

See  infra.  Persons  Protected. 
Burden  of  Proof,  i  6,  842 

Conflict  of  authority,  16,842 
Where  fraud  has  been  proven,  16, 
842 
By  a  paramount  title,  16,  843 
Can  convey  good   title   to   one  with 

notice,  16,  841 
Consideration,  16,  834;  zo,  575,  590 
See  infra,  Valuable  Considera- 
tion. 
Extending  time  of  payment  of  ante- 
cedent debts,  16,  837 
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Giving  negotiable  instruments,  16, 

838 
Giving  security   for  purchase  price, 

16,838 
Improvement  of  premises,  16,  836 
Must  be  paid  before  notice,   i  6,   834 
Necessity  of  valuable  consideration, 

16,834 
New    consideration   necessary,    16, 

837 
Pleading,  16,  836 
Preexisting  debts,  16,837 
Relinquishment    of    a    security',  1 6 , 

837 
Right  of  reimbursement  when   part 
of  consideration  has  been  paid,  i  6, 

835 
When  part  of  consideration  has  been 
paid,  16,  835 
Creditors,  1 6 ,  828 

Actual   knowledge    of    prior    unre- 
corded incumbrance,  16,829 
Attaching,  16,  828 
Between  general,  16,  830 
Execution  levied  before  assignment, 

16,  830 
Judgment,  16,  828 
Judgment  preferred  to  prior  equity, 

1 6 , 829 
Lien  creditor,  16,831 
Preferred  creditor,  16,  830 
Recording  act,  16,  828 
Transfer  to  one  creditor  whose  eq- 
>  uities   are    equal   to    another,    16, 

830 
Unrecorded  mortgage,  i  6,  830 
Vendor's  lien,  16,  830 
Who  meant  by  creditor,  i  6,  828 
Definition,  16,  828 
Grantee  agreeing  to  support  grantor  for 

life,  1 6,  833 
Grantee  in  quitclaim  deed,  i  6,  833 
Legal    title   must   be   acquired    before 

notice,  16,  839,  841 
Mortgagee,  16,  833 
Pleading,  16,  836 

Consideration,  16,  836 
Denying  notice,  16,  836 
In  general,  16,  836 
Protection  Afforded  to,    16,839  i    ^'o, 

575 

See  Fraudulent   Conveyances  ; 

Fraudulent  Sales. 
Against    adverse    proceedings    in 

equity,  i  6,  839 
Against  what  protected,  16,  839 
Discovery,  1 6 ,  839 
One  who  has  .never  had  legal  title, 

16,  839-841 
Proceedings  in  equity,  16,  839 
When  doctrine  is  applicable,  16,  840 
Purchaser  at  Judicial  Sale,  16,  831;  20, 

579 

Eifect  of  reversal,  16,  832 
In  general,  16,  831 
Judgment  creditor  who  purchases  at 
sale  under  own  judgment,  16,  831 
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RECORDING  kZ1%—Contd 
Bona  Fide  Purchasers — Confd 

Purchaser  at  Judicial  Sale — Confd 
Notice   at  or  before  entry  of  judg- 
ment, 1 6,  832 
Notice  at  or  before  sale,  16,  832 
When   notice  will    affect   the    pur- 
chaser, I  6,  832 

Purchaser  of  equitable  estate,  16,  833 

Subsequent  grantee  with  notice,  i  6,841 

Surety,  16,  833 

Suspicion  of  notice,  16,  840 

Who  is  a,  16,  82S  ;   20,  599 
Bonds  for  title,  20,  536 
Books,  see  infra,  Record  Books. 
Certificate  of  sheriff's  sales,  22,  622 
Charter  Party 

Necessit3'  of  recordation,  3,  144 
Chattel  Mortgages,  8,  875  ;  20,  539 

See  Chattel  Mortgages. 
Choses  in  action,  20,  539 
Clerical  errors,  20,  562  , 

Clerk's  Duty  to  Furnish  Copies 

Failure  to  use  reasonable  diligence, 
I  9 ,  562^ 

Liability  in  damages,  19,  562/^ 

Mandamus,  19,  562/i 
Color  of  Title 

Unrecorded  deed  as,  i,  283 
Completion,  see   infra,  When  Record 

Effected. 
Computation  of  time,  26,  13 
Conditional  Sales,  3 ,  426 ;  2  o,  537 ;  2 1,  654 

As  against  creditors  and  bona  fide 
purchasers,  2  i ,  654 

Effect  of  failure,  21,  654 

Examples,  20,  538 

Generally,  20,  537 

In  Georgia,  21,  654 

In  Iowa,  2  1 ,  655 

In  Kansas,  2  j,  655 

In  Maine,  2  i ,  655 

In  Minnesota,  21,  655 

In  Missouri,  2  i,  655 

In  Nebraska,  2  i ,  655 

In  New  Hampshire,  2  i ,  6g6 

In  New  Jersey,  2  1 ,  656 

In  New  York,  2  i ,  656 

In  North  Carolina,  21,  655 

In  South  Carolina,  2  i,  656 

In  Texas,  2  i ,  656 

In  Vermont,  2  i ,  656 

In  Virginia,  2  i ,  657 

In  West  Virginia,  2  i,  657 

In  Wisconsin,  2  i,  657 

Necessity,  2  i ,  654 

Registry  of,  3 ,  426 

Statute  requiring  conditional  sale  to  be 
recorded,  20,  538 

Statutory  provisions,  21,654 

Subsequent  creditors  and  purchasers, 
20,  538 

When  not  clear  whether  instrument  is 
chattel  mortgage  or  a  conditional 
sale,  20,  538 

Whether  statutes  are  retroactive,   2  i , 

657 
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Whether  within  the  general  provisions 
of  the  statute,  20,  537 
Conflict  of  la-ws,  see  infra,   Place  of 

Record. 
Consideration,  see,  infra.  Bona   Fide 

Purchasers;    Valuable    Consid- 
eration. 
Construction,  20,  529;  23,  417 

Retrospective  effect,  2  o,  529 

Whether  strict  or  liberal,  20,  529 
Constructive  Notice,  20,  594 

Assignee  of  mortgage,  20,  597 

Bond  for  title,  20,  598 

Earlier  instrument  not  recorded  until 
after  later  one,  20,  599 

Estoppel,  20,  597 

Extent  of  notice,  20,  599 

Failure  to  comply  with  prerequisites, 
20,  600 

In  general,  20,  594,  597 

Instrument  recorded  before  grantor 
acquired  title,  20,  597 

Mortgagee  releasing  portion  of  prop- 
erty mortgaged,  20,  596 

Notice  to  all  the  world,  20,  594 

Persons  holding  under  prior  contract, 
2  o,  596 

Preceding  grantor,  20,  598 

Prior  grant  unrecorded  although  gran- 
tee's subsequent  grant  is  recorded, 
20,  595 

Prior  mortgagee,  20,  596 

Prospective  notice,  20,  596 

Purchase-money   mortgage,    20,   596, 

597 
Series  of  grants,  20,  598,  599 
Sheriff's  deed,  20,  598 
Subsequent  purchaser  in  same  line  of 
•     title,  2  o,  595 
To  whom  record  is  constructive  notice, 

20,  595 

Unauthorized  recordation,  20,  600 

When  record  is  of  no  effect,  20,  600 
Contracts,  20,  536 
"Conveyances,"  20,  532 
Conveyances  of  Equitable  Title,  20,  534 

Bonds  for  title,  20,  536 

Executory  contracts,  20,  535 

In  general,  20,  534 

Mortgages  of  equitable  interests,  20, 

536 
Recorded  equitable  claim   and   subse- 
quent legal  title,  20,  535,  536 
Statutory  provisions,  20,  535 
Whether  statute  applicable  to,  20,  535 
Conveyances  of  legal  title,  20,  530 
Conveyances  of  Personal  Property,  20,  536 
See    infra.    Chattel    Mortgages; 
Choses  in  Action;  Conditional 
Sales. 
Bills  of  sale,  2,  276;   8,  S69;  20,  536 
Change  of  possession,  20,  537 
Character  of  provisions,  20,  537 
Effect  of  failure  to  record,  20,  537 
In  general,  20,  536 
Possession,  20,  537 
Purposes  of  the  act,  20,  537 
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Special  provisions,  20,  536 

Validity  as  to  subsequent  purchases, 

20,  536 
Whether  statute  applicable  to,  20,  536 
Corporations 
Deed,  20,  541 

Place  of  record,  20,  549,  550 
Creditors,  see  infra.  Bona  Fidk  Pur- 
chasers ;  Persons   Protected. 
Curative  statutes,  20,  567 
Date  of  record,  5,  453 
Deeds,  5,  451 

Actual  notice  of  unrecorded,  5,  451 
In   order   that  record  may   be  a  con 
structive   notice,    deed    must  possess 
all  elements  of  a  valid  deed,  5 ,  451 
Notice  of  all  other  deeds  mentioned  in 

recorded  deed,  5,  453 
Person    holding     recorded    deed    and 

prior  unrecorded  deed,  5,  452 
Priority  of  purchaser  from  heir  over 
unrecorded  deed  of  ancestor,   5,452 
Priority  of  recorded  deed,  5,  451 
To  whom  record  is  constructive  notice, 

5,452 
Used  as  evidence  without  further  proof 
of  execution,  5,  452 
Delivery,  20,  552 

See   infra.    Signing,    Sealing,  and 

Delivery. 
Prima  facie  evidence  in  record,  20,  552 
Whether  record  equivalent  to  delivery, 
20,  552 
Deputy,  20,  557 
Destruction  of  record,  20,  5o2 
Dower,  5,  888 
Effect  of  Failure  to  Record 

Owing  to  Neglect  of  Gtrautee,  20,  568 
As  to  tbe  Parties,  2  o ,  56S 

See  infra.  Persons  Protected. 
Assignee  in  bankruptcy,  20,  570 
At  common  law,  20,  568 
Deed  effectual  with   recordation, 

20,  568 
Examples,  20,  569 
Executors  and  administrators,  20, 

568 
Judgment  creditor,  20,  571 
Livery  of  seisin,  20,  568 
Married  women,  20,  571 
Necessity  of  recordation,  20,  568 
Ohio  statute,  20,  569 
Quitclaim  deed,  20,  571 
Statutes  requiring  recordation  be- 
fore title  passes,  20,  571 
Tax  deed,  20,  571 
Unrecorded     instrument    in    evi- 
dence, 20,  571 
As  to  Third  Persons,  20,  571 
In  general,  20,  571 
Provisions  of  the  statute,  20,  572 
Subsequent  incumbrances,  20,  571 
Subsequent  purchasers,  20,  571 
Owing  to  Neglect  of  Recording  Officer,  2  o, 

572 

See    infra.    When     Record    Ef- 
fected. 
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Conflict  of  authority,  20,  573,  574 
Grantee  protected,  20,  573 
Grantee's  dutj',  20,  574 
Index,  20,  575 
In  general,  20,  572 
Reasons  of  the  rule,  20,  573 
Recorder  incorrectly  transcribing  in- 
strument, 20,  573 
Recording  officer's  liability  for  loss, 

20,  575 
To  subsequent  purchaser,  20,  573,  574 
Effect  of  record  as  constructive  notice, 

see  infra.  Constructive  Notice. 
Effect  of  record  in  evidence,  see  infra. 

Evidence. 
Equitable  Title,  20,  594 

See    Conveyances    of     Ec^uitable 
Title. 
Estoppel 

Grantor's  subsequent  acquired  title,  7, 
II 
Evidence,  20,  600 

Authorized  copy,  20,  602 

Destruction  of  record,  20,  602 

Evidence  of  record,  20,601 

In  England,  20,  600 

Instrument  not  required  to  be  recorded, 

20,  602 
Secondary  evidence,  20,  601 
Statutes,  20,  601 
When  instrument  of  title  is  shown  to 

be  lost,  20,  601 
When  record  admissible,  20,  601 
Execution,  20,  543 

Executors  and  administrators,  20,  568 
Executory  contracts,  20,  535,  593 
Failure  to  record,  see  infra.  Effect  of 

Failure  to  Record. 
Filing,  see  infra.  When  Record  Ef- 
fected. 
Fraud 

Suspicions   from   delay   in   recording, 

20-  547 
Giving  up  unrecorded  deed  for  the  pur- 
pose of  vesting  title  in  grantor,  8,  673 
History  J  20,  528 
Instruments  Required  to  Be  Recorded,  2  o, 

529 

See  infra.  Chattel  Mortgages; 
Choses  in  Action  ;  Conditional 
Sales;  Conveyances  of  Equi- 
table Title;  Conveyances  of 
Personal  Property ;  Deeds ; 
Lease;  Mortgages;  Patent  Law; 
Plats  ;  Powers  of  Attor- 
ney; Release;  Statutory  In- 
struments Relating  to  Judi- 
cial Proceedings  ;  Trust  Deeds  ; 
Wills. 

Deed  granting  a  permanent  right  of 
■way,  20,  540 

Deeds  of  corporation,  20,  541 

Examples,  20,  540,  541 

Instrument  in  which  the  state  is  guar- 
antee, 20,  541 

Instrument  not  entitled  or  required  to 
be  recorded,  20,  541 
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RECORDING  ACTS— Co»i'rf 
Instrmnents  Required    to    Be    Becorded — 

Cont'd 

Judicial  sale,  20,  540 

Miscellaneous  instruments,  20,  540 
Interest  of  officer,  20,  557 
Inventories  of  personal  property,  20,562 
Judgment  creditors,  see  infra.  Persons 

Protected. 
Judgment,  see  Judgment. 

Abstract  of  judgment,  20,  543 

In  general,  20,  543 
Laws  impairing  obligation  of  contracts, 

3,751 
Lease,  12,  9S9,  1036;  20,  530 
Acknowledgment,  12,989 
As  between  lessor  and  lessee,  12,  989 
Chattel  mortgages,  20,  530 
Lease  included  hy  express  terms,  20, 

531 

Mortgages  of  leasehold,  20,  530 

Parol,  12,  989 

Where   lease  is   not  specifically  men- 
tioned, 20,  530 

Whether  lease  is  within  the  statute, 
20,  530 

Whether  necessary,  1 2 ,  989 
Lis  Pendens,  1 3 ,  895 

Actions  not  embraced  by  statute,  13, 
896 

Actual  notice,  13,  895 

Amendment,  13,  896 

Attachment,  13,  895 

Court's  power  over  notice,  13,  896 

Destruction  of  notice,  13,  896 

Effect  of  Keglstry  Laws,  1 3 ,  906 

Bill  to  modify  or  annul  unrecorded 

deed,  13,  907 
Holder  of  unrecorded  <feed,  13,  907 
In  general,  13,  906 
Injunction,  13,907 
Notice  of  purchase,  1 3 ,  907 
Who    regarded   as   purchasers,   13, 
906 

Loss  of  notice,  13,  8g6 

Misdescription  of  property,  13,  896 

Necessity  of  actual  notice,  1 3 ,  895 

New  parties  brought  in,  13,  896 

Notice  by  an  ejectment,  1 3 ,  895 

Proof  of  filing,  13,  895 

Recording  before  bill  of  petition,  13, 
896 

Where   the   notice   is  not  filed  or  re- 
corded, 13,  895 
Lost  Records 

In  general,  20,  602 

Statute  relating  to,  20,  603 

Where  both  instrun;ent  and  record  is 
destroyed,  20,  603 
Making  Instrument,  20,  556 

See  infra.  Record  Books  ;  Record- 
ing Officer. 

In  general,  20,  556 
Making  Record,  see  infra.  Record  Of- 
fice; Sufficiency  of  Record. 

Original  instrument,  20,  556 
Mandamus  to  recorder  of  deed,  14,  141 
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Marriage  Settlements,  14,  540,  551,554 
Antenuptial  contract,  14,  540 
Effect  of  non-compliance,  14,  541 
Postnuptial  contracts,  14,  554 
Statutes  strictlj' construed,  14,  551 
Statutory  provisions,  14,  540 
Validity  between  parties  where  unre- 
corded, 14,  541 

Mines  and  Mining  Claims,  1 5, 540 
Descriptions,  15,541 
Land  office  regulations,  15,  540 
Miner's  regulations,  15,  541 
Recitals,  15,  541 
State  provisions,  15,  541 
Statutory  provisions,  15,  540 
Whether  necessary,  i  5 ,  540 

Misnomer 

Name,  16,  133 

Mortgages,  20,  531 

See   infra.  Chattel  Mortgages. 
Antecedent  indebtedness,  20,  592 
Assignment  of  Mortgage,   15,844;  20, 

.532 

Statutory  provisions,  20,  532 
Subsequent  assignment,  20,  533 
Subsequent  transfer  or  discharge  by 

mortgagee,  2  o,  533 
Unauthorized  discharge,  20,  533 
What  embraced  by  term    "convey- 
ances," 20,  532 
What  need  not  be  recorded,  20,  532 
When  mortgage  is  not  recorded,  20, 

532 

Whether  mortgage  has  been  merged, 
20,  532 

Whether  mortgage  has  been  re- 
leased, 20,  532 

Whether  record  is  notice  to  mort- 
gagor, 20,  533 
Capital  stock  of  corporations,  20,  539 
Consideration,  20,  592 
Seed  Absolute  Upon  Its  Face,  In  Reality 

a  Mortgage,  20,  558 

Conflict  of  authority,  20,  558,  559 

Entitled  to  be  recorded  according  to 
its  true  character,  20,  560 

In  general,  20,  558,559 

Liberal  construction  of  provisions 
relating  to  books  of  record,  20, 
560 

Recorded  according  to  its  real  char- 
acter, 20,559 

Recording  the  seal,  20,  560 

Resorting  to  index,  2  o,  560 

Separate  Instrument   of   Defeasance, 

15,793 

Actual  notice,  1 5 ,  795 
Examples,  15,  794 
Express  statute  requiring,  i  5 ,  794 
Instruments  appearing  independ- 
ent of  each  other,  15,  794 
Necessity    as   against    subsequent 
purchasers,  i  5 ,  794 
Necessity  as  between  the  parties, 

15.793 

Purchaser  chargeable  with  notice, 

15.794 
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Where  conveyance   appears  upon 
Its  face  not  to  be  absolute,  i  5 ,  794 
Statutes,  20,  560 

Whether   in   book   for  deeds   or  in 
book  for  mortgages,  20,  558 
Extension  of  time,  20,  592 
Future  advances,  15,  800 
In  general,  20,  531 
Instrument    both     real    and    personal 

property,  20,  558 
Mortgage  of  equitable  interests,    20, 

536 
Mortgage  Priority,  10,  376 
Actual  knowledge,  10,  390 
Actual  notice,  10,  391 
Assignee    claimant    where  assignor 

could  not,  10,  386 
Bona  Fide  Purchaser,  i  o,  378 

See  infra,  Bona  Fide  Purchas- 
ers ;  Persons  Protected. 
Person  taking  mortgage  for  exist- 
ing debt,  I  o,  388 
Competing  Liens 

Liens  of  mortgage  and  one  of  exe- 
cution,  10,  395 
Taxes  as  mortgages,  10,  395 
Title  acquired  at  tax  sale,  10,  395 
Unrecorded    mortgage    and    judg- 
ment lien,  I  o,  395 
Defects  and  Omissions 

Correction  of  priority,  10,  394 
Defects  in  description,  10,  394 
Equity  of  mortgage  equal  to  that 

of  judgment  creditor,  10,  394 
Examples,  i  o,  393,  394 
Omission  in  index,  10,  393 
Subsequent  cure  of  defects,  1  o,  393 
Effect    of    circumstances     showing 

knowledge,  10,  379 
Effect  of  not  recording    mortgage, 

io>  377 
Effect  of  recording  assignment,  10, 

386 
Fraudulent  mortgage,  10,  389 
General  rule,  10,  376 
Imperfect  mortgages,  i  o,  377 
Knowledge   with    reference   to   pri- 
ority, 10,  390 
Mortgagee  acting  in  good  faith,  10, 

391 
Mortgage  executed  to  secure  sureties, 

ID,  387 
Mortgage    security   for    preexisting 

debt,  10,  391 
Mortgage  to  secure  dower  rights,  10, 

388 
Mortgage  to  secure  present  and  future 

indebtedness,  10,  388 
Notice,  10,  378 

Competing  mortgages,  10,  380 

Equities   existing   between  claim- 
ants, 10,  380 

Exceptional  cases,  10,  380 

Vendee  notified  of  defective  mort- 
gage, 10,  380 

Vendee     notified     of    unrecorded 
mortgage,  10,  379 
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Possession  as  notice  of  mortgagee's 
right,  10,  391 

Priority  of  recorded  assignment  over 
unrecorded  mortgage,  10,  386 

Priority  relative  to  assignment,  10, 
386 

Rank  of  judgment  lien  of  later  regis- 
try, 10,  377 

Recording  is  notice,  i  o,  379 

Recording  not  necessary  as  to  mort- 
gagor, I  o,  378 

Eeinscription,  i  o,  397 
Diligence,  10,  397 
Louisiana  law,  10,  397 
Necessity  of,  10,  397 

Release  and  assignment,  10,  396 

Release  of  liens,  10,  396 

Unrecorded  mortgage,  10,  378 

Unrecorded    mortgage    and     conse- 
quent judgment,  10,378 

Unrecorded  mortgage  and  executed 
levy,  10,  392 

Unrecorded  mortgage  and  sale  with- 
out consideration,  10,  392 

Unrecorded  mortgage  recorded  with- 
in   legally    prescribed    time,    10, 

392 

Necessity  as  between  parties  and  priv- 
ies, 15,  761 

Ohio  statute,  20,  569 

Release  of  mortgage,  20,  533 

Surrender  or  cancellation  of   security, 
20,  592 

Whether  statute  applies  to  mortgage, 
20,531 
Name,  16,  133 

Sufficiency  of  entry,  20,  561 
Necessity  of  recording  antenuptial  deed 

to  bar  dower,  5,  911 
Notice  of  Prior  Conveyance,  20,  584 

As  to  -what  constitutes  notice,  see  No- 
tice. 

Record  as  constructive  notice,  see  infra. 
Constructive  Notice. 

Actual  notice  to  competing  purchaser, 
20,  585 

Creditor  with  notice,  20,  585 

Effect,  20,584,585 

In  general,  20,  584 

Notice  of  existence  of  mortgage,  20, 

590 
Purchaser  at  execution   sale,  2  o,  588, 

S90 
Purchaser  with  notice  taking  from  one 

without  notice,  20,  5S9 
Purchaser  without  notice  taking  from 

one  with  notice,  2  o,  589 
Statutes,  20,  588 
Whether  mala  fide  purchaser,  20,  5S4, 

589 
Whether  notice  to  judgment  creditor 
affects  purchaser  at  execution  sale, 
20,  590 
Whether   recordation   is    necessary   to 
I     validity  of  instrument,  20,  580 
Officers,   see    infra,    Recording    Of- 
ficer. 
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Becording  Acts, 


RECORDING  kZl^— Cont'd 
Partnership 

Place  of  record,  20,  550 
Part  payment   of   purchase-money,  20, 

594 
Patent  Law,  20,  530 
Kecording  Acts  of  Assignment,  18,  135 
Agreement   for   future    assignment, 

18,  135 
Conveyance  of  different  interest,  18,- 

135 
Duty  to  see  what  rights  assignor  has, 

18,  136 
Effect  of  recording,  i  8,  136 
Protection  afforded  bj',  18,  136 
Trespassers,  18,  136 
Unrecorded  assignment,  18,  136 
What  is  notice  of. prior  contract,  18, 

136 
What  maj'  be  recorded,  18,  135 
Patents  for  public  lands,  i  9,  353 
Payment  of  purchase-money,  20,  594 
Payment  of  Recording  Fee,  20,  556 

Clerk   permitting    record    to    be    de- 
posited without,  20,  556 
Reimbursement,  20,  556 
Whether  clerk  bound  to  record  with- 
out, 20,  556 
Whether  statute  directory,  20,  556 
Personal  Property,   see   infra.  Convey- 
ances   OF    Personal     Property  ; 
Place  of  Record. 
Schedules  or  inventories,  20,  562 
Persons  Protected,  see  infra,  Bona  Fidk 
Purchasers;   Effect  of  Failure 
TO  Record. 

Assignee  of  mortgage,  20,  576,  577 
Attaching  creditors,  20,  577 
Conveyance  First  Recorded,  20,  592 
See  infra.  Time  of  Record. 
In  general,  20,  592 
Recording  by  subsequent  purchaser, 
20,  592 
Creditors  effected  with  notice,  20,  585 
Judgment  Creditor,  20,  511,  577 

Himself  purchaser  at  execution  sale, 

2  o.  579 

Persons  at  execution  sale  in  absence 
of  statute,  2  o,  580 
Mortgagee,  20,  576 
Notice  of  Prior  Conveyance,  20,  584 

As   to  ■what  constitutes    notice,   see 
Notice. 

Actual    notice    to    competing    pur- 
chaser, 20,  585 

Creditor  with  notice,  20,  585 

Effect,  20,584,585 

In  general,  20,  584 

Notice  of  existence  of  mortgage,  20, 

59° 
Purchaser  at  execution  sale,  20,  588, 

590 
Purchaser  with  notice  taking  from 

one  without  notice,  20,  589 
Purchaser    without     notice     taking 

from  one  with  notice,  2  o,  589 
Statutes,  20,  588 
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Whether  mala    fide    purchaser,  20, 

584-589 
Whether   notice   to  judgment  cred- 
itor affects  purchaser  at  execution 
sale,  20,  590 
Whether  recordation  is  necessary  to 
validity  of  instrument,  20,  590 
Purchaser  at  bankrupt  sale,  20,  580 
Purchaser  at  Execution  Sale,  16,  S31 ; 

2°.  579 

Notice  of  prior  conveyance,  20,  588, 

599 

Where    judgment    creditor    is    pur- 
chaser, 20,  579  ' 

Where  judgment  creditors  are  pro- 
tected, 20,  579 

Whether  protected,  20,  579 

Whether    within     the    term    "pur- 
chaser,'' 20,  579 
Purchasers,  16,  828;  20,  575,  584 

Assignee,  20,  576 

Assignee  of  mortgage,  20,  576,  577 

Creditors,  20,  577 

Attachment  creditors,  20,  577 
Execution  creditor,  20,  577 
General  creditor,  20,  577 
Judgment  creditor,  20,  577 
Lien  creditors,  20,  578 
Statute  protecting  creditor,  2  o,  57S 

Meaning  of  the  term,  20,  575 

Member  of  partnership,  20,  576 

Mortgagee,  20,  576 

Statutory  definition,  20,  576,  577 

Tenants  in  common  taking   by    par- 
tition, 20,  57s 

Trespasser,  20,  576 

Trustee  for  benefit  of  creditors,   20, 

577 
Trustee  in  deed  of  trust,  20,  576 
Valuable  consideration,  16,  S34;  20, 

575-  590 
Who  Are  Complete    Purchasers,    16,. 
828;  20,  593 

Contract  to  convey,  20,  593 
Conveyance  not  received,  20,  594. 
Equitable  title,  20,  594 
Legal  title,  20,  594 
Necessity  of  being  complete  pur- 
chaser, 2  o,  593 
Non- negotiable   security,    20,  593 
Part  payment  of  purchase-money, 

20,594 
Payment  of  purchase-money,   20, 

593 

Secured    payment    of    purchase- 
money,  20,  593 

When  security  treated  as  payment,. 

20.593 
Subsequent  incumbrances,  20,  571 
Subsequent  purchasers,  20,  571 
Trespasser,  20,  576 
Trustee  for  benefit  of  creditors,  20,  577 
Trustee  in  deed  of  trust,  20,  576 
Valuable   Consideration,  16,   828;    20, 

590 

Antecedent  indebtedness,  20,  591 

Devise,  20,  591 
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Effect  of  want  of  valuable  consider- 
ation, zo,  590 

Extension  of  time,  ao,  592         "" 

Gift,  20,  591 

In  general,  2  o,  S7S.  59° 

Inheritance,  20,  591 

Mere  volunteer,  20,  591 

Mortgage  for  antecedent  indebted- 
ness, 20,  592 

Surrender  of  securit3',  20,  592 
What  Persons  Protected,  20,  580 

Bona   fide  purchaser,    16,  828;  20, 

575.  584 
Creditors  [583 

When  not  creditor  of  grantor,  20, 
In  general,  2  o,  580 
Mesne  conveyances,  20,  583 
Property  purchased,  20,  5S1 
Purchase  from  same  grantor,  20,  581 
Purchaser  from  grantor's  heir,  20, 

583 
Purchaser  in  good  faith,  20,  584 
Purchaser  under  quitclaim  deed,  20, 

581 
Subsequent  purchasers,  20,  581 
Whether  lien  of  judgment  is  not  supe- 
rior  to  unrecorded  instrument,  20, 

589 
Place  of  Record,  20,  548 
In  Case  of  Personal  Property,  20,  549 

Both  place  of  residence  and  place 
where  property  is  situated,  20,  551 

County  where  property  is,  20,  549 

Effect  of  recording  in  wrong  county, 
20,  549 

In  general,  20,  549 

Place  Where  Property  Is  Situated,  20, 

549,  55° 

State's  power  to  adopt,  20,  551 
Sesldence,  20,  549 

At   time   of    execution   of  instru- 
ment; 20,  550 
Execution  bj'  persons   residing  in 

different  counties,  20,  550 
Corporations,  20,  549,  550 
Lex  loci  contractus,  20,  550 
Residence  of  partnership,  20,  550 
Situs  of  property,  20,  549 
Some  of  the  grantors   residing  in 
one  state  and  some  in   another 
state,  20,  550 
Residence  of  corporation,  20,  549 
Where  property  is  removed,  20,  551     , 
In  Case  of  Keal  Property,  2  o ,  54S 

Change  of  County  Boundaries,  20,  549 
After  ex'ecution  but  before  recor- 
dation, 20,  549 
After  recordation,  20,  549 
County  where  land   is  situated,  20, 

548 
Deed  conveying  separate  parcels  of 

land,  20,  548  [548 

Effect  of  registry  in  wrong  place,  20, 
Separate   parcels  of  land    lying  in 

different  counties,  20,  548 
Single   track   extending    in    several 

counties,  20,  548 
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Plats,  20,  541 
Pledge,  1 8 ,  590 
Powers  of  Attorney,  20,  531 
Effect  on  validity,  20,  531 
Power  to  execute  conveyances,  20,  531 
Record  of  deeds  without  power,  2  o,  531 
Whether  recording  act   applicable  to, 
20,  531 
Prerequisites  of  Recordation,  2  o ,  600 
See   infra.,    Acknovv'LKdgment   and 
Proof   of    Execution;   Signing, 
Sealing,  and  Delivery. 
Miscellaneous,  20,  556 
Payment  of  recording  fee,  20,  556 
Validity  of  the  instrument,  20,  551,  552 
Prerequisites  of  valid  recordation,  20,  560 
Printed  records,  20,  560 
Priority  of  Mortgage 
Agreement  Affecting  Priority,    i  o ,  3S4 
Agreement    as   notice   to   judgment 

creditors  of  grantee,  10,  385 
Agreement  for  advances,  10,  385 
Agreement    that    fourth     mortgage 

should  rank  first,  10,  385 
Agreement  to  give  mortgage  to  me- 
chanic's lien,  10,  385 
Effect  of  agreement  on  third  persons, 

10,  386 
Good  faith  in  agreement,  10,  386 
Relative  rank  fixed  by,  i  o,  384 
Right  of  such  agreement  to  record, 
10,  385 
Purchase -Money  Mortgages,  19,  583 

Priority,  i  g ,  575,  576,  582 
Purchasers 

Who  are,  1 3 ,  906 
See  infra,   Bona   Fide   Purchasers  ; 

Persons  Protected. 
Quitclaim  Deed,  20,  571,  581 
Examples, '20,  581,  582 
In  general,  20,  581,  582 
Whether  grantee  is  purchaser  within 

act,  20,  581 
Whether  grantee  protected,  20,  581 
Whether  within    the   term    "  convey- 
ances," 20,  582 
Real  froferty,    see    infra.    Place    of 

Record. 
Record  Books,  20,  557 

Book  required  by  statute,  20,  558 
Deed  Ahsolute  Upon  Its  Face  in  Reality  a 
Mortgage,  20,  558 
Conflict  of  authority,  20,  558,  559 
Entitled  to  be'  recorded  according  to 

its  true  character,  20,  560 
In  general,  20,  558,  S59 
Liberal  constructions   of  provisions 
relating  to  books  of  record,  20,  560 
Recorded  according  to  its  real  char- 
acter, 20,  S59     ' 
Recording  the  seal,  20,  560 
Resorting  to  index,  20,  560 
Separate  instrument  of  defeasance, 

i5>  793 
Statutes,  20,  560 
Whether   in   book  for   deeds   or   in 

book  for  mortgages,  20,  558 
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Becording  Acts. 


RECORDING  ACTS— Co«i'rf 
Kecord  Books — Cont'd 
In  general,  20,  557 
In  what  book  record  must  be  made,  20, 

SS7,  S58 
Liberal  construction,  ao,  560 
Mortgage  including  both  real  and  per- 
sonal property,  20,  558 
Record,  20,  563 
Recording  seal,  20,  560 
Resorting  to  index,  20,  560 
Separate  instrument  of  defeasance,  15, 

783 
Separate  books,  20,  558 
When  record  effected,  20,  565 
Writing  having  the  form  of  one  class, 
but  reallj  belonging  to  another  class 
of  instruments,  2  o,  558 
Recording  assignments,  12,  1036 
Recording    assignments    for    benefit    of 

creditors,  i ,  860 
Eecording  OfBcer 
Deputy,  ao,  SS7 
Duly  authorized,  20,  557  / 
Duties  ministerial,  20,  557 
Effect  of  His  Failure  to  Register,   20, 

572 

See  infra.  When  Record  Ef- 
fected. 

Conflict  of  authority,  20,  573,  574 

Grantee  protected,  20,  573 

Grantee's  duty,  20,  574 

Index,  ao,  575 

In  general,  20,  572 

Reasons  of  the  rule,  20,  573 

Recorder  incorrectly  transcribing  in- 
strument, 20,  573 

Recording  officer's  liability  for  loss, 

20.  575 
To  subsequent  purchaser,   20,  573, 

574 
In  general,  2  o,  557 
Party  to  the  instrument,  20,  557 
Person  discharging  duties  of  the  office, 

20.557 
Person  having  charge  of  office  during 
vacation,  20,  557 
Recording  seal,  20,  560 
Record  Office,  2 o,  556 

Designated  by  statute,  20,  556 
Records   in   office   not  designated   by 
statute,  20,  556 
Refiling,   see   infra.  Chattel    Mort- 
gages. 
Relation,  20,  736 
Release,  20,  S33 
Residence 
Place  of  Record 
Personal  Property,  20,  549 

At  time   of   execution   of  instru- 
ment, ao,  550 
Corporations,  2  o,  549,  550 
Executions  by  persons  residing  in 

diflferent  counties,  20,  550 
Lex  loci  contractus,  20,  550 
Residence  of  partnership,  20,  550 
Situs  of  property,  '20,  549 
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Some  of  the  grantors  residing  in 
one  state  and  some  in  another 
state,  2  o,  550 
Retroactive  effect,  20,  529 
Right  of  way,  20,  540 
Sealing,  sjee  infra.  Signing,  Sealing, 

AND  Delivery. 
Sheriff's  Sales,  2  2 ,  634,  695 

See  infra.  Bona  Fide  Purchasers. 
Equities   exist  against  owner  of  land, 

22,  634 
Equities  in  favor  of  the  owner,  22,  636 
Notice  to  purchaser,  2  2 ,  634 
Parol  promise  to  purchase  land  for  the 

benefit  of  another,  22,  636 
Promise  to   resell    to   defendant,    2a, 

636 
Purchaser  as  trustee  for  execution  de- 
fendant, 22,  636 
Signing,  Sealing,  and  Delivery,  20,  552 
Acceptance,  ao,  552 
Delivery,  20,  552 
Record  as  prima  facie  evidence  of  its 

delivery,  ao,  552 
Sealing,  20,  552 
Signing,  20,  552 

What  must  appear  of  record,  20,,  552 
When  not  equivalent  to  delivery,  20, 

553 
When  seal  is  not  necessary  to  validity, 

20,  552 
Specific  Performance 

Deed  lost  before  recordation,  22,  947 
Unrecorded  deed,  22,  934 
Statute  of  frauds,  8 ,  673 
Statutory  Instruments  Relating  to  Judicial 
Proceedings,  2  o,  543 
Judgment,  see  infra.  Judgment. 
Lis  pendens,  see  infra,  Lis  Pendens. 
Abstracts  of  judgment,  20,  543 
Attachment  levy,  20,  544 
Indexing,  20,  543 
In  general,  20,  543 
Levy  of  execution,  20,  543 
Sufficiency  of  Record,  20,560 
Amount  of  debt,  20,  562 
Chattel  mortgages,  20,  563 
Clerical  errors,  20,  562 
Debt,  20,'  562 

Description  of  property,  20,  561 
Entry  of  name,  20,  561 
Erroneous  description  of  property,  2  o, 

562 
Exact  copy  of  instrument,  ao,  560 
Identity  of  parties  to  instrument,  ao, 

561 
Imperfect  description  of  property,  ao, 

562 
Inventories,  20,  562 
Kind  of  debt,  2  o,  562 
Partly  printed,  20,  560 
Perpetuation  of  errors,  20,  460 
Prerequisites,  20,  561 
Recording  the  seal,  20,  562 
Schedules,  ao,  562 
Set  forth  valid  instrument,  20,  561 
Sunday,  26,  13 
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Tax  Deed,  20,  571;  25,693 
Examples,  2  5 ,  693,  694 
Execution   and   acknowledgment,    25, 

^93.  694 
In  general,  23,  693 
In  the  absence  of  statute,  25,  693 
Whether  deed  is  within  statute,  25,  693 
Tenants  in  common,  20,  575 
The  Record,  20,  544 

See  infra,  Amendment;  Place   of 
Record;    Prerequisites  of  Rec- 
ordation; Sufficiency  of  Rec- 
ord; Time  of  Record. 
Strict  compliance  with  statute,  20,  544 
Time  of  EecoTd,  2  o ,  544 

After   death   of  grantor  in   deed,  20, 

547 
At  any  time  after  execution,  20,  547 
Chattel  mortgages,  20,  545 
Effect  of  delay,  20,  547  " 
Effect  of  omission  to  record  subsequent 

instrument,  2  o,  546 
Effect  of  recording  after  expiration  of 

period,  20,  546 
Examples,  20,  544-548 
Forthwith,  20,  547 
From  what  time  instrument  is  notice, 

2°.  547 

Instrument  recorded    after  time    lim- 
ited, 20,  545 

Knowledge   of   prior  conveyance,  20, 

54S 
Priority  of  record,  20,  545 
Reasonable  time,  20,  544 
Relating  back  to  date  of  execution,  20, 

545 
Statutes   prescribing  a  certain  period, 

20.  545 

Subsequent  mortgage,  20,  546 

Suspicions  arising  from  delay,  20,  547 

Where  statute  does  not  specify,  20,  5.(4 
Title,    see    infra.    Conveyances     of 

Equitable  Title. 
Tmst  Deeds  and  Power  of  Sale  Mortgages, 

20.  534;  26,985 

Effect  of  failure  to  record,  26,  986 

Examples,  20,  534;  26,  9S5,  9S6 

In  general,  20,  534 

In  Louisiana,  26,  985 

Of  what  notice,  20,  534 

Purchaser's  deed,  a 6,  946 

Whether  statutes     applicable    to  the 
trust  deeds,  26,  985 

Whether  within  the  statute,  20,  534 
Unacknowledged  deed,  i,  939 
Unrecorded  deed  as  color  of  title,  i,  2S3 
ValuaUe  Consideration,  2  o ,  590 

See  infra.  Bona  Fide  Purchasers. 

Antecedent  indebtedness,  20,  591 

Devise,  20,  591 

Effect  of  want  of  valuable  considera- 
tion, 20,  590 

Extension  of  time,  20,  592 

Gift,  20,591 

In  general,  2  o,  575,  590 

Inheritance,  ao,  591 

Mere  volunteer,  20,  591 


Mortgage  for  antecedent  indebtedness, 

20,592 
Surrender  of  security,  20,  592 
Vendor  and  purchaser,  28,  141 
What  constitutes  filing  record,  20,  566 
When  Record  Effected 
Enrollment,  20,  566 
Enrollment  as  evidence,  20,  566 
Instructions  not  to  record  until  noti- 
fied, 20,  566 
Instrument  left  with  registrar,  20,  566 
Relation  to  time  of  filing,  20,  566 
What  constitutes  filing,  20,  566 
Withdrawn  before  copied,  20,  566 
Wills,  20,  542 

In  general,  20,  542 
Purpose  of  the  statute,  20,  542 
Statutory  provisions,  20,  542 
When  excluded  from  operation  of  the 
act,  2  o,  542 
RECOUPMENT,  20,604 
See  Set-Off. 
Damages,  2  2 ,  366 

After  beginning  of  suit,  22,  367 
Amount  found  by  jurj',  22,  366 
General  rule,  22,  366 
Measure  of  damages,  22,  366 
Unliquidated  damages,  22,367 
Dependent  covenants,  4,  .^76 
Fraudulent  sales,  8,  820 
RECOURSE 

Without  recourse,  29,  528 
RECOVER,  20,  604 
RECOVERY,  20,  604 
Judgment  for  a  penalty,  20,  606 
Judgment    obtained    by    defendant,    20, 

607 
Whether  money  obtained  by  compromise 
of  a  suit  is  "recovered."  20,  604 
RECOVERY  OF  A    CHATTEL,  see  Re- 
plevin. 
RECRIMINATION,  see  Divorce. 
RECTIFICATION,  5,  70S 
RECTIFIER,  20,  607 
RECTIFY,  20,  607 
RECTOR,  20,  776 

REDDENDA  SINGfULA  SINGULIS 
Statutes,  2  3 ,  444 

Illustrations,  2  3 ,  444-446 
Meaning  of  the  maxim,  23,  444 
Words  or  clauses  taken  distributively, 

23, 444 
REDDENDUM,  see  Deeds. 
REDEEM,  20,607 
REDEMPTION,  20,634 

See  Chattel  Mortgages  ;  Judicial 
Sales  ;  Pledge  in  Collateral 
Security;  Taxation;  Trust  Deeds 
AND  Power  of  Sale  Mortgages. 
Judicial  sale,  see  Judicial  Sale;  Sher- 
iff's Sales. 
Taxation 

From  forfeiture,  see  Taxation. 
From  tax  sales,  see  Taxation. 
Ofaclal  Sales 

Directors  of  corporation,  i  7 ,  96 
Widow,  15,  812 
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REDEMPTION  OF  MORTGAGES,  20,  608 

See  Foreclosure  of  Mortgages. 
Contribution  in  case  of  redemption,  see 

Mortgages. 
Poiver    of  sale    mortgages,    see    Trust 

Deeds  and  Power  of  Sale  Mort- 
gages. 
Agreement    to    waive    the   right   of  re- 
demption, 20,  609 
Amount  Payable  to  Effect  Bedemption,  20, 

620 

Statutes,  see  infra.  Statutory  Pro- 
visions. 

After  foreclosure,  20,  622 

Assessments,  20.  621 

In  general,  20,  620 

Mortgagee  paying  charges  on  land,  20, 
621 

Mortgages  to  secure  further  advances, 
20,  623 

Payment  of  debt  in  full,  20,  621 

Payment  of  prior  incumbrance,  20,  620 

Performance  of  condition,  20,  620 

Taxes,  20,  621 

Usurious  interest,  20,  622 

When  part  only  of  debt  is  due,  20,  623 

Where  all  owners  of  land  are  not  made 
parties  to  suit,  20,  622 
Assessments,  20,  621 
Barring,    see    infra,    How    Right   is 

Lost  or  Barred. 
Bills  to  redeem,  6,  767 
Computation  of  time — Sunday,  26,  13 
Costs,  20,  625 

Frivolous  defense,  20,  626 

In  general,  20,  625 

Junior  incumbrancer,  20,  626 

Paid  by  plaintiff,  20,  625 

Previous  foreclosure,  20,  626 

When  defendant  must  pay,  20,  626 
Creditors,  20,  616 
Decree,  2  o,  625 

Effect  of  dismissal  of  bill,  20,  625 

Extension  of  time,  20,  625 

In  general,  20,  625 

Time  after  decree,  20,  625 

Where  nothing  is  found  dtie,  20,  625 
Definition,  20,  608 
Devisees  and  legatees,  20,  617 
Dower,  20,  619 

Whether  Doweress  May  Eedeem,  20,  619 
Foreclosure    in    husband's   lifetime, 

20,  619 
In  general,  20,  619 
Mortgage  executed   before   or   after 

marriage,  20,  619 
Right  to  dower  inchoate,  20,  619 
Where     assignment     has    not    been 
made,  20,  619 
Effect  of  dismissal  of  bill,  20,  625 
Equity  of  Bedemption,  15,  827 

Agreement   to   postpone    redemption, 
15,827 

Attorney's  fees,  i  5 ,  830 

Definition,  15,  827 

Denial  of   debtor's  right  to  relinquish, 

15,  729 
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Execution,  15,815 

Growth  of  the  doctrine,  i  5,  729 

How  lost,  I  5,  830, 

Necessaries  incident  to  the  mortgage, 

15,  827 
Purchaser's  Liahility,  15,  834,  835 
See    Mortgages,  subtitle   Convey- 
ance of  mortgaged  lands. 
Real  covenants,  19,999 
Release  for  valuable  consideration,  i  5, 

828 
Rent,  12,  7SS 

Sale  of  equity  of  redemption,  20,  610 
Separate  Instrument  of  Defeasance,  i  5 , 
791,  792 

Examples,  i  5 ,  792 
Subsequent  payment,  15,  792 
Whether  equitj'  can   be  barred   by 
agreement,  15,  791 
Statute  of  frauds,  8,  695 
Subrogation,  24,  259 

See   Mortgages,    subtitle     Subro- 
gation; Subrogation. 
Subsequent  agreement,  15,  827 
Succession,  24,  355 
Waiver,  i  5,  827 

When  redemption  is  barred,  i  5,  830 
Whether  mortgagee  may  purchase,  i  5, 

820 
Who  May  Bedeem,  15,  828 

See  infra.  Who  May  Redeem. 
Attachment  creditor,    15,  82S;  20, 

616 
Examples,  15,  828,  829;  20,  611 
Heir  of  mortgagor,  i  5,  S2S  ;   20,  618 
Judgment  creditor,  15,828;   20,616 
Junior  incumbrancer,!  5,  828;  20,  614 
Owner  of  undivided  interest,  i  5,  829 
Proceedings  to  enforce  redemption, 
15,  829 
Wife's  dower,  15,  812 
Executors  and  administrators,  20,  617 
Extension  of  time,  20,  625 
Foreclosure  of  Mortgages 

Laws  impairing  the  obligation  of  con- 
tracts, 3,751 
For  support,  15,  759,  803 
Fraud,>  20,  628 
Further  advances,  20,  623 
Guardians,  20,  617 
Heirs,  20,  618 

How  Bedemption  Is  Affected,  2  o,  620 
See  infra.  Amount  Payable  to  Ef- 
fect Redemption;    Proceedings 
TO  Enforce  the  Right. 
How  Bight  Is  Lost  or  Barred,  2  o ,  626 
Estoppel,  20,  626 
In  general,  20,  626 
Laches,  20,  626 
Lapse  of  time,  20,  626 
Limitation,  20,  626 

Absence  from  the  state,  20,  62S 
Acknowledgment  of  New  Promise,  20, 
629 

Assignment  of  mortgage,  20,  629 
Bill  to  foreclose,  20,  629 
Devise  by  will,  20,  629 
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Form,  20,  628 

In  general,  20,  628 

Letters,  20,  628 

Proceedings  to  enforce  lien,   20, 

629 
Recitals  in  deed,  20,  629 
Rendering  account,  20,628 
Verbal  admissions,  20,  629 
Coverture,  20,  62S 
Fraud,  20,  628 
Infancy,  20,  628 
Rendering  account,  20,  628 
Time,  20,  627 
War,  20,  628 
When  cause  of  action  accrues,  20, 

627 
When   statute  of  limitations   begins 
to  run,  20,  627 
Valid  foreclosure,  20,  626 
Infancy,  20,  628 
Joint  tenants  and  tenants  in  common,  1 1, 

1097;   20,  613 
Junior  mortgagee,  10,  396 
Laches,  20,  626 
Lost.,  see  infra.,  How  Right  is  Lost  or 

Barred. 
Married  women,  20,  628 
Nature  of  the  right,  20,  609 
Parties  to  action,  20,  624 
Pa3'ment  of  prior  incumbrances,  20,  620 
Performance  of  condition,  20,  620 
Froceedlngs  to  Enforce  tbe  Right,  20,  623 
Bill  must  offer  to  pay  what  is  due,  2  o, 

623 
Code  state,  20,  623 
Costs,  20,  625 

Frivolous  defense,  20,  626 
In  general,  20,  625 
Junior  incumbrancer,  20,626 
Paid  by  plaintiff,  20,  625 
Previous  foreclosure,  20,  626 
When  defendant  must  pay,  20,626 
Decree,  20,  625 

Effect  of  dismissal  of  bill,  20,  625 
Extension  of  time,  20,  625 
In  general,  20,  625 
Time  after  decree,  20,  625 
Where  nothing  is  found  due,  20,  625 
Parties  defendant,  20,  624 
Parties  plaintiflf,  20,  624 
Suit  in  equity,  20,  623 
The  action,  20,  623 
KaJlroads,  i  9,  743 

Mortgage  to  secure  state,  19,  744 
Validity  of  statute   in   federal   courts, 

19,  743 
Whether  general    state  statutes  apply 

to  railroad  lands,  19,  743 
Whether   railroads   should   be  sold   as 
an  entirety,  19,  744 
Release   of  right  of  redemption,  20,  610 
Remainder-man,  20,  618 
Statute  of  Frauds,  8,  695 

Agreement  to  extend  time  of  redemp- 
tion, 8,  697 
Statutory  Provisions,  20,  629 
In  Alabama,  2  o,  630 
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In  Arkansas,  20,  630 

In  California,  20,  630 

In  Connecticut,  20,  630 

In  Dakota,  20,  630 

In  Delaware,  20,  630 

In  Florida,  20,  630 

In  Georgia,  20,  630 

In  Idaho,  20,  630 

In  Illinois,  20,  630 

In  Indiana,  20,  631 

In  Iowa,  20,  631 

In  Kansas,  20,  631 

In  Kentucky,  20,  631 

In  Louisiana,  20,  631 

In  Maine,  20,  631 

In  Maryland,  20,  731 

In  Massachusets,  20,  631 

In  Michigan,  20,  632 

In  Minnesota,  20,  632 

In  Mississippi,  20,  632 

In  Missouri,  20,  632 

In  Montana,  20,  632 

In  Nebraska,  20,  632 

In  Nevada,  20,  632 

In  New  Hampshire,  20,  632 

In  Nevf  Jersey,  20,  632 

In  New  York,  2  o,  632 

In  North  Carolina,  20,  633 

In  Ohio,  20,  633 

In  Oregon,  20,  633 

In  Pennsylvania,  20,633 

In  Rhode  Island,  20,  633 

In  South  Carolina,  20,  633 

In  Tennessee,  20,  633 

In  Texas,  20,  633 

In  Utah,  20,  633 

In  Vermont,  20,  633 

In  Virginia,  2  o,  633 

In  Washington,  20,  633 

In  West  Virginia,  20,  634 

In  Wisconsin,  20,  634 
Subrogation,  24,  248,  253 

Equity  of  redemption,  see  Subroga- 
tion. 
Subsequent   agreement  to  release  right, 

20,  610 
SuretysMp 

Redemption  of  mortgages,  20,  617 
Taxes,  20,  621 
Tenants,   20,  618 
Usurious  interest,  20,  622 
Validity  of  agreement  to  waive  right,2o, 

609 
Waiver,  20,  609;  28,  560 
When  Redemption  May  Be  Made,  20,  619 

After  foreclosure,  20,  620 

In  general,  20,  619 

Time  extended  by  agreement,  20,  620 

Where  debt  is  not  due,  20,  619 

Whether  court  can  extend  time, 20,  620 
Who  May  Redeem,  20,  611 

See  infra.  Equity  of  Redemption  ; 
Widow. 

Contributions,  see  Contributions. 

Administrators,  20,  617 

Annuitant,  20,  611 

Assignee,  20,  618 
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REDEMPTION    OF    MORTGAGES  — 

Confd 

Who  May  Kedeem — Confd 

Attachment  creditor,  15,  828;  20,  616 

Devisees,  20,  618 

Examples,  15,  828;   20,  6ii 

Grantees,  20,  618 

Grantor  bj'  absolute  deed  intended  as 
a  mortgage,  20,  612 

Guardians,  20,  617 

Heirs,  15,  828;   20,  618 

In  general,  20,  611 

Interest,  20,  611 

Judgment  creditor,  15,828;   20,616 

Junior  incumbrancers,  15,  828;  20, 
614 

Legatees,  20,  618 

Mortgages  for  support,  20,  618 

Mortgagor's  title,  20,  611 

Person  in  possession  under  contract  to 
buy,  20,  619 

Power  of  equity  of  redemption  in  a 
portion  of  premises,  20,  612 

Redemption  must  be  of  entire  debt,  20, 
613 

Remainder-man,  20,  618 

Reversioners,  20,  618 

Subsequent  mortgagee,  20,  614 

Sureties,  20,  617 

Tenants  by  curtesy,  20,  619 

Tenants  for  life,  2  o,  618 

Tenants  for  years,  20,  618 

Tenants  in  common,  20,  613 

Tenants  in  dower,  20,  619 

Tenants  in  tail,  20,  618 

Those  acquiring  redemptioner's  inter- 
est, 20,  618 

Those  having  interest  less  than  fee, 
20,  618 

Those  having  partial  interests,  20, 
612 

Validity,  20,  6n 
Widow,  5 ,  900 

Contribution  by,  5 ,  901 

Redemption  by  widow  herself,   5,  901 

Requiring  personal  representative  to 
redeem,  5,  900 

Saving  widow's  dower  as  far  as  possi- 
ble, 5,900 

Where  assignee  of  equity  of  redemp- 
tion redeems,  5,  900 

Where  holder  of  equity  buys  in  mort- 
gage, 5 ,  901 

Where  husband  has  assigned  equity  of 
redemption,  5,  900 

Where  husband  has  redeemed,  5,  902 

Where  mortgagee  buys  in  equity  of  re- 
demption, 5,  901 

Whether  widow  is  entitled  to  contribu- 
tion when  she  pays  whole  debt,  20, 
901 

Whether  widow  must  pay  whole  debt 
when  she  redeems,  5,  901 
RED  TAPE,  20,  641 
REDUNDANCY,  see  Pleading. 
REEDS 

Manufacture  of  reeds,  14,  261 


RE-EXCHANGE,  2,  316;  20,  641 
Acceptor's  Liability,  20,  646 

Conflict  of  opinion,  20,  646 

Examples,  20,  646-648 

In  general,  20,  646 

Upon  what  liability  rests,  20,  646 

Where    acceptors  had   funds   in   their 
hands,  20,  647 
Bills  and  Noteg 

Conflict  of  Laws 

Drawer's  liability,  20,  642-644 
Definition,  2,  316;  20,  641 
Drawer's    Liability  for   Be-exchange  and 

Damages,  20,  642 

Agent's  liability  for  reexchange,  2  o,  643 

Illustration,  20,  643 

In  general,  20,  642 

Inland  bills,  2  o ,  643 

Joint  drawer's  liability  to  co-drawers, 
20,  643 

Limiting  liability,  2  o,  644 

To  party  taking  bill  supra  protest,  20, 

64s 

Where  bill  has  passed  through  numer- 
ous hands,  20,  644 
Illustration,  20,  643 
Indorser's  Liability,  2  o,  645 

By  what  law  governed,  2  o,  645 

Recourse  to  prior  indorser,  20,  645 
Measure  of  damages,  20,  642 
Protest,  20,  657' 

Rate  of  exchange  at  common  law,  2  o,  642 
Be-exchange  and  Damages  on  Promissory 

Notes,  20,  659 

In  general,  20,  659 

In  Massachusetts,  20,  659 

In  New  York,  20,  659 

Law  merchant,  20,  659 

Where   note  payable   at   a   particular 
place,  20,  659 
Statutory  Provisions  Covering  Ee-exchange 

and  Damages,  2  o,  648 

Fixed  rate  in  lieu  of  reexchange,  20, 
648,  649 

Foreign  distinguished  from  inland  bills, 
2  o,  657 

Generally,  20,  648 

In  Alabama,  20,  651 

111  Arizona,  20,  651 

In  Arkansas,  20,  651 

In  California,  20,  651 

In  Colorado,  20,  651 

In  Connecticut,  20,  651 

In  Dakota,  20.,  652 

In  Delaware,  20,  652 

In  Florida,  20,  652 

In  Georgia,  20,  652 

In  Idaho,  20,  652 

In  Illinois,  20,  652 

In  Indiana,  20,  653 

in  Iowa,  20,  653 

In  Kansas,  20,  653 

In  Kentucky,  20,  653 

In  Maine,  20,  653 

In  Maryland,  20,  653 

In  Massachusetts,  20,  649,  653 

In  Michigan,  20,  654 
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In  Minnesota,  20,  654 

In  Mississippi,  20,  654 

In  Missouri,  2  o,  654 

In  Nebraska,  20,  654 

In  Nevada,  20,  654 

In  New  Mexico,  20,  655 

In  New  York,  20,  649)  655 

In  North  Carolina,  zo,  655 

In  Ohio,  20,  65s 

In  Oregon,  20,  656 

In  Pennsylvania,  20,  649,  656 

In  Rhode  Island,  20,  656 

In  South  Carolina,  20,  658 

In  Tennessee,  20,  656 

In  Texas,  20,  656 

In  Utah,  20,  656 

In  Virginia,  20,  657 

In  Washington,  20,  648 

In  West  Virginia,  20,  657 

In  Wisconsin,  20,  657 

Necessity  of  protest,  20,  657 

Waiver  of  statutory  damages,  20,  658 

Where  acceptor  pays  part  of  the  bill, 
20,  658 
REFER 

Refer  to,  14,  616 
REFEREES,  20,  660 
See  Auditors. 
See  generally,   Arbitration  and 

Award. 
See  Master  in  Chancery. 
Absence,  20,  686 
Accounts,  20,  671 

Appeal,  20,  683 

Compulsory  references,  20,  670 

Long  accounts,  20,670 

What  Is  Meant  by  "Account,"  20,  673 
Account  not  involving  action,  2  o,  676 
Account  stated,  20,  675 
Bill  of  particulars,  20,  675 
Incidental  or  collateral  account,  20, 

675 
In  general,  20,  673 
Items  of  damage,  20,  673 
Mutuality,  20,  673 
Policies  of  insurance,  20,  673 
Questions  triable  by  jury,  20,  676 
Statement  of  debts  and  credits,  20, 

673 
Wliat  Is  Meant  by  "Long"  Account,  20, 

676 

Examples,  2  o ,  676,  677 

Few  items,  20,  676 

Fifteen  items,  20,  676 

Four  items,  20,  676 

In  general,  20,  676 

Seven  items,  20,  676 

Several  items  in  a  single  bill  of  goods, 
20,  677 

Six  items,  2  o,  676 

Ten  items,  20,  676 

Three  items,  20,  676 

Two  items,  20,  676 
When  a  reference  will  not  be  granted, 

20,  672 
Where    one    issue    involves    long  ac- 
count, 20,  672 
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Adjournment,  2  o,  690 

Absence  of  material  witnesses,  20,  690 
Applications  ter  the  court,  20,  690 
Discretion  of  referee,  20,  690 
Grounds  justifying,  20,  690 
Imposition  of  conditions,  20,  690 
On  motion  of  referee,  2  o,  690 
Power  of  referee,  20,  690 
When  court  will  interfere,  20,  690 
Affidavits 

Allegations,  20,  680 
Difficult  question  of  law,  20,  677,  681 
Party's  attorney,  20,  6S0 
Sufficiency,  20,  680 
Amendment,  20,  696 

Report,  20,  701 
Appeal,  20,  704 

See  infra.  Motion. 

Effect  of  reversal  of  judgment  on  order 

of  reference,  20,  710 
Exceptions,  20,  704 

At   what   time   exceptions    must   be 

taken,  20,  704 
Examples,  20,  705,  706 
Filing  notice,  20,  704 
In  New  York,  20,  704 
Must  be  specific,  20,  705 
Not  taken  during  course  of  trial,  20, 

704 
Nunc  pro  tunc,  20,  705 
Reviewing  a  finding  of  fact,  20,  705 
Ruling  of  fact,  20,  705 
To  conclusions  of  law,  20,  705 
From  order,  20,  683 
Presumptions  on,  20,  708 

Every  intendment  in  favor  of  report, 

20,  708 
Examples,  20,  709,  710 
Findings  not   e.xpressed    by   referee, 

20,  709 
General  conclusions  held  to  embrace 
every  essential  finding  of  fact,    20, 
710 
In  general,  20,  708 
Where  record  does   not   contain   all 
the  evidence,  20,  710 
Record  on,  2  o ,  707 

Discretion  of  referee,  20,  707 
Increasing  expenses  of  client,  20,  707 
In  general,  20,  707 
Of  what  record  consists,  20,  707 
Stenographer's  minutes,   20,  707 
What    should    be    incorporated     in 
record,  20,  707 
Review  of  Referee's  Decision  on,  2  o,  708 
Burden  of  showing  errors,  20,  70S 
Erroneous  conclusions  of  law, 20,  708 
Evidence  conflicting,  20,  70S 
Finding  of  fdct  unsupported  by   evi- 
dence, 20,  708 
Judgment  proper  upon  facts,  2  o,  708 
Some   evidence   to   sustain    finding, 

20,  708 
Weight  of  referee's  finding,   zo,   708 
Appointment,  see  infra.  Selection  of 

Referees. 
Arrest,  i  o,  237 
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REFEREES— Co?/ i'rf 
Attorney  and  Client 

Affidavit  upon  motion,  20,  680 
Compulsory  References 
Attorneys'  Bills,  20,  679 

Conflict  of  opinion,  20,  679 
Discretion  of  trial  court,    20,  680 
Expert  testimony,  20,  679 
In  general,    20,  679 
Referee  accepting  law   business   from 

one  of  the  parties,  20,  6S2 
Stipulation    by    attorney    to    pay   in- 
creased fees,  20,  711 
Whetherattorney  liable  for  fees,  20,  711 
Whether  attorney    who   has    appeared 

as  counsel  may  be  referee,  20,  682 
Whether  referee  must  be  attorney,  20, 
681 
Bias  or  partiality,  20,  682,  688 
Change  of  venue,  3,  104;   20,  690 
Clerk  of  court,  2  o,  681 
Commission,  see  infra,  Fees. 
Compensation,  20,  710 
Compromise,  20,  688 
Compulsory    References,    see   infra.   Ac- 
counts. 
Attorney's  Bills,  20,  679 

Conflict  of  opinion,  20,  679 
Discretion  of  trial  court,  20,  680 
Expert  testimony,  20,  679 
In  general,  20,  679 
Cause  not  at  issue,  20,  671 
Circumstances  authorizing,  20,  670 
Constitutionality  of  compulsory  refer- 
ences, see  infra.  Constitutional- 
ity OF  Compulsory  References. 
Court's  discretion,  20,  671 
Difficult  Questions  of  Law,  20,  677 
Examples,  20,  677 
In  general,  20,  677 
Examples,  20,  670 
Fraud,  20,  678 

Conflicting  authorities,  20,  678 
Examples,  20,  678,  679 
Fraud  substantial  issue,  2  o,  678 
In  general,  20,  678 
General  rules  as  to  granting,  20,  670 
In  New  York,  20,  671 
Long  accounts,  see  infra.  Accounts. 
New  party,  20,  671 
Torts,  20,  677 

Waiver  of  objections,  20,  671 
When  objections  must  be  taken,  20,671 
Where  reference  would  occasion  wrong 
or  hardship,  20,  671 
Consolidation  of  actions,  1 1, 10152 
Constitutionality    of    Compulsory    Refer- 
ences, 3,  722  ;  20,  664 
Action  at  law,  20,  664 
Equity  cases,  20,  664 
Federal  court,  20,  664 
Generally,  20,  665 
In  California,  20,  665 
In  Colorado,  20,  666 
In  Iowa,  20,  666 
In  Kansas,  20,  665 
In  Minnesota,  20,  666 
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In  Missouri,  20,  666 

In  Nebraska,  20,  667 

In  New  Hampshire,  20,  C67 

In  New  York,  20,  666,  667 

In  North  Carolina,  20,  668 

In  Ohio,  20,  668 

ip  Oregon,  20,668 

In  Vermont,  20,  668 

In  Wisconsin,  20,  669 

Scope  of  constitutional  provisions,  20, 
66s 

Seventh  amendment,  20,  665 

State  courts,  2  o,  665 
Control  Exercised  Over  Referees  by  Court, 

20,  688 

After  report  is  rendered,  20,  688 

Before  trial,  20,  688 

Bias  or  partiality,  20,  688 

During  trial,  20,  688 

Refusal  to  hear  cause,  20,  688 
Costs,  5,  224;  20,  701 

Report  should  indicate,  20,  701 

Where  costs  are  allowed  as  a  matter 
of  course,  20,  701 

Where  costs  are  discretionary,  2  o,  701 
Court,  see  infra,  Control  Exercised 

Over  Referees. 

Report,  20,  701 
Death 

Effect  of  death  of  party,  20,  688 

Effect  of  death  of  referee,  20,  688 
Debts  of  Decedents 

Costs,  5,  224 

Omission  to  submit  as  admission,  5 ,  223 

Right  to  refer,  power  of  referees,  etc., 
5,224 

Statutory  authority  to  submit  doubtful 
claims,  5,  223 

Strict  compliance  with  statute  required, 

5>  224 
Definition,  20,  660 
Delegation  of  authority,  20,  686 
Dies  non  juridicus,  announcement  of  de- 
cision upon,  5,  87 
Dlfflctat  Questions  of  Law,  20,  677 

Affidavit,  20,  681 

What   are   difficult   questions   of  law, 
20,  677 

When  objection  should   be  taken,  20, 
677 

Whether  compulsory  reference  will  be 
granted,  20,  677 
Dismissing  complaint,  20,  685,  696 
Divorce  cases,  5,  765 
Duties  of  Referees,  20,  686 

See  infra.  Powers  of  Referees. 

Absence,  20,  686 

Communication  to  either  party,  20,  687 

Compromise,  20,  688 

Conference  of  several  referees,  20,  687 

Delegating  authority,  20,686 

Irregularities,  20,  687 

Presence  of  both  counsel,  20,  687 

Several  referees,  20,  686 

Witnesses,  20,  687 
Effect  of  death  upon  reference,  see  infra. 

Death. 
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Evidence,  20,  691 
Admission  of,  20,  691 

After  party  has  rested  his  case,  20, 
692 

After  summing  up,  20,  692 

Asking  for  specific  ruling,  20,  695 

At  what  time  evidence  may  be  re- 
ceived, 20,  692 

Discretion  of  referee;  2  o,  692 

Examples,  20,  692-696 

Exceptions,  20,  693 

In  general,  20,  691 

Private  view,  20,  696 

Rejecting  evidence  after  parties  are 
no  longer  before  referee,  20,  695 

Reserving  question  of  admissibility, 
20,  692 

Striking  out  improper  evidence,  20, 

695 

View,  20,  696 

Waiver  of  right  to  object,  20,  692 

When  objections   should  be   passed 
upon,  20,  692 
Credibility  of,  20,  696 
Duties  of  witnesses,  20,  691 
Securing  attendance  of  witnesses,  20, 

691 
Swearing  witnesses,  20,  691 
Exceptions,  20,  693,  704 

At  what  time  exceptions  must  be  taken, 

20,  704 
Examples,  20,  705,  706 
Filing  notice,  20,  704 
In  New  York,  20,  704 
Must  be  specific,  2  o,  705 
Not  taken  during  course  of  trial,  20, 

704 
Nunc  pro  tunc,  20,  705 
Reviewing  a  finding  of  fact,  20,  705 
Ruling  of  fact,  2  o,  705 
To  conclusions  of  law,  20,  705 
Executors  and  Administrators 

Submission  to,  7,  285 
Fees,  20,  710 

Agreement  of  party,  20,  710 
Deposit  of  money  to  meet  fees,  20,  711 
Illegal  fees  grounds  for  setting  aside  of 

report,  20,  711 
In  general,  20,  710 
Rate  not  definitely  fixed,  20,  711 
Referee  demanding   more  than   legal 

fee,  20,  711 
Security  for  fees,  20,  711 
Statutory  rate,  20,  710 
Stipulation   by    attorney    to    pay    in- 
creased fees,  20,  711 
Whether  attorney  liable  for  fees,  20,711 
Whether  referee  entitled  to  his  fee  in 

advance,  20,  711 
Fraud 
Compulsory  References,  2  o,  678 

Confiicting  authorities,  2  o,  678 

Examples,  20,  678,  679 

In  general,  2  o,  678 

Substantial  issue  fraud,  20,  678 
Hearing,  see  z'w/Vff,  Trial  or  Hearing. 
History,  20,  661 
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Illegal  rate  of  interest,  20,  702 
In  life  insurance,  20,  712 
In  mercantile  law,  20,  712 
Interest,  20,  702 
Judge  as,  20,  681 
Judgment  Upon  Report,  20,  703 

Examples,  20,  703,  704 

In  general,  20,  703 

When  judgment  may  be  entered,  20, 

703 
Long  account,  see  infra.  Accounts. 
Mandamus 

Bill  of  exceptions,  14,  127 
Misconduct  of  referees,  see  infra,  Mo- 
tion. 
Motion 

For  dismissal  of  complaint,  20,  696 
For  Reference,  20,  680 
Affidavit,  20,  6S0 
Affidavit  by  attorney',  20,  680 
By  whom  affidavit  sliould  be  made, 

20,  680 
Delay,  20,  681 

Difficult  question  of  law,  20,  681 
General  allegations  in  affidavit,   2  0> 

680 
Prima  facie  case,  20,  681 
Res  adjudicata,  20,  681 
What  affidavit  should  state,  20,  6S1 
When  motion  may  be  made,  20,  680 
Listening  to  ex  parte  explanations,  20, 

702 
New  Trial,  20,  704 

See  generally.  New  Trial. 
Insufficiency  of  evidence,  20,  704 
Newly  discovered  evidence,  20,  704 
Rejection  of  testimony,  20,  704 
Upon  what  grounds  motion  may  be 
.  made,  20,  704 
To  Set  Aside  Report,  20,  702 

Delay  in  making  motion,  20,  703 
Examples,  20,  702,  703 
Excessive  fees,  20,  711 
In  general,  20,  702 
Matters  arising   subsequent   to   sub- 
mission, 20,  702 
Misconduct  of  referees,  20,  703 
Partiality,  20,  702 
Referees'    personal    disqualification, 

20,  703 
Vacillation  or  indecision,  20,  703 
Waiver  of  objections,  20,  703 
When  court  may  set  aside  report,  2  o, 

702 
When  motion  must  be  made,  20,  703 
Where  verdict  of  jury  would  be  set 
aside,  20,  702 
New  Trial,  20,  682,  704 

See  generally,  New  Trial. 
Insufficiency  of  evidence,  20,  704 
Newly  discovered  evidence,  20,  704 
Rejection  of  testimony,  20,  704 
Upon    what  grounds    motion   may    be 
made,  20,  704 
Notice  of  Trial,  20,  689 
Failure  to  appear,  2  o,  689 
Service,  20,  689 
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REFEREES— CawifV 
Notice  of  Trial— CoB^'rf 

Waiver  of  defects  in  notice,  20,  689 
Oath,  16,  1022;  20,684,691;  24,634 
Order  of  Eeference,  20,  6S2 
Appeal,  20,  683 
Discretion,  2  o,  6S3 
Effect  of  reversal  of  judgment  on  order 

of  reference,  20,  710 
Effect  upon  power  of  court,  20,  683 
Limiting  and  defining  powers  of  ref- 
eree, 20,  682 
Long  account,  20,  683 
Objections  to  the  form  of  order,  2  o,  683 
Waiver  of  objections,  20,  683 
Where  order  has  not  been  duly  en- 
tered, 20,  682 
Origin,  20,  661 
Faxtles 

Admitting  new  parties,  20,  68t; 
Effect  of  death  of  party,  2  o,  688 
Privilege  from  arrest,  10,  237 
Powers  of  Referees,  2  o,  682,  684 

See  infra,  Duties  of  Referees. 
Admitting  new  parties,  20,  685 
Deciding  matters  of  law  and  fact,  20, 

684 
Determined  by  order,  20,  682 
Dismissing  complaint,  20,  685 
Generally,  2  o,  684 
Granting  time,  20,  685 
In  New  York,  20,  684 
Judgment  for  plaintifiF,  20,  685 
Plaintiff's  failure  to  appeal,  20,  685 
Reopening  case,  20,  685 
Requirement  that  report  shall  be  made 

within  limited  time,  2  o,  685 
Second  report,  20,  686 
When  power  ceases,  20,  685 
Fresiunptions  on  Appeal,  2  o,  708 

Every  intendment  in  favor  of  report, 

20,  708 
Examples,  20,  709,  710 
Findings  not  expressed  by  referee,  2  o, 

709 
General  conclusions  held  to  embrace 
every  essential   finding  of   fact,  20, 
710 
In  general,  20,  708 

Where  record  does  not  contain  all  the 
evidence,  20,  710 
>    Privilege  from  .arrestj  10,  237 
Prohibition,  1 9,  278 

Qualification,  see  infra,  Selection  of 
,     Referees. 
Question  of  law  and  fact,  20,  684 
Becord  on  Appeal,  20,  707 

Discretion  of  referee,  20,  707 
Increasing  expenses  of  client,  20,  707 
In  general,  20,  707 
Of  what  record  consists,  20,  707 
Stenographer's  minutes,  20,  707 
What  should  be  incorporated  in  record, 
20,  707 
Reference  to  a  master ;  whether  an  inter- 
locutory or  final  decree,  5  >  372-374 
Reopening  case,  ao,  685 
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Report,  2  o,  697 
Account,  20,  700 
Amendment  by  court,  20,  701 
Amendment  of,  2  o,  701 
Argumentative  statement,  20,  700 
Conclusion  of  law,  20,  700 
Conclusiveness,  20,  699 

Of  facts,  20,  698 
Conference,  20,  701 
Control  of  court  upon  report,  20,  688 
Correcting  former  report,  20,  686 
Costs,  20,  701 

Report  should  indicate,  20,  701 

Where  costs  are  allowed  as  a  matter 
of  course,  20,  701 

Where  costs  are  discretionary,  z  0,701 
Discretion,  20,  697 
Equitable  action,  20,  700 
Extension  of  time,  20,  702 
Fact  negative  by  implication,  20,  698 
Findings  of  f^cts,  20,  699 
General  findings,  20,  699 
How  made,  20,  701 
Ignoring  evidence,  20,  700 
Ignoring  issues,  20,  697,698 
Illegal  rate  of  interest,  zo,  702 
Judgment  Upon,  20,  703 

Examples,  20,  703,  704 

In  general,  20,  703 

When  judgment  maybe  entered,  ao, 

703 
Motion  for  correction,  20,  699 
motion  to  Set  Aside,  20,  702 

Delay  in  making  motion,  20,  703 

Examples,  20,  702,  703 

Excessive  fees,  20,  711 

In  general,  20,  702 

Listening  to  ex  parte  explanations, 
20,  702 

Matters   arising  subsequent  to   sub- 
mission, 20,  703 

Misconduct  of  referees,  20,  702 

Partiality,  20,  702 

Referee's    personal    disqualification, 
20,  703 

Vacillation  or  indecision,  ao,  703 

Waiver  of  objections,  20,  703 

When   court  may  set  aside  report, 
20,  702 

When  motion  must  be  made,  20,  703 

Where  verdict  of  jury  would  be  set 
aside,  20,  702 
Not  within  appointed  time,  20,  702 
Ordering  a  reinvestigation,  20,  702 
Presumptions  in  favor  of,  20,  708 
Respond  to  pleadings,  20,  697 
Second  report,  20,  686 
Separate  conclusions  of  law  from  con- 
clusions of  facts,  ao,  699 
Settled  case  on  appeal,  2  2 ,  467 
Setting  forth  evidence,  2  o,  698 
Setting  forth  of  facts,  20,  697 
Signature,  20,  701 
Statutory  provisions  requiring  report 

to  be  made  within  limited  time,  20, 

685 
Sufficiency,  20,  697 
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When  referee  may  pass,  ao,  698 
Where  evidence  is  conflicting,  20,  697 
Where  there  are  several  referees,  20, 

701 
Whether  report  must  answer  all  issues, 
20,  698 
Requests  to  find,  20,  697 
Res  adjudicata,  2  o,  681 
Residence,  20,  682 
Reversal,  20,  710 
Revieiv,  see  infra.  Appeal. 
Selection  of  Beferees,  20,  681 

Attorneys,  where  thej  have  appeared 

as  counsel,  20,  682,  688 
Bias  or  partiality,  20,  682 
Clerk  of  court,  20,  681 
Diiferent  referees  upon  new  trial,  20, 
•     682 

In  New  York,  20,  681 
Relation  between  referee  and  parties, 

20,682 
Residence,  20,  682  , 
Waiver  of  objections,  20,  682 
Where  all  parties  object,  20,  68i 
Where  referees  have  passed  upon  cer- 
tain question  in  former  action,  2  o ,  682 
Where  there  are   several  referees,  20, 

681 
Whether  judge  may  be  referee,  20,681 
Whether  referee   must  be  an  attorney, 
20,681 
Setting  aside  report,  see  infra.  Motion. 
'Several 

Conference,  20,  687,  701 
Stenographers,  23,  561 
Stenographer's  fees,  23,  561 
:Supplementary  Proceedings,  24,  634 
Appointment,  24,  634 
Oath,  24,  634 
Powers  and  duties,  24,  634 
Punishment  for  contempt,  24,  669 
Removal,  24,  634 
Report,  24,  63s 
Waiver  of  oath,  24,  634 
To  inform  court,  20,  712 
Torts,  20,  677 
Trial  or  Hearing,  20,  689 
Adjournment,  20,  690 

Absence  of  material  witnesses,  20,690 
Applications  to  the  court,  20,  690 
Discretion  of  referee,  20,  690 
Grounds  justifying,  20,  690 
Imposition  of  conditions,  20,  690 
On  motion  of  referee,  20,  690 
Power  of  referee,  20,  690 
When  court  will  interfere,  20,  690 
Amendments  to  pleadings,  20,  696 
Change  of  venue,  20,  6go 
County  of  venue,  20,  690 
Evidence,  20,  691 
Admission  of,  z  o,  691 

After  party   has   rested   his  case, 

20,  692 
After  summing  up,  20,  692 
Asking  for  specific  ruling,  20,695 
At  what  time  evidence  may  be  re- 
ceived, 20,  692 
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Discretion  of  referee,  20,  692 
Examples,  20,  692-696 
Exceptions,  20,  693 
In  general,  20,  691 
Private  view,  20,  696 
Rejecting  evidence    after    parties 
are  no  longer  before  referee,  20, 

695 
Reserving    question    of    admissi- 
bility, 20,  692 
Striking   out    improper   evidence, 

20,69s 
View,  20,  696 

Waiver  of  right  to  object,  20,  692 
When  objections  should  be  passed 
upon,  20,  692 
Credibility  of,  20,  696 
Duties  of  witnesses,  z  o,  691 
Securing  attendance  of  witnesses,  zo, 

691 
Swearing  witnesses,  20,  691 
In  general,  20,  689 
Motion  for  dismissal  of  complaint,  20, 

696 
Notice  of  Trial,  20,  689 

Failure  to  appear,  20,  789 
Service,  20,  689 

Waiver  of  defects  in  notice,  2  o ,  689 
Place  of  trial,  20,  689 
Requests  to  find,  20,  697 
Within  jurisdiction  of  court,  20,  689 
View- 
Consent  of  parties,  20,  696 
In  general,  20,  696 
Private  view,  20,  696 
Volnntary  References,  20,  662 

See    generally.     Arbitration     and 

Award. 
Agreement  to  refer  to  particular  ref- 
eree, 20,  664 
Appearance    before    another     referee 

than  one  chosen,  20,  664 
Appointment  of  referee,  2  o,  664 
At  common  law,  20,  662 
Compelling  party  to  acquiesce  in  refer- 
ence, 20,  663 
Consent  as  estoppel,  20,  663 
Consent  of  parties,  zo,  662 
Federal  court,  20,  662 
Form  of  suit,  20,  664 
Necessity  of  all   parties'   consent,  20, 

663 
Necessity  of  new  consent  for  new  trial, 

20,  663 
New  trial,  20,  663 
Party   whose    name   is   unknown,  20, 

663 
Revocation  of  consent,  20,  663 
Rules  of  court,  20,  662 
State  courts,  20,  662 
Waiver  of  formal  defects,  20,  664 
Waiver  of  objection,  zo,  664 
Waiver  of  right  to  trial  by  jury,  20,  664 
When  written  consent  may  be  waived, 

20,  663 
Whether  consent  entered  of  record,  2  o, 
663 
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REFEREES— CojziJ'rf 
Voluntaxy  References — ConVd 

Whether  consent  implied,  20,  662 
Whether  consent  must  be  in  writing, 
20,  663 
Waiver  of  Objections 

Failure  to  apply  for  relief,  20,  703 
To  order,  20,  683 
To  referee,  20,  682 
Where  infants  are  defendants  in  chan- 
cery, 5,  496/' 
Witness,  20,  687,  691 
REFERENCES 

Notes  and  references,  16,  786 
With  reference  to,  14,  6i6 
REFINE,  20,713 
REFINEMENT,  20,713 
REFORMATION    OF    INSTRUMENTS, 

20.  713 

See  Fraud. 

As  to  ■what  constitutes  mistake,  see  Mis-, 

TAKE. 

Acknowledgment,  1 5 ,  662 
Actions  at  Law 

In  Pennsylvania,  1 1 ,  1015^ 
Adding  to  the  instrument,  20,  719 
Adequate  remed3'  at  law,  20,  719 
Alterations,  20,  715 
Award  of  Arbitrators,  15,  666 

Award  not  executed,  i  5,  667 

Error  of  judgment,  15,  667 

Mistake  apparent  on  face  of  award,  15, 
667 

Mistake  in  submitting  demands,  15,  666 

Mistake  of  law,  15,  667 

Mistake  upon  a  doubtful  poi^nt,  1 5 ,  667 

When  equity  will  interfere,  15,  666 
Bills  and  Notes,  1 5 ,  669 

After  note  has  merged  into  judgment, 
15,  671 

Examples,  15,  669,  670 

Mistake  as  to  legal  effect,  i  5,  670 

Omission  to  fix  rate  of  interest,  1 5 ,  670 

Omitted'words,  15,670 

What  notes  will  be  reformed,  i  5,  669 
Bonds,  I  5 ,  669 

Bond  left  partly  blank,  15 ,  669 

Examples,  1 5 ,  669 

In  general,  15,  66g 

Sureties,  15,  669 

When  equity  will  interfere,  15,  669 
Boundaries,  2 ,  496 ;   15,  655,  656 
Compromises,  i  5,  668 

Family  compromises,  15,  668 

Mistake  of  fact,  i  5 ,  668 

Mistake  of  law,  15,  668 

When  equity  will  interfere,  15,  668 
Costs,  I  5 ,  655 
Date,  1 5 ,  661 
Deeds,  15.  655;  20,  714 

Assignee's   right   to  reformation,    15, 
658 

Boundaries,  2,  496;  15,  655,  656 

Correction   after   sale  on   foreclosure, 
15,658 

Defective  deed  of  married  women,  15, 
662 
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Deficiency,  15,659 

Describing  tract  as  containing  certaiix 

number  of  acres,  i  5 ,  660 
Description,  2,  496;  15,  652,  655 
Different  conveyances  in  which  same 

mistake  was  made,  i  5,  658 
Examples,  i  5,  655-663 
Foreclosure  proeggdings  on  mortgagCt 

15,658 
Great  difference  between  estimate  and 

real  quantity  of  land,  15,  661 
Husband's  name  inserted  as  grantee  by 

mistake,  9,  42 
In  general,  15,655 
Intention   to  convey   more  land  thaa 

deed  covers,  1 5 ,  659 
Interest  conve3'ed,  1 5 ,  66,1 
Judicial  sale,  15,  659 
Land  conveyed  by  ipetes  and  bounds, 

15,  65s 
Mistake  as  to  quantity  of  land,  1 5, 657 
Mistake  in  date,  i  5,  661 
Mistake  in  names  of  parties,,  15,  661 
Mistake  in  names  of  points  of  compass, 

1 5 ,  662 
Mistake  in  numbers,  1 5 ,  662 
Mistake  set  up  bv  way  of  defense,  15, 

655 
More  or  less,  i  5 ,  659 
More  or  less  land  than  sold,  i  5,  656 
Omission  of  name  of  trustee,  i  5,  663 
Omissions   of    formality    by    married, 

women,  15,  662 
Representative  of  grantor,  1 5 ,  658 
Seals,  15,  66i 
Statute  of  frauds,  15,  658 
What  mistakes  may  be  corrected,  15, 

655 
Where    grantor   has   no   interest,   15, 

662 
Where  there  is  no  warranty,  15,  657 
Words  of  inheritance,  1 5 ,  661 

Default,  15,  666 

Description  of  land,  2,  496;   15,  652,655, 

Distinguished  from  rescission,  15,  647 

Doubtful  meaning,  20,  715 

Draughtsman's  Mistake,  i  5,  673;  20,  714 
Draughtsman  as  agent  of  either  partj', 

15,674 
Examples,  15,  673 
Failure  to  read,  15,  675 
Fraud  or  deceit,  1 5 ,  675 
Negligence  of  the  parties,  15,  674 
Whether  it  will  be  corrected  In  equity, 
15,673 

Examples,  20,  713-717 

Examples  of  mistake,  15,  651-655;   20. 

714 
Form  of  relief,  20,  715 
Fraud  on  creditors,  15,  678 
In  law,  20,  719 

Instrument  defective  at  law,  1 5 ,  654 
Insurance  Policies,  1 1,  346;  15,  671 

Examples,  15,671-673 

Form  of  policy,  i  5,  673 

In  general,  15,  671 

Mistake  of  law,  i  5 ,  671 
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Parol  testimony,  i  5,  6^3 

Renewal,  15,  672 
Intention,  20,  713,  719 
Judicial  Froceedings,  1 5 ,  665 

Default,  15,666 

Examples,  1 5 ,  665,  666 

Fraud,  accident,  or  mistake,  15,  666 

In  general,  15,  665 

Proceedings  at  law,  1 5 ,  666 

When  equity  will  grant  relief,  16,  665 
Judicial  sale,  15,  659 
Jurisdiction,  20,  719 
Lost  instruments,  20,  718 
Marriage  settlement,  14,  548;  15,671 
Married  women,  14,  632;  15,  662 
Mistake,  15,  651 ;  20,  714 

Agreement  to  reform   an   instrument, 
15,653 

Alterations  and  proof,  i  5,  653 

Costs,  I  5,  655 

Defined,  20,  714 

Equity,  15.  5SS 

Established  beyond  reasonable  doubt, 

15,652 
Examples,  15,651-655;  20,714 
In  general,  15,  651 

Instrument  executed  by  surety,  15,654 
Intention  of  parties,  15,  651 
Must  be  mutual,  i  5,  653 
Of  law,  I  5 .  653 
Of  one  party,  20,  715 
Omission  of  material  stipulation,   15, 

65s 
On  one  side,  i  5,  652 
Sufficiency  of  evidence,  15,  651 
When  reformed  instrument  takes  effect, 

15,654 
More  or  less,  i  5 ,  656,  659 
Mortgages,  i  5  >  655 

Assignee's  right  to  reformation,  15,658 

Boundaries,  1 5 ,  655   656 

Correction    after  sale   on   foreclosure, 

15,658 
Defective  deed  of  married  women,  15, 

662 
Deficiency,   1 5 ,  659 
Describing  tract  as  containing  certain 

number  of  acres,  15,  660 
Description,  15,  655 
Different   conveyances  in  which  same 

mistake  was  made,  i  5}  65S 
Examples,  15,  655-663 
Foreclosure  proceedings  on  mortgage, 

15.658 
Great  difference  between  estimated  and 

real  quantity  of  land,  i  5,  661 
In  general,  i  5 ,  655 
Intention   to   convey  more   land    than 

deed  covers,  15,  659 
Interest  conveyed,  15,661 
Judicial  sale,  15,  659 
Land  conve^'ed  by  metes  and  bounds, 

15,655 
Mistake   as   to  quantity   of  land,    15, 

657 
Mistake  in  date,  15,  66t 
Mistake  in  names  of  parties,  i  5,  661 
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Mistake   in   names   of  points  of  com- 
pass, I  5 ,  662 
Mistake  in  numbers,  15,  662 
Mistake  set  up  by  way  of  defense,  15, 

655 
More  or  less,  1 5 ,  659 
More  or  less  land  than  sold,  i  5,  656 
Omission  of  name  of  trustee,  15,  663 
Omissions    of     formality    by    married 

women,  15,  663 
Representative  of  grantor,  i  5,  658 
Seals,  15,  661 
Statute  of  frauds,  15,  658 
What   mistake   may  be  corrected,  15, 

655 
Where  grantor  has  no  interest,  i  5,  662 
Where  there  is  no  warrant}',  i  5,  657 
Words  of  inheritance,  15,  661 

Name,  15,  661,  663 

Natural  love  and  affection,  15,  678 

Omissions,  20,  715 

Parol  evidence,  15,  649,  673 

Parol  Evidence  of  Mistake,  1 5 ,  649 
Admissibility,  15,  649 
Degree  of  Proof  Beqnired,  i  5,  649,  650 
"Admitted  or  directly  proved,"  15, 

651 
"  Clear,"  15,  650 

"  Clear  and  overwhelming,"  i  5,  650 
"  Clear  and  satisfactory,"  i  5,  650 
"  Clear,    precise,  and    indubitable," 

15,650 
Contradictory  evidence,  15,  651 
Mistake  must  clearly  appear,  1  5, 649 
Reasonable  doubt,  15,  650 
"Satisfactory,"  15,  650 
"  Strongest  and  most  convincing  evi- 
dence," 1 5 ,  650 
Where  mistake  is  denied  in  answer, 

15,650 
General  rule,  15,  649 
Parties,  15,  681 

Grantees  of  original  parties,  i  5,  682 
'    To  actions,  17,655 

Whether  original  parties  must  appear 

before  court,  15,  681 
Who   must  be  made   parties,  15,681, 
682 
Patent  law,  i  8,  143 
Pleading,  20,  720 
Powers,  15,  664 

Defective  execution  of  power,  i  5 ,  665 
Examples,  i  5 ,  664,  665 
In  general,  15,  664 
Instructions  as  to  execution,  15,  664 
Jurisdiction  of  equity,  15,  664 
Non-execution  of  instrument,  15,664 
Public  Officers.  1 5 ,  675 
County  Clerk,  i  5 ,  675 

Entering  judgments,  15,  675 
Examples,  15,  675 
Fixing   the    penalty  of  a  guardian's 
bond,  15,  675 
Sheriffs,  i  5 ,  676 
Conduct  of  public  sales,  i  5,  676 
Misdescription  jn  deed,  15,  676 
Reasons  for  reformation,  20,  719 
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REFORMATION    OF   INSTRUMENTS— 

Confd 

Receipts,  i  5,  671 

Rescission,  2  i ,  37 

Seal,  15,  6(51 

Sheriff's  deeds,  2  2 ,  698 

Specific  performance,  15,  677;  22,  933 

Status  quo,  20,  718 

Subsequent  Purcliasers,  i  5 ,  679 

Bona  fide  purchasers,  15,  680 

Judgment  lien,  15,  680 

Mortgagee  as  purchaser  for  value,  i  5, 
681 

Notice  of  mistake,  i  5,  680 

Where  purchasers  would  not  be  harmed 
by  a  correction,  i  5,  680 

Without  value,  i  5,  680 
Surety,  i  5 ,  654 
Terms  of  agreement  omitted  by  mistake, 

20,  714 
The  rule,  20,  713 
Tontine  policy,  26,  67 
Trusts  and  trustees,  27,  67,  308 
Tinder  Codes 

Reformation  and  enforcement  in  the 
same  action,  1 1 ,  loi^d 
Vendor  and  purchaser,  28,  153 
Voluntary  conveyances,  i  5 ,  678 
Where  no  agreement  has  been  entered 

into,  20,  715 
171118,  I  5 ,  663 

Advances,  1 5 ,  664 

Description  of  legacies,  i  5,  664 

Description  of  property  conveyed,  15, 
663 

Jurisdiction    of  court    of   equity,    15, 
663 

Omissions,  15,664 

Name  of  legatee,  15,663 

Parol  evidence  by  legatee,  1 5 ,  664 

What  mistakes  will  be  corrected,  1 5 , 
663 
REFORMATORY,  20,  721 

See  House  of  Refuge  and   Correc- 
tion. 
REFUGE,  see   House   of   Refuge  and 

Correction. 
REFUSAL 

Distinguished  from  neglect,  16,  385 
Refusal  of  property,  20,  721 
REFUSE,  20,721 

Distinguished  from  fail,  7,  659 
Neglect  or  refuse,  16,  385 
Object  or  refuse,  17,2 
REGISTERED 

Registered  voters,  20,722 
REGISTRATION,  20,721 

See    Elections  ;     Recording    Acts  ; 

Records. 
REGULAR,  20,  722 

And  irregular  conventions,  2  i ,  997 
Regular   depot,  stopping  place,  station, 

20,  722 
Regular  election,  20,  722 
Regular  proceedings,  20,  722 
Regular  session,  2  o,  723 
Regular  station,  1 9',  909 


REGULATE,  20,  723;  21,  295 
REGULATE     COMMERCE,    see    Inter- 
state Commerce;  Taxation. 
REGULATION,  20,  725 
REGULATIONS 

Annexed  territory,  15,  1018 
Conveyance  of  Property 

Defective  ordinance,  15,  1066 
Reasonable  regulations,  19,  1078 
REHEARING,  20,  725 
In  Equity 

At  what  time  granted,  16,  612 

Grounds,  16,  613 

Principles   applied   to   suit  at  law,  16, 

613 

What  decisions  may  be  subject  of  an  , 
application,  16,613 
Most  of  court  new  members,  i  2,  57 
Motions,  1 5 ,  924 

Costs  of  motion,  15,  925 

Discretion  of  court,  i  5,  924 

In  general,  15,  924 

Misapprehension  of  fact,  i  5 ,  924 

Mistake  of  law,  1 5 ,  924 

To  whom  application  should  be  made, 

15,925 
Where  there  is  remedy  by  appeal,  i  5 , 

924 
Whether  order  is  reviewable,  15,  925 
REIMBURSE,  20,725 
REIMBURSEMENTS 

Where  one  tenant  has  paid  taxes,  1 1, 1109 
REINSURANCE,  see  Insurance. 
REJOIN,  20,  725 
REJOINDER,  20,  725 
RELATE 

Relate  to,  14,  616 
RELATION,  20,726 

Admissibility  of  deed  executed  subsequent 
to  the  commencement  of  an  action  in- 
volving title,  20,  731 
Application  in  attachment  cases,  20,  734 
Application  in  foreclosure  sales,  8,  273  ; 

2°.  733 

Application  of  doctrine  in  general,  20, 
726  ( 

As  affecting  the  operation  of  statute  of 
limitations,  20,  731 

Attachment  cases,  20,  734 

Bankruptcy,  20,  737 

Collateral  acts,  20,  727 

Deeds,  20,  737 

Definition,  20,  726 

Doctrine  as  applied  to  escrows,  2  o,  734 

Doctrine  of  Relation  as  Applied  to  Extend- 
ing Executions  in  New  England  States, 

zo.  735 

Examples,  20,735,736 

In  general,  20,  735 

Legal  title,  20,  735 

Time  to  which  extension  relates,  20, 
736 
Ejectment,  2  o,  733 
Escrow,  20,  734 
Execution  Sales,  12,  221 ;  20,  727 

Amended  or  lost  deed,  20,  729 

Application  of  the  doctrine,  20,  727 
450  Vol.  II. 


Jtelation  or  Belative. 


INDEX-DIGEST. 


Belease. 


Attachment,  20,  727 
Docketing  of  judgment,  20,  727 
Doctrine  as  Affecting  Possession,  20,  730 
Action  for  waste,  20,  730 
Necessity  of  sheriff's  deeds,  20,  730 
Rents  and  profits,  ao,  730 
Title,  20,  730 
Effect  from  time  lien  attaches,  20,  727 
In  general,  20,  727 
Issuing  of  execution,  20,  727 
Levy,  20,  727 
Redemption,  20,  729 
Relation  back  to  levy,  20,  728 
Statutory  enactments,  20,  727 
Executors  and  Administrators,  20,  736 
Act  must  have  been  for  benefit  of  es- 
tate, 7,  19s 
Affecting  status  of  executor  de  son  tort, 

7,  195 
Of  new  and  additional  bond,  7,  215 
Rendering  valid   acts   before  granting 
of  probate  {)y  letters  of  administra- 
tion, 7,  193,  194 
Foreclosure  of   mortgages,   8,   373;    20, 

7.13 
Foreclosure  sale,  20,  733 
Government  patents  for  land,  20,  735 
Homestead,  20,  737 
Insolvency,  20,  737 
Insurance,  20,  736 
Judicial  sale,  20,  737 
Leases,  20,  736 
Life  insurance,  20,  736 
Limitation  of  Action 

Conflict  of  authority,  20,  732 

Ejectment,  20,  733 

Purchaser  at  execution  sale,  20,  731 
Mechanics'  liens,  20,  736 
Patents,  20,  735 
Public  Lands,  ig,  353 

Patent,  19,353- 
Relation  in  New  England  States,  2  o,  735 

Xime  to  vvhich  extent  relates,  20,  736 
Receivers,  20,  736 
Recording  acts,  20,  736 
Rights  of  third  parties,  20,  726 
Sheriff 

Deeds,   12,221;  20,727 
Strangers,  20,726 
Tax  titles,  25,  718 
Treaties,  26,  543 
Trusts,  20,  735 
Void  acts,  20,  727 
RELATION  OR  RELATIVE,  20,738 
See  Family  ;  Jury   and  Jury  Trial  ; 

Kindred;  Next  op  Kin;  Pedigree. 
Mutual  insurance,  16,  51 
Scope  of  the  term,  20,  738 
Whether  wife  relation  of  her  husband, 

20.  738 
RELATORS,  see  Mandamus. 
RELEASE,  20,  739 
See  Receipt. 

Of  sureties,  see  Suretyship. 
Wife's  release  of  dower,  see  Dower. 
Action  for  Death 

Release  by  deceased,  20,  764 
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Agency,  20,  749 

Contingent  liability,  20,  749 

Where  no  special  authority,  20,  749 
As  a  discharge  of  debtor,  5,  202 
Attorney  and  Client,  20,  749 

Claim  or  judgment,  20,  749 

Indorser  on  note,  20,  749 

In  general,  20,  749 

Satisfaction,  20,  749 

Special  authority,  20,  749 

Without  consent  of  counsel,  20,  762 
Bills  and  Notes,  20,  751 

Alteration  of  instrument,  20,  751 

Extension  of  time  to  maker,  20,  751 

Indorser  released  by  payment,  20,  751 

Release  to  joint  maker,  20,  751 
Bonds 

Belease  of  One  Obligor  as  Release  of  AH, 

20,  751 

Covenant  not  to  sue,  20,  751 

In  general,  20,  751 

Intention,  20,  751 

Obligor  released  by  operation  of  law, 

20.  751 
Question  of  law  and  fact,  20,  751 
Receipt  under  seal,  20,  751 
Burden  of  proof,  20,  757 
By  Acts  of  Parties 

Destro^'ing  evidence   of  indebtedirets, 
20,  752 

Examples,  20,752,753 

In  general,  20,  752 
By  Estoppel,  20,  752 

Examples,  20,  752 

In  general,  20,  752 
By  operation  of  law,  20,  740,  743 
Capacity 

Claim  for  personal  injury,  20,  762 
Conclusiveness  of,  20,  747 

Court  of  law,  20,  747 

Duress,  20,  748 

Heirs  of  expectancy',  20,  748 

In  equity,  20,  747 

Parol  release,  20,  747 

Release  obtained  by  accident  or  mis- 
take, 20,  74S 

Release  obtained  by  fraud,  20,  748 

Release  under  seal,  20,  747 

Releasor's    want    of    mental    capacity, 
20,748 

Upon  the  parties,  20,  747 
Condition  subsequent,  13,  779,  780 
Consideration,  20,  741,  744 

Necessity,  20,  744 

Necessity  of  showing,  20,  741 

Not  coming  to  releasee,  20,  745 

Nudum  pactum,  20,  745 

Parol  release,  20,  742 

Seal,  20,  744 

Slight  consideration,  20,  744 

Where  release  is  under  seal,  20,  741 

Which  does  not  pass  to  releasor,  20, 

74S 
Construction,  20,  745 

By  what  law  governed,  20,  747 
Circumstances  surrounding  parties,  2  o , 
746 

Vol.  II. 


Belease. 


INDEX-DIGEST. 


Belease. 


RELEASE— CoB^'rf 
Construction —  Contd 

Examples,  20,  745,  746 

Generally,  20,  745 

General  words  coming  before  par- 
ticular ones,  20,  746 

Particular  recitals,  20,  746 

Parties  released  not  in  esse,  20,  747 

Right  of  which  lessee  was  in  ignorance, 
20,  746 

Time  of  execution,  20,  745 

Treated  as  a  grant,  20,  746 
Corporation 

Claim  for  personal  injuries,  20,  761 
Covenant  Not  to  Sue,  20,  743 

See  infra.  Implied  Release. 

New  cause  of  action,  20,  744 

Not  to  sue  one  of  the  several  obligors, 
20,744 

Not  to  sue  within  given  time,  20,  743 

Parol  release  of  sealed  instrument,  20, 

744 
Where  general,  20,  743 
Debts,  2o,  75S 

By  one  partner,  20,  759 

Death  of  joint  maker  of  note,  20,  761 

Declared  intention  to  release,  2  o,  758 

Infant,  20,  760 

Intention  of  parties,  20,  759 

Joint  creditors,  20,  759 

Joint  obligor  discharged  by  operation 

of  law,  20,  761 
Judgment  without  satisfaction,  20,  761 
Lien,  20,  758 
Promise  to  look  to  one  joint  debtor  for 

payment,  20,  760 
Release  of  one  of  several  joint  debtors 

as  release  of  all,  5,  203;  20,  759 
Release  of  one  partner,  20,  760 
Where  debtor  surrenders  all  propert3', 

20,  758 
Whether  release  must  be  under  seal, 
20,  760 
Definition,  20,  740 
Delivery,  20,  745 

Delivery  in  escrow,  20,  745 
Necessity,  2  o,  745 
Distinguished  from  receipt,  19,  11 13 
Duress,  20,  748 

Claims  for  personal  injury,  20,  763 
Errors,  20,  767 
Escrow,  20,  745 

Executors  and  Administrators,  5,  203;  7, 
258;  2  o,  449 

Appointment  of  Debtor,  5,  203;  7,  259 

In  Massachusetts,  7,  25S 

In  Pennsylvania,  7,  25S 

Change  of  the  common-law  rule,  7,  258 

Effect    of    appointment  of    debtor  as 

executor  or  administrator,  5,  203;  7, 

259 

Examples,  20,  749,  750 

General  release  of  all  demands,  20,  749 

Including  his  own  debt  in  inventory, 
7,258 

In  extinguishment  of  mstrument  ren- 
dering debt  realized  assets,  7,  259 
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In  general,  20,  749 

Liability'  of  sureties,  7,  258 

Mortgage,  20,  750 

Note  made  by  two  executors,  2  o,  750 

One  of  two  administrators,  20,  749 

Power  to  Release,  20,  749 

Right  of  action  for  toi  t,  7,  284 
Power  to  release  debts,  7,  284 
Expectancy,  20,  748,  750 
Consideration,  20,  750 
Validity,  20,  750 
Express  release,  20.  741 
Extension  of  a  note  without  consent  of 

surety,  5,  203 
Foreclosure  of  mortgages,  8,  231 
Form,  20,  740 

Examples,  20,  740,  741 
What  words  will  or  will  not  constitute- 
a  release,  20,  740,  741 
Fraud,  20,  748 

Claim  for  personal  injur3',  20,  763 
Pleading,  2  o,  767 
Heirs,  see  infra.  Expectancy. 
Implied  Release,  20,  740,  743 
Covenant  Not  to  Sue,  20,  743 
New  cause  of  action,  20,  744 
Not  to  sue  one  of  the  several  obli- 
gors, 20,  744 
Not  to  sue  within  given  time,  20,  74J 
Parol  release  of  sealed   instrument, 

20,  744 
Where  general,  20,  743 
Destruction  of  the  bond,  20,  743 
Examples,  20,  743,  744 
From  acts  of  the  parties,  20,  743 
Operation  of  law,  20,  74-5 
What  amounts  to,  20,  743 
Infants,  20,  760 

Claim  for  personal  injury,  20,  763 
Insanity,  ao,  748 

Claim  for  personal  injury,  20,  762 
Joint  Tenants  and  Tenants  in  Common, 

zo.  749.  7S4 

Release  for  trespass  to  the  land,  20, 745 

Release  of  rent,  20,  749 

Trespass,  2  o,  765 

When  co-tenant  bound,  20,  749 

Kinds  of  release,  see  infra.  Implied 
Release;  Parol  Release;  Re- 
lease Not  Under  Seal;  Release 
Under  Seal. 

Lease  and  release,  i  9,  1075 

Marriage 

Intermarriage  of  debtor  and  creditor,. 

S.203 
Married  Women,  1 4 ,  624 

Distinguished  from  receipt,  14,  624 
Mechanics'  lien,  15,  116,  125 
Mere  expression  of  intention  to,  20,  74J 
Mistake,  20,  748 

Claims  for  personal  injury',  20,  763 
Modes  of  conveyancing,  ig,  1075 
Municipal  Corporation 

Claim  for  personal  injury,  20,  761 
Mutual  insurance,  16,  74 
Of  easements,  6,  146 
Parol  evidence,  i  7,  430 
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Parol  Release,  20,  742 

Consideration,  20,  742 

Mere  expression  of  intention,  20,  743 

Validity,  20,  743 
Particular  form   of  words  necessary,  5, 

202 
Partition,  20,  754 
Partnership,  17,  looi 

Debts,  20,  759 

Whether  release  of  one  partner  re- 
leases firm,  20,  760 
Personal  Claims,  20,  758 

See  infra,  Debts  ;  Torts. 
Personalty,  20,  758 
Pleading,  20,  766 

Defendant,  20,  766 

In  general,  20,  766 

Plaintiff,  2  o,  766 

Seal,  20,  767 

Setting  aside  action  for  fraud,  20,  767 
Proof,  20,  767 

Puis  darrein  continuance,  18,  517 
Quitclaim,  19,  1075;  ^"i  7S4 

Covenant  running  with  the   land,  20, 

758 
Deed  at  judicial  sale,  20,  758 
Deeds  by  public  officers,  20,  758 
Deed  to  administrator,  20,  758 
Effect,  20,  755,  756 
Estoppel 

After-acquired  title,  7,  10 
Fraud,  20,  755 

Legal  or  equitable  title,  20,  756 
Risk  of  imperfection  in  title,  20,  755 
Statutes,  20,  755 
Substequently-acquired  title  of  grantor, 

20,  756 
What  are  sufficient  operative  words,  2  o, 

'     754 
Whether  a   primary    conveyance,  20, 

755 

Whether  grantee  and  quitclaim  is  bona 
fide  purchase,  16,833 

Whether  necessary  that  grantee  should 
have  possession,  20,  755 

Whether  quitclaim  deed   is  a  convey- 
ance, 4,  137 

Words  of  deed,  20,  754 
Beal  Covenants,  i  g ,  1009 

Estoppel,  I  9,  1021 

Form  of  release,  19,  1009 

In  general,  i  9,  1009 

Instrument  necessary  to  effect  release, 
I  9,  1009 

Matter  in  pais,  19,  1009 

Record,  19,  loio 

Secret  equities,  i  9,  loio 

Subsequent  purchasers,  19,  loio 

Validity  of  release  against  assignee,  i  9, 
1009 

Where  one  has  parted  with  all  his  in- 
terest in  the  land,  i  9 ,  1009 
Heal  Property,  20,  753 

Effect  at  common  law,  20,  753 

In  general,  20,  753 

Instances   of   release  of  claim  against 
realty,  20,753 
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Quitclaim,  19,  1075;  20,  754 
A    subsequently-acquired    title    of 

grantor,  20,  756 
Covenant  running  with  the  land,  20, 

758 
Deed  at  judicial  sale,  20,  758 
Deeds  by  public  officers,  20,  75S 
Deed  to  administrator,  20,  758 
Effect,  20,  755,756 
Fraud,  20,  755 

Legal  or  equitable  title,  20,  756 
Risk   of  imperfection    in   title,    20, 

755 
Statutes,  20,  755 
What  are  sufficient  operative  words, 

20,754 
Whether  a  primary  conveyance,  20, 

755 
Whether     necessary    that     grantee 

should  have  possession,  20,  755 
Words  of  deed,  20,  754 
Release  to  one  out  of  possession,  20, 

754 
Technical  principles,  20,  753 
Tenants  in  common,  20,  754 
Words  employed,  20,  753 
Words  of  inheritance,  20,  754 
Receipts,  19,  1123 
Recording  act,  20,  533 
Release  not  under  seal,  20,  742 
Release  Under  Seal,  20,  741 
Abolition  of  seal,  20,  742 
Conclusiveness,  20,  747 
Necessity,  20,  760 
Necessity  of  consideration,  20,  745 
Proof  of  consideration,  20,  741 
Release    of   one    of    several    obligors 
bound  jointly,  20,  741 
Removal  of  causes,  20,  992 
Seal,  2  I,  904 

See  infra.  Release  Under  Seal. 
Subject-Matter  of  Release,  20,  750 

See  infra.  Bills  and  Notes;  Bonds; 

Debts;  Torts. 
Examples,  20,  750 
In  general,  20,  750 
Torts,  20,  761 
Claims  for  Personal  Injury,  20,  761 
Acquainted' with  contents  of  release, 

20,  762 
Action  for  death,  20,  764 
Consideration,  20,  762 
Corporations,  20,  761 
Fraud,  20,  763 
In  general,  20,  761 
Mental  capacity,  20,  762    ^ 
Mistake,  20,  763 
Person  under  influence  of  drugs,  20, 

753 
Ratification,  20,  763 
Torts,  20,  763 
Undue  influence,  20,  763 
Validity,  20,  761,  762 
'   Release  of  Joint  Tort  Feasors,  20,  764 
Examples,  20,  764,  765 
In  general,  20,  764 
Parol  release,  20,  766 
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RELEASE— Co«/!'rf 
Torts — ConVd 
Release  of  Joint  Tort  Feasors — Contd 
Where  release  stipulates  that  others 

shall  not  be  discharged,  20,  765 
Whether  part  payment  inures  to  the 

benefit  of  all,  20,  766 
Whether  release  to  one  is  release  to 
all,  20,  765 
Trusts  and  Trustees,  20,  752  ;  2  7,  137 
General  release  by  trustee,  20,  752 
Whether 'cestui  que  trust  bound,   20, 

752 
Verbal  release,  20,  742 
Whether  release  is  a  conveyance,  4,  136 
Who  May  Release,  20,  748  ' 

Agents,  20,  749 

Contingent  liability,  20,  749 

Where  no  special  authority,   20,  749 
Attorneys,  20,  749 

Claim  or  judgment,  20,  749 

Indorser  on  note,  20,  749 

In  general,  20,  749 

Satisfaction,  20,  749 

Special  authority,  749 
Capacity  in  general,  20,  748 
Executors  and  Administrators,  2  o,  749 

Examples,  20,  749,  750 

General  release  of  all  demands,   20, 

In  general,  20,  749 
Mortgage,  20,  750 
Note  made  by  two  executors,  20,  750 
One  of  two  administrators,   20,  749 
Joint  Tenants  and  Tenants  in  Common, 
20,  749 
Release  for  trespass  to  the  land,' 20, 

749 
Release  of  rent,  20,  749 
When  co-tenant  bound,  20,  749 
RELEVANT,  20,  768 
See  Evidence. 
Definition,  7,  47 
RELICT,  20,  768 

RELICTION,  see  Accretion;   Derelic- 
tion. 

In  lakes  and  ponds,  1,  137 
RELIEF 

Praver,  see  Bill  in  Equity. 
RELIGION,  20,769 
See   Religious    Liberty;    Religious 

Societies. 
As  to  communications  to  priests  and  cler- 
gymen, see  Privileged  Communica- 
tions. 
Competency  of -witnesses ,  see  Witnesses. 
Charitable  trusts  for  religious  purposes, 

3,  130 

Parent  and  child,  17,  346 

Public  worship,  i  9,  304 
RELIGIOUS  LIBERTY,  13,  .509;  20,769 

Competency    of -witnesses,   see   Wit- 
nesses. 

Sunday  la-ws,  see  Sunday. 

Compulsory  attendance  on  religious  wor- 
ship, 20,  771,  796 

Constitutional  guaranties,  3,  724 


Constitutional  Law 

Establishment  of  religion,  20,  771 
Definition,  13,  509 
Establishment  of  religion,  20,  771 
Examples,  13,  509 
Granting  privilege  to  one  sect  not  enjoyed 

by  another,  20,  795 
History  of  amendment  securing  religious 

liberty,  20,  769 
Liberty    distinguished    from    toleration, 

20,  770' 
Limitations,  18,  765 
Police  Powers,  1 8 ,  764 

Examples,  ife,  765 

In  general,  1 8 ,  764 

Morals,  18,765 

Polygamy,  18,  765 

The  constitutional  guaranty,  1 8 ,  764 
Provisions  of  the  United  States  constitu- 
tion, 20,  769 
Public  Officers 

Oath,  I  9,  443 
Qualification  to  office,  20,  771 
Restraint    upon   expression    of  religious 

belief,  20,  771 
Restraint  upon  the  free  exercise  of  re- 
ligion, 20,  771 
Schools,  see  Schools. 
State  constitutional  provisions,  2  o,  770 
State  constitutions,  20,  795 
Statutes  punishing  blasphemy,  2,  424;  3, 

72s 
Support  by  taxation  of  religious  instruc- 
tion, 20,  771 

RELIGIOUS  PURPOSES,  20,772 
Succession  Taxes 

Exemption  from  taxation,  24,  444 
RELIGIOUS  SOCIETIES,  20,  773 

See   Chapels;   Charities;    Disturb- 
ing   Meeting  ;    Mortmain  ;    Pews; 
Religious  Liberty. 
See  generally.  Societies  and  Clubs. 
As  to  pe-w  rights,  see  Pews. 
Subscriptions,  see  Subscriptions. 
Actions 
Against  Society,  20,  8:13 

Action   by  minister   to    recover    his 

salary,  20,  823 
Corporate  name,  20,  822 
De  facto  officers,  20,  822 
Name  in  which  Suit  Should  Be  Brought, 
20,  822 

Against  trustees.  20,  822 
Where  statute  requires  suit  to  be 
brought  against  trustees,  20,  S22 
Where    suit    cannot    be    brought 
against  corporation,  20,  822 
Service  of  process,  20,  822 
By  Society,  20,  82 1 

See    infra.    Injunction;    Manda- 
mus ;  Quo  Warranto. 
Action    for   nuisance   for  disturbing 

meeting,  20,  820 
By  whom  suit  should  be  brought,  20, 

821 
On  contracts,  20,  821 
Proof  of  incorporation,  20,  821 
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Replevin,  20,  819 
Torts,  20,  819 
Trover,  20,  819 
Admission  of  Member 

Whether   under   control  of  court,  20, 

777 
Adverse  possession,  20,  805 
Agents,  personal  liability  of,  i ,  406 
Alienation  and  sale^  see    infra,    Prop- 
erty. 
Assignment  for  Benefit  of  Creditors,  20,  816 

In   absence   of  statute  provisions,  20, 
816 

In  general,  20,  816 

Necessity  of  leaVe  of  court,  20,  816 
Attorney  at  lq.w,  20,  819 
Borrowing  Money,  20,  817 

Bishop  of  Catholic  church,  20,  818 

Incorporated  religious  societies,  20,817 

Individual  liability,  20,  817 

Liability,  20,  817 

Note  from  trustee,  20,  818 

Unincorporated  religious  societies,  20, 
817 

Where  purpose  is  a  necessary  and  le- 
gitimate one,  20,  817 

Whether   trustees  must   have  express 
authority,  20,  817 
Buildings  for  religious  virorship,   ^,603; 

20,  807,  810 
By-Laws 

Election,  20,  783 

Enforcement  of,  2,  711 

Repeal,  20,  778 
Certificate  of  incorporation,  20,  777 
Change  in  constitution,  20,  778 
Change  of  faith,  20,  797 
Change  of  name,  20,  779 
Charitable  trusts  for  religious  purposes, 

3,  130 
Churcli  Edifice 

Di-vision,  20,  810 

Improvements  and  addition,  20,  807 
Church  Government  and  Control 

When  court  will  interfere,  20,  776 
Church  officers,  see  infra.  Trustees. 
Citizenship,  20,  7S0 
Clergyjnan,  see  infra.  Ministers. 
Congregation 

Meaning  of  term,  3,  660 
Contracts,  20,  792,  81S 

See  infra.  Borrowing  Money. 

Attorney's  fees,  20,  818,  819 

Contract  made  by  synod,  20,  818 

Defending  suit,  20,  818 

Examples,  20,  818,  819 

Expenditures  and  disbursements  made 
by  trustees,  20,  818 

Repairs  made  by  minister,  20,  818 
Control  of  Court 

Admission  of  member,  20,  777 
Corporations,  20,774 

De  facto  corporations,  20,  778 

Incorporation,  20,  777 
Certificate,  20,  777 
Organization  in   New  York,  20,  777 

Threebodies  within  corporation, 2  0,776 
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Court,  Control  of,  20,  797 

Assignment  for    benefit   of  creditors, 
20,  816 

Deposed  minister,  20,  798 

Fraud,  20,  798 

Property,  20,  799 

Reinstating  minister,  20,  798 

Trustees,  20,  794,  795,  797 

Trustees    applying   funds  to  support   a 
minister,  20,  798 

Trustees  diverting  funds,  20,  797 

Visitorial   power,  20,  798 

When  exercised,  20,  776 
Courts 

Whether   judgment  of  religious   soci- 
eties recognized  in,  20,  790 
Creed,  20,  779 
Deacons,  20,  794 
De  facto  corpoi-ations,  20, '778 
De  facto  trustees,  20,  792 
Definition,  20,  773 

Church,  20,  775 

Church   distinguished   from    religious 
societies,  20,  775 

Ecclesiastical  corporations,  20,  774 

Parish,  20,  774 
Denomination,  5,  566 
Dissolution,  20,  826 

Agreement  of  parties,  20,  827 

By  lapse,  20,  826 

By  misuser,  20,  826 

By  nonuser,  2  o,  826 

Death  of  all  members,  20,  827 

Escheat,  20,  S27 

Examples,  20,  826,  827 

For  breach  of  trust,  20,  826 

In  general,  20,  826 

Property  in  an  unprosperous  condition, 
20,  827 

Protest  of  minority  of   members,   20, 
827 

When  court  will  decree,  20,827 
Division 

Effect  on  property,  20,  781 

Interference  with,  by   court  of  equity,. 

20.  7% 
Property  Eights,  3,  135,  20,  809 

Church  edifice,  20,  810 

Court  of  equity  requiring  two  bodies 
to  interplead,  20,  809 

Division  of  church  made  in  pur- 
suance of  proper  authority,  20,809 

Effect  of  secession,  20,  809 

Land  conveyed  for  a  valuable  con- 
sideration, 20,  811 

Majority  changing  purpose  for 
which  property  was  acquired,  20, 
809 

Majority  of  organized  church  prefer- 
new  organization,  20,  810 

Meaning  of  the  term  "  schism,"  20, 
Sio 

Title  of  property  of  divided  congre- 
gation, 20,  810 

To  whom  property  goes,  20,  809,  810 

Where  both  parties  adhere  to  tenets 
and  discipline,  20,  Sio 
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RELIGIOUS  SOCIETIES— Co«<W 

Division —  Contd 

Subordinate  branches,  20,  782 

Trustees,  20,  795 
Ecclesiastical  corporations,  4,  187 
Election  of  officers,  20,  797 
Elections 

Meeting,  20,  783 
Evidence 

Whether  judgment  of  religious  socie- 
ties recognized  as  evidence,  20,  790 
^Excommunication,  20,  782,  790 

Right  to  excommunicate,  20,  790 

Right  to  read  sentence  in  presence  of 
congregation,  20,  790 
Exemption  from  Taxation,  2  5 ,  163 

Bishop's  residence,  25,  165 

Examples,  25,  163-165 

In  general,  25,  163 

Land  upon  which  a  church  is  intended 
to  be  erected,  2  5 ,  164 

Leased  property,  25,  163 

Missionary  societies,  25,  169 

Occasional  secular  use,  25,  164 

Parsonage,  25,  164 

Personal  property,  2  5 ,  164 

Property  used  for  secular  objects,  25, 
164 

Salaries  of  ministers,  25,  165 

To  what  the  exemption  extends,  25, 

'63 

What  denominations  exempt,  25,  163 

Where  church    ceases  to  be  used  for 
religious  services,  25,  164 
Expulsion  of  Memlier,  5,  68S;  20,  789 

See  infra.   Excommunication. 

Causes  for,  i ,  560 

Common-law  rule,  20,  789 

Difference  of  opinions  as  to  interpre- 
tation of  books,  20,  790 

Effect  of,  20,  782 

Episcopal  church,  20,  789 

For  violation  of  rules,  20,  782 

'Hearing,  20,  778,  789 

Mandamus,  14,  153;  20,  823 

To  compel  restoration  of  member, 

20,  S23 
Where  expulsion  was  not  corporate 

act,  20,  823 
Where  no  property  right  is  involved, 
20,  823 

Notice,  20,  789 

Whether  judgment  evidence  in  court 
of  law,  20,  790 
Government  and  Control,  20,  781 
,    See  infra,  By-Laws  ;  Elections. 

Disturbing  religious  meeting,  see  Dis- 
turbing Religious  Meeting. 

Action  of  trustees,  20,  782 

Act  of  majority,  20,  782 

Duty  of  members  to  conform,  20,  781 

Excommunicating  membfer,  20,  782 

Removal  of  person  wilfully  violating 
the  rules,  20,  781 

Submission  of  a  doctrinal   point,  20, 
782 

Use  and  change  of  by-laws,  20,  783 


What  rules  the.  society  may  prescribe, 

20,  781 
Whether  excommunication  impairs  re- 
ligious rights,  20,  782 
Hearing,  20,  789 
Injunction,  20,  825 

Examples,  20,  825,  826 
In  general,  20,  825 

To  restrain  persons  claiming  as  trus- 
tees, 20,  821  / 
When  injunction  will  issue,  20,  825 
When  injunction  will  not  issue,  20,  825 
Jurisdiction,  see  infra.  Courts. 
Jurisdiction  of  Ecclesiastical  Bodies,  20, 
796 

Over  members,  20,  796 
Over  property,  20,  797 
Liability,    see    infra.     Borrowing 

Money;  Contracts;  Torts. 
Libel  and  slander,  13,  418 
Mandamus,  14,  153;  28,823 

Compelling  attendance  of  vestry,  20, 

824 
Examples,  20,  823,  824 
Member  expelled   from    membership, 

14,  153;  20,^823 
Real  property,  14,  153 
To  compel  restoration  of  member,  14, 

153;  20,823; 
To  restore  minister,  20,  823 
To  trustees,  20,  823 
Where   expulsion   was    not    corporate 

act,  20,  823 
Where  no  property  right  is  involved. 
20,  823 
Mechanics'  liens,  15,  30 
Meetings,  20,  783 

Necessity  of  regular  meeting  for  trus- 
tees to  act, '20,  793 
Members, see  infra.  Expulsion  of  Mem- 
ber 

Control  of  court  over  admission,  20,777 
Jurisdiction  over  doctrine  or  discipline, 

20,  796 
Majority,  20,  782 
Qualifications,  20,  779 
Age,  20,  779 
Citizenship,  20,  780 
Creed,  20,  779 
Division,  20,  781 
Examples,  20,  779,  780 
In  general,  20,  779 
Persons  entitled  to  vote,  20,  779 
Public    confession    of    faith   of    the 

church,  20,  779 
Renting  of  pews,  20,  779 
Tenets  of  belief,  20,  781 
Withdrawal,  20,  791 

Abandoning  the  church  property,  20, 

791 
Conditional  or  limited   withdrawal, 

20,  791 
Effect,  20,  791 
Rights,  20,  791 
Ministers,  20,  776,  783 

Action  bj'  minister  to  recover  his  salary, 
20,  823 

Vol.  II. 


Beligious  Societies. 


INDEX-DIGEST. 


Beligious  Societies. 


Bishop's  liability  for  salary,  20,  787 
Closing  church   against  minister,    20, 

78s 
Conduct  warranting  dismissal,  20,  789 
Congregational  church,  20,  787 
Dismissal  for  good  cause,  20,  787 
Dutch  Reformed  church,  20,  793 
Episcopal  congregations,  20,  786 
Excluded  by  trustees,   20,  785 
How  relation  can  be  dissolved  in  Con- 
gregational church,  20,  787 
Injunction  to  trustees,  20,  785 
Intemperance,  20,  789 
Jurisdiction  of  court,  20,  785 
Members  agreeing  to  pay  salaiy ,  2  o,  784 
Minister  changing    in   religious  opin- 
ions, 20,  788 
Misconduct,  20,  781 
Necessity  of  ratification  by  congrega- 
tion, 20,  783 
Official  acts,  20,  793' 
Power  to  fix  salary,  20,  786 
Presbyterian  congregations,  20,  785 
Ratification  by  trustees,   20,  783 
Repairing  parsonage  at  own  expense, 

20,818 
Right  of  trustees  to  employ  minister, 

20,  784 
Right  to  be  retained,  20,  787 
Roman  Catholic  church,  20,  787 
Salary,  20,  7S4 
Salary  from  pew  rent,  20,  787 
Selling  crops,  20,  819 
Support  of  priest  where  bishop  refuses 

to  assign  him  a  charge,  20,  787 
Trustees  neglecting  to  apply  revenues 
of  society  to  minister's  salary,  20,  784 
Trustee  withholding   consent   to   call, 

20,  784 
Unchaste  conduct,  20,  789 
Where  relation  temporary,  20,  786 
Whether   members  bound  individually 

for  salary,  20,  785 
Who  may  call,  20,  783 
Mortgage,  20,  815 

Examples,  20,  815,  816 
Purchase-money  mortgage,  20,  815 
Right  to  give  mortgage,  20,  815 
Where  forbidden  to  sell  property,    20, 

Sis 
ITame 

Change  of  name,  20,  779 

Effect  of  change  of  name  on  property 
right,  20,  782 
ITegllgence 

Invitation,  16,  414 
Notes,  20,  818 
Notice,  20,  789 
Organization,  20,  776 

See  infra,  Elections. 

Acceptance  of  charter,  20,  778 

Certificate  of  incorporation,  20,  777 

Change  in  name,  20,  779 

Corporation  de  facto,  20,  778 

Refusal  of  charter,  2  o,  778 

Repeal  of  by-laws,  20,  778 

Statutes,  20,  777 
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"  Place  of  worship,"  18,  465 

Powers  in  relation  to  property,  see  infra, 

Property. 
Power  to  Borrow  Money,  20,  8.17 

Bishop  of  Catholic  church,  20,  818 
Incorporated    religious    societies,   20, 

817 
Individual  liability,  20,  817 
Liability,  20,  817 
Note  from  trustee,  20,  818 
Unincorporated  religious  societies,  20, 

817 
Where  purpose  is  a  necessary  and  le- 
gitimate one,  20,  817 
Whether   trustee   must    have   express 
authority,  20,  817 
Priests,  see  infra,  Ministers. 
Property,  20,  799 

See  infra.  Assignment  for   Bene- 
fit    OF      Creditors;     Division; 
Mortgage. 
As  to  tailing   and  holding'  under  stat- 
utes, see  Mortmain. 
Acquisition  of  Title  to  Property,  20,  802 
Po-tuer  of  trustees,  see  infra.  Trus- 
tees. 
Adverse  possession,  20,  805 
Court  decreeing  fulfilment  of    con- 
tract, 20,  80s 
How    and     when    property    may  be 

acquired,  20,  803 
In  general,  20,  802 
In    whose    name    action    should   be 

brought,  20,  803 
Property  Granted  in  Trust,  20,  804, 
817. 
Body  incapable   of  holding  in  its 

own  right,  20,  805 
Intention  of  donor,  20,  805 
In  trust  for  portion  of  incorpora- 
tors, 20,  805 
Validity  of  grant,  20,  804 
Property  in  name  of  the  corporation, 

20,  803 
Society  illegally  organized,  20,  803 
Alienation  and  Sale,  20,  812 

Act  of  legislature,  20,  815 
I      At  common  law,  20,  812 

Canons  of  church  prescribing  form  of 

conveyance,  20,  814 
Charter  provisions,  20,  815 
Congregational  church,  20.  81  ^ 
Consideration,  20,  815 
Enforcement  in  equitjy,  20,  S14 
Examples,  20,  812,  815 
Presbyterian  congregation,  20,  S13 
Restoring   consideration    wlien    sale 

set  aside,  20,  S14 
Right  in  general;  20,  812 
Trustees,  20,  813 
Church  wardens  holding  land  at  com- 
mon law,  20,  807 
Effect  of  division  on,  20,  781 
Examples,  20,  799-802 
Holding  in  Trust,  20,  804,  817 
Evasion  of  obligations,  20,  817 
Jurisdiction  of  court  of  equity,  20,  817 
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RELIGIOUS  SOCIETIES-Co«<V 
Property —  Cont'd 

Holding  in  Trust — Confd 

Whether  society  can  act  as  trustee, 
20,  S17 
Improvements  and  additions  to  church 

structure,  20,  807 
Power  of  corporation  to  take  and  hold, 

20,  801 
Power  of  majority,  20,  799 
Right  of  local  society  or  religious  con- 
gregation, 20,  808 
Right  of  minority  which  has  secured 

charter  of  incorporation,  20,  807 
Sale   of  land   without  leave  of  court, 

20,  805 
Society   with   no  corporate   existence, 

20,  807 
Statute  prohibiting  a  religious  society 
from  holding  more  than  twenty  acres 
of  land,  20,  808 
Title  in  one  as  bishop,  20,  809 
Treasurer  investing  funds  in  his  own 

name,  20,  801 
Whether  a  tenancy  in  common  exists, 

20,  806 
Whether  grantees  hold  as  a  body,  20, 
806 
Public  officers,  19,400 
Public  worship,  19,  304 
Pui  chase- mone3'  mortgage,  20,  S15 
Qualification    of  members,  see   infra. 

Members. 
Quo  Warranto,  20,  824 
Examples,  20,  824,  825 
In  general,  20,  824 
Right  to  act  as  trustee,  20,  824 
When  quo  warranto  will  lie,  20,  824 
When  quo  warranto  will  not  lie,  20, 
824 
Rector,  see  injra.  Ministers. 
Relation  to  members,  see  infra,  Mem- 
bers. 
Removal  of  member,  see  infra.  Expul- 
sion OF  Member. 
Bepleylu 

To  recover  parish  records,  20,  819 
Salary,  see  infra.  Ministers. 
Sale,  see  infra,  Property. 
Schism,  see  infra.  Division. 
Service  of  process,  20,  822 
Statute  of  limitations,  20,  ^22 
Statute    prohibiting    religious    societies 
from  holding  more  than  twenty  acres 
of  land,  20,  808 
Subordinate   branch  dissolving  its  con- 
nection with  principal,  20,  782 
Succession  Taxes 

Exemption  from  taxation,  24,  444 
Suit  Against  Society,  20,  822 
Against  trustee,  20,  822 
Where    statute    requires    suit    to    be 

brought  against  trustees,  20,  822 
Where  suit  cannot  be  brought  against 
corporation,  20,  822 
Tenants  in  common,  20,  807 
Tenets  of  belief,  20,  781 


Torts,  20,  819 

Trover  to  recover  parish  records,  20,819 

Trustees,  20,  791 

See  infra.  Ministers. 
Action  binding  upon  society,  20,  793 
Alienation  of  legal  title,  20,  795 
Bill  in  equity  to  compel  proper  appli- 
cation of  funds,  2  o,  792 
Borrowing  money,  20,  817 
Case  of  schism,  20,  795 
Certificate  of  election,  20,  794 
Contracts  by,  20,  792 
Control,  20,  793 

Control  of  church  edifice,  20,  791 
Control  of  court,  20,  794,  795 
Courts,  20,  794 
Deacon,  20,  794 
De  facto  trustees,  20,  792 
Demolishing  church,  20,  792 
Diversion  of  funds,  20,  797 
Ejectment  against  seceders,  20,  793 
Examples,  20,  794 
Extent  of  power,  20,  782 
Interference,  equity,  20,  797 
Irregular  election,  20,  792 
Meetings,  20,  783,  793 
Personal  liability,  20,  795 
Powers  in  general,  20,  791-795 
Property  held  subject  to  rules  of  de- 
nomination, 20,  792 
Repairing  church,  2  o,  792 
Sale  and  alienation  of   property,  20, 

813,  814 
Separate  and  individual  action  of  trus- 
tees, 20,  793 
Temporary  lease  of  church,  20,  791 
When    entitled     to     bind     corporated 
bodies,  20,  793 
Trusts,  20,  817 
Property  Granted  in  Trust,  20,  804 
Body  incapable  of  holding  in  its  own 

right,  20,  805 
Intention  of  donor,  20,  805 
In  trust  for  portion  of  incorporators, 

20,805 
Validity  of  grant,  20,  804 
Society  as  Trustee,  20,  S17 
Evasion  of  obligations,  20,  817 
Jurisdiction  of  court  of  equity,  20,817 
Whether  society  can  act  as  trustee, 
20,  817 
RELIGIOUS  WORSHIP,  20,  828 
RELOCATE,  13,  995 
REM 
See  Attachment;  Judgments;  Serv- 
ice OF  Process. 
In  rem,  10,  324 
REMAIN,  20,828 
REMAINDER,  11,914 
REMAINDERS  AND  EXECUTORY  IN- 
TERESTS, 20,  827 

See  Dividends;  Ground  Rents;  Is- 
sue; Legacies   and   Devises;  Re- 
versions ;  Shelley's  Case, 
See  generally.  Perpetuities. 
Abatement  of  legacy,  13,  132 
Absolute  power  of  sale,  18,  904-907 
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Acceleration  of  executory  interests,  see 

infra.  Executory  Interests. 
Acceleration    of  remainders,    see    infra, 

Remainders. 
Accretions,  13,  218 
Admissions  as  between   life   tenant  and 

remainderman,  9,  343 
Apportionment   of  incumbrances,  6,  882 
Appreciation  in  value  of  property,  1 3 ,  220 
As  to  gifts  to  take  effect  in  fuiuro  and 

executory    interests    in    general,     see 

infra.  Executory  Interests. 
Base  or  determinable  fee,  20,  835 
Bequest  of  the  property  itself,  20,  931 
Collateral    inheritance    tax,    see    infra. 

Succession  Taxes. 
Curtesy,  4,  961 ;  20,  965 

See  Curtesy. 

Birth  of  children  who  would  have  in- 
herited estate,  20,  966 

Examples,  20,  965,  966 

In  general,  20,  965 

Where  limitation  is  by  way  of  use  or 
devise,  20,  967 

Where  the  particular  estate  is  defeated, 
20,  965 

Whether  limitation   is  conveyance  at 
common  law,  20,  967 
Cutting  timber,  13,  216 
Dedication    by    remainderman,    5,    398; 

24,9 
Descent    and   distribution,     see     infra, 

Succession. 
Dividends,  5,  736;  13,  220 

Bonuses,  5,  736;  13,  220 

Extra  dividends,  5,  736;   13,  220 

In  Massachusetts,  13,  220 

Life  Tenant  and  Remalndenaen,  5,  736; 
13,  220 

Apportionment  of,  5,  741 
Bonuses,  s ,  736;  1 3 ,  220 
Enhanced  price  of  stock,  5,  738 
Extra  dividends,  5,  736;   13,  220 
Massachusetts  statute,  13,  220 
Option  to  subscribe   for   new   stock, 

5,74' 

Ordinary  dividend,  5,  736 

Proceeds  of  corporate   property,    5, 
742 

Purchaser  of  stock,  5,  742 

Reinvestment,  5,  741 

Rule  as  to  Extraordinary  Dividends 
In  Georgia,  5,  737 
In  Massachusetts,  5,  737;   13,  220 
In  New  Jersey,  5,  738 
In  New  York,  5,  738 
In  United  States,  5,  737 

Source  from  which  funds  to  be  di- 
vided were  acquired,  5,  736 

Stock  dividends,  5 ,  738 

Time  during  which  funds    to   be   di- 
vided were  acquired,  5,  736 
Whether     apportionable    at    common 

law,  1 3 ,  220 
Dower,  20,  965 

Birth  of  children  who  would  have  in- 
herited estate,  20,  966 
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Examples,  20,  965,  966 

In  general,  20,  965 

Where  limitation  is  by  way  of  use  or 

devise,  20,  967 
Where  particular  estate  is  defeated,  20, 

965 
Whether  limitation   is   conveyance   at 
commop  law,  20,  967 
Elevated  Railroads 

Recovery  of  damages  for  injury  to  prop- 
erty, 23,  1061     > 
Eminent  Domain 

Who  entitled  to  damages,  6,  590 
Equitable  Conversion 

Election,  6,  673 
Executory  Interests 
Acceleration  of,  20,  938 
Examples,  20,938-942 
Exceptions,  20,  940 
Gift  over  in  case  prior   legatee  die 

having  but  one  child,  20,  940 
Gift  over  on  marriage  of  a  widow, 

20,  942 
In  general,  20,  938 
Legacj-  given  to  promote  a  particular 

object,  20,  943 
Preceding  estate  failing  altogether, 

20,938 
Remoteness,  20,  940 
When    executory    limitation    is   de- 
feated, 20,  941 
Where   preceding  estate   has   taken 
effect,  20,  942 
Account  of  rise  of,  20,  904-908 
Assignment  in  expectancy  of  an  heir, 

1,830 
Assignment  of   Executory   Interest,   i, 
830 

See  infra.  Executory  Interests. 
Before  passage  of  the  statute  of  uses, 
20,  904 
Before  passage  of  the  statute  of  wills, 

20,  904 
Bill  quia  timet  agairrst,  2 ,  260 
Classification,  20,  918 
Conditional  Limitations,  20,  911,  922 
Fee  reduced  to  life  estate,  20,  923 
Fee    simple    entirely    defeated,   20, 

922 
Partial  though  not  total  exclusion  of 
preceding  fee,  20,  923 
Contingent  use,  30,  911 
Curtesy,  20,  965 

Birth  of  children   who  would   have 

inherited  estate,  20,  966 
Examples,  20,  965,  966 
In  general,  20,  965 
Where  limitation  is  by  way  of  use  or 

devise,  20,  967 
Where   the  particular   estate   is  de- 
feated, 20,  965 
Whether  limitation  is  conveyance  at 
common  law,  20,  967 
Definitions,  20,  908 

Conditional  limitations,  20,  911 
Contingent  use,  20,  911 
Executory'  devises,  20,  911 
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REMAINDERS  AND   EXECUTORY  IN- 
TERESTS-Co«i'rf 
Executory  Interests — Cont'd 
Definitions —  Cont'd 

Executory  interest  created  by  way  of 
devise    distinguished    from    those 
created  by  way  of  use,  20,  913 
Executory  interest  in  personalty,  zo, 

913 
Executory  limitation,  20,  go8 
Shifting  devises,  20,  911 
Shifting  uses,  20,  909 
Springing  devises,  20,  911 
Springing  use,  20,909 
Whether    contingent    use    includes 

future  use,  20,  915 
Sestiuction  of,  20,  962 

Alteration  of  preceding  estate,  20, 

963 

At  common  law,  20,  962 

Defeasible  fee  and  an  executorj-  fee 
vested  in  same  person,  20,  964 

Devise  of  term  of  years  to  one  for 
life,  20,  965 

Estate  pur  autre  vie,  2  o,  965 

Executory  limitations  of  chattels  real 
or  personal,  20,  964 

Limitation  engrafted  upon  an  estate 
tail,  20,  962 

Limitation  inter  vivos,  20,  965 

Merger,  20,  964 

Power  of  owner  of  preceding  estate, 
20,963 
Devolution  of  Rents  and  Profits  Wbere 

Executory  Limitation  Is  to  Take  Effect 

in  Futuro,  20,  967 

Examples,  20,  967,  968 

In  general,  20,  967 

Limitation  by  will,  20,  968 

Profits  of  personalty,  20,  967 
Dower,  2  o ,  965 

Birth  of  children  who   would   have 
inherited  estate.  20,  966 

Examples,  20,  965,  966 

In  general,  20,  965 

Where  limitation  is  by  way  of  use  or 
devise,  20,  967 

Where  particular  estate  is  defeated, 
20,  965 

Whether  limitation  is  conveyance  at 
common  law,  20,967 
Effect  of  Failure  of  Executory  Limitations 

Upon  Prior  Interests,  20,  942 

Absolute    bequest   restricted    in    en- 
>  joyment,  20,  944 

Examples,  20,  942-947 

Generally,  20,  942 

Gifts  to  a  class,  2  o,  945 

In  England,  20,  944 

Intention  of  testator,  20,  945 

Interest  limited    after   absolute    in- 
terest in  personalty,  20,  942 

Interest  limited  after  a  fee,  20,  942 

When  gift  over  too  remote,  20,  943 

When  prior  interest  becomes  inde- 
feasible, 20,  942 
Estate  pur  autre  vie,  20,  962 
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Executory  devise,  20,  911 
,  Executory    devise    restraining  waste, 
20,965 

Executory  interest  created  by  way  of 
devise  distinguished  from  those  cre- 
ated by  way  of  use,  2  o,  913 

Executory  interest  in  personalty,  20, 

913 
Executory  limitation,  2  o,  908 
History,  20,  904 
In  general,  20,  904 
Limitation  Construed  to  Be  a  Bemainder 

Rather  than  an  Executory  Interest, 

20  913 

Application  of  the  rule,  2  o,  916 

Application  to  the  rule  of  a  class, 
20,914 

Examples,  20,  913-918 

Executory  interest  becoming  a  con- 
tingent remainder,  20,915 

In  general,  20,913 

Interest  which  has  taken  effect  as  re- 
mainder, 20,  913 

Interest  which  would  have  been  good 
in  its  inception  as  a  remainder, 
20,913 

Life  estate  engrafted  upon  a  fee  de- 
terminable when  the  life  estate 
vested  in  possession,  20,  916 

Limitation  to  take  effect  as  spring- 
ing interest  or  conditional  limita- 
tion in  one  event  and  in  another  a 
contingent  remainder,  20,  916 

Remainder  in  fee  subject  to  condi- 
tional limitation,  20.  916 

Whether  having  taken  effect  as  re- 
mainder interest   may  become  an 
executory  interest,  20,  913-915 
Limitations  After  a  Fee.  20,  919 

See  CoNDiTiONAi,  Limitations. 

Certain  or  contingent  event,  20, 
922 

Defeasance  of  the  preceding  limita- 
tion, 2o,  922 

Examples,  20,  920-925 

In  general,  20,  919 

Necessarily  executory,  20,  919 

Preceding  fee  vested  or  contingent, 
20,  921 

Rule  against  perpetuities,  20,  920 

Shifting,  20,  922 

Springing,  20,  922 

Subsequent  interest  limited  so  as  to 
vest  if  at  all,  before  preceding,  20, 
921 

Void  devise,  20,  922 

"  What  estate  the  first  taker  shall 
leave,"  20,  922 
Limitations  After  an  Absolute  Power  of 

Disposition  Dlstinguislied  from  Limi- 
tations on  Default  of  Appointment,  20, 

955 

Determining  whether  first  taker 
takes  life  estate  of  fee  simple,  20, 

959 
Examples,  2  o,  955-962 
In  general,  20,  955 
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Limitation  over  in  case  property  is 
not  disposed  of  by  life  tenant,  20, 

958 
Limitations  to  uses,  2  o,  955 
Partial  power  of  disposition,  20,959 
Power  of  disposition    accompanies 

life  estate,  2  o,  961 
Real  or  personal  property,  20,  958 
Where  first  devisee  dies  before  tes- 
tator, 20,  958 
Whether  general  power   of  disposi- 
tion must  be  expressed  or  implied, 

20.  957 

Wills  under  New  York  revised  stat- 
i  utes,  2  o,  958 
Limitations   After  Estate  Tail  or  an  Es- 
tate for  Life,  20,  929 

Examples,  20,  929,  930 

Prima  facie  remainders,  20,  929 

Test  to  determine  whether  remainder 
or  executory  interest,  20,  929 
Limitations    changing    devolution    of 

prior   estates   in   fee    at   moment   of 

devolution,  20,  962 
Limitations  of  Chattels,  20,  930 

Rule  against  ferjietuities,  see  Per- 
petuities. 

Absolute  gift  to  first  taker,  20,  936 

Absolute  interest  on  the  first  taker, 
20,930 

Absolute  power  of  deposition  in  first 
taker,  20,  936 

As  to  chattels  personal,  20,  931 

As  to  chattels  real,  20,  931 

At  common  law,  20, 930 

Bequest  restricting  the  use  of  prop- 
erty, 20,  931 

Bequest  to  A  for  life  and  at  his  death 
to  B,  20,  931 

Chattels  personal,  20,  937 

Chattels  real  incapable  of  seisin,  20, 

932 
Conditions,  20,  937 
Destruction  of  executory  interests, 

20,  962 
Estate  tail,  20,  936 
Executor's  assent  to  bequest  to  life 

legatee,  20,  932 
Future  limitation  over  a  parol  gift, 

2°.  93S 
Future  Use  Raised  out  of  Term  of  Years, 

^o.  933 

In  England,  2  o,  933 
In  North  Carolina,  20,  735 
Interest  of  first  taker,  20,934 
In  United  States,  20,  934 

General  rule,  2  o,  931 

Gift  of  chattel  by  parol  to  commence 
in  futuro,  2  o,  932 

Lease  to  A  for  twenty  years  and 
then  to  B  for  twenty  years,  20, 932 

Limitations  and  estate  tail,  2  o ,  936 

Perishable  goods,  20,  936 

Personal  future  limitations  of  chat- 
tels without  intervention  of  trus- 
tees, 20,  935 

Person  to  take  not  in  esse,  ao,  936 
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Statute  de  donis,  20.  936 
Substitution  of  another  person,  20, 

936 
Term    limited    to    commence    after 

grantor's  decease,  20,  93: 
Term    of  year  with  limitation  over, 

2  o,  936 
Void  limi^tation,  20,  935,  936 
Whether  necessarily'  executory,   20, 

930 
Limitations  of  Freehold  to  Commence  in 

Futuro,  20,  91S,  925 

Charitable  bequest  to  corporation  in- 
capable of  taking,  20,  928 

Contingent  freehold  interest  limited 
to  a  term  of  years,  20,  926 

Devisee  incapable  of  taking  posses- 
sion at  death  of  devisor,  20,  927 

Devisee  person  in  esse,  20,  927 

Examples,  20,  925-929 

In  general,  20,  925 

Particular  estate  for  term  of  years, 
20,  926 

Per  verba  de  futuro,  20,  S27 

Per  verba  de  present!,  20,  927 

Springing  as  distinguished  from  shift- 
ing interests,  20,  929 

Springing  use,  20,  926,  928 

Where  the  life  tenant  dies  before  tes- 
tator, 20,  928 
Merger,  20,  964 
Nature  and  qualities,  20,  908 
Number  of  executory  interests   which 

may  be  limited  after  a  fee  simple,  20, 

947 

Origin,  20,  904 

Particular  interest,  20,  929 

Kents  and  Profits  Where  Executory  Limi- 
tation Is  to  TaJ^e  EtTect  in  Futuro,  20, 
967 

Examples,  20,  967,  968 
In  general,  20,  967 
Limitation  by  will,  20,  968 
Profits  of  personalty,  20,  967 

Shifting  devises,  20,  911 

Shifting  Interest,  2  o ,'  922 
See  Springing  Interest. 

Shifting  uses,  20,  909 

Springing  devises,  20,  911 

Springing  Interest,  2  o,  922 
See  Springing  Interest. 

Springing  use,  20,  909,  929 

Subsequent  Interests  Defeated  by  Prior 
Interests  Taking  Effect,  20,  947 
Examples,  20,  947-950 
In  general,  20,  947 
Rule  against  perpetuities,  20,  947 
Whether    any    number   of    interests 
may  be   limited   after  fee  simple, 
20,  947 

Substitutional  and  alternative  limita- 
tions, 20,  951 

Time  within  which  executory  interest 
must  vest,  20,  951 

Transmlsslblllty  and  Assignability  of, 
20,  968 

Assignable  inter  vivos,  20,  968 
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BEMAINDERS  AND  EXECUTORY  IN- 
TERESTS—Co»^'rf 
Executory  Interests — Cont'd 

TransmissibUity   and   Assignability  of — 
Contd 
Assignments   before   the    person    to 

take  is  ascertained,  20,  gyo 
At  common  law,  20,  969 
Bare  possibilities,  20,  969 
Contingent    on  account  of  person, 

20,  969 
Determinable  by   death   of  parties, 

20,  969 
In  equity,  20,  969 
In  real  property,  20,  969 
Possibility  coupled  with  an  interest, 

20,  968 
Statutes,  20,  970 
When  transmissible,  20,  969 
Whether  devisable,  20,  969 
Waste,  20,  965 
When  too  remote,  20,  951 
Whether  contingent  use  includes  fu- 
ture use,  20,  915 
Whether  having  taken   effect  as  re- 
mainder,  interest   may  become  an, 
20,  913-915 
Whether  Limitations  Subsequent  to  an 
Executory  Limitation  Are  Themselves 
Executory,  20,  950 
Freehold    estate    to    commence    in 

futuro,  20,  950 
General  rule,  20,  950 
Where  preceding  limitation  is  of  a 

fee,  20,  950 
Whether    subsequent    interests    be- 
come remainders,  20,  -951 
Fixtures 
As  Between  Life  Tenant  and  Remainder- 
man, 8 ,  54 

General  rule,  8,  54     ' 
Hangings,  pictures,  tapestries,  etc., 

8,54 
Ornamental  fixtures,  8,  54 
Foreclosure  of  Mortgages 

When    remaindermen  or  reversioner 

necessary  parties,  8,217 
When  remaindermen  should  be  made 
parties,  8,  225 
Forfeiture 

By  alienation,  8 ,  443 
Improvements,  13,  216 

Permanent  improvements,  13,216 
Where  authorized  by  will,  1 3  ,  218 
Where  begun  by  testator,  13,  217 
Where   ordered  by   municipality,  13, 

218 
Whether  to   be   borne   by  remainder- 
man, 13,  216 
Incumbrance,  6,  8S2 
Insurance,  13,  216 
Interest  in  futuyo,see  infra,  Executory 

Interests. 
Interest  on  incumbrance,  13,  215 
Intrusion,  1 1,  779 
Issue 

Executory  trusts,  1 1 ,  877 
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Laches,  12,  56S 

Laches  of  tenant  for  life,  1 2 ,  568 
Remainderman,  i  2,  568 
Where    remainderman    has    sold    his 
estate,  12,  568 
Lapse,  13,  39 

Lease,  see   infra.  Executory   Inter- 
ests. 
Legacies  and  Devises 
Relative  Eights  of  Life  Tenant  and  Re- 
mainderman, 13,201 
Absence  of  a  direction  to  convert, 

13,  210 
Assumption    by  testator   that  prop- 
erty is  unconverted,  13,  210 
Bequest  of  all  that  is  "  left,"  1 3 ,  209 
Bequest  of  barn  stock,  1 3 ,  203 
Connecticut  statute,  13,206 
Construction  of  bequest,  13,  209 
Conversion  into  money,  13,  202 
Direction  to  convert  certain  specific 

parts  of  personal  estate,  13,  211 
Direction  to  "divide,"  13,  211 
Discretionary  power  to  sell,  13,  211 
English  practice,  13,  201 
Executor's  duty,  13,  202,  203 
Express   direction  to  sell  at  particu- 
lar period,  13,  210 
Expression  indicating   an    intention 
that  life  tenant  enjoy  in  specie,  1 3 , 
210 
Furniture,  plate,  pictures,  etc.,  13, 

207 
General  rule,  1 3 ,  201 
Gift  of  all  personal  estate,  1 3 ,  202 
Gift  of  interest  in  testator's  property', 

13,  202 
Howe  V.  Lord  Dartmouth,  13,  201 
Interest  and  Income,  13,  190 
Authorizing  securities,  13,  192 
Direction  that  enjoyment  is  to  be- 
gin at  a  particular  time,  1 3 ,  197 
Direction  to  accumulate,  1 3 ,  198 
Direction  to  convert  and   invest, 

13,  196 

Direction  to  keep  together,  13,  198 

Discretion  as  to  time  of  conver- 
sion, 13, 197 

During  delay  allowed  for  payment 
of  legacies,  13,  198 

From  time  of  death  of  testator,  13, 
199 

Funds  severed  from  bulk,  13,  191 

Income  from   funds  properly   in- 
vested, 13,  196 

Income  of  estate  properly  invested 
within  year,  13,  192 

Income  of  funds  in  proper  state  of 
investment,  13,  196 

Income   which   fund   would   have 
produced  if  invested,  13,  196 

In  England,  13,  200 

Interest  on  reinvestment,  1 3 ,  195 

In  United  States,  13,  202 

Investment  made   within   a   year 
from  death,  13,  196 

Investments,  13,  192 
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Lewin's  classification,  13,  198 
Life  tenant's  interest  for  first  year, 

13,  190.  191 
Life  tenant's  right  at  death  of  tes- 
tator, 13,  190 
Mode  of  computation,  13,  194 
Money  due  on  improper  securities, 

13,  193 
No  directions  to  accumulate,  13, 

192 
No  directions  to  convert,  13,  192 
Payment  of  debts  and  legacies  out 

of  income  or  capital,  13,200 
Payments  on  principal,  13,  191 
Rate,  13,  194.  19s 
Reinvestment    of    money    on    im- 
proper securities,  13,  194 
Inventory,  i 3 , 207 
Investment  in  permanent  legal  secu- 

rities,_i3,  202 
Money,  13,  208 
Payment  of  interest  to  life  tenant, 

13,  202 
Payment  over  to   life  tenant  oh  re- 
ceiving security,  1 3 ,  203,  204 
Pennsylvania  statute,  13,  205 
Personal     chattels     specifically    be- 
queathed, 1 3 ,  207 
Povfer  to  var3'  securities,  13,  211 
Preservation  of  principal  for  remain- 
derman, 13,  202 
Residuary  clause  containing  an  enu- 
meration of  particulars,  13,  211 
Residuary  gifts,  1 3 ,  209 
Specific  bequests,  13,  204 
Stock  in  trade,  1 3 ,  208 
Things  consumable  in  the  use,  1 3 ,  208 
Use  of  the  word  "dividends,"  13,211 
Use  of  the  vf ord  "  rent,"  1 3 ,  210 
Wearing  apparel,  13,  208 
When  property  vf  ill  not  be  converted 

and  invested,  13,  206-212 
When  security  may  be  required,  i  3 , 

207 
Where  no  absolute  interest  was  in- 
tended to  be  conferred,  1 3 ,  209 
Where  testator  intended  life  tenant  to 
enjoy  things  bequeathed  in  specie, 
1 3 ,  209 
Limitation  of  actions,  13,  720 
Local  Assessments,  13,  215 
Apportionment,  13,  218 
Mines  and  Mining  Claims,  13,218;  1 5 ,  592 
Examples,  15,  592 
Mines  already  opened,  15,  592 
Mines  not  opened,  i  5 ,  592 
New  pits,  I  5 ,  592 
New  shafts,  1 5 ,  592 
Right  of  life  tenant  to  work  mine,  15, 

592 
Sale  of  minerals,  15,  592 
Where  mine  has  been  abandoned,  15, 

S92 
Working  to  exhaustion,  15,  592 
Mortgages 

Redemption  by  remainderman,  20,  618 
Mortuary  tables,  1 5 ,  884 
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Partition,  17,  690 

Action  by  remainderman  or  rever- 
sioner, I  7,  690 

At  common  law,  i  7,  6go 

Person  holding  particular  estate,  i  7 , 
691 

Statutes,  17,  690 

Tenant  in  possession  against  remain- 
dermen, I  7,  691 

Tenants  and  reversioners,  17,  691 

Where  partition  cannot  beiiiade  with- 
out prejudice,  i  7,  691 

Whether  they  may  be  partitioned,  i  7 , 
691 

Who  may  maintain  the  action,  i  7,  691 
Perishable  Property,  13,  201 

Absence  of  a  direction  to  convert,  i  3, 
210 

Assumption  by  testator  that  property 
is  unconverted,  13,  210 

Bequest  of  all  that  is  "left,"  13,  209 

Bequest  of  barn  stock,  13,  203 

Connecticut  statute,  13,  206 

Construction  of  bequest,  1 3 ,  209 

Conversion  into  money,  13,  :02 

Direction  to  convert  certain  specific 
parts  of  personal  estate,  13,  211 

Direction  to  "divide,"  13,  211 

Discretionary  power  to  sell,  13,  211 

English  practice,  1 3 ,  201 

Executor's  duty,  13,  202,  203 

Express  direction  to  sell  at  particular 
period,  13,  210 

Expression  indicating  an  intention 
that  life  tenant  enjoy  in  specie,  13, 
210 

Furniture,  plate,  pictures,  etc.,  i  3,  207 

General  rule,  13,  201 

Gift  of  all  personal  estate,  13,  202 

Gift  of  interest  in  testator's  property, 
1 3 ,  202 

Howe  V.  Lord  Dartmouth,  13,  201 

In  United  States,  13,  202 

Inventory,  13,  207 

Investment  in  permanent  legal  securi- 
ties, 13,  202 

Money,  13,  208 

Payment  of  interest  to  life  tenant,  i  3 , 
202 

Payment  over  to  life  tenant  on  receiv- 
ing security,  1 3 ,  203,  204 
—  Pennsylvania  statute,  1 3 ,  205 

Personal  chattels  specificallj'  be- 
queathed, I  3,  207 

Power  to  vary  securities,  13,  211 

Preservation  of  principal  for  remain- 
derman, 13,  202 

Residuary  clause  containing  an  enu- 
meration of  particulars,  13,  211 

Residuary  gifts,  1 3 ,  209 

Specific  bequests,  i  3 ,  204 

Stock  in  trade,  1 3 ,  208 

Things  consumable  in  the  use,  13, 
208 

Use  of  the  word  "dividends,"  13,  211 

Use  of  the  word  "rent,"  13,  210 

Wearing  apparel,  13,  208 
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REMAINDERS  AND  EXECUTORY  IN- 
TERESTS—Cok/W 
Ferisliable  Property — Cont'd 

When  property  will  not    be   converted 

and  invested,  13,  206,  212 
When  security  may  be  required,  i  3 ,  207 
Where    no   absolute   interest    was    in- 
tended to  be  conferred,  13,  209 
Where  testator  intended  life  tenant  to 
enjoy   things   bequeathed    in    specie, 
I  3 ,  209 
Feipetulties,  1 8 ,  348 
Contingent,  18,352 
Executory  limitations,  18,  353 
In  England,  18,  342 
In  United  States,  18,  342 
Vested,  1 8 ,  34S 

Contingent  estate  becoming  vested 
within  period  of  the  rule,  18,  351 
Contingent  vested  estate,  18,  349 
Defective  definition,  18,  350 
Examples,  1 8 ,  348,  349 
Exceptions,  i  8,  349 
Future  interests  other  thatl  remain- 
ders, I  8,  351 
Personal  property,  18,  351 
Person   in  whom   interest  vests,  18, 

350 
Remainder  which   must  vest  within 

legal  period,  18,  350 
When  remainders  are  vested,  i  8,  348 
Whether    confined    to    common-law 

estate,  i  8 ,  348 
Whether  sulDJect  to  rules  given,  18, 

348 
Powers 

Aid  for  remainderman  in  equity,  1 8 , 

983 
Premiums  and  accrued  interest,  13,  220 
Prescription,  19,  17 
Quarries,  13,  218 
Remainders,  6,  897;  20,  830 
See  Shelley's  Case. 
Remainder  to  heir  or  heirs  of  the  body 
of  tenant  for  life,   see  Shelley's 
Case. 
Under  what  circumstances  particular 
■words  and  phrases  will  be  held  to 
create  a  vested  interest,  see  Wills. 
Acceleration  of  Remainders   and  Quasi 
Remainders,  20,  S95 
When  Preceded  by  Vested  Interest,  20, 

895 

Appointment  and  devises,  20,  901 

Capacity  of  life  tenant  to  take,  20, 

89s 

Cases  contra,  20,  897 

Civil  death,  20,  S97 

Devises  of  realty  to  two  in  succes- 
sion, 20,  8g8 

Doctrine  of  acceleration  a  rule  of 
construction,  20,901 

Examples,  20,  895-898 

Impossible  condition,  20,  900 

In  general,  20,  895 

Power  of  sale,  20,  901 

Renunciation  of  life  tenant,  20, 895 


464 


States  in  which  freehold  may  be  in 

abeyance,  20,  898 
Widow's  renunciation  and  election 
against  will,  20,  897 
When  Remainder  is  Preceded  by  Con- 
tingent Interest,  20,  901 
Examples,  20,  901-903 
Freehold  in  trustees,  2  o,  902 
Heirs  or  next  of  kin,  20,  902 
Interest  valid  in  its  creation,  2  0,902 
Personal  property,  20,  902 
States  where  freehold  may  be  in 

abej'ance,  20,  901 
When  failure  of  one  involves  all, 

2  0,  901 
Whether  contingency  affects  sub- 
sequent limitations,  20,  901 
After  an  Estate  Tall,  20,  856 

Abolition  of  estates  tail,  20,  856 
Barred  by  common  recovery,  20,856 
Failure  sure  to  happen,  2  o,  856 
Failure  to  issue   at  particular  time, 

2  o,  856 
When  contingent,  20,  856 
Whether  remainder  after  estate  tail 
is  valid  where  estates  tail  are  abol- 
ished, 20,  857 
Alternative  or  substitutional  fees,  20, 

83s.  874 
At  Common  Law,  2  o ,  S30 
Definition,  20,830 
Distinguished  from  reversion,  20, 83© 
Fee  simple,  20,  832 
Illustrations,  20,  831 
Particular  Estate,  20,  832 

Contingent  remainders,  20,  832 
Definition,  20,  830,  831 
Estate  at  sufferance,  20,  833 
Estate  at  will,  20,  833 
Necessitj',  20,  832 
Vested  remainder,  20,  832 
Where  particular  estate  must  be  of 
freehold,  20,  833 
Base   of  determinable   fee   remainder, 

20,  83s 
Characteristics,  20,830 
Contingent  Remainders,  6,  899;  20,  849, 
858,  861 

Remainder  to  heir  or  heirs  of  the 
body  of  tenant  for  life,  see  Shel- 
ley's Case. 
Acceleration  of  Remainders  and  Quasi 
Remainders,  20,  895 
When  Preceded  by  Vested  Interest, 
20,  895 
Appointment    and  devises,    20, 

901 
Capacit3'  of  life  tenant  to  take, 

20,  89s 
Cases  contra,  20,  897 
Civil  death,  20,  897 
Devise  of  realty  to  two   in   suc- 
cession, 20,  89S 
Doctrine  of  acceleration  a  rule 

of  construction,  2  o,  901 
Examples,  20,  895-S98 
Impossible  condition,  20,  900 
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In  general,  20,  895 
Power  of  sale,  20,  901 
Renunciation  of  life  tenant,  20, 

895 
Right  of  next  of  kin  to  income, 

20,  900 
States  in  which  freehold  may  be 

in  abeyance,  20,  898 
Widow's  renunciation  and  elec- 
tion against  will,  20,  8g7 
When    Remainder    Is    Preceded  by 
Contingent  Interest,  20,  901 
Examples,  20,  901-903 
Freehold  in  trustees,  20,  902 
Heirs  or  next  of  kin,  20,  902 
Interest  valid  in  its  creation,  20, 

902 
Personal  property,  20,  902 
States  where  freehold  may  be  in 

abeyance,  20,  901 
When  failure  of  one  involves  all, 

20,  901 
Whether  contingency  affects  sub- 
sequent limitations,  20,  901 
Alienation,  6,  900 
Alternative    or    substitutional    fees, 

20,  874 
Bill  in  equity  to  restrain  waste,    20, 

850 
Cases  in  which   the  first  estate  con- 
sists of  a  term  of  years,  20,  862 
Classes,  5,  899 
Classification,  20,  S58 
Contingencies   with    double  aspect, 

20,874 
Contingency  to  which   the   effect   of 
condition  subsequent  is  given,  20, 
850 
Contingency  Upon  Wtilch  Remainder 
May  Depend,  20,  875 
See  Contingent  Remainders. 
Operation   in    derogation    or    de- 
feasance of  preceding  estate,  20, 
880 
Performance   of    an    act   morally 

wrong,  20,  875 
Principle  of  construction,  20,  880 
Remoteness,  20,  875 

See  generally,  Perpetuities. 
Child  of  unborn  person,  20,878 
Cy  pres  doctrine,  20,  879 
Limitations   to   corporation    not 

in  esse,  20,  878 
Perpetuities,  20,  S78 
Possibility  lipon  possibility",  20, 

876 
Remainder    to    unborn  person, 

20,  879 
Right  heirs  of  person  not  in  esse, 

20,  878 
Statutory  changes,  20,  87,1; 
What  is  remoteness,  20,  876 
Repugnant  in  itself,  20,  879 
Repugnant  to  nature  of  preceding 

estate,  20,  880 
Repugnant   to  rule    of    law,   20, 
879 
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Contingent  remainder  not  an  estate 

in  land,  20,  849 
Cross-Remainders,  20,  869 
Apt  expressions,  20,  872 
Definition,  20,  868 
How  created  in  deed,  20,  870 
How  created  in  will,  20,  871 
How  framed,  20,  871 
In  case  of  executory  trust,  20,  871 
Necessity  of  words  of  express  lim- 
itation, 20,  871 
Particular  estate,  20,  870 
Test  of  existence,  20,  872 
Under   marriage    settlement,    20, 

871 
Usual  form,  20,  872 
Whether  cross-remainders  can  be 

created  between  more  than  two, 

20,  871 
Whether   estate    must   have   been 

granted  in  common,  20,  870 
Whether  they  may   be   raised  by 

implication,  20,  871 
Definition,  6,  898;  20,  S40 
Destruction  of  Contingent  Remainders, 
20,  886 
American  Statutes,  20,  89 

In  Alabama,  20,  893 

In  California,  20,  892 

In  Dakota,  20,  892 

In  Georgia,  20,  893 

In  Idaho,  20,  893 

In  Indiana,  20,  893 

In  Kentucky,  20,  892 

In  Maine,  20,  892 

In  Massachusetts,  20,  892 

In  Michigan,  20,  892,  893 

In  Minnesota,  20,  892,  S93 

In  Mississippi,  20,  892 

In  New  Hampshire,  20,  893 

In  New  York,  20,  892,  S93 

In  Oregon,  20,  893 

In  South  Carolina,  20,  892 

In  Texas,  20,  892 

In  Vermont,  20,  893 

In  Virginia,  20,  892 

In  West  Virginia,  20,  892 

In  Wisconsin,  20,  892,  893 

Rules  against   perpetuities,  20, 
894 

Where  frefehold  may  be  in  abey- 
ance, 20,  894 
At  Common  Law,  20,  886 

Alienation  by  tenant  for  life,  20, 
887 

Altering     particular    estate    in 
quality  alone,  20,  890 

Altering     particular     estate     in 
quality  and  quantity,  20,  890 

Breach  of  condition  without  en- 
try, 20,  887 

Conveyances     which     operate 
under  statute  of  uses,  20,  887 

Disseisalof  tenant  for  Iife,2  0,887 

Examples,  20,  886-892 

Expiration  of  particular  estate, 
20,  886 
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REMAINDERS  AND  EXECUTORY  m- 

TERESTS— Co«2!'rf 
Eemamders —  Cont'd 

Contingent  Remainders — Cont'd 

Destruction  of  Contingent  Bemainders 
— Cont'd 

At  Common  Law — Cont'd 
Generally,  20,  886 
Liability  of  trustee,  20,  892 
Merger    and    surrender    distin- 
guished, 20,  889 
Particular  estate  merging  in  in- 
heritance, 20,  889 
Remainder  limited  by  equity  of 

redemption,  20,  891 
Remainder  limited  by  way  of  use, 

20,  891 
Remainder  limited  out  of  equit- 
able fees,  20,  891 
Remainder    limited   to   trustee, 

20,  892 
Restoration  of  particular  estate, 

20,  891 
Reversioner  enters  for  condition 

broken,  20,  887 
Rule  in  Shelley's  case,  20,  890 
Surrender  by  tenant  of  preceding 

estate,  20,  889 
Tenant   for   life   incurring    for- 
feiture, 20,  887 
Tortious  assurance  of  preceding 
estate,  20,  887 
Destruction  of  the  particular  estate, 

6,  900 
Devise  to  A  and  his  issue   in  cases 
in  which  the  word  "issue"  is  con- 
strued as  a  word  of  limitation,  20, 
866 
Devise  to  widow  for  life,  and,  in  case 

she  marry,  to  A,  20,  864 
Estate  Necessary  to  Support  a  Contin- 
gent Remainder,  20,  882 
At  Common  Law,  2  o ,  882 
Adverse  possession,  20,  886 
Contingent  remainder  for  years, 

20,  884 
Contingent  remainder   of  free- 
hold, 20,  882 
Contingent  remainder  preceded 
only  by  term  of  years,  2  o,  883 
Contingent  uses,  20,  8S3 
Estate  limited  by  way  of  use,  20, 

885 
Freehold  in  abeyance,  20,  S82 
Legal  estate   vested   in   trustee, 

20,  884 
Preceded    by    particular    estate 
which  cannot  endure  until  the 
remainder  vests,  20,  883 
Preceded  by  vested   remainder, 

20,  883 
Remainder  limited  out  of  equity 

of  redemption,  20,  884 
Remainders  limited  by  way  of 

use,  20,  883 
Remainder  void   ab  initio,  20, 
882 
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Right    of    entry     distinguished 
from  mere  right  of  action,  20, 
884,  8S5 
Statutory  changes,  20,  885 
Tenant  in  preceding  estate  hav- 
ing right  of  entr}',  20,  884 
Vested   remainder  preceded   by 
contingent  remainder,  20,  883 
Where    preceding    estate    must 
continue  in  actual  possession, 
20,  884 
Whether  particular  estate  in  re- 
mainder must   be   created   by 
same  deed,  20,  886 
Statute  of  limitations,  20,  8S6 
Under  statutes,  20,  836-838,  892 
Exceptions,  20,  861 
Fearne'B  Division,  20,  858 
Four  classes,  20,  858 
Illustration  of  classes,  20,  858 
Remainders  of   first  class   distin- 
guished  from    conditional   limi-  ■ 
tations,  20,  859 
Limitations  to   trustees   to  preserve 

contingent  remainders,  20,  861 

Limitation  to  A  for  ninety-nine  years, 

if  he  shall  so  long  live,  and  after 

his  decease  to  B  in  fee,  20,  865 

Limitation  to  heirs   as  personse  de- 

signatie,  20,  865 
Limitation  to  right  heir  of  grantor, 

20,  866 
Particular  estate,  6,  899 
Personalty,  20,  894 
Quasi  remainders,  20,  894 
Remainders  under  cy  pres  doctrine 
in  case  of  an  intended  perpetual 
succession  of  life  estates,  20,  867 
Remainders  under  cy  pres  doctrine 
where    real    estate    is   devised   to 
children  of  an   unborn  child,  20, 
866 
Remainders  under  cy  pres  doctrine, 
where  the  word  "son"  or  "child," 
in  a  devise  of  an  estate  in  remain- 
der, is  construed  as  a  word  of  limi- 
tation, 20,  867 
Rule  against  perpetuities,  6,899 
Statutes  to  protect   remainder   from 
being  defeated  by  the  determina- 
tion   of   a   particular    estate,   20, 
868 
Subsequent  interest  is  so  limited  as 
to  vest,  if  at  all,  before  the  pre- 
ceding, 20,  921,  922 
Suit  at  law  to  recover  damages  for 

injuries  for  waste,  20,  850 
Time  WltMn  Which  a  Contingent  Re- 
mainder Should  Vest,  20,  881 
Continuance  of  particular  estate, 

20,  881 
Particular    estate   in   common    or 

severalty,  2  o,  881 
Posthumous  children,  20,  881 
Remainder   taking  effect  in   some 
and  not  in  all  persons  to  whom 
limited,  20,  882 
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Very  instant  of  particular  estate's 
determination,  20,881 
Uses,  19,  1066,  1067 
"When  vested,  6,  900 
Whether  contingent  remainder  is  an 
estate,  20,  849 
Conveyance    by  grantor  of  liis  rever- 
sion, 20,  833 
Conveyance  of  fee  reserving  life  estate, 

20.  833 
Corporation  subsequent  acquiring  ca- 
pacity to  take,  20,  928 
Cross-Bemalnders,  20,  869 
Apt  expressions,  20,  872 
Definition,  20,  868 
How  created  in  deed,  20,  870 
How  created  in  will,  20,  871 
How  framed,  20,  871 
In  case  of  executory  trust,  20,  871 
Necessity  of  words  of  express  limi- 
tation,  20,  871 
Particular  estate,  20,  870 
Test  of  existence,  20,  S73 
Under     marriage      settlement,      20, 

871 
Usual  form,  20,  872 
Whether    cross-remainders    can    be 
created    between    more  than  two, 
20,  871 
Whether    estate    must     have    been 

granted  in  common,  20,  870 
Whether  they  may  be  raised  b^'  im- 
plication, 20,  871 
■Cy  Pres  Doctrine,  20,  866,  879 

Remainders  under  cy  pres  doctrine 
in  case   of  an  intended   perpetual 
succession  of  life  estates,  2  o,  867 
Remainders  under  cy  pres  doctrine 
where   real   estate   is    devised    to 
children  of  unborn  child,  20,  866 
Remainders  under  cy  pres  doctrine 
where  the  word  "son"  or  "child," 
in  a  devise  of  an  estate  in  remain- 
der, is  construed  as  a  word  of  lim- 
itation, 20,  867 
Definition,  6,  897;  20,  830 
Devise  to  A  and  his  issue,  in  cases  in 
which  the  word  "issue"  is  construed 
as  a  word  of  limitation,  20,  866 
Devise  to  a  class,  6,  899 
Devise  to  widow  for  life,  and,  in  case 

she  marry,  to  A,'  20,  864 
Exceptions,  20,  861 
Executory  devises,  20,  928 
Freehold  in  abeyance,  20,  834 
Interval  of  time  after  determination  of 

particular  estate,  20,  835 
Limitation  Construed  to  be  a  Remainder 
Eattier  than  an  Executory  Interest, 
20,  913 

Application  of  the  rule,  20,  916 
Application  to  the  rule  of  a  class, 

20,  914 
Examples,  20,  913-918 
Executory  interest  becoming  a  con- 
tingent remainder,  2  o,  915 
In  general,  20,  913 
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Interest  which  has  taken  effect  as  a 
remainder,  20,  913 

Interest  which  would  have  been 
good  in  its  inception  as  a  re- 
mainder, 20,  913 

Life  estate  engrafted  upon  a  fee  de- 
terminable when  the  life  estate 
vested  in  possession,  20,  gi6 

Limitation  to  take  effect  a  springing 
interest  or  conditional  limitation 
in  one  event,  and  in  another  a  con- 
tingent remainder,  20,  916 

Remainder  in  fee  subject  to  condi- 
tional limitation,  20,916 

Whether  having  taken  effect  as  re- 
mainder, interest  may  become  an 
executory  interest,  20,  913-915 
Limitations  After  Estate  Tail  or  an  Es- 
tate for  Life,  20,  929 

Examples,  20,  929,  930 

Prima  facie  remainders,  20,  929 

Test     to     determine     whether     re- 
mainder or  executory  interest,  20, 
929 
Limitations  in  default  of  appointment, 

20,857 
Limitation  to  A  for  ninety-nine  years, 

if  he  shall  so  long  live,  and  after  his 

decease  to  B  in  fee,  20,  865 
Limitation  to  right  heir  of  grantor,  20, 

866 
Limitation    to    the    heirs    as    personae 

designatje,  20,  865 
Limited  after  fee,  20,  835 
Limited  to  take  effect  in  possession  in 

derogation   of  particular  estate,  20, 

83s 
Money  expended  by  life  tenant  in  pre- 
serving estate,  13,  218 
Particular  Estate,  6,  897;  20,  832 
Contingent  Remainder,  20,  832,  8S2 
At  Common  Law,  20,  882 
Adverse  possession,  20,  886 
Contina;ent  remainder  for  years, 

20,884 
Contingent    remainder   of   free- 
hold, 20,  8S2 
Contingent  remainder  preceded 
only  by  term  of  years,  20,  883 
Contingent  uses,  20,  883 
Estate   limited   by  way   of  use, 

20,  88s 
Freehold  in  abeyance,  20,  882 
Legal  estate  vested   in   trustee, 

20,  884 
Preceded    by    particular    estate 
which  cannot  endure  until  the 
remainder  vests,  20,  883 
Preceded  by  vested    remainder, 

20,883 
Remainder  limited  out  of  equity 

of  redemption,  20,884 
Remainder  void  ab  initio,  20,882 
Right    of    entry    distinguished 
from  mere  right  of  action,  20, 
884,  885 
Statute  of  limitations,  20,  886 
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REMAINDERS  AND  EXECUTORY  IN- 
TERESTS—Co«i"rf 
Kemainders —  Confd 

Particular  Estate — Confd 
Contingent  Remainder — Cont'd 
At  Common  Law — Cont'd 
Statutory  changes,  20,  885 
Tenant  in  preceding  estate   hav- 
ing right  of  entry,  20,  884 
Vested  remainder   preceded    by 
contingent  remainder,  20,  883 
Where    preceding    estate    must 
continue  in  actual  possession, 
20,  884 
Whether  particular  estate  in    re- 
mainfier   must  be   created  by 
same  deed,  20,  886 
Under  statutes,  20,  836-838,  892 
Cross-remainders,  20,  870 
Definition,  20,  830,  831 
Estate  at  sufferance,  20,  S33 
Estate  at  will,  20,  833 
Necessity,  20,  832 
Vested  remainder,  20,  832 
Where  particular  estate  must  be  of 
freehold,  20,  833 
Remainderman  takes  by  purchase,  20, 

836 
Remainders  to  a  Class,  20,  854 

Confining  gifts  to  persons  answering 
description    at    death  of  testator, 
20,  856 
Gifts  to  children,  20,  855 
Gifts  to  grandchildren,  20,  855 
Gifts  to  remote  relatives,  20,  855 
In  general,  20,  854 
Opening  up  to  let  in  those  afterwards 

born,  20,  85s 
Those  of  a  class  born  after  the  deter- 
mination of  a  particular  estate,  20, 

8SS 
Vested  in  persons  in  esse,  20,  854 
Where  none  of  the  class  are  in   esse, 
20,  85s 
Remainders    under   cy   pres    doctrine 
in  case  of  an  intended  perpetual  suc- 
cession of  life  estates,  20,  867 
Remainders  imder   cy    pres    doctrine 
where  real  estate  is  devised  to  chil- 
dren of  an  unborn  child,  20,  866 
Remainders    under   cy   pres  doctrine 
where  the  word  "son"  or  "child,"  in 
a  devise  of  an  estate  in  remainder,  is 
construed  as   a  word  of  limitation, 
20,867 
Requisites,  6,  897 
Rights   of  contingent   remainderman, 

20,  850 
Statutes,  20,  836 
Sen  Perpetuities. 
Abolition  of  contingent  remainders, 

20,  836 
Abolition  of  distinction  between  re- 
mainder and  executory  interests, 
20,  838 
Collection    of    statutes    of   various 
states,  20,  736-738 
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Contingency   to   abridge    precedent 

estate,  20,  838 
Contingency  which  would  abide  or 

determine   the    precedent    estate, 

20,  881 
Contingent     remainders     expectant 

upon  determination  of  a  term  of 

years,  20,  838 
Contingent  remainder  valid  where  it 

would  be  valid  as  conditional  limi- 
tation, 20,  836 
Failure    of    particular    estate,     20^ 

836 
Fee  limited  upon  a  fee,  20,  836 
Freehold  estate  commencing  in  fu- 

turo,  20,  836 
Improbability  of   contingency',    20, 

838 
In  New  York,  6,  897 
New  York  revised  statutes  defining 

vested  estate  discussion,  20,  844- 

849 

Persons  in  being  at  time  of  creation, 
20,  837 

Posthumous  children,  20,  881 

Protect  remainder  from  being  de- 
feated by  the  determination  of  a 
particular  estate,  20,  868 

Successive  estates  for  life,  20,  837 
Tenure,  20,  836 
Trustees 

Limitation   to   trustees   to   preserve 
contingent  remainders,  20,  861 
Vest  during  continuance  of  particular 

estate   or   eo   instanti  that  it  deter- 
mines, 20,  834 
Vested  and  Contingent,  6 ,  89S 

Alienation,  6,  899 

Definition,  6,  898 

Law  favors,  6,  898 
Vested  and  'Contingent  Remainders  Oe- 

fined  and  Distinguished,  20,  838 

Construction  of  divesting^  clauses^ 
see  Wills. 

Rale  that  an  interest  ivill  he  held  to^ 
he  vested  rather  than  contingent, 
see  Wills. 

Under  tohat  circumstances  a  contin- 
gency ajfecting  one  of  a  series  of 
limitations  ivill  he  held  to  affect 
all,  see  Wills. 

American  cases  based  upon  common 
law,  20,  844 

Assignment  of  contingent  remain- 
der, 20,  849 

Bare  possibility,  2  o,  849 

Bill  in  equity  to  restrain  waste,  20, 
850 

Certain  and  determinate  person  in 
esse,  20,  843 

Children  living  at  decease  of  A,  20, 
842 

Contingency  irrespective  of  remain- 
der's duration,  2  o,  840 

Contingency  to  which  the  effect  of 
condition  subsequent  is  given,  20^ 
850 
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Contingent  remainder  not  an  estate 

in  land,  20,  849 
Criterion  suggested,  20,  838 
Decision  of  New  York  statutes,  20, 

84s 

Defeasibleness  of  the  right  of  posses- 
sion or  enjoyment,  20,  841 

Definition  of  vested  remainder,  20, 
838 

Devise  of  contingent  remainder,  20, 
849 

Essential  characteristics,  20,  838 

Examples,  20,  839 

Fact  that  remainder  is  capable  of 
taking  effect  in  possession,  20, 
842 

Fundamental  distinction,  20,  841 

Illustrations,  20,  842 

In  general,  20,  838-858 

Limitations  in  default  of  appoint- 
ment, 20,  857 

New  York  revised  statutes  discussed, 
20,  845-848 

Particular  estate,  20,  832 

Persons  ascertained  immediately  on 
determinatioh  of  particular  estate, 
20,  842 

Present  capacity  to  take  possession 
were  to  become  vacant,  20,  845 

Present  fixed  right  to  future  enjoy- 
ment, 20,  839 

Remainders  After  an  Estate  Tail,  20, 
856 

Abolition  of  estates  tail,  20,  856 
Barred  by  common  recovery,  20, 

856 
Failure  sure  to  happen,  20,  856 
Failure  to  issue  at  particular  time, 

20,  856 
When  contingent,  20,  856 
Whether   remainder    after    estate 
tail  is  valid  where  estates  tail  are 
abolished,  20,  857 

Bemainders  to  a  Class,  20,  854 

Confining    gifts    to    persons     an- 
swering description  at  death,  of 
testator,  20,  856 
Gifts  to  children,  20,  855 
Gifts  to  grandchildren,  20,  855 
Gifts  to  remote  relatives,  20,  855 
In  general,  20,  854 
Opening  up  to  let  in  those  after- 
wards born,  20,  855 
Those  of  a  class  born  after  the  de- 
termination  of  a    particular  es- 
tate, 20,855 
Vested  in  persons  in  esse,  20,  554 
Where    none  of    the    class  are   in 
esse,  20,855 

Seisin  of  remainderman,  20,  840 

Suit  at  law  to  recover  damages  for 
injuries  for  waste,  20,  850 

To  determine  whether  contingency 
is  effect  of  condition  precedent  or 
subsequent,  20,  850 

Vested  estate  as  defined  in  New 
York  revised  statutes,  20,  844 
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Vested  estate  in  New  York  distin- 
guished from  vested  estate  at  com- 
mon law,  20,  844 

When  vested  remainder  becomes  ab- 
solute, 20,  854 

Whether  contingent  remainder  is  an 
estate,  20,  849 

Whether  vested  remainder  has  inci- 
dents of   an  indefeasible  interest, 
20,  854 
Waste,  see  infra.  Waste. 

Rights  of  contingent  remainderman, 
20,  850 
When  remainder  must  commence,  20, 

833 
When  remainder  must  vest,  20,  834 
Whether    having  taken   effect    as   re- 
mainder,  interest    may   become    an 
executory  interest,  20,  913-915 
Remoteness,  see  Perpetuities. 
Executory  interests,  20,  947,  951 
Executory  limitations,  20,  940 
Repairs,  13,  215 
Res  Judicata 

Privity   between    remainder- men  and 
first  tenant,  2  i ,  146 
Reversion,  see  Reversion. 
Reversions     and     incorporeal    heredita- 
ments, 10,  360 
Sale  under  incumbrances,  13,  216 
Shelley's  Case,  see  Shelley's  Case. 
Subsequent  estate  limited  as  to  execu- 
tory limitation,  22,  505 
Shifting  interest,  see  infra.  Executory 

Interests. 
Springing  interests,  see  infra,  Execu- 
tory Interests. 
Statutes 

Assignment  of  executory  interests,  20, 
970 
Streets  and  Sidewalks 

Dedication  by  remainderman,  24,9 
Succession,  24,  358 

At  common  law,  24,  358 
Examples,  24,  358-360 
In  general,  24,  358 
Ownership  substituted  for  seisin, 2  4 ,359 
Rule  in  the  United  States,  24,  358 
Statute  in  England,  24,  358 
Succession  Taxes,  24,  473 
Appraisement,  24,  478 
In  Connecticut,  24,  480 
In  Maryland,  24,  480 
In  Massachusetts,  24,  480 
In  Pennsylvania,  24,  480 
New  York  law,  24,  479 
Conditional  legacies,  24,  475 
Entiretyship,  24,474 
Generally,  24,  572 
In  California,  24,  475 
In  New  York,  24,  474 
In  Pennsylvania,  24,  473 
In  Tennessee,  24,  475 
Taxes,  13,  213 

Apportionment,  13,  214 
Distinction  between  annuities  and  gifts 
of  income,  i  3,  215 
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Semoval  of  Canses. 


REMAINDERS  AND  EXECUTORY  IN- 
TERESTS—CoB^'^f 
Taxes — Cont'd 

Doweress,  13,  213 

Examples,  13,  213,  214 

Ordinary  taxes,  13,  213 

Payment  by  tenant  for  life,  2  5,  281 

Tax  sale,  13,  214 

To  whom  land  is  taxed,  25,  122,  123 

Trustee's  liability,  13,  215 
Tax  sale,  i  3,  214 
Tax  Titles 

Wliether  tenant  for   life  can  acquire 
title,  2  5 ,  708 
Timber,  13,  219 
Trover 

Life  interest  in  remainder,  26,  744 
Waste,  13,  212  ;  20,  850,  965 

See  Waste. 

General  rule,  13,  212 

In  case  of  personalty,  13,  212 

In  case  of  realty,  i  3,  212 

Injunction,.  13,  212 
Wills 

Implication  of  cross-remainders,   29, 
394-39S 
Witnesses,  29,  579 
REMAND,  20,  971 
REMARKABLE 

Mo.st  remarkable  places,  15,  886 
REMATE,  20,  971 
REMEDY,  20,970 
See  Constitutional  Law. 
Adequate  remedy,  20,  974 
Application  for  admission  to  the  bar,  20, 

973 
Cumulative  remedies,  20,  S74 
Like  remedies,  1 3 ,  664 
Mechanics'  lien,  20,  973 
Obligation  to  guaranty  a  right  or  indem- 
nify against  a  wrong,  20,  973 
Power  and  duty  of  legislature  to  provide 

means  to  pay,  and  to  pay  state  debts, 

20,971 
Provisional  remedy,  19,  299 
Right  distinguished  from  remedy,  2  o,  974 
Specific  remedy,  20,  974 
REMEMBRANCE,  20,  974 
REMISE,  see  Release. 
REMISSNESS,  20,974 
REMITTER,  20,975 
REMITTITUR,  16,593;  20,975 

See  Error,  Writ  of;  Justice  of  the 

Peace;  New  Trial. 
Action  ex  delicto,  16,  593 
Appellate  court,  16,  595 
Choice  between  an  appeal,  I,  628 
Curing  verdict,  16,  595 
Erroneous  entry  of  judgment,  16,  594 
Examples,  1 6 ,  593-595 
New  Trial,  5,  62  ;  16,  593,  594;  28,  309 

Action  ex  delicto,  16,  593  ;  28,  311 

Appellate  court,  16,  595 

Choice  between  an  appeal,  i,  628 

Compromise,  28,  316 

Curing  verdict,  16,  595 

Damage  in  excess  of  demand,  28,  312 


Defendant  consenting  to  increase,  28, 

314 
Discretion  of  court,  2  8 ,  309 
Erroneous  entry  of  judgment,  16,  594 
Examples,  16,593-595;  28,  309-317 
Excessive  verdict  cured  by,  5 ,  62 
Fixed  rules  and  principles  to  regulate 

measure  of  damages,  28,  314 
Ignorement  of  evidence,  28,  313 
Improper   admission  of  evidence,  28, 

313 
In  general,  5,  62  ;  28,  309 
Injury  to  passenger,  28,310 
Option  to  remit,  28,  310 
Peremptory  remittitur,  28,  311 
Release  of  excess  in  action  for  torts,  5, 

62 
Several  items  or  elements  of  damage, 

16,  593 
Verdict  greater  than  amount  claimed 

in  pleading,  16,  595 
Verdict  grossl3'  excessive,  16,  593 
Verdict  unwarranted  b3'  evidence,  16, 

.';94 
When   court   may  impose  option,  1 6, 

593 
When   new  trial  may  be  refused,  16, 

593 
Whether  favored  by  court,  i  6,  595 
Verdict  greater  than  amount  claimed  in 

pleading,  16,  595 
Verdict  grossly  excessive,  16,  593 
Verdict  unwarranted  by  evidence,  16,  594 
When  court  may  impose  option,  16,  593 
When  new  trial  may  be  refused,  i  6,  593 
Whether  favored  \>y  court,  16,  595 
REMOTE,  see  Proximate  and  Remote 
Cause. 

Remote  damages,  20,  975 
REMOVAL  OF  CAUSES,  20,  976 
See  generally,  Certiorari. 
Act  of  July  27th,  1866,  20,  978 
Act  of  March  2d,  1867,  20,  978 
Act  of  March  3d,  1876,  20,  979 

Arrangement   of  parties  according  to 

their  actual  interest,  20,  980 
Citizen  of  same  state,  20,  981 
Extension  of  the  right,  20,  979 
Parties  defendant  and  plaintiflf,  20,  980 
Scope  of  the  provision,  20,  979 
Suit  capable  ofseparation  into  parts,  20, 

981 
Whole  suit  must  be  removed,  20,  981 
Act  of  March  3d,  1887,  20,  9S2 
Amount  in  controversy,  20,  982 
Controversy   wholly  between    citizens 

of  different  states,  20,  982 
Provisions  of  the  act,  20,  982-984 
Repeal  of  former  provisions,  2  o,  984 
Restricting  the  right,  2  o ,  982 
Scope  of  the  act,  20,  982 
Suits  in  law  or  equity,  20,  982 
Act  of  September  24th,  1789,  20,  976 
Chose  in  action  and  promissory  note, 

20,  997 
Constitutionality  of  the  act,  20,  977 
Scope  of  the  act,  20,  976 
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When  cause  might  be  removed  under 
this  act,  20,  977 
Affidavits,  2,0,  998,  1023 
Act  of  1S87,  20,  999,  1000 
Act  of  March  2d,  1S67,  20,  998 
Affidavit  as  prima  facie  proof,  20, 1000 
Aliens,  20,  looi 

Amount  in  controversy,  20,  1000 
Citizenship,  20,  998 
Controverting  affidavit,  20,  1000 
Examples,  20,  999-1001 
In  general,  20,  998 
Must  substantially  follow  language  of 

statute,  2  o,  999 
One  of  several  defendants,  ao,  999 
PlaintiflFs  citizens  of  the  state,  20,  999 
Proving  prejudice  and  local  influence, 

20,  1000 
Rules  of  court,  20,  1000 
Stating  fact,  20,  1000 
To  what  court  application  should  be 

made,  20,  1000 
Who  may  remove  causes,  20,  999 
Agents,  20,  988 
Aliens,  20,  992 

Prejudice  and  local  influence,  20,  looi 
Amendment,  20,  1022 
Amount  In  Controversy,  20,  982 

Prejudice  and  local  influence,  20,  looi 
Value  of  Matter  in  Dispute,  20,  990 
Act  of  March  3d,  1887,  20,990 
Appearing  affirmatively  in  pleadings, 

20,  991 
Examples,  20,  990-992 
How  amount  in  dispute  is  to  be  de- 
termined, 20,  991 
In  an  action  of  tort,  20,  991 
Release  of  part  of  claim,  20,  992 
Removal  acts   of    1789,    1866,    1867, 

187s,  20,  990 
Where    defendant  files   a  counter- 
claim, 20,  991 
Whether  matter  in  dispute  must  ex- 
ceed sum  named  in  statute,  20,  990 
Ancillary  proceedings,  20,  1017 
Appearance,  20,  1004 
Attachment,  20,  985 
Attorney  and  client,  20,  988 
Auxiliary  proceedings,  20,  986 
Bankruptcy,  20,  looi 
"  Before  trial  thereof,"  20,  1006 
Bonds,  20,  1023 

Cases  in  law  and  equit}',  20,  985 
Certiorari,  20,  1015,  1025 

Prosecution    against    revenue    officers 
and    officers   acting    under    election 
laws,  20,  1025 
Citizenship,  20,  9S9,  992 
Act  of  1879,  20,  992 
Acts  subsequent  to  1793,  20,  993 
Aliens,  20,  992 
Allegation  of  residence  in  petition,  20, 

993 
Citizenship  at  time  of  suit,  20,  993 
Corporations,  20,  993 
Corporations    chartered    in     different 

states,  20,  995 
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Examples,  20,  992-995 

Foreign  corporations,  20,  995 

Indians,  20,  993 

In  general,  20,  992-995 

National  banks,  20,  994 

Personal  citizenship,  20,  992 

Pleadings,  2  o,  993 

Prejudice     and     local    influence,    20, 

100 1 
Railroads,  20,  995 
Residence  in  a  territory,  20,  992 
States,  2  o,  992 
Civil  Bights,  20,  1023 

Constitutionality    of    the    statute,  20, 

1024 
Existence  of  law  alone,  20,  1024 
In  general,  20,  1023 
Modification  of  the  statute,  20,  1023 
Right  denied  by  constitution  or  law  of 

the  state,  20,  1023 
Right  denied  by  judiciary  of  state,  20, 

1023 
Right   denied  by  private  person,  20, 

1023 
Scope  of  the  term,  20,  1023 
State  acts,  20,  1023 
Collector  of  revenue,  20,  1002 
Collusive  Parties,  20,  989 
In  general,  20,  9S9 
Where  colorable   assignment  of  causes 

of  action  has  been  made,  20,  989 
Where  suit  has  already  been  removed, 
2  o ,  989 
Colored   persons,    see     infra.    Civil 

Rights. 
Comparison    of  principal   removal  acts, 

20,  976 
Constitutional  Law 
Civil  rights,  20,  1024 
Constitutionality  of  law  forbidding  for- 
eign corporations  to  do   business  in 
the  state  unless  they  will  waive  right 
to  remove  suit,  20,  loii 
Statute  providing  that  foreign  corpora- 
tions shall  be  deemed  domestic  cor- 
porations in  all  suits,  20,  loii 
Statute  requiring  secretary  of  state  to 
revoke  license  of  foreign  corporation 
upon  bringing  suit  in  federal  court, 
20,  lOII 
Suits  and  prosecutions  against  revenue 
officers    acting    under    the    election 
laws,  20,  1025 
Corporation  exercising  license  in  another 

state,  I  9 ,  795 
Corporations,  20,  988,  993 
Costs,  20,  1022 
Counterclaim,  20,  991 
Court 

To  what  court  application   should   be 
made,  20,  1009 
.  Definition,  20,  976 
Dismissal  of  cause,  see  infra,  Remand. 
Effect  of  Filing  Petition  for  Removal  on 
Jurisdiotlon,  20,  loii 
Decision  of  state  court  in  passing  upon 
question,  20,  1012,  1013 
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REMOVAL  OF  CAUSES— Co»;'rf 
Effect  of  Filing  Petition  for  Bemoval  on 
Jurisdiction —  Cont'd 
Of  Federal  Court,  20,  1015 

Ancillary  proceedings,  20,  1017 
Consent  of  parties,  20,  1017 
Examples,  20,  1015,  1016 
In  general,  20,  1015,  1016 
Record  fails  to  show  case  within  fed- 
eral jurisdiction,  20,  1017 
Relation  of  jurisdiction,  20,  1017 
Right   must   appear   of  record,   20, 

1016 
Where  case  cannot  be  heard  imme- 
diately, 20,  1015 
Whether    federal   court  jurisdiction 

attaches  immediately,  zo,  1015 
Whether  petition  is  part  of  record, 

20,  1016 
Whether  removal  vacates   proceed- 
ings already  had  in  the  state  courts, 
2b,  1016 
Of  State  Court,  20,  loii 

Certiorari  to  a  state  court,  20,  1015 
Defective  petition  or  pleadings,  20, 

1014 
Duty  of  state  court,  20,  loii 
Effect  of  appearing  after  petition  has 

been  denied,  20,  1014 
Eifect  of  order  by  state  court  in  im- 
proper case,  20,  1014 
Enjoining  proceedings  in  state  court, 

20,  1014 
Finality   of  decision   of  state   court 
upon  question  of  removal,  20,  1013 
Mandamus,  20,  1015 
Reversal  of  judgment  by  supreme 
court    of    United     States,    where 
order  has  been  improperly  denied, 
20,  1014 
Review  by  appellate  court  on  order 
granting  or  denying  removal,  20, 
1012 
Right  to  examine  petition,  zo,  1012 
What  petition  should  state,  20,.  1014 
Wliat  pleadings  should  state,  20, 1014 
Whether  order  of  state  court  is  nec- 
essary to  effect  removal,  20,  1013 
Whether   state   courts   may   inquire 
into  truth  of  facts  alleged,  20,  1014 
Whether  statutory  requirements  have 
been  complied  with,  20,  1012 
Election  officers,  20,  1025-1027 
Eminent  domain,  6,  606;  20,  984 
Executors  and  administrators,  20,  987 
Federal  Questions,  20,  looi 

Acts  of  187s  and  1887,  20,  looi 
Bankruptcy  act,  20,  looi 
Cases  in  law  and  equity,  20,  looi 
•  Cases  in  which   federal   question  was 
raised,  20,  1002 
Collector  of  internal  revenue,  20,  1002 
Construction  of  constitution  or  law  of 

United  States,  20,  looi 
Examples,  20,  1001-1004 
In  general,  20,  1001-1004 
National  banks,  20,  1002 
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National  corporations,  20,  1002 

Obligations  of  contract,  20,  looi 

Patents,  20,  1002 

Pleadings,  zo,  1004 

Public  lands,  20,  1002 

Questions   not   arising   under   law    of 

United  States,  20,  looi 
Receiver  appointed  by  federal  court, 

20,  1002 
Record,  20,  1003 
Showing  the,  20,  1004 
United  States  marshal,  20,  1002 
"First  tried,"  8,  22 
Foreign  Corporations,  8,  401 ;  20,  995 
Condition   that  corporations  shall  not 

remove  causes,  8 ,  401 
Exclusion  of  corporations,  8,  401 
Power  of  state  to  deprive  corporation, 

8,  401 
Right  of  corporation  to  removal,  8,  401 
When  foreign  corporation  is  made  do- 
mestic corporation,  8 ,  402 
From  One  Federal  Court  to  Another,  20, 
1027 

Disability  of  judge,  20,  1027 
Examples,  20,  1027,  1028 
Statutory  provisions,  20,  1027 
From  One  State  Court  to  Another,  20,  1028 
In  Massachusetts  statute,  20,  1028 
In  New  Jerse3',  20,  1028 
Justice  of  the  Peace,  20,  1029 
5ee  Justice  of  the  Peace. 
Bond,  20,  1030 
Dismissal,  20,  1030 
In  general,  20,  1029 
In  Virginia,  20,  1031 
Petition  for  partition,  20,  1031 
Plea  setting  up  a  license,  20,  1031 
Plea  that  defendant  has  private  way, 

20,  1031 
Question   of  title   directly  and   dis- 

tinctlj'  raised,  20,  1030 
Scope  of  the  statute,  20,  1029 
State  statute,  20,  1029,  1030 
Trespass,  20,  1031 
Statutory  provisions,  20,  1028 
Habeas  corpus,  9,  169 
"Hearing,"'  20,  1004 
Improper  removal,  10,  241 
Indians,  20,  993 
Injunction,  20,  1014 

Judicial  acts,  see  infra,  Act  of  Sep- 
tember 24TH,  17S9 
Jurisdiction,  see  infra.  Effect  of  Fil- 
ing Petition  for  Removal  on  Ju- 
risdiction. 
Justice  of  the  Peace,  see  Justice  op  the 
Peace, 

Title  to  ReaJ.  Property,  20,  1029 
Bond,  20,  1030 
Dismissal,  20,  J030 
In  general,  2d,  1029 
In  Virginia,  20   1031 
Petition  for  partition,  20,  1031 
Plea  setting  up  a  license,  20,  1031 
Plea  that  defendant  has  private  way, 
20,  1031 
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Question  of  title  directly  and   dis- 
tinctly raised,  20,  1030 
Scope  of  the  statute,  20,  1029 
State  statute,  20,  1029,  1030 
Trespass,  20,  1031 
Mandamus,  20,  984,  1015 

To   compel  circuit    court    to    assume 
jurisdiction,   20,  1019,  1020 
Marshal,  20,  1002 

National  banks,  16,  148,  215;   20,  994 
National  corporations,  20,  1002 
Nature  of  suit,  20,  984 
Necessary  parties,  20,  9S8 
"New  Trial,"  20,  1005,  1007 
Notice,  20,  1023 

Obligations  of  contract,  20,  looi 
Original    proceedings    growing    out    of 
other  proceedings  in  the  state,   20,  986 
Ousting  jurisdiction  of  court,  20,  loio 
Parties 

CoUusive  Parties,  20,  989 
In  general,  20,  989 
Where  colorable  assignment  of  causes 
of  action   has   been  made,  20,  989 
Where    suit_    has    already    been  re- 
moved, 20,  989 
luterrening  and  Substituted  Parties,  20, 
989 

Examples,  20,  989,  990 
In  general,  20,  989 
Refusal  by  state  court,  20,  990 
Necessary  parties,  20,  988 
Nominal  Parties,  20,  987 

Act  of  1875  and  of  1887,  20,  989 

Agents,  20,  988 

Attorneys,  20,  988 

Citizenship,  20,  989 

Examples,  20,  987-989 

Executors,  20,987 

Garnishees,  26,  988 

In  general,  20,  987 

Officers  of  a  defendant  corporation, 

20,  988 
Trustees,  20,  787 
Unnecessary'  parties,  20,  987 
Who  are  necessary  parties,  20,  988 
Who  are  nominal  parties,  20,  987 
Partnership,  17,  1247 
Patents,  20,  1002 
Petition,  20,  1014 

See    infra,    EFFECT  OF  Filing  Peti- 
tion FOR  Removal   on   Jurisdic- 
tion. 
Affidavit,  2  o,  1023 
Notice,  20,  1023 

What  petition  should  state,  20,  1014 
Petition  as  part  of  record,  20,  1016   / 
Pleading,  20,  1021 

Defect  and  irregularities,  20,  1018 
Legal   and   equitable  cause  of  action 

joined,  20,  102 1 
Remand,  20,  1018 

Suit  at  law  and  bill  in  equity,  20,  I03i 
Time  for  filing  answer,  20,   1021 
Where  brought  under  a   state  statute 
tn  name  of  real  party  in  interest,  20, 
102 1 
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Whether  new  pleadings  must  be  filed, 
20,  1021 
Plea  in  abatement,  20,  1019 
Powers  of  congress  over,  3,  704 
Practice,  20,  1021 

Amendment,  20,  1022 

Bonds,  20,  1022 

Costs,  20,  1022 

In  general,  20,  1021 
Prejudice  and  Local  Influence,  20,  998 

Act  of  1SS7,  20,  999,  1000 

Act  of  March  2,  1867,  20,  998 

Affidavit  as  prima  facie  proof,  20,  1000 

Affidavit  must  substantially  follow  lan- 
guage of  statute,  20,  999 

Affidavit  stating  facts,  20,  1000 

Aliens,  20,  looi 

Amount  in  controversy,  20,  1000 

At  time  of  application,  20,  1008 

Citizenship,  20,  998 

Controverting  affidavit,  20,  1000 

Examples,  20,  999-1001 

In  general,  20,  998 

One  of  several  defendants,  20,  999 

Plaintiffs  citizens  of  the  state,  20,  999 

Proving  prejudice  and  local  influence, 
20,  1000 

Rules  of  court,  20,  1000 

To  what  court  application  should  be 
made,  20,  1000 

Who  may  remove  causes,  20,  999 
Probate,  20,  988 
Public  lands,  20,  1002 
Quo  warranto,  20,  984 
Railroads,  20,  995 
Receivers,  20,  1002 
Kecord,  20,  1003 

Excuse  for  failure  to  file   copy  of  rec- 
ord, 20,  1019 

Failure  to  enter  copy  on  first  day  of 
session,  20,  1018 

Jurisdiction  must  appear  of  record,  20, 
1016 

Petition  part  of  record,  20,  1016 

Record    failing    to  show    case   within 
federal  jurisdiction,  20,  1016,  1017 
Release,  20,  992 
Remand,  20,  1017 

Act  of  1887,  20,  1020 

At   what    time   causes   should   be   re- 
manded, 20,  1017 

Burden  of  proof,  20,  1019 

Defects  in  pleadings,  20,  1018 

Doubt  as  to  jurisdiction,  20,  1019 

Excuse  for  delay  in   entering  copy  of 
record,  20,  1019 

Failure    to    enter  copy  of  the   record, 
20,  1018 

Finalitj'  of  circuit  court's  decision,  20, 
1020 

How  objection  to  decision  is  taken,  20, 
1019 

Irregularities  in  pleadings,  20,  1018 

Mandamus   to  compel  circuit  couri  to 
assume  jurisdiction,  20,  1019,  1020 

Plea  in  abatement,  20,  1019 

Remanded  by  consent,  20,  1020 
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REMOVAL  OF  CAUSES— Co»<'<^ 
Remand —  Cont'd 

Remanded  by  court  on  its  own  motion, 
20,  1020 

Remedy  where  circuit  court  refuses  to 
remand  a  cause  improperly  removed, 
20,  1019 

Removal  by  superior  court  where  cir- 
cuit court  has  improperly  taken  juris- 
diction, zo,  1020 

Waiver  of  right  to  remand,  20,  1020 

What  causes  should  be  remanded  to 
state  court,  20,  1017 

What  determines  jurisdiction  on  mo- 
tion to  remand,  20,  1017 

Where  question  of  jurisdiction  involves 
decision  of  actual  merits,  20,  1017 

Writ  of  error  from  order  remanding  a 
suit,  20,  1019 
Replevin,  20,  985 
Revenue  collector,  20,  1002 
Revenue  Laws 

Removal    of    Suits     and    Frosecutions 
Against  Revenue  Officers  and  Officers 
Acting  Under  the  Election  Laws,  20, 
1025 
Certiorari   and   habeas  corpus,   20, 

1025 
Effect  of  removal,  20,  1027 
Examples,  20,  1026/ 
Statutory  provisions,  2  o ,  1025 
To  what  act  statute  applies,  20,  1025 
Value  of  matter  in  dispute,  20,  1027 
Separable  Controversy,  ao,  995 

Action  on  partnersiiip  obligations,  20, 

997 
Examples,  20,  995-998 
Final  determination,  20,  997 
In  general,  20,  995 
Joint  and  several  suits,  20,  996 
Number  of  controversies,  20,  997 
One  of  the  defendants  not  served  with 

the  process,  20,  996 
Prejudice  or  local  influence,  20,  998 
Principal  controversy,  20,  997 
Removal  act  of  1S75  and  of  1887,  2  o,  995 
What  constitutes,  20,  996 
Where  one  of  the  defendants  defaults, 

20,  997 
Will  of  real  estate,  20,  997 

Set-off,  20,  991 

"Suit,"  20,986 

Term,  8,  22 

Territories,  20,  992 

Time  of  Making  Application  for  Removal, 
20,  1004 

Act  of  1866,  20,  1004 
Act  of  March  3d,  1875,  20,  1005 
Act  of  March  3d,  1887,  20,  1008 
After  defendant's  answer,  20,  1008 
Appearance,  20,  1004 
"  Before  the  trial  thereof,"  zo,  1006 
Before  trial  actually  began,  20,  1007 
Cases   pending   at  time    the   act  was 

passed,  20,  1008 
Court  of  limited  jurisdiction,  20,  loio 
Examples,  20,  1004-1010 


Extension  of  time  for  answering,  20, 

1009 
Fault  of  petitioner,  20,  1006 
Final  hearing,  20,  1005 
First  term,  20,  1005 
First  trial,  20,  1006 
"Hearing,"  20,  1004 
Hearing  on  demurrer,  20,  1007 
In  general,  20,  J004 
Judiciary  act,  20,  1004 
Loss  of  right  by  one  of  several  defend- 
ants, 20,  1009 
Meaning  of  word  "trial,"  20,  1004 
Motion  for  new  trial  pending,  20,  1005 
New  trial,  20,  1007 
Petition  filed  after  trial,  20,  1004 
Prejudice    and     local    influence,    20, 

1008 
To  what  court  application   should  be 

made,  20,  1009,  loio 
Where  judgment   has   been   reversed, 

20,  1005 
Where  jury  has  disagreed,  20,  1005 
To  what  court  application    should    be 

made,  20,  1009 
"Trial,"  20,  1004 
Trustees,  20,  987 
Value  of  Matter  In  Dispute,  2  o ,  990 
Act  of  March  3d,  1887,  20,  990 
Appearing  aifirmatively  in  pleadings, 

20,991 
Examples,  20,  990-992 
How  amount  in  dispute  is  to  be  deter- 
mined, 20,  991 
In  an  action  of  tort,  20,  991 
Release  of  part  of  claim,  2  o,  992 
Removal  acts  of  1789,  1866,  1867,  1875, 

20,  990 
Where  defendant  files  a  counterclaim, 

20,  991 
Whether   matter    in  dispute  must  ex- 
ceed sum  named  in  statute,  20,  990 
Waiver  of  tbe  Right  to  Remove,  20,  loio 
Agreement  in  advance,  20,  loio 
By  appearance  after  state  court  has  re- 
fused or  granted  petition  of  removal, 
20,  1014 
Constitutionality  of  law  forbidding  for- 
eign corporations  to  do  business  in 
the  state  unless  they  will  waive  right 
to  remove  suit,  20,  loii 
Ousting  jurisdiction  of  court,  20,  loio 
Who  may  waive,  20,  loio 
Writ  of  error,  20,  1019 
REMOVE,  zo,  1031 
RENDER,  12,410;  20,  1032 

Distinguished  from  entered,  i  2,  459,  466, 

474;  20,  1032 
Rendering  Judgment 
A  judicial  act,  12,  474 
Justice  of  the  peace,  12,  459 
Statute  limiting  time  within  which   an 
appeal  or  writ  of  error  may  be  taken, 
20,  1033 
RENEW,  20,  1034 
RENEWAL 

Bills  and  notes,  20,  1034 
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RENTED,  20,  103s 
RENTS,  10,  35S;  12,  730;  20, 103s 
See  Ground  Rents  ;  Landlord  and 

Tenant;  Lease. 
Distress  for  rent,  see  Distress. 
Rent  service,  see  Ground  Rents. 
Aljandonment 

Whether  a  Kelease,  12,  751 

Abandonment   for   sufficient   cause, 

12.751 
Assent  of  landlord,  12,  752 
Landlord's  consent  to  abandonment, 

12.  751 
Necessity  of  surrender  of  premises, 

12,  751 
,  Rerent  by  landlord,  12,  751 
Voluntary'  abandonment,  12,  751 
A  certain  profit,  20,  1036 
Action  for  Use  and  Occupation,  1 2 ,  756 
Agent,  12,  757c 
By  and  against  whom   sustainable,  i  2, 

757« 
B3'  trustee  under  devise,  1 2 ,  757a 
Constructive  possession,  12,  757'' 
Examples,  12,  756,  757 
Lease  under  seal,  12,  757c 
Lease  void  under  statute  of  fraud,  12, 

7S7« 
Necessity  of  relation  of  landlord  and 

tenant,  1 2 ,  757 
Person  in  possession  under  contract  of 

sale,  12,  757 
Possession  requisite,  12,  757a 
Privity,  12,  757c 

Relation  of  landlord  and  tenant,  1 2 ,  757 
Rent  payable  in   improvements,    12, 

757c 
Statute,  12,  756 

Sub-tenant  of  the  lessee,  i  2 ,  7575 
Tenancy  in  common,  12,  7516 
Tenant  holding  over,  12,  757c 
Tenant  under  parol  lease,  i  2,  757a 
Title  in  the  plaintiff,  12,  757 
Trespasser,  i  2 ,  6570 
Use  and  occupation  by  defendant,  1 2 , 

656 
When  sustainable,  12,  756 
When  title  is  in  dispute,  i  2,  7575 
When  use  and  occupation  vifill  not  lie, 

12,  757* 
Apportionment,  7,  280;   12,752 
As  to  time,  1 2 ,  754 
Death  of  landlord,  12,  753 
Eminent  domain  proceedings,  i  2 ,  746- 

753 
Part  of  reversion  sold,  i  2,  753 
Personal  property   destroyed  by  fire, 

12,753 
Reversion,  12,  753 
Reversion  severed  by  act  of  law,  1 2 , 

754 
Tenant  in  possession  of  only  a  portion 

of  the  premises,  12,  752 
When  apportioned,  12,  752 
When  not  apportioned,  12,  753 
When  reversion  is  severed,  12,  752 
As  distinguished  from  profits,  5,  521 
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Assignment 
Effect  on  Bent,  12,  744 

Assent  of  landlord,  12,  744 
Privity   between   landlord    and    as- 
signee, I  2 ,  744 
Transfer  of  entire  interest  of  tenant's 
term,  12,  744 
Assignment  or  Conveyance  of  Beverslon, 
12,  683,754 

Accruing  rent,  12,  683 
Anticipation  of  rent,  12,  755 
Assignee  suing  in  own  name,  12,  755 
Devisee's  or  heir's  right  to  rent,  1 2 ,  684 
Grantee's  right  to  reentry,  1 2 ,  683 
Grantee's  right  to  sue  for  rent,  i  2 ,  683 
Grantor's  rights  in  a  lease,  12,  6S3 
In  absence  of  severance,  12,  754 
Mortgagee,  12,755 
Purchase  at  sheriff's  sale,  12,  754 
Purchase  of  equity  of  redemption,  12, 

755 
Rent  incident  to  reversion,  12,  683 
Rent  paid  before  notice  of  sale,  12,755 
Rent  payable  in  advance,  i  2,  755 
Rents  in  arrears,  12,  684,  755 
Sale  of  reversion  under  execution,  12, 

684 
When  rent  severed  by  reversion,  12, 

7S4 
Breach  of  covenant  to  repair  as  defense, 

12,  1005 
Certain  rent,  3,  58 
Classes  of  rents,  20,  1037 
Counterclaim,  22,  400 
Covenant  to  Fay  Kent,  8,  445 ;  12,  1020 

Destruction  of  premises,  12,  1020 

Implied  covenant,  12,  1020 

"Yielding  and  paying,"  12,  1020 
Deducting  cost  of  repairs,  12,  727,  748 
Definition,  10,  358;  12,  730;  20.  1035 

Chattels,  12,  731 

Issuing  from  personal  property,  12,  730 
Demand 

Forfeiture,  i  2,  758/ 
Descent  and  distribution,  24,  351 
Destruction  of  premises,  12,  757« 
Destruction  of  Premises  by  Fire,  12,  741 

Apartments,  12,  742 

In  absence  of  provision  in  lease,  12, 

741 
Landlord  covenanting  to  rebuild,  12, 

742 
Statute,  12,  742 
War,  12,  742 
Where  merely  a  building  is  rented,  12, 

742 
Whether  tenant  is  relieved  from  pay- 
ment of  rent,  12,  741 
Dower  in,  5,  891 

Effect  of  false  representations,  12,  749 
Effect  of  fraud,  i  2,  749 
Effect  of  landlord's  failure  to  give  pos- 
session, I  2,  749 
Effect  of  Landlord's  Failure  to  Repair,  12, 
748 

Abandonment  of  premises,  i  2 ,  748 
Counterclaim,  12,  748 
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Effect  of  Landlord's  Failure    to  Repair — 

Co7tfd 

Deducting  cost  of  repairs,  i  2 ,  748 

Remote  damages,  12,  748 

Set-off,  12,  748 
Effect  of  Lease  for  Immoral  Purpose,  1 2 , 

747 

Joint  tenant,  1 2 ,  747 
Portions  of  building  rented,  12,  747 
Relieved  from  rent,  i  2 ,  747 
Effect  of  Occupancy  Under  Mere  License, 
1 2 ,  746 

Liability  for  rent,  12,  746 
Occupancy  as  agent  for  another,  1 2, 

747 
Effect  of  Parol  Cbange  in  Lease  Under  Seal, 

1 2 ,  750 

Considerations,  12,  750 

General  rule,  12,  750 
Effect  of  Taking  for  Public  Use 

Eminent  Domain,  1 2 ,  746 
Apportionment,  12,753 
Liability  for  rent,  12,  746 
Necessity  of  actual  eviction,  1 2 ,  746 
Part  of  premises,  12,  746 
Effect  of  Wlthlioldiug  Possession,  1 2 ,  745 

See  infra.  Eviction. 

Breach    of   covenant  of  quiet  enjoy- 
ment, 1 2 ,  745 

Tenant's  liability  for  rent,  1 2 ,  745 

Withholding  portion  of  premises,  12, 

74S 
Eminent  domain,  see  infra.  Effect  of 
,  Taking  for  Public  Use. 
Equity  in  jurisdiction,  6,  723 
Eviction,  7,  41 ;   12,  743,  7s8c 
Discharge,  7,  41 
Effect  of  withholding  possession,  12, 

745 
Eviction  by  landlord,  7,  41 
Eviction  by  stranger,  7,  41  ;   12,  743 
Eviction  of  part  of  premises,  12,  743 
Necessity  of  lessee's  abandonment,  12, 

743 
Paramount  title,  12,  743 
Shovf ing  intention  to  evict,  1  2 ,  743 
What  acts  will  relieve  tenant  from  pay- 

ment,  12,  743 
Where  rent  is  payable  in  instalments, 

7,41 
Executors  and  Administrators,  7,  329;  1 2, 
998 
Accruing  after  death  of  decedent,  7, 

277 

Estate  insolvent,  7,  278 

Lease  by  trustee,  i  2,  998 

Payment  to  administrator,  7,  278 

Power  to  distrain,  7,  287 

Rent  in  arrears,  7,  279 

Rents  collected  by  executor  or  admin- 
istrator, 7,  278 

Rents  expressly  reserved  to   executors 
and  administrators,  7,  279 

When  rent  is  due,  7,  279 

Where  reversion  is  a  chattel   interest, 
7,278 
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Forfeiture,  12,  758,  758a 
For  Non-Payment,  8 ,  448 

Acceptance  of  rent  after   forfeiture, 

8,  449 
Demand,  8,  448 

Personal  tender  after  demand,  8,  448 
Reentry,  8,  448 
Waiver,  8,  449 

What  tender  saves  forfeiture,  8,448 
Lease  waiving  demand,  12,  758/ 
Necessity  of  action   by   landlord,    12, 

758/ 
Necessity  of  demand,  12,  758/ 
Necessity  of  provision  in  lease,  12,  'j^k 
Payment,  1 2 ,  758/ 
Payment  after  forfeiture,  12,  758/ 
Statutory  provisions,  i  2 ,  758/ 
Tender,  12,  758/ 
Waiver,  8,  451 
Guardian  and  ward,  12,  999 
Holding  over,  i  2,  758^ 
Interest,  1 1 ,  387 
Distress,  1 1 ,  387 
Ground  rents,  1 1 ,  387 
Personal  action,  1 1,  387 
Rent  in  arrears,  1 1 ,  387 
Sum  certain  due  for  rent,  1 1,  387 
In  Wliat  Payable 

Improvements,  12,  731 
Money,  12,  731 
Property,  12,  731 
Repairs,  i  2,  731 
Services,  12,  732 
Share  of  crops,  12,  732 
Is  a  right,  20,   1036 

Issuing  periodically  out  of  land  and  ten- 
ements corporeal  or  out  of  their  furni- 
ture, 20,  1036 
Joint  Tenants  and  Tenants  in  Common,  1 1 , 
1095    ; 

See  Joint  Tenants  and  Tenants  in 
Common. 
LiabUlty 
Purchaser  of  Fee,  1 2 ,  737 

Disputing  landlord's  title,  12,  738 
General  rule,  12,  737 
In  absence  of  agreement,  12,  737 
Purchase  of  fee  by  tenant,  12,  738 
Lien,  I  2 ,  757c 

By  Contract,  1 2 ,  757c 

Advance  made  to  tenant,  12,  757c 
Crops,  12,  757c 
Improvements,  12,751^ 
Personal  property,  12,  757^ 
Property  of  stranger,  12,  7576 
Real  property,  12,  757c 
Sub  tenants,  12,  7571? 
Third  person  in  possession,  12,  7576 
What  it  may  embrace,  12,  757c 
Crops,  see  Crops. 

Advancements,  12,757^^ 
Attachment  of,  12,  757c 
By  Statute,  12,  757/ 
In  Alabama,  i  2 ,  ']yif 
In  Arkansas,  12,  757/ 
In  District  of  Columbia,  12,  757/" 
In  Florida,  12,  757/ 
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In  Georgia,  12,  757/ 

In  Illinois,  12,  757/ 

In  Indiana,  12,  757/ 

In  Iowa,  I  2,  757y 

In  Kansas,  12,  757^ 

In  Kentucky,  12,  757^ 

In  Louisiana,  12,  757^ 

In  Mississippi,  12,  757^ 

In  New  Jersey,  i  2 ,  757^ 

In  North  Carolina,  12,  757^ 

In  Pennsylvania,  12,  757^ 

In  South  Carolina,  12,  757^ 

In  Tennessee,  1 2  ,  757^ 

In  Texas,  12,757^ 
Contract,  12,  757c 
District  parcel  of  land  demised,  1 2 , 

797e.  757/.  757/' 
Extent  of  lien,  12,  757^ 
Grown  on  the  track,  12,  757^ 
In  advance  of   their  being  planted 

12.  757'^ 
In  general,  12,  7S7<^ 
In  North  Carolina,  12,  7571^ 
Of  sub-tenant,  12,  7571^ 
Priority 

Action  for  damages  against  pur- 
chaser, I  2,  757^1 

Action  to  enforce  landlord's  lien, 
12,757* 

Judgment  creditor,  12.757/ 

Mortgagee,  12,  757/ 

Notice  to  purchaser,  12,  757/ 

Purchaser,  12,  757/ 

Purchaser  without  notice,  1 2 ,  7S7?» 

Where  purchaser   without   notice 
may  hold  against  landlord's  lien, 
i2,7S7m 
Time  of  taking  effect,  12,  757/ 
Waiver,  i  2 ,  757« 

As  to  part  of  crops,  i  2,  757« 

Giving  a  note  for  rent,  1 2,  7570 

Landlord    taking    personal    judg- 
ment against  tenant,  i  2,  757» 

Of  lien,  I  2,  757« 

Taking    mortgage   on    crops,    12, 

7570 
Tender,  12,  7570 
When  lien  attaches,  12,  757^ 
Whether  extends  to  entire  crop  or 
each  parcel,  12,  7576,  757/ 
Extent  of,  12,  575A 

Priority  of,  12,  757/  / 

Lien  of  judgment  creditor,  12,  757; 
Lien  of  mortgagee,  i  2 ,  757/ 
Purchase  of  tenant's  crop,  12,  757/ 
Relation  of  landlord  and  tenant,   12, 

757^ 
Statute,  12,  757/" 

In  Alabama,  12,  757/" 

In  Arkansas,  12,  757/ 

In  District  of  Columbia,  12,  757/ 

In  Florida,  12,  757/ 

In  Georgia,  12,  757/ 

In  Illinois,  12,  757/ 

In  Indiana,  12,  757/ 

In  Iowa,  12,  757/ 

In  Kansas,  12,  757^ 
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In  Kentucky,  1 2 ,  757^ 
In  Louisiana,  12,  757^ 
In  Mississippi,  12,  757^ 
In  New  Jersey,  12,  757^ 
In  North  Carolina,  i  2,  757^ 
In  Pennsylvania,  12,  757^ 
In  South  Carolina,  12,  757^ 
In  Tennessee,  12,  757^ 
In  Texas,  12,  757^ 
Superiority  as  to  liens,  12,  757'' 
When  lien  attaches,  12,  757^ 
Lodgings  and  Apartments,  13,  1014,  1017 
Abandonment  of  apartments,  13,1017 
Construction  of  building,  13,  1016 
Goods  liable  for  distraint,  13,  1017 
Misconduct  of  landlord,  13,  1017 
Married  women,  14,  625 
Mortgages,  15,  8io 

Before  possession  taken,  15,  819 
Examples,  15,  812,  813 
Mortgagee's    Liability    to    Account    for 
Rents  and  Profits,  15,  821 
Application  of  Rents  and  Profits,  1 5 , 
832 

Annual  rests,  15,  824 
Assignee  of  mortgagee,  i  5 ,  824 
How  rents  and   profits  should  be 

applied,  15,  823 
Interest  in  arrears,  15,  824 
Payment  of  interest  on  debt,  15, 

823 
Recovery     by    mortgagor    where 
there  has  been  no  application, 
I  5 ,  824 
Reduction  of  principal,  15,  824 
Tenant  purchasing  mortgage,  15, 
824 
Appointment  of  receiver,  15,  822 
Care  and  diligence  in  obtaining,  13, 

821 
Examples,  15,  821-823 
Incident  to  mortgagee's  right  to  re- 
deem, 15,  823,  824 
Injury    to    premises   by   tenant,   15, 

821 
Mortgagee  in  possession,  15,  821 
Occupation  of  the  premises  by  mort- 
gagee, 15,  821 
Rents  not  actually  received,  15,  821 
Rents  that  might  have  been  received, 

15.  821 
Subsequent  incumbrances,  15,823 
Where  mortgage  includes  rents  and 
profits,  1 5 ,  822 
Mortgagee's  right,  15,  819 
Mortgagor's  right,  15,  812 
When  right  accrues,  1 5 ,  819 
Where  mortgagee   expressly  pledges, 

15,  813 
Where  mortgagor  retains  possession, 

15.  812 
Whether    mortgagor    is    accountable, 
15,  810 
Net  rent,  16,  488 
Occupancy    as    agent    of    another,    12, 

747 
Out  of  the  profits,  17,  290 
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Sbaring  Profits  for  Rent,  i  7 ,  849 
As  to  third  parties,  17,  849 
Whether  it  constitutes  a  partnership, 
17,  849 

Power  to  Lease,  18,  913 
Ancient  rent,  18,913 
Examples,  18,  913,  914 
For  the  best  rent,  18,  913 
In  general,  i  8,  913,  914 
Mode  of  reservation,  18,913 
Quantum,  18,  913 
Usual  rent,  i  8,  913 

Priority  in   cases  of  insolvency,  11,  221 

Reentry  for  non-payment,  12,  684 

Kent  Charge,  10,  35S;  20",  1037 

Distinguished  from  annuity,  i ,  592 

Sents  and  Profits,  i  g ,  259 
Executory  Interests,  20,  967 
Examples,  20,  967,  968 
In  general,  20,  967 
Limitation  by  will,  20,  968 
Profits  of  personalty,  20,  967 
What  Carried  by  In  a  Devise,  2  g ,  404 
Examples,  2g,  404-406 
In  general,  29,  404 
What  passes  by  devise  of,  29,  404 

Rent  seek,  10,  359;  20,  1038 

Rents  granted,  20,  1037 

Rents  service,  10,  359;  20,  1037,  1039 

Return  for  land  that  passes,  20,  1037 

Statute  of  frauds,  8,  696 

Sub-Tenant,  12,  716 

Landlord  and  tenant,  12,  732 

Succession,  24,  351 

Summary  proceedings,  12,  758a 

Surety  for  Rent,  12,  739;  24,  762 
Consideration,  12,  740 
Defective  lease,  24,  763 
Demand  and  notice-,  12,  739 
Discharge  of  surety,  12,  740 
Distress  by  landlord,  12,  739 
Examples  of  liability,  24,  762,  763 
General  rule,  12,  73*9;  24,  762 
Holding  over  for  another  year,  24,  762 
Note  by  lessee,  1 2 ,  740 
Premises  destroyed  by  fire,  24,  763 
Release  of  surety,  12,  740 
Reneviral  of  lease,  12,  740 
Sale  of  the  premises,  12,  740 
Statute  of  frauds,  12,  740 
Whether  contract  of  grantor  runs  with 
land,  12,  739 

Tenancy  at  sufferance,  12,  669 

Tenancy  at  will,  1 2 ,  675 

Tenancy  for  life,  i  z ,  680 

Time  of  Payment,  1 2 ,  730 
Payable  in  money,  12,  730 
Usage  and  custom,  12,  731 
When  payable  in  crops,  12,  730 
Where  no  time  is  fixed,  12,  730 
Where  payable  in  repairs,  12,  731 
Where  payable  quarterly,  1 2 ,  731 

To  Whom  Payable,  1 2 ,  732 
Assignee  of  lease,  1 2 ,  735 
Execution  sale,  12,  733 


Executors  and  administrators,  i  2    732 
Foreclosure  sale,  12,  733 
Joint  tenants,  i  2,  734 
Mortgagee,  iz,  734 
Owner  of  Paramount  Title,  i  z ,  732 
Possession  undisputed,  12,  733 
Purchase  at  partition  sale,  i  2,  733 
Receiver,  12,  734 
Rents  as  assets  of  landlord's  estate,  12, 

734 

Sub-tenant,  12,  732 
Trust  deeds  and  power  of  sale  mortgages, 

15,  812 
Use  and  occupation,  see  infra,  Action 

FOR  Use  and  Occupation. 
Usury,  27,  1017 

Attempt  to  disguise  usury,  27,  1017 

Examples,  27,  1017,  1018 

Usurious  agreements,  27,  1018 

Valid  transactions,  27,  1018 
Waiver  of  forfeiture  by  receipt  of,  1 2 ,  758» 
When  due.  7,  279 
Where  payable,  12,  732 
Vbo  Liable  for  Rent,  12,  735 

Agent,  12,  737 

Assignee  of  lease,  12,  738 

Crops  payable  as  rent,  1 2 ,  736 

Examples,  1 2 ,  735-737 

In  general,  i  2,  735 

Mortgagor,  12,  737 

Payment  to  one  who  has  no  right  to 
receive  it,  12,  736 

Purchase  by  sheriff's  sale,  12,  736 

Purchasers,  12,  737 

Sub-tenant,  1 2 ,  736 

Tenants  in  common,  iz,  735 
RENUNCIATION,  20.  1039 
REPAIR,  20,  1039 

See  Joint  Tenants  and  Tenants  in 

Common;  Landlord  and  Tenant. 
In  folicy  of  insurance,  see  Fire  Insur- 
ance. 
Of  bridges,  see  Bridges. 
Contribution   between    joint  owners    of 

property,  4,  7 
Drains  and  sewers,  20,  1040 
Erection,  alteration,  or  repair,  i,  497 
Habitable  repair,  9,  257 
"  Improve"  distinguished  from  "  repair,'' 

20,  1040 
"Necessary  repairs,"  16,  370 
Obligations  and  Duties  of  Wbarf  Owners 

To  whom  they  owe  duty,  29,  85 
Of  churches  in  statute  of  charitable  uses, 

3,  130 
Ordinary  repair,  17,  273 
Street  and  highway  repairs,  20,  1040 
Streets  and  side-walks,  see  Streets  and 

Sidewalks. 
To  repair  building,  20,  1039 
REPAY,  20,  1040 
REPEAL,  20,  1041 

See  Statutes. 
REPEALING  CLAUSE,  3,  279 
REPLACE 
/«  folicy  of  insurance,  see  Fire  Insur- 
ance. 
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REPLEADER,  18,  584 

At  what  time  awarded,  18,  585 
Distinguished    from  non  obstante  vere- 
dicto, I  8 ,  584,  585 
Effect,   I  8,  5S4 
Judge's  discretion,  18,584 
Trespass,  26,  642 

When  application  will  be  refused,  i  8,  584 
REPLENISH,  20,  1040 
REPLEVIABLE,  20,  1043 
REPLEVIN,  20,  1041 

See  generally.    Detinue;  Recaption; 

Trover. 
As  to  demand,  see  Demand. 
Declaration,  see  DECLARATION. 
Actions,  see  infra,  Bond. 
Action  Before  Demand 

When  not  premature,   5,  528? 
Admissions,  20,   1107 
Affidavit,  20,  1081 

Amendment,  20,  1086 

As  condition  precedent,  20,  1081 

At  common  law,  20,  1081 

Authority  to  administer  oaths,  20,  1086 

By  plaintiff,  20,  1082 

By  whom  affidavit  must  be  taken,  20, 
1085 

Eilect  of  want  of,  20,  1082 

Form  in  Connecticut,  20,  1084 

Form  in  Illinois,  20,  1083 

Form  in  Indiana,  20,  1083 

Form  in  Kansas,  20,  1083 

Form  in  Kentucky,  20,  1084 

Form  in  Michigan,  20,  1084 

Form  in  Minnesota,  20,  1084 

Form  in  Nebraska,  20,  1085 

Form  in  New  Mexico,  20,  1084 

Form  in  New  York,  20,  1084 

Form  in  Oregon,  20,  1083 

Form  in  Wisconsin,  20,  1083 

Objection  on  appeal,  20,  1082 

Object  of  action  to  obtain  delivery  of 
goods,  20,  1081 

Signing,  20,  1082 

Statutory  form,  20,  1082 

Swearing  to,  20,  1082 

Under  statutes,  20,  1081 

Verifying  complaint,  20,  1096 

What  facts  must  be  set  forth  in,2  0, 1083 

When  defendant  may  object,  20,  1082 

Where   immediate    possession   is    not 
asked,  20,  1081 

Whether  writ  must  show  that  affidavit 
has  been  given,  20,  1087 

Who  may  make  affidavit,  20,  1082 

Who  may  take  advantage  of  want  of 
affidavit,  20,  1082 
Against   person    in    possession   of    land 

from  which  goods  were  taken,  26,  28 
Amendment 

Affidavit,  20,  1086 

Judgment,  20,  1119 

Verdict,  20,  11 11 
Amount  in  controversy,  i  2 ,  427,  492 
Appeal 

Nonsuit,  voluntary,  16,  732 
Arrest  of  defendant,  20,  loiSg 
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Attachment,  20,  1065 
Whether  Property  in  Cuatodla  Legis  Could 
Be  Eetaien  in  Eeplevin,  20,  1065 
At  common  law,  20,  1065 
Attachment  debtor,  20,  1070 
Contempt,  20,  1065 
Defendant,  20,  1067 
Examples,  20,  1065-1071 
From  vendee  at  execution  sale,  20, 

1067 
Generally,  20,  1065-1071 
In  Arkansas,  20,  1067 
In  Connecticut,  20,  1066 
In  Mississippi,  20,  1068 
In  Nebraska,  20,  1067 
In  New  Hampshire,  20,  1067 
In  Pennsylvania,  20,  1068 
In  Wisconsin,  20,  1068 
Official  character,  20,  1068 
Person    other   than    defendant,    20, 

1065 
Plaintiff  in  attachment,  20,  1070 
Privilege  confined  to  residents,  20, 

1069 
Property  alleged  to  have  been  stolen, 

20,  1070 
Property  exempt,  20,  1068 
Unconstitutional  process,  20,  1065 
Valid  process,  20,  1065 
Void  judgment,  20,  1065 
Bailments 

Bailee's  wrongful  conversion,  -j,,  58 
By  Bailor 

Against  third  person,  z,  60 
Bill  of  particulars,  20,  1095 
Bond,  20,  1088 
Estoppel,  20,  462 
Larger    bond     than     necessary,     20, 

1088 
Necessity,  20,  1088 
Replevin  Bond,  20,  1091,  11 30 

Action  for  damages    against   sheriff 
where  bond  insufficient,    20,    1136 
Actions  on  Bond,  20,  1141 
Action  of  debt,  20,  1141 
Damages,  20,  11 45 

Actually  sustained,  20,  1145 
Costs,  20,  1146 

Costs  of  original   suit,    20,   1147 
Evidence  of,  20,  1146 
Failure  to  prosecute,   20,  1146 
Nominal,  20,  1146 
Plaintiff  estopped  from  denying 
value   as   recited   in  bond,  20, 
1 147 
Recitals  in  bond  as  to  value  of 

property,  20,  11 46 
Return  of  property,  20,  1146 
Reviewal  of  judgment,  20,  1146 
Sureties  in  court,  20,  11 47 
Use  of  property,  20,  1145,  1146 
Value  of  property  fixed  by  judg- 
ment, 20,  1147 
Declaration,  20,1 142 

Breach  assigned,  20,  1143 
Breach  larger  than  condition   of 
bond,  20,  1 143 
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REPLEVIN— Co«/W 
Bond — Cont'd 

Replevin  Bond — Cont'd 
Actions  on  Bond — Cont'd 
Declaration —  Cont'd 

Copies  of  writ  of  replevin,    20, 

"43 
,  Delivery  of  bond,  20,  1144 
Delivery  of  property  to  plaintiff, 

20,  1143 
Demand,  20,  1144 
In  California,  20,  1142 
In  Nebraska,  20,  1143 
In  Oregon,  20,  1143 
Judgment  for  costs,  20,  1142 
Judgment  for  delivery,   20,   1143 
Jurisdiction  of  court,  2  o,  1 144 
Material  facts  to  be  alleged,  20, 

1 142 
Mere  allegation  of  failure  to  de- 
liver, 20,  1 1 43 
Notice  to  obligor  in  bond,    20, 

1144 
Number  of  sureties  and  princi- 
pals, 20,  1 143 
Return  of  officer,  20,  1143 
Setting  forth  material  conditions 

of  bond,  20,  1144 
Termination  of  replevin  suit,  20, 

1 142 
Variance,  20,  1144 
Failure  to  return  property,  20, 1142 
Judgment  for  costs,  20,  1142 
Necessity  of  demand,  20,  1142 
Plea  in  actions  on  replevin  bonds, 

20,  1144 
Scire  facias,  20,  1141,  1142 
Statute  regulations,  20,  1141 
Whether  bond  is   assignable,    20, 

1 142 
Who  may  bring  action,  20,  1142 
Writ  of  return,  20,  1142 
Affidavit  governs  amount,    20,    11 32 
At  common  law,  20,  1130 
Before  whom  officer  can    levy,    20, 

1130 
Bond  with  sureties,  20,  1130 
Breach  of  Condition,  20,  11 37 

Breach  of  any  one   of   conditions, 

20,   1137 
Condition  distinct  and  separate,  20, 

"37 
Defenses,  20,  11 41 
Examples,  20,  1141 
In  general,  20,  1141 
Evidence  of  breach,  20,  1138 
What  Constitutes  Breach,  20,1 138 
Abatement  by  death  of  defend- 
ant, 20,  1139 
Condition  that  party  shall  prose- 
cute suit,  20,  1 138 
Dismissal,  20,  1138,  1139 
Dismissal  of  suit  by  plaintiff,  20, 

1138 
Failure  to  return  property,  20, 

"39 
In  Minnesota,  20,  1 140 
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In  Missouri,  20,  1140 
In  Pennsylvania,  20,  1140 
In  Rhode  Island,  20,  1140 
Judgment  against  party,  20,  1 138 
Proof  of  judgment,  20,  1140 
Defective    statutory    bond    good   as 

common-law  bond,  20,  1134 
Delivered  to  the  sheriflf,  20,  1136 
Description  of  action,  20,  1135 
Description  of  property,  20,  1135 
Effect  of  giving  insufficient  bond,  20, 

"34 
Effect  of  giving  no  bond,  20, 1134 
Election  for  damages,  20,  1131 
Exceptions  to  sureties,  20,  1135 
Forma  pauperis,  20,  1135 
How  conditioned,  20,  1 132 
In  Arkansas,  20,  1091,  1092 
In  California,  20,  1092 
In  Connecticut,  20,  1133 
In  Delaware,  20,  1133 
In  Georgia,  20,  1092 
In  Indiana,  20,  1092,  1131 
In  Illinois,  20,  11 33 
In  Iowa,  20,  1092 
In  Kansas,  20,  1092,  1133 
In  Maine,  20,  1133 
In  Michigan,  20,  1131,  1134 
In  Minnesota,  20,  1091,  1133 
In  Missouri,  20,  1134 
In  Nebraska,  20,  1133 
In  Nevada,  20,  1092 
In  New  Jersej',  20,  1134 
In  New  York,  20,  1091,  1134,  1136 
In  Pennsylvania,  20,  1092 
In  Tennessee,  20,  1092 
In  United  States,  20,  1130 
In  Vermont,  20,  11 33 
Motion  Where  Bond  Is  Defective,  20, 

"34 

Form  of  bond,  20,  1135 
Plea  in  abatement,  20,  1134 
Time  of  motion,  20,  1134 
Name  of  defendant,  20,  1135 
Nature  of  bond,  20,  1130 
Number  of  sureties,  20,  1133 
Object  of  bond,  20,  1132 
Obligors  impeaching  bond,  20,  H35 
Paj'ment  of  money  into  court,  20, 

"33 
Payment  todefendant  of  damages  and 

costs,  20,  1 132 
Penalty,  20,  1132 
Pledges  of  record,  20,  1130 
Prosecution  of  action,  20,  1132 
Return  of  chattels,  20,  1132 
Return  of  goods,  20,  1130 
Sheriff  responsible  for  sureties,  ao, 

1 136 
Sheriff's  duty,  20,  1130 
Signing  approved  bond,  20,  1134 
Stating  amount,  20,  1132 
Statute  of  Westminster,  20,  1130 
Third  party  claimant,  20,  1092 
Title  Acquired  to  Property  hy  Giving 

Bond,  20,  1 136 

Generally,  20,  1136 
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In  California,  ao,  1137 

In  Kansas,  20,  1137 

In  Massachusetts,  20,  1137 

In  Ohio,  20,  1137 

In  Pennsylvania,  20,  1136 

In  Vermont,  20,  1137 
United  States  plaintiff,  20,  1131 
Warrant   to   confess  judgment,   20, 

"33 
Where  one  surety  sufficient,  2  o,  1 133 
Whether  assignable,  20,  11 42 
SuretysMp,  20,  1130,  113S;  24,  862 
Alteration  of  the  contract,  24,  862 
Conclusiveness  of  judgment,  24,  862    • 
Examples,  24,  862,  863 
In  general,  24,  862 
When  sureties  discharged,  24,  863 
To  prosecute  vpith  effect,  6,  170 
Burden  of  Proof,  20,  1107,  11 08 

On  plaintiff  to  show  property  in  him- 
self, 20,  1054,  1055 
Right  to  exclusive  possession,  20,  1050 
By  Express  Companies 

For  goods  sent  C.  O.  D.,  7,  575 
By  mortgagee  of  a  chattel,  3,  202 
Carrier's  lien,  8,  978 
Ceplt,  1 8 ,  552 

Declaration,  20,  1094 
Choses  in  action,  20,  io6i,  1062 
Claim  and  delivery,  20,  1043 
Cognizance  in,  3,  306 
Confusion  of  goods,  i,  58;  20,  1063,  1064 
Constitutionality  of  law,  20,  1071 
Constitutionality  of  statutes,  20,  1044 
Contempt,  20,  1065 
Costs,  20,  1 130 
Action  on  Replevin  Bond 

Judgment  for  costs,  20,  1143 
Division  of,  20,  1130 
Examples,  20,  1130 
Following  judgment,  20,  1130 
In  general,  20,  1130 
Replevin  Bond 

Costs  of  original  suit,  20,  1147 
Costs  of  writ  of  pro  retorno  habendo, 

20,  1146 
What  costs  plaintiff  is  entitled  to  re- 
cover, 20,  1146,  1147 
Where  judgment  is  apportioned,   20, 
1 130 
Crops,  20,  1061 
Damages,  20,  11 20 
Action  on  Replevin  Bond,  20,  1145 
Costs,  20,  1146 
Costs  of  original  suit,  20,  1147 
Damage  actually  sustained,  20,  1145 
Evidence  of  damages,  20,  1146 
Failure  to  prosecute,  20,  1146 
Nominal  damages,  20,  1146 
Plaintiff     estopped     from     denying 

value  recited  in  bond,  20,  1147 
Recitals  in  bond  as  to  value  of  prop- 
erty, 20,  1 146 
Return  of  property,  20,  1146 
Reviewal  of  judgment,  20,  1146 
Sureties  in  court,  20,  1147 
Use  of  property,  20,  1145,  1146 
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Value   of    property   fixed    by   judg- 
ment, 20,  1 147 

Action  sounds  in  damages,  20,  1120  , 

At  what  time  value  should  be  found, 
20,  1128 

Declaration,  20,  1094 

Decrease  in  value    of   property,    20, 
1128,  1129 

Detention,  20,  1126,  1127 

Detention  of  property,  20,  1124 

Enhanced  value,  20,  1129 

Excessive  damages,  20,  1120 

Exemplary  damages  to  defendant,  20, 
1128 

For  detention,  20,  1121,  1123 

For  seizure,  20,  1123 

Full  value  for  property  with  damages 
for  detention,  20,  11 24 

Greater  damages  than  claimed  by  an- 
swer, 20,  1120 

Greater  damages   than  prayed  for  in 
petition,  20,  11 20 

How  value  of  use  estimated,  20,  1126 

In  general,  20,  1120 

Interest  and  damages  in  gross,  20,  1129 

Interest  on  value  of  property,  20,  1127 

Market  value,  20,  1122 

Measure  of  damages,  20,  1122 

Papers,  20,  1125 

Part  of  goods  belonging  to  defendant 
and  part  to  plaintiff,  20,  1124 

Party  recovering  having  special  prop- 
erty in  goods,  20,  1 124 

Party  recovering  is  owner,  20,  1124 

Property  in  execution,  20,  1124 

Speculative  property',  20,  1127 

Use  in  absence  of  fraud  or  negligence, 
20,  1126 

Uses  of  the  property,  20,  11 26 

Value  at  time  of  trial,  20,  112:' 

Value  at  time  property  was  taken,  20, 
1 128 

Value  of  property,  20,  1122 

Value  of  property  fixed  by  judgment, 
20,  1 147 

Value  where  taking  was  wrongful,  20, 
1129 

Verdict,  20,  iiii,  1112 

Where  delivery  to  plaintiff  is  impossi- 
ble, 20,   1 124 

Where  goods  have  Increased  in  value, 
20,  1129 
Debt,  Action  of 

Replevin  bond,  20,  1141,  1142 
Declaration,  see  infra.  Bond;  Plead- 
ings. 
Defenses,  20,  H41 
Definition,  20,  1041 

Action  of  claim  and  delivery,  20,  1043 

Action  to  recover  a  chattel,  20,  1043 

In  Alabama,  20,  1043 

In  Colorado,  20,  1042 

In  Georgia,  20,  1042 

In  Mississippi,  20,  1042 

In  New  Jersey,  20,  1042 

In  Texas,  20,  1043 

In  Virginia,  20,  1043 

Vol.  II. 


Beplevin. 


INDEX-DIGEST. 


Seplevin, 


REPLEVIN— Co«<'rf 
Deftnitlon —  Cont'd 

In  West  Virginia,  20,  1043 
•In  Wyoming,  20,  1042 
i  Repleviable,  20,  1043 
Replevy,  20,  1043;  21,  I 
Statutory  definition,  20,  1041,  1042 
Detinue 

Assessment  of  damages,  28,  305 
Distinguished  from  detinue,  20,  1045 
Distinguished  from  Trespass,  20,  1045 
Damages,  20,  1045 
Recovery,  20,  1045 
Specific  property,  20,  1045 
Distinguished  from  Trover,  20,  1044,  1045 
Damages,  20,  1045 
Recovery,  20,  1045 
Specific  property,  20,  1045 
Distress 

Pleas,  20,  HOC 
Venue,  20,  1080 

Description  of  property  upon  which 

distress  was  levied,  20,  1081 
Jurisdiction,  20,   1080 
Whether  Property  Distrained  May  Be  Re- 
plevied, 20,  1074 
Examples,  20,  1074 
Tender,  20,  1074 
When  the  action  will  lie,  20,  1974 
Election  between  detinue  and  replevin, 

5,656 
Equitable  title,  20,  1057 
Evidence,  20,  1102 
Admissions,  20,  1107 
Best  evidence,  20,  1104 
Burden  of  proof,  20,  1107,  1108      ' 
Confined  to  point  in  issue,  20,  no2 
Contradicting  sheriff's  return,  20,  1107 
Corresponding  to  allegation,  20,  1103' 
Defendant    pleads   property   in    third 

person,  20,  1107 
Examples,  20,  1102, 1103 
Facts  admitted  by  pleading,  20,  1107 
In  general,  20,  1102 
Irrelevant  evidence,  20,  1102-1105 
Manner  in  which  defendant  obtained 

possession  of  goods,  20,  11 06 
Ownership  of  property,  20,  1106 
Special  matter  amounting  to  a  defense, 

20,  1106 
Traversing  plaintiff's  title,  20,  1107 
Under  general  denial,  20,  ito6 
Where  defendant   pleads   property  in 

himself,  20,  1106 
Where   the   issue  is  non  detinet,   20, 
1 106 
Execution,  20,  1065 
Whether    Property    In    Custodla    Legls 
Can  Be  Beta^ken  in  Beplevin,  2  o,  1065 
At  common  law,  20,  1065 
Attachment  debtor,  20,  1070 
Contempt,  20,  1065 
Defendant,  20,  1067 
Examples,  20,  1065-1071 
From  vendee  at  execution  sale,  20, 

1067 
Generally,  20,  1065-1071 
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In  ArKansas,  20,  1067 

In  Connecticut,  20,  1066 

In  Mississippi,  20,  1068 

In  Nebraska,  20,  1067 

In  New  Hampshire,  20,  1067 

In  Pennsylvania,  20,  1068 

In  Wisconsin,  20,  1068 

Official  character,  20,  1068 

Person    other    than   defendant,    29, 

1065 
Plaintiff  in  attachment,  20,  1070 
Privilege  confined  to  residents,  20, 

1069 
Property  alleged  to  have  been  stolen, 

20,  1070 
Property  exempt,  20,  1068 
Unconstitutional  process,  20,  1065 
Valid  process,  20,  1065 
Void  judgment,  26,  1065 
Whether  property  taken  under  writ  of 
replevin  is  subject  to  execution,  20, 

1075 
Execution  sales,  20,  1067 
Executors  and  Administrators,  20    1052 
Before  probate,  7,  192 
Judgment,  20,  11 18 
Exemplary  Damages,  20,  1128 
Rarely  allowed,  20,  1128 
To  defendant,  20,  1128 
Vexatious  and  oppressive  proceedings 

by  plaintiff,  20,  1128 
Wrong  or  outrage,  20,  11 28 
Exemption 

Declaration,  20,  1092 
Exempt  property,  20,  1068 
Fines,  20,  1073 
Fixtures,  8,  65  ;   20, 1062 

Adverse  possession,  20,  1063 
When  tortiously  severed,  20,  1062 
Where  fixture  is  freehold,  20,  1062 
Fraud,  20,  1048 

Fraudulent   representations   in  a.  sale, 

20,  1048 
On  part  of  plaintiff,  20,  1049 
Property  in  hands  of  third  person  hav- 
ing notice  of  fraud,  20,  1048 
Property  obtained  by  fraud,  20,  1048 
Tender  of  consideration,  20,  1048 
Third   party  without  notice  of  fraud, 

20,  1049 
Vendor  and  Purchaser 

Where  vendor  has  received  note  of 
vendee,  5,  cfl'&m 
Fraudulent  representations,  20,  1049 
Greneral  Issue,  1 8 ,  522 

See  infra,  Pleadings. 
Growing  crops,  20,  1061 
Husband  and  wife,  9,  800 
Identifying  property,  20,  1063 
Impounding  Animals,  20,  1073 
Examples,  20,  1073,  1074 
Irregular  proceedings,  20,  1073 
Proceedings   not   in    accordance   with 

statutes,  20,  1073 
Tender,  20,  1074 

When  replevin  may  be  maintained,  20, 
1073 
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Improvements,  20,  1113 

In  Colorado,  20,  1044 

In  Georgia,  20,  1044 

In  Iowa,  20,  1044 

In  New  York,  20,  1044 

In  North  Carolina,  20,  1044 

In  Virginia,  20,  1044 

Insolvency,  20,  1116 

Instruction,  examples  of,  11,  269-274 

Inventory,  20,  1091 

iBBue,  20,  1046 

Issuing  ■writ,  see  infra,  Writ. 

Constitutionality  of  law,  2  o,  1047-1071 

Possession,  20,  1046 

Possession  of  title,  20,  1050 

Title,  20,  1046,  1054 

Title  to   property  when  action  began, 
20,  1046 

Title  to  real  property,  20,  1047 
Joinder  of  different  causes  of  action,  1 1, 

993 
Joint  Tenants  and  Tenants  in  Common, 

II,  1123;  20,  1050 

Generally,  1 1,  1123 

In  North  Carolina,  11,  1123 
Judgment,  20,  11 13 

According  to  verdict,  20,  1113 

Amendment,  20,  1119 

Conclusiveness  of,  20,  1119 

Conditional  judgnjent,  20,  1119 

Defendant,  20,  1117 

Description  of  property,  20,  1118 

Destroyed  property,  20,   1115 

jElection,  20,  1115 

Executors  and  administrators,  20, 11 18 

rinding  of  court,  20,  11 13 

For  defendant,  20,  1115 

For  plaintiff,  20,  1114 

For  value  of  property,  20,  1117 

Generally,  20,  1113 

In  alternative,  20,  11 14,  11 19 

In  Arkansas,  20,  11 14 

In  Illinois,  20,  1116 

In  Iowa,  20,  1 1 17 

In  Kansas,  20,  1115 

In  Michigan,  20,  1117,  1118 

In  Missouri,  20,  1116,  1117 

In  Nebraska,  20,  11 16,  1117 

In  New  Hampshire,  20,  1117 

In  New  York,  20,  1117 

In  Pennsylvania,  20,  1114 

In  Wisconsin,  20,  11 17 

Insolvency,  20,  11 16 

Joint  property,  20,  1118 

Joint  suit,  20,  II 18 

Mistake  in  form  of,  20,  11 19 

Nonsuit,  20,  1 116 

Payment  of  money  value,  20,  11x9 

Pleadings   admitting  property  in   an- 
other, 20,  H18 

Possession  of  property,  20,  11 14    - 

Property  in  hands  of  officer,  20,  1116 

Property   vesting    in  defendant  upon 
payment  of,  20,  1119 

Satisfaction  of,  20,  11 19 

Tender  of  property,  20,  1119 

Value  of  property',  ao,  1114 


Where  action  dismissed,  20,  1116 

Where  plaintiff  acquires  right  after  ac- 
tion brought,  20,  1 114 

Where  possession  of  property  is  ob- 
tained at  beginning  of  action,  20, 
1117 

Where  return  is  not  claimed  in  plead- 
ing, 20,  1118 
Judicial  sale,  20,  1067,  1068 
Jurisdiction,  20,  1076 

See  infra.  Venue. 

At  common  law,  20,  1976 

Exampl.es,  20,  1076-1079 

In  Illinois,  20,  1076 

In  Indiana,  26,  1077 

In  Kansas,  20,  1077 

In  Massachusetts,  20,  1076 

In  Michigan,  20,  1076 

In  Minnesota,  20,  1076 

In  Mississippi,  20,  1076 

In  South  Carolina,  20,  1976 

In  United  States,  20,  1076 

In  Vermont,  20,  1076 

In  Wisconsin,  20,  1076 

Pleading  want  of,  20,  1076 

Property  in  Custody  of  United  States  Mar- 
shal, 20,  1078 
Conflict  of  authorit3'  between   state 

and  federal  courts,  20,  1078 
Consent  of  federal  court,  20,  1078 
In  general,  20,  1078 
Third   party   claiming  the  property 
as  his  own,  20,  1078 

Statutes,  20,  1076 

Value  of  property,  20,  1077 

Whether  damages  claimed  ^re  part  of 
value,  20,  1077 
Justice  of  tlie  Peace,  12,  447,  492 

Affidavit,  I  2 ,  493 

Bill  of  particulars,  i  2,  493 

Breaches  of  the  bond,  12,  494 

Conduct  of  trial,  1 2 ,  494 

Contents  of  affidavit,  i  2,  493 

Demand,  i  2,  494 

Dismissal  of  action,  1 2 ,  494 

How  commenced,  12,493 

Judgment,  i  2,  494 

Justice  approving  bond  for  which  writ 
is  to  be  issued,  when  amount  is  be- 
yond his  jurisdiction,  20,  1079 

Replevin  bond,  i  2 ,  493 

Summons,  1 2 ,  494 

Value  of  property  beyond  justice's 
jurisdiction,  12,492 

Value  of  property  shown  at  trial,  12, 
492 

Whether  maintained  in  justice  s  court, 
1 2 ,  492 
Legacies  and  devises,  13,  152,  188 
Livery  stable  keepers,  13,  962 
Lost  papers,  1 3 ,  IQ63 
Manner  of  Taking,  20,  1047 

At  common  law,  20,  1043-1047 

Blackstone's  rule,  20,  1043 

Cattle  distrained  damage-feasant,  20, 
1047 

Detention  the  gist  of  the  action, 2  o,  1048 
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Maimer  of  Taking — Confd 
Fraud,  2o,  1048 

Fraudulent  representations  in  a  sale, 

20,  1048  • 

On  part  of  plaintiff,  20,  1049 
Property  in    hands  of  third   person 

having  notice  of  fraud,  20,  1048 
Property  obtained  by  fraud,  20, 1048 
Tender  of  consideration,  2  o,   1048 
Third   party  without  notice  of,  20, 
1049 
Illegal  distress,  20,  1043 
Property     wrongfully     detained,    20, 

1047,  1048 
Property  wrongfully  taken,  20,  1044 
Statutes,  20,  1048 
Money,  20,  1063 
Motion 
Where  Bond  Is  Defective,  20,  1134 
Form  of  bond,  20,  1135 
Plea  in  abateme.nt,  20,  11 34 
Time  of  motion,  20, 1134 
Municipal  Corporations 

Municipal  Records,  15,  1076 
Title  to  office,  15,  1076 
To  recover  the  records,  1 5 ,  1075 
Nature  of  the  Action,  20,  1044 
Civil  action,  20,  1045 
Constitutionality  of  statute,  20,  1047 
Issue,  20,  1046 
Question  of  title,  20,  1046 
Recovery   of    value   of  property,   ao, 

1046 
Replevin  in  the  cepit,  20,  1047 
Replevin  in  the  detinet,  20,  1047 
Right  of  officer,  20,  1047 
Survivor  of  action,  20,  1046 
Taking    property    of    plaintiff    under 

claim  of  right,  20,  1045 
Title  to  property,  20,  1046 
Title  to  real  property,  20,  1047 
What  may  not  be  tried,  ,20,  1047 
Where  property  has  not  been  detained, 

20,  1046 
Who  entitled  when  action  began,  20, 
1046 
Non  Cepit,  18,  522  ;  20,  1094 

See  infra,  Pleadings. 
Non  detinet,  see  infra,  Pleadikgs. 
Nonsuit,  20,  1 1 16 

Non-appearance  of  plaintiff,  16,  733 
Nonsuit,  Voluntary 
Appeal,  16,  732 
Open  and  close,  i  7,  205 
Origin,  20,  1043 
Partnership,  17,  1344;  20,  1050 
Pleadings,  20,  1076,  1092 
Declaration,  20,  1092 

Allegation  of  demand,  20,  1096 
Allegation  of  partnership,  20,  1092 
Allegation  of  possession,  20,  1092 
Alleging   evidence    instead   of   fact, 

20,  1093 
Alleging    unlawful    detention,    20, 

1094 
Bill  of  particulars,  20,  1095 
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Complaint,  20,  1092 

Description  of  property  claimed,  20, 

109s 
Exempt  property,  20,   1093 
Insufficient  allegation  of  ownership, 

20,   1092 
Joinder  of  counts,  20,  1094 
Laying  damages,  20,  1094 
Necessary  allegations,  20,  1092 
Ownership  must  be  alleged  as  a  fact, 

20,  1093 
Presumption  in  favor  of,  20,  1096 
Return  of  writ,  20,  1096 
Time  within  which  declaration  must 

be  filed,  20,  1096 
Trover,  20,  1094 
Value  of  property,   20,  1094 
Verifying  complaint,  20,  1096 
Wrongful  taking,  20,   1094 
General  Issue,  18,  522,  538 

Disputing    plaintiff's    property,    1 8, 

538 
Pleading  property  in  defendant,    18, 

539 
Property  in  the  chattels,  i  8,  538 
Rien  en  arrere,  18,  539 
What  is  denied  by  non  cepit,  1 8,  538 
Fleas 

Avowry,  20,  1096 

Cattle  damage-feasant,  20,  iioi 
Defendant  entitled  to  a  return,  20, 

iioo 
Fact  Jjy  which  property   was    sub- 
ject to  process,  20,  11 00 
Grounds  for  right    of  possession, 

20,  1099 
Judgment  for  damages,  20,  1096 
Judgment  of  return,  20,  1096 
Justification     under    plea    of    non 

cepit,  20,  1098 
Non  cepit  and  property  of  defend- 
ant, 20,  1098 
Part  of  rent,  20,  iioi 
Plea  in  bar,  20,  1099 
Plea  of  cepit  in  alio  loco,  20,  J098 
Plea  of  non  cepit,  20,  1096 
Plea  of  non  detinet,  20,  1097 
Plea  of  property  in  defendant,  20, 

1099 
Plea  of  right  of  possession   in   de- 
fendant, 20,  1099 
Plea  stating  a  conclusion   of   law, 

20,  1099  ^ 

Property  in  stranger,  20,  1098 
Rent  in  arrears,  20,  iioi 
Return  of  property  not  mentioned 

by  complaint,  20,  1097 
Taking  in  issue,  20,  1096 
Taking  under  process,  20,  1099 
Title  of  plaintiff,  20,  1097 
Traversing    right    of    plaintiff   to 

property,  20,  1097 
Under  distress  for  rent,   20,   iioo 
When     non     detinet     should     be 

pleaded,  20,  1099 
When  plea  of  non  detinet  inappro- 
priate, 20,  1098 
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Replication,  ao,  iioi 

Argumentative  denial,  20,  1102 

Examples,  20,  iioi,  1102 

Nature,  ao,  iioi 

Presenting  complete  answer,  20, 1102 

Sufficiency,  20,  iioi 

When  no  replication   is   necessary, 

20,   IIOI 

Replication  de  injuria,  i  8 ,  546 

Want  of  jurisdiction,  20,  1076 
Pledge  and  collateral  security,  18,  728; 

20,  1052 
Possession,  20,  1046 

See  infra.  Title. 
Property,   see   infra.    What  May  Be 

Replevied. 
Property  vesting  in  defendant  upon  sat- 
isfaction of  judgment,  20,  1119 
Property  worn  upon  the  person,  20, 1063 
Public  officers,  ig,  524 
Quare  Clausum 
.    Local  action,  i ,  184/ 
Recovery  of  a  chattel,  20,  1043 
Religious  Societies 

To  recover  parish  records,  20,  819 
Removal  of  causes,  20,  985 
Repleviable,  20,  1043 
Replevin  In  Ceplt 

Who  may  be  sued,  20,  1060 
Replevin  In  Detinet 

Who  may  be  sued,  20,  1061 
Replevy,  20,  1043;  21,  i 
Replication,  see  infra,  Pleadings. 
Res  Judicata,  2 1 ,  238,  255 

Conclusiveness  of  judgment,  2  i ,  255 

Identity  of  Issues,  2  i ,  230 
•  In  general,  2  i,  255 

Litigation  of  title,  21,  255 

Plaintiff  failing   to   get  possession  of 
property,  2  i ,  239 

Replevin  and  trespass,  2  i ,  238 

Title  to  personal  property,  2  i,  255 

Where  court  decides  whole  Issue,  2  i , 
255 

Where  defendant  is  defeated,  21,  255 
Restoration,  20,  1059 
Return,  20,  1091 

Contradicting  sheriffs  return,  20,  1107 

Declaration,  20.,  1096 

Time,  20,  logo 

What  return  should  show,  20,  1091 
Sales 

By  seller,  3,434;  21,  578 
Satisfaction  of  judgment,  20,  1119 
Scire  facias,  20,  1141,  1142 
Searches  and  Seizures 

Intoxicating  liquors,  2 1 ,  977 
Separate   property   of   married   women, 

22,  33 
.Service  and  Process,  20,  1089- 

By  whom  service  must  be  made,  20, 
1089 

In  Arkansas,  20,  1090 

In  Illinois,  20,  1090 

In  Kansas,  20,  1090 

In  Massachusetts,  20,  1090 

In  New  York,  20,  1090 
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In  Vermont,  20,  1090 

In  Wisconsin,  20,  1090 

Inventory  and  an  invoice  of  property, 

20,  1091 
Replevin  Bond,  20,  1091 

In  Arkansas,  20,  1091,  1092 
In  California,  20,  1092 
In  Georgia,  20,  1092 
In  Indiana,  20,  1092 
In  Iowa,  20,  1092 
In  Kansas,  20,  1092 
In  Minnesota,  20,  1091 
In  Nevada,  20,  1092 
In  New  York,  20,  logi 
In  Pennsylvania,  20,  1092 
In  Tennessee,  20,  1092 
Third  party  claimant,  20,  1092 
Return,  20,  logo 
Summons  to  defendant,  20,  1087 
Statutes,  20,  1090 
Taking     property     from     person     not 

named  in  the  writ,  20,  1090 
Time  of  service,  20,  1090 
What  return  should  show,  20,  1091 
Set-off,   recoupment,  and   counterclaim, 

22,  240 
Sheriff's  sales,  20,  1067 
Special  property,  20,  1056 
Statutes,  20,  1041-1044 
Stoppage  in  transitu,  2,  856;   23,  g26 
Sunday 

Sale  on  Sunday,  24,  556 
Survival  of  action,  7,  266,  333  ;   20,  1046 
Taxes 
Property  Seized  for,  20,  1071 
Act  of  congress,  20,  1073 
Affidavit  that  property  was  not  seized 

for  taxes,  20,  1071 
Constitutionality  of  the  law,  20, 1071 
Examples,  20,  1071-1073 
In  general,  20,  1071 
Property  taken  for  a  fine,  20,  1073 
Property    that   of   third  person,  20, 

1072 
Reason  of  the  rule,  20,  1071 
Tender  after  action  brought,  2  o,  1072 
Tender  of  taxes,  20,  1072 
Void  tax,  20,  1071 
Warrant  not  void  on  its  face,  20, 1071 
Warrant  void  upon  its  face,  20,  1071 
Timber,  20,  1061 
Title,  20,  1046 
Title  In  Plaintiff,  20,  1050 

Actual  possession  is  evidence  of  title, 

20,  1054 
Arising  upon    performance   of  condi- 
tion, 20,  1055 
Burden  of  proof,  20,  1050,  1055 
Conditional  title,  20,  1055 
Defendant   and  plaintiff  joint  owners, 

20,  105 1 
Defendant  showing  title   in  third  per- 
son, 20,  1051 
Equitable  title,  20,  1057 
Examples,  20,  1050-1054 
Executors  and  administrators,  20, 1052 
General  or  special  property,  20,  1054 
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Tltae  in  Plaintiff— Co»/W 
Joint  owners,  20,  1050 
Partnership,  20,  1050 
Plaintiff  showing  prima  facie  right,  20, 

1055 

Pledgee  of  personal  property,  20,  1052 

Right  of  exclusive  possession  in  plain- 
tiflf,  20,  1050 

Right  to   possession  not  the  right  of 
property,  20,  1050 

Special  property  in  goods,  20,  1056 

Strength  of  plaintiffs  title,  20,  1056 

Symbolical  delivery  of  goods,  20,  1057 

Tenants  in  common,  20,  1050 

Title  in  issue,  20,  1054',  1055 

Weakness  of  adversary's  title,  20,  1056 

When  necessary  to  prove  title,  2  o,  1054 
Title  to  ofHce,  15,  1076 
Title  to  real  property,  20,  1046,  1047 
Trees,  26,  566 

Trespass  de  bonis  asportatis,  26,  622 
Trover,  20,  1045 

Joinder,  20,  1094 
Value,  20,  1077,  1094 

See  infra.  Damages. 

How  determined,  20,  1077 

Stating  in  writ,  20,  1088 

Whether  damages  are  part  of  value, 
20,  1077 
Vendor's  right  upon  breach  of  condition 

of  sale,  3,434;  21,  578 
Venue,  20,  1079 

Allegation  of,  20,  1081 

Description   of  property  upon   which 
distress  was  levied,  20,  i(^l 

In  England,  20,  1080 

In  Georgia,  20,  1079 

In  Indiana,  20,  1080 

In  Iowa,  20,  1080 

In  Kansas,  20,  1080 

In  Maine,  20,  1080 

In  Mississippi,  20,  1080 

In  Missouri,  20,  1080 

In  Pennsylvania,  20,  1080 

In  Virginia  and   West   Virginia,    20, 
1044 

In  Wisconsin,  20,  1080 

Local  action,  20,  1079 

Property  distrained  for  rent,  20,  1080 

Whether  transitory,  20,  1079 
Verdict,  20,  11 08 

Amendment,  20,  iiii 

Assessing  damages,  20,  mi;  28,  305 

As  to  part  of  property,  20,  1108 

Consistent  with  the  issues  presented, 
20,  1112 

Construed    with    reference   to   plead- 
ings, 20,  1 1 12 

Damages,  20,  11 12 

Defect  in  form,  20,  iiii 

Description  of  property,  20,  iii2 

Examples,  20,  1108 

"  Find  for  the  plaintiff,"  20,  11 09 

Finding  value  of  property,  20,  iin 

General  verdict,  20,  1109 

In  general,  20,  1 108     ' 
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Judge  directing  jury  to  supply  omis- 
sions, 20,  IIII 

Neglecting  to  find  all  issues,  20,  xiio 

Of  not  guilty,  20,  mi 

Passing  upon  all  issues,  20,  1109;  28, 
290 

Responsiveness  of  verdict  to  issue,  20, 
1109;  28,  290 

Two  or  more  defendants,  20,  1112 

When  different  interests  exist,  20, 1108 

Where  but  one  issue  is  made  by  plead- 
ing, 20,  1x09 

Where  defendant  has  improved  prop- 
erty, 20,  1113 

Where   distinct  items    have  been  re- 
plevied, 20,  III 2 

Where  there  have  been  several  pleas, 
20,  1108 
Verifying  complaint,  20,  1096 
Warehouse  and  warehouseman,  28,  667 
What  May  Be  Replevied,  20,  1061 

Choses  in  action,  20,  1061,  1062 

Choses  in  possession  or  in  action,  20, 
1 061 

Confusion  of  goods,  20,  1063,  1064 

Crops,  20,  1061 

Examples,  20,  1061-1064 

Fixtures,  20,  1062 

Adverse  possession,  20,  1063 
When  tortiously  severed,  20,  1062 
Where  fixture  is  freehold,  20,  1062 

Growing  crops,  20,  1061 

Identifying  property,  20,  1063 

In  general,  20,  1061 

Money,  20,  1063 

Property  Distrained  or  Impounded,  20, 
1073 

Examples,  20,  1073,  1074 
Irregular  proceedings,  20,  1073 
Proceedings  not  in  accordance  with 

statutes,  20,  1073 
Tender,  20,  1074 
When  replevin  may  be  maintained, 

20,  1073 
When  the  action" will  lie,  20,  1074 

Property  In  Custody  of   United   States 
Marshal,  20,  1078 
Conflict  of   authority  between   state 

and  federal  court,  20,  1078 
Consent  of  federal  court,  20,  1078 
In  general,  20,  1078 
Third  party  claiming  the  property  as 
his  own,  20,  1078 
•  Property  Replevied,  2  o,  1074 

Action  not  tried   on  its  merits,  20, 

1075 
Examples,  20,  1074,  '°7S 
In  general,  20,  1074 
Judgment  in  favor  of  plaintiff,  2o> 

1075 
Stranger  to  action,  20,  1075 
While  the  action  is  pending,  20, 1075 
Property  Seized  for  Taxes,  20,  1071 
Act  of  congress,  20,  1073 
Affidavit     that     property    was     not 

seized  for  taxes,  20,  1071 
Constitutionality  of  the  law,  2  o,  1071 
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Examples,  20,  1071-1073 

In  general,  20,  1071 

Property  taken  for  a  fine,  20,  1073 

Property  that  of  third  person,   20, 

1072 
Reason  of  the  rule,  20,  1071 
Tender  after  action  brought,  20,  1072 
Tender  of  taxes,  20,  1072 
Void  tax,  20,  1071 
Warrant  not  void  on    its   face,  2  o, 

1071 
Warrant  void  upon  its  face,  20,  1071 
Property  Taken  in  Execution  or  by  At- 
tachment, 20,  1S65 
Whether  Property  in  Cvistodia  Legis 
Could  Be  Retaken  in  Replevin,  20, 
1065 

At  common  law,  20,  1065 
Attachment  debtor,  20,  1070 
Contempt,  20,  1065 
Defendant,  20,  1067 
Examples,  20,  1065-1071 
From  vendee  at  execution  sale,  20, 

1067  , 

Generally,  20,  1865-1071 
In  Arkansas,  20,  1067 
In  Connecticut,  20,  1066 
In  Mississippi,   20,  1068 
In  Nebraska,  20,  1067 
In  New  Hampshire,  20,  1867 
In  Pennsylvania,  20,  1068 
In  Wisconsin,  20,  1068 
Official  character,  2  o   1068 
Person  other  than  defendant,  20, 

1065 
PlaintiflF  in  attachment,  20,  1070 
Privilege  confined  to  residents,  20, 

1069 
Property    alleged    to    have    been 

stolen,  20,  1070 
Property' exempt,  20,  1068 
Unconstitutional  process,  20,  1065 
Valid  process,  20,.  1065 
Void  judgment,  20,  106:; 
Property  taken  wrongfully,   20,    1043, 

1044 
Property  worn  upon    the   person,    20, 

■  1063 
Timber,  20,  1061 
When  suit  commenced,  5,528? 
Where  property  is  intermixed,  1,58;  20, 

1063 
Whether  replevin  lies  to  property  wrong- 
fully taken,  20,  1043 
Who  Hay  Be  Sued,  20,  1058 

Defendant's  possession  in  title,  20,  1058 
Effect  of  giving  forthcoming  bond,  2  o, 

1060 
Examples,  20,  1058-1061 
Forthcoming  bonds,  2  o,  1060 
In  general,    20,, 1058 
Person    in   wrongful    possession,    20, 

1058 
Plaintiflf  in  execution,  20,  1060 
Replevin  in  cepit,  20,  1060 
Replevin  in  detinet,  20,  1061 
Restoration,  20,  1059 


Who  May  Bring  Action 
Depositary,  5 ,  576 
Factors,  3 ,  342 
Will  not  lie  for  dead  body,  3,  52 
Writ 
Issue,  20,  1086 
Affidavit,  20,  1087 
Alias  writ,  2  o,  1089 
Amendment  of  defective  writ,   20, 

1088 
Arrest  of  defendant,  20,  1089 
Bond,  20,  1088 

Bond  larger  than  necessary,  20,  1088 
By  clerk,  20,   1086 
Defective  service,    20,  1089 
Description  of  property,  20,  1086 
Ministerial  act,   20,   1086 
Necessary  allegation,  20,  10S7,   1088 
Order  of  court,  20,  1086 
Pluries  writ,  2  o,  1089 
Service  of  summons,  20,  1087 
Specific  property,  20,  1086 
Sufficiency  of  description,    20,    1086 
Summons  to  defendant,  20,  1087 
Value  of  goods  replevied,  20,  1088 
When  suit  begins,  20,  1088 
.  Without  authority,  20,  1086 
REPLEVY,  20,  1043;  21,  I 
See  Forthcoming  Bond. 
REPLEVY    BOND,    see     Forthcoming 

Bond;  Replevin. 
REPLICATION,  21,2 

Quo  warranto,  19,  683 
REPORT,  21,2 

See  Master  in  Chancery. 
Common  reports,  5,  47 
Of  auditors,  i,  1014 
REPORT  AND  CASE  MADE,  21,3 

Equity  cases  reported  for  a  court  of  law, 

21,  3 
Examples,  2  i ,  3,  4 
In  general,  21,3 
REPRESENT,  21,4 
REPRESENTATIONS,  21,4 

See    Deceit;     False    Personation; 
False  Pretenses  ;  Fraud  ;  Frauds, 
Statute  of;  Rescission;  Fraudu- 
lent Sales  ;  Warranty. 
Estopfel  by,  see  Estoppel. 
In  insurance,  see  Insurance. 
Vendor    and   purchaser,    see    Vendor 

and  Purchaser. 
Acted  fraud,  21,  15 
Corporations,  21,  8 
Directors,  i  7,  100 

Fraudulent     Representations     hy,    17, 

Acts  of  agents,  17,  116 

Annual  reports,  17,  116 

In  general,  17,  116 

Prospectus,  17,  117 

Solvency,  17,  116 

Subscription  to  stock,  17,  116 
Effect  of  Actual  Fraud,  21,12 
In  general,  21,12 
Whether    actual    fraud   removes   case 

from  operation  of  statute,  21,  12 
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REPRESENTATIONS— Co«<!W 
Mercantile  Agencies 

Reports  not  in  writing,  i  5,  295 
Hisrepresentatlons 

More  or  less,  15,  721 
Mistake,  1 5 ,  633 

Material  misrepresentations,  15,  648 

Of  Law 

Misrepresentations  of  defendant,  1  5, 
638 
Non-existent  person,  21,  16 
Officers  and  agents  of  private  corpora- 
tions, 17,  156 
Particular  property,  21,8 
Partly  Oral,  21,14 

Examples,  21,  14,  15 

In  general,  2  i,  14 

Whether  misrepresentations   may   be 
given  in  evidence,  2i,  15 

Whether  there  can  be  recovery,  2 1 , 

Part  of  contract,  21,15 

Promise  anli  representation  distinguished, 

19,  283 
Statute  of  Frauds,  8 ,  824 ;  2  i ,  4 
Agents,  21,7 

False  representations  relating  to  char- 
acter and  credit,  21,5 
Form  of  action,  21,5 
Lord  Tenterden's  act,  21,  6 
Nature  of  representations,  21,7 
Necessity  of  writing,  21,5 
Origin,  21,5 
Partnership,  21,7 

Provisions  of  statute  to  answer  for  debt, 
default,   or  miscarriage   of  another, 
21,6 
Bepresentations  Must  Relate  to  Anotber, 
21,  7 

As  to  solvency  and  dealings  of  a  cor- 
poration, 21,8 
In  general,  21,7 
Intent  question  for  jury,  21,8 
Misrepresentation  as  to  credit  or  sol- 
vency of  the  maker  of  a  note,  21,8 
Representation  as  to  one's  own  credit, 

21,8 
Representation  by  partner,  21,8 
Scope  and  purpose  of  statute,  2  i ,  5 
Signature,  21,7 
The  statute,  21,5 
Ultimate  Purpose  Immaterial,  21,9 
Examples,  21,  9-12 
Purpose  to  obtain  advantage  for  de- 
fendant, 21,9 
Purpose   to   obtain   credit  for  third 
person,  21,9 
REPRESENTATIVE,  21,  16;  29,  436 
Who   has  promised   to   answer  for   the 
debts  of  another,  see  Frauds,  Stat- 
ute OF. 
In  Congress,  i  o,  323 
Legal  representative,  13,221;  16,48,706; 

2i,i7;27.65 
Next  personal  or  legal  representative,  16, 

706 
Of  deceased  person,  2  i,  16 


Personal  Eepresentatlve,  1 8,  407 ;  21,  17 
See  Executors    and   Administra- 
tors. 

Real  representative,  21,  17 
REPRESENTING,  21,19 
REPRIEVE,  2  1 ,  19 

See  Pardon;  Respite;  Sentence. 

Different  kinds  of  reprieves,  2 1 ,  19 

Distinction  between  a  suspension  and  a 
reprieve,  2  i,  20 

Suspension  of  sentence,  2  i ,  1083 

Whether  courts  mav  reprieve,  21,  19 
REPRISAL 

Letters    of   reprisal,    see    Letters   of 
MARcyjE  AND  Reprisal. 
REPUBLIC,  21,20 

Distinguished  from  monarchy,  21,  20 
REPUBLICATION,  see  Wills. 
REPUGNANCY,  2  i ,  20 

See  Indictment. 

Pleading,  18,  579 
REPUTABLE,  21,  20 
REPUTATION.  3,  156;  21,  20 

See  Character;  Hearsay  Evidence. 

Character  distinguished  from  reputation, 
2  I,  21,  1047,  1049 

General  reputation,  3,  114 

Of  Deceased 

In  prosecution  for  homicide,  9,  684 
REPUTE,  21,  20 

Reputed  ownership  distinguished   from 
apparent  ownership,  8,  868 
REPUTED,  a  I,  21 
REQUEST,  2 1 ,  22 

Equivalent  to  demand,  21,  22 

Requested  by  mail,  21,  22 
REQUIRE,  21,22 

As  occasion  shall  require,  17,  28 

In  a  mandatory  sense,  2  i ,  23 

In  sense  of  necessary,  2  i ,  23 

Required  to  testify,  2  i ,  24 

"Take"    in    the     sense    of     "require," 

REQUIRED,  1 1 ,  370 
REQUISITION,  21,24 
RES,  21,24 

RESALE,  see  Judicial  Sales  ;  Sales. 
RESCISSION,  21,24 
Affirmance  of  Transaction 

What  it  amounts  to,  5,  343 
Affirming  in  part  and  rescinding  in  part, 

8,651;  21,91 
Agency 

Agent's  fraud,  21,  33 
Undue  influence,  2  i ,  37 
Want  of  authority  on  part  of  agent, 
21,  41 
Agreed  case,  24,  152 
A  rescission  in  pais  obtained  by  decep- 
tion may  itself  be  rescinded,  5,  343 
At  the  earliest  possible  moment,  8,  817 
At  what  stage   buyer  may   rescind,    8, 

816 
BUIs  and  Notes,  3 ,  890 ;  2 1 ,  65 
Accommodation  note,  2  i,  65 
Fraud,  21,  66 
In  general,  2  i,  65 
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Bonds,  2 1 ,  65 

Official  bonds,  2  i,  65 

Private  bonds,  2  i ,  65 
Building  contracts,  29,  978 
Burden  of  proof,  2  i ,  96 
Buyer's  choice  of  remedies,  8,  816 
By  Act  of  Paxty,  21,71 

Examples,  2  i ,  71-75 

Implied  notice,  21,  72 

In  general,  21,71 

Institutes  legal  proceedings,  2  i ,  73 

Notice,  2  I,  72,  73 

Notifying  other  party  of  intention,  21, 
72 

Rescission  at  law,  21,71,  72 

What  acts  constitute   rescission,    21, 

73.  74 
What  sufficient  notice,  2  i ,  72 
Whether  judgment  must  be  obtained, 

21,71 
Whether  party  must  apply  in  equity, 
21,  71 
By  change  of  terms  of  contract,  3,  890 
By  executor  or  administrator,  7,  327 
Changed  condition  of  goods,  8,  818 
Cloud  on  title,  2  i ,  64 
Concealment,  see  infra.  Fraud. 
Contract  of  sale,  see  infra.  Sale. 
Contracts,  2 1 ,  27 

See   infra.   Bills   and   Notes;    By 
Act  of   Party  ;  In    Equity  ;   In- 
surance Policies;  Loss  OF  Right; 
Mutual  Consent. 
Cannot  be  rescinded  as  to  one  party 
and  affirmed  as  to  the  other,   5,  343 
Disability',  21,41 
Drunkenness,  2  i ,  42 

Sale,  21,  56 
Duress,  2  i ,  43 

Extreme  necessity  and  distress,  21, 

43 

Husband  and  wife,  2 1 ,  43 

In  general,  2  i ,  43 

Of  third  person,  2  i ,  43 

Parent  and  child,. 2  i,  43 
Election  to  rescind  reserved,  21,  27 
Extreme  necessity  and  distress,  2  i,  43 
Failure  of  Consideration,  2  i ,  47 

Contract  wholly   unexecuted,  21,  48 

Deed,  2  i ,  63 

Doubt   as    to   existence  of  subject- 
matter,  21,  48 

Examples,  2  i ,  46-48 

In  general,  2  i ,  47 

Non-existence  of  subject-matter,  21, 

.„47 

Partial  failure,  21,  47 

Sale,  21,61 

Contract  of  actress,  21,  63 

Examples,  21,  61-63 

Failure  to  make  title,  2  i ,  61 

In  general,  2  i ,  61 

Instances   where    relief  has  been 
denied,  2  i,  62 

Legislative  changes,  2  i ,  62 

Partial   failure    of   consideration, 
21,  61 
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Severable  contract,  21,61 
For  benefit  of  a  third  person,  3,  865 
Fraud,  2  i ,  27 
Concealment,  2 1 ,  29 

Confidential  relations,  2  i,  32 

Examples,  21,  31-33 

Latent  defects,  21,32 

Statement  true  so  far  as  it  goes, 
21,32 

Suggestio  falsi,  2  i,  31 

Suppressio  veri,  2  i,  31 

What  concealment  justifies  rescis- 
sion, 2  I,  31 

Wilful  concealment  of  facts,  21,31 
Concurrent  jurisdiction   of  law  and 

equity,  2  1 ,  33 
Conduct  of  parties,  2  i ,  33 
Constructive  fraud,  2  i ,  34 
Deeds,  2  i ,  64 

Election  of  party  defrauded,  21,  28 
False  Representations,  21,  28,  29 

Conduct  of  the  party,  2  i,  33 

Examples,  21,  29-31 

Implied,  2  i,  33 

Ignorance  of  facts,  2 1 ,  30 

Ignorance  of  party  making  state- 
ment, 2  I,  30 

Inducing  to  contract,  2  i ,  30 

In  writing,  21,  33 

Knowledge  of  falsity,  2 1 ,  30 

Manner  of  making,  2  i ,  33 

Material,  2  i,  30 

Matters  of  law,  2  i,  30 

Means  equally  accessible  to  both 
parties,  2  i,  31 

Orally,  21,33 

Positive  statement  of  facts,  21,  29 

Right  to  rely  upon  representations, 

21,  30.  31 
Statement  of  matters  of  opinion, 
21,  29 
Implied  fraud,  2 1 ,  33 
In  general,  2  i ,  27 
Mistake  of  one  side  and  fraud  of  the 

other,  2  1 ,  30 
Practiced  by  a  stranger,  2  i ,  33 
Principal  and  agent,  2  i,  33 
Relief  in  equity,  21,  33,  34 
Where  no  injury  has  resulted  to  party 
seeking  relief,  2  i ,  34 
Functus  officio,  21,  48 
Grounds  Arising   Subsequent  to  Making 
of  Contract,  2  i ,  44 
See  infra,  Non-Performance. 
Illegal  Contract,  3 ,  888 ;  '2.1,  i,\ 

Illegality  in  one  of  the  parties  only, 

21,41 
In  general,  2  i,  41 
One  party  less  guilty  than  the  other, 

2  1 ,  41 
Sale,  2  1 ,  55 

When  equity  will  grant  relief,  21,41 
Inadequacy  of  Consideration,  2  i ,  34 
Examples  of  inadequacy,  21,  34-36 
Inadequacy  coupled  with  other  facts, 

21.  35 
In  general,  2  i ,  34 
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Contracts —  Con  fd 
Inadequacy  of  Consideration — Confd 
Mental    weakness    and   inadequacy, 

2  1,35 

Sale,  2  I ,  S3 
Infancy,  2 1 ,  42 
Sale,  2 1 ,  55 

Duty  to  place  other  party  in   statu 
quo,  2 1 ,  90 

Restoration  of  consideration,  2  i ,  go 
Insanity,  2  i ,  42 
In  general,  2  i ,  36 

Mental  weakness  combined  with  in- 
adequate consideration ^  2  i,  35 
Sale,  2 1 ,  55 

Duty  to  place  other  party  in  statu' 
quo,  2  1 ,  90 

Examples,  21,  55,  56 

In  general,  21,  55 

Inquisition  of  lunacy,  2  i,  55 

Rescission  by  committee,  21,  56 

Rescission  by  lunatic,  2  i ,  56 

Restoration  of  consideration,  2  i , 
90 
Undue  influence,  2  i ,  36 
Weak   mental   capacity    and  undue 

influence,  2  i,  36 
Married  women,  21,  41 
Mistake,  2  1 ,  37 

CUrelessness  of  draftsman,  2  i,  37 

Deed,  2  i ,  63 

Erroneous  recital  of  the   interest  in 

the  premises,  2  i ,  37 
Examples,  2  i ,  37-41 
Foreign  laws,  2  i ,  40 
Inducing  the  contract,  2  i,  38 
In  general,  2  i ,  37 
Intention  of  parties,  2  i ,  37 
Material  mistake,  2  i ,  38 
Matter  of  fact,  2  i ,  39 
Misapprehension  of  parties,    21,   37 
Mistake  on  one  side  and  fraud  on  the 

other,  2 1 ,  39 
Mutuality  of  mistake,  2  i ,  38 
Of  law,  21,^39 

Of  mixed  law  and  fact,  2  i ,  40 
Of  one  party,  21,  38,  39 
Reformation  of  instrument,  2 1 ,  37 
Sale,  2  1 ,  53 

Article  not  in  existence,  2  i ,  53 

Examples,  21,  53-55 

Identity  of  party  dealt  with,  21,  54 

In  general,  21,  53 

Mistake  of  one  party,  2  i ,  53,  54 

Mutuality,  21,  53 

Price  or  terms,  2  i ,  54 

Purchaser's  ability  to  pay,   21,   54 

Quantity,  21,  54 

Where  purchaser  had  referred  to 
one  article  and  seller  to  another, 

2  '  •  S3 
Want  of  authority  on   part  of  agent 

or  officer,  21,41 
When  grounds  for  rescission,  2  i ,  37 
Must  be  rescinded  wholly  and   not  in 
part,  5,  342 
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Non-Performance,  2 1 ,  44 

Examples,  21,  44-47 

Failure  by  both  parties,  2  i ,  47 

Inability  to  fulfil  contract,  1 1 ,  46 

In  general,  1 1 ,  44 

Performance  impossible,  21,  46 

Performance    prevented    by  act    of 

party  seeking  rescission,  2  i,  46 
Refusing  to  fulfil  contract,  2  i,  46 
Right  to  rescind,  2  i ,  44 
Sale,  2  1 ,  56 

Resale^  see  Sale. 

Articles  bought  for  specific  pur- 
pose, 2  1 ,  37 

Breach  of  warranty,  2  i ,  60 

Default  in  payment  after  property 
has  passed,  2  i ,  59 

Difference  in  quality  ordered,2  i ,  57 

Examples,  2  i ,  56-60 

Failure  to  deliver  instalment,  21, 

59 
For  failure  olseller  to  deliver  goods, 

21,  58 
In  general,  2  i ,  56 
Refusal  to  accept  goods,  2  i ,  58 
Refusal  to  pay,  2  i ,  58 
Refusal   to   pa^'   storage   charges, 

21,  56 
Rescission  refused,  2  i ,  57 
Sale  by  instalments,  2  i ,  59 
Total  failure,  2  i ,  46 
Satisfied  contract,  2  i ,  48 
Stress,  2  1 ,  43 
Undue  Influence,  2  i ,  35 

Confidence  and  friendship,  2  i ,  36 

Examples,  2  i ,  35-37 

Executor  or  administrator  and  legatee 

or  heir,  2  i ,  37 
Husband  and  wife,  2  i,  36 
In  general,  2  i ,  35 
Parent  and  child,  21,  36 
Principal  and  agent,  2  i,  37 
Relationship  that  must  exist,  21,  36 
Relief  in  equity,  21,  35,  36 
Sale,  21,  53 

Trustee  and  cestui  que  trust,  2  i ,  37 
Unconscionable  contract,  2  i ,  36 
Weak  mental  capacity,  2  i ,  36 
What  is  undue  infiuence,  2  i ,  36 
Contracts  for  the  sale  of  land,  28,  153 
Counterfeit  bond  goods,  8,  817 
Dealing  with  the  article  as  his  own,  8,  817 
Deeds,  2  1 ,  63 

See  generally,  infra,  Contracts. 

As  against  strangers,  2  i,  64 

As  between  parties,  2  i ,  63 

Cloud  on  title,  2  i,  64 

Disability,  2  i,  63 

Failure  of  Conslderatton,  2 1 ,  63 

See  generally.  Vendor  and   Pur- 
chaser. 
Forgery,  2  I,  64 
Fraud,  2  1 ,  64  I 

Examples,  2 1 ,  64 
Extortion,  2  i ,  64 
Judgment  creditor,  2 1 ,  64 
Time  of  application,  2  i,  64 

Vol.  II. 


Bescission. 


INDEX-DIGEST. 


Bescission.. 


Mistake,  21,  37,  63 
Separation  deeds,  22,  70,  71 
Definition,  2 1 ,  25 
Synonyms,  2  i ,  26 
Void  distinguished  from  voidable,  2 1 , 

25 
Delivery  by  inetallments,  2  i ,  545 
Distinguished  from  reformation,  15,  647 
Drunkenness,  2  i ,  42 
See  Drunkenness. 
Sale,  21,  56 
Duress,  3,933;  2''  43 

Duress  of  third  person,  2  i  ,43 
Extreme  necessity  and  distress,  2  i,  43 
In  general,  2  i ,  43 
Husband  and  wife,  2  i,  43 
Parent  and  child,  21,  43 
Duty    of   Party    Rescinding,    see    infra. 
Notice. 

To  Place  Other  Party  in  Statu  Quo,  3, 
931 ;  2  1 ,  84 
Effect  of  failure,  21,  89 
Examples,  2 1 ,  84-91 
Infants,  2  i ,  90 
In  general,  21,  84 
Lunatic,  2  i,  90 
Offer  to  return,  2  i ,  88 
Restoration  of  consideration,  21,  87 
Retaining  benefit,  2  i ,  85 
Return  of  chattel,  2  i,  87 
Time  of  restoration,  2  i ,  87 
What  will  excuse  failure  to  return, 

21,  88 
Where  restoration  is  impossible,  2 1 , 

89 
Worthless  goods,  2  i ,  89 
To  Rescind  in  Toto,  8,  651 ;  2 1 ,  91 
Contracts  of  sale,  2 1 ,  92 
Examples,  21,  91,  92 
In  general,  21,91 
Partial  rescission,  2 1 ,  91 
Earliest  possible  time,  8,  818 
Effect,  2  1 ,  92 
Action,  2  I,  94 
Examples,  2  i ,  92-95 
In  general,  21,  92 
Mutual  consent,  2 1 ,  94 
Original  rights,  21,  92 
Third  persons,  2  i ,  93 
Evidence,  2  i,  95 
Executed  contracts,  3,  890 
Exercising  rights  of  ownership,  8,  818 
Express  rescission  of  executory  contracts, 

3,889 
False  representations,  see  infra.  Fraud. 
Fire  insurance,  see   infra,  Insurance 

Policies. 
For  deceit,  5,  342 
Forgery,  2  i ,  64 
Fraud,  3,  929 
Contracts,  2  i ,  27 
Concealment,  21,  29 

Confidential  relations,  21,  32 
Examples,  21,  31-33 
Latent  defects,  2  i ,  32 
Statement  true  so  far  as  it  goes, 
21,  32 
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Suggestio  falsi,  2 1,  31 

Suppressio  veri,  21,  31 

What  concealment  justifies  rescis- 
sion, 21,  31 

Wilful  concealment  of  facts,  21,31 
Concurrent  jurisdiction  of  law  and 

equity,  2  i ,  33 
Conduct  of  parties,  2  i,  33 
Constructive  fraud,  2  i ,  34 
Election  of  party  defrauded,  21,  28 
False  Representations,  21,  28,  29 

Conduct  of  the  party,  2  i ,  33 

Examples,  2  i,  29-31 

Ignorance  of  facts,  2  i ,  30 

Ignorance  of  party  making  state- 
ment, 2  I,  30 

Implied,  2 1 ,  33 

Inducing  to  contract,  21,  30 

In  writing,  2  1 ,  33 

Knowledge  of  falsity,  2  i ,  30 

Manner  of  making,  z  i ,  33 

Material,  2  i ,  30 

Matters  of  law,  2  i ,  30 

Means  equally  accessible  to  both; 
parties,  21,31 

Orally,  21,  33 

Positive  statement  of  facts,  21,  29 

Right  to  rely  upon  representations, 

21,  30.  31 

Statement  of  matters  of  opinion, 
2  I,  29 
Fraud  practiced  by  a  stranger,  2  i ,  33 
Implied  fraud,  21,  33 
In  general,  2  i,  27 
Mistake  of  one  side  and  fraud  of  the 

other,  2  1 ,  30 
Principal  and  agent,  2  i,  33 
Relief  in  equity,  21,  33,  34 
Where  no  injury  has  resulted  to  party 

seeking  relief,  2  i ,  34 
Deeds,  2  i ,  64 
Sale,  21,  49 

Concealment  of  defects,  2  i ,  49 

Essentials  of  fraud,  2 1 ,  49 

Examples,  2  i ,  49-53 

In  general,  2  i,  49 

Insolvency,  21,  52 

Intention  not  to  pay  for  goods,  21,. 

52 
Intent  not  to  pay  at  time  of  purchase, 

21,  52 
Knowledge  that  would  induce  vendor 

not  to  part  with  goods,  2  i,  52 
Misrepresentations,  21,  49,  50 
Misrepresentations  as  to  debt,  2  i,  50 
On  part  of  vendee,  2  i ,  50 
On  part  of  vendor,  2  i ,  49 
Pecuniary  standing,  2  i ,  50 
Fraud  and  DUsrepresentatlon,  3, 929;  2  i ,  27 
After    third     parties    have     acquired. 

rights  under  the  contract,  3,  931 
Lack  of  proper  inquiry,  3,  931 
Misrepresentation  must  be  an  induce- 
ment to  the  contract,  3,  931 
Misstatements  as  to  value,  3;  931 
Necessity  that  parties  may  be  put  in" 
statu  quo  by  the  rescission,  3,  931 
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Fraud  and  SUsrepresentation — Cont'd 

Party  must  have  acted  on  statement  of 
the'  other,  3,  931 

Representations  made  as  part  of  thb 
same  transaction,  3,  931 

Representations  of  fact  as  distinguished 
from  opinion  or  intention,  3,  930 

Representations  of  fact  as  distinguished 
from  representations  of  law,  3,  930 

Sale  of  stock  induced  by  false  repre- 
sentations, 3,  929 

Time  within  which  the  rescission  must 
take  place,  3,  932 

Where  a  partj'  signs  an  instrument  that 
he  cannot  read ,  3 ,  939 

Where  shareholder  has  sold  some  of 
the  shares  he  took  through  misrepre- 
sentation, 3 ,  931 

Whether  the  contract  is  void  or  void- 
able, 3,931 
Goods  of  no  value,  8,  817 
H01V  effected,  see    infra,    By    Act    op 

Party  ;  In  Equity  ;  Mutual  Con- 
sent. 
Hnstiand  and  Wife 

Contract  entered  into  by  reason  of  du- 
ress, 2  1 ,  43 

Undue  influence,  21,  36 
Illegal  Contract,  3 ,  88S ;  2 1 ,  41 

Illegality  in  one  of  the  parties  only, 
21,41 

In  general,  2 1 ,  41 

One  party  less  guilty  than  the  other, 
21,41 

Sale,  21,  ss 

When  equity  will  grant  relief,  2  i ,  41 
In  Equity,  21,  75 

Contract  relating  to  personal  property, 
21,76 

Defense  unavailable  at  law,  2  i,  75 

Examples,  2  i ,  75-77 

In  general,  21,  75 

Principles  upon  which  equity  acts,  2  i , 

75 
Quia  timet,  2  i ,  75 
Infancy 

Contracts,  2  i ,  42 
Sale,  21,  55 

Duty  to  place  other  party  in  status 

quo,  2  I,  90 
Restoration  of  consideration,  2 1 , 
90 
Insanity 

Contracts,  2 1 ,  42 
In  general,  2  i ,  36 
Mental  weakness  combined  with  in- 
adequate consideration,  21,  35 
Sale,  2 1 ,  55 

Duty  to  place  other  party  in  statu 

quo,  21,  90 
Examples,,  2  I,  55,  56 
In  general,  21,  55 
Inquisition  of  lunacy,  2  i ,  55 
Rescission  by  committee,  21,  56 
Rescission  by  lunatic,  21,  56 
Restoration  of  consideration,  2  1 ,  90 
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Undue  influence,  2 1 ,  36 
Weak  mental  capacity  and  undue  in- 
iluence,  2  i,  36 
Instruction,  examples  of,  11,  374 
Insurance  Policies,  2 1 ,  66 
Agent's  power,  2  i ,  66 
Consent  of  parties,  2  i ,  66 
Examples,  2 1 ,  66--68 
In  general,  2  i,  66  • 
Member  of  a  mutual  company,  21,  66 
Notice  of  intention  to  rescind,  2  i ,  66 
Paid-up  policy,  2  i,  68 
Temporary  insurance  contract,  2  i ,  67 
What  constitutes  rescission,  2  i,  67 
When  equity  will  order  cancellation  of 

a  policy,  21,  67 
Where  fire   is   approaching  premises, 
21,  66 
Jurisdiction 
Fraud 

Concurrent  jurisdiction  of  law  and 

equity,  2  i ,  33 
Constructive  fraud,  2  i ,  34 
When  equity  will  grant  relief,  2 1 , 

33.34 
Lacbes,  1 2 ,  603 

See  infra.  Loss  of  Right. 

Change  in  condition  of  property,  12, 

604 
Change  in  value  of  property,  12,  603 
Death  of  party  to  transaction,  12,  604 
Delay  after  acquiring  knowledge,  12, 

604 
Delay  after  knowledge  of  fraud,  1 2 ,  603 
Delay  causing    injustice    to    opposite 

party,  1 2 ,  603 
jCnowledge  of  fraud,  12,  604 
Loss  of  testimony,  1 2 ,  604 
Reasonable  diligence,  12,  605 
Recognition  of  validitj'  of  transaction, 

I  2,  604 
When  suit  not  barred,  12,  604 
Latent  defects,  2  i ,  32 
Life  insurance,   see  infra.  Insurance 

Policies. 
Logs  and  lumber,  13,  1026 
Loss  of  Rlgbt',  2  1 ,  77 

By  default  of  party,  2  i ,  77 
Intervention  of  Third  Persons,  2 1 ,  83 
Attaching  creditor,  2  i,  84 
Bona  fide  purchasers,  2  i ,  83 
Contracts  of  sale,  2  i ,  83 
Examples,  21,  83,  84 
General     creditors     of     fraudulent 

vendee,  2  i ,  83 
In  general,  21,  83 
Knowledge  of  facts,  2  i ,  77 
Waiver,  2 1 ,  77 

Accepting  further  security  for  price, 

21,79 
Action  to  recover  damages,  2  i ,  79 
Action   to  recover  price  of  articles, 

21,  80 
Aifirmance,  21,  77 
By  action  at  law,  2  i ,  79 
Delay,  21,  80 

See  infra.  Laches. 
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Contracts  in  general,  2 1 ,  80 

Contracts  of  sale,  2 1 ,  80 

Delivery,  21,  80 

Examples,  21,  S0-S3 

Question  of  law  and  fact,  2 1 ,  82, 

Time  fixed  for  rescission,  2  i ,  82 
Unreasonable  and  inexcusable  de- 
lay, 2 1 ,  80 
What  is  reasonable  time,  2 1 ,  82 
Fraud  of  vendee,  2 i ,  79 
Ignorance,  2 1 ,  80 
Ratification,  2 1 ,  77 
Vendor  and  purchaser,  2  i ,  77 
Marine    insurance,  see    infra,    iNSfJR- 

ANCE  Policies. 
Marriage  settlements,  2 1 ,  68 
Married  Women 

Contracts,  2 1 ,  41 
Miatake,  3 ,  933 
Contracts,  21,  37 

Carelessness  of  draftsman,  21,  37 
Erroneous  recital  of  the  interest  in 

the  premises,  2  i ,  37 
Examples,  2  i ,  37-41 
Foreign  laws,  2 1 ,  40 
Inducing  the  contract,  2  i ,  38 
In  general,  2  i,  37 
Intention  of  parties,  2 1 ,  37 
Material  mistake,  21,  38 
Matter  of  fact,  2 1 ,  39 
Misapprehension  of  parties,  2 1 ,  37 
Mistake  of  law,  2  i ,  39 
Mistake  of  mixed  law  and  fact,  2 1 ,  40 
Mistake  of  one  party,  21,  38,  39 
Mistake  on  one  side  and  fraud  on 

the  other,  2 1 ,  39 
Mutuality  of  mistake,  2 1 ,  38 
Reformation  of  instrument,  2  i ,  37 
Want  of  authority  on  part  of  agent 

or  officer,  2  i ,  41 
When  grounds  for  rescission,  2 1 ,  37 
Deed,  2  i ,  63 
Sale,  21,  S3 

Article  not  in  existence,  2 1 ,  53 
Examples,  2  i ,  53-55 
In  general,  2  i ,  53 
Mistake  of  one  party,  2  i,  53,  54 
Mutuality,  2  i ,  53 
Price  or  terms,  2  i ,  54 
Purchaser's  ability  to  pay,  2  i,  54 
Quantity,  2  i ,  54 

Where  purchaser  had  referred  to  one 
article  and  seller  to  another,  2 1 ,  53 
Mntaal  Consent.  2 1 ,  68 
Consideration,  2 1 ,  69 
Contract  for  benefit  of  third  person,  2  I , 

70 
Contracts  of  sale,  2  i ,  71 
Examples,  2  i ,  68-71 
Executed  contract,  2  i ,  68 
Executory  contract,  2  i ,  68 
Implied  consent,  2  i ,  70 
In  general,  2  i,  68 
New  and  inconsistent  contract,  3,  891 
Non -performance,  3,  904 
Notice,  5.  343;  21.  72.  73 
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Notice  of  Disaffirmance,  2  i ,  84 
.  Bringing  action  to  rescind,  2  i ,  84 

Necessity  of  notice,  2 1 ,  84 
Novation,  16,  867 
Parent  and  Clilld 

Contract    entered    into  by    reason  of 

duress,  2  i ,  43 
Undue  infiuence,  21,  36 
Parties  to  actions,  i  7,  654 
Patent  law,  18,  140 

Placing  other  party  in  statu  quo,  5 ,  342 
Pleading,  2  i ,  95 

Allegations,  2  i ,  96 
Possibility  of  restoring  matter  to  statu 

quo,  8,  817 
Practice,  2 1 ,  95 

Purpose  to  rescind  must  be  clearly  signi- 
fied, 8,  817 
Question  of  Law  and  Fact 

Reasonable  time,  2  i ,  82 
Receivers,  20,  49 
Refusal  to  accept  goods,  8 ,  816 
Refusal  to  pay  for  goods,  5,  342 
Restitution,  5,  343 

Restoration  of  Consideration,  8 ,  849 ;  2 1 , 
87 

As  prerequisite  to  suit,  8,  849 
By  defrauded  seller,  8 ,  849 
Doctrine  concerning  tender  or  return 

of  notes,  8,  849 
Restoration  after  bringing  action,  8, 850 
When  offer  of  restoration  unnecessary, 

8,849 
Where  buyer  gives  notes  of  his  own, 

8,849 
Where  buyer  gives  notes  of  other  per- 
sons, 8,  849 
Restoration  of  Property,  5,  342;  8,  817 
Depreciation  of  property,  8,  818 
Forged  securities,  8,  818 
Offer  to  restore  the  goods,  8,  818 
Offer  to  return  on  Sunday,  8,  818 
Unchanged  condition  of  goods,  8,  818 
When  goods  need  not  be  restored,  8 , 

817 
When  necessary,  8,  817 
When  not  necessary-,  8,  818 
Where  the  property  is  of  any  value, 

8,  818 
Worthless  goods,  8,  818 
Returns,  2  i ,  68 
Sale,  2 1 ,  48 

Drunkenness,  21,  56 

Dut3'  to  place  other  party  in  statu  quo, 

2 1 ,  84-87 
Election  to  rescind  reserved,  2  i,  49 
Failure  of  Consideration,  21,61 
Contract  of  actress,  2  i ,  63 
Examples,  2 1 ,  61-63 
Failure  to  make  title,  2  i ,  61 
In  general,  2  i ,  61 

Instances  where  relief  has  been  de- 
nied, 2 1 ,  62 
Legislative  changes,  2 1 ,  62 
Partial  failure  of  consideration,  21, 

61 
Severable  contract,  2  i ,  61 
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RESCISSION— Co»<'rf 
Sale — Cont'd 

Fraud,  8 ,  805  ;  2  i ,  49 

See  Fraudulent  Sales. 
Buyer's  Fraud,  8,  S46 
Burden  of  proof,  8,  848 
Delay  pending  change  in  buyer's 

position,  8,  846 
Demand  of  goods,  8,  849 
Diligence,  8,  846 
Election,  8,  847 

Finality  of  seller's  election,  8,  848 
Fraudulent    buyer's    expenses    or 

obligations,   8,  848 
Notice  not  a  prerequisite  to  suit,  8 , 

848 
Rescission  must  be  entire,  8,  847 
Rescission  of  credit,  8,  847 
Right  confined  to  defrauded  seller, 

8,  848 
Sale  to  bona  fide  purchaser,  8,847 
Suit  for  price  before  expiration  of 

credit,  8,  847 
Suit   for  unrecovered   residue,   8, 

848 
Waiver  of  tort  in  suit  ex  contractu, 

8,847 
'Wlien  BesclSBlon  Barred,  8,  851 

Abandonment  of  suit  for  price) 
8,851 

Levy  and  execution,  8,  851 

Mistake  as  to  remedy,  8,  851 

Suit  for  price,  8,  851 

Taking   security    for  purchase- 
money,  8,  851 

When  rescission  not  barred,  8, 

851 
Concealment  of  defects,  a  1 ,  49 
Entire  contract  must  be  rescinded, 

8,805 
Essentials  of  fraud,  2  i ,  49 
Examples,  2 1 ,  49-53 
In  general,  2  i ,  49 
Insolvency,  2  i,  52 
Intention  not  to  pay  for  goods,  2 1 ,  52 
Intent   not  to   pay  at  time  of  pur- 
chase, 2 1 ,  52 
Knowledge  that  would  induce  ven- 
dor not  to  part  with  goods,  21,  52 
Misrepresentations,  2  i ,  49,  50 
Misrepresentations  as  to  debt,  2  i ,  50 
On  part  of  vendee,  2  i ,  50 
On  part  of  vendor,  2  i ,  49 
Pecuniary  standing,  21,  50 
Provision  for  consideration,  8,  806 
Rescission  as  to  one  party  and  not  as 
J  to  another,  8,  805 

Rescission  must  be  prompt,  8,  805 
Restoration  of  consideration,  8,  806 
Right  to  rescind,  8,  805 
Illegal  contract,  21,  5S 
Inadequacy  of  consideration,  21,  53 
Infancy,  2 1 ,  55 

Duty  to  place  other  party  in  statu 

quo,  2  1 ,  90 
Restoration  of  consideration,  21,90 
In  general,  2 1 ,  48 
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Insanity,  2 1 ,  55 

Duty  to  place  other  party  in  statu 
quo,  2 1 ,  90 

Examples,  2  i ,  55,  56 

In  general,  2 1 ,  55 

Inquisition  of  lunacy,  2 1 ,  55 

Rescission  by  committee,  2  i ,  56 

Rescission  by  lunatic,  2 1 ,  56 

Restoration  of  consideration,  2  i ,  90 
Married    ■women,    see     infra.    Con- 
tracts. 
Mistake,  2  i ,  53 

Article  not  in  existence,  2  i,  53 

Examples,  2  i ,  53-55 

Identity  of  party  dealt  with,  2  i ,  54 

In  general,  21,  53 

Mistake  of  one  party,  2  i,  53,  54 

Mutuality,  21,  53 

Price  or  terms,  2 1 ,  54 

Purchaser's  ability  to  pay,  2  i ,  54 

Quantity,  2 1 ,  54 

Where  purchaser  had  referred  to  one 
article  and  seller  to  another,  21,53 
Mutual  consent,  21,71 
Non-Ferformance,  2 1 ,  56 

Resale,  see  Sale. 

Articles  bought  for  specific  purpose, 

2  1.57 
Breach  of  warranty,  2 1 ,  60 
Default  in   payment  after  property 

has  passed,  21,  59 
Difference  in  quality  ordered,  21,57 
Examples,  2  i ,  56-60 
Failure  to  deliver  installment,  2 1 ,  59 
For  failure  of  seller  to  deliver  goods, 

21,58 
In  general,  2 1 ,  56 
Refusal  to  accept  goods,  2 1 ,  58 
Refusal  to  pay,  2 1 ,  58 
Refusal  to  pay  storage  charges,  2 1 ,  56 
Rescission  refused,  2  i ,  57 
Sale  by  instalments,  2  i ,  59 
Rescind  in  toto,  2 1 ,  92 
Restoration   of  consideration,  8,   849; 

21,87 
Return  of  chattels,  2 1 ,  87 
Undue  influence,  2  i ,  53 
Worthless  goods,  2  i ,  87 
Separation  deeds,  2  2,  70,  71 
Settlements,  21,  68 
Stoppage  in  Transitu 
Whether   stoppage   affects   rescission, 
23,932 
Sunday,  24,  568 
Surprise,  2  4,  966 

Acting  without  consideration,  24,  968 

Examples,  24,  966-969 

False  representation,  24,  967 

In  general,  24,  966 

Judgments,  24,  969 

When  equity  will  not  grant  relief,  24, 

966 
When  rescission  is  justified,  24,  969 
Withholding  material  facts,  24,  968 
Synonyms,  2 1 ,  26 
Trustee  and  Cestui  Que  Trust 
Undue  influence,  2  i ,  37 
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0udue  Influence,  3,  933 

Rescission  of  Contract,  2  i ,  35 

Confidence  and  friendship,  2 1 ,  36 
Examples,  21,  35-37 
Executor  or  administrator  and  lega- 
tee or  heir,  21,  37 
Husband  and  wife,  2  i ,  36 
In  general,  2 1 ,  35 
Parent  and  child,  2  i ,  36 
Principal  and  agent,  2  i ,  37 
Relationship  that  must  exist,  2  i ,  36 
Relief  In  equity,  2  i,  35,  36 
Trustee  and  cestui  que  trust,  21,  37 
Unconscionable  contract,  2  i,  36 
Weak  mental  capacity,  2  i ,  36 
What  is  undue  influence,  2  i ,  36 

Sale,  2  1 ,  53 
"Waiver,  2  i ,  ■  77 

See  infra,  Laches. 

Accepting  further  security  for  pricp, 
21,  79 

Action  to  recover  damages,  2  i ,  79 

Action  to  recover  price  of  articles,  2 1 , 
So 

Affirmance,  21,  77 

By  action  at  law,  2  i ,  79 

Delay,  2  i ,  80 

Contracts  in  general,  2  i,  80 

Contracts  of  sale,  2  i ,  80 

Delivery,  2  i ,  80 

Examples,  2  i,  80-83 

Question  of  law  and  fact,  2  i ,  82,  83 

Time  fixed  for  rescission,  2  i ,  82 

Unreasonable  and  inexcusable  delay, 

2  I,  80 
What  is  reasonable  time,  2  i ,  82 

Fraud  of  vendee,  2 1 ,  79 

Ignorance,  2  i ,  80 

Knowledge  of  facts,  2  i ,  77 

Ratification,  2  i,  77 

Vendor  and  purchaser,  2  i ,  77 
■Warranty 

Breach  of  warranty,  21,  60;  28,   803, 

813 
Right  to  Rescind,  28,  816 

Article  ordered  from  manufacturer, 

28,  8i8 
Concealment  of  defects,  28,  818 
Examples,  28,  816-820 
Exceptions  to  the  general  rule,  28, 

818,  819 
Executory  contract,  28,  818 
False  representations,  28,  818 
Fraudulent  representations,  28,  818 
In  the  absence  of  fraud,  2  8 ,  816 
Mere  offer  to  return  property,  2  8 , 

819 
Right  to  return  article  according  to 

original  agreement,  28,  817 
Sale  by  sample,  28,  819 
Total  "failure   of  consideration,  28, 

819 
Waiver  of  right,  2  8 ,  820 
What  constitutes  a  rescission,  2  8, 819 
Sendee's  Duty  In  Rescinding  tlie  Con- 
tract, 2  8 ,  S20 
Delay  in  returning,  28,  820 


Delivery  by  instalments,  28,  S21 

Examples,  28,  820-822 

Fair  test  of  article's  merits,  28,  S21 

In  general,  28,  820 

Notice  to  vendor,  28,  822 

Offer  to  return  equivalent  to  a  return, 

28,  821 
Promptness,  28,  Sio 
Return  of  article,  28,  820 
Return  of  whole  commodity,  28,  821 
Standing  ready  to  return  at  any  time, 

2  8 ,  822  '  ' 

Tender  of  return,  28,  821 
Use  of  article,  28,  821 
Waiver,  28,  812 
When  right  of  repudiation  is  lost,  8,  817 
When  right  to  rescind  must  be  exercised, 

5,343 
Where    restitution   cannot  be   made,  5, 

343 
RESCRIPT,  21,  97 
RESCUE,  21,97 
RESERVATION,  21,97 
See  Deeds. 

Distinguished  from  exception,  7,  113 
RESERVE,  21,97 
RESERVOIRS,  see  Streets;  Water  and 

Water  Works. 
RESETTLE,  21,98 
RES  GEST.a;,  21,  99 

See  Dying  Declarations. 

Abortion,  4,  865;  21,  115 

Acts  and  declarations  of  co-conspirators, 

4,631-634,  86s 
Assault  and  Battery,  21,  114,  117 
Examples,  21,  117 
In  general,  21,  117 
Burglary,  21,  115 
Co-conspirators,  4,  631,  865 
Contracts,  21,  118 

Declarations  after  transaction  has  been 

concluded,  21,  119 
Examples,  21,  1 18-120 
Terms  of  settlement,  21,  119 
When  admissible,  21,  118 
Criminal  Cases,  21,  1 1 1 
Abortion,  see  infra,  Abortion. 
Assault  and  battery,   see  infra,  As- 
sault AND  Battery. 
Before  commission  of  offense,  21,  113 
Burglary,  see  infra.  Burglary. 
Declaration  by  person  not  linked  in  the 

affair,  21,  112 
Disconnected  declaration,  21,  113 
Examples,  21,  111-115 
Existence  of  lis  mota,  21,  115 
Homicide,  see  infra.  Homicide. 
In  general,  21,  iii 
Lapse  of  time,  21,  iii 
Larceny,  see  infra.  Larceny. 
Length  of  interval,  21,  113 
Length  of  time,  21,  113 
Letters,  21,  121 
Man  shot  but  not  fatally  injured,  21, 

"3 
Riot,  see  infra.  Riot. 
Robbery,  see  infra.  Robbery. 
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Declarations 

Accompanying  and  explanatory  of  an 

act,  4,86s 
As  to  Contracts  and  Deeds,  21,  118 
Declarations    after   transaction    has 

been  concluded,  21,  119 
Examples,  21,  118-120 
Terms  of  settlement,  21,  119 
When  admissible,  21,  118 
As  to  Personal  Injuries 

Acts  and  declarations  of  employees, 
see  infra.  Master  and  Servant. 
Contemporaneous,  21,  105 
Declarations  by  strangers,  21,  108 
Declaration  to  strangers,  2  i ,  108 
Direct  evidence,  21,  105 
Examples,  21,  102-105 
Exclamations  of  bodily    or   mental 

pain,  2  I,  103 
In  general,  2  i ,  102 
Location  of  pain,  2  i ,  103 
Scope  of  the  rule,  2  i ,  105 
Statements  not  made  to  medical  ex- 
pert, 21,  104 
Statements  of  past  suffering,  2 1 ,  104 
Statements  of  the  cause  of  injury,  2  1 , 

104 
Statements  to  Fbysicians,  2  i,  105 
Cause  of  injury,  21,  106 
Past  and  present  condition,  2 1 ,  105 
Past  sensations  and  feelings,  2  i ,  105 
Statement  having   no  connection 
'  with  professional  treatment,  2 1 , 
106 
Time  within  which  examination  is 
made,  2  i ,  106 
When  admissible,  2 1 ,  102 
As  to  sales,  21,  120 
As  to  Title,  21,  117 
See  Declarations. 
Declarations    of    deceased   persons, 

2  I,  118 
Examples,  21,  117 
In  general,  2  t ,  117 
Competency'     of    declarations    which 

form  part  of  res  gestae,  4,  862 
Made  In  the  Ordinary  Course  of  Busi- 
ness, 2  I, 120. 

See  generally.  Declarations. 
Examples,  21,  120,  121 
In  general,  21,  120 
Must  be   concomitant  with    principal 

act,  4,  865 
Of  Agents  and  Employees,,  9 ,  348 ;  2 1 , 1 08 
Agent    acting  within    scope   of  his 

agency,  2  i ,  108 
Declarations    made    at    a    different 

place,  21,  109 
Examples,  21,  108-110 
Lapse  of  time,  21,  no 
Transactions  not  pending,  ai,  109 
When    declaration    admissible,    21, 

108 
Where     agent's     right    to    act    has 
ceased,  21,  no 
Of  a  third  party,  4.  863 


496 


Deeds,  21,  ti8 

Declarations  after  transaction  has  been 
concluded,  21,  119 

Examples,  21,  1 18-120 

Terms  of  settlement,  21,  119 

When  admissible,  21,  118 
Definition,  2  i,  99 
Dying  Declarations,  6,  123 

See  Dying  Declarations., 

Before  or  after  act,  6,  123 

Civil  cases,  6,  107 

Fullness  and  clearness,  6,  127* 

Instances,  6,  123-127 

Name  of  deceased,  6,  125, 

Name  of  person  committing  homicide, 
6,  125 

Only  thos^  things  to  which  declarant 
might  have  testified,  6,  126 

Opinion  or  belief,  6,  126 

Restricted  to,  6,  123 

Threats  of  defendant,  6,  124 

What  constitutes,  6,  123 

Where  two  persons  are  guilty,  6,  125 
Evidence  of  declarations,  4,  864 
Fraudulent  .Sales 

Vendor's  declarations,  8,  860 
General  Rule,  2 1 ,  99 

Connection  with  the  main  fact,  2  i ,  99 

Declaration  made  before  the  act,  2  i , 

TOO 

Declaration  standing  alone,  2  i ,  100 
Examples,  2  i ,  99-102 
Narrative  of  past  occurrence,  2 1 ,  lor 
Spontaneous  utterances,  2  i ,  102 
Statement  of  the  rule,  2  i ,  99 
When  admissible,  2  i,  99 
Homicide,  see  infra.  Criminal  Cases. 
Dying  Declarations,  see  Dying  Dec-- 

LARATIONS. 

Acts  of  deceased,  9,  675 

Acts  of  deceased  not  forming  part  of: 

res  gestse,  9,  676 
Declarations   of    deceased    before   act 

causing  death,  9 ,  676 
Declarations     of     defendant,    9,    692^ 

69s       - 
Declarations  when  not  in  extremis,  9^ 

678 
Dying  declarations,  9,  681 
Illustrations,  7,  48,  52 
In  rape,  4,  863 
Larceny,  i2,  857;  21,  115 

Declarations  as  to   right  to  property^ 

21,  116 
Declarations  explanatory  of  possession^ 

21,  IIS 
Examples,  21,  116 
In  general,  2  i,  115 
Other  larcenies,  12,855 
Statements  of  defendant,  12,  857 
What  admissible,  12,  857 
Letters,  21, 121 
Contracts,  2i,  121, 
Criminal  case,  21,  121 
Examples,  21,  121 
Letters  written  by  agents,  21,  121 
What  letters  admissible,  2  i ,  121 
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Master  and  Servant,  14,  913;  21,  106 
Contemporaneous,  14,  914 
Declarations  made  upon  the  spot,  14, 
914 
.  Declarations  of  Agents  and  Employees, 
2  I,  108 
Agent    acting    witliin   scope  of   tiis 

agency,  21,  108 
Declarations     made    at    a    different 

place,  2  I,  109 
Examples,  21,  108-110 
Lapse  of  time,  21,  no 
Transactions  not  pending,  2  i ,  109 
When  declaration  admissible,  2  i ,  108 
Where  agent's  right  to  act  has  ceased, 
2  I,  no 
Examples,  14,913-915;  21,  106-10S 
Exclamations  of  pain,  14,  914 
Spontaneous,  14,  913 
Thirty  minutes  after  the  accident,  14, 

914 
Voluntary,.  14,  913 
What  declarations  are  a  part  of  the  res 

gestse,  14,  913 
When  declaration  of  employee  admis- 
sible, 2  I,  106 
Within  what  time,  14,  914 
Mechanic's  liens,  15,^90 
Memorandum,  15,  270 
Mitigation  of  Damages,  1 5 ,  690 
Assault,  I  5,  691 

Breach  of  promise  of  marriage,  i  5,690 
Debt  lost  through  the  negligence  of  an 

agent,  i  5 ,  690 
Examples,  1 5 ,  691 
Failure  of  consideration,    1 5 ,  691 
Fine  for  assault,  1 5 ,  6go 
Generally,  i  5 ,  691 
Justification,  15,  690 
Negligent  escape,  i  5,  690 
Seduction,  i  5,  691 
When  admissible,  15,690 
Personal  injuries,  see  infra.  Declara- 
tions,   subhead,    As    to  personal    in- 
juries. 
Fhyslcians  and  Surgeons 

Statements  to  Fliysicians,  21,  105 
Cause  of  injury,  21,  106 
Past  and  present  condition,  21,  105 
Past  sensations  and  feelings,  21,  105 
Statement     having     no     connection 
with  professional  treatment,  2  i ,  106 
Time  within    which   examination    is 
made,  2  i,  106 
Questions  of  law  and  fact,  7,  48 
Riot,  2  1,  117 
Bobbery,  21,  116 

Complaint  as  to  a  robbery,  21,  116 
Examples,  21,  116,  117 
In  general,  21,  116 
Sales,  2  I,  120 

Statements  accompanying  acts,  7,  52 
The  quo  animo,  4,  862 
Time  of  making  declarations,  4,  864 
Title 

See  infra.   Declarations,  subhead, 
As  to  title. 
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Where  complaints   of   suffering  are  ad- 
missible, 3,  382 
RESIDE 

Come  to  reside,  3,  314 
RESIDENT— RESIDENCE,  21,  122 

See  Domicil;  Non-Residence;  Pedi- 
gree. 

See  generally.  Inhabitants. 

As   to  settlement   of  faufer,  see   Poor 
and  Poor  Laws. 

Actual  residence,  i,  186;  21,  125 

Animus  manendi,  i,  897 

As  a  Qualification  for  Voting,  6 ,  274 
Confinement  in  penitentiary,  6,  279 
Constitutional  provisions,  6,  274 
Definition,  6,  274 
Diplomatic  service  of  United   States, 

6,  279 
Distinguished  from  domicil,  6,  275 
Effect  of  voting  on  residence,  6 ,  280 
How  gained,  6,  275 
How  lost,  6,  279 

Indian  and  military  reservation,  6,  274 
Intention  and  act  must  concur,  6,  279 
Intention  to  return,  6,  275 
Laborers,  6,  277 
Mere  sojourners,  6,  277 
Paupers'in  almshouse,  6,  276 
Residence  in  the  District  of  Columbia, 

6,  279 
Sailors,  6,  276 
'  Soldiers,  6,  276 
Students,  6,  278 
Temporary  absence,  6 ,  279 
Time  when  residence  begins,  6,  278 

Compared  with  domicil,  5,754,858;   21, 
124,  368 

Compared  with  "inhabitancy,"  12,  135 

Corporations,  4,  206;   21,  123,  124;   25, 
629 

Declarations  to  show  intent,  g,  331 

Distinguished  from  domicil,  5 ,  754,  858 ; 
21,  124 

Dwell,  6,  100 

Executors  and  administrators,  7,  172,  1^5; 
21,  124,  368 

Grand  juries,  g,  10 

Hearsay  evidence,  g,  329 

In  bills  of  sale  acts,  8,  871,  S72 

In  one  state,  domicil  in  another,  5,  858 

"  Last  place  of  abode,"  i  2,  902 

Legal  residence,  21,  125 

Life  insurance,  13,635 

Maritime  liens,  14,  417 

Necessary  to  obtain  domicil,  5,  863 

Necessity  of,  for  grant  of  alimony,  i ,  468 

Non-resident  and  resident,  16,  718 

Non-residents  as  executors  and  adminis- 
trators, 7,  172,  175;  21,  368 

Occupation,  17,  28 
V  Of  unmarried  man,  5,  876 

Place  of  abode,  i  8 ,  464 

Presumption  of  continuance,  ig,  76 

Probate  and  Letters  of  Administration,  i  g , 


In  general,  i  g,  198 
Resident  sureties,  ig,  198 
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RESIDENT— RESIDENCE— Co«/;V 
Probate  and    Letters  of   Administration — 
Cont'd 

Whether   a   non-resident   disqualified, 
19,  198 
Public  Officers,  i  g,  402 
In  general,  ig,  402 
Residence  and  domicil,  ig,402 
Qualification  of  juror,  12,  323 
Question  of  law  and  fact,  25,  137 
Railroads,  ig,  797;  25,  656 

In    actions    by    the    corporation,   ig, 

798 
In  general,  19,  797 
Place  where  its  principal  office  is  lo- 
cated, 19,  797 
Service  of  process,  ig,  798 
State  where  it  is  chartered,  ig,  797 
Referees,  20,  682 
Residence,  2  i,  122 
Resident  freeholder,  21,  122 
Resident  taxpayers,  21,  122 
State  as  resident,  21,  123 
Taxation,  25,  137 

Farm  lying  in  two  counties,  2  5 ,  137 
In  general,  25,  137 
Question  of  law  or  fact,  25,  13B 
Two  places  of  residence,  25,  137 
Test  of,  1 ,  897 

Two  places  of  residence,  21,  123 
Whether   synonymous   with  citizenship, 
21,  125 
RESIDING,  17,29 
RESIDUARY,  21,125 
RESIDUARY  DEVISES,   see    Legacies 

AND  Devises. 
RESIDUARY  LEGACIES,  see  Legacies 

AND  Devises. 
RESIDUE,  21,  125 

Whether  it  includes  real  as  -well  as  per- 
sonal property,  2 1 ,  126 
RESIDUUM,  21,  126 
RESIGNATION,  21,126 

See     Abdicate;     Officers;     Public 
Officers. 
RESIST,  21,  126 

RESISTING  AN  OFFICER,  see  Arrest; 
Homicide;  Obstructing  Justice. 
Resisting  an  officer  supposing  him  to  be 
a  private  person,  4,  688 
RES  JUDICATA,  21,  127;  24,  957 
See  generally.  Dicta;  Trespass. 
See   Jeopardy;    Judgments;     Stare 

Decisis. 
Accident 

What  might   have  been  litigated,  2  i , 
223 
Actions,  2  1 ,  235 

See  infra.  Criminal  Actions. 
See  generally,  infra,  Issues. 
As  relating  to  titles,  see  infra,  Title. 
Ez  Contractu,  2  i ,  235 

Actions  different  in  form,  2  i ,  235 
Cause  of  action   finally  determined, 

21,  23s.  236 
Examples,  2  i ,  235-237 
In  general,  21,  235 
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Ex  Delicto,  2 1 ,  237 

Action  of  the  same  kind,  2  i ,  237 
Election  to  sue  in  tort  or  contract, 

21,  237 
Examples,  2  i ,  237-239 
Fraud,  21,  237 
Insanity,  z  i,  239 
Mistake  of  the  court,  2  i ,  237 
Mistake  of  the  parties,  2  i ,  237 
Replevin,  21,  ^39 
Replevin  and  trespass,  21,  238 
Trover,  2  i,  238 
Trover  and  detinue,  21,  238 
In  general,  2  i ,  235 
Judicial  Acts,  2  i ,  240 

Appointment    of    arbitrators,    com- 
missioners, etc.,  2  1 ,  240 
Conclusiveness  of  decision,  2  i,  241 
Examples,  2 1 ,  240-242 
In  general,  2  i ,  240 
Limited  and  special  jurisdiction,  2  i , 

241 
Tribunal  of  proper  authority,  2  i ,  241 
Tribunals  other  than  courts,  2 1 ,  241 
Penal  and  criminal,  21,  239,  257 
Admiralty  Decree 

Foreign  judgments,  2  i,  276,  278,  280 
Agents,  21,  157 

Examples,  21,  157-159 
Exceptions 

The  rule  that  there  is  no  privity  be- 
tween    principal    and    agent    has 
many  exceptions,  2  i ,  157 
Privity  between   principal  and  agent, 

21,  144 
Shipowner  and  master,  2  i,  158 
When  judgment  binding,  2  i ,  157 
Arbitration  and  award,  3 ,  881 
Assignee   in   bankruptcy   or  insolvency, 

20,  160 
Assignees,  2  i,  145 
Attachments,  21,  131,  188 
Audita  querela,  i ,   1005 
Bailments 

Examples,  21,  159 
,     In  general,  2  i,  159 

In  suits  between  bailor  and  bailee,  2  i , 

159 
Privity  between  bailor  and  bailee,  2  i , 

14s 
Whether  suit  by  bailor  or  bailee  is  bar 
to  action  by  the  other,  2  i,  159 
Bankruptcy,  2  i ,  278 

Foreign  judgments,  2  i,  281 
Bills  and  Notes,  21,  174,  202 
General  rule,  2  i ,  174 
Illustrations,  21,  174-176 
Parol  acceptance,  2  i,  174 
Privity  between  parties,  21,  174 
Series  of  notes,  2  i,  229 
Whether  judgment  against  one  party 
bars  another,  2  i ,  174  ■" 
Boundary,  2  I,  250 
Burden  of  Proof,  2 1 ,  202 
Clear  and  certain,  21,  202 
To  show  what  was  determined  by  judg- 
ment, 2  1 ,  202 
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Certainty,  see  infra,  Issues. 
Civil  and  criminal  actions,  2  i ,  239 
Cpnfession  of  judgment,  2  i ,  267 
Contempt,  2  I,  238 
Contribution 

Surety'  or  principal,  2  i ,  170 
Where  parties  are  not  joined,  21,  152 
Corporations,  21,  147 

Corporation  and  Its  Members,  2  i ,  181 
Officers  of  corporation,  2  i,  181 
Personal     responsibility    of    stock- 
holders, 2  1 , 181 
Where  stockholder  bound  by  judg- 
ment against  corporation,  2 1 ,  181 
Whether  there  is  privity  between  cor- 
poration and  its  members,  2  i ,  181 
Counterclaim,  2  i ,  225 

Effect  of,  see  Set-Off. 
Courts,  2 1 ,  259 

See  infra.  Jurisdiction. 

Court  of  competent   jurisdiction,  21, 

259 
Examples,  2  i ,  259-262 
Inferior  courts  in  general,  2  i ,  264 
In  general,  2  i,  259 
Judicial  acts,  21,  240,  241 
Probate  Courts,  2  i ,  262 

Birth  of  child,  2 1 ,  263 

Decree  claimed  to  be  void  for  want 
of  jurisdiction,  2  i ,  262 

Decrees  for  distribution,  21,  263 

Examples,  2  i ,  262,  263 

In  general,  2  i,  262 

What  matters  are  concluded,  2  i ,  262 
Questions  by  a  dividend  court,  2  i ,  265 
Special  Statutory  Courts,  2  i ,  263 

In  general,  2  i ,  263 

Jurisdictional    facts   appearing,    2 1 , 
264 
Tribunals   other  than  courts,  21,240, 

241 
Criminal  Actions,  2  i ,  257 
See  generally.  Jeopardy. 
Civil  action  relating  to  same  matters, 

2  1 .  257 
Distinguished  from    civil  actions,   2  i , 

256 
Examples,  2  i ,  256-258 
Identity,  2  i ,  256 
In  general,  2  i ,  2^6 
One  of  a  series  of  crimes,  21,  257 
Public  as  party,  2  i,  256 
Strict  application  of  rules   in  criminal 

suits,  21,  256 
Whether  criminal  sentence  is  evidence 

in  civil  case,  2  i ,  257 
Whether  evidence  in  civil  case  admissi- 
ble in  criminal  suit,  21,  258 
•Criminal  prosecutions  and  civil  actions, 

2  1 ,  239,  257 
Debtor  and  creditor,  2  i ,  180 
Decision  by  inference,  21,  129 
Decree  in  admiralty,  2  i,  276,  278,  280 
Decree  in  Equity,  5,  384 
Dismissal,  5,  384 

Dismissal  without  prejudice,  5,  384 
Jurisdiction,  5,  384 
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Upon  whom  conclusive,  5,  384 
When  case  determined,  5,  384 
Deeds 
VaJildlty,  2 1 ,  248 

Deed  conveying  two  pieces  of  land, 

2  1 ,  248 
Fraudulent  conveyances,  2  i ,  249 
In  general,  2  i ,  248 
Judgment  as  to  one  piece  where  two 

are  conveyed  in  deed,  21,  248 
Questions  of  boundary,  21,  250 
Void  deeds,  2  i ,  248 
Default,  2  1 ,  268 

Facts  at  variance  with  judgment,  2  i , 

269 
Whether  conclusive,  2  i ,  268 
Definition,  2  i ,  128 
Demurrer 

Examples,  269,  270 
How  far  conclusive,  2  i ,  269 
In  general,  2  i ,  269 
Detinue,  2  i ,  238 
Directness,  see  infra.  Issues. 
Dismissal  in  Equity,  2  i ,  273 

Dismissal  as  to  one  of  two  trustees,  2  i , 

273 
Dismissal  as   to  two  out  of  three  de- 
fendants, 2  1 ,  273 
Dismissal  without  prejudice,  2  i,  274 
Examples,  2  i ,  272,  273 
In  general,  21,  272 
Set-off,  2  1 ,  274 
Dispute  as  to  law,  21,  129 
Divided  court,  21,  265 
Divorce,  5,  847;  21,  130 

Decree  as  to  custody  of  children  in  di- 
vorce suits,  5,  836 
Foreign  judgments,  2  i ,  281 
Judgments  of  sister  states,  2  i ,  285 
Domicil,  2  i,  130 

Ejectment,  6,  2452;  ' 

Identity  of  issues,  2  i,  230 
Partition,  2  i ,  242 
Title,  2  1 ,  199,  244 
Trespass,  2  i ,  245 

Whether  conclusive  at  common  law, 
2 1 ,  244 
When  conclusive,  6,  2450,  64511' 
When  not  conclusive,  6,  245-' 
Election  to  sue  in  tort  or  contract,  2  i ,  237 
English  and  American  courts,  21,  129 
Executors  and  Administrators 
Administrators  and  Heirs,  2  i,  142-154 
Acquiescence  of  heirs,  21,  155 
Adverse  interest  of  administrator, 2  i , 

In  general,  2  i ,  154 

Judgment  against  heirs  as  defense  to 

suit  by  administrator,  2  i ,  155 
Judgment  as  prima  facie  evidence  of 

debt,  21,  155 
Decedent  and  personal  representative. 

21,157 
Executor  and  residuary  legatees,2i,  157 
Privies,  2  i ,  142 

Defense  by  heirs  at  law,  2  i ,  143 
.  Examplesj!  2 1 ,  142-144 
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RES  JUDICATA— Co«iV 

Executors  and  Adnunlstrators — Cont'd 
Privies — Cont'd 

Heirs  or  devisees,  2  i ,  142 

In  general,  2  i,  142 

Purchaser  under  license  from  probate 

court,  2 1 ,  144 
With  administrator  de  bonis  non,  2  i , 

143-  144 
Successive  Administrators,  2  i ,  143,  156 
Duty  of  administrator  de  bonis  non, 

21,  156 
Executor  and    ancillary    administra- 
tor, 21,  156 
Principal  and  ancillary  administra- 
tor, 21,  156 
Sureties  oh  official  bonds,  2  i ,  165 
Ferries,  2  i,  147 
Final  judgment,  21,  266 
Foreclosure,  21,  222 
Foreign  Judgments,  2  i ,  278 
In  Personam,  2 1 ,  281 

As  evidence  of  debt,  2 1 ,  281 
Examples,  21,  281,  282 
Whether  conclusive,  2  i,  281 
In  Kern,  2 1 ,  278 

Attack  upon,  21,  278 
Bankruptcy,  21,  281 
Decrees  in  admiralty,  2  i,  280 
Divorce,  see  infra.  Divorce. 
Fraud,  21,  281 
Jurisdiction,  21,  279 
Mistake,  2  i ,  281 
Notice,  2  I,  278 
Probate,  2  i ,  281 
Judgments  of  Sister  States,  2 1 ,  281 
Conclusiveness,  21,  283 
Divorce,  2 1 ,  285 
Examples,  2  i ,  283-285 
Fraud,  2  i ,  2S4 
Garnishment,  2 1 ,  285 
Inferior  courts,  2  i ,  285 
Jurisdiction,  2  i ,  2S4 
Probate  proceedings,  2  i ,  285 
United  States  courts,  2  i ,  285 
Fraud 

Foreign  judgments,  21,  281 
Judgments  of  sister  states,  2 1 ,  284 
What  might  have  been   litigated,  2  i , 
222 
Fraudulent  conveyances,  2  i ,  249 
Garnishees,  21,  145,  176 

Discharge  of  trustee  or  garnishee,  2  i , 

176 
Examples,  21,  176,  177  • 
In  general,  2  i,  176 
Necessitj'  of  actual  payment,  2  i ,  177 
Payment  not  voluntary,  2  i ,  177 
Whether  judgment  against  garnishees 
merges  former  indebtedness,  21,  176 
Garnishment 

Judgments  of  sister  states,  2  i ,  285 
General  principles,  21,  128 
Guardian  and  Waxd 

Privity  between  guardian   and   ward, 

2  1,  145 
Surety  on  guardian's  bond,  2 1 ,  167 
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Habeas  Corpus,  9,  237;  17,  370 

Application    to  two  or  more  courts,  9, 

237.  239 
Custody  of  children,  9,  239 
Effect   in  one  state  of  decision  in  an- 
other, 9,  239 
Second  application,  9,  237,  239 
Statutory  provisions,  9,  238 
Whether  decision  of  court  is  final,  9, 

237 
Writ  of  error,  g,  237 
Heirs  and  Devisees,  21,  146 

Privity  between  executors  and  admin- 
istrators, 21,    142 
Highways 

Abating  nuisances,  21,  230 
How  made  available,  2  i,  258 
Husband  and  Wife 
In  general,  2  i,  152 
Privity  between  husband  and  wife,  2  i, 

146 
Whether    husband   or  wife    not  made 
party  is  barred  from  subsequent  ac- 
tion, 2  1 ,   152 
Identity,  see  infra,  Issues. 
Indivisibility,  see  infra.  Issues. 
Insanity,  2  i ,  23^ 
Insolvency,  2  i ,  188 
Interlocutory  orders,  21,  131 
Interpleader,  2  i ,  137 
Intervention,  17,  646;  21,  137 
Issues,  2  1 ,  184 

See  generally ,  infra.  Actions. 
Actual  trial  of  issue,  2  i ,  129 
Attachments,  2  i ,  188 
Breach  of  warranty,  21,  igo 
Burden  of  proof,  2  i ,  192 
Certainty,  2  i,  199 

Burden  of  proof,  2  i,  202 
Corporate  seal,  2  i ,  202 
In  general,  2  i,   199 
Promissory  notes,  2  i ,  202 
Scope,  2  1 ,  202 

What  is  necessarily'  within  the  issues, 
2  I,  200 
Collateral  issues,  2  i ,  184 
Dicta,  21,  184 
Directness,  2  i ,  192 

Defense  not  pleaded,  2  i ,   194 

Examples,  21,  193-195 

General  rule,  21,   192 

Incidental    or    temporary     decision, 

21.   193 
Irrelevant  questions,  21,  192 
Matters  not  involved   in   judgment, 

21,  193 
Matters  not  legally  passed  upon,  2 1 , 

192,  193 
Matters  which  must  have   been   de- 
cided, 2  I,  193 
Point  directly  decided,  21,  192 
Question  of  Title,  2 1 ,  195 

Actions  in  which  title  is  in  issue, 
21,  197 

Easements,  2i,  196 

Ejectment,  21,  199 

Examples,  21,  196-199 
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In  general,  2  i ,  195 
Trespass,  2  i ,  196,  197 
Questions  of  collusion,  2  i ,  193 
Questions  of  evidence,    21,  193 
Questions  of  fraud,  2  i ,  193 
Subordinate  matters,  2  i ,  193 

Duchess  of  Kingston's  case,  2  i ,  185 

Examples,  2  i ,  185-192 

General  rule,  21,  184 

General  verdict,  21,  187 

Holding  for  officer,  21,  189 

Identity,  2  i ,  227 

Action  first  instituted,  2  i,  233 

Different  cause  of  action,  2  i ,  231 

Ejectment,  2  i ,  230 

Examples,  21,  227-232 

Fact  not  appearing  on  the  face  of  the 

pleadings.,  2  i ,  229 
General  rule,  2  i ,  227 
In  the   quality   of  the   persons,  2 1 , 

227 
Issues  must  pass  into  judgment,  21, 

234 
Judgment  abating  nuisance  in  high- 
way, 2  I,  230 
Judgment  for  or  against  a  coupon  on 

a  bond,  2  i,  229 
Mandamus,  2  i,  231 
Mere  evidential  facts,  21,  223 
Of  cause  of  action,  2  i ,  227 
Of  parties,  21,  227 
Of  subject-matter,  2 1 ,  227 
Order  of  the  suits,  2  i ,  233 
Physician's  recovery  for  services  as 

bar  to  claim  for  malpractice,  2  i , 

229 
Position  and  relation  of  issues,   2  i , 

232 
Probate,  21,  228 

Reformation  of  contracts,  21,  231 
Replevin,  2  i ,  230 
Series  of  notes,  21,  229 
Incidental  matters,  21,  185,  187 
Indivisibility,  2  i ,  204 
Actions  Ex  Contractu,  2  i ,  206 

Book  accounts,  2  i ,  207 

Claims  arising  under  any  single 
contract,  2  i ,  206 

Continuous  or  continuing  contract, 
2  1 ,  208 

Contract  conditional,  21,  208 

Contract  in  alternative,  2  i ,  208 

Defenses,  2  i ,  208 

Distinction  between  entire  and  dis- 
tinct demands,  2  i ,  209 

Divisible  contracts,  it,,  209 

Judgment  omitting  to  give  or  giv- 
ing credit  through  mistake,  21, 
20S 

Leases,  2 1,  212 

Notes  or  bonds  in  series,  2  i ,  211 

Pa^'ments  on  installment  plan,  2  i, 
208 

Running  accounts,  21,  207 

Suit  for  wages,  2  i ,  210 

When  decree  is  bar  to  further  ac- 
counting, 2  1 ,  207 
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When  issue  considered  indivisible, 

2  I,  206 
Where  compromise  is  entered  into, 
2  1 ,  206 
Actions  Ex  Delicto,  2  i ,  212 

Continuing   damages  in  tort,   2  i , 

214 
Continuing  slanders  and  nuisances, 

21,  219 
Examples,  21,  212-216 
In  general,  2  i,  212; 
Permanent  or  occasional  trespass 
or  nuisance,  2  i ,  216 
In  general,  2 1 ,  204 
Repetition  of  suit,  2  i ,  204 
Splitting  an  action,  2  i ,  204 
Insolvency,  2  i ,  188 
Issue  directly  decided,  12,  185 
Issues  omitted,  2  i ,  190 
Issues  withdrawn,  21,  192 
Judgments  In  Rem 
Conclusiveness 

Examples,  2  i,  277,  278 
Law  or  fact,  21,  192 
Materiality,  2  i ,  203 

Examples,  2  i ,  203,  204 
In  general,  2  i,  203 
What   is  a  fact  or  matter  in  issue, 
2  1 ,  204 
Parol  evidence,  2  i ,  185,  191 
Paupers,  2  i,  189 

Points  in  issue  not  decided,  2  i,  190 
Point    which    must    necessarily   have 

been  decided,  2  i,  186 
Position  and  relation  of  issues,  2  i,  232 
Principal  issues,  21,  184 
Question   which   could   not  have  been 

adjudicated,  2  i ,  190 
Settlement,  2  i,  189 
Showing  issues  by  parol,  2  i ,  185 
Subordinate  issues,  21,  184 
What  evidence  admissible,  2  i ,  192 
What  is   necessarily  within   the  issue, 

2  1 ,  200 
What  MUght  Have  Been  Litigated,   2  i , 
216 
Continuing  slanders  and  nuisances, 

2  I,  219 
Counterclaim,  21,  21S 
Cross-claims,  21,  224 
Defense  of  payment,  2  i,  225 
Defense    which    might    have    been 

raised,  2  i,  218 
Dower  in  partition  suit,  21,  220 
Examples,  21,  217-220 
General  statement  of  rule,  2  i,  216 
Issues  which  might  have  been  raised 

and  litigated,  21,  216 
Nonsuit,  2  I,  218 
Partition  suit,  2  i ,  220 
Point   not   necessarily   decided,   2  i , 

218 
Presentation  of  entire  case,  2  i ,  216 
Recoupments,  2  i,  224 
Eule  In  Equity,  2 1 ,  220 
Accidents,  2  i,  223 
Examples,  2 1 ,  220,  224 
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Issues — Confd 
What  Might  Have  Been  Litigated — Confd 
Rule  In  Equity — Cont'd 

Failure  to  produce   equitable   de- 
fense, 2  I,  220 
Foreclosure,  2  i,  222 
Fraud,  21,  221,  222 
In  general,  2  i,  220 
Mistake,  2  i ,  223 
Statutes,  2  1 ,  222 
Set-offs,  2  1 ,  224 

Tendency  of  American  cases,  21,  216 

Whether  doctrine  extends  to,  2  i ,  216 

Whether  it  extends  to  anything  that 

might  have  been  litigated,  21,  216 

Where  issues  are  directly  passed  upon, 

21,  185 
Whether   issues   must  appear  on  rec- 
ord, 2  I,  185 
Joint  parties,  see  infra,  Parties. 
Judgments,  2  i,  131,  234,  265 

See  infra.  Foreign  Judgments. 

B3'  confession,  2  i,  267 

By  consent,  2  i,  267 

By  default,  2  i ,  268 

Clerical  error,  21,  132 

Demurrer,  2 1 ,  269 

Dismissal  in  Equity,  2  i ,  272 

Dismissal  as  to  one  of  two  trustees, 

2  1 ,  273 
Dismissal  as  to  two  out  of  three  de- 
fendants, 2  1 ,  273 
Dismissal  without  prejudice,  2 1 ,  274 
Examples,  21,  272,  273 
In  general,  2 1 ,  272 
Set-off,  2 1 ,  274 
Findings  implied,  2  i,  265 
Form  of  remedy,  2  i,  132 
Founded  upon  technicality,  21,  132 
In  personam,  21,  129 
In  Rem,  2  i ,  129,  274 
Conclusiveness,  2  i ,  277 

As  to  effect  as  res  judicata,  21,  277 
Bankruptcy,  2 1 ,  278 
Decree  in  admiralty,  21,  278 
In  general,' 2  i,  277 
Taxes,  2  i ,  278 
Decrees  in  admiralty,  21,  276 
Examples,  2 1 ,  274-277 
Jurisdiction,  21,  276 
Nature,  2  i ,  274 
Requisites,  2  i,  274 
Upon  whom  binding,  2  i ,  276 
What  are  judgments  in  rem,  2  i,  274- 

■     277 
Must  be  final,  2  i ,  266 
Nolle   prosequi,    see    infra.     Nolle 

PROSEqUI. 

Nonsuit,  see  infra,  Nonsuit. 

Not  on  merits,  2  i ,  266 

Of  Sister  State,  1 2 ,  148?-;  2 1 ,  281 

See  Judgments  of  Sister  States. 

As  evidence,  i  2,  148;- 

Assessments     against    stockholders, 
12,  148.$ 

Character  of  judgment,  i  2,  1485 


502 


Conclusiveness,  2  i ,  283 

Construction  of  state  constitution  or 
statute,  12,  148?- 

Divorce,  2  i ,  285 

Examples,  2  i ,  283-285 

Facts,  12,  148?- 

Finding  of  factas  to  fraud,  la,  148* 

Fraud,  21,  284 

Garnishment,  2  i ,  285 

Inferior  courts,  2  i,  285 

Jurisdiction,  2  i ,  284 

Jurisdictional  facts,  12,  1485 

Probate  proceedings,  2  i ,  285 

Question  of  law,  12,  I48r 

Testamentary  capacity,  12,  148* 

United  States  courts,  2  i ,  385 
Premature  action,  2  i ,  272 
Retraxit,  see  infra.  Retraxit. 
Upon  the  merits,  2  i ,  132 
Validity,  2  i,  131 
Voidable  judgment,  21,  131 
Without  verdict,  2  i,  265 
Judicial  Acts,  2 1 ,  240 

Appointment  of   arbitrators,   commis- 
sioners, etc.,  21,  240 
Conclusiveness  of  decision,  21,  241 
Examples,  2  i ,  240-242 
In  general,  2  i ,  240 

Limited  and  special  jurisdiction,  2  i ,  241 
Tribunal  of  proper  authority,  2  i ,  241 
Tribunals  other  than  courts,  21,  241 
Juiisdictlon,  21,  259 

As  to  United  States  courts,  see  United 

States  Courts. 
Concurrent  jurisdiction,  21,  259 
Examples,  2  i ,  259-262 
Foreign  judgments,  21,  279 
Inferior  court,  2 1 ,  261 
Inferior  courts  in  general,  2  i,  264 
Judgments  in  rem,  2  i,  276 
Judgments  of  sister  states,  2  i ,  284 
Of  subject-matter,  21,  260 
Over  persons,  2  i ,  261 
Presumption  of,  21,  261 
Probate  Courts,  2  i ,  262 

Birth  of  child,  2  i,  263 

Decree  claimed  to  be  void  for  want 
of  jurisdiction,  2  i,  262 

Decrees  for  distribution,  2  i,  263 

Examples,  2  i ,  262,  263 

In  general,  2  i,  262 

What  matters  are  concluded,  2  i ,  262 
Special  Statutory  Courts,  2  i ,  263 

In  general,  2  i,  263 

Jurisdictional   facts    appearing,   21, 
2&): 
Superior  court,  2  i .  261 
What  is  jurisdiction,  21,  259 
Justice  of  the  Peace,  1 2 ,  453 

Showing  by  parol,  1 2 ,  455 
Landlord  and  Tenant 
In  general,  2  i,  160 
Privity  between  lessee  and  lessor,  2 1 , 

14s 
When  judgment  binding,  2 1 ,  l6o 
Libel  and  slander,  13,  455 
Liens  and  adverse  holdings,  21,  184 
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Malpractice 

Recovery  for  services,  2  i ,  229 
Mandamus 

Identity  of  issues,  21,  231 
Master  and  Servant 

Parties   answerable   over,    see   infra, 

Respondeat   Superior. 
Privity   between   master   and   servant, 
2  I,  146-158 
Materiality,  see  infra.  Issues. 
Mistake,  2 1 ,  237 

What  might  iiave  been  litigated,  2  i , 
223 
Mortgages 

Privity   between   mortgagor  and  mort- 
gagee, 21,  146 
Motions,  15,  922 
Municipal  Corporations 

Corporation  liable  for  nuisance  of  in- 
dividual, 21,  162 
Respondeat  superior,  2  i ,  162 
Municipal  securities,  15,  1314 
New  trial,  i  6,  632 
Nolle  prosequi,  2  i,  272 
Nominal  Party 

Wiien  barred  by  judgment,  21,  161 
Nonsuit,  21,  21S,  271 
^Counterclaim,  22,  440 
Effect  of  nonsuit,  2 1 ,  271 
Examples,  2  i ,  271 

Whether  bar  to  another  action,  21,  271 
Open  appeal,  i ,  625 
Order  of  suits,  2  i ,  233 
Owner  and  forwarder  of  goods,  21;  158 
Parol  Evidence,  2  i ,  259 

To  show  what  was  settled  in  former 
suit,  21,  185,  191,  217 
Parties,  2 1 ,  132 

Se«  infra.  Bills  and  Notes  :  Priv- 
ies; Warrantors  of  Title. 
Parties   ansiverable   over,   see    infra. 

Respondeat  Superior. 
Representative     parties,     see     infra. 
Executors     and     Administra- 
tors. 
Third  parties,  see   infra.    Corpora- 
tions;    Partnership;    Wit- 
nesses. 
Acting  in  different  capacity,   21,   136, 

138 
Appearing  voluntarily,  2  i,  133 
Different  capacity,  2  i ,  13S 
Employment  of  attorney,  21,  133 
Gaxnisliees,  2 1 ,  176 

Discharge  of  trustee  or  garnishee, 

21,  176 
Examples,  21,  176,  177 
In  general,  2 1 ,  176 
Necessity  of  actual  payment,  2 1 ,  177 
Payment  not  voluntary,  21,  177 
Whether  judgment  against  garnish- 
ees  merges   former  indebtedness, 
21,  176 
General  rule  as  regards  parties,  2  i ,  132 
Joint  Parties 

Absence  of  joint  debtor,  21,  151 
Contribution,  21,  152 
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Death  of  joint  debtor,  2  i,  151 
Husband  and  wife,  21,  152 
Individual  set-off,  2  i,  152 
Joint  and  Several  Contracts,  21,  147 
Defendant   pleading    infancy,   in- 
solvency, etc.,  21,  149,  150 
Effect  of  judgment  on  joint  action, 

21,  148 
Election,  2  i,  149 
Examples,  21,  147-150 
Judgment   against   some    in    joint 

action,  2  i ,  149 
Judgment  in  forrrier  case  not  satis- 
fied, 21,  149 
Officials  acting  in  their  official  ca- 
pacity, 2  1 ,  149 
Parties  different  in  the  actions,  2  i , 

147 
Suing  one  of  the  contractors  singly, 

21,  148 
Suing   some   severally  and  others 

jointly,  2  1 ,  149 
Whether  judgment  against  one  is 

bar  to  action  against  the  others, 

21,  147 
Whether  several   action   is  bar  to 

subsequent  joint  action,  2  i ,  149 
Joint  Trespassers,  21,  153 

Limit  of  separate  judgment  in  joint 

torts,  2  I,  154 
Plaintiff 's  right  of  election,  21,153 
Rule  in  England,  21,  153" 
Rule  in  United  States,  21,  153 
Satisfaction,  21,  154 
Whether  action  against  one  is  bar 

to  action  against  the  others,  2  i , 

153 
Whether  jointly  and  severally  lia- 
ble, 2  1 ,  153 

Judgment  as  between  joint  defend- 
ants, 2  I,  151 

Limit  of  separate  judgments  in  joint 
torts,  2  1 ,  154 

One  defendant  agrees  to  be  responsi- 
ble for  whole  claim,  2  i,  150 

Subsequent     individual      obligation, 
2  1 ,  150 

Where  personal  defense  exists,  21, 

149.  150 
Must  continue  adversaries,  21,  136 
Nominal  Parties,  21,  133 

When  barred  by  judgment,  2  i ,  161 
Obtaining  leave  of  court  to  become  a 

party,  21,  133 
Owner  and  forwarder  of  goods,  2  i ,  158 
Strangers,  21,  134  , 
Third  Parties,  21,  177 

Debtors  and  creditors,  2  i,  180 

Distinguished  from  parties  and  priv- 
ies, 2  1 ,  177 

Examples,  2  i ,  178,  179 

General  statement  of  rule,  21,  177 

Interest  in  the  suit,  21,  177 

Judgment  to  perfect  titles,  2  i ,  180 

Liens    and     adverse     holdings,    21, 
184 

Merits  of  former  actions,  21,  178 
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Parties —  Cont'd 

What  constitutes  a  person  a  party,  2  i , 

132 
Where  issues  between  various  defend- 
ants are  decided,  2  i ,  136 
Where  parties  interplead  or  intervene, 

21.  137 
Where  parties  reverse  their  positions, 

2  1 ,  136 
Whether  parties  must  be  the  same  in 

both  actions,  21,  134 
Who  are  parties,  2  i,  133 
Who  might   interplead   or   intervene, 

21,  138 
Partition,  2  i ,  242 

Conclusiveness  of  judgment,  21,  242 

Ejectment,  2  i ,  242 

Examples,  2  i ,  242-244 

New  title,  2  i,  243 

Parties  not  in  esse,  2  i ,  242 

Probate  partition,  2  i,  243 

Questions  involving  title  to  land,  21, 

242 
Unknown  owner,  2  i,  243 
Writ  of  entry,  2  i ,  242 
Partition  suit,  2  i ,  220 
Partnership 

Partnership  and  Its  Memhers,  21,  182 

Examples,  21,  182-184 

General  doctrine,  2  i ,  182 

Pi'ivity  between  members,  2  i ,  182 
Patent  Law,  18,  1 1 1 
Decree,  18,  iii 
Infringement,  18,  iii 
Judgment,  18,  iii 

Validity  or  invalidity  of  patent,  18,111 
Payment 

Defense  of,  21,  225 
Penal  and  criminal  actions,  21,  239 
Personal  Property 
Titles,  2  1 ,  254 

See  infra,  Replevin. 

In  general,  21,  254  , 

Relation  of  buyer  and  seller,  2  i,  254 
Pleadings,  2  i ,  258,  259 
Poor  and  Poor  Laws,  21,  189 

Domicil  of  paupers,  2  i ,  130 
Privies,  21,  139 

See  generally.  Lis  Pendens. 
See  infra.  Parties. 
Administrator  and  purchaser,   2  i ,   144 
Administrator  or  executor  and  admin- 
istrator de  bonis  non,  21,  143,  144 
Agent  and  principal,  21,  144 
Assignee  in  bankruptcy  or  insolvency, 

160 
Assignees,  21,  145 
Bailors  and  bailees,  2  i ,  145  ' 

Conclusiveness  of  judgment,  2  i,  139 
Defenses  by  heirs-at-Iaw,  2  i ,  143 
Examples, "2  I,  139-147 
Executors  or  administrators  and  heirs, 

2  I,  142 
Extrinsic  evidence  to  prove  real  party, 

21,  141 
Garnishee  or  trustee,  21,  145 
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General  rule  as  regards  privies,  2  i,  139 
General  rule  of  privity,  21,  142 
Guardian  and  ward,  21,  145 
Heirs  and  devisees,  21,  146 
Husband  and  wife,  2  i ,  146 
Interest  in  property,  21,  139 
Intermeddling  with  property'  in  litiga- 
tion, 21, 139,  140 
Lessee,  2 1 ,  141 
Lessor  and  lessee,  2  i ,  145 
Master  and  servant,  2  i ,  146 
Mortgagor  and  mortgagee,  2  i,  146 
Nominal  or  real  party,  2 1 ,  141 
Owner  and   forwarder  of    goods,   2 1 , 

'58 

Personal  and  real  representative,  2  i , 
144 

Principal  and  surety,  2  i ,  146 

Privies  in  estate,  21,  139 

Purchaser   not  party  to  record,  21,  140 

Purchaser  pendente  lite,  2  i ,  140 

Purchaser  under  execution,  21,  141 

Remaindermen,  21,  146 

Succeeding  to  property,   2  i ,  139 

Suit  against  former  owner  of  propertj', 
21,  141 

Suit  in  name  of  one  for  benefit  of  all, 
2  1,  141 

Tenants,  2  i,  139 

Title  to  land,  21,  141 

Trustee  and  cestui  que  trust,  2  i ,  146 

When  privies  bound,  2  i ,  139 

Where  there  is  no  succession,  21,  139 

Why  are  privies,  21,  139 
Prize  cases,  2  i ,  130 
Probate  Courts,  21,  130,  262 

Birth  of  child,  2  i,  263 

Decree  claimed  to  be  void  for  want  of 
jurisdiction,  21,  262 

Decrees  for  distribution,  2  i,  263 

Examples,  21,  262,  263 

Foreign  judgments,  21,  2S1 

In  general,  2  i ,  262 

Judgments  of  sister  states,  2  i ,  285 

Partition,  2  i,  243 

What  matters  are  concluded,  2  i ,  262 
Question  of  law  or  fact,  2  r,  129,  192 
Referees,  20,  681 
Bemalndermen 

Privity'    between    remaindermen    and 
first  tenant,  2  i ,  146 
Eeplevin,  2  i ,  238,  255 

Conclusiveness  of  judgment,  21,  255 

Identity  of  issues,  21,  230  ^ 

In  general,  2  i ,  255 

Litigation  of  title,  2  i ,  255 

Plaintiff   failing   to   get  possession   of 

property,  2  i ,  239 
Replevin  and  trespass,  21,  238 

Title  to  personal  property,  2  i ,  255 
Where  court  decides  whole  issue,  21, 

255 
Where  defendant  is  defeated,  21,  255 
Representative  parties,  see  infra,  Execu- 
tors AND  Administrators. 
Eespoudeat  Superior,  21,  161 
■    Contribution,  21,  170 
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Distinction  between  responsibility  for 
acts  and  for  legal  consequences,  2  i , 
167 
Executors  and  administrators,  21,  165 
Express  notice,  2  i ,  169 
Guardians,  2  i ,  167 
Implied  notice,  2  i,  169 
In  general,  2  i,  161 
Judgments  in  favor  of  principal,  2  i , 

171 
Municipal  Corporations  and  Individuals, 
2  I,  162 

Examples,  2  i ,  163 
In  general,  21,  162 
Notice  of  previous  suit,  2  i ,  164 
Nuisances  caused  by  individuals,  2  i, 
162 
Sheriffs  and  constables,  2  i ,  166 
Sheriffs  and  deputies,  2  i ,  162 
She*-iffsued  upon  his  official  bond,  21, 

162 
Sureties,  2 1 ,  164 

Contribution,  21,  170 
Distinction    between    responsibility 
for  acts  and  for  legal  consequences, 
21,  167 
Executors  and  administrators,  2  i,  165 
Express  notice,  2  i ,  169 
Guardians,  2  i ,  167 
Implied  notice,  21,  169 
In  legal  proceedings,  21,  170 
Judgments  in  favor  of  principal,  2  i, 

171 
Sheriffs  and  constables,  21,  166 
Sureties  in  legal  proceedings,  2  i,  170 
Where  sureties  have  notice  of  suing 

out  of  a  writ,  2  i ,  169 
Whether  notice  is  necessary  for  lay- 
ing foundation  of  action,  2  i,  169 
Where  notice  has  been  given  to  person 

responsible  over,  2  i ,  161 
Where   sureties  have  notice  of  suing 

out  of  writ,  21,  169 
Whether  notice  is  necessary  for  laying 

foundation  of  action,  21,  169 
Whether  party   finally   answerable   is 
bound  by  judgment,  21,  161 
Retraxit,  21,  271,  299 
Setoff,  22,  227,  231 

Advisability  of  pleading  set-off,  22,  232 
Statute  providing  that -set-off  must  be 

pleaded,  22,  233 
Whether   barred  demand  may  be  set 

off,  22,  271 
Whether    defendant    may  recover    in 
separate  action  after  pleading  set-off, 
22,  232 
Whether  defendant  must  plead  set-off, 
22,  231 
Sheriffs,  2  i ,  162 
Stockholders,  21,  181 
Strangers,  2  i,  134 

See  infra,  Parties  ;  Privies. 
Supplementary  proceedings,  24,  622 
Sureties 
Sespondeat  Superior,  21,  161 
Contribution,  21,  170 
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Distinction    between    responsibility 
for  acts  and  for  legal  consequences, 
2  1 ,  167 
Executors    and    administrators,  21, 

164 
Express  notice,  21,  169 
Guardians,  21,  167 
Implied  notice,  2  i ,  169 
Judgments  in  favor  of  principal,  21, 

171 
Sheriffs  and  constables,  2  i,  166 
Sureties  in  legal  proceedings,  2  i,  170 
Where   sureties  have  notice   of  the 

suing  out  of  a  writ,  2 1 ,  169 
Whether  notice  is  necessary  for  lay- 
ing foundation  of  action,  2  i ,  169 
Suretyship 
Privity  between  surety  and  principal, 
2  1 ,  146 
Taxation,  2  i,  278 
Title,  2  1 ,  242 

See  infra,  Partition;  Warranty. 
Actions  of  a  higher  nature,  2  i ,  252 
Chancery  cause  as  a  title  link,  2  i,  253 
Directness  of  Issues,  2  i ,  195 

Actions  in  which  title  is  in  issue,  2  i , 

197 
Easements,  2  i ,  196 
Ejectment,  2  i,  199 
Examples,  21,  196-199 
In  general,  2  i,  195 
Trespass,  21,  196,  197 
Qectment,  2  i ,  244,  245 
Trespass,  2  i ,  245 

Whether  conclusive  at  common  law, 
2  1 ,  244 
Equitable  title,  2  1 ,  246 
In  general,  2  i ,  242 
Judgments  in  tort,  2  i ,  244 
Judicial   determination  of   a  fact,  21, 

252 
Legal  lien,  2  i ,  246 

Limitation  of  general  doctrine,  21,  252 
Subsequent  title,  2  i,  246 
To  Personal  Property,  2 1 ,  254 
See  infra.  Replevin. 
In  general,  2  i,  254 
Relation    of    buyer   and   seller,    2 1 , 

254 
Validity  of  Deeds,  2 1 ,  248 

Deed  conveying  two  pieces  of  land, 

2  1 ,  248 
Fraudulent  conveyances,  21,  249 
In  general,  2  i,  248 
Judgment  as  to  one  piece  where  two 

are  conveyed  in  deed,  2  i ,  248 
Questions  of  boundary,  2  i ,  250 
Void  deed,  2  i,  248      ' 
Water  courses,  2  i ,  252 
Where   new   circumstances    arise,  21, 
247 
Trespass,  21,  238;  26,  835 

Quare  clausum  fregit,  2  i ,  244 
Replevin  and  trespass,  21,  238 
Title,  21,  197 

Trespass  and  contempt,  2  i,  238 
Trover  and  trespass,  2  i ,  238 
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Bestitution  of  Stolen  Croods.. 


RES  JUDICATA- Co«!!'rf 
Tresljass — Cont'd 

Whether  Action  Against  One  Joint  Tort 
Feasor  Bars  Action  Against  the  Others, 

Limit  of  separate  judgments  in  joint 

torts,  21, 154 
Plaintiff's  right  of  election,  21,  153 
Rule  in  England,  21,  153 
Rule  in  United  States,  21,  153 
Satisfaction,  2  i ,  154 
Whether  action  against  one  is  bar  to 

action  against  the  others,  21,  153 
Whether  jointly  and  severally  liable, 

2  1 .  153 
Tribunals  other  than  courts,  21,  141 
Trover,  21,  238;  26,  755 

Trover  and  detinue,  2 1 ,  238 

Trover  and  trespass,  2  i ,  238 
Trusts 

Privity  between  trustee  and  cestui  que 
trust,  2  1 ,  146 
United  States  Courts 

Whether  regarded  as  a  foreign  court, 
2  1 ,  285 
Verdict,  2  i,  131 ;  28,  432 

Judgment  without,  21,  265 
Warehousemen,  2  i,  147 
Warrantor  of  personal  property,  2  i ,  173 
Warrantors  of  Title,  21,  171 

Eviction,  2  i ,  171 

Examples,  21,  171,  172 

In  general,  21,  171 

Notice,  2  I,  172 

Warrantor  of  personal  property,  2  i , 

173 
Where  no  notice  has  been  given,  21 ,  172 
Warranty,  2  i ,  247 
Eviction,  2  i ,  247 
Examples,  2  i ,  247,  248 
Giving  possession   to  holder  of  better 

title,  21,  247 
In  general,   2  i,  247 
When  warranty  is  broken,  2  i,  247 
Water  courses,  2  i ,  252 
What  might  have  been  litigated,  see  in- 
fra, Issues. 
^Witnesses,  2  i ,  182 

Examples,  21,  182-184 
General  rule,  21,  182 
When  witness  estopped,  21,  182 
Whether  judgment  is  a  bar  against  one 
who  has  been  witness  to  a  cause,  2  i, 
182 
Witness  real  party,  2  i ,  182 
wnt  of  Entry 

Partition,  2  i ,  242 
RESORT,  21,286 
RESOURCES,  21,  286 
RESPECT,  21,286 

With  respect  to,  14,  616 
RESPECTABLE,  21,  287 
RESPITE,  21,287 

RESPONDEAT  SUPERIOR,  see  Agency; 
Carriers  of  Passengers;  Master 
AND  Servant;  Officers;  Public  Of- 
ficers ;  Res  Judicata. 


RESPONDENT,  21,287 
RESPONDENTIA,  21,287 
See  Bottomry. 
Condition,  21,  288 
Construction  of  Contract,  2 1 ,  2S9 

Abandonment  of  vessel  to  insurers,  21, 

289 
Constructive  loss  of  ship,  2  i ,  289 
Examples,  21,  289 
In  general,  21,  289 
Stranding  of  vessel,  21,  289 
Subsequent  agreement  changing  terms 

of  bond,  2  1 ,  289 
"  Utter  loss  of  ship,"  21,  289 
Definition,  21,  287 
Distinguished  from  bottomry,  2  i,  287 
General  nature,  2  i ,  288 
Given  for  old  debt,  2  i,  289 
Holder  of  bond's  rights,  2  i,  288 
Marine  insurance,  14,  318,  322,  327 
Marine  risk,  2  i,  288 
Master 

Pledging  cargo,  2  i ,  290 
Master's  duty,  2  i ,  290 
Master's  right  to  pledge  cargo,  2  i ,  290 
Personal  contract,  21,  289 
Safe  arrival  of  cargo,  21,  288 
Title  to  property,  2  i ,  289 
Validity  of  contract,  21,  290 
What  owner  of  vessel  must  pay  owner  of 

cargo,  2  1 ,  289 
Where  loss  is  not  total,  2  i ,  288 
RESPONDENTIA  BOND,  see  Bottomry. 
RESPONSIBLE,  21,  290;  29,  867 

Lowest  responsible  bidder,  21,  291 
REST,  II,  914;  21,  291 
RESTAURANT,  21,291 

Distinguished  from  inn,  3,  305 
License,  13,  518 
RESTITUTION 
Sheriff's  Sales 
Reversal  of  Judgment,  22,  649 

Action  for  money  had  and  received,. 

2  2 ,  649 
Defendant's  redress,  22,  649 
Measure  of  damages,  22,  649 
Plaintiff's  duty  to  restore,  22,  649 
Real    value   of    property    sold,    22, 

649 
Sum  which  property  brought  at  sher- 
iff's sale,  22,  649 
RESTITUTION  OF  CONJUGAL  RLGHTS, 

see  Husband  and  Wife. 
RESTITUTION    OF    STOLEN    GOODS, 
2 1 ,  291 

See  Restitution  (Writ  of). 
Action  by  owner,  2  i ,  293 
At  common  law,  21,  291 
Construction  of  statute,  2  i ,  292 
Early  English  statutes,  21,  291 
False  pretenses,  21,  292 
Larceny,  1 2 ,  898 

At  common  law,  12,  898 
In  the  United  States,  12,  898 
Summary  restitution,  12,  898 
Modern  statute,  21,  292 
Order  for  restitution,  2  i,  292 
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Bestraint  of  Trade, 


To  what  the  English  statute  applies,  2  i, 

292 
Where  defendant  is  acquitted,  21,  293 
Where   owner  is  not  prosecutor,  21,  292 
Where  property  has  been  converted   into 

money,  2  i,  292 
Writ  of  restitution,  21,  293 
RESTITUTION  (WRIT  OF),  6,835;  21, 

293 

In  actions  of  forcible  entry,  see  FoRCi- 
BI.E  Entry. 

When  the  question  is  of  restitution  of 
money  voluntarily  paid,  see  Payment. 

At  common  law,  2  i',  293 

Definition,  21,293 

Effect,  2  I,  294 

Forcible  entry  and  detention,  12,  497 

In  general,  6,  835 

Injunction,  10,  809 

Mandamus  to  sheriff,  14,   136 

Not  a  mere  right,  2  i ,  294 

Persons  purchasing  propert3'  upon  erro- 
neous judgment,  6,  835 

Scire  facias  quare  restitutionem  non,  2  i , 
294 
RESTORE,  21,  294 
RESTRAIN,  21,  295 
RESTRAINT,  3,  762;  21,  295 

By  Legal  Process 

In  bill  of  lading,  ^,  232 

Held  equivalent  to  constraint,  i ,  169 
RESTRAINT  OF  MARRIAGE,  see  Ille- 
gal Contracts:  Marriage. 
RESTRAINT  OF  PRINCES,  2,  232 

See  Bills  of  Lading;  Marine  Insur- 
ance. 
RESTRAINT  OF  TRADE,  21,  295 

See  Boycott;  Criminal  Conspiracy; 
Injunction;  Illegal  Contract; 
Lease;  Strikes;  Trade  Combi- 
nation AND  Corporate  Trusts. 

Agreement  embracing  the  United  States 
or  a  state,  3,  883 

Agreements  between  workmen,  3,  886 

Agreements  of  physicians  not  to  practice 
within  certain  districts,  3,  885;  9,  890 

Assignment  of  valid  agreement  in,  3,  885 

Attorneys,   9,891;    10,946 

Business  protected  by  a  patent,  3,  885 

Business  which  is  a  secret  and  not  known 
to  the  public,  3,  885 

Consideration,  3,  882 

Contracts,  9,  884 

Accompanying  covenants,  9,  886 
Between  railroads  and  telegraph  com- 
panies vesting  in   the  latter  the   ex- 
clusive use  or  occupancy  of  the  right 
of  way  of  the  former,  3 ,  885 
Cases  of  partial  restraint,  9,  894 
Competition  in  Industry,  9 ,  S90 

Agreement   not  to  compete,  g,  891, 

991 
Agreement  not  to  settle,  9,  891 
Artisan,  9,  890 
General  contracts,  9,  890 
Partial  contracts,  9,  890 
Professional  men,  9,  890 
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Competition  in  Trade,  9,  888 

Agreement  not  to  compete  upon  dis- 
solution of  partnership,  9,  889 

Circumstances  of  each  case  to  be 
considered,  9,  889 

General  rule  as  to  competition  in 
trade,  9,  888 

Illustrations,  9,  889 

Preventing  competition  in  business, 
9,888 

Purchaser  of  good  will,   9,  888;   17, 

1193 
Purchasing  in  order  to  be  free  from 
competition,  9,  888 
Court  a  judge  if  case  be  reasonable,  9, 

894 
Duty  to  oneself  and  the  state,  9 ,  886 
Exclusive  Privilege,  9,  891 

Exclusive  employment  of  one  com- 
pany by  another,  9,  892 
Exclusive  grant  of  market,  g ,  892 
Grant  bj'  railroad  company  to  tele- 
graph company,  9,  892 
Monopolies,  g,  892 
Mutual  restrictions,  9,  892 
Preference  to  certain  customers,  9, 
892 
General  Bestraint  Cannot  Be  Legalized, 
9,  893 

Sale  of  spirituous  liquors,  9 ,  894 
General   restraint   distinguished    from 

partial,  g,  884 
General  rule,  9,  886 
Limitation  as  to  Space,  g,  8S7 

Contract   in    restraint   of  trade   not 

severable,  9,  887 
Limitation  to  a  state,  9,  887 
Manufacturing  corporations,  g,   887 
Partial    restraint   extending   beyond 

state  lines,  9,  887 
Promise  to  give  up  business,  g,  887 
Limitation  as  to  time,  9,  887,  888,  894 
Nullity  of  general  restraints,  9,  884 
Partial  Restraint  Must  Be  Beasonable, 
9>  894 

Examples,  g,  894 
Railroad  not  to  do   business   between 

certain  points,  g,  885 
Relief  to  innocent  party,  9,  886 
Restraint  limited  as  to  time  and  ter- 
ritory, 9,  884 
Restraint  thought  to  be  partial  by  con- 
tracting parties,  9,  885 
Restrictions  general  or  partial,  9,  884 
Stock  sale,  9,  896 
That  partj'    shall   not   engage   in   the 

same  business,  26,  267 
Valid  in  part,  10,  947 
Why  void,  g,  886 
Covenants  in  Lease,  1 2,  1027 
Limited  distance,  12,  1027 
When  covenant  broken,  i  2 ,  1028 
Whether  enforceable,  i  2 ,  1027 
Damages,  10,  947 
Dentists,  10,  945 
Dressmakers,  10,  946 
Druggists,  10,  945 

Vol.  II. 


Bestraints  of  Person, 


INDEX-DIGEST. 


Betroactive  Statutes. 


RESTRAINT  OF  TRADE— Co«<V 

Evasions  of  valid  contract,  3,  885 
Examples  of  contracts  in,  3 ,  883 
Examples  of  contracts  which  have  been 

held  not  in,  3,  884 
General  rule  as  to  contracts,  3,  882 
Good  will,  9,  888;   17,  1193 
IiUiuictloiis,  10,  943 

Attorneys,  10,946 

Contract  valid  in  part,  10,  947 

Dentists,  10,  945 

Dressmakers,  10,  946 

Druggists,  10,945 

Injunction    to  restrain  breach  of  con- 
tract, I  o,  943 

Innkeepers,  10,  946 

"  In  the  neighborhqod,"  10,  948 

Liquidated  damages,  10,  947 

PhotQgraphers,  10,  946 

Professional  employment,  10,  947 

Publications,  i  o,  947 

Publishers,  10,  946 

Resuming  business  in  employ  of  third 
person,  10,  947 

School-teachers,  i  o,  946 

Trade  as  to  particular  places,  10,  945 

Undertakers,  10,  947 
Innkeepers,  10,  946 
In  the  neighboAood,  10,  948 
Limitation  as  to  Space,  3 ,  883 

Territorial  limits,  9,  888 
Partial  restraint  of  trade,  10,  943 
Particular  place,  10,945 
Partnerships,  1 7 ,  892 
Photographers,  i  o,  946 
Professional  emplo^'ment,  10,947 
Publications,  10,947 
Publishers,  10,  946 
Questions  of  law  and  fact,  19,  645 
Reasonable,  3,  883 

Restraint  to  operate  during  life,  10,  944 
Restriction  going  beyond  what  is  neces- 
sary  for    the   protection   of   the  other 

party,  3,  883 
Restrictions  imposed  in  conveyances,  3, 

885 
Resuming   business   in  employ   of  third 

person,  10,  947 
School-teachers,  i  o,  946 
Specific  performance,  3,  885;  22,  1015 
Undertakers,  10,947 
Validity  of  contracts  under  seal,  3,  827 
When  lawful,  10,943 
RESTRAINTS  OF  PERSON,  14,  378 

Marine  insurance,  14,  378 
RESTRAINTS  ON  ALIENATION,  6,  877 
See   Perpetuities;  Real   Property; 

Spendthrift  Trusts. 
Conditions  Against  Alienation 

In  Deeds  and  Devises,  1 3 ,  794 
Charity,  13,  797 
Chattel  interests,  13,  796 
Construction,  1 3 ,  797 
'        Equitable  estate,  13,  796 
Estate  tail,  13,  795 
Fee  simple,  13,  794 
Life  estate,  13,  796 


Parol  conditions,  1 3 ,  797 
Partial  restraint,  1 3 ,  795 
Trust  estate,  1 3 ,  796 
Instances,  6,  877 
Powers,  1 8 ,  90S 

Separate  property  of  married  women,  2  2 , 
11 
RESTRICTIVE  INDORSEMENT,  2 1 ,  295 
RESULTING  TRUSTS,  21,  295 
See  Implied  Trusts. 
Advancement,  14,  581 
Creditor,  14,  581,  582 
Rebutting    presumption    of   advance- 
ment, 14,  581 
What  sufficient  rebuttal,  14,  581 
Where    husband    buys   with   his   own 
money  in  his  wife's  name,  14,  581 
Agency,  10,  11 
Partnership,  I7,  1060 
RESULTING  USES,  see  Uses. 
RETAIL,  2 1 ,  296 
RETAILER,  11,756 
RETAIN,  ^  1 ,  296 
Retaining  lien,  see    Attorney   and 
Client. 
RETAINER,  21,  296 

See  Attorney  and  Client. 
As  to  retainer  of  debt  by  executor   and 
administrator,    see     Executor    and 
Administrator. 
RETAKING,  see  Recaption. 
RETIRE,  2  1  297 
RETRAXIT,  21,297 
See  Nonsuit. 

By  attorney,  i ,  957 ;  2  i ,  298 
Definition,  2  i,  297 
Distinguished  from  nonsuit,  16,  723 
Form  of  judgment,  21,  298 
Judgment,  2  1,  298 
Legal  effect,  2  i ,  299 
Nolle  prosequi,  16,  710 
Open  court,  2 1 ,  298 
Res  judicata,  2  i,  271,  299 
What  constitutes,  21,  298 
What  time  can  be  made,  2  i,  29S 
RETROACTIVE  STATUTES,  2  1,299;  23, 

47.  '55 

See  Ex  Post  Facto  Laws  ;  Statutes. 

Acknowledgments,   1,161 

Amendments,  23,  2S5 

Bastards,  24,  421 

Civil  damage  act,  3,  272 

Constitutionalitj-  of,  3,  757 

Constitutional  Law,  i,  161 ;  3,  75S 

Impairing  obligations  of  contract,  see 

Constitutional  Lav*'. 
A  subsequent  rtatute  validating  a  con- 
tract which  a  person  has  attempted 
to  enter  into  but  failed  on  account  of 
some  incapacity,  3,  761 
Impairing  vested  rights,  3 ,  758 
Retrospective    effect  of   construction, 

23,  449 
Declaratory  Statutes,  23,  449 

Affecting  judicial  procedure,  23,  450 
Changing  existing  laws,  23,  449         ^ 
How  far  binding  on  courts,  3,  759 
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Bevenne  laws. 


Definition,  23,  447 

Divesting  vested  rights,  3,  757  , 

Divorce,  5,  778 

Impairing  the  state's  ovf  n  rights,  3 ,  762 

Intoxicating  liquors,  1 1 ,  593 

Invalid  classes  of,  3,  758 

Legitimatizing  bastards,  24,  421 

Local  Assessments 

Legislative  Power  to  Validate  Void  As- 
sessments, 3 ,  761  ',25,  562 
Assessment  fundamentally  defective, 

25,563 
Assessment  made  valid  from  the  be- 
ginning, 25,  563 
Examples,  25,  562-564 
In  absence  of    constitutional   inhibi- 
tion, 25,  562 
In  general,  25,  562 
R,etrospective  enactment,  25,  562 
Mechanic's  liens,  15,  186 
Presumption    in    favor     of     prospective 

operation,  3,  758 
Recording  acts,  20,  529,  567 
Kemedial  and  Curative   Statutes,   3,  760; 

23,452 

Defective    acknowledgments,    3,  760, 

761 
Examples,  23,  452,  453 
General  rule,  23,  452 
Legislative  intent,  23,  452 
Recording  acts,  20,  529,  56^ 
Remedying  the   defective   exercise  of 

corporate  powers,  3,  761 
Statutes  affecting  the  execution  of  wills, 

3,  761 

Taxes  irregular,  2  3 ,  453 

Where  deed  was  positively  void,  3 ,  761 
Repeal  of  statute  subjecting  real  estate 

of  decedent  to  his  d^bts,  5 ,  309 
Rules  of  Construction,  3,  758;  23,  448 

Constitutions,  23,  4<)9 

Disturbing  vested  rights,  23,  449 

Power  of  parliament,  2  3 ,  448 

Presumption   in   favor   of   prospective 
operation,  2  3 ,  448 

Rule  in  England,  23,  448 

Time  of  taking  effect,  23,  449 

What   determines   whether   statute  is 
retrospective,  23,  449 
Statutes  Affecting  Judicial  Procedure,  23, 

450 

Action  pending  at  time  of  enactment, 

23,451 
Changing  forms  of  actions,  23,  452 
Changing  rules  of  evidence,  23,  452 
Examples,  2  3 ,  450 
In  general,  23,  450 
New  rules  as  to  parties  and  pleading, 

23,452 

Statutes   creating  new  grounds   for   di- 
vorce, 3,  761 

Taxation 

Lien  of  taxes,  25,  268 

Statutes  imposing  penalties,  25,  304 

Valid  classes  of,  3,  760 

Vested  Rlgbts,  i,  162;  3,  758 
Curative  acts,  3,  761 
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Husband's  interest  in  wife's  perso rial  I  v, 

3,759 
Penalties,  3 ,  759 

Right  to  a  particular  remedy,  3,  759 
Statute  making  joint  heirs  tenants  in 

common,  3,  759 
Tenancy  by  curtesy,  3,  759 
What  are  vested  rights,  3,  758 
Where  moral  obligation  exists,  3,  760 
Whether  affecting  vested  rights,  3,  760 
Whether  time  of  taking  effect  or  time  of 
enactment  determines,  23,  449 
RETROCESSION,  21,299 
RETURN,  21,300 

See  Service  of  Process. 
Due  return,  6,  42 
Execution 
Amendment 

Conclusive  as  against  the  officer,  7, 

156 
Prima  facie  evidence  when,  7,  156, 

157 
Satisfaction  and  discharge,  7,  157 
Irregularities  in  forwarding,  6,  341 
Returned  including  file,  7 ,  963 
RETURN  DAYS,  see  Service  of  Proc- 
ess. 
REVEL,  21,  300 
REVENDICATION,  21,  300 
REVENUE  LAWS,  21,301 
See  generally.  Taxation. 
As  to  infoimer's  rights,  liabilities,  etc, 

see  Informers. 
Manufacture,  see  Manufacture. 
Abatement  in,  i,  14 

Action  against  collector,  see  infra.  Col- 
lectors. 
Appeal,  21,  317 

Appraisal,  see  infra.  Customs. 
Appraisements,  i,  635 
Bills  and  Notes 

In  contravention  of,  2,  368 
Bonded  Warehouse,  2  i,  326;  28,  638 

Change  made  in   rate  of  duty,  21,  327 

Collector's  responsibility,  21,  327 

Definition,  28,  638 

Delay  in  payment,  2  i,  326 

Diligence   required   of  owner,  28,639 

Government's  responsibility,  28,  638 

In  general,  21,  326,  327 

Owner's  risk,  21,  326 

Perishable  goods,  21,  327 

Possession  of  government,  2  i ,  326;  2  8 , 

639 
Removal   in   case   of   emergency,  28, 

639 
Bonds,  2,  466^,  4660;  2  1 ,  326 

Cancellation,  21,  326 

Informality,  2  i ,  326 

In  general,  2  i ,  326 
Burden  of  Proof 

Actions  against  collector,  2  i,  341 

Forfeiture,  2  i ,  333 
Collection,    see   infra.   Bonded    Ware- 
house; Bonds;  Payment. 

Duty  olE  master  of  vessel,  2  i ,  325 

Of  judgments,  21,  344 
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REVENDE  LAWS— CoB^'rf 
Collection —  Cont'd 
Powers  of  Collectors,  2  i ,  325 

Action  outside  of  district,  2  i ,  325 

Deputies,  2  i ,  326 

Discretion,  2  i ,  326 

Examples,  21,  325,  326 

Holding  possession  of  goods,  2  i ,  326 

In  general,  2  i ,  325 

Liability  for  damages,  21,  325 

Permit  to  land  goods,  2  i ,  326 

Powers  defined  b}-  statute,  2  i ,  325 
Recovery  by  Suit,  2 1 ,  327 

Appraisal  as  condition  precedent,  2  i, 

327 

Bill  in  equity,  2 1 ,  327 

Deduction,  21,  328 

Destruction  of  goods  after  importa- 
tion, 21,  327 

Examples,  2  i ,  328 

Form  of  action,  2  i ,  327 

In  general,  2  i ,  327 

Illegal  assessment,  21,  328 

Presumption  in  favor  of  regularity, 
2  1 ,  328 

Right  of  United  States  to  bring  suit, 
2  1 ,  327 

Where  suit  should   be   brought,   2  i , 
328 

Whether    considered    as     condition 
precedent,  2  i ,  327 

Whether  consignor  or  consignee  lia- 
ble, 2 1 ,  327 
Collectors 
Actions  Against,  2 1 ,  338 

Before  Act  of  1890,   2  i ,  338 
Appeal,  2 1 ,  338 
Appeal    to  secretary   of  treasury, 

2  1 ,  340 
Construction  of  protest,  21,  338 
Examples  of  protest,  2  i ,  338 
Necessity  of  protest,  2  i ,  338 
Nunc  pro  tunc,  2  i ,  343 
Protest,  2  1 ,  338 
Signature  to  protest,  2  i ,  339 
Suit,  2  1 ,  340 

Accuracy  of  appraisement,   21, 

342 
Bill  of  particulars,  2  i ,  343 
Burden  of  proof,  2 1 ,  341 
Common  law  right,  2  i ,  340 
Declaration,  21,  343 
In  general,  2  1 ,  340 
Laches  of  importer,  21,  343 
Objections   not  specified  in  pro- 
test, 2 1 ,  341 
Protested  and  appealed,  21,  341 
Question  for  court,  2  i ,  343 
Question  for  jury,  2  i ,  343 
Statutory    origin    of    right,  21, 

340 
Time  within  which  suit  may  be 

brought,  2  1 ,  340 
What  importer  must  prove,   2  i , 

Whether  liable  to  suit,  2 1 ,  340 
Sufficiency  of  protest,  21,  339 
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Whether  protest  should  cover  sub- 
sequent importations,  21,  339 
Under  Act  of  1890,  2 1 ,  344 
Examples,  21,  344 
In  general,  21,  344 
Provisions  of  the  statute,  2  i ,  344 
Deputy 

Remission  of  penalties,  2  i,  337 
Liability  for  acts  of  his  deputies,  i ,  395 
Personally    liable   for  money  collected 

illegally,  i ,  405 
Powers,  2  1 ,  325 

Action  outside  of  district,  2  i ,  325 
Defined  by  statute,  2  i,  325 
Deputies,  21,  326 
Discretion,  2  i ,  326 
Examples,  21,  325,  326 
Holding  possession  of  goods,  2 1 ,  326 
In  general,  21,  325 
Liability  for  damages,  2  i,  325 
Permit  to  land  goods,  2  i ,  326 
Removal  of  causes,  20,  1002 
Responsibility  for  goods  lost  while  in 

warehouse,  21,  327 
Wrongful  seizure,  21,  330 
Computation  of  Time 

Protest  against  duties,  Sunday,  26,  12 
Conspiracy,  4,  595.  603 
Construction,  21,  301 ;  23,  404 

All  tariff  laws  considered  together,  2  i, 

302    . 
Case  of  ambiguity,  21,  301 
Commercial  signification  of  words,  2  i, 

302;  23,  324 
Conflict  Between    General   and   Special 
Provisions  Imposing  Duties,  2  3 ,  429 
Specific  provision  containedin  earlier 

act,  23,  430 
Specific  provision  controls,  23,  429 
Statutes  decreasing  duties,  23,  430 
Statutes  increasing  duties,  23,  430 
When  contained  in  the  same  act,  23, 
429 
Conflict  between  tariflT  act  and  treatj', 

2  1 ,  303 
Favor  of  importer,  2  i ,  301 
General  terms,  21,  302 
Inconsistent  provisions,  21,  302 
Liberal  construction,  2  i ,  301 
Ordinary  meaning  of  words,  2  i ,  302 
Provisions  for  forfeiture,  21,  301 
Question  for  court  or  jur^',  2  i,  303 
Repeal  by  implication,  21,  302 
Usage,  2  1 ,  303 
Criminal  conspiracy  to  defraud  govern- 
ment of  revenues,  4,  595,  603 
Criminal  Prosecution,  2 1 ,  335 
Examples,  21,  335,  336 
Fines,  21,  335 
In  general,  21,  335,  336 
Necessity  of  indictment,  21,  335 
Possession  of  smuggled  goods,  21,  335 
Remission  of  penalties,  2  i ,  336 
Sufficiency  of  indictment,  2  i ,  335 
Customs,  2  I,  301 

See  infra.  Construction;  Pay- 
ment. 
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Appraisal,  2  i,  316 

Appeal,  21,  317 

Appraising  merchandise,  21,  316 

As  to  what  country  valuation  is  to 
be  made,  21,  317 

Authority  of  appraiser,  2  i ,  316 

By  part  of  appraisers,  2  i ,  316 

Cipher,  2  i,  316 

Collector's  duty,  2  i ,  316  . 

Conclusiveness,  21,  317 

Condition  Precedent 
Right  to  sue,  2  i ,  327 

Cost  of  importation,  2  i ,  318 

Coverings   in  which  goods   are   im- 
ported, 2  1 ,  319 

Depreciated  paper  currency,  2  i ,  318 

Discount,  2  I,  318 

Examples,  21,  316,  317 

How  duties  are  estimated,  21,  318 

Market  value,  21,  317 

Necessity'  of  personal    examination, 
21,316  - 

Postponement  of  hearing,  2  i ,  316 

Reappraisement,  21,  317 

Valuation,  2  i,  317 

Value  of  foreign  coins,  21,  318 

Whether    invoice    estops    importer, 
21,  316 
Destruction  of  goods  after  importation, 

2  1 ,  327 

Drawback,  21,  319 

Duty  of  master  of  vessel,  2  i ,  324 

Entrjr  and  Invoice,  21,  314 

Amendment  of  entry,  21,315 

By  whom  entry  should  be  made,  2  i, 

3H 
Conclusiveness  of  entry,  21,  315 
Invoice,  21,  315 
In  what  currency  invoice  should  be 

made  out  for,  21,  315 
Provisions  of  the  statutes,  21,  315 
Storing  goods,  21,  315 
Verification  of  invoice,  21,  315 
Whether  importer  is  estopped  by  In- 
voice, 2  I,  316 
Whether    sub-purchaser    can    make 
entry,  21,  314 
Liability  as  between  consignee  and  con- 
signor, 2  1 ,  327 
Lien,  21,  319  , 

Government    lien     on     goods,    21, 

319 
Priority  as  between  salvors  and  gov- 
ernment, 2  I,  319 
When  lien  attaches,  21,  319 
Liquidation  of  Duties,  2  i,  306 

Articles  not  specially  named,  2  i ,  307 
By  whom  made,  2  i ,  308 
Doubt  as  to  classification,  21,  307 
Exact  duties   not  ^varranted  by  law, 

21,308 
General  words,  2  i ,  308 
Goods  damaged  in  transit,  21,  306 
How  made,  ai,  306 
Upon  goods  shipped,  2  i,  306 
Upon    quantity  of    goods    that   act- 
ually arrives,  2  i ,  306 
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Use  of  article  which  is  to  be  import- 
ed, 21,  307 
What  determines  classification,  21, 

307 
Powers  of  Collectors,  21,  325 

Action  outside  of  district,  21,  325 
Deputies,  2  i,  326 
Discretion,  2  i ,  326 
Examples,  21,  325,  326 
Holding  possession  of  goods,  2  i ,  326 
In  general,  21,  325 
Liability  for  damages,  21,  325 
Permit  to  land  goods,  2  i ,  326 
Powers  defined  by  statute,  2  i ,  32/; 
Property  Subject  to  Duty,  2  i ,  304 
Articles  the  importation  of  which  is 

prohibited  by  statute,  2 1 ,  305 
Delivery  to  consignee,  2  i ,  304 
Goods   brought   into  United    S^tates 

against  the  will  of  owner,  2  i ,  305 
Goods   imported    by  United    States, 

21.  30s 

Goods  imported  from  foreign  coun- 
tries, 2  1 ,  304 

Property  brought  into  United  States 
by  salvors,  2  i ,  306 

Sea  stores,  2  i ,  305 

Ship's  furniture,  21,  305 

What  constitutes  an  importation,  2  i, 

304 
Kates  of  Duty  on  Particular  Articles,  2  i , 

309 

ABC  plates  and  mugs,  2  i ,  309 

Agate,  2  1 ,  309 

Agate  penholders,  2  i ,  309 

Albums,  21,  309 

Alcohol  maters,  2  i ,  309 

Alizarine  assistant,  2  i ,  309 

Almonds,  2  i,  309 

Anchovies,  2  i ,  309 

Anchovy  paste,  2  i ,  309 

Anemometers,  21,  309 

Angostura  bitters,  2  i ,  309 

Aniline  dyes,  2 1 ,  309 

Animal  charcoal,  21,  309 

Animals,  2  i,  309 

Antique  rugs,  2  i,  309 

Antiquities,  2  i ,  309 

Arp's  pepsin  bitters,  21,  309 

Arrasene,  2  i ,  309 

Artificial  flowers,  2 1 ,  309 

Artists'  colors,  2  i,  309 

Bags  containing  salt,  2  i ,  309 

Bags  made  of  rubber,  2  i ,  309 

Barometers,  2 1 ,  399 

Barrel  staves,  2 1 ,  309 

Bead  ornaments  for  bonnets,  2  i ,  309 

Beads,  2  i ,  309 

Beans,  2  i ,  309 

Beer,  2  i ,  309 

Beer  bottles,  2  1,  309 

Beet  seeds,  2  i ,  309 

Bichromate  of  soda,  21,  309 

Bindings,  2  i,  309 

Birds,  2  1 ,  309 

Bitters,  2  i ,  309 

Black  lead,  2  i ,  309 
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REVENUE  LAWS— Co«i!W 
Customs —  Con  fd 
Bates  of  Duty  on  Particular  Articles — 

Confd 

Blankets,  21,  309 

Bloater  paste,  2  i,  309 

Bohea,  2,  443;   2  i ,  309 

Bohemian  glass,  2  i ,  309 

Bombazines,  21,  309 
■  Bone  black,  2  i,  309 

Bonnet  pins,  2  i ,  309 

Books,   2  1 ,  309 

Bottled  beer,  21,  309 

Bottles,  2  1 ,  309 

Boxes,  2  1 ,  309 

Braid,  2  i;  309 

Braid  for  hats,  2  i,  309 

Brass,  2  i ,  309 

Bristles,  2  i,  309 

Bronze  statues,  2  i ,  309 

Brown  grease,  2  i ,  309 

Brown  tartar,  2  i ,  309 

Bulbs,  2  1 ,  309 

Bullion  fringe,  2  i ,  309 

Burlaps,  2,  698 ;  2  i ,  309 

Cabbage  seeds,  2  i ,  309 

Calf  hair  goods,  2  i ,  309 

Candied  citron,  21,  309 

Cans  containing  lobsters,  2 1 ,  309 

Canton  trams,  2  i,  309 

Card  clothing,  21,  309 

Carpenters'  pincers,  2  i ,  310 

Carriages,  21,  310 

Cartons  in  which  hosiery  and  gloves 
are  packed,  21,  310 

Caustic  soda,  21,  310 

Celery  seed,  21,  310 

Chalk  slags,  21,  310 

Champagne,  2  i,  310 

Chenilles,  21,  310 

Chicory,  21,  310 

China  organzine,  21,  310 

China  tram,  2  i ,  310 

Chinese  coin,  2  i ,  310 

Chinese  shoes,  2  i,  310 

Chocolate,  21,  310 

Chromo  lithographs,  2  i,  310 

Cloakings  made  of  calf  hair  and  cot- 
ton, 2  I,  310 

Clothing,  2  I,  310 

Coat  linings,  2  i ,  310 

Coffee,  21,  310 

Collections  of  antiquities,  21,  310 

Colored  cotton  hosiery,  2  i ,  310 

Colored  fashion  plates,  2  i ,  310 

Copper  cash,  21,  310 

Copper  plates,  21,  310 

Coral  cameo,  21,  310 

Cork  carpeting,  21,  310 

Corset  laces,  21,310 

"  Cotton,"  4,  330 

Cotton  and  hair  goods,  2  i,  310 

Cotton  and  linen  goods,  21,  310 

Cotton  and  linen  shirtings,  2  1,  310 

Cotton  backed  worsteds,  2  i,  310 

Cotton  hosiery,  21,  310 

Cotton  Italians  ;  coat  linings,  21,  310 
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Cotton  lace  goods,  21,310 

Cotton  laces  and  insertings,  21,  310- 

Cotton  shoes,  2  i ,  309 

Cotton  ties,  2  i,  310 

Crape  veils,  2  i,  310 

Crushed  loaf  sugar,  21,  310 

Currycombs,  21,  310 

Decalcoraanie  pictures,  2  i ,  310 

Decorated  earthenware,  2  i    310 

De  gras,  2  i,  310 

Delaines,  2  i ,  310 

Dental  rubber,  2  i,  310 

Diagonals,  2  r ,  310 

Dotted  net,  2  i ,  310 

Dress  goods  made  of  wool  and  cot- 
ton, 2  I,  309 

Dry  egg  yolk,  2  i ,  310 

Dutch  metal,  21,  310 

Dyes,  21,  310 

Ebon^'  boxes,'  2 1 ,  310 

Eider  down  quilts,  2  i ,  310 

Elastic  goring  for  shoes,  21,  310 

Embossed  paper,  2  i,  310 

Embroidered  handkerchiefs,  21,  310 

Embroidery  canvas  made  of  cotton, 
21,  310 

Enamel,  21,  310 

Enamel  for  watches,  2 1 ,  310 

Eyelet  hooks  for  shoes,  2  i,  310 

Fashion  plates,  2  i,  310 

Felt,  21,  310 

Fertilizers,  21 ,  310 

Field  glasses,  2  i,  310 

Fish,  21,  310 

Fish  plates,  2  i,  310 

Flat  reeds,  21,  310 

Floral  extracts,  21,  310 

Flowering  bulbs,  21,  310 

French  silk  gloves,  2  i ,  310 

Fringe  made  of  bullion,  2  i,  310 

Furniture,  21,  311 

Galvanometers,  21,  311 

Geissler  tubes,  21,  311 

Gill  twine,  21,  311 

Glass,  2  1 ,  311 

Glass  in  boxes,  2  i,  311 

Glass  tumblers,  21,  311 

Glazed  tiles,  21,  311 

Gloves,  2  I,  311 

Glucose,  2  1 ,  311 

Goat  hair,  2  i,  311 

Goats'  hair  goods,  21,  311 

Grape  sugar,  21,  311 

Grass  hooks,  21,  311 

Grenat  batteries,  21,  311 

Ground  rice,  21,  311 

Gun  blocks,  21,  311 

Gunny  bags,  21,  311 

Gunny  cloth,  2  i,  311 

Gunstocks,  21,  311 

Hair  clippers,  21,  311 

Hair  cloth,  2  i,  311 

Hairpins,  2  i,  311 

Handkerchiefs,  21,  311 

Hat  braid,  2  i,  311 

Hat  pins,  21,  311 

Hats,  21,  311 
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Hat  trimmings,  2  i,  311 

Hay,  21,  311 

Hearth  rugs,  21,  311 

Hemp,  2  I,  311 

Hemp  carpeting,  21,  311 

Henry's  calcined  magnesia,  21,  311 

Herring,  21,  311 

Hoods,  2  I,  311 

Hooks,  21,  311 

Hooks  and  eyes,  21,  311 

Horn  strips,  21,  311 

Horses,  21,  311 

Hosiery,  2  i,  311 

Household  effects,  2  i,  311 

Hydrometers,  2  i,  311 

Imitation  sealskin,  2  i,  3I1 

India  rubber  bags,  21,311 

India  rubber  shoes,  2  i,  311 

Indigo,  21,311 

Iron,  21,  311 

Iron  castings,  21,  311 

Iron  castings,  part -of  an  ice  machine, 

21,  3" 
Iron  floor  frame,  21,  311 
Iron  hooks  for  carding  machines,  2 1 , 

3" 
Iron  ore,  21,  311 
Iron  oxide,  21,  311 
Iron  rails,  21,  311 
Iron  show  cards,  21,  311 
Italian  thrown  silk,  2  i,  311 
Ivory  piano  keys,  21,  311 
Japanned  hooks  a;nd  eyes,  2i,  311 
Japanned  organzine,  21,311 
Jewelry,  21,  311 
Jute  goods,  2  I,  311 
Jute  rejections,  21,  311 
Knit  stockings,  21,  311 
Lace  curtains,  2i,  311 
Laces,  2  i ,  311 
Laces  composed  of  silk  and  cotton, 

21,311 
Lacing  studs  for  shoes,  2  i ,  313 
Lamps  for  lighting  cigars,  2  i ,  312 
Lamp  shades,  21,  312 
Leaf  tobacco,  2 1 ,  312 
Lenses,  2  i ,  312 
Lenses  for  spectacles,  2  i ,  312 
Linen  and  cotton  goods,  2  i,  312 
Linen  dress  patterns,  2  i,  312 
Linen  handkerchiefs,  21,  312 
Linen  tapes,  21,  312 
Linen  thread,  21,312 
Linings  for  coats,  2  i ,  312 
Lobster  cans,  2  i,  312 
Lustres,  2  i,  312 
Madras  curtains,  2  i,  312 
Manure,  21,  312 
Mares,  2  i,  312 
Matalese  cloth,  21,  312 
Match  boxes,  21,  312 
Merino  goods,  2 1 ,  312 
Metals  unwrought,  2 1 ,  312 
Microscopes,  21,  312 
Microscopic  slides,  21,  313 
Millet  seed,  21,  312 
Millinery,  21,  312 

I-D— 33  513 


Mosaic  paving,  21,  312 

Mourning  pins,  21,  312 

Nail  rods,  21,  312 

Neckties,  2  i,  312 

Nets,  21,  312 

Nitrate  of  lead,  2  i,  312 

Nitrobenzole,  21,  313 

Oil  of  petit  grain,  21,  312 

Onyx  goods,  2  i ,  312 

Opera  glasses,  2  i,  312 

Ophthalmoscope,  21,312 

Opium,  2  1 ,  312 

Ornamental  biscuit  boxes,  2  i,  312 

Oval  reeds,  21,  312 

Oxide  of  zinc,  2  i ,  312 

Oxides  of  iron,  2  i,  312 

Paintings,  2  i,  312   ' 

Palmetto  hats,  2  i,  312 

Paper,  2  i,  312 

Parchment  slates,  21,  312 

Patent  gloves,  21,  312 

Patent  leather,  2  i ,  312 

Patterns  for  slippers,  2  i,  312 

Penelope,  2  i,  312 

Pepsin  bitters,  21,  312 

Perfumery,  21,  312 

Peruvian  bark,  21,  312 

Philosophical  instruments,  21,  312 

Photographic  mounts,  21,  312 

Piano  keys,  21,  312 

Pickled  herring,  21,  312 

Pictured  tops  for  boxes,  21,  312 

Pictures  painted  on  porcelain,  21,312 

Pincers,  2  i,  312 

Pins,  2  I,  312 

Plaids,  21,  312 

Plate  glass,  2 i ,  312 

Plumbago,  21,  312 

Plush,  21,  312 

Polished  window  glass,  2  i ,  312 

Portraits,  2  i,  312 

Potato  starch,  2  i,  312 

Quilts,  2  I,  312 

Radiometer,  2  i,  312 

Rattan,  2  I,  312 

Red  lead,  21,  312 

Reeds,  2  i,  312 

Reps,  2  I,  312 

Ribbons,  2  i,  313 

Rice,  21,  313 

Rocora,  2  i,  313 

Rosaries,  21,  313 

Rosewood  boxes,  2 1 ,  313 

Round  reeds,  21,  313 

Rubber  bags,  21,  313 

Rubber  shoes,  2  i ,  313 

Rugs,  21,313 

Ruhmkorff  coils,  31,  312,  313 

Rush,  21,  313 

Saccharine,  21,  313 

Saddlery,  2  1 ,  313 

Sago  flour,  21,  313 

Salmon  net  twine,  2  i,  313 

Salmon  seine,  21,  313 

Sardines,  21,  313 

Saxony  dress  goods,  2  i,  313 

Scarfs,  21,  313 

Vol.  II. 


Bevenue  Laws. 


INDEX-DIGEST. 


Bevenue  Laws. 


REVENUE  LAWS— Co»/'rf 
Customs —  Cont'd 
Bates  of  Duty  on  Particular  Articles — 
Confd 

Scotch  caps,  2  I,  313 
Scrap  iron,  2  i,  313 
Scrap  tobacco,  21,  313 
Scjthes,  2 1 ,  313 
Seeds,  21,  313 
Shawl  pins,  21,  313 
Shawls,  2  I,  313 
Shawls  made  of  cotton  and  silk,  21, 

313 
Shears,  2  i ,  313 
Sheep  shears,  2  i,  313 
Sheepskins,  21,  313 
Shell  opera  glasses,  2  i,  313 
Shells,  21,  313 
Ship  furniture,  21,  313 
Shirtings  of  linen  and  cotton,  21,  313 
Shoddy,  21,  313 

Shoes  made  of  silk  and  cotton, 2  i,  313 
Silk,  21,313 

Silk  and  cotton  goods,  2  i,  313 
Silk  and  cotton  linings,  2  i ,  313 
Silk  and  woolen  cloth,  2  i,  313 
Silk  arrasene,  2  i ,  313 
Silk  gloves,  2  i ,  313 
Silk  hosiery,  21,  313 
Silk  laces,  21,  313 
Silk  plaited  gloves,  2  i ,  313 
Silk  shoes,  2  i,  313- 
Silk  ties,  21,  313 

Skins  dressed  with  hair  on,  21,  313 
Slate  books,  21,  313 
Slipper  patterns,  2  i ,  313 
Snuff,  2  r,  313 
Soda,  21,  313 
Spectacle  lenses,  21,  313 
Spectacles,  2  i ,  313 
Split  ash  timber,  2  i ,  313 
Spotted  net,  21,  313 
Square  reeds,  2  i ,  313 
Starch,  21,  313 
Statuary,  21,  313 
Staves  for  casks,  2  i,  313 
Stearine,  2  i,  313 
Steel,  21,  313 

Steel  rail  crop  ends,  2  i ,  313 
Steel  tire  blooms,  ^  i ,  313 
Stereopticons,  2  i ,  313 
Stockings,  21,  314 
Sugar,  21,314 
Sulphate  of  potash,  2  1,  314 
Swedish  iron  rail  rods,  2  i ,  314 
Taffeta  gloves,  21,  314 
Taggers'  tin,  21,  314 
Tartar,  21,  314 
Tea,  21,  314 
Telegraph  cable,  21,  314 
Telescopes,  2  i ,  314 
Terne  plates,  21,  314 
Terne  tin,  21,  314 
Thermometers,  21,  314 
Thibet  cloth,  21,  314 
Thread  lace,  21,  314 
Tiger-eye  penholders,  21,  314 
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.       Tiles,  21,  314 

Tin  in  plates,  2  i ,  314 
Tin  plates,  2r,  314 
Tissue  paper,  2  i,  314 
Tobacco,  2 1 ,  314 
Tomatoes,  21,  314 
Torchon  laces,  2  i ,  314 
Track  tools,  21,  314 
Trimmings  for  hats,  21,  314 
Tumblers,  21,  314 
Twine,  21,  314 
Twisted  straw,  2 1 ,  314 
Underclothes,  21,  314 
Urinometer,  2  i ,  314 
Vases,  21,  314 
Veils,  2  I,  314 
Velours,  2  i,  314 
Velvet  paper,  2  i ,  314 
Velvet  ribbons,  2  i ,  314 
Vermilion,  2  i ,  314 
Watch  enamel,  21,  314 
Watch  materials,  2  i ,  314 
Wearing  apparel,  2  i ,  314 
Webbing,  2  i,  314 
White  lead,  2  i ,  314 
Wine,  2  I,  314 
Wool,  21,  314 
Woolen  dress  goods,  21,  314 
Woolen  goods,  21,  314    , 
Woolen  underwear,  21,314 
Wool  scoured,  21,  314 
Wool  tops,  21,  314 
Wool  waste,  2  i ,  314 
Worsted  bindings,  2  i,  314 
Worsted  carpet  bindings,  2 1 ,  314 
Worsted  coatings,  2  i ,  314 
Worsteds,  2  1 ,  314 
Worsted  yarns,  2 1 ,  314 
Wrecked  goods,  2  i ,  314 
Yarn,  2  i,  314 
Wlien  Liability  Accrues,  2 1 ,  305 

Immediately  on  importation,  2 1 ,  305 
Tariff  taking  effect  day  after  vessel 

has  arrived,  2  i ,  306 
Vessel  arriving  day  act  is  passed,  2  i, 

30s 
When  vessel  arrives  at  port  of  entry, 
21,305 

Debenture,  5,  143 

Definition,  12,  956;  21,  301 
See  infra.  Customs. 

Deputy  collectors,  2  i ,  326 

Direct  tax  in  constitution,  5,  669 

Distilled  spirits,  5,  705 

Distiller,  5 ,  705 

District  equivalent  to  port,  5,  713 

Drawback,  21,  319 

Entry,  6,  649 

See  infra.  Customs. 

Exclusive  jurisdiction,  12,  291 

Export,  7,525 

Fines,  see  infra,  Criminal  Prosecu- 
tion. 

"Fiscal,"  8,  23 

Foreign  revenue  laws,  3,  514,  556 

Forfeiture,  8 ,  449 ;  2 1 ,  331 
Admiralty,  21,  331 
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Bona  fide  purchaser,  2  i,  334 
Burden  of  proof,  2  i,  333 
Evidence  admissible,  21,  334 
Fraud  undiscovered,  21,  334 
Intention  to  defraud  government,  21, 

332 

Intent  question  of  fact,  2 1 ,  332 

In  what  court  suit  should  be  brought, 
2i>  332 

Judgment  relating  back  to  date  of  il- 
legal act,  2  1 ,  334 

Knowledge  of  claimant  of  property, 
.21,  332 

Motion  to  vacate  judgment,  2  i,  334 

Ownership  of  property,  2  i ,  335 

Pleadings,  2  i,  331 

Preponderance  of  evidence  in  favor  of 
government,  2  i ,  333  , 

Property  used  in  illicit  distilling,  2  i, 

335 
Sale  of  forfeited  goods,  21,  334 
Sufficiency  of  proof,  2  i ,  333 
Suit,  21,  331 

What  judgment  can  be  entered,  2  i ,  334 
Whetlier  civil  or  criminal  proceeding, 

21,  331 
Garnislunent 

Property  in  bond,  S,  11 57 
Goods  brought  into  the  country  without 
.   owner's  will,  2  i,  305 
Goods  forbidden  to  be  imported,  2  i,  305 
Illegal  contract,  21,  337 
Importation,  21,  304 
indictment,  2  i ,  335 

Of  corporations  for  attempting  to  evade 
stamp  acts,  4,  270 
Injunctions,  10,875 
Inspection  of  distilleries,  24,  1025 
Internal  Revenue,  see  infra,  Payment; 
Stamps. 

Action  for  refunding,  2  i,  322 
Injunction,  21,  322 
License  Fees  and  Taxes,  2  i ,  319 
Liquors,  13,  519;  21,  319 

Beer  bought  by  the  case,  2  i ,  320 
Capacity  of  distillery,  2  i ,  320 
City,  2 1 ,  320 
Construction  of  license  laws,  2  i , 

321 
Dissolution  of  partnership,  2 1 ,  322 
Examples,  2  i,  320 
How  amount  of  taxes  estimated, 

21,320 
Lien  of  government  on  distillery, 

21,  32J 
Meaning   of   the  word    "  proprie- 
tor," 21,  319 
Organization  of  retail  liquor  deal- 
ers, 2 1 ,  320 
Requirement  that  statement  shall 
be  filed  describing  stock,  2  i ,  322 
Statutory  provisions,  21,  319 
Stockholders  of  corporation,   2  i , 

320 
Where    property    is     leased,    21, 
320 
Remedial  rights,  2 1 ,  322 
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Intoxicating  LiquoTS,  13,  519;  21,  319 
Beer  bought  by  the  case,  21,  320 
Capacity  of  distillery,  21,  320 
City,  2  1 ,  320 

Construction  of  license  laws,  21,  321 
Dissolution  of  partnership,  2  i,  322 
How  amount  of  taxes  estimated,  2  i,  320 
Lien  of  government  on  distillery ,  2  i ,  321 
Meaning  of  the  word  '_'  proprietor,"  2  i , 

3'9 
Organization  of  retail  liquor  dealers, 

21,  320 
Requirement   that   statement  shall  be 

filed  describing  stock,  2  i ,  322 
Sale  by  druggist,  2  i ,  329 
Sale  by  p'h^'sician,  2  i ,  329 
Sale  in  another  place,  2  i ,  329 
Statutory  provisions,  21,  319 
Stockholders  of  corporation,  2  i,  320 
Where  property  is  leased,  2  i,  320 
Work  in  adistillery  without  a  sign,  2  i, 

3-29 
Invoice,  see   infra,  Customs,  subhead, 

Entry  and  Invoice. 
Judgment,  collection  of,  21,  344 
Laches  of  importer,  2 1 ,  343 
Legal  tender,  15,  703 
License,  3,  519;  21,  319 

License  fees  and  taxes,  see  infra.  In- 
ternal Revenue. 

Infringement  of  state  law,  13,  516 

License  of  officers  of  steam  vessels,  1 3 , 

519 

Licenses  to  trade  in  time  of  war,  1 3 ,  519 

License  to  vessels,  13,519 
Lien,  21,  319 

Government  lien  on  goods,  2  i,  319 

Priority  as  between  salvors  and  gov- 
ernment, 2  I,  319 

When  lien  attaches,  21,  319 
Marine  insurance,  14,  374 
Merchant  appraiser,  15,  310 
Money,  15,  703 
Obscene  Matter  Not  Importable,  17,9 

Evidence,  17,12 

Forfeiture  of  articles  not  obscene,  17,9 

Indictment,  17,11 

Statutory  provisions,  17,9 

What  pictures  come  within  the  statute, 

17,9    . 
Obstructing  justice,  17,  20 
Partnership,  17,  1068 
Payment,  2  i ,  324 

Bonded  warehouse,  2  i ,  326 
Examples,  2  i ,  324 
In  general,  21,  324 
Medium,  2  i,  324 
Place,  2  1 ,  324 
Penalties 

Remission  of  Penalties,  2  i ,  336 

After  judgment  of  forfeiture,  2  i,  337 
Deputy  collector,  2  i ,  337 
Examples,  2 1 ,  336,  337 
In  general,  2  i ,  336 
Partial  remission,  2i,  337 
Power  of  secretary  of  the  treasury, 
z  1 .  336 
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Presumptionin  favor  of  regularity,  2  1,328 
Proceedings  by  information,  10,  705 
Protest,  2  1 ,  338,  341 

Appeal   to   secretary   of  treasury,  21, 

338.  340 
Construction  of,  21,  338 
Examples  of,  21,  338 
Necessity  of,  21,  338 
Signature  to,  2  i,  339 
Sufficiency  of,  21,  339 
Whether  protest   should  cover  subse- 
quent importations,  21,  339 
Questions  of  Law  and  Fact,  2  i ,  303 
Actions  against  collector,  2  i ,  344 
Intent,  2  i ,  332 
Remission  of  penalties,  see  infra.  Pen- 
alties. 
Removal  of  Causes 

Removal  of  Suits  and  Prosecutions  Against 
Revenue    Officer    and   Officers  Acting 
Under  Election  Laws,  20,  1025 
Certiorari  and   habeas   corpus,    20, 

1025 
Effect  of  removal,  20,  1027 
Examples,  20,  1026 
Statutory  provisions,  20,  1025 
To  what  act  statute  applied,  20,  1025 
Value  of  matter  in  dispute,  20,  1027 
Repeal  by  implication,  2  1 ,  302 
Resisting  an  officer,  2  i ,  330 
Res  judicata,  zi,  130 
Searches  and  Seizures,  2  i ,  330 
See  infra.  Forfeiture. 
In  general,  21,  330 
Irregularities,  2  i ,  331 
Liability  of  collector  for  wrongful  seiz- 
ure, 2  1 ,  330 
Necessity  of  taking  actual   possession, 

2  1 ,  331 
Offending  property,  2  i ,  330 

Sea  stores,  2 1 ,  305 

Seizures,    see    infra,    Searches    and 
Seizures. 

Smuggling,  see  infra.  Criminal  Pros- 
ecution. 

Stamps,  2 1 ,  322 

Authority  of  congress,  2  i,  322 
Construction  of  stamp  laws,  2  i ,  323 
Examples,  2 1 ,  324  ■ 

Instruments  held  not  to  require  stamp, 

21,  323 
Liability,  2  i ,  322 
Maryland  stamp  act,  21,  324 
Pledge  of  unstamped  cigars,  2  i,  323 
Process  of  state  courts,  2 1 ,  323 
Sales  in  bonded  warehouse,  21,  323 
Statutory  provisions,  2  i ,  322 
Tax  deeds,  21,  323 
Validity  of  unstamped  instrument,  21, 

337 
Who  should  affix  stamp,  2  i ,  324 

Storage,  21,315 
Subrogation,  24,  245-247 
Suit,    see    infra,    Forfeiture;    Col- 
lectors. 
Summary  proceedings,  2  4,  498 
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Surveys,  24,  1025 

Definition,  24,  999 
Tariff,  25,3 

Tariff  la-ws,  see  infra.  Construction. 
Treaty,  conflict  with,  2  i ,  303 
Uniformity,  25,  21,  22 
Usages  and  customs,  2  i ,  303 
Valuation,  see  infra.  Customs. 
Verification  of  invoice,  21,  315 
Vessel  arriving  day  act  was  passed,  21, 

305.  306 
Violation  of  Revenue  Laws,  2  i ,  328 

See  infra.  Criminal  Prosecution; 
Searches  and  Seizures  ;  Verifi- 
cation OF  Invoice. 
What  Constitutes  Violation,  2  i ,  328 
Druggist  selling  liquor,  2  i,  329 
Examples,  2  i ,  329,  330 
Ignorance  of  law,  2  i ,  329 
Intention,  21,  328 
Manufacturer  of  cigars,  21,  330 
Overt  act,  2 1 ,  328 
Physician  selling  liquor,  2  i ,  329 
Resisting  an  officer,  2  i ,  330 
Retailing  liquors,  2 1 ,  330 
Successor  to  partnership,  215  330 
Unexecuted  intention,  21,  329 
Work  in  distiller3'  on  which   no  sign 
is  kept,  2  1 ,  329 
Warehouse,  see  infra,  Bonded  Ware- 
house. 
Wearing  apparel,  29,  42 
Words,  2 1 ,  303,  308 

ABC  plates  and  mugs,  21,  309 

Actual  cost,  2 1 ,  303 

Agate,  2  1 ,  309 

Agate  penholders,  21,  309 

Albums,  2  1 ,  309 

Alcoholometers,  2  i ,  309 

Alizarine  assistant,  2  i ,  309 

Almonds,  2  i,  309 

Anchovies,  2  i,  309 

Anchovy  paste,  2  i ,  309 

Anemometers,  2  i ,  309 

Angostura  bitters,  2  i ,  309 

Aniline  dyes,  2 1 ,  309 

Animal  charcoal,  21,  309 

Animals,  z  i ,  309 

Antique  rugs,  2  i ,  309 

Antiquities,  2  i ,  309 

Arp's  pepsin  bitters,  2  i ,  309 

Arrasene,  2  i,  309 

Artificial  flowers,  zi,  309 

Artists'  colors,  2  i,  309 

Bags  containing  salt,  2  i ,  309 

Bags  made  of  rubber,  2  i ,  309 

Barometers,  21,  309 

Barrel  staves,  2 1 ,  309 

Bead  ornaments  for  bonnets,  2  i,  309 

Beads,  2  i ,  309 

Beans,  2  1 ,  309 

Beer,  2  i ,  309 

Beer  bottles,  2 1 ,  309 

Beet  seeds,  2 1 ,  309 

Bichromate  of  soda,  2 1 ,  309 

Bindings,  2  i,  309 

Birds,  z  i ,  309 
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Bitters,  2  \ ,  309 

Black  lead,  2  i ,  309 

Blankets,  21,  309 

Bloater  paste,  2  i ,  309 

Bohea,  2  i ,  309 

Bohemian  glass,  2 1 ,  309 

Bombazines,  21,  309 

Boneblack,  2 1 ,  309 

Bonnet  pins,  2  i ,  309 

Books,  2 1 ,  309 

Bottle,  2  1 ,  303 

Bottled  beer,  2  i ,  309 

Bottles,  2.1 ,  309 

Boxes,  2  I,  309 

Braid,  2  i,  369 

Braid  for  hats,  2  i ,  309 

Brass,  21,  309 

Bristles,  2  i ,  309 

Bronze  statues,  2  i ,  309 

Brown  grease,  2  i ,  309 

Brown  tartar,  2  i ,  309 

Bulbs,  2  I,  309 

Bullion  fringe,  2  i ,  309 

Burlaps,  2 1 ,  309 

Cabbage  seeds,  2  i ,  309 

Calf  hair  goods,  2  r ,  309 

Candied  citron,  21,  309 

Cans  containing  lobsters,  2  i,  309 

Canton  trams,  2  i,  309 

Card  clothing,  2  i ,  309 

Carpenters'  pincers,  21,  310 

Carriages,  2  i ,  310 

Cartons  in  which  hosiery  and  gloves 
are  packed,  2 1 ,  310 

Caustic  soda,  2  i ,  310 

Celery  seed,  2 1 ,  310 

Chalk  slags,  2  i,  310 

Champagne,  21,  310 

Chenilles,  2  i,  310 

Chicory,  2  i,  310 

China  organzine,  2  i,  310 

Ch^na  tram,  21,  310 

Chinese  coin,  21,  310 

Chinese  shoes,  2 1 ,  310 

Chocolate,  2  i,  310 

Chromo  lithographs,  21,  310 

Cloakings  made  of  calf  hair  and  cot- 
ton, 2  I,  310 

Clothing,  2  1 ,  310 

Coat  linings,  21,  310 

Coffee,  21,  310 

Collections  of  antiquities,  21,  310 

Colored  cotton  hosiery,  21,  310 

Colored  fashion  plates,  21,  310 

Copper  cash,  21,  310 

Copper  plates,  2  i ,  310 

Coral  cameo,  21,  310 

Cork  carpeting,  21,  310 

Corset  laces,  21,  310 

Cotton  and  hair  goods,  21,  310 

Cotton  and  linen  goods,  2  i,  310 

Cotton  and  linen  shirtings,  21,  310 

Cotton  backed  worsteds,  2  i,  310 

Cotton  cloth,  2  1 ,  303 

Cotton  hosiery,  21,310 

Cotton  Italians ;  coat  linings,  2  i ,  310 

Cotton  lace  goods,  21,  310 
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Cotton  laces  and  insertings,  ai,  310 

Cotton  shoes,  2 1 ,  309 

Cotton  ties,  21,  310 

Country,  2  i,  303 

Crape  veils,  2  i,  310 

Crushed  loaf  sugar,  21,  310 

Currycombs,  2 1 ,  310 

Decalcomanie  pictures,  21,  310 

Decorated  earthenware,  2 1 ,  310 

De  gras,  2  i ,  310 

Delaines,  21,  310 

Dental  rubber,  21,  310 

Diagonals,  21,  310 

Dotted  net,2  i,  310 

Dress  goods  made  of  wool  and  cotton, 

21,309 
Dry  egg  yolk,  21,  310 
Dutch  metal,  21,  310 
Dyes,  21,  310 
Ebony  boxes,  21,  310 
Eider  down  quilts,  2  i ,  310 
Elastic  goring  for  shoes,  2 1 ,  310 
Embossed  paper,  2 1 ,  310 
Embroidered  handkerchiefs,  2 1 ,  310 
Embroidery  canvas  made  of  cotton,  2 1, 

310 
Enamel,  2  I,  310 
Enamel  for  watches,  21,  310 
Eyelet  hooks  for  shoes,  2 1 ,  310 
Fashion  plates,  2  i ,  310 
Felt,  21,  310 
Fertilizers,  2  i ,  310 
Field  glasses,  2  i ,  310 
Fish,  21,310 
Fish  plates,  2 i ,  310 
Flat  reeds,  21,  310 
Floral  extracts,  21,  310 
Flowering  bulbs,  2  i ,  310 
French  silk  gloves,  2  i ,  310 
Fringe  made  of  bullion,  21,  310 
Furniture,  21,  311 
Galvanometers,  21,  311 
Geissler  tubes,  21,  311 
Gill  twine,  21,  311 
Glass,  21,  311 
Glass  in  boxes,  21,  311 
Glass  tumblers,  21,  311 
Glazed  tiles,  21,  311 
Gloves,  21,  311 
Glucose,  21,  311 
Goat  hair,  21,  311 
Goats'  hair  goods,  21,  311 
Grape  sugar,  21,  311 
Grass  hooks,  21,  311 
Grenat  batteries,  21,  311 
Ground  rice,  21,  311 
Gun  blocks,  21,  311 
Gunny  bags,  21,  311 
Gunny  cloth,  21,  311 
Gunstocks,  21,  311 
Hair  clippers,  21,  311 
Hair  cloth,  11,  311 
Hairpins,  21,  311 
Handkerchiefs,  21,  311 
Hat  braid,  2  i,  311 
Hat  pins,  2  i,  311 
Hats,  21,  311 
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Hat  trimmings,  2i,  311 

Hay,  21,311 

Hearth  rugs,  21,  311 

Hemp,  21,  311 

Hemp  carpeting,  21,  311 

Henry's  calcined  magnesia,  21,  311 

Herring,  21,  311 

Hoods,  21,  311 

Hooks,  21,  311 

Hooks  and  eyes,  2  i,  311 

Horn  strips,  21,311 

Horses,  21,  311 

Hosiery,  2  i,  311 

Household  effects,  21,  311 

Hydrometers,  21,  311 

Imitation  sealskin,  21,  311 

India  rubber  bags,  2i,  311 

India  rubber  shoes,  21,  311 

Indigo,  21,  311 

Iron,  21,  311 

Iron  castings,  21,  311 

Iron  castings,  part  of  an  ice  machine, 

21,  311 
Iron  floor  frame,  21,  311 
Iron  hooks  for  carding  machines,  21, 

3" 
Iron  ore,  21,  311 
Iron  oxide,  21,  311 
Iron  rails,  2  i,  311 
Iron  show  cards,  21,  311 
Italian  thrown  silk,  21,  311 
Ivory  piano  keys,  2  i ,  311 
Japanned  hooks  and  eyes,  21,311 
Japanned  organzine,  2i,  311 
Jewelry,  21,  311 

iute  goods,  21,  311 
ute  rejections,  21,  311 
Knit  stockings,  2  i,  311 
Lace  curtains,  2  i,  311 
Laces,  21,  311 
Laces  composed  of  silk  and  cotton,  21, 

3" 
Lacing  studs  for  shoes,  2  i,  312 
Lamps  for  lighting  cigars,  2  i,  312 
Lamp  shades,  2  i ,  312 
Leaf  tobacco,  21,312 
Lenses,  2  i,  312 
Lenses  for  spectacles,  21,  312 
Lin«n  and  cotton  goods,  2  i ,  312 
Linen  dress  patterns,  21,  312 
Linen  handkerchiefs,  2  i ,  312 
Linen  tapes,  21,  312 
Linen  thread,  21,  312 
Linings  for  coats,  2  i ,  312 
Liquors,  2 1 ,  303 
Lobster  cans,  2 1 ,  312 
Lustres,  21,  312 
Madras  curtains,  21,  312 
Manure,  2  i,  312 
Mares,  2  i ,  312 
Matalese  cloth,  21,  312 
Matchboxes,  21,  312 
Merino  goods,  2  i ,  312 
Metals  un wrought,  21,  312 
Microscopes,  21,  312 
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Microscopic  slides,  21,  312 

Millet  seed,  21,  312 

Millinery,  21,  312 

Mosaic  paving,  21,  312 

Mourning  pins,  21,  312 

Nail  rods,  2  \,  312 

Neckties,  21,  312 

Nets,  2  1 ,  312 

Nitrate  of  lead,  2 1 ,  312 

Nitrobenzole,  21,  312 

Oil  of  petit  grain,  21,  312 

Onyx  goods,  2  i,  312 

Opera  glasses,  21,  312    > 

Ophthalmoscope,  21,  312 

Opium,  21,  312 

Ornamental  biscuit  boxes,  21,  312 

Oval  reeds,  21,  312 

Oxide  of  zinc,  21,  312 

Oxides  of  iron,  21,  312 

Paintings,  2  i ,  312 

Palmetto  hats,  21,  312 

Paper,  2  i,  312 

Parchment  slates,  21,  312 

Patent  gloves,  2 1 ,  312 

Patent  leather,  21,  312 

Patterns  for  slippers,  2 1 ,  312 

Penelope,  2 1 ,  312 

Pepsin  bitters,  21,  312 

Perfumery,  21,  312 

Peruvian  bark,  2  i ,  312 

Philosophical  instruments,  21,  312 

Photographic  mounts,  21,  312 

Piano  keys,  2  i ,  312 

Pickled  herring,  21,  312 

Pictured  tops  for  boxes,  ai,  312 

Pictures  painted  on  porcelain,  21,  312 

Pincers,  2  i ,  312 

Pins,  21,  312 

Plaids,  21,  312 

Plate  glass,  2  i,  312 

Plumbago,  21,  312 

Plush,  2  I,  312 

Polished  window  glass,  21,  312 

Portraits,  21,  312 

Potato  starch,  21,  312 

Quilts,  21,  312 

Radiometer,  21,  312 

Rattan,  2  i ,  312 

Red  lead,  2  i,  312 

Reeds,  2  i,  312 

Reps,  21,  312 

Ribbons,  2  i ,  313 

Rice,  21,  313 

Rocora,  2 1 ,  313 

Rosaries,  2  i,  313 

Rosewood  boxes,  21,  313 

Round  reeds,  2  i ,  313 

Rubber  bags,  21,  313 

Rubber  shoes,  2  i ,  313 

Rugs,  2  I,  313 

RuhmkorfE  coils,  2  i ,  312,  313 

Rush,  21,313 

Saccharine,  21,  313 

Saddlery,  21,  313 

Sago  flour,  21,  313 

Salmon  net  twine,  21,  3:3 

Salmon  seine,  21,  313 
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Sardines,  2  i,  313 

Saxony  dress  goods,  2  i,  313 

Scarfs,  21,  313 

Scotch  caps,  21,  313 

Scrap  iron,  2  1,  313 

Scrap  tobacco,  2  i ,  313 

Scythes,  2 1 ,  313 

Seeds,  21,  313 

Shawl  pins,  21,  313 

Shawls,  2  I,  313 

Shawls  made  of  cotton  and  silk,  21, 

Shears,  2  i,  313 

Sheep  shears,  21,  313     ^ 

Sheepskins,  21,  313 

Shell  opera  glasses,  21,  313 

Shells,  21,  313 

Ship  furniture,  21,  313 

Shirtings  of  linen  and  cotton,  21, 

Shoddy,  21,  313 

Shoes  made  of  silk  and  cotton,  2  i. 

Silk,  21,  313 

Silk  and  cotton'goods,  21,  313 

Silk  and  cotton  linings,  2 1 ,  313 

Silk  and  woolen  cloth,  2  i,  313 

Silk  arrasene,  2  i,  313 

Silk  gloves,  ai,  313 

Silk  hosiery,  2  i,  313 

Silk  laces,  2  i,  313 

Silk  plaited  gloves,  2  i ,  313 

Silk  shoes,  21,  313 

Silk  ties,  2  i,  313 

Similar  description,  2  i,  303 

Skins  dressed  with  the  hair  on,  21, 

Slate  books,  21,  313 

Slipper  patterns,  21,  313 

Snuff,  21,313 

Soda,  21,  313 

Spectacle  lenses,  21,  313 

Spectacles,  2  i,  313 

Split  ash  timber,  2  i ,  313 

Spotted  net,  2  i ,  313 

Square  reeds,  2  i ,  313 

Starch,  2  i,  313 

Statuary,  2  i,  313 

Staves  for  casks,  2  i,  313 

Stearine,  2  i,  313 

Steel,  2  I,  313 

Steel  rail  crop  ends,  21,  313 

Steel  tire  blooms,  21,  313 

Stereoptlcons,  21,  313 

Stockings,  2  I,  314 

Sugar,  21,  314 

Sulphate  of  potash,  2  i ,  314 

Swedish  iron  rail  rods,  21,  314 

Taffeta  gloves,  2  i ,  314 

Taggers'  tin,  21,  314 

Tartar,  2i,  314 

Tea,  21,  314 

Telegraph  cable,  21,  314 

Telescopes,  2  i ,  314 

Terne  plates,  2  i,  314 

Terne  tin,  21,  314 

Thermometers,   21,314 

Thibet  cloth,  21,  314  ' 

Thread  lace,  2  i ,  314 

Tiger-e3'e  penholders,  2  i ,  314 

Tiles,  21,  3x4 


Tin  in  plates,  21,  314 

Tin  plates,  21,  314 

Tissue  paper,  2  i ,  314 

Tobacco,  21,  314 

Tomatoes,  21,  314 

Torchon  laces,  2  i ,  314 

Toys,  21,  303 

Track  tools,  21,  314 

Trimmings  for  hats,  2 1 ,  314 

True  value,  2  i ,  303 
313  Tumblers,  21,  314 

Twine,  2  i,  314 

Twisted  straw,  21,  314 

U.nderclothes,  21,  314 

Urinometer,  2  i ,  314 

Vases,  2  I,  314 

Veils,  2  I,  314 
313  Velours,  21,  314 

Velvet  paper,  21,  314 
313  Velvet  ribbons,  2  i,  314 

Vermilion,  2  i,  314 

Watch  enamel,  21,  314 

Watch  materials,  21,  314 

Wearing  apparel,  21,  314 

Webbing,  2  i,  314 

White  lead,  21,  314 

Wine,  2  I,  314 

Wool,  2  I,  314 

Woolen  dress  goods,  21,  314 

Woolen  goods,  21,  314 

Woolen  underwear,   21,314 

Wool  scoured,  21,  314 
313  Wool  tops,   21,314 

Wool  waste,  21,  314 

Worsted  bindings,  21,314 

Worsted  carpet  bindings,  21,  314 

Worsted  coatings,  21,  314 

Worsteds,  21,  314 

Worsted  yarns,  21,  314 

Wrecked  goods,  2  i,  314 

Yarn,  2  I,  314 

REVERSION,  21,345 

See  Landlord  and  Tenant;  Remain- 
ders AND  Executory  Interests. 

Relation  of  reversioner  and  o-wner  of 
f articular  estate,  see  Landlord  and 
Tenant. 

Adverse  possession,  2  i ,  348 

After  term  of  years,  2  i ,  345 

Conveyance,  2 1 ,  346 
Attornment,  21,  347 
Deed  of  grant,  2 1 ,  346 
Livery  of  seisin,  2  i ,  346 
Of  reversion  in  futuro,   2  i ,  347 
Omissions,  2  i ,  347 
Possibility  of  reverter,  2  I,  347 

Creation,  2  i,  346 

Crops,  7,  242 

Curtesy,  21,348 

Definition,  2  i,  345 

Distinguished  fr®m  reverter,  21,  345 

Dower,  2 1 ,  348 

Executors  and  Administrators 

Will  showing  intention  that  executor 
shall  take  crops,  7,  242 

Incidents  depending  upon  the  seisin  of 
the  reversioner,  2 1 ,  348 
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REVERSION— CoBifV 
Partition,  17,  690 

Action    by    remainderman    or    rever- 
sioner, I  7,  690 

At  common  law,  1 7 ,  690 

Person  holding  particular  estate,  17, 
691 

Statutes,  17,  690 

Tenant  in  possession  against  remain- 
dermen, I  7,  691 

Tenants  and  reversioners,  17,  691 

Where  partition  cannot  be  made  with- 
out prejudice,  i  7,  691 

Whether  thej'  may  be  partitioned,  17, 
691 

Who  may  maintain  the  action,  17,691 
Perpetuities,  18,  352 

In  England,  18,  352 

Possibilities  of  reverter,  18,  352 

Whether  possibilities  of  reverter  exist 
in  United  States,  18,  352 

Whether  rule  applies,  18,  352      \ 
Succession,  24,  358 

At  common  law,  24,  358 

Examples,  24,  358-360 

In  general,  24,  358 

Ownership  substituted  for  seisin,   24, 

359 
Rule  in  the  United  States,  24,  358 
Statute  in  England,  24,  358,  359 
Vested  Interest,  2 1 ,  347 
Contingeticy,  2  i ,  347 
In  general,  21,347 
,  Possibility  of  reverter,  2 1 ,  34S 
Where  fee  passes  to  railroad,  6,  598 
Where  mere  easement  is  acquired,  6,  598 

REVERSIONS  AND  REMAINDERS 
Ejectment  against  remaindermen,  6,  2456 
Ejectment  by  reversioner,  6,  242 

REVERTER,  21,349 

REVIEW,  2 1 ,  349 
See  Bill  of  Review. 

REVISE,  21,349 

REVIVAL,  see  Abatement;  Executors 
AND  Administrators;  Scire  Facias; 
Survival. 

REVIVOR,  see  Bill  of  Revivor 

REVOCATION,  21,  349 
.See  Contract;  Wills. 
Codicils,  see  Codicils. 
Legacies  and  devises,  see  Legacies  and 

Devises. 
Of  agents^  antlwrity,  see  Agency. 
Partnershif,  see  Partnership. 
Powers,  see  Powers. 
Referees,  see  Referees. 
Submission  to  arbitration,  see  Arbitra- 
tion. 

REVOCATION  OF  DEDICATION,  5,410 

REVOCATION   OF    LETTERS   OF  AD- 
MINISTRATION, s#e  Executors  and 
Administrators. 
Surrogates'  courts,  24,  9?$ 

REVOCATION  OF  PROBATE,  see  Pro- 
bate. 

REVOCATION  OF  SUBMISSION  TO  AR- 
BITRATORS, see  Arbitration. 


RE\^^ARDS,  21,389 
See  Salvage. 
Action  for  reward,  2  i ,  403 
Advertising,  3 ,  406 ;  2  i ,  39S 
Agency,  21,  402 
Amount  of  recovery,  2  i ,  394 
Burden  of  proof,  2  i ,  403 
Definition,  21,  389 
Evidence 

Competency  as  witness  of  party  entitled 
to  reward,  2  i ,  395 ;  2  9 ,  563 

Oifer  as  evidence,  21,  394 

Record  of  court,  2  i ,  403 
Finder  of  Property,  3,  848;  7,  987 

Apportionment  of  reward,  7,  988 

Bailee  for  hire  where  reward  is  offered, 
7,986 

Claiming  reward  when  unaware  it  was 
offered,  7,  988 

Fraudulent  procuring  of  reward,  7,  988 

Identification  of  lost  property,  7,  988 

"  Liberal  "  reward,  7,  988 

Tender  of  reward,  7,  988 

Waiver  of  reward,  7,  988 
Fraud  on  part  of  claimant,  2  i ,  400 
Giving  information,  10,  710 
Illegal  contracts,  2  i ,  403 
Knowledge  of  Offer,  1 3 ,  593 ;  2 1 ,  398  ' 

Conflict  of  authority,  2 1 ,  398 

Examples,  2  i ,  398,  399 

No  intent  to  claim  reward,i2i,  399 

Whether  knowledge  is  necessary,  13, 
593;  21,398 
Larceny,   12,  778 
liens,  5,  577;  13,  593 

Detention   of  property  upon   another 
ground,  13,  593 

Ignorance  of  offer  of  reward,  13,  593; 

21,398 
Revocation  of  offer,  1 3 ,  593 
Whether  finder  has  lien,  1 3 ,  593 

Lost  property,  2  i ,  403 

Uuniclpal  Corporations,  1 5 ,  1053 ;  2 1 ,  390 
Power  of  municipality,  1 5 ,  1053  ;   21, 

390 
States  admitting  authority,  i  5,  1053 
States  denying  authority,  15,  1053 

Object  of  reward,  21,  389 

Offer  of  Reward,  2 1 ,  389 

Acceptance  of  offer,  2 1 ,  392 
Advertisement  in   newspaper,   3,  406; 

2  1 ,  391 
As  a  contract,  3,  848  ' 

Consideration,  21,  391 
Handbills,  posters,  etc.,  21,  391 
How  made,  2  i ,  391 
In  writing,  2  i ,  391 
Knowledge  of  Offer,  13,  503;  2 1 ,  398 

Conflict  of  authority,  21,  398 

Examples,  2  i ,  39S,  399 

No  intent  to  claim  reward,  2  i,  399 

Whether  knowledge    is    necessary, 
13,  .593;  21,398 
Nature  of  offer,  2  i ,  391 
Notice  of  acceptance,  2  i,  392 
Offer  as  evidence,  2  1 ,  394 
Oral  offer,  2 1 ,  391 
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ReTocation  of  Offer,  2 1 ,  392 

At  what  time  revocation  can  be  made, 
2  I  >  392 

In  general,  2  i,  392 

Whether  offer  is  revoked  by  lapse  of 
time,  2  1 ,  393 
Statute  of  frauds,  21,  392 
To  particular  person,,  2  i,  391 
To  public,  21,  391 
To  whom  made,  2  i ,  391 
When  contract  becomes  binding,  21, 

Performance,  3,  848;  2  i,  394 
Several  claimants,  2  i ,  399 
Sufficiency  of  Perfbrmance,  2  i ,  395 
Arrest  and  conviction  of  criminal, 

2 1 ,  396 
Delivery  of  fugitive  at  certain  place, 

2 1 ,  397 
Examples,  2 1 ,  396,  397 
Furnishing  means  of  getting  proof, 

2 1 ,  396 
In  general,  2 1 ,  395 
Knowledge  of  offer,  a  i ,  398 
Oifer  for  capture  of  two,  2  i,  397 
Offer   for    conviction    of    particular 

crime,  2  i ,  397 
Sentence  indefinitely  suspended,  2  i , 

397 
Substantial,  performance,  21,  396 
Verdict  of  guilty,  2  i ,  397 
Waiver  of  substantial  performance, 

2 1 ,  397 
Waiver  of  substantial  performance,  2  i 

397 
Performance  by  agent,  2  i,  403 
Person  performing  service,  21,  394 
Pleading,  2  i ,  404 
Police  and  Other  Officers 
Whether  They  May  Kecover,  3 ,  835 ;  2  i , 
400 

See  infra.  Public  Officers. 
Puhlic  Officers,  ig,  530;  21,  390 
Sek  infra.  Sheriffs. 
Performance  of  official  duty,  19,  530, 

539 
Unofficial  services,  ig,  539 
Whether  They  May  Recover,  3 ,  835 ;  2 1 , 
400 

Examples,  2  i ,  400-402  , 
Where  services   were  extra-ofBcial, 

2  I,  400 
Where  services  were  within  scope  of 
duties  as  officer,  21,  401 
Railroad  companies,  21,  390 
Receiving  stolen  property,  20,  447 
Record  of  court,  2 1 ,  403 
Recovery  of  property,  3 ,  406 ;  2  i ,  400 
Recovery  pro  rata,  2  i ,  400 
Reward  offered  for  death,  g,6io 
Several  Claimants,  2 1 ,  399 
Bill  of  interpleader,  2  i,  400 
Part3'  first  complying,  2  i ,  399 
Several    persons     furnishing    distinct 
pieces  of  information,  21,  399 
Sheriffs,  2 1 ,  400 

See  infra,  Public  Officers. 


Examples,  2 1 ,  400-402 

Where  services  were  extra-official,  2  i , 
400 

Where  services  were  within  the  scope 
of  duties  as  officer,  2  i ,  401 
Statute  of  frauds,  2 1 ,  392 
Taking,  for  helping  to   recover    stolen 

goods,  3,  406;  21,  400 
Voluntary  surrender  of  criminal,  2  i ,  394 
Waiver  of  substantial  performance,  2  i , 

397 
When  Person  Is  Entitled  to  a  Reward,  3 ,  848 
Performance  of  conditions,  3,  848;  21, 

394 
Who  May  Offer,  2 1 ,  389 

In  general,  2  i ,  389 

Liability  of  municipal  and  other  of- 
ficers on  offer  of  reward,  2  i ,  390 

Municipal    corporations,    see     infra, 
Municipal  Corporations. 

Power  of  governor  to  offer,  8,  1404 

Railroad  company,  2  i ,  390 
Who  May  Recover,  2  i ,  394 

See  infra.  Public  Officers. 

"Amount  of  recovery,  2  i ,  395 

Competency  as  witness  of  party  en- 
titled to  reward,  2 1 ,  395 

In  general,  21,  394 

Recovery  by  employee,  2  i ,  394 

Several  claimants,  21,  399 

Voluntary  surrender  by  a  criminal,  2 1 , 

394 
Witnesses 

Competency   as   witness  of  party  en- 
titled to  reward,  2X,  395;  2g,  563 

Informer  or   prosecutor,  21,  395;  29, 

563 
RIDGLING,  2 1 ,  404 
RIGGING,  21,  404 
RIGHT  HEIRS,  21,  404 
RIGHT  IN  ACTION,  21,  404 
RIGHT  OF  ACTION,  2 1,  404 
See  Cause  of  Action. 
Bonds,  17,  526  , 

Code  provisions,  17,  527 
Examples,  17,  526-528 
Name  of  obligee,  17,  526 
Party  aggrieved,  17,  527 
Person  intended  to  be  secured,  i  7,  527 
Real  party  in  interest,  17,  526-528 
Statutes,  17,  527 
RIGHT  OF  COMMON,  21,405 

See  Commons;    Profits   X   Prendre. 
RIGHT  OF  CONSCIENCE.  21,  407 
RIGHT  OF  DOWER,  see  Dower. 

Unde  nihil  habet,  5,  925 
RIGHT  OF  LIEN,  21,405 
RIGHT  OF  POSSESSION,  21,405 
RIGHT  OF  POSTLIMINIUM,  21,40s 
RIGHT  OF  PROPERTY,  21,405 
RIGHT     OF    SEARCH,     see    Interna- 
tional   Law;    Searches    and    Seiz- 
ures. 
RIGHT  OF  WAY,  21,405 
See  generally.  Ways. 
See  Highways;  Private  Ways;  Tele- 
graphs AND  Telephones. 
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RIGHT  OF  ^A.Y— Cont'd 
Railroads 

Acquisition      by     public    grant,     see 

Grants. 
Acquisition    by    right  of  eminent  do- 
main, see  Eminent  Domain. 
Abandonment,  19,836,  839;  21,405 
Abandonment    of    condemnation   pro- 
ceedings, see  Eminent  Domain. 
Effect  of,  ig,  837 
Examples  of,  19,  836,  837 
Grant  from  private  person,  19,  854 
Of  a  road,  19,  837 
Presumption  of  possession  by  original 

owner,  i  9,  837 
Sale  or  transfer  of  the  right  of  way, 

I  9,  836 
What  constitutes  an,  19,  836 
Acquisition  by  dedication,  19,  842 
Acquisition  by  License  or  Implied  Grant, 
19,  841,  859 
Enforcement  of  license  inequity,  19, 

859 
Examples  of  implied  grants,  i  9,  860 
Revocable  at  will,  19,  858,  859 
Right  of  railroad  to  enter  under  parol 

license,  19,  858 
Right  to  damages,  i  9,  860 
To    connect    tracks    with    road,    19, 

859 

When  acquisition  by  implied  -grant  ex- 
ists, 19,  860 

Where    licensee    has  made   improve- 
ments, I  9,  859 

Width  of  land,  19,  8^8 
Acquisition  by  Purchase  or  Private  Grant, 

1 9 ,  842 

Abandonment,  ig,  855 

Conditions,  19,  847     , 

Action  for  damages  for  breach,  19, 

853 
Breach  of  conditions  precedent,  19, 

8S3 
Breach  of  conditions  subsequent,  19, 

852 
Building  of  fences,  19,  851 
Conditions     subsequent    and     cove- 
nants, I  9,  S49 
Construction,  19,  848,  849 
Covenants   running   with   the   land, 

ig,  850 
Examples,  846,  847 
Failure   to  perform  conditions,  19, 

847 

Failure  to  perforin  conditions  prece- 
dent, I  9,  852 

Grantor  neglecting  to  avail  himself 
of  th^  breach,  19,  853 

Instances  of  grants  of  right  of  way 
on  conditions,  ig,  847 

Reentry,  ig,  852 

Relief  in  equity,  19,  853 

Specific  performance,  19,  852 

Stipulation  as  to  location  of  depots, 
19.851 

What  is  a  sufficient  compliance  with 
conditions,  19,  848 


522 


Where  performance  does  not  neces- 
sarily precede  the  vesting  of  estate, 
19,  849 
Whether  condition  is  a  precedent  or 
subsequent,  i  g,  847 
Contract   for   conveyance   of   right  pf 

way,  19,  855 
Damages  for  breach  of  contract,   19, 

856 
Easement,  ig,  844 
Examples,  i  g ,  846,  847 
Executory  Contracts  for  Conveyance  of 
Right  of  Way,  i  g,  855 
Action   for  failure  to  pay  purchase 

price,  ig,  858 
Breach  of  contract  by  company,  ig, 

857 

Contract  to  exclude  other  railroads, 
i«,  858 

Damages  for  breach,  i  g,  856 

Entry  on  land  against  owner's  will, 
19,  857 

Relief  in  equity,  ig,  857 

Right  of  railroad  company  to  enter 
into,  19,  85s 

Specific  performance,  19,  856 

Void  contract,  19,  858 
Failure  of  consideration,  ig,  854 
Fee  simple,  ig,  844 
Foreign  railroad  acquiring  right  of  way, 

19,842 
Homestead,  19,  846 
Husband,  i  g,  846 
Inability  to   purchase   as   a   condition 

precedent  to  acquisition  by  eminent 

domain,  19,  844 
In  general,  ig,  S46 
Nonuser,  19,  855 
Power  to  alienate,  1 9,  845 
Property  in  right  of  way  acquired  by 

purchase,  19,  844 
Railroad's  right  to  acquire  right  of  way 

by  purchase,  i  9,  842 
Restraining  execution  of  judgment,  1 9, 

845 
Restraining  proceedings  to  eject  rail- 
road until  it  can  protect  its  title,  19, 

845 
Restriction  as  to  use,  19,  854 
Resulting  trusts,  19,  856 
Eights  and  Obligations,  1 9 ,  842 

All  necessary  to  the  enjoyment  of  the 

right,  19,  843 
As  though  right  was  secured  by  emi- 
nent domain,  ig,  842 
Examples,  ig,  S42,  843 
In  general,  19,  842 
Necessary  ditches,  19,  843 
Removal  of  timber,  19,  843 
Right  to  construct  culverts,  19,  843 
Klght  to  Protect  an  Imperfect  Title  by 
Eminent  Domain,  1 9,  845 
Restraining  proceedings  to  eject  rail- 
road until  it  can  protect  its  title, 
19.  845 
Specific  performance   of   contract  for 
right  of  way,  i  g ,  S56 
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Testamentary  trustees,  19,846 
What  amounts  to  a  sale  of  right  of  way, 

19,843 
Whomay  convey  a  right  of  way,  19,846 

Adverse  possession,  acquiring  by,  i,  297 

A  mere  easement,  6,  531 

Appropriation  of  fee,  i  9,  840 

Construction  contracts,  i  9,  872 

Covenants  running  with  the  land,  1 9 ,  850 

Definition,  19,  839 

Ejectment,  6,  232;  19,  841 

Eminent  Domain,  6,  537 

Acquisition  by  right  of  eminent  domain, 
see  Eminent  Domain. 

Entering  upon  land  in  which  it  has  ac- 
quired no  right  of  way,  i  9,  840 

Fires  caused  by  operation   of   railways, 
8,  I 

Grant 

By  deed  in  fee  simple,  19,  839 
Conditions  or  covenants  regarding  sta- 
tions, 23,  122 

How  acquired,  19,  840 

Injunctions 

Where   there   are  conflicting  claims  as 
to,  I  o,  973 

Ownership  of  the  railroad,  19,  839 

Power  of  legislature  to  appropriate  fee, 
1 9 ,  840 

Property  of  the  railroad,  19,  839 

Public  Lands,  i  9,  371 

Grant  of  public  lands  construed  to  ex- 
cept railroad's  right  of  way,  19,  372 

Recording  acts,  20,  540 

Rights  where  railroad  has  acquired  fee, 
1 9 ,  841 

Statutor3'  limit,  6,  541 

Telegraphs  and  Telephones,  2  5 ,  756 

Compensation  to  owner  of  fee,  25,  756 
Contract   for   exclusive   right,   3,885; 

25,757 
Line    constructed   for  use  of  railroad, 

25.  756 
Right  of  way  acquired  by  contract,  25, 

757 

Whether  company  entitled  to  compen- 
sation, 25,  756 
Trespass,  19,  840  ;  2  6 ,  635 
Where   owner   has  given    permission   to 

enter  and  construct  road,  19,  841 
Whether  an  incumbrance,  19,  839 
Whether  track  must  be  in  center  of  right 

of  way,  19,  831 
Width  of  Way,  19,861 

Examples,  19,  861,  862 

Fixed  by  statute,  ig,  S61 

License,  i  9,  858 

Presumption  as  to  width  of  way,  19, 
861 

Where  obtained  by  purchase,  i  9,  86i 
RIGHTS,  21,  406;  23,  441 
As  to  store  order  acts,  see  Store  Order 

Acts. 
Due,  6,  42 

Inns  and  innkeepers,  1 1,  54,58 
Legal  rights,  3,  824 
Own  right,  17,  298 


Right,  debt,  or  duty,  2  i ,  406 
Rights  in  personam  and  rights  in  rem,  3, 
824 

RIGHT  TO  BEGIN,  see  Open  and  Close. 

RIGHT  TO  OPEN  AND  CLOSE,  see  Open 
AND  Close. 

RIGHT  TO  TRIAL  BY  JURY,  see  Con- 
stitutional Law. 

RING,  21,  407 

RING  DROPPING,;/,  702 

Aiding  and  abetting  ring  dropping,  7,702 
RINGING  UP,  21,408 
RING  LEADER,  21,408 
RIOT,  21,  408 

See  generally,  Affray. 

See  Rout  ;  Strikes  ;  Unlawful  As- 
sembly. 

Act  likely  to  create  apprehension,  2  i , 
409 

Conviction,  2  i ,  410 

County's  liability  for  property  destroyed 
by  a  mob,  4,  368;   15,  1158' 

Definition,  21,  408 

Essential  elements  of  riot,  2  i,  409 

Excusing  carriers  of  goods  for  delay  in 
delivery,  a,  847 

Express  companies,  7,  563 

Fire  insurance,  7,  1043 

Indictment.  21,  410 

Conviction  for  assault,  4,  649 

Inflaming  the  public  mind,  4,  618  - 

Liability  of  MuniclpaJity  for  Property  De- 
stroyed by  Mobs,  4,  368 
Constitutionality  of  act,  15,  1158 
Examples,  15,  1158,  1159 
Judgment,  15,  1161 
Liability  at  common  law,  15,  1158 
Measure  of  damages,  15,  1161 
Notice  to  municipal  authority,  15,  1160 
Size  and  character  of  mobs,  15,  1158 
Statutory  liabilitj',  15,  115S 
Whether  founded    upon   contract,   15, 
1158 

Manslaughter,  2  i,  410 

"Mob,"  15,698 

Necessity  of  consummation  of  contem- 
plated act,  2  1 ,  409 

Necessity  of  violence  and  turbulence, 
21,  409 

Proof,  21,  410 

Proof  of  agreement,  21,  410 
Riotous  proceedings  in   former  years, 
2  I,  410 

Res  gestse,  21,  117 

Rioters  and    strikers    stopping  trains  in 
the  hands  of  receivers,  3,  787 
RIOTOUS,  21,411 
RIPARIAN  RIGHTS,  2  i,  411;  28,  947 

See  Accretion  ;  Fish  and  Fisheries; 
Floods;  Irrigation-  Mills;  Navi- 
gable Waters  ;  Surface  Wa- 
ters; Underground  Waters; 
Waters  and  Water  Courses. 

Appropriation,  see  infra,  Prior  Ap- 
propriation. 

Boom   Company,  see    Boom  Companies. 
Interference  by  boorh  owners,  2,  471 
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RIPARIAN  RIGHTS— Co«i'(f 
Bridges  and  Culverts,  28,  966 

Exaipples,  28,  g66-g68 

Floods,  28,  968 

In  general,  28,  966 

Liability,  2  8 ,  966 

Railroad  company,  28,  967 
Cloud  on  title,  28,  948 
Dams,  28,  957 

See  Dams. 

Backing  of  water,*2  8,  959 

Examples,  28,  957-963- 

Extraordinary  flow,  28,  961 

In  general,  2  8,  957 

Intention  to  operate  machinery  requir- 
ing more  tlian  usual  flow,  28,  958 

Liability  of  dam  owner,  28,  959-^2 

Operation  of  machinery,  28,  958 

Purposes  for  which  water  is  accumu- 
lated, 28,  957 

Stagnant  waters,  28,  960 

Unusual  rise  of  water,  28,  961 

Withdrawing  from  another  the  use  of 
waters,  28,  958 
Embankments,  2  8 ,  963 

Floods,  28,  963,  964 

Freshets,  28,  963 

Injured  party  protecting  himself  with 
embankments,  28,  965 

Loss  of  right  to  return  to  old  channel, 
28,  964 

Return  of  stream  to  old  channel,  28, 
964 

Right  to  erect,  28,  963 

Surface  waters,  28,  965 

Throwing  water  upon  another's  land, 
28,  963 
Exclusive  use,  see  infra,  Prior  Appro- 
priation. 
Extent  of,  28,  949 

Character  and  size  of  the  stream,  28, 

952 
Detention  and  Obstruction,  2  8 ,  955 
By  Bridges  and  Culverts,  28,  966 

Examples,  28,  966-968 

Floods,  28,  968 

In  general,  28,  966 

Railroad  company,  28,  967 
Dams,  28,  957 

Backing  of  water,  28,  959 

Examples,  28,  957-963 

Extraordinary  flow,  38,  961 

In  general,  28,  957 

Intention  to  operate  machinery  re- 
quiring more  than  usual  flow,  2  8 , 
958 

Liability  of  dam-owner,  28,  659- 
962 

Operation  of  machinery,  28,  958 

Purpose  for  which  water  is  accu- 
mulated, 28,  957 

Stagnant  waters,  28,  960 

Unusual  rise  of  water,  28,  961 

Withdrawing  from  another  the  use 
of  waters,  28,  958 
Embankments,  2  8 ,  963 

Floods,  28,  963,  964 
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Freshets,  2  8 ,  963 

Injured   party    protecting   himself 

with  embankments,  28,965 
Loss  of  right  to  return  to  old  chan- 
nel, 28,  964 
Return  of  stream  to  old  channel, 

28,  964 
Right  to  erect,  28,  963 
Surface  waters,  28,  965 
Throwing  water   upon    another's 
land,  28,  963 
Liabilitj',  28,  966- 
Diverslon  of  Water,  28,  978 

By  change  of  channel,  28,  982 
Continuing  injury,  28,981 
In  general,  28,  978 
Injunction,  28,  giSo  ■ 
Lessening  the  supply,  28,  978 
Liability,  28,  978-982 
Measure  of  damages,  28,  983 
Mode  of  diversion,  28;  982 
No  actual  injury,  28.  980 
Nominal  damages,  28,  980 
Prescriptive   right  to  new  channel, 

28,983 
Upon  another's  land,  28,  978 
Upon  his  own  land,  28,  978 
Diverting  water,  28,  950 
In  bed  of  stream,  28,  984 
In  general,  28,  949 
Other  proprietors,  28,  949 
Pollution,  see  infra,  Pollution. 
Qualified,  28,  949 
Quantity  of  Water  Used,  2  8 ,  950,  953 
For  Domestic  Purposes,  2  8 ,  953 
Generation  of  steam,  28,  954 
In  general,  28,  953 
What  are  domestic  purposes,  28, 

954 
Non-riparian  purposes,  28,  955 
Ice,  3,  166 

lAjunctlon,  see  Injunction. 
Diversion  of  water,  2  8 ,  980 
Pollution  of  waters,  28,  970 
Islands,  1 1 ,  868 
Mills,  see  Mills. 
Nature  of,  28,  947 
Examples,  2  8,  948 
In  general,  28,  947 

Who  are  not  riparian  owners,  28,  948 
Nonuser,  28,  949 
Pollution,  28,  968 
By  Discharge  of  Sewage,  2  8 ,  974 
Drainage,  28,  975 
Examples,  28,  974-977 
Faulty  construction  of  sewers,  2  8 ,  975 
General  rule,  28,  976 
In  general,  28,  974 
Municipal  corporations,  28,  974 
By  mining  operations,  28,  977 
Examples,  28,  968-972 
In  general,  28,  968 
Injunction,  28,  970 
Joint  liability  by  several,  28,  971 
Measure  of  damages,  28,  969 
Natural    and    ordinary    use   of  water 
course,  28,  971,  972 
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Operation  of  Mills  and  Factories,  2  8,972 
See  Mills. 
Dye  stuffs,  28,  973 
Examples,  28,  972-974 
In  general,  28,  972 
Poisons,  2  8.  973 
Tan  yards,  2  8 ,  973 
Pollution  by  complainant,  28,  969 
Prescription,  28,  970 
Slaughter-houses,  28,  978 
Stagnant  water,  28,  970 
What  amounts  to  pollution,  28,  971 
Prescription 

Pollution  of  waters,  28,  970 
Prior  Appropriation,  2  8 ,  984 
Common-law  rule,  28,  984 
Doctrine  in  Pacific  States,  2  8 ,  987 
Prescription,  see  Prescription. 
Abandonment,  28,  1000 
Adverse  possession,  28,  1000 
Change  pf  place  of  appropriation,  2  8 , 

998 
Change  of  stream  to  diflerent  drain- 
age, 2  8 ,  999 
Change  of  use  of  appropriation,  2  8 , 

998 
Examples,  28,  9S7-990 
Extent  of  Right,  2  8 ,  995 
Examples,  28,  995-998 
In  general,  28,  995 
Limited  to  use  for  which   appro- 
priation is  made,  2  8 ,  995 
Property  rights  in  stream,  28,  997 
Subsequent  Appropriators,  2  8 ,  997 
Certain  days  of  the  week,  2  8 ,  998 
Extraordinarily  high  water,  28, 

998 
In  general,  28,  997 
In  residue,  28,  997 
Surplus,  28,  998 
Tributaries  of  stream,  2  8,  997 
Federal  statutes,  28,  982 
Foundation  of  the  right,  28,  990 
How  Effectuated,  2  8 ,  992 

Acts  showing  intent,  2  8 ,  992 
Cutting  of  ditch,  28,  994 
Ditch  companies,  28,  992 
Diversion  of  water,  2  8 ,  994 
Failure  to  comply  with  statute,  28, 

995 
Intent,  28,  992 
Intention  alone,  28,  994 
Mill  purpose,  28,  993 
Notice,  28,  994 
Relation  of  rights,  28,  994 
Speculative  purpose,  28,  993 
Test  of  priority,  2  8 ,  993 
What   amounts   to   appropriation, 

2  9,993-995 
How  lost,  28,  1000,  looi 
Nonuser,  2  8,  1000 
Prior  appropriator  as  riparian  owner, 
28,  lOOI 

To  Wliat  Lands  and  to  VThom  Applica- 
ble, 2  8,  990 

Abolition  of  common-law  doctrine, 
2  8 ,  990 


As  first  established,  28,  990 
Legislation,  28,  990 
Prior   purfchaser,   etc.,   from  gov- 
ernment, 28,  991 
Public  lands  in  the  United  States, 

2  8,  990 
Rights  acquired  subsequent  to  acts 

of  congress,  28,  991 
State  lands,  28,  990 
Transfer  of  Bight,  2  8 ,  999 

Analogous  to  transfer,  28,  999 
As  appurtenant  to  land,  28,  1000 
Deed,  28,  999 
Examples,  28,  999,  1000 
In  general,  28,  999 
Verbal  sale,  28,  999 
In  general,  28,  984 
Person  who   first  erects  his  mill,   28, 
986 
Right  to  construct  wharves  and  piers  ex- 
tending to  low  watermark,  -.a,  505 
Right  to  erect  dams,  see  Dams. 
Specific  performance,  22,  941 
Title  to  bed  of  fresh  water  stream,  2,  506 
Title  to  bed  of  stream,  2,  506 
Town  as  riparian  owner,  26,  163 
Wharves,  2  9 ,  65 
See  Wharves. 

Chicago  lake  front  cases,  29,  69 
Erection  by  other  than  riparian  owner, 

29,68 
Exclusive  right,  29,  68 
Extent  of  riparian  owner's  right,  29,66 
In  navigable  waters,  29,  67 
Legislative  control  over,  29,  69 
Limitations  on  riparian  rights,  29,  69 
Nuisances,  29,  67 
Obstruction  to  navigation,  2  9 ,  67 
Power  of  legislature,  29,  65 
Property  right,  29,  72 
Right  to  erect  wharf,  2  9 ,  65 
Taking  away  right  without  compensa- 
tion, 2  9 ,  72 
Who  are  riparian  owners,  28,  947-949 
RIPRAP,  21,  411 
RISING,  21,411 
RISK,  21,411 

See  Fire  Insurance. 
Owner's  risk,  17,  300 
.  Port  risk,  i  4,  347 ;  i  8  ,  838 
RIVERS,  see    Accretion  ;    Boom    CoMr 
pany;    Floods;    Lakes  and  Ponds; 
Navigable    Waters;     Riparian 
Rights  ;  Water  and  Water  Courses. 
Banks,  16,  249 
Bed,  16,  249 
Bed  of  river,  2,  160 
Definition,  16,  249 
Main  branch  of  a  river,  2,  514 
Main  river,  14,   i 
Municipal  corporations,  15,  1005 
Parts,  16,  249 
Shores,  16,  249 

Whether  Public  Property,  16,  250 
In  Alabama,  16,  250 
In  Arkansas,  16,  250 
In  California,  16,  250 
525  Vol.  II. 


Eoad. 


INDEX-DIGEST. 


Bobbery. 


RIVERS— CoB^'rf 
Whether  Public  Property — Cont'd 

In  Delaware,  i6,  253 

In  England,  16,  257 

In  Georgia,  16,  254 

In  Illinois,  i  6,  253 

In  Indiana,  i  6,  250 

In  Iowa,  I  6,  250 

In  Ireland,  16,  257 

In  Kansas,  i  6,  251 

In  Kentucky,  16,  254 

In  Maine,  16,  254 

In  Maryland,  16,  254 

In  Massachusetts,  16,  254 

In  Michigan,  16,  254 

In  Minnesota,  16,  251 

In  Mississippi,  16,  255 

In  Missouri,  16,  251 

In  Nevada,  16,  251 

In  New  Hampshire,  16,  255 

In  New  Jersey,  16,  255 

In  New  York,  i  6,  255 

In  North  Carolina,  16,  256 

In  Ohio,  16,  256 

In  Oregon,  16,  251 

In  Pennsylvania,  16,  252 

In  Rhode  Island,  16,  256 

In  South  Carolina,  16,  256 

In  Tennessee,  16,  252 

In  Vermont,  16,  256 

In  Virginia,  16,  252 

In  West  Virginia,  16,  252 

In  Wisconsin,  16,  256 
ROAD,  16,  965;  21,  412 

See   Crossings;    Highway;   Law    of 

THE  Road;  Private  Way;  Streets. 
By-road,  see  By-road. 
Compared  with  way,  2  i ,  412 
In  maritime  law,  2  i,  413 
In  sense  of,railroad,  2  i,  413 
Private  road,  2 1 ,  413 
Public  road,  21,  413 
Road  bed,  21,  413 

Road  equivalent  to  public  road,  2 1 ,  413 
Roadway,  2 1 ,  413 
ROBBERS,  21,413 
See  Bill  of  Lading  ;  Marine  Insur- 
ance; Robbery. 
Bobbers  and  Thieves 

In  bill  of  lading,  2,  238 
ROBBERY,  21,414 

See  generally,  Larceny. 

See  Receiving  Stolen  Property. 

Animus  Furandl,  2  i ,  426 

Common  intent,  21,  427 

Indictment,  2 1 ,  430 

In  general,  21,  426 

To  convict  two  or  more,  2 1 ,  427 
Another's  property,  21,425 
Belligerent  rights,  2  i ,  426 
Carrying  away,  a  i ,  416 
Claim  of  title,  2 1 ,  426 
Consent  of  injured  party,  2  i ,  424 
Conspiracy  to  commit,  4,  597 
SefiniUon,  2 1 ,  414 

See  infra.   Statutory   Definition. 
Dying  declarations,  6,  106 
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Essentials,  see  infra,  Fear;  Force; 
Must  Be  Against  Will  of  Prose- 
cutor. 

Evidence,  21.  431 

Competency,  2  i,  431 

Competent  evidence,  2  i ,  431 

Examples,  21,  431,  432 

Felonious  intent,  21,  431 

Incompetent  evidence,  2  i ,  432 

In  general,  21,  431 

Miscellaneous  matters  of  evidence,  21, 

434 
Sufficient  to  support  conviction,  2 1 ,  433 
Testimony  of  person  robbed,  2 1 ,  433 
Variance,  21,  431 
Fear,  21,  42 1 

See  infra,  Threats. 

Arising  after  property  is  parted  with, 

2  I,  422 
Indictment,  21,  430 
In  general,  21,421 
Must  precede  taking,  21,  422 
Of  injury  to  another,  21,  422 
Of  Injury  to  Character,  2  i ,  423 

Examples,  21,  423,  424 

In  general,  2  i,  423 

Sodomy,  2 1 ,  423 
Of  injury  to  property,  2  i,  422 
Of  injury  to  the  person,  21,  422 
What  fear  sufficient,  21,  421 
Force,  21,  418 

At  time  of  taking,  21,  418 

Indictment,  2x,  430 

In  general,  2  i,  418 

Intentional  force,  21,  420 

Intention  to  overpower  party,   21,  419 

Nature  of  the  force,  2 1 ,  418 

Prosecutor   not    aware   of    force,    2 1 , 

420 
Slight  resistance,  2  i ,  419 
Snatching,  2 1 ,  420 
Taking  by  means  of  trick,  2 1 ,  420 
Used  to  prevent  resistance,  2  i,  419 
"From  the  person,"  8,  982 
Homicide  in  Perpetration  of,  g ,  566 

See  generally.  Homicide. 
Indictment,  2 1 ,  427 

Against  the  will  of  person  robbed,  2  i , 

429 
Animus  furandi,  21,  430 
Description  of  property,  2i,  428 
Examples,  2  i ,  427 
Fear,  21,  430 
Force,  2  1 ,  430 

For  robbery  in  the  first  degree,  con- 
viction of  robbery  in  the  second,  15, 

368 
From  the  person,  2  i ,  429 
Grand  larceny,  21,  431 
Included  offenses,  2  i ,  430 
In  general,  2  i ,  427 
Larceny,  1 2,  863 ;  2  i ,  430 
Larceny  from  the  person,  2  i,  431 
On  statute,  2  i ,  428 
Ownership,  2  i ,  428 
Requisites  generally,  2  i ,  427,  428 
Value,  21,  430 
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Inns  and  innkeepers,  ii,  57 
Instructions,  21,  434 
Intent,  21,  427 

Common  intent,  21,  427 

Evidence,  2  i,  431 

Indictment,  2  i,  427 

In  general,  2  i ,  426 

To  convict  two  or  more,  2  i ,  427 
Jeopardy,  1 1 ,  943 

Robbery  and,  1 1 ,  943 
Larceny,  i  2 ,  863 ;  2 1 ,  430 

Distinguished  from,  12,763,  791;   21, 

415 

Verdict,  12,  884 
Libel  and  slander,  13,  344 
Merger,  15,  3^7 
Must  be  against  v^ill  of  prosecutor,  2  i , 

424 
Officers  and  agents  of  private  corpora- 
tions, I  7,  6g 
On  the  road,  i  7,  187 
Ownership,  2 1 ,  429 

Indictment,  21,  429 
Person  of  party  robbed,  2  i ,  424 
Postal  Laws,  i  8 ,  S63 

Dangerous  weapons,  i  8 ,  864 

Examples,  18,  864 

Indictment,  18,  864 

Intent,  18,  864 

Provisions  of  the  statute,  18,  863 
Presence  of  party  robbed,  2  i ,  424 
Property  of  person  robbed,  2  i ,  425 
Receiving  stolen  property,  20,  442 
Bes  Gestse,  21, 116 

Complaint  as  to  a  robbery,  21,  116 

Examples,  21,  116,  117 

In  general,  21,  116 
Resistance,  2  i ,  419 
Snatching,  2  i ,  420 
Statutory  Definition,  2  i ,  414 

In  Illinois,  2  i,  415 

In  Iowa,  21 ,  415 

In  Missouri,  21,  415 

In  Ohio,  2  1 ,  415 

In  Wyoming,  2  i ,  415 
Takirig  by  means  of  a  trick,  2  i ,  420 
Taking  must  be  from  person  or  in  pres- 
ence of  party  robbed,  2  i,  424 
The  taking,  21,  416 
The  thing  taken,  2 1 ,  417 
Thing  taken  must  be  property  of  another, 

2  1 ,  425 
Tlureats,  21,  423;  25,  1067 

See  infra.  Fear. 

Compelling  person  to  open  door,  25, 
1067 

Examples,    21,    423,    424;    25,    1067, 
1068 

Extortion  of  money  by  means  of  threats, 
2S,  1065 

In  general,  2  i ,  423 ;  2  5 ,  1067 

Injury  to  party,  25,  1068 

Mobs,  25,  1068 

Sodomy,  2  i ,  423 

Threat  of  prosecution  for  crime,  ai, 

Trick,  2  1 ,  420 


Value,  21,  417 

Indictment,  2 1 ,  430 

Variance,  i  2 ,  863  ",21,  431 

Witnesses 

Informer  or  prosecutor,  29,  562 
Testimony  of  person  robbed,  2  i ,  433 
ROCK 

Blasting 
•Liability  for,  14,  839 

Manufacture  of  rocks,  14,  261 

Rock  in  place,  15,  531 
ROGATORY,  see  Letters  Rogatory. 
ROGUE,  2  1,435 

See  Vagrant. 

Libel  and  slander,  13,  346 
ROLL,  2 1 ,  435 

See  Records. 
ROLLING  STOCK,  21,435 

See  Railroads. 

As  fixtures,  8,  64 

Whether  subject  to  execution,  8 ,  634^ 
ROMAN    CATHOLIC    CONFESSIONAL, 

see  Privileged  Communications. 
ROOM,  21,436 

Private  room,  19,  95 
ROOTS,  2 1 ,  436 
ROUND,  21,436 
ROUT,  2  1 ,  436 

See  Riot  ;  Unlawful  Assembly. 
ROUTE,  21,  ^36 
ROVERS,  14,378 

In  bill  of  lading,  2,  238 
ROWLETT'S  TABLES,  see  Usury. 
ROYALTIES,  21,437 
ROYALTY,  see  License  (Patent  Law)  ; 

Patent  Law. 
RUBBISH,  21,437 
RUDELY,  21,437 
RULE,  2 1 ,  437 
RULE  ABSOLUTE,  21,  438 
RULE  AGAINST   PERPETUITIES,  see 

Perpetuities. 
RULE-DAYS,  21,439 
RULE  IN  SHELLEY'S  CASE,  see  Shel- 
ley's Case. 
RULE  NISI,  21,439 
RULES 

Legislature,  23,  162 

Of  Court,  2  1 ,  437 
See  Courts. 

"  Before  the  argument,"  1,  716 
Conclusiveness  of  court's  instructions, 

2  1 .  437 
Conflict  with  constitution  or  law  of  the 

land, 2  I,  438 
Custom,  2  1 ,  438 
Definition,  2  i ,  437 
Discretion  of  court,  2 1 ,  438 
General  and  special,  2  i ,  437 
In  general,  2  i,  437 
Irregularity  in  a  particular  case,  2  i ,  438 
Necessity  of  written  rules,  2  i ,  438 

Of  decision,  5,  349 

Bemedles 

In  United  States,  18,  421 

Rules  of  course,  2  i ,  439 

Rules  of  property,  2  i ,  439 
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Eules  to  Show  Cause 
Quo  warranto,  ig,  679 
Whether  process,  ig,  223 
RUM,  see  Intoxicating  LiqyoRS. 
RUMOR,  21,  439 
RUN,  21,439 

Running  daj-s,  5,  544 
RUNNING 

Running  along,  2,  504 

Running  to,  ig,  834 
RUNNING  ACCOUNT,  21,  439 
RUNNING  AT  LARGE,  12,898-900 
RUNNING  FREE,  16,294 
RUNNING  SWITCH,  21,  439 

See  Flying  Switch. 
RUNNING  WITH   THE  LAND,  4>  474; 
12,  730;  21,  440 

As  to  covenants   running  toith  the  land ^ 
see  Real  Covenants. 
RURAL  LANDS 

As  to  taxation  by  city,  see  Local  As- 
sessments; Taxation. 
RUST 

In  bill  of  lading,  a,  236 

SABBATH,  2 1 ,  440 

See  Sunday. 

Sabbath  for  Sunday,  10,  547 
SABBATH  BREAKING,  see  Sunday. 
SACRIFICE,  21,  440 
S^VITIA,  21,  440 
SAFE  CONDUCT,  21,440 
SAFE  DEPOSIT  COMPANIES,  21,440 

Care  inquired  of  company,  21,  440 

Co-tenancy  in  a  safe,  2  i,  441 
,  Garnishment,  8,  1156 

Powers  in  general,  2  i ,  441 
SAFELY,  21,  441,  442 
SAFE  PORT,  2 1 ,  442 
SAFETY 

Physical  safety,  14,  345 

Political  safety,  14,  345 
SAID,  21,  442 

See  Aforesaid. 

Said  company,  3,  366 
SAIL,  21,  443" 
SAILING 

Final,   7,  965 
SAILOR,  21,  443 

See  Seamen. 
SALABLE,  15,  307;  21,443 
SALARY,  21,  443 

See  Wages. 

As  to  the  assignment  of  future  salary, 
see  Assignments. 

Public  officers,  see  Public  Officers. 

State  officers,  see  States. 

Supplementary  proceedings,  see  SUPPLE- 
mf.ntary  Proceedings. 

Definition  of,  i,  396 

Distinguished  from  wages,  28,  514 

Receivers,  20,  81 

Sales,  2  I,  471 

Prospective  earnings,  21,  4.71 

Wages  distinguished  from,  21,  443 
SALE-NOTE,  2 1 ,  443 
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SALE    OF    VESSELS,    see    Ships    and 

Shipping. 
SALES,  21,444 

See  Bills  op  Sale;  Chattel  Mort- 
gages; Commission  Merchants  or 
Factors;  Conditional  Sales;  De- 
ceit; Franchises;  Frauds,  Stat- 
ute of;  Fraudulent  Sales;  Im- 
plied Warranty;  Illegal  Con- 
tracts; Illegal  Sales;  Judicial 
Sales;  Logs  and  Lumber;  Pledge 
AND  Collateral  Security;  Res- 
cission; Sheriff's  Sales;  Stop- 
page in  Transitu;  Vendor's  Liens; 
Warehouses;  Warranty. 

See  generally,  Vendor  and  Pur- 
chaser. 

Agenfs  po-wer  to  sell,  see  Agency. 

As  to  acceptance  and  actual  receipt  •with- 
in the  statute  of  frauds,  see  Frauds, 
Statute  of. 

As  to  false  pretenses  by  sellers  of  goods, 
see  False  Pretenses. 

As  to  poTver  of  sale,  see  Powers. 

As  to  receiver's  sale,  see  Receivers. 

As  to  sale  of  untvholesome  or  unsound 
food,  see  Provisions. 

As  to  speculative  dealings  and  futures, 
see  Gambling  Contracts. 

Avoidance  of  Contract 

Failure  of  consideration,  see  Rescis- 
sion. 
Fraud,     see     Fraudulent     Sales  ; 

Rescission. 
Illegality,  see  Illegal  Sales  ;  Res- 
cission. 
Mistake,  see  Mistake. 

Bargain  and  sale,  see  Real  Property. 

Sy  assignor  in  insolvency,  see  Insol- 
vency. 

Conditional  sales,  see  Conditional 
Sales. 

For  executor's  or  administrator's  sale  of 
real  estate  to  satisfy  the  debts  of  de- 
cedents, see  Debts  of  Decedents. 

For  recovery  of  damages  received  from, 
sale  of  intoxicating  liquors,  see  Civil 
Damage  Act. 

For  sale  of  crops,  see  Crops. 

Implied  ■warranty,  see  Implied  War- 
ranty. 

Sale,  short,  see  Gambling  Contracts  ; 
Illegal  Sales. 

Ships,  see  Ships  and  Shipping. 

Stock,  see  Stock. 

Stoppage  in  transitu,  see  Stoppage  in 
Transitu. 

Tax  sales,  see  Taxation. 

Trust  deeds  and  power  of  sale  mort- 
gages, see  Trust  Deeds  and  Power 
OF  Sale  Mortgages. 

Usury,  see  Usury. 

"  About,"  2  1 ,  544 

Acceptance,  see  infra.  Mutual  AsseiTt. 

Acceptance  by  Buyer,  2 1 ,  555 

Buyer's  refusal  to  accept  excuses,  for- 
mal tender,  2  i ,  523 
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Correlative  of  delivery,  2  i ,  555 
Dela^'  in  acceptance,  2  i ,  577 
Effect,  2  1 ,  562 

Acceptance    fraudulently    obtained, 

2  1 ,  562 
Conclusiveness,  2  i,  562 
Estoppel,  2  I,  562 
Waiver  of  defects,  2  i ,  562 
In  relation  to  statute  of  frauds,  2 1 ,  555 
Nature  of  duty,  2  i ,  555 
Unreasonable  delay,  2  i ,  555 
Wliat  Constitutes,  2  i ,  ,^56 

Acts  of  ownership  by  buyer,  2 1 ,  557 
Cannot  annex  conditions,  21,  559 
Conditional  acceptance,  21,561 
Distinguished   fronri    acceptance   re- 
quired by  statute  of  frauds,  2  i ,  556 
Examples,  2  i ,  556 
In  general,  2 1 ,  556 
Inspection  should  be  made  promptly 

on  receipt,  2  i ,  558 
Not  bound  to  return,  21,  557 
Receipt  of  goods  alone,  2  i ,  556 
Receipt  without  acceptance,  2  i ,  556 
Retaining  goods  not  ordered,  2  i ,  561 
Retraction  of  acceptance  where  sam- 
ple is  defective,  2 1 ,  560 
Right  of  rejection  not   exercised  in 

time,  2  I,  557 
Where    delivery  is  made   by  instal- 
ments, 2  I,  561 
When  duty  arises,  2 1 ,  555 
Actiofi,  see  infra,  Buyer's  Remedies. 
Action  Against  Buyer  for  Breach  of  Con- 
tract, 2  1 , 576 
Count  for  goods  bargained  and  sold,  5, 

3S9 
Necessity  of  tender  of  performance,  5 , 

30 
Where  Contract  Is  Executed,  2  i ,  584 
Account  books  as  evidence,  2  i ,  593, 

594 
Amount  of  recovery,  2  i,  587 
Burden  of  proof,  2 1 ,  592 
Burden  of  proving  defenses,  2  i ,  595 
Buyer  accepting  part  of  goods  and 

refusing  to  accept  the  rest,  2  i ,  589 
Buyer  setting  up  breach  of  warranty, 

2  I ,  S90 
Common  counts,  21,  590 
Completing  the  right  of  action,  2  i , 

586 
Declaration,  21,  590 
Defenses  of  Buyer,  2  i ,  590 

Defect  in  the  goods,  2  i,  591 

Defenses  generally,  2  i ,  591 

Inferior  quality,  2  i ,  591 
Evidence  of  credit,  2 1 ,  594 
Examples,  2 1 ,  584-595 
Form  of  action,  2  i ,  591 
Fraudulent  representations  inducing 

credit,  2  i ,  587 
In  case  of  buyer's  fraud,  2  i ,  588 
Instructions,  21,  591; 
Personal  action   against  the  buyer, 

2  1 ,  584 
Rescission  for  fraud,  2  i ,  588 
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Sale  on  credit,  2  i ,  585 
Showing  value  of  goods,  2  i ,  595 
Title  must  have  passed,  2  i ,  58:; 
Trover  for  value  of  the  goods,  2  i ,  588 
Variance,  21,  591 

Where  buyer  has  not  obtained  pos- 
session, 2  I,  584 
Where  buyer   has   obtained  posses- 
sion, 2  I,  584 
Where  note  or  security  for  price  is 

to  be  given,  21,  588 
Where    partial    delivery    only    has 
been  made,  2  i ,  586 
Where  Contract  Is  Executory,  2  i ,  576 
Action  of  replevin,  21,  578 
Delay  in  acceptance,  2  i,  577 
General  rule,  21,  576 
Measure  of  Damages,  2  i ,  578 

Contract  for  sale  of  articles  to  bg 

manufactured,  2  i ,  580 
Difference  between  contract  price 

and  market  value',  2  i ,  578 
Full  value  of  the  goods,  2  i,  578 
Loss  actually  sustained,  2  i ,  578 
Notice   before  delivery  thnt  buyer 

will  not  receive  goods,  2  i ,  578 
What  is  the  market  value,  2  i ,  579 
Refusal  to  accept,  21,  576 
Refusal  to  pay,  2  i,  576 
Right  to  treat  the  goods  as  property 
of  bu3'er  and  recover  whole  con- 
tract pric^,  21,  581 
Tender,  21,  577 
The  complaint,  2  i ,  578 
Where  property  has  not  been  trans- 
ferred, 21,  576 
Where  seller  has  parted  with  posses- 
sion of  the  goods,  2  i ,  576,  578 
Agency,  2 1 ,  455  '  , 

As  to  rights  of  bona  fide  ftirchasers 
from  agent,   see   infra.  Rights  of 
Bona  Fide  Purchasers. 
Acceptance  by  agent,  2  i ,  455 
Appropriation 

Conditional  appropriation,  21,  500 
Effect  on  executory  contract,  2  i ,  504 
Meaning  of  the  term,  21,494 
Part  of  a  uniform  mass,  2  i ,  48S 
Subsequent,  2  i ,  494 

Appropriation  must  be  in  conformity 

with  contract,  2  i ,  500 
Appropriation  of   a. smaller  amount 

of  goods,  2  1 ,  502 
Conditional  appropriation,  21,  500 
Consignment  not  in  execution  of  a 

previous  contract,  2  i ,  499 
Delivery  to  carrier,  2 1 ,  497 
Delivery  fo  carrier  a  dclivcrj'  to  pur- 
chaser, 21,  497 
Delivery  to  carrier  by  order  of  pur- 
chaser, 2  1 ,  498 
Delivery  to  carrier  in  ordinary  course 

of  business,  2  i,  498 
Delivery  to  warehouseman,  2  i,  499 
Due  care  to  be  used  in  marking  and 

directing  goods,  2  i ,  498 
Effect  of  consignment,  2  i ,  499 
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SALES— CoB^'rf 
Appropriation — Cont'd 
Subsequent — Confd 

Effect  of  selection  and  acceptance  by 

other  party,  2 1 ,  494 
Effect  of  specifying  goods,  2  i ,  494 
Examples  of  appropriation,  2  i ,  496 
Express  provisions  controlling   rules 

of  construction,  2  i ,  500 
In  general,  2  i ,  494 
Meaning  of  appropriation,  2 1 ,  494 
Necessity  of  assent  of  both  parties, 

2 1 .  494 
Part  appropriation,  2  i ,  502 
Selection  by  seller  on  express  or  im- 
plied authority-  of  purchaser,   2  i , 

495 

Sending  a  larger  quantity  of  goods, 
2  1 , 500 

Sending  a  smaller  quantity  of  goods, 
21,  500 

Sending  goods  of  a  different  quality, 
21,500 

Tender  of  goods  in  conformity  with 
contract,  2  i ,  500 

What  constitutes  delivery  to  a  car- 
rier, 2  1 ,  498 

When  appropriation  final,  2  i  ,  500 

When  seller  has  authority  to  make 
appropriation,  21,  495 

Where  both  parties  assent  to  the  ap- 
propriation ,21,  494 

Where  different  goods  have  pre- 
viously been  tendered,  21,  501 

Where  goods  are  to  be  paid  in  cash 
on  arrival,  2  i ,  499 

Where  seller   is  to   dispatch  goods, 

21.495 
Where   seller  is  to   do  something  to 
goods  for  vchich  appropriation    is 
necessary,  2 1 ,  495 
Assent,  see  infra.  Mutual  Assent. 
Assignments  distinguished  from,  21,  520 
As  soon  as  possible,  2 1 ,  534 
At  common  law,  2  i ,  547 
Bailments 
Distinguished  From,  2,  41 ;  21,  514 
Article  to  be  returned  in   an   altered 

form,  2  I,  514 
Examples,  21,  514-517 
Grain  in  warehouse  or  elevator,  2  i , 

516 

Grain  sent  to  a  mill,  2  i ,  514 

In  general,  21,  514 

Possession  alone  transferred,  2  i,  514 

Transfer  of  possession  and  owner- 
ship, 21,  514 

Usages  and  customs  to  show  intent, 

21,  5t7 
Where    warehouseman   may   at   his 
option  return  grain  or  pay  money, 

Sale  by  BaUee 
Rights  of  Bona  Fide  Purchasers,  2 1 ,  570 

Agreement  that  title  shall  not  pass 
until  purchase-money  is  paid, 
21,571 
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Commodatum,  21,570 
Conditional  sales,  21,  571 
Depositum,  21,  570 
Expenditure  of  work  on  property 

bailed,  21,  570 
Hire,  2  i ,  570 
Loan,  21,  570 
Right   of   purchase  added   to   the 

bailment,  2  i,  570 
Transportation,  21,  570 
Whether     purchaser     takes     title 
against  debtor,  2  i ,  570 
Barter  distinguished  from,  21,  464 
BUI  of  Lading,  2  i ,  510 

Delivery  by  transfer  of,  21,  553 
Duty  of  seller  to  send  to  buyer,  21,  531 
Bighta  of  Bona  Fide  Furcliasers,  2 1 ,  573 
Fraudulent  vendee,  21,  574 
General  rule,  2 1 ,  573 
Possession  of  bill  of  lading,  21,  573 
Right  of  real  owner  to  rescind  con- 
tract, 2  1 ,  574 
Stolen  bill  of  lading,  21,  573 
Where  carrier  delivers  goods  notwith- 
standing bill  of  lading  provides  oth- 
erwise, 21,  510 
Bona  Fide  Furcliasers 

Reservation  of  jus  disponendi,  2 1 ,  507 
See   infra.    Rights    of   Bona   Fide 
Purchasers. 
Books  as  evidence,  21,  594 
Breach  of  Contract,  2  i ,  576 

See  infra.  Buyer's  Remedies;  Lien; 
Resale  ;    and   see.    Stoppage    in 
Transitu. 
How  breach  of  contract  may  arise,  2  i , 

612 
Seller's  Bights 

Action  against  buyer,  see  infra. 
Action  Against  Buyer  for 
Breach  of  Contract. 
Remedies  against  the  goods,  see  in- 
fra. Lien;  Resale;  and  see. 
Stoppage  in  Transitu. 
Burden  of  Proof,  2 1 ,  567 

Action  by  seller  for  breach  of  contract, 

2  I ,  .';92-S95 
Action  for  Breach  of  Contract  by  Seller, 

2 1 ,  592 

Account  books,  21,  594 
Books,  2  1 ,  594 
Examples,  2  i ,  592-595 
For  credit,  2 1 ,  594 
For  price,  2  i ,  594 
In  general,  2  i ,  592 
Authority  to  pay  by  mail,  2  i ,  567 
Business  circulars,  as  offer,  21,  451 
Buyer's  Duties,  2 1 ,  554 

See  infra.  Acceptance  by  Buyer  ; 
Payment. 
Buyer's  Remedies 

Before  Obtaining  Possession 
Where  Contract  Is  Executory 
Special  Damages,  2 1 ,  622 

Certainty  of  profits,  2  i ,  624 
Examples,  21,  622-627 
Gains  prevented,  21,  622 
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General  rule,  2 1 ,  622 
Losses  sustained,  2  i ,  622 
Profits,  2  I,  622 

Profits  must  be  proximate,2  i ,  624 
Speculative  profits,  2  i ,  624 
Subcontracts,  2  i ,  625 
Such  as  might  have   been  con- 
templated by  the  parties,  2  I , 
622 
When   other   goods    cannot   be 
obtained;  2  i,  625 
Where  Price  Has  Been  Paid,  2  i ,  619 
Conflict  as  to   measure  of  dam- 
ages, 2  I,  619 
Discretion  as  to  rule,  2 1 ,  619-622 
Highest  market  price  that  has 

been  reached,  2  i,  619 
Interest,  2  i ,  619 
Market  price  of  buyer  and  place 
of  delivery,  2  i,  619 
Wliere  Price  Has  Not  Been  Paid,  2 1 , 
612 

Complaint,   2  i,  612 
Defenses,  2  i,  613 
Delay  in  delivery,  2  i ,  618 
Evidence,  21,  618 
Examples  of  damages,  2 1 ,  614, 

619 
How  damages  determined,  21, 

613,  619 
In  general,  '2  i ,  612 
Market  value  at  place  of  deliv- 
ery, 2 1 ,  613 
Measure  of  damages,  2  i ,  613 
Nominal  damages,  21,  617 
Non-delivery  of  a  part,  21,617 
Non-delivery  of  instalment,  21, 

617 
No  special  remedy,  21,  612 
Remedy  applicable  to  breach  of 

contract  generally,  21,  612 
Tender,  2  i ,  613 
Variance,  21,  612 
What  damages  are  recoverable, 

21,613 
When  market  value  to  be  taken, 
2  I,  616 
How  seller's  breach  of  contract  may 

arise,  2  i,  612 
Va  general,  2  i,  612 
Where  Property  Has  Passed,  2  i ,  627 
Heirloom  or  object  of  vertu,  2  i,  627 
Specific  performance,  a  i ,  627 
Trover,  2 1 ,  627 
Sy  Instalments 

Examples,  21,  635,  636 
Failure  as  to  time  of  delivery,  2  i,  636 
Intention  of  parties,  2 1 ,  636 
By  letter,  13,  2S5 
Cargo,  2 1 ,  644 
Catalogues  as  offer,  2 1 ,  451 
Caveat  emptor,  5,  318;  8,  644 
C.  O.  D.,  see  C.  O.  D. 
Commission  Mercliants,  see  Commission 
Merchants. 

See  infra.  Consignments  to  Fac- 
tors OR  Commission  Merchants. 
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As  to  rights  of  bona  fide  purchasers 
from  commission   merchants,  see  in- 
fra, Rights   of  Bona  Fide  Pur- 
chasers. 
Computation  of  time,  21,  535 
Concealment 

By  buyers  on  credit,  8,  646 

Exposing  commodities  for  sale  with  a 
warrant  of  their  fitness,  5,  338 

Vendee's  concealment  of  fact  of  insol- 
vency, 5 ,  337 
Conditional  acceptance,  21,  561 
Conditional  appropriation,  2  i,  500 
Conditional  Sales,  see  Conditional 

Sales. 

Distinguished  from,  3,  424 
Condition  Precedent,  10,  160 

Description  of  goods,  10,  138 

Identity  of  quality,  kind,  or  species,  i  o, 
160 

Seller's    failure   to    prove   a  condition 
precedent,  i  o,  104 
Consideration  or  Price,  2  i ,  463 

Absence  of  consideration,  2  i ,  464 

Contract  incomplete  until  price  is  fixed, 
2  1 ,  467 

Definition  of  price,  2  i ,  464 

Delivery  of  things  sold  to  buyer  before 
price  is  fixed,  2  i ,  468 

Distinguished  from  gift,  2 1 ,  464 

Evidence  as  to  reasonable  value  where 
price  is  in  dispute,  2 1 ,  465 

Implied  promise  to  pay  a  reasonable 
consideration,  2 1 ,  465 

Inadequate  consideration,  2  i,  468 

Necessity  of  money  consideration,  2  i , 

463 

Nominal  price,  2  i ,  466 

Practical  distinction  between  sale  and 
exchange,  2  i ,  464 

Price  fixed  in  money  and  paid  in  some- 
thing else,  2 1 ,  463 

Price  must  be  fixed,  2 1 ,  466 

Price  must  be  real,  2  i ,  466 

Price  susceptible  of  being  fixed  with- 
out further  negotiations,  2  i,  466 

Price  to  be  fixed  by  valuers,  2  i ,  467 

Price  uncertain,  2  i ,  466 

Sales  distinguished  from  barter,  2  i ,  464 

Sales  distinguished  from  exchange,  2  i, 

463 
Validity  of  sale  where  consideration  is 

inadequate,  2  i ,  468 
What  is  a  reasonable  price,  2  i ,  465 
Whether  implied   promise    extends    to 

executory  as  well  as  executed  sales, 

2 1 ,  466 
Whether  prohibition  of  sales  includes 

exchanges,  2  i ,  464 
Whether   title   passes   before   price  is 

fixed,  2  1 ,  467,  468 
Consignments  to  factors  or  comTnission 
merchants,    see     Commission     Mer- 
chants. 
Consignments   to   Factors   or   Commission 
Merchants  Distinguished  from,  2  i ,  520 
Contract  one  of  bailment,  2  i ,  520 
Vol.  H. 
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Consignments  to  Factors    or   Commission 

Merchants  Distinguished    from — Cont'd 

Del  credere  commission,  2  i,  520 

Examples,  2  i,  520,  521 

Factor  bound  to  pay  consignor  a  fixed 
price,  21,  521 

In  general,  2  i ,  520 

Intention  of  the  parties,  21,  521 

Sale  or  return,  21,  519 

When  contract  one  of  sale,  21,  521 
Constructive  delivery,   see   infra.   De- 
livery. 
Contracts,   see    infra.   Distinguished 

FROM   Other   Contracts;    Effect 

OF  Contract  in  Passing  PROPERTy. 
Credit 

Action   before  time  of  credit   has  ex- 
'       pired,  a  i ,  585 
Creditors 

Reservation    of    jus    disponendi  ,  2 1 , 

507 
Creditors'  rights,  21,  478 
Credit  Sale 

Effect  on  lien  of  seller,  2 1 ,  507 
Crops,  2  1 ,  470 
See  Crops. 
Examples,  2  i ,  470,  471 
Not  planted,  2  i ,  471 
Potential  existence,  2  i ,  470 
Customs 

Duty,  21,  306 
Damages,   see   infra,  Action   Against 
Buyer  for  Breach  of  Contract. 
Action  by  Buyer  for  Breach  of  Executory 
Contract 

Delay  in  delivery,  2  i ,  618 
Difference   between    contract    price 

and  market  value,  2  i ,  613 
Examples,  21,  613,  619 
How   market   value   is   determined, 

21,613  ' 

In  general,  2  i,  612 
Nominal  damages,  21,  617 
Non-delivery  of  a  part,  2  i ,  617 
Non-delivery  of  instalment,  21,  617 
When  market  value  to  be  taken,  2 1 , 

616 
Where   no   market   at   place  of  de- 
livery, 2  I,  614 
Action  for  Breach  of  Contract  by  Seller, 

2 1 ,  576 

Delay  in  acceptance,  2  i ,  577 

Measure  of  damages,  2  i ,  578 

Sale  of  articles  to  be  manufactured, 

2 1 ,  580 
What  is  the  market  value,  21,  579 
Where  Price  Has  Been  Paid,  2 1 ,  619 
Conflict  as  to  measure  of  damages, 

21,  619 
Discretion  as  to  the  rule,  2  i ,  619, 

622 
Highest  market  price  that  has  been 

reached,  21,  619 
Interest,  2 1 ,  619 

Market  price  at  time  and  place  of 
delivery,  2  i ,  619 
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Executed  Sale 

Action  by  seller,  2  i ,  587 
Resale,  2  i ,  597,  598 
Special  Damages  for  Breach  of  Executory 
Contract,  2 1 ,  622 
Certainty  of  profits,  2  i ,  624 
Examples,  2  i ,  622-^27 
Gains  prevented,  2  i ,  622 
In  general,  2  i ,  622 
Losses  sustained,  2  i,  622 
Pleading,  2 1 ,  626 
Profits,  2  1 ,  622 

Profits  n-iust  be  proximate,  2 1 ,  624. 
Speculative  profits,  2  i ,  624 
Subcontracts,  2  i,  625 
Such   as  might  have  been   contem- 
plated by  the  parties,  2 1 ,  622 
When   other   goods   cannot   be  ob- 
tained, 2  I,  625 
"  Dealing  talk,"  8,  644 
Deceit  in  sale  of  goods,  8,  639 
Definition,  21,446 
Definition  of  earnest,  6,  137 
Delivering  key  of  warehouse,  21,  551 
Delivery,  2 1 ,  522 

As  to  creditors  and  subsequent   fur- 
chasers,  see  Fraudulent   Sales; 
Illegal  Sales. 
Absolute  delivery  a  waiver  of  condi- 
tions, 2 1 ,  484 
As  to  Destruction  of  Lien,  2 1 ,  608 
Constructive  delivery,  2  i,  609 
Constructive    delivery    where    seller 

has  actual  possession,  2  i ,  609 
Delivery  of  part  of  goods  sold,  21, 

611 
Delivery  sufficient  to  satisfy  statute 

of  frauds,  2  1 ,  609 
Delivery  to  common  carrier,  2 1 ,  609 
Effect  of  delivery,  2 1 ,  608 
Marking  packages  with  buyer's  name, 

21,  610,  611 
Possession  necessary  to  existence  of 

lien,  21,  60S 
Question  of  law  or  fact,  2  i ,  611 
Seller   acting  as  warehouseman  for 

buyer,  2  i,  6io 
Transfer  of  warehouse  receipts,  2  i , 

610 
What    delivery   sufficient    to   divest 
lien,  2  r ,  608 
Buyer's  License  to  Enter  Seller's  Premises, 

21.527 

Examples,  21,  527,  528 

Implied  license,  21,  527 

In  general,  2  i,  527 

License  coupled  with  an  interest,  21, 

5^7 
Whether  license  may  be  revoked,  21, 

527 
By  Instalments,  2 1 ,  635 
Acceptance,  21,  561 
Conflict  of  authority,  2  i ,  545 
Discussion  of  the  cases,  2  i ,  545-550 
Failure  to  accept  one  instalment,  21, 

545 
Failure  to  comply  with  terms,  2 1 ,  635 
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Failure  to  deliver  an  instalment,  21, 

S4S 
First  instalment  not  in  compliance 

with  terms  of  contract,  2  i ,  635 
In  general,  2  i,  635 
Right  to  rescind  entire  contract,  2 1 , 

545 
Rule  in  England,  2  i,  550 
Rule  in  the  United  States,  a  i,  545 
Whether  failure  to  make  one  instal- 
ment is  a  breach  of  the  entire  con- 
tract, 21,  545 
Constructive  or  Symbolical  Delivery,  2  i , 

550 

See  generally.  Frauds,  Statute 
of;   Fraudulent  Sales. 

Arrangement  that  party  in  posses- 
sion shall  hold  as  bailee  of  buyerj 

2  1.553 
By  transfer  of  a  bill  of  sale,  2  i ,  552 
By  transfer  of  bill  of  lading,  2 1 ,  553 
.  Delivering  key  of  warehouse,  21,551 
Delivery  order,  2  i ,  552 
Divesting  lien  of  seller,  2  I,  609 
Examples,  2  i ,  550-554 
Goods  in  possession  of  buyer,  2  1,  554 
In  general,  2  i,  550 
Meaning  of  symbolical  delivery,  2  i , 

553 
Mere  agreement  between  the  parties, 

2  1 .  553 
Part  delivery  as  indicating  a  delivery 

of  the  whole,  21,  551 
Ponderous  or  bulky  goods,  2  i,  550 
Sale  of  an  undivided  interest,  2  i ,  554 
When   actual   delivery   is    dispensed 

with,  21,  550 
Delivery  to  Carrier,  2 ,  811 ;  21,  528 
As  equivalent  to  delivery  to   buyer, 

2  1 ,  507 
As  performance  of  the  coniract,  2  i , 

529 
Delivery  of  bill  of  lading,  2  i ,  531 
Divesting  lien  of  seller,  2  i ,  509 
EfTect  in  Passing  Title,  3 ,  429,  569 
Consignment  not   in  execution  of 

a  previous  agreement,  2  i ,  499 
Delivery  to   carrier  a  delivery  to 

purchaser,  2  i ,  497 
Delivery   to   carrier  by   order  of 

purchaser,  2  i ,  498 
Delivery   to    carrier  in    ordinary 

course  .of  business,  21,498 
Due   care  to  be  used  in  marking 

and  directing  goods,  2  i ,  498 
Effect  of  consignment,  21,  499 
What    constitutes    delivery    to    a 

carrier,  2  i ,  498 
Where  goods   are   to  be  paid  in 
cash  upon  arrival,  21,  499 
Equivalent  to  a  delivery  to  the  buyer, 

21,  528 
For  safe  delivery,  2  i ,  530 
Goods  deliverable  to  seller's  order, 

2  1 ,  508 
In  general,  21,  507,  528 
Merchantable  condition,  21,  530 
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Notice  of  shipment,  a  i,  530 
Reservation  of  jus   disponendi,  2i, 

508 
Seller  acting  as  agent  of  purchaser 
in  having  bill  of  lading  made   to 
him,  2  1 ,  508 
Seller  must  follow    shipping  direc- 
tions, 2 1 ,  530 
Seller's   duty  to   prepare  goods   for 

shipment,  2  i ,  530 
When   carrier  is  seller's  agent,  2  i , 

528 
Where  bill  of  lading  is  taken,  21,507 
Where  carrier  delivers  goods   not- 
withstanding  bill   of  lading   pro- 
vides otherwise,  2  i,  510 
Where  carrier  has  been  designated 

by  buyer,  a  i ,  528 
Where  seller    undertakes   to    make 
deliver}'  himself  at  a  distant  place, 
2  1 ,  528,  530 
Whose  agent  carrier  is,  2  i ,  528 
Duty  prima  facie  only,  21,  524 
Duty  to  Deliver ;  In  General,  2  i ,  522 
Effect  of  non-delivery,  21,  522 
Seller's  right  to  maintain  action  be- 
fore delivery,  2  i ,  522 
Various  Uses  of  the  Term,  2  i ,  523 
As    to    delivery    in    the    sense   of 
transfer    of    title,    see     infra. 
Effect  of  Contract  in  Pass- 
ing Property. 
As  to  delivery  suj^cient    to  pass 
title   as   against    creditors  and 
subsequent   purchasers,    see 
Fraudulent  Sales. 
As  to  delivery  sufficient  to  termi- 
nate   the    right  of  stoppage   in 
transitu,   see   Stoppage   in 
Transitu. 
As  to  delivery  to  satisfy  the  stat- 
ute   of  frauds,    see     Frauds, 
Statute  of. 
Confusion,  21,  523 
Performance  of  the  contract,  2  i , 

523 
To  denote  transfer  of  possession, 

2  I,  523 
To   denote    transfer  of   title,   2 1 , 

523 
Under  the  statute  of  frauds,  21, 

523 

Whether  buyer's  refusal    to    accept 
excuses  formal  tender,  2  i,  523 
Essentials  between  parties,  2  i ,  476 
Extent  of  duty  in  general,  2  i ,  524 
F.  O.  B.,  21,531 

Goods  in  possession  of  buyer,  2  i ,  554 
Manner  of,  21,  545 
Necessity  to  sustain    action  for  goods 

sold  and  delivered,  21,  525 
Necessity  where  buyer  has  refused  to 

accept  goods,  2 1 ,  577 
Non-delivery    through     accident,    21, 

554 
Of  goods  for  manufacture,  -j.  ,  41 
Partial  delivery,  2  i,  551 
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Delivery — Cont'd 
Place  of 

In  absence  of  contract  or  agreement, 

2  I  ,  524,  52s 

Place  to  be  designated  hy  one  of  the 
parties,  2 1 ,  526 

Reasonable  time  in  which  to  desig- 
nate place,  2  1 ,  526 

Where  place  is  fixed  by  contract,  2 1 , 

525 
Placing  goods  at  disposal  of  buyer,  z  x , 

524 
Fostponement  of,  21,  537 
Effect,  21,537 
Examples,  2  i ,  537,  538 
In  general,  2  1 ,  537 
Mere  forbearance,  2 1 ,  537 
Necessity   of   written   contract,  21, 

537 
Right  to  insist  upon  enforcement  of 

original  contract,  2  i ,  537 
Statute  of  frauds,  2 1 ,  537 
Presumption  that  payment  and  delivery 

should  be  concurrent,  2 1 ,  524 
Quantity  to  Be  Delivered,  2 1 ,  539 
"About,"  21    542 
Buyer's  liability  for  what  he  receives 

and  retains,  2  i,  541 
Effect  of  words  of  estimate,  21,  542 
Entire  contracts,  2  i ,  539 
Evidence,  2 1 ,  540 
"  More  or  less,"  21,  542 
New  York  rule  as  to  buyer's  liability 

for  what  he  receives  and  retains, 

Partial  deliver^',  2  i ,  539 
Right  of  buyer  to  refuse  where  quan- 
tity is  not  that  agreed,  a  i ,  540 
Right  to  accept  or  reject  residue,  2  i , 

54° 
"  Say  about,''  21,  542 
"  Say  from,"  21,  544 
"  Say  not  less  than,"  2  i,  544 
Seller's  duty  to  tender  exact  quan- 
tity called  for,  2 1 ,  539 
Sending  goods  sold  mixed  with  other 

goods,  21,  539 
Separable  orders,  2  i ,  240 
Waiver,  2 1 ,  544 

When   seller   may   sue  for  part  re- 
ceived and  retained,  2  i ,  542 
Rlgbt  to  Inspect,  2 1 ,  544 
Buyer's  right,  2 1 ,  556 
Reasonable  time  for,  2  i ,  556 
When  inspection  should  be  made,  2  i , 

.556 

Sending  portion  only   of  goods  pur- 
chased, 2  I,  457 

Symbolical  delivery,  12,  519 

Time  of,  21,  531 

As  soon  as  possible,  2  i ,  534 
Computation  of  time,  2  i ,  535 
Day,  21,536 
Delivery  between  certain  dates,  3 1 , 

533 
Directly,  2 1 ,  534 
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EfTect  of  failure  to  deliver  within 
reasonable  time,  2  i ,  531 

Forthwith,  2  i ,  534 

Hour,  2  1 ,  536 

Immediately,  2 1 ,  534 

In  general,  21,  531 

On  or  before,  21,  534 

Parol  evidence,  2 1 ,  532 

Penalty  for  delay,  2  i,  534 

Premature  delivery,  2  i ,  534 

Property  to  be  delivered  at  option  oi 
the  buyer,  21,  533 

Reasonable  time,  2  i ,  531 

Right  of  action  for  damages  arising 
from  failure  to  deliver,  2 1 ,  533 

Time  to  be  specified  by  buyer,  z  i ,  532 

What  determines    reasonable  time, 

21,531.  532 
What  is  a  reasonable  time,  2 1 ,  531 
When  buyer  is  released  from  obliga- 
tion, 21,  531 
Where  contract  fixes  a  time,  2  i ,  531 
Whether  time  is  the  essence  of  the 
contract,  21,  533 
To  third  party  as  bailee  for  purchaser, 

2  1 ,  529 
To  Warehouseman,  2 1 ,  529 
Passage  of  title,  2  i ,  500 
When  seller's  action  lies,  2  i ,  524 
When  seller's  duty  fulfilled,  21,  524 
Whether  seller  bound  to  deliver  in  ab- 
sence of  contract,  2 1 ,  524 
Demand 

When  necessary  before  bringing  action 
where    goods   are  wrongfully  sold, 
21,568 
Destruction  of  subject  of  sale,  2  i ,  469 
Directly,  2 1 ,  534 
Distinction 

Whether  the  term  "  sale  "  includes  bar- 
ter or  gift,  2 1 ,  464 
Distinguished  from  Other    Contracts,  see 
infra.  Assignments  Distinguished 
prom;     Bailments;    Conditional 
Sales;  Consignments  to  Factors 
OR  Commission  Merchants;  Sale 
OR  Return. 
Examples,  2  i,  512-514 
'    In  general,  21,  512 
'  Question  of  intention,  21,  513 
Usages  and  customs,  2  i,  513 
Where  property  in  goods  did  not  pass, 
21,512 
Earnest  money,  5,  580;  21,  477 
Effect  of  Contract  In  Passing  Property,  2, 
224;  2 1 ,  476 

See  infra,  Sale  or  Return. 
Executory  or  Executed,  2 1 ,  476 

Delivery   not    essential    as  between 

parties,  2  1 ,  476 
Distinction   between   executory  and 

executed  contract,  2  i ,  476 
Effect  of  giving  earnest,  2  i ,  477 
Evidence  of  intention,  2  i,  481 
Failure  to  express  intention,  2  i ,  481 
Intention,  3 ,  428 ;  2 1 ,  478 

A  question  for  the  jury,  2  i ,  480 
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Evidence,  2  i ,  481 
Governs,  3,  428;  21,  476 
How  derived,  21, .481 
Imperfectly  expressed,  21,481 
Overcomes     presumption     where 
something   remains  to  be  done 

2 1 ,  480 

Rules  determining,  2  i ,  482 
Necessity  of  delivery,  2 1 ,  481 
Rights  of  creditors  and    subsequent 

purchasers,  21,478 
Kulea  Determining 

Sale  of  Specific  Chattels   Uncondi- 
tionally, 2  1 ,  4S2 
Absolute    delivery    a   waiver   of 

conditions,  2 1 ,  484 
Condition  that  property  shall  be 
in  a  deliverable  state,  2  i ,  485 
Examples,  21,  482 
Exception,  2  i ,  485 
Express  stipulation,  2  i ,  4S4 
Goods  sold  on  credit,  2  i,  483 
Payment  of  condition  precedent, 

2  1 ,  483,  484 
Presumption  that  contract  is  an 

actual  sale,  2  i ,  482     . 
Question   of   intention  although 
there  are  conditions,   2  i ,  485 
Retention  of  possession,  2  i,  483 
Right  of  parties   to  insert  con- 
ditions precedent,  21,  485 
Sale  for  cash,  2  i,  483 
Sale  of  stock,  2  i,  483 
Where    immediate    payment    is 
required  by  contract,  2  i ,  484 
Where  price  has  been  paid,  2  i , 

482 
Where  there  is  no  manifestation 
of  intention,  21,  482 
Something  remaining  to  be  done,2  i 

480 
Upon  whom  loss  falls  in  case  prop- 
erty is  destroyed,   2  i ,  478 
Weighing,   measuring,   etc.,  21,480 
Intention 
Bules  Determining,  2  i ,  482 
Goods  to  Be  KEanufactured  or  Fro- 
cured,  2,  601;  3,  431;  21,  502; 

22.  737 

See  infra.  Ships. 

Appropriation,  2  i ,  502 

Appropriation  of  article  to  con- 
tract, 2  1 ,  504 
'  Before  manufacture  is  completed, 
21,  502 

General  rule,  2  i ,  502 

Necessity  of  acceptance  by  buyer, 

21-  505 
Payment    by    instalments,    21, 

503 
Prepayment  of  entire  price,  2  i , 

504 
Purchaser   exercising   control 

over  work,  2  i ,  504 
Question  of  intention,  2 1 ,  503 
Superintendence   by   purchaser, 

2 1 ,  504 
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Title  to  materials  furnished,  2  i , 
506 

Title  to  materials  used  in  con- 
struction, 2  I,  506 

What  constitutes  a  sufficient  ap- 
propriation, 2  1 ,  504 

When   sale    becomes    executed, 
21,  504 

When  title  passes  in  unfinished 
chattel,  2  1 ,  503 

Where  purchaser  elects   to   take 
unfinished  article,  21,  503 
Reservation  of  Jus  Disponendi,    2, 

243 ;  2  1 ,  507 

Bill    of    exchange    enclosed    to 
buyer  for  acceptance,  2  i ,  508 

Bill  of  exchange  payable  at  sight, 
2  I ,  .ijog 

Bona  fide  purchasers,  2  i ,  507 

Consignment  at  risk   of   buyer, 
2  1 ,  509 

Consignor  indebted  to  consignee 
for  advances,  2  i ,  510 

Creditors,  2  i ,  507 

Delivery  of   goods  on    board  of 
purchaser's  ship,  21,  510 

Delivery  to  common  carrier,  2  i , 

507 
Effect  of  acceptance   of  bill   of 

exchange,  2  i,  51Q 
Effect  of  rules  of  construction, 

2  1 ,  507 
In  general,  2  i,  507 
Seller  acting  as  buyer's  agent  in 

taking  out  bill  of   lading,  2  i , 

508 
Seller  making  bill  of  lading  de- 
liverable to  his  order,  2,  244; 

2  1 , 508 
Seller   reserving  jus  disponendi 

where   goods    are    loaded   on 

buyer's  ship,  21,  510 
Seller  shipping  goods  to  his  agent 

for  delivery  to  buyer,  2  i ,  508 
Sending  bill  of  lading  without 

attaching  bill  of  exchange,  2  i , 

Where  bill  of  lading  is  taken,  2 1 , 

507 
Where    carrier    delivers    goods 
notwithstanding  bill  of  lading 
provides  otherwise,  21,  510 
Where  seller  clearly  shows  his 
intention   of  retaining  posses- 
sion, 2  I,  507 
Sale  of  Chattels  Not  Specific,  3 ,  428 ; 

2  1 ,  48s 

Appropriation,  2  i,  486,  487 

Article  to  be  manufactured,  2  i , 

485 

Certain  quantity  of  goods  in  gen- 
eral, 2 1 ,  485 

Examples,  2  i ,  487 

General  rules,  2  i,  485 

Necessity  of  separation,  21,  487 

No   specific    identification,    2 1 , 
486 
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Effect  of  Contract  In  Passing  Property — 

Cont'd 

Intention —  Cont'd 

Rules  Determining — Cont'd 

Sale  of  Chattels  Not  Specific — Cant  d 
Fart  of  a  Uniform  Mass,  2 1 ,  488 
Certain  quantity  of  goods,  2  i , 

488 
Conflict  of  authority,  2 1 ,  488, 

489 
Elevators,  2  i ,  492 
General  rule,  2  i ,  488 
Grain  ,21,  492 
Instancies,  2 1 ,  491 ,  492 
Mass    must    be   uniform,  2 1 , 

489 
Meaning  of  appropriation,  2  i, 

494 
Pipe  lines,  2  i ,  492 
Portion  of  mass  easily  distin- 
guishable, 2 1 ,  493 
Rule  explained,  2  i ,  493 
Where  whole  mass  is  delivered 

to  purchaser,  2  i ,  494 
Whether  appropriation  is  nec- 
essary, 2  1 ,  488 

Sale   of  article  to  be   manufac- 
tured, 2  1 ,  488 

Sale  of  goods  not  generally  de- 
scribed, 2  I,  486 

Warehouse  receipts,  2  i ,  487 

Whitehouse  v.  Frost,  2  i ,  488 
Subsequent  Appropriation,  2  i ,  494 

Appropriation   must  be   in  con- 
formity with  contract,  2  i ,  500 

Appropriation  of  a    smaller 
amount  of  goods,  2  i ,  502 

Conditional    appropriation,    21, 
500 

Consignment  not  in  execution  of 
a  previous  contract,  2  i ,  499 

Delivery  to  carrier,  2  i ,  497 

Delivery  to  carrier  a  delivery  to 
purchaser,  2  i ,  497 

Delivery  to  carrier  .by  order  of 
purchaser,  2  i ,  498 

Deliver3'  to  carrier  in  ordinary 
course  of  business,  2  i ,  498 

Delivery  to  warehouseman,  21, 

499 
Due'  care  to  be  used  in  marking 

and  directing  goods,  2  i ,  498 
Effect  of  consignment,  21,  497, 

499 
Effect  of  selection  and  acceptance 

by  other  party,  2  i ,  494 
Effect  of  specifying  goods, 2 1 ,  494 
Examples,  2  i ,  496 
Expressed  intentions  controlling 
I  rules  of  construction,  2  r,  500 

In  general,  2  i ,  494 
Meaning  of  appropriation,  21, 

494 

Necessity  of  assent  of  both  par- 
ties, 2  1 ,  494 

Part  appropriation,  21,  502 
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Selection  by  seller  on  express  or 
implied  authority  of  purchaser, 

2  1'.  49S 
Sending    a    larger    quantity    of 

goods,  2  1 ,  500 
Sending  a  smaller  quantity  of 

goods,  2  1 ,  500 
Sending  goods  of  a  different  qual- 
ity, 2  1 ,  500 
Tender  of  goods  in  conformity 

with  contract,  2  i ,  500 
What   constitutes  delivery  to  a 

carrier,  2  i ,  498 
When  appropriation  final, 2  1,500 
When    seller    has   authority    to 

make  appropriation,  2  i ,  495 
Where  both  parties  assent  to  the 

appropriation,  2  i,  494 
Where  different  goods  have  pre- 
viously been  tendered,  2  i ,  501 
Where  goods  are  to  be  paid  in 

cash  upon  arrival,  21,  499 
Where  seller  is  to  dispatch  the 

goods,  2  1 ,  495 
Where  seller  is  to  do  something 
to  goods  for  which  appropria- 
tion is  necessary,  2  i ,  495 
Place  Where   Transfer  of   Title    Takes 
Place,  21,  511 
C.  O.  D.,  3,  290;  21,  511 
Examples,  21,  511,  512 
In  general,  21,  511 
Place  of  delivery,  21,  511 
Place  of  shipment,  21,  511 
Provisions  of  particular  contracts,  2  I , 

511.  512 
Statutes  prohibiting  the  sale  of  liquor. 

Elevators,  2  1 ,  492 

Grain  in  warehouse  or  elevator,  21,  516 
Entry  of  vendee  to  take  chattel,  19,  1105 
Essentials,  2  i ,  447 

See  infra,  CONSIDERATION  OR  Price  ; 
Mutual  Assent;  Parties;  Sub- 
ject OF  THE  Sale. 
Estoppel 

By  acceptance,  2 1 ,  562 
Ratification,  7,19 
Evidence 

.  Action  for  Breach  of  Contract  by  Seller, 
5,  64;  21,  592 
Account  books,  2  i ,  594 
Books,  21,  594 
Examples,  21,  592-595 
In  general,  21,  592 
Of  credit,  2  i ,  594 
Of  price,  2  i ,  594 
As  to  reasonable  value  where  price  is 

in  dispute,  2  i,  465 
Of  Intention 

Necessity,  2  I,  481 
Upon  question  of  damages  for  breach 
of  contract,  5 ,  64 
Exchange 

Distinguished  from,  7,  115;   21,  464 
Executed  Sales 
Contract,  10,  104 
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Executory  or  executed.,  see  infra.  Ef- 
fect OF  Contract  in  Passing 
Property. 

Executory  Sales 
Contract,  i  o,  104 

Factors,  see  infra.  Consignments  to 
Factors  or  Commission  Mer- 
chants. 

Formation  of  contract,  2  i ,  447 

Forthwith,  2  i ,  534 

Fraud 

Ratifying,  8,  651 
Seller's  remedies,  21,  588 
Vendor  treating  sale  as  valid  and  main- 
taining action,  and  at  the  same  time 
holding  it  invalid  for  fraud,  8,  651 

Free  on  board,  2  i ,  531 

Gambling  Contracts 

Price  regulated  by  contingency,  8 ,  997, 
998 

Garnishment,  8,  1191 

Goods  delivered  to  be  paid  for  in  future, 
2,  42 

Goods  sold  on  memorandum,  15,  278 

Goods  to  Be  Manufactured  or  Procured,  2  i , 
502 

See  infra,  Ships. 
Appropriation,  21,  502 
Appropriation   of   article   to  contract, 

z  I ,  S04 
Before  manufacture  is  completed,  21, 

502 
Executor}'  contract,  2 1 ,  485 
General  rule,  2i,  502 
Necessity  of  acceptance  by  buyer,  2  i , 

505 
Necessity  of  appropriation  or  identifi- 
cation, 2  I,  488 
Payment  by  instalments,  21,  503 
Prepayment  of  entire  price,  2  i ,  504 
Purchaser  exercising  control  overwork, 

2  1 ,  504 
Question  of  intention,  2  i,  503 
Superintendence  by  purchaser,  21,504 
Title  to  material  furnished,  2  i,  506 
Title  to  materials  used  in  construction, 

21,  506 
What  constitutes  a  sufficient  appropri- 
ation, 21,  504 
When  sale  becomes  executed,  21,  504 
When  title  passes  in  unfinished  chat- 
tel, 21,  503 
Where  purchaser  elects  to  take  unfin- 
ished article,  2  i ,  503 
Good  will,  17,  1185 
Grain 

In  elevator,  2,  41 
In  warehouse  or  elevator,  21,  516 
Whether   transaction   where    grain   is 
sent  to  a  mill  is  a  bailment  or  a  sale. 

Illegal  Contracts 

Purchaser  innocent  but  seller  guilty, 

9,  9" 
Illegal  Sales,  see  Fraudulent  Sales. 
Vendee  knowing  purchaser  will  apply 
goods  to  illegal  purpose,  g,  910 
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Immediately,  2  i ,  534 
Implied  assent,  2  i ,  449 
Impression  on  paper,  5,  168 
Inspection 

Buyer's  right,  21,  556 

Reasonable  time  for,  2  i,  556 

Right  to  inspect,  2  i ,  544 

When  inspection  should  be  made,  2  i , 

556 
Instalments,  3,  431 

See  infra,  DELIVERY. 
Contract  to  build  vessel,  3,  431 
Default  in  accepting  and   settling  for 
instalments,  3,  431 
Intention,  2  i,  513 

See  infra.  Effect  of  Contract  in 
Passing  Property. 
Intoxicating  Liquors,  see  Intoxicating 
LicyjORS. 

C.  O.  D.  deliveries,  21,  511 
Jus  Disponendi 
Reservation  of,  21,  507 

Bill  of  exchange  inclosed  to  buyer 

for  acceptance,  21,  508 
Bill   of  exchange   payable  at  sight, 

2 1 ,  509 
Bona  fide  purchasers,  2  i ,  507 
Consignment  at  the   risk  of   buyer, 

2  1 ,  509 

Consignor  indebted  to  consignee  for 
advances,  21,  510 

Creditors,  2  i,  507 

Delivery  of  goods  on  board  of  pur- 
chaser's ship,  21,  510 

Delivery  to  common  carrier,  2  i ,  507 

Effect  of  acceptance  of  bill  of  ex- 
change, 2  I,  510 

Effect  of  rules  of  construction,  21, 

507 

In  general,  2  i,  507 

Seller  acting  as  buyer's  agent  in  tak- 
ing out  bill  of  lading,  2  i ,  508 

Seller  making  bill  of  lading  deliver- 
able to  his  order,  2  i,  508 

Seller  reserving  jus  disponendi  where 
goods  are  loaded  on  buyer's  ship, 
21,  510 

Seller  shipping  goods  to  his  agent 
for  delivery  to  buyer,  2  i ,  508 

Sending  bill  of  lading  without  at- 
taching bill  of  exchange,  2  i,  510 

Where  bill  of  ladihg  is  taken,  2  i ,  507 

Where  carrier  delivers  goods  not- 
withstanding bill  of  lading  pro- 
vides otherwise,  21,  510 

Where  seller  clearly  shows  his  in- 
tention of  retaining  possession,  2  i, 

507 
Latent  Defects,  8 ,  645  •,12,  926 

Evidence  concerning  fraud,  12,  932 
Exceptions  to  general  doctrine,  1 2 ,  927 
Executory  contracts,  I  2 ,  929 
Fraudulent  concealment  of  latent  de- 
fects, 12,  931 
In  general,  12,  926 

Manufacturer's  warranty  against,   12, 
927 
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SALES— Co»<'rf 
Latent  Defects — Cont'd 
Patent  defects,  i  2 ,  929 
Remedy  on  divergence  from  descrip- 
tion, 1 2 ,  930 
Scienter,  12,  926 
Warranty  by  dealer,  12,  927 
Warranty  of  fitness  as  related  to  that 
against  latent  defect,  1 2 ,  928 
Leases    distinguished  from,    see  infra, 

Conditional  Sales. 
Letters,  1 3 ,  255  ;  2  i ,  452 
Acceptance  by,  1 3 ,  255 ;  2  i ,  452 
Examples,  2  i ,  452-454 
Revocation,  21,  453 
When  contract  is  complete,  21,  452 
License  of  Buyer  to  Enter  Seller's  Prem- 
ises, 2  1 ,  527 
Examples,  2  i ,  527,  528 
Implied  license,  2  i ,  527 
License  coupled  with  an  interest,  2 1 , 

527 
Whether  license  may  be  revoked,  2 1 , 

527 
License  to  enter  implied  on  sale  of  goods 

without  delivery,  19,  1105 
Lien,  2  i ,  601 

As  against  subsequent  purchasers,  21, 

604 
At  common  law,  2  i ,  603 
Charges  for  storage,  2  i ,  602 
Contractual  lien,  21,  604 
Created  by  contract,  2  i ,  604 
Delivery,  2 1 ,  608 

Constructive,  2  i ,  609        > 
Constructive   delivery   where   seller 

retains  actual  possession,  z  i ,  609 
Effect  of,  2  1,  608 
Marking    packages   with   buyer's 

name,  2  i,  610,  611 
Of  part  of  goods  sold,  2  i ,  61 1 
Possession   necessary   to    existence, 

2  1 ,  608 
Question  of  law  or  fact,  z  i,  611 
Seller  acting  as  warehouseman  for 

buyer,  2  i,  610 
Sufficient  to  satisfy  statute  of  frauds, 

2  I,  609 
To  common  carrier,  2  i ,  609 
Transfer  of  warehouse  receipts,  2  i , 

21,  610 
What   delivery   sufficient    to   divest 
lien,  2  I,  609 
Distinguished  from   vendor's   lien   on 

land,  2  I,  604 
Enforcement,  2  i,  605 
Existence,  2  i ,  601 
Extent  of  lien,  21,  602,  603 
Goods  mingled  with  those  sold,  2  i,  603 
How  divested,  21,  605 
Implied  part  of  every  contract  of  sale, 

21,603 
In  general,  2  i ,  601 
Necessity  of   express  agreement,   21, 

603 
Other  claims  which  seller  may  have 
against  buyer,  2  i ,  602 


538 


Payment,  2 1 ,  605 

Destruction  of  lien  by,  2  i,  605 
Effect  of  part  payment,  2  i,  605 
Effect  of  payment,  2  i ,  605 
Waiver,  2 1 ,  606 

Possession  not  necessary,  2  i ,  604 

Possession  of  seller,  2  i ,  603 

Right  to  retain  until  price  is  paid,  2  i , 
601 

Waiver,  2  i ,  606 

After  credit  has  expired,  2  i ,  607 

By  implication,  2  i ,  606 

Express  waiver,  2 1 ,  606 

Note  made  payable  at  a  future  time, 

21,  607 
Note  of  third  person,  2  i,  607 
Note  payable  on  demand,  2  i,  606 
Seller's  right  to  waive,  2  i ,  606 
Where  credit  is  given,  21,  606 
Where  seller  takes  security  for  pay- 
ment, 2  1 ,  606 

When  seller  has  lien,  21,  601 

Where    property    has    not    passed  to 
buj'er,  2  1 ,  602 
Lord  Blackburn's  two  rules,  3,  428 
Lost  goods,  2  1 ,  568 
Manufactured  articles,  see  infra,  Goods 

TO  B j:  Manufactured  or  Procured. 
Market  overt,  14,  458;   21,461,569 
Married  Women 

Actual  purchase,  14,622 

Actual  sale,  14,  622 

Agreement  to  sell,  14,  621 

Generally,  i  4,  621 

Restoration  of  purchase-money,  14,  622 

Validity,  14,  622 

With  regard  to  separate  property,  14, 
622 
Measure  of  Damages 

As  to  measure  of  damages  -where  seller 
brings  personal  action  against  buyer, 
see  infra.  Action  Against  Buyer 
for  Breach  of  Contract. 

Breach  of  executed  contract,  5,  29 

Breach  of  executory  contract,  5 ,  30 

Buyer  against  seller,  5,  30 

Buyer's  profits,  5,  32 

Divestment  of  seller's  title,  5,  29 

Market  price,  5,  30 

Market  value,  5,  31 

Mere  speculative  profits,  5,  34 

Nearest  market,  5,  31 

Resale,  5,  31 

Sale  of  seeds  which  turn  out  to  be 
worthless,  5,  33 

Seller  against  buyer,  5,  29  , 

Where  buyer  had  contract  for  resale 
at  a  higher  price,  5,  31 

Where  goods  have  beeri  manufactured 
on  buyer's  order,  5,  29 

Where  goods  were  to  be  delivered  in 
instalments,  5,  32 

Where  purchase-money  is  paid  in  ad- 
vance, 5 ,  32 
Memorandum  of  sale,  IS,  278 
Mistake,  2  i ,  459 

As  to  identity  of  party,  z  i ,  460 
Vol.  ri. 


Sales. 


INDEX-DIGEST. 


Salei, 


Effect,  2 1 ,  459 

Examples,  2  i ,  459,  460 

In  general,  2  i ,  459 

Mistake  as  to  terms,  2  i ,  459 

Mistake  in  subject-matter  of  sale, 2  1,459 
More  or  less,  15,  720,  722  521,  544 
Mutual  Assent,  see  infra.  Mistake. 

Acceptance  of  ofler,  2  i ,  449 

Condition,  2  i ,  448 

Contract  implied  without  any  expres- 
sion of  will  or  intention,  21,  448 

Examples,  21,  447,  450 

Express  assent,  2 1 ,  449 

Implied  assent,  2  i ,  449 

In  general,  2  i ,  447 

Necessity,  2  i ,  447 

Offer  alone,  2 1 ,  450 

Offer  and  Acceptance,  2  i ,  450 
Acceptance  by  agent,  2  i ,  455 
Acceptance  by  letter,  2  i,  452 
Acceptance  must  be  communicated, 

2 1 .  455 
Acceptance  not  corresponding  with 

offer,  2  1 ,  456 
Acceptance  with  condition  equivalent 

to  new  proposal,  2  i ,  458 
Acceptance  within  a  reasonable  time 

2  1 .  455 
Business  circulars,  21,  451 
Catalogues,  21,451 
Conditional,  2  i ,  450 
Effect  of  acceptance  with  condition, 

2 1 .  457 
Immaterial  variance   between    offer 

and  acceptance,  2  i ,  458 
Offer  alone,  2  i ,  450 
Offer  alone  never  constitutes  contract, 

2 1 ,  450 
Offer  must  be  distinct,  2  i ,  450 
Offer  not  binding  until  accepted,  2 1 , 

451 
Offer  rejected  or  revoked,  2  i ,  450 
Price  lists,  2  i,  451 
Promise  that  offer  shall  be  open  until 

specified  time,  2  i ,  453 
Revocation  after  acceptance  by  letter, 

2 1 ,  452 
Revocation  of  offer,  2  i,  451,  452 
Sending  portion  only  of  goods  pur- 
chased, 2  I,  4S7 
Unconditional  acceptance,  2  i ,  456 
Offer  rejected  or  revoked,  21,  450 
Pretended  sales,  2  i ,  448 
Sale  by  suit,  2  i ,  448 
To  the  same  thing  at  the  same  time,  2 1 , 

447 
Whether  assent  must  be  expressed,  2  i, 

449 

NegotiabUlty  of  tbe  BiU 

Bill  drawn  to  shipper's  order,  2,  243 

Negotiable  securities  by  another  than  the 
owner,  2  i,  461 

Of  Chattels  Not  Specific,  2  i ,  485 
Appropriation,  2  i,  486,  487 
Article  to  be  manufactured,  2  i,  485 
Certain  quantity  of  goods  in  general, 
z  1 ,  485 
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Examples,  2  i,  487 
General  rules,  2  i ,  485 
Necessity  of  separation,  2  i ,  487 
No  specific  identification,  21,  486 
Fart  of  a  UnifDrm  Mass 

Certain  quantity  of  goods,  2  i,  488 
Conflict  of  authority,  2  i ,  488,  489 
Elevators,  2  i ,  492 
General  rule,  2  i ,  488 
Grain,  2 1 ,  492 
Instances,  2  i,  491,  492 
Mass  must  be  uniform,  2  i,  489 
Meaning  of  appropriation,  2  i ,  494 
Pipe  lines,  2  i ,  492 
Portion   of  mass  easily  distinguish- 
able, 2  1 ,  493 
Rule  explained,  2  i ,  493 
Where  whole   mass  is  delivered  to 

purchaser,  2  i ,  494 
Whether  appropriation  is  necessary, 
2  1 ,  488 
Sale  of  article  to  be  manufactured,  2  i , 

488 
Sale  of  goods  not  generally  described, 

2  1 ,  486 
Warehouse  receipts,  2  i,  487 
Whitehouse  v.  Frost,  2  i ,  488 
Offer,  see  infra,  Mutual  Assent. 
Offer  and  Acceptance 

By  letter,  i  3,  255  ;  2  i,  452 
Of  horses,  g,  766 
Of  Otber  Lands 

Admissibility,  6,  619 
Of  specific  chattels  conditionally,  see  in- 
fra. Conditional  Sales. 
On  Margins,  see  Stock  Brokers. 

By  factors,  3,  326 
"  On  or  before,"  2  i,  534 
Parol  Evidence 

Circumstances  to  show  reasonable  time 
of  delivery,  2  i ,  532 
Partial  delivery,  see   infra.  Quantity 

TO  Be  Delivered. 
Parties 

Caveat  emptor,  2  i,  462 
Competency  of  parties,  2  i ,  460 
Effect  of  outstanding  lien,  2  i ,  462 
In  general,  2  i ,  460 
Mistake  as  to  identity,  2  i ,  460 
Owner  or  his    lawful   representative, 

2  1 ,  461 
Sale  by  another  than  the  owner,  21, 

461,  462 
Sale  in  market  overt,  2  i ,  461 
Sale  of  property  in  adverse  possession 

of  another,  2  i ,  462 
Transfer  of  negotiable  securities,  2  i , 

461 
Who  can  make  valid  sale,  2  i ,  461 
Passing  of  property,  see  infra.  Effect 
OF  Contract  in  Passing  Property, 
Payment 

As  condition  precedent  to  buyer's  right, 

21,  563 
As  condition  precedent  to  vesting  of 

title,  2  1 ,  563 
As  directed  by  seller,  2  i ,  566 
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Payment —  Confd 

Burden  of  proof  that  payment  by  mail 

was  authorized,  2  i,  567 
By  mail,  2  i ,  566 
By  Note,  18,  182 

Examples,  i  8 ,  182-184 
Note  of  third  person,  18,  183 
Risk  of  vendor,  18,  182 
Vendor    induced    to    take    note    by 
fraud,  I  8,  183 
Cash  sale  presumed,  2  i,  565 
Condition  Precedent,  21,  563,  636 
See  CoNDiTioNAi.  Sales. 
By  cash,  2  i,  638 
B3'  check  or  draft,  2  i ,  638 
By  Instalments,  2  i ,  640 

Condition  that  title  shall   remain 
in  owner  until  purchase-money 
is  paid,  2  1 ,  640 
Effect  on  previous  payments  of  fail- 
ure to  pay  instalments,  2  i ,  642 
Examples,  2  i ,  642 
Failure  to  pay,  2  i ,  641 
Forfeiture   for  failure  to  pay  in- 
stalments, 21,  641,  642 
Generally,  2  i,  640 
Goods   to   be    manufactured,   21, 

641 
Intention  to  abandon  contracts,  2  i , 

641 
Possession  given  to  purchaser,  2 1 , 

641 
Rescission  of  contract,  2  i ,  641 
Waiver  of  forfeiture  for  failure  to 
pay  instalments,  2  i ,  642 
By  Note,  2  1 ,  639 

Buyer  becoming  insolvent,  2  i,  640 
Note  forged  or  worthless,  21,  640 
Note  itself   does    not  satisfy  in- 
debtedness, 2  I,  639 
Sale  conditioned  for  buyer  to  give 

note,  2  1 ,  639 
When  title  passes,  2 1 ,  639 
Check  dishonored,  21,  638 
Examples,  2  i ,  637,  638 
In  general,  21,  636 
Non-performance  of  condition,    21, 

637 
Possession   given   to   purchaser,  2 1, 

636 
Replevin  by  the  owner,  2  i ,  637 
Sale  to  third  party  before  perform- 
ance of  condition,  2  i ,  637 
When  title  vests  in  buyer,  2  i ,  636 

Credit,  2  i,  564 

Direction   that   payment   shall   be   by 
mail,  2  1 ,  566 

Duty  of  the  buyer,  2  i ,  563 

Mode  of  payment,  2  i ,  563 

Necessity  of  demand  by  seller,  4i,  565 

Presumption   that   delivery   and   pay- 
ment are  concurrent,  2  i ,  564 

Presumption   that    payment    and    de- 
livery ought  to  be  concurrent,   21, 

524 
Sale  for  cash,  2 1 ,  563 
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Tender,  2 1 ,  565 

Discharge  of  buyer's  duty,  2 1 ,  565 

Effect  of,  21,  565 

Unconditional  tender,  2 1 ,  566 
Waiver  of  condition    precedent,    21, 

650,  651 
Wlien  Title  Passes 

Payment  by  instalment,  2  i ,  503 

Prepayment,  2  i ,  504 
Performance 

Death  of  specified  chattel,  10,  181 
Pipe  lines,  2  i ,  492 

Place  Where  Transfer  of  Title  Takes  Place, 
21,  511 

C.  O.  D.,  21,  511 
Examples,  21,511,512 
In  general,  21,  511 
Place  of  delivery,  21,  511 
Place  of  shipment,  21,  511 
Provisions  of  particular  contracts,  2  i , 

S".5'2 
Statute  prohibiting  the  sale  of  liquor. 

Pledge 

In  form  of,  2,  45 
Kiglits  of  Bona  Fide  Purchasers 
Where  Pledgee  Sells  Wrongfully,   21, 

570 

Agreement  that  title  shall  not  pass 
until    purchase-money    is   paid, 
21,  S7I 
Commodatura,  21,  570 
Conditional  sales,  21,  571 
Depositum,  21,  570 
Expenditure  of  work  on  property 

bailed,  2  i ,  570 
Hire,  2  i,  570 
Loan,  2  I,  570 
Right  of  purchase   added  to   the 

bailment,  2  i ,  570 
Transportation,  21,  570 
Whether    purchaser    takes    title 
against  debtor,  2  i ,  570 
Pledge  or  mortgage  distinguished  from, 
see   Chattel   Mortgages;  Pledge 
AND  Collateral  Security. 
Possession 

As  to  original  owner,  21,  569 
Retention  of,  21,  483 
Potential  existence  of  subject,  2  i ,  474 
Presumption  that  payment  and  delivery 

ought  to  be  concurrent,  2  i,  524 
Pretended  sale,  2  i ,  448 
Price,    see   infra.   Consideration   or 

Price. 
Price  lists  as  offer,  21,  451 
Prospective  earnings,  2  i ,  471 
"  Puffing  of  goods,"  8,  644 
Purchasers 

As  to  rights  of  bona  fide  purchasers, 
see  infra.  Rights  of  Bona  Fide 
Purchasers. 
Quality  to  be  delivered,  2  i ,  544 
Quantity  to  Be  Delivered,  2  i ,  539 
"About,"  2  I,  542 

Buyer's  liability  for  what  he  receives 
and  retains,  2  i ,  541 
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Efifect  of  words  of  estimate,  a  i ,  542 
Entire  contracts,  21,  539 
Evidence,  2  i ,  540 
"  More  or  less,"  2  i ,  543 
New  York  rule  as  to  buyer's  liability 
for  what  he  receives  and  retains,  2  i , 

541 

Partial  delivery,  2  i ,  539 

Right  of  buyer  to  refuse  where  quan- 
tity is  not  that  agreed,  2  i ,  540 

Right  to  accept  and  reject  residue,  21, 

540 

"Say  about,''  2  i ,  544 

"  Say  from,"  2  i ,  544 

"Say  not  less  than,"  21,  544 

Seller's  duty  to  tender  exact  quantity 
called  for,  2  i ,  539 

Sending  goods  sold  mixed  with  other 
goods,  2  1 ,  539 

Separable  orders,  2 1 ,  540 

Waiver,  2  i ,  542 

When  seller  may  sue  for  part  received 
and  retained,  21,  542 
Questions  of  Law  and  Fact,  2  i ,  611 

What    delivery  is   sufficient  to   divest 
lien  of  seller,  21,  611 
Reasonable  Time,  21,  531 

Computation  of  time,  2  i ,  535 

Effect  of  such  words  as  "forthwith," 
"directly,"  "as  soon  as  possible," 
etc.,  21,  534 

Failure,  2  i,  532 

For  delivery,  2  i ,  531 

Parol  evidence,  2  i ,  532 

What  is,  21,  531 
Reasonable  time  to  accept  offer,  21,  455 
Remedies  against  the  goods,  see   infra, 

LiE>f;    Resale;   and   see,  Stoppage 

IN  Transitu. 
Replevin 

By  seller,  21,  578 
Representation,  see  Fraudulent  Sales. 

False  representation  of  agent,  i,  417 

Mere  expressions  of  opinion,  5,  324 

Necessity  of  evidence  that  defendant 
intended  to  mislead,  5,  330 
Representation  by  vendor  as  to  value  of 

goods   which   can   only  be  known  by 

experts,  5,  SH 
Resale 

Action   for   difference   in  amount,  21, 

598 

Auction,  2  I,  600 

Buyer's  right  of,  21,  628 

English  Rule,  2  x ,  59S 

Absence  of  reservation,  2  i ,  598 
Distinguished  from  American  rule, 

2  1 ,  598 
Executed  sales,  2  i,  598 
Possession  in  the  seller,  21,  598 
Resale  as  a  breach  of  contract,  2  i , 

599 

Resale  expressly  reserved,  2  i ,  598 
Failure   to   accept  and  pay  for  goods 

within  a  reasonable  time,  2  i ,  595 
Fair  value  for  the  property,  21,  599 
In  general,  21,  595 
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Manner  in  which  resale  must  be  made,. 

2  1 ,  599 
Market  value  of  goods,  2  i ,  598 
Notice  of  intention  to  buyer,  2  i ,  596 
Notice  of  place  of  resale,  2  i ,  600 
Notice  of  time  of  resale;  2  i ,  600 
Place  of  delivery  as  place  of  resale,  21,. 

601 
Place  of  resale,  2  i,  601 
Reasonable  time,  21,  596,  597 
Reasonable  time  for  resale,  21,  599^ 
Recovery  of  damages,  2  i ,  597 
Responsibility  of   buyer   for   loss   sus- 
tained, 2  1 ,  597 
Rule  in  the  United  States,  21,  595 
Seller  must    act    in   good    faith,  '21, 

599 
Time  of  resale,  2  i ,  599 
Rescission,  21,  48 
Drunkenness,  2 1 ,  56 
Duty    to    place   other    party   in    statu 

quo,  2  1 , 84-87 
Election  to  rescind  reserved,  21,  49 
Failure  of  Consideration,  2  i,  61 

Contract  of  actress,  2  i,  63 

Examples,  2  i ,  61-63 

Failure  to  make  title,  2  i ,  61 

In  general,  21,61 

Instances  where  relief  has  been  de- 
nied, 2  I,  62 

Legislative  changes,  2  i ,  62 

Partial  failure  of  consideration,  21, 
61 

Severable  contract,  21,61 
Fraud,  2 i ,  49 

See  Fraudulent  Sales. 

Concealment  of  defects,  2  i,  49 

Essentials  of  fraud,  2  i ,  49 

Examples,  2  i ,  49-53 

In  general,  2  i,  49 

Insolvency,  21,  53 

Intention  not  to  pay  for  goods,  2  i,  52 

Intent  not  to  pay  at  time  of  purchase, 
21,52 

Knowledge  that  would  induce  vendor 
not  to  part  with  goods,  2  i ,  52 

Misrepresentations,  2  i ,  49,  50 

Misrepresentations  as  to  debt,  2  i,  5a 

On  part  of  vendee,  2  i ,  50 

On  part  of  vendor,  2  i,  49 

Pecuniary  standing,  2  i ,  50 
Illegal  contract,  21,55 
Inadequacy  of  consideration,  2  i ,  53 
Infancy,  21,  53,  55 

Duty   to  place  other  party  in   statu 
quo,  2  1 ,  90 

Restoration  of  consideration,  2  i ,  go 
In  general,  2  i,  48 
Insanity,  21,55 

Duty  to  place  other  party  in  statu 
quo,  2  1 ,  90 

Examples,  21,  55,  56 

In  general,  2  i ,  55 

Inquisition  of  lunacy,  21,55 

Rescission  by  committee,  21,  56 

Rescission  \>y  lunatic,  2  i,  56 

Restoration  of  consideration,  2  i ,  90 
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SALES— CoBifW 
Kesclssion —  Cont'd 
Mistake,  2 1 ,  53 

Article  not  in  existence,  a  i ,  53 

Examples,  21,  53-55 

Identity  of  party  dealt  with,  2  i ,  S4 

In  general,  2  i ,  53 

Mistake  of  one  party,  2 1 ,  53,  54 

Mutuality,  zi,  S3  ' 

Price  or  terms,  2  i ,  54 

Purchaser's  ability  to  pay,  21,  54 

Quantity,  2  i ,  54 

Where  purchaser  had  referred  to  one 
article  and  seller  to  another,  2  i ,  53 
Mutual  consent,  21,  71 
Non-Ferformance,  2  i ,  56 

Resale,  see  infra.  Resale. 

Articles  bought  for  specific  purpose, 

ZI.S7 
Breach  of  warranty,  2  1 ,  60 
Default  in  payment  after  property 

has  passed,  2  i ,  59 
Difference  in  quality  ordered,  2  i,  57 
Examples,  2 1 ,  56-60 
Failure  to  deliver  instalment,  21,  59 
For  failure  of  seller  to  deliver  goods, 

21,58 
In  general,  2  i,  56 
Refusal  to  accept  goods,  2  i ,  58 
Refusal  to  pay,  2 1 ,  58 
Refusal  to  pay  storage  charges,  2 1 , 

56 
Rescission  refused,  2 1 ,  57 
Sale  by  instalments,  2  i,  59 

Rescind  in  toto,  2 1 ,  92 

Restoration  of  consideration,  2 1 ,  87 

Return  of  chattels,  21,  87 

Undue  influence,  2  i ,  53 

Worthless  goods,  a  i ,  87 
Res  gestae,  2  i ,  120 
Retaining  goods  not  ordered,  2i,  561 
Betentlon  of  Fosaession,  21,  483 

See  Fraudulent  Sales. 
Return,  see  infra.  Sale  or  Return. 
Revocation  of  Offer,  2 1 ,  451 

Examples,  21,  451-454 

How  long  revocable,  2  i ,  451 

In  case  of  acceptance  by  letter,  2 1 ,  45a 

Offer  and  acceptance  by  telegraph,  2  i, 

4S4 

Promise  to  keep  offer  open,  2  i,  452 

Revocation  not  communicated,  2  i ,  ^53 

Where  letter  does  not  reach  corres- 
pondent, 2  1 ,  452 
mghtB  of  Bona  Fide  PUTChasers,  2 1 ,  567 

See  Fraudulent  Sales. 

Negotiable     instruments,    see     Bills 
AND  Notes. 

Stock  certificates,  see  Stock. 

Warehouse  receipts,  see  Warehouse. 

Bills  of  Lading,  2  i ,  573 

Fraudulent  vendee,  2  i,  574 
General  rule,  21,  573 
Possession  of  bill  of  lading,  2  i ,  573 
Right  of  real  owner  to  rescind  con- 
tract, 2 1 ,  574 
Stolen  bill  of  lading,  2 1 ,  573 
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Buyer's  title  no  better  than  that  of  his 

vendor,  2  i ,  567 
Generally,  2  i ,  567 
In  Sales  by  Bailee  or  Fledgee,  2 1 ,  570 

Acquiring  same  title  as  pledgee,  2  i , 

S72 
Sale  before  default  in  payment,  2 1 , 

S7I 
Sale  void  by  reason  of  irregularity, 

21,571 
Where  purchaser  acquires  new  title, 

21,571 
In  Sales  by  Factor  or  Agent,  2  i ,  572 

Exchange  instead  of  sale,  2 1 ,  572 

Purchase  without  knowledge  of  fac- 
tor's relation  to  the  goods,  2 1 ,  572 

Sale    in    payment    of    agent's    own 
debts,  21,'  572 

Statutes  Protecting  Furchasers,  2 1 ,  572 
Brokers,  2 1 ,  573 
In  Canada,  21,  572 
Indicia  of  title,  2 1 ,  573 
In  England,  2  i ,  572 
In  United  States,  2  i ,  572 
Person  must  be  a  factor  or  agent, 

ZI.S72 

Possession  of  the  goods,  2  i ,  572 
Purchaser     buying    from     factor 
without  knowledge  of  his  real 
character,  2 1 ,  572 
Warehousemen,  2 1 ,  573 
Wharfingers,  21,  573 
Where  agent  exceeds  his  authority, 

21,572 
Where  purchaser  acquires  title,  2  i , 

572 
Judicial  Sales,  2 1 ,  570 

.See    Judicial    Sales;    Sheriff's 

Sales. 
Caveat  emptor,  2 1 ,  570 
Exempt  property,  2  i ,  570 
Goods   levied  on   not  belonging  to 
person    against   whom    execution 
writ  was  issued,  2  i,  570 
Informalities  in  sale,  2  i,  570 
In  general,  2  i ,  570 
Whether    purchaser  acquires    title, 
21,  570 
Possession  and  apparent  ownership  of 

goods,  21,  569 
Purchase  from  an  agent,  2  i ,  569 
Purchaser's  remedy  against  seller  who 

has  no  title,  2  t,  568 
Right  of  owner  to  recover  goods  sold 

to  bona  fide  purchaser,  21,568 
Sale   of  an   article   not   belonging  to 

seller,  2  i ,  567 
Sale  of  goods  found,  21,  568 
Sale  of  goods  obtained  by  theft,  2  i ,  568 
Seller  and  market  overt,  2 1 ,  569 
Seller    who    has    obtained  goods    by 

fraud,  2  1 ,  569 
When  demand  is  necessary  before  ac- 
tion, 2 1 ,  568 
Who  Are  Bona  Fide  Furchasers,  2 1 ,  574 
Assignees  for  benefit  of  creditors,  2  i  ■ 
575 
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Attaching  creditor,  2  i ,  575 

Care  and  discretion  to  be  exercised, 

21,574 
Creditor  receiving  goods  in  payment, 

2  1 .  575 
Examples,  21,  574-576 
In  general,  2  i ,  574 
Notice  of  defects  in  seller's  title,  2  i , 

576 
Purchaser  buying  from  his   debtor, 

2  1.575 
Taking  goods  in  good  faith,  2  i,  576 
Valuable  consideration,  2  i,  574 
Sight  to  Inspect,  2  i ,  544 

Buyer's  right,  2  i ,  556 

Reasonable  time  for,  21,  556 

When  inspection  should  be  made,  2 1 , 
556 
Sale  by  Sample 

Acceptance,  10,  169 

Acceptance  obtained  by  fraud,  10,  169, 
170 

Action  for  breach  of  warranty,  10,  169 

As  to  latent  defects,  10,  167 

Custom  and  usage,  10,  168 

Implied  warranty  that  goods  conform 
to  sample,  10, 165 

Latent  defects  where  goods  are  sold 
for  particular  purpose,  i  o,  167 

Right  of  inspection  by  vendee,  10,  i6g 

Right  to  reject  goods,  10,  i6g 

Rule  as  to  implied  warranty  in   Penn- 
sylvania, 10,  165 

Sale  by  average  sample,  i  o,  168 

Sample   shown   but  sale  by  bulk,  10, 
168 

When  bulk  has  been  examined,  10,  167 

Where  goods  are  sold  by  manufacturer, 
10,  167 

Wlietlier  There  Was  Sale  by  Sample 
Question  for  jury,  10,  168 

Whether  warranty  is  one  of  merchant- 
ability, 10,  167 
Sale  for  Casb 

Meaning  of  the  term,  3,  31   • 
Sale  or  Return,  3 ,  433 ;  2  i ,  647 

Article  to  be  satisfactory,  3,  433 

Election  of  purchaser,  2  i ,  647,  648 

Goods  taken  on  trial,  2  i ,  648  . 

Loss  or  damage'  to  property,  2  i ,  650 

Notice  of  dissatisfaction,  21,  649 

No   time  fixed  for  exercising  option, 
2  1 ,  648 

Option  to  purchase,  2  i,  648 

Reasonable  time,  3 ,   434  ;   21,  647-650 

Replevin  against  purchaser,  2  i ,  648 

Retaining  property,  2  i ,  647 

Return  to  seller,  2  i ,  649 

Return  within  reasonable  time,  3,  433 

Satisfaction  of  buyer,  2  i ,  648 

The  return  a  condition  subsequent,  2  i. 

Time   allowed   for  testing  article,  2  i , 

649 
Time  fixed   by  contract,  3,  434;    21, 

467 
Time  for  decision,  2  i ,  647 
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When   property   passes  to  purchaser, 

3,  433 
Where  some  of  the  property  must  be 

consumed  in  order  to  make  trial,  2  i , 

650 
Whether  property  passes  to  the  buyer, 

2  1 ,  647 
Sale  or  Return  Distinguished  from,  21,  517 
Agreement  to  absolute  transfer  of  title, 

21,  518 
Definition  of  sale  or  return,  21,  519 
Deliverj'  to  factors   or  agents,  21,  519 
Examples,  21,  517-520 
Hiring    or    leasing  with   privilege    of 

purchase,  2  i,  519 
In  general,  2  i,  517 
Notice  of  disapproval,  21,  517 
Option  of  purchaser,  21,  518 
Purchase  or  return  not  dependent  on 

the  suitableness  of  the  property,  2  i , 

518 
What  is  a  reasonable  time,  2  i ,  517 
When  title  passes  in  sale  or  return,  2  I , 

5'7 
Sales  Stables 

Horses,  9,  760 
Sales  to  Arrive,  3 ,  432  ;  2  i ,  643 

Capacity  of  vessel  over-estimated,  21, 
644 

Conditional  nature  of  the  sale,  2  i,  643 

Examples,  2  i ,  643,  644 

Goods   not  of  kind   and  quality  stipu- 
lated for,  2  1 ,  643 

Goods    to    be  delivered   between   two 
dates,  2  1 ,  644 

Sale  of  cargo,  2  i ,  644 

Time  of  arrival,  21,  644 

Time  of  sailing  specified,  2  i ,  644 

When  title  passes,  2  i ,  643 
Sales  valid  according  to  lex  loci  contrac- 
tus, invalid   according  to  lex  loci  rei 

sit^,  3,  569 
"  Say  about,"  2  i,  544 
"  Say  from,"  21,  544  , 

"  Say  not  less  than,"  2  i ,  544 
Selection,  see  infra.  Appropriation. 
Seller's    ditties,    see    infra.  Delivery; 

and  see  Warranty. 
Se/ler's  rights  and  remedies,  see  infra. 

Lien;  Resale. 
Ships,  3,  431;  22,  737 

Convej'ance  of  keel  and  other  parts  of 
unfinished  vessel,  22,  738 

Delivery,  2  2 ,  738 

Examples,  22,  737,  738 

Implied  warranty,  22,  738 

Payments  during  progress  of  work,  22, 

737 

Vessel  constructed  under  the   superin- 
tendence of  the  parties,  22,  737 

When  property  is  vested  in  party,  22, 

737 
When  property  vests  in  party  ordering, 
22,738 
Specific  Performance,  2  i ,  627 ;  22,  991 
Slochs,  see  Stocks. 
Bonds,  22,  992 
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SALES— Co«r;W 
Specific  Performance — Confd 

Circumstances  demanding  specific  per- 
formance, 2  2,  991 
Circumstances  to  be  considered,  22, 

992 
Goods  possessing  an  easily  ascertain- 
able market  value,  22,  991 
In  general,  22,  991 
Insolvency,  22,  992 
Pretium  affectionis,  22,  991 
Property  possessing  unusual  value,  22, 

991 
Subject-matter  of  sale,  22,  991 
Trust,  22,  992 

When   performance   vfill   be   decreed, 
2  2 ,  991 
Statute  of  Frauds,  21,  537 
Contracts  for  Sale  of  Goods,  Wares,  and 
Merchandise,  S,  704 
Agreement  to  deliver  goods  in  pay- 
ment of  a  debt,  8 ,  705 
Chattel  mortgage,  8,  705 
Choses  in  action,  8,  710 
Contract  for  resale,  8,  705 
Contracts  of  barter,  8 ,  704 
Contracts  of  exchange,  8,  704 
Contracts  of  sale,  8 ,  704 
Contract  to  manufacture,  8 ,  705-709 
Distinction     between    contract     for 
work   and    labor  and    contract   of 
sale,  8,  705-709 
English  rule  where  subject-matter  is 

not  in  existence,  8,  706 
Examples  of  contracts  to  which  the 

statute  does  not  applj-,  8,  704 
Executed  sales,  8,  704 
Executory  sales,  8,  704 
Goods,  Wares,  and  Merchandise,  8,  709 
Bank  notes,  8,  710 
Book  accounts,  8 ,  710 
Chattels     possessed    of     intrinsic 

value,  8 ,  709 
In  England,  8,  709 
Interest  in  patent  rights,  8,  710 
"Option,"  8,  710 
Promissory  notes,  8,  710 
Scrip,  8,  710 
In  United  States,  8,  704 
Partnership   agreement  for   sale  of 

personal  property,  8,  705 
Rule  in    Maryland   where    subject- 
matter  is  not  in  existence,  8,  709 
Rule  in  Massachusetts    where   sub- 
ject-matter is  not  in  existence,  8, 
708 
Rule  in  New  Hampshire  where  sub- 
ject-matter is  not  in  existence,  8, 
709 
Rule  in  New  York  where  subject- 
matter  is  not  in  existence,  8 ,  707 
Sales  by  auction,  8,  704 
Statute  of  Charles  II.,  8,  704 
Subject-matter  of  contract  not  in  ex- 
istence, 8 ,  705-709 
Subject-matter   to   be   prepared    for 
delivery,  8,  705-709 
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The  Price,  8,  710 

Burden    of    proof   that    price     is 
greater  than  statutory  limit,  8, 
710 
Fact  that  transaction  covers  other 

matters  besides  sale,  8,  710 
To  what  contracts  statute  applies,. 

8,704 
Where  it  was  not  known  that  price 
would  exceed  statutory  limit,  8, 
710 
Where  many  different  articles  are 
bought  at  same  time,  8,  710 
What  amounts  to  a  resale,  8,  705-709. 
Where  contract  is  for  work  and  labor, 
8,709 
Postponement  of  delivery,  21,  537 
Stolen  goods,  2  i ,  568 
Subject  of  the  Sale,  2 1 ,  469 
Crops  to  be  grown,  2  i ,  470 
Distinction  between  sale  and  executory- 
agreement,  2  1 ,  474" 
Earnings  of  a  service  already  entered 

into,  2  I,  471 
Executory  contract  and  subject  after- 
wards acquired  by  buyer,  2  i ,  472 
Expectation  founded  on  a  right  in  be- 
ing, 21,475 
Fish  to  be  caught,  2 1 ,  475 
General  doctrine,  2  i ,  474 
In  general,  21,  469 
Mere  possibility,  2  i ,  475 
Mortgage  of  after-acquired   property, 

2 1 .  472.  473 
Mortgage  of  stock  of  goods  in  store, 

2  1 .  473 
Necessity  of  subject's  existence,  2  i ,  469 
Partial  destruction   of  the   subject  of 

the  sale,  2  i ,  469 
Physical  or  corporeal  existence,  2  1 ,  474 
Potential  existence,  2 1 ,  470 
Property  must  be  susceptible  of  iden- 
,  tification,  21,  473 
Property  yet  to  be  acquired  by  seller, 

2i.#J7l 
Sale  of  possibilities,  2 1 ,  474 
Sale  of  property  not  yet  in  existence, 

21,469 
Sale  of  prospective  earnings,  2 1 ,  471 
Where  subject  has  ceased  to  exist  at 

time  of  sale,  2 1 ,  469 
Where  the  property  has  no  potential 

existence,  2 1 ,  471 
Wool  to  be  cut,  2 1 ,  470 
Subsequent  Conditions,  2 1 ,  647 
Examples,  2  i,  647 
Generally,  a  i ,  647 
Sale     or    Eetum,    see     Conditional. 

Sales. 

See  infra,  Sale  or  Return. 
Sunday,  24,  555 

Examples,  24,  556,  SS7 
Fraud  or  deceit,  24,  c^ifj 
Miscellaneous  cases,  24,  550 
Property  delivery,  to  vendee,  24,  557 
Where   property   is    not   delivered   in 
•pursuance  of  sale,  24,  557 
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Whether  fraud  absolute,  24,  555,  558 
Whether    vendee     may    replevy,    24, 
556 
Suppressio  veri,  8,  645 
Symbolical  delivery,  see  infra.  Deliv- 
ery. 
Telegraph 

Acceptance  b^',  21,  454 
Telegraphs  and  Telephones 

As  to  loss  of  expected  profits  in  trans- 
actions   of   sale    through    negligent 
transmission  of  message,  see  Tele- 
graphs AND  Telephones. 
Tender 

Action  by  buyer  for  breach  of  execu- 
tory contract,  2  i ,  613 
Discharge  of  buyer's  duty,  2 1 ,  565 
Effect  of,  21,  565 
Necessity  where  buyer  has  refused  to 

accept  goods,  2  i,  577 
Unconditional  tender,  21,  566 
Time  of  delivery,  see  infra,  IDelivery. 
TlUe 

When  property  passes,  see  infra.  Ef- 
fect   OF    Contract   in    Passing 
Property. 
"To  betaken  by,"  21,  535 
To  Deliver 

Impossibility,  10,  179 
Trover,  2  i ,  588 
By  buyer,  2  i ,  627 
By  seller,  21,  578 
Usages  and  Customs,  2  i ,  513,  517,  540 
Manner  of  delivery,  2  i ,  545 
Quantity  to  be  delivered,  2 1 ,  ■;40 
To  determine  whether  sale   has  taken 

place,  21,  513 
To  explain  whether  storing  grain  is  a 
sale  or  not,  2  i,  517 
Variance 

Action  by  bu3'er  for  breach  of  execu- 
tory contract,  2  i,  612 
Action  by  seller,  2  i ,  591 
Vendor's  lien,  see  infra.  Lien. 
Vessels,  3,  43i;  22,737 
Waiver,  28,  552 

Acceptance  of  goods,  28,  552 
Conditions,  3,  435;   21,484,650;  28, 

553  

Failure  to  exercise  right  of  rejection, 

28,553 
Waiver  of  lien,  2  i ,  606 

After  credit  has  expired,  2  i ,  607 

By  implication,  2  i ,  606 

Express  waiver,  2  i ,  606 

Note  made  payable  at  a  future  t\me, 

2  1 ,  607 
Note  of  third  person,  2  i ,  607 
Note  payable  on  demand,  2  i ,  606 
Seller's  right  to  waive,  2  i ,  606 
Where  credit  is  given,  21,  606 
Where   seller  takes  security  for  pay- 
ment, 2  I,  606 
Warehousemen 

Delivery  to   warehouseman   as   a   de- 
livery to  buyer,  2  i ,  529 
Warehouse  receipts,  2  i ,  487 
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Warehouses  and  Warehousemen 

Delivery  to  Warehouseman 
Passage  of  title,  2  i,  500 
Warranty,   see   Implied    Warranty; 

Warranty. 
Warranty  not  an  essential  element,  10, 

86 
Weights  and  Measures,  29,  56 

Contract  for  different  standard,  29,  57 

Examples,  29,  56-58 

Presumption  that  standard  weights  and 
measures  are  used,  29,  56 

Title,  21,  480 
When  Property  Passes,  see  infra.  Effect 

OF  Contract  IN  Passing  Property. 

When  price  is  not  fixed,  2  i,  467 
Who  may  make  sales,  see   infra.  Par- 
ties. 
With  All  Faults,  7,  817 

See  Warranty. 

With  right  of  repurchase,  3 ,  426 
Witnesses 

Vendor  and  Purchaser  as  Witnesses,  2  g , 

585 

Examples,  29,585-587 
Fraudulent  conspiracy,  29,  586 
In  general,  29,  585 
Trover  and  conversion,  29,  586 
Sale  attacked  by  creditors,  2  9 ,  585 
Warranty,  29,585 
SALOON,  21,661 

See  Gaming  Houses. 
See  generally.  Intoxicating  Lic(uors. 
Distinguished  from  dram  shop,  2  i ,  662 
Saloon  and  bar,  2,  121 
Saloon  purposes,  2  i ,  66^ 
SALOONKEEPER,  15,  306;  21,  662 
SALT,  14,  3.S0 
SALT  SPRINGS 

Public  lands,  19,  316 
SALVAGE,  21,663 

See  Towage,  Tugs,  and  Tows. 
See  generally.  Maritime  Liens;  Sea- 
men; Towage;  Wrecks. 
Abandoned  vessel,  2  i ,  670 
Abandonment,  see  infra.  Derelicts. 
By  first  salvors,  2  i ,  685 
Intention  to  return,  2  i ,  683,  684 
Salvage  for  care  of  abandoned  vessel, 
2  1 ,  673 
Advice  constituting  salvage  service,  21, 

670 
Amount  Awarded,  2 1 ,  688 

Accidents  and  expenses  incurred,  21, 

690 
Amounts  Allowed    In  Particular  Cases, 
2  1 ,  694-697 

Amount  allowed  where  the  danger 
was  from  fire,  2  i ,  697-699 
Costs  of  repairs,  2  i,  691 
Danger  from  which  ship  has  been  saved, 

2  1 ,  689 
Danger  great,  2  i,  689 
Danger  small,  2  i ,  692 
Derelict  Cases,  2  i ,  692 

Discretion  of  court,  2  i ,  693 
Examples,  2  i,  692,  693 

Vol.  II. 


Salvage. 


INDEX-DIGEST. 


Salvage. 


SALVAGE— Co»;V 

Amount  Awarded — Cont'd 
Derelict  Cases — Confd 

Fair  compensation  for  actual  service, 

2  1 ,  693 
General  rule,  2  i ,  693 
How  determined,  2  i ,  692 
One-half  of  property  salved,  2  i,  693 
Service   of  extraordinary  merit,  2  i , 

693 
Two-thirds  of   property  salved,   21, 

693 
Diminution   of  award  by  misconduct, 

2  1 ,  705 
Discretion  of  court,  2  i ,  691 
Expenses  small,  2  i ,  692 
Forfeitures  of  insurance,  2  i ,  691 
Hardships,  2  i ,  689 
In  general,  21,  688 
Injuries  to  salving  vessel,  2  i,  690 
Labor  and  time  expended,  2  i ,  690 
Lfife  saved  connected  with   preserva- 
tion of  property,  2  i ,  689 
Loss  by  deviation,  2  i,  691 
Losses  by  delay,  2 1 ,  690 
Losses  involuntarily  incurred,  2 1 ,  6go 
Loss  of  employment,  2  i ,  691 
Owners    not    liable   beyond    value  of 

property  salved,  2 1 ,  691 
Particular  circumstances  in  each  case, 

2  1 ,  691,  692 
Presumption  that  injuries  were  caused 

by  necessities  of  service,  2  i ,  691 
Proportion  based  on  value  of  property 

salved,  2  i,  692 
Recapture,  21,  705 
Risk  of  life,  2 1 ,  689 
Risk  of  life  and  property,  2  i ,  689 
Risk   salvors    run    of  getting  nothing, 

2 1 ,  690 
Salvage  for  saving  life,  2  i ,  689 
Skill  and  energ}',  2  i ,  690 
Sufficient  incentive  to  similar  services, 

2 1 ,  689 
Value  of  property  employed  b^-  salvors, 

2  1 ,  690 
Value  of  property  saved,  2 1 ,  690 
Value  of  property  saved  small,  2  i ,  6go 
What  considered  in  estimating  amount, 

2 1 ,  689 
Appeal,  21,  711 
Apportlomnent  of,  21,  699 

By  agreement  between  owners,  officers, 

and  crew,  2  i ,  700 
By  what  court  is  guided,  2  i,  699 
Crew's  portion,  2  i,  699 
Different  sets  of  salvors,  2  i,  699 
Examples,  21,  699-701 
In  general,  2  i ,  699 
Master's  portion,  21,  699 
Officers  and  crew,  2  i ,  700 
Owner  of  salving  vessel,  2 1 ,  700 
Owner's  share  where  ship  was  in  dan- 
ger, 2 1 ,  700 
Persons  actually  incurring   difficulties 

and  dangers,  2  i ,  699 
Power  of  admiralty  court,  2  i ,  699 
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Rules,  2  1 ,  699 

When  claim  becomes  stale,  2  i,  701 
Appraisement  of  ship  or  goods,  2  i ,  709 
Beneficial  nature  of  services^  see  infra. 

Services  Must  Be  Beneficial. 
Boats  rigged  with  pumps  for  extinguish- 
ing fire,  2  1 ,  678 
Burden  of  proof,  2  i,  710,  711 
Classification,  21,  681 
Collision,  16,353 
Comfensation,     see     infra.    Amount 

Awarded. 
Consorts,  21,  681 

See  infra.  Who  May  Be  Salvors. 
Contracts  for,  2  i ,  685 

Advantage  of  distress,  2  i ,  686 

Advantage  of  ignorance,  2  i,  686 

Agreement  in  fraud  of  owner,  2  i ,  688 

Agreement  of  master,  2  i ,  688 

Belief  that   services   would   be    light, 
2 1 ,  687    . 

Compensation  limited  to  amount  stip- 
ulated, 2.1,  685 

Competency  of  parties,  2  i ,  686 

Consent  of  crew,  2  i,  685 

Contract    binding   upon    owners,  21, 
686 

Examples,  2  i ,  688 

Fairness  required,  2  i ,  686 

Service    easier  than  expected,  2  i ,  687 

Subcontractors  bound  by  contract,  2  i , 
686 

Unjust  toward  salvors,  2  i ,  686 

Validity  of  contract,  2  i ,  685 

When  contract  will  bar  claim  to  sal- 
vage, 2  1 ,  687 
'    When   contract  will  be  reversed,  2 1 , 
686 

Where  rate  of  recovery  exorbitant,  2  i , 
687 

Whether  agreement  of    master  binds 
crew,  2  1 ,  688 
Corporations,  2  i,  671 
Costs,  21,  711 

Demand    for   exorbitant   salvage,    2 1 , 
711 

Examples,  2  i,  711,  712 

False  or  fraudulent  case,  21,  711 

General  rule,  21,  711 

Salvors  guilty  of  misconduct,  21,  711 

Tender  to  salvors,  2  i,  712 

When   no  costs  should  be   allowed   to 
libelants,  21,  711 

Where  claim  for  salvage  fails,  21,  711 
Cre-w,  see   infra.  Who  May  Be  Sal- 

vops. 
Definition,  2  i ,  663 
Degree  of  Peril,  2  i ,  665 

Abandoned  vessel,  2  i ,  665 

Dismantled  vessel,  2  i ,  665 

Distress  not  absolute,  2  i ,  665 

Distress  not  imminent,  2i,  665 

Examples,  2  i ,  665 

How  degree  of  peril  ascertained,  21, 
666       - 

In  general,  2  i,  665 

Necessity  of  some  peril,  2  i ,  665 
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Reasonable    apprehension    of    actual 

danger,  2  i ,  665,  666 
Risk  of  life,  2  i,  665 
Time  of  peril,  2  i ,  666 
Derelicts,  2 1 ,  682 

Abandoned    vessel    prima    facie    evi- 
dence of,  21,  684 
Abandonment,  2  i ,  683 
Amount  of  Compensation  Awarded,  2  i , 

692 

Discretion  of  court,  2  i ,  692 

Examples,  2  i ,  692,  693 

Fair  compensation  for  actual  service, 
2  1 ,  693 

General  rule,  2  i ,  693 

How  determined,  2 1 ,  692 

One-half  of  property  salved,  2  i,  693 

Service  of  extraordinary  merit,  2  i , 

693 
Two-thirds  of  property  salved,  21, 

693 
First  finder,  2  i ,  682 
In  general,  21,  682 
Intention   of  crew  in  abandoning  the 

vessel,  2  1 ,  684 
Onus  to  prove  intention  to  return,  2  i, 

684 
What  constitutes  case  of,  21,  682 
When  master  and  crew  have  only  left 
to  obtain  assistance,  2  i ,  683 
Different  Sets  of  Salvors,  21,  681 
See  infra.  Derelicts. 
Abandonment  of  first  salvors,  21,  685 
Acting  independently,  2  i,  682 
Apportionment,  2  i ,  699 
Distribution  between  rival  salvors,  21, 

685 
Duty  of  first  salvors  to  accept  further 

assistance,  2  i ,  685 
Duty  of  first  salvors  to  yield  to  others 

better  able  to  assist,  2 1 ,  684 
First  salvors  favored  at  law,  2  i ,  684 
Onus  of  proving  incompetency  of  first 

salvors,  2  i,  684 
Where  first  salvors  incompetent,   21, 
684 
Duty  of  salvors  to  use   good   faith,  21, 

682 
Elements  of  the  service,  21,  663 
Embezzlement 

By  salvors,  2  i ,  706 
Evidence,  2  i ,  710 
Firemen,  2  i,  671 
Forfeiture,  see  infra.  Misconduct  or 

Negligence  of  Salvors. 
General  average,  8,  1303 
Jurisdiction,  2  i ,  707 
Admiralty,  21,  707 
Extent   of  admiralty   jurisdiction,  2 1, 

708 
In  general,  21,  707 
State  courts,  21,  708 
ilen  for  Salvage,  1 4,  436 ;  21,  701 

Agreement  to  pay  stipulated  sum,  21, 

Expense  in  arresting  ship,  2 1 ,  702 
How  lost,  2 1 ,  703 
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In  general,  2  i,  701 
Possession  of  salvors,  2  i ,  702 
Priority,  14,  442 ;  2  1 ,  702 

After  priority  of  lien  lost,  2  i ,  703 
Government's  claim  for  duties,  2  i , 

702 
Lien  for  general  average,  2  i ,  703 
Lien   for   seamen's   wages,  14,  442; 

2  I,  702 
Liens  of  masters  for,  wages  and  dis- 
bursements, 2  1 ,  703 
Over  all  other  liens,  14,  442 
Prior  maritime  liens,  2  i ,  702 
Removal  by  owner  without  consent  of 

salvors,  2  i ,  702 
Salvor  holding  mortgage  upon  vessel, 

2  1 ,  703 
Temporary  leaving,  2  i ,  703 
Two  liens  for  salvage,  14,  442 
War  vessels,  2  i ,  703 
When  owner  entitled  to  possession,  2  i, 

702 
Whether  actual  possession  is  necessary, 
2  1 ,  702 
Logs  and  lumber,  13,  1039 
Man  of  war,  2  i ,  670,  672 
Master  of  Vessel 

See  infra.  Who  May  Be   Salvors. 
Agreement  by,  2  i ,  688 

Agreetjient   in   fraud   of  owner,  2  i , 

688 
Whether  agreement  of  master  binds 
crew,  2  1 ,  688 
Salvage  share,  2  i ,  699 
Salvors   refusing   to   obey  master,  2 1 , 

705 
Master's  Authority,  21,  681 
Abandoned  by  crew,  2  i,  682 
Master  leaving  vessel   to  procure  as- 
sistance, 2  1 ,  681 
Persons  employed  to  save  vessel,  21, 
682 
Misconduct  or  Negligence  of  Salvors,  2 1 , 

70s 

Acts  causing  total  forfeiture,  2  i ,  706 

Diminution  of  award,  2  i ,  705 

Embezzlement,  21,  706 

Examples,  21,  705 

Examples  of  forfeiture,  21,  706,  707 

Forfeiture  of  award,  2  i,  705 

In  general,  2  i ,  705 

Intention  not  to  perform  whole  serv- 
ice, 2  1 ,  707 

Peril  through  negligence,  2  i ,  707 

Preventing  plunder  by  others,  2  i,  706 

Refusing  to  obey  master  of  ship,  2  i , 
70s 

Salvors  refusing  further  assistance,  2  i , 

707 
Nature  of  the  service,  2  i ,  663 
Negligence  of  salvors,  see  infra.  Mis- 
conduct or   Negligence  of   Sal- 
vors. 
Parties,  2  i ,  709 

Entitled  to  participate  in  salvage,  2  i , 

709 
Examples,  2  i ,  709,  710 
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SALVAGE— Co«/'rf 
Parties — Cont'd 

In  general,  2 1 ,  709 

Who  entitled  to  be  made,  2 1 ,  709,  710 
Passengers,    see    infra,  Who    May  Be 

Salvors. 
Pilots,see  infra,^uo  May  Be  Salvors. 
Powers 

Of  corporations  to  maintain  salvage 
suits,  4,  250 

Of  salvage  companies  to  issue  bills  and 
notes,  4,  225 
Priority  forbottorary  bdnd,  ^,  492 
Proceedings  to  Recover,  2 1 ,  707 

See  infra.  Appeal  ;  Costs  ;  Evi- 
dence ;  Parties. 

Appraisement  of  ship  or  goods,  2 1 ,  709 

Extentof  admiralty  jurisdiction, 2  i,  708 

In  rem,  2  i,  707 

Proceedings  in  personam,  2  i ,  709 

Resjdue  of  property,  2  i ,  708 

State  courts,  2  i ,  708 
Property  Susceptible  of  Salvage  Service, 

2 1 ,  664 

Dismantled  steamer,  2  i ,  664 

Floating  docks,  2  i ,  664 

In  general,  2 1 ,  664 

Raft  of  logs,  2  1 ,  664 
Pro  tanto  reward,  2  i ,  667 
Quitting  vessel  before  salvage  complete, 

21,  668 
Becapture,  2  i ,  673,  704 

Award,  2  i ,  705 

By  neutral  power,  2  i ,  704 

In  general,  21,  704 

Neutral  armed  vessel  in  possession  ot 
enemy,  2  i ,  705 

Of  property  out  of  the  hands  of  a  bellig- 
erent, 2 1 ,  704 

Passengers,  2  i ,  674 

Property  belonging  to  individuals,  2  i , 

704 
Property  belonging  to  United  States, 

2  1 ,  704 
Property  that  would   have  been  con- 
demned if  not  recaptured,  2  i ,  701). 
Ransomed  vessel,  21,  705 
Taking  from  enemy,  2 1 ,  704 
Taking  must  be  lawful,  2  i ,  704 
Remuneration,     see     infra.     Amount 

AVI'ARDED. 
Reward  pro  tanto,  2  i ,  667 
Bight  to  Befuse  Aid 

Compensation  for  services  rendered 
against  will  and  protest  of  boat  salved, 
2  1 ,  669 

Owner  or  master,  2 1 ,  669 

Ship's  agent,  2  i ,  669 
Rival  salvors,   see    infra.    Different 

Sets  of  Salvors. 
Sailing  vessel,  2  i ,  680  ' 
Salvors  as  witnesses,  2  i,  710 
Second  salvors,  see- infra.  Different 

Sets  of  Salvors. 
Service  must  be  voluntary,  2 1 ,  664 
Service  need  not   be   rendered   on   high 

seas,  2  1 ,  664 
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Services  Must  Be  Beneficial,  2  i ,  666 

Abandoned  vessel  where  services  are 

not  needed,  2  i ,  670 
Examples,  21,  667 
In  general,  2  i ,  666 
Property  not  salved,  2  i ,  666 
Quitting  vessel  before  salvage  is  com- 
plete, 2  1 ,  668 
Skill  and  knowledge,  2  i ,  667 
Temporary  repairs  to  machinery,  21, 

668 
Where  no  benefit  is  incurred,   2  i,  667 
Whether  a  recovery  can  be  had  upon 

services  which  were  not  beneficial, 

21,  667 
Services  Bendered  by  Bequest,  2 1 ,  668 
See  infra.  Right  to  Refuse  Aid. 
Danger  not  imminent,  2  i,  669 
In  general  ,21,  668 

Necessity  of  express  request,   21,  669 
Refusing  aid  after  having  signaled  for 

it,  21,  669 
Right  to  salvage,  21,  668 
Work  neither  difficult  nor  important, 

21,  669 
Ship  owner,    see  infra.  Who  May  Be 

Salvors. 
Shipper  of  cargo,  2  i ,  675 
Steamers,  see  infra.  Tugs  and  Steam- 
ers. 
Stipulation  (in  admiralty),  23,  576 
ToTvage,  see  infra,'TvGS  and  Steamers. 
Tugs  and  Steamers,  2  i ,  676 

Agreement  to  tow  vessel  from  one  place 

to  another,  2  i ,  678 
Boats  rigged  with  pumps  for  extinguish- 
ing fire,  2 1 ,  678 
Concealment  of  material  circumstances, 

2  1 ,  679 
Disabled  ship,  2  i ,  677 
Examples,  2  i ,  676-681 
In  general,  2 1 ,  677 
Policy  of  law,  2  i ,  679 
Risk  of  steamer,  2  i ,  680 
Sailing  vessel,  2  i ,  6S0 
Salving  by  steamer,  2  i ,  680 
•Service  by  steamer  to  disabled  vessel, 

2 1 ,  679 
Service  one  of  ordinary  towage,  2  i ,  68» 
Ship  aground,  2  i ,  677 
Steamer  not  employed  in  towing,  21, 

680 
Towage  impossible  owing  to  stress  of 

weather,  2  i ,  679 
Towage  service  attended  with  danger, 

2  1 ,  677 
Tug  breaking  down,  2 1 ,  679 
Tug  incurring   extraordinary   danger, 

2  1 ,  677 
Tugs  protecting  vessels  from  fire,  2 1 , 

677 
Vessel  kept  for  purpose  of  saving  life 

and  property,  2  i ,  679 
When  agreement  to  tow  would  be  set 

aside,  2  i ,  679 
When  service  is   regarded   as  salvage 

rather  than  towage,  2 1 ,  676 
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When  towage  remunerated  as  salvage, 

2  1 ,  680 
Whether  risk  is  necessary  element  to 

earn  salvage,  2  i ,  679 
Whether  tug  must  incur  danger,   21, 
679 
Underwriters,  2  i ,  671 
Vessels  of  war,  2  i ,  670 
What  constitutes  salvage  service,  2  i,  663 
Whether  risk  of  life  is  necessary,  2  i ,  663 
■Who  May  Be  Salvors,  2 1 ,  670 

See  infra,  TuGS  AND  Steamers. 
Boats    rigged   with   pumps   for    extin- 
guishing fire,  2 1 ,  678 
Consorts,  2  i,  681 
Corporations,  21,  671 
Definition  of  salvor,  2  i ,  670 
Examples,  2  i ,  670,  671 
Firemen,  2  i,  671 
Generally,  21,  670 
Man  of  war,  21,  670,  672 
Master  jind  Crew,  21,  671 

Abandonment  of  vessel,  2  i ,  673 
Exceptions  to  the  general  rule,  21, 

672 
Gallant    services   in   time   of    great 

peril,  21,  672 
Of  the  salving  vessel,  21,  671 
Of  the  vessel  rescued,  2  i,  671 
Recapture,  2  i ,  673 
Special  services,  2  i,  672 
Where    master    and    crew    are    dis- 
charged from  obligation,   2  i ,  672 
Ofiicers,  2  1 ,  670 
Passengers,  2  i ,  673 

Duty  to  contribute  to  common  safety, 

2  1 ,  673 
Examples,  2 1 ,  673 
General  rules,  2  i ,  673 
On  salving  vessel,  2  i ,  674 
Recapture,  2  i ,  674 
Voluntarily  remaining  on  board,  2  i , 

673 
Persons   not  bound  by   obligations  to 

give  assistance,  2  i ,  670 
Pilots,  2 1 ,  675 

Additional  compensation,  2  i,  676 

Disabled  vessel,  2 1 ,  675 

Duty  to  render  assistance,  2  i ,  675 

Extraordinary  services,  21,  675 

General  rule,  21,  675 

Service  considered  as  extra  pilotage 

services  rather  than  salvage,  2  i , 

676 
Services  outside  of  his  duty,  2 1 ,  676 
Statutes  requiring  pilot  to  render  as- 
sistance, 2  I,  676 
Strict  discharge  of  duty  required  of 

pilot,  2  I,  676 
Sailing  vessel,  21,  680 
SMp  Owners,  2  i ,  674 

Between   ship   owner  and  freighter, 

2 1 ,  67s 
No  risk  incurred  by  vessel  rendering 

assistance,  2 1 ,  675 
Owner   not  personallj'  present,   21, 

67s 


Owner  of   salving  vessel   also   part 

owner  of  vessel  salved,  21,  674 
Owners  of  salving  vessel,. 2  i ,  674 
Salved  and  salving  vessel  belonging 

to  same  owner,  2 1 ,  674 
Salving  vessel  diverted  from  proper 

employment,  2  i ,  675 
Salving  vessel  injured,  2  i ,  675 
Shipper  of  cargo,  2  i ,  675 
When   owner  entitled    to   share  in 
reward,  2  i,  67s 
Shipper  of  cargo,  2  i ,  675 
Underwriters,  2  i,  671 
Vessel  of  war,  2  i ,  670 
Wrecking  company,  21,  671 
Witnesses,  21,  710 
Wrecking  company,  z  i ,  671 
SAME,  21,  712 

In  the  same  manner,  14,  252 
Same  cause,  3,  46 
Same  Transaction 

As  us6d  in  codes,  1 1,  1009 
SAME  OFFENSE,  see  Jeopardy. 
SAMPLE,  21,713 
SANCTION,  21,713 
SAND,  15,501 
SANE,  21,  713 
SANITATION,  see  Board  of  Health; 

Health. 
SAPONIFICATION,  15,  260 
SATISFACTION,  3,433,  845;  7,  81;  21, 
714 

See  Accord  and  Satisfaction. 
Contract  of  teacher,  2  i ,  762 
Contracts  to  the  Satisfaction,  3 ,  433,  845 ; 
21,714 

Working  contracts,  29,  928 
Distinguished  from  performance,  i  8 ,  299 
Master  and  servant,  14,  776 
Satisfaction  piece,  2  i,  713 
Specific  Performance 

When  title  is  to  be  satisfactory,  22,  956 
Warranty,  28,  770 
SATISFACTION  AND  ADEMPTION,  see 

SATISFACTION   OF  EXECUTION,    see 

Execution. 
SATISFACTION    OF    LEGACIES,    see 

Ademption. 
SATISFACTORY,  3>  433;  7,  81;  21,  714 

Condition    that  the  goods  sold   shall   be 
"satisfactory"  to  the  vendee,  3,  433 

Contract  to  be,  3,  845;  2  i,  714;  29,  928 

Municipal  work,  15,  1113 

Sale  or  return,  3,  433;  21,  648,  649 

Satisfactory  cause,  3,  46 

Satisfactory  evidence,  21,  715 

Where  there  is  an  agreement  to  furnish 
a  satisfactory  article,   3 ,  845 
SATISFIED,  21,715 
SATISFY,  21,714 
SAVE 

Save  harmless,    see   Indemnity   Con- 
tract. 
SAVED,  21,  715 
SAVING  CLAUSE,  3,279 

See  Clai)se;  Statutes. 
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SAVING  CLAUSES,  23,  43^ 
SAVINGS  BANKS,  21,716 
See  Banks  and  Bankers. 
Action  at  law  for  deposit,  2  i ,  722 
Agencj,  2  I,  720 
Assets,  see  infra.  Insolvency. 
Bills  and  notes,  2  i,  717 
Burden  of  proof,  21,  728 
Charity,  whether,  21,  717 
Creditor's  bill,  21,  740 
Debtor  and  creditor,  2  i ,  720 
Definition,  Si,  716 
Deposit 

Deposit  in  name  of  depositor  as  trustee, 
see  infra.  Gifts. 

Whether  it  will  pass  under  a  bequest 
of  money,  i  5,  702 
Directors,  see  infra.  Officers. 
Discount,  21,  717 
Division  of  profits,  21,  719 
Evidence 

Pass  book,  2  i ,  729 
Gift  of  bank  book,  8,  1324 
Gifts 

Mortis  Causa,  8,  1345 ;  2 1 ,  738 

Book  not  in  possession  of  donor,  2 1 , 

738 
Delivery  alone,  2 1 ,  738 
Delivery  of  pass  book  to  donee,  2  i , 

738 

Delivery  of  pass  book  to  third  per- 
son as  trustee,  z  i ,  738 

Ejcamples,  2  i ,  738,  739 

How  gift  may  be  made,  2  i ,  738 

In  general,  21,  738 

Mere  attempt  to  make  gift  by  word 
of  mouth,  2 1 ,  739 

Necessity  of  assignment  of  funds  in 
addition  to  deliverv  of  book,  2  i , 

738 
Whether    deposit    subject    to   valid 
gift,  2  1 ,  738 
Of  Deposit 
Inter  Vivos 
Delivery  of  Pass  Book,  8,  1324;  21, 
729 
Book  delivered  for  safe  keeping 

only,  2  I,  729 
Delivery   to   trustee   for   donee, 

21,  730 
Equitable  assignment,  2  i ,  729 
In  general,  2  i,  729 
Intention  to  make  gift,  2  i ,  729 
Deposit  in  Name  of  Depositor    as 
Trustee,  z  i ,  735 

See  infra.  Trusts  and  Trus- 
tees. 
Examples,.2i,  735,  736 
In  general,  21,  735 
Intention  not  to  create  a  present 

trust,  2  1 ,  735,  737 
Parol  evidence,  2  i ,  737 
Retention  of  pass  book,  21,  735 
Testamentary    disposition,    21, 

737  ,  ,    . 

Where  beneficiary  has  no  notice 

thereof,  2  i ,  735 
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Where  intention  to  create   trust 

is  plain,  2 1 ,  735 
Whether  conclusive  evidence  of 

existence  or  creation  of  a  trust, 

2  1.  735^ 
Deposit    in   Name    or  to   Credit  of 
Another,  8,  1325;  21,  730 
Bank  as   trustee  for  donee,  2  i , 

734 
Declaration  of  trust  on  part  of 

depositor,  2  i ,  734 
Deposit  in   name  of  owner  and 

another  jointlj',  21,  733 
Deposit  subject  to  the  order  of, 

21,731 
Deposit  to    avoid   probable   at- 
tachment, 2  I,  731 
Evasion  of  by-laws  of  bank   2  i , 

730 
Evidence,  2  i,  731 
Examples,  2  i ,  730,  731 
General  doctrine,  2  i ,  730 
Intent,  2  i,  731 

Intention   of  depositor,  2  i ,   730 
Legal   and  equitable  transfer  of 

money,  2  i,  734 
Mere  deposit  alone,  2  i,  730 
Retention  of  pass  book,  2  i ,  735 
Where    the    intention    to    make 
gift  is  clearly  established,   2  i, 

733 
Examples,  8,  1326-1330 
Whether   acceptance    must  be  si- 
multaneous with  deposit,  8,  1325 
Whether  deposit  in  the   name  of 
another   is    conclusive    evidence 
of  gift,  8,  1325 
Indemnity  bond,  21,  727 
Insolvency,  2  i ,  740 

Assets  as  trust  fund,  2  i ,  740 

Creditor's  bill,  2  i,  740 

Depositor's  rights,  z  i ,  940 

Forfeiture  of  charter,  2 1 ,  741 

In  general,  2  i ,  740 

Scaling  down  deposits  and  authorizing 

bank  to  continue  business,  2  i ,  741 
Set-off   of    deposits    against   debts   of 

bank,  2 i,  740 
Special  deposit,  2  i ,  741 
Intervention,  17,  637 
Investments,  21,718 
Generally,  2  i ,  718 
In  Maine,  21,  719 
In  Massachusetts,  2  i,  718 
In  New  Jersey,  zi,  719 
In  New  York,  2  i,  718 
In  Texas,  2  i ,  719 

Liability  of  directors  for  violating  law 
regarding,  21,  725 
Issue  and  circulation,  21,  717 
Joint   stock    corporation    doing    savings 

bank  business,  21,  717 
Liability  in 'general,  21,  717 
License,  13,  528 
Liens,  2  i,  722 
Lost  Pass  Books,  2  i ,  726 

Bond  of  indemnity,  21,  727 
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Recovery   of  money  by  depositor,  2  i , 
726 
Mortis  causa,  see  infra.  Gifts. 
Nature,  21,  717 

Negligence,  see  infra,  Pass  Books. 
Object  of  formation,  2  i ,  717 
Officers,  21,  722 

Care  and  prudence  to  be  exercised,  2  i, 

722 
Contracts  binding  banks,  2  i ,  723 
Degrees  of  liability  as  between   man- 
agers, 2  1 ,  723 
Duties,  2  I,  722 
Liability,  21,  722 
'      Liability  for  violation  of  law  as  to  in- 
vestment, 2  1 ,  725 
Nature  of  office  of  treasurer,  2  i ,  724 
Powers,  2  1 ,  722 
President's  power   to  borrow    money, 

21,  723.  724 

Publication  by  directors,  21,  724 

Treasurer  assigning  mortgage,  2  i ,  625 

Treasurer  executing  a  release,  2  i ,  724 

Treasurer's  power  to   borrow  money, 
21,724 

Treasurer   transferring   promissory 
note,  2  1 ,  724 
Organization,  21,  716 
Parol  Evidence 

Deposit  in    name  of  depositor  as  trus- 
tee, 2  1 ,  737 
Pass  Books,  2  1 ,  725    . 

Deli-oery  of  pass  booh  as  gift,  see  in- 
fra. Gifts. 

Agreement  that  book  shall  be  negoti- 
able, 2  1 ,  725 

As  evidence,  21,  729 

By-law  Requiring  Presentation-,  2  i ,  726 
Bond  of  indemnity,  2  i ,  727 
Forming  part  of  contract,  2  i ,  726 
Reasonableness  of  by-laws,  2  i,  726 
Where  book  is  lost  or  destroyed,  2  i , 
726 

Delivery  of  pass  book  as  gift    mortis 
causa,  8,  1345;  21,  738 

Nature  and  character,  2  i ,  725 

Payment  to  Party  Presenting,  21,  727 
In  general,  21,  727 
Liability  of  bank,  2  i,  727 
Negligence  question  for  jury,  2  i ,  728 
Reasonable  care  and  diligence  to  be 
exercised  by  bank,  2  i,  728 

Retention  of  pass  book  where  deposit 
is  in  another's  name,  21,  735 

Whether   negotiable  instrument,    2  i , 

7^5  .  .  ^ 

Payment  to  f arty  presenting,  see  infra. 

Pass  Books. 

Perjury,  2  i ,  720 

Powers 

Investments,  21,  718 

Generally,  2  i,  718 

In  Maine,  21,  719 

In  Massachusetts,  21,  718 

In  New  Jersey,  2  i,  719 

In  New  York,  21,  718 

In  Texas,  2I,  719 
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Liability    of   directors  for  violating 
law  regarding,  2  i ,  725 
President,  see  infra.  Officers. 
Question  of  Law  and  Fact 

Negligence  in  payment  to  party  pre- 
senting book,  21,  728 
Relation  to  Depositors,  2  i ,  720 
Debtors  and  creditors,  2  i ,  720 
In  general,   21,720 
Principal  and  agent,  2  i ,  720 
Trustee  and  cestui  que  trust,  21,  721 
Report  of  condition  of  bank,  2  i  ,  720 
Reserve  fund,  21,  719 
Rights  and  Liabilities  of  Depositors,  2  i , 
721 

liights  of  depositors,  see  infra.  Insol- 
vency. 
Liability  for  losses,  2  i,  721 
Priority  of  debts  of  bank  over  claims 

of  depositors,  21,  721 
Profits  of  the  bank,  21,  721 
Right  to  maintain  action  at  law  against 

banks  for  deposit,  2  i ,  722 
Share  in  surplus,  2  i,  721 
Set-Off 
General  depositor  setting  off  his   de- 
posit for  debt  due  him  from  bank, 
2 1 ,  740 
Special  deposits,  2  i ,  741 
Statutory  Regulations,  21,  719 
In  California,  2  i,  720 
In  Maine,  2  i,  719 
In  Massachusetts,  21,  719 
In  New  Jersey,  21,  719 
In  New  York,  2  i,  719 
In  Texas,  2  i,  719 
Taxation,  2 1 ,  739 
Examples,  2  i ,  740 
In  general,  2  i,  739 
On  deposits  in  savings  banks,  4,  272c 
Taxing  deposit  twice,  2 1 ,  739, 740 
Tax  to  the  bank,  2 1 ,  740 
Tax  to  the  depositors,  2  i ,  740 
To  borrow  money,  2  i,  717,  718 
Treasurer,  see  infra.  Officers. 
Trusts  and  Trustees 
Creation  of  Trust  In  Bank  Deposit,  2  7 , 
58 

Deposit  tn  name  of  depositor  as  trus- 
tee, see  infra.  Gifts. 
Deposit  accompanied  by  a  declara- 
tion of  trust,  27,  59 
Deposit  without  any  declaration  of 

trust,  2  7 ,  59 
Evidence  aliunde,  27,60 
,        Examples,  27,  58-62 
Gift  or  trust,  27,  59 
In  general,  27,  58 
Intention  of  party  depositing  money 

in  another's  name,  27,  58 
Pass  book  delivered   to  beneficiary, 

27,  60 
Question  one  of  fact,  27,  61 
Retention  of  pass  book  by  depositor, 
27,  60 
Relation,  21,  721 
Whether  banks  of  discount,  2x,  717 
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Whether  Deposit  Can  Constitute  a  61ft,  8, 

1325 

Conclusiveness  of,  8,  1325 
Examples,  8,  1326-1330 
Whether  formed  for  advantage  of  public 

or  stockholders,  2  i ,  717 
Winding  Up,  see  infra.  Insolvency. 
Whoentitled  to  share  in  surplus,  2  i,  721 
SAW 

"May  saw,'"  14,  984 
SAY,  21,  742 

"  Say  from,"  2  i,  544 
"  Say  not  less  than,"  21,  544 
"  Say  about,"  21,  544 
SCAFFOLD,  6,809 
SCALING,  see  Logs  and  Lumber. 
SCALING  LAWS,  21,742 
SCALPERS,  see  Tickets  and  Fares. 
SCANDAL  AND  IMPERTINENCE,  21, 
742 

Answer  in  equity,  i,  603;  6,  798 
Answer  to  impertinent  matter  also  im- 
pertinent, 2 1 ,  746 
Confederacy  Clause 
Definition,  6,  761 
Costs,  21,  746 

LiahlUty  of  Attorney,  i ,  951 ;  21,  747 
Attorney's  liability  for  unnecessarily 
indelicate  petition  for  divorce,  4, 
316 
Who  entitled  to,  21,  746 
Definition,  21,  742 
Degree  of  relevancy,  2  i,  743 
Examiner,  2  i ,  747 
Expunged  from  record,    i,   603;   6,   75^! 

2  1.745 
Forma  pauperis,  8,  546 
Impertinence  defined,  6,  757 
In  affidavits,  1,314 
In  bill  in  equity,  2,  213 
Injunction,  21,  745 
Matters  not  in  issue,  2  i ,  744 
Motions,  I  5 ,  8S9 

Costs,  15,  929 
New  York  code,  21,  745 
Person,  21,  742,743 
Relation  between,  2 1 ,  744 
Scandal  alwaj'S  impertinent,  21,  744 
Scandal  defined,  6,  757 
Scandalous  matter,  2,  213 
Striking  from  the  Record,  i,  603;  6,  756; 

2 1 .  745 

Court  expunging  on  its  own   motion, 

2 1 .  745 
Exceptions  by  party  not  of  suit,  2  i ,  745 
Impertinence  must  clearly  appear,  2 1 , 

Power  of  court  of  equity,  2  i ,  745 
Where  answer  to  impertinent  matter  is 

also  impertinent,  21,  746 
Where  part  of  allegation  excepted  to 

irrelevant,  2  i ,  746 
Who  may  file  exceptions,  2  i ,  745 
Test  of  impertinence,  2 1 ,  744 
Under  the  codes,  21,  745,  747 
What  constitutes,  2  i ,  742 


When  Ohjections  Must  Be  Made,  21,  745 
From  scandal,  2  i ,  745 
Injunction,  21,  745 
Who  ma}-  file  exceptions,  2  i ,  745 
SCENERY,  21,747 
SCHEDULE,  2 1 ,  747 
SCHOOL  DISTRICTS,  see  Schools. 
SCHOOLHOUSE,  9,  780;  21,  749,  809 
SCHOOLMASTER,  see  Schools. 
SCHOOLS,  21,  748 

See    Education  ;   Universities     and 

Colleges. 
Abolition  of  school  districts,  2 1 ,  808 
Action  for  Damages 

Pupil,  2  1 ,  772 
Adjournment  of  meetings,  2  i,  798 
Age,  2  1 ,  763 
Alteration  of  scliool  districts,  see  infra. 

School  Districts. 
Amendment  of  record,  2  i ,  799 
Appeals 

County  superintendents,  2  i ,  822 
To  state  superintendents,  2  i ,  8ig 
Apportionment  of  Funds,  2 1 ,  846 

According  to  the  number  of  children, 

2  1 ,  846 
Equitable  apportionment,  2  i ,  846 
In  general,  2  i,  846 

Injunction  to  restrain  unfair  apportion- 
ment. 2  1 ,  846,  847 
On  Partition  0..  School  District,  2 1 ,  847 
Examples,  21,847-849 
In  absetice  of  statutory  autHority,  2  i, 

847,  849 
Provision  for  apportionment,  2  i ,  847 
Arbitration  and  award,  2  i,  807 
Bible  in  Schools,  3,  725;  21,  775 
Constitutionality,  3,  725;  21,  775 
In  general,  2  i ,  775 
Boards  of  Education,  2  i ,  826 
District  boards,  21,  827 
Election,  2  i,  826 
In  general,  21,  826 
Liability,  2  1,  827 
Powers  and  duties,  2  i ,  826 
State  board,  21,  826 
Term  of  ofiice,  2  i ,  827 
Bond 

Commissioner's  bond,  2  i ,  825 
Treasurer's  Bond 

Action  upon,  21,  829 
In  general,  21,'  828 
Liability,  2  i ,  828,  830 
Borrowing  money,  2  i,  801,  802,  836 
Building  committee,  21,  811 
Calling  a  meeting,  see  infra.  Meetings. 
Certificate,  see  infra.  Teacher. 
Certiorari 

School   trustees   and   superintendents, 
3,66 
Change  of  text  books,  2  i ,  778 
Charitable  trusts  in  aid  of,  3,  128 
Colored  FupUs,  3,  728;  18,  754;  21,  766 
Appropriation  for  separate  schools,  2  i , 

Constitutionality   of  separate  schools, 
3,  728;  18,754;  21,  766 
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Constitutional    provisions     forbidding 
exclusion  of  colored  pupils,  2  i ,  766 

Fourteenth  amendment,  3,  728;  18,  755 

Mandamus  to   compel   admission,  2 1, 
767 

Police  power,  i  8,  754 

Right    to    admission    where    separate 
schools  are  not  provided,  2  i ,  767 

Separate  schools,  3,  728;  18,  754;  21, 
766 
Commissioners,  2  i ,  823  ",23,  459 

See  infra,  SUPERINTENDENTS  ;  TRUS- 
TEES. 

Appeals,  2  1 ,  824 

Duties,  2  I,  824 

In  general,  2  i ,  823 

Investing  school  fund,  2  i ,  824 

Liabilities,  2  i ,  824 

Management  of  school  funds  2  i ,  824 

Personal  liability,  2  i,  825 

Powers,  2  1 ,  824 

Public  officers,  2  i ,  825 

Selling  school  lands,  2  i,  825 

Statutory  provisions,  2  i ,  823 

Suit  on  bond  of,  21,  825 

Sureties  of,  21,  825 
Common  Schools,  2 1 ,  749 

See  infra.  Public  Schools. 

Definition,  3,  346 
Compensation  of  teacher,  2  i ,  757 
Compulsory  education,  2  i ,  764 
Computation  of  Time 

Notice  of  meeting,  2  i ,  796 
Confession  of  judgment,  21,  808 
Constitutional  Law 

Aid  of  sectarian  schools,  2  i ,  844 

Bible  in  schools,  3,  725;  21,  775 

Constitutional  provisions  guaranteeing 
right  of  education,  6,  159 

Separate  schools  for  colored  persons, 
3,  728;  18,  754,  7ss;  21,  766 

Use  of  building  for  religious  purpose, 
21,  813 
Contract,  2  i ,  803 

See  infra.  Teacher. 
Contract  by  Trustees,  2  i ,  834 

Authority,  2  i ,  834 

Changing  contract  already  made,  21, 

83s 
Concurrence  of  the   board    at   regular 

meeting,  2 1 ,  834 
Contract  entered  into  after  their  suc- 
cessors had  been  elected,  2  i ,  835 
Contract  with  each  other,  2 1 ,  836 
District  having  benefit  of  unauthorized 

contract,  2  i ,  835 
Divesting  themselves  of  power  to  con- 
tract, 2  1 ,  836 
Failure  to  record,  2  i ,  835 
Meeting,  21,  834 
Ratification  by  district,  21,  835 
When  binding  upon  district,  21,  S34 
Corf  oral  funisliment,  see  infra.  Pupils. 
County  Commissioners,  see  infra,  Super- 
intendents; Commissioners. 
Mandatory  or  directory  provisions,  23, 
459 
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Course  of  study,  2  i ,  775 
Debts,  21,  810 
De  Facto  Officers 

Validity  of  contract  with  teacher,  21, 

757.  758 
De  facto  schools,  5 ,  93 
De  facto  trustees,  2  i ,  757,  758 
Definition,  2  i ,  748 

See  infra.  Common   Schools;  Pub- 
lic Schools. 
Definition   of  schoolhouse,  9 ,  780 ;  2  i , 

749.  809 
Directors,  see  infra.  Trustees. 
Discharge   of  teacher,    see    infra. 

Teacher. 
Dissolution  of  school  district,  2  i ,  80S 
Domicil  of  students,  5,  882 
Educational  corporations,  6,  160 
Eminent  Domain,  21,  817 
Examples,  21,  817,  818 
Necessity  of  refusal  on  part  of  owner 

to  sell,  21,  818 
Notice  of  intention  of  parties,  2  i,  818 
Waiver  of  irregularities,  2  i ,  818 
Whether   site   may  be  taken  by  emi- 
nent domain,  2  i ,  817 
Evidence 

Record,  2  i ,  799 
Execution 

Taking  private  property  to  satisfy  judg- 
ment against  district,  2  i ,  808 
Expulsion,  see  infra,  Pupils. 
Fines  and  forfeitures,  2  i ,  841 
Formation  of  school  districts,  see  infra. 

School  Districts. 
Free  books,  2  i ,  779 
Free  schools,  2  i ,  751 
Funds,  2  1 ,  838 

Aid  of  sectarian  school,  2  i ,  844 
Apportionment,  2 1 ,  S46 

According   to   number  of  children, 

2  1 ,  846 
Equitable,  2  i ,  846 
In  general,  2  i ,  846 
On  Partition  of  School  District,  2  i ,  847 
Examples,  2  i ,  847-849 
In  absence  of  statutory  authority, 

21,  847,  849 
Injunction   to   restrain    unfair  ap- 
portionment, 21,  846,  847 
Provision   for  apportionment,  21, 
847 
Arising  from  taxation,  2  i ,  840 
Distribution  for  benefit  of  pypils,  21, 

843 

Examples,  2  i ,  839-846 

Fines  and  forfeitures,  21,  841 

Grant  of  land,  2  i ,  838 

Individual  endowments,  21,  840 

In  general,  2  i,  838 

Legislative  power  to  provide  for  sale 
of  such  land,  2  i ,  843 

Observing  statutory  provisions,  2  i ,  844 

Power  of  legislature  to  provide  for  in- 
vestment, 21,  839 

Proceeds  of  liquor  license,  2  1 ,  841 

Provided  by  statute,  2  i,  838 
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Public  lands,  21,  842,  843 

Restraining  illegal  use  by  injunction, 
-  21.  84s 

Title  to  land  in  United  States,  21,  843 
'        Validity  of  statute  donating  portion  of 
funrf  to  other  purposes,  2  i ,  845 
"  High  school,"  9,  361 
Holidays 

Recovery  of  compensation,  21,  758 
"Inhabitants,"  10,  771 
Instruction  of  Indians,  10,  444 
Insurance,  2 i,  813 

Liability  for  debts  where  district  is  sepa- 
rated, 2  1 ,  792 
Liability   for   debts   where   districts   are 

united,  2  i ,  792 
Lowest  responsible  bidder,  21,  811 
Mandamus,  14,  174 

Admission  of  pupil,  1 4,  175  ;  2  i,  764 

Adoption  of  text  books,  14,  176 

Colored  pupils,  2 1 ,  767 

Discretion  of  board,  1 4,  174 

Duty  of  trustees,  14,  174 

Examples,  14,  174—176 

New  school  district,  14,  175 

Order  for  salary,  14,  181 

Payment  of  funds  to  proper  depositary, 

M,  175 
Reinstatement  of  pupil,  2 1 ,  772 
Restoring  schoolhouse,  14,  175 
School  superintendents,  21,  823 
Taxes,  14,  191 
To  compel  payment  of  teacher's  salary, 

2  1 ,  759 
To  reinstate  teacher,  2 1 ,  763 
To  trustees,  2  i ,  837 
When  board  refuses  to  act,  14,  174 
When  mandamus  will  issue,  14,  174 
When  mandamus  will  not  issue,   14, 

174 
Mechanics'  liens,  i  5,  30 
Meetings 

Adjournment,  2  i ,  798 
Alteration  of  district,  2  i ,  790 
Authority  to  Call,  2  i ,  793 
Clerk,  21,  793 
In  general,  2  i ,  793 
Justice,  2  1 ,  794 

Meeting  called  by  clerk,  2  i ,  793 
Prudential  committee,  2 1 ,  793 
Selectmen,  2  i ,  793 
Warning  and  calling  a  meeting  dis- 
tinguished, 2  1 ,  793 
Contract,  2  i ,  834 
How  Called,  2 1 ,  794 
Application    by  designated   number 

of  inhabitants,  21,  794 
Application  in  writing,  2  i ,  794 
Computing  time  for  notice,  2  i ,  796 
Designating  purpose  of  meeting,  2  i , 

796 
Form  of  notice  where  meeting  is  for 

special  purpose,  2  i ,  796 
Manner   prescribed  by   statute,  2  i , 

794 
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Misrepresenting  object  of  meeting, 
21,797 

Necessary  to  comply  with  require- 
ments, 2  1 ,  795 

Necessity  of  stating  time  in  notice, 
21,796 

Notice  of  time,  place,  and  purpose, 

21,  794 

Notice  specifying  several  purposes, 
21,797 

Publication  of  notice,  2  i,  794 

Publication    of   notice    a    specified 
number  of  days,  2  i ,  795 
Notice,    see    infra,   Notice,   subhead 

Of  meeting. 
Powers,  2  1 ,  797 

Powers  of  special  meetings,  2 1 ,  798 
Presiding  officer,  2 1 ,  798 
Record,  2 1 ,  799 

Amendment,  2  i ,  799 

As  evidence,  2  i,  799 

Clerk  amending,  2 1 ,  800 

Proof  by  secondary  evidence,  2 1 ,  799 
Time  and  place,  2  i ,  794 
Warning  and  calling  distinguished,  21, 

793 
Municipal  taxation,  15,1246 
Notice 

Acting  on  Matters  Not  Distinctly  Stated 
in,  2  1 ,  797 
Examples,  2  i ,  798 
Power  to  act,  2  i ,  797 
Sufficiency  of  notice,  2  i ,  798 
Of  alteration  of  district,  21,  789 
Of  Meeting,  2 1 ,  794 

Computation  of  time,  2  i ,  796 

In  general,  2 1 ,  794 

Meeting  for  special  purpose,  2  i ,  797 

Necessity,  2  i,  795 

Notice  specifying  several  purposes, 

2 1 ,  797 
Publication,     see     infra.     Public 

Place. 
Publication   for  specified  number  of 

days,  21,  795 
Return,  2  i,  795 

Where    statute    designates   time   of 
meeting,  2  i ,  796 
Offenses  out  of  school,  see  infra,  Pupils. 
OfBcers,  see  infra.  Boards  of  Educa- 
tion ;     Commissioners  ;     Superin- 
tendents ;  Treasurer;  Trustees. 
As  to  contract  -with  teacher,  see  infra. 

Teacher. 
Powers,  2 1 ,  800 

Assessment  of  taxes,  21,  804 
Borrowing  money,  2  i ,  801,  802 
Examples   of  trustees'    powers,    2 1 , 

800-808 
In  general,  2  i,  800 
Liability  of  school  district,  21,  800 
Ratification  of  officers'  unauthorized 

acts,  2  1 ,  803 
Sale  of  property,  21,  804 
Ratification    of    officers'  unauthorized 

acts,  2  1 ,  803 
Women,  19,404;  21,  838 
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Origin  of  public  school  system,  21,  751 
Partition   of  school  district,   see  infra, 

Funds. 
Police  power,  18,  754 
Powers      and      Liabilities,       see      infra, 
School  Districts. 
Submitting  to  arbitration,  2  i,  807 
Promissory  notes,  2  i ,  836 
Public  lands,  see  infra.  School  Lands. 
Public  Schools,  2  1 ,  748 

What  are  not  public  schools,  2  i,  750 
Punishment,  see  infra,  PupiLs. 
Pupils,  see  infra.  Colored  Pupils. 
Admission,  2 1 ,  763 

Compulsory  education,  21,  764 
Constitutional  provisions,  21,  763 
buty  of  public  schools  to  provide  for 

instruction  of  pupils,  2  i ,  763 
Examples,  2  i ,  763, 764 
In  general,  2  i,  763 
Liability   of    teacher   in   refusing  to 

receive  a  scholar,  2  i ,  7f)3 
Mandamus  to  compel    admission  of 

pupil,  2  1 ,  764 
Residence,  2  i,  764 

Children  in  poorhouses,   2  i ,  765 

Examples,  21,  765,766 

In  general,  2  i ,  764 

Parents    non-residents    of    school 

districts,  2 1 ,  764 
Statute   authorizing   admission  of 
non-residents,  21,  765 
School  age,  2  i ,  763 
Number  to  form  a  school  district,  21, 

782 
Punishment 

Corporal  Punishment,  1,  794;  17,  363; 
2  1 , 768 

Definite  offense,  21,  770 
Discretion,  2  i ,  770 
Infringement  of  reasonable  rules, 
see  infra.  Rules  and  Regula- 
tions. 
In  general,  2  i ,  768 
Liability  forerror  in  judgment,  21, 

770 
Manslaughter,  9, '592 
Presumption  in  favor  of  correctness 

of  teacher's  action  ,21,  769 
Pupil  over  age,  2  i,  770 
Question  for  jury  whether  punish- 
ment was  excessive,  21,  771 
Reasonable  chastisement,  21 ,  769 
Severity  of  punishment,  21,  770 
Teacher  actuated  by  malice,   21, 

770 
Teacher  in  loco  parentis,  2 1 ,  768 
Teacher's  right,   i ,  794;   1 7 ,  363 ; 

21,768 
Texas  statute,  2  i ,  769 
Unnecessarily  excessivej  2  i ,  770 
Wanton  punishment,  21,  770 
Expulsion  and  Suspension,  21,  771 
Action  for  damages,  21,  772 
Cause,  21,  771,  772 
Examples,  2  i,  772 
In  absence  of  statute,  21,  771 
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Liability  for  error  in  judgment,  2  i , 
771 

Mandamus  to  compel  reinstate- 
ment, 2  I,  772 

No  infraction  of  positive  rules,  2  i , 

771 
Power  of  school  directors,  2  i,  771 
Reinstatement,  2  i ,  772 
Teacher's  inherent   power  to  sus- 
pend, 21,  771 
Offenses  out  of  school,  2  i ,  773 
Qualification     of     Teacher,     see     infra. 

Teacher. 
Question  of  Law  and  Fact 

Excessive  punishment,  2  i,  771 
Reasonableness  of  rules,  21,  774 
Batificatlon 

By  accepting  benefits  of  contract,  2  i , 

83s 

Of  contract   for   erection   of   building, 
2  I,  811,  812 

Of  contract  made  bv  trustee,  2  i ,  S35 

Of  officer's  unauthorized  act,  2  i ,  803 
Reaspnable  rules,  see  infra.  Rules  and 

Regulations. 
Record  of  Meeting,  2  i ,  799 

Amendment,  15,  1079;  ^'i799 

As  evidence,  2  i,  799 

Clerk  amending,  2  i,  800 

Proof  by  secondary  evidence,   21,799 
Reinstating  Teacher 

Mandamus,  2  i ,  763 
Religious  liberty,  20,  771 
Religious  purposes,  use  of  building  for, 

21,  813 
Residence  of  fufils,  see  infra,  PuPILS. 
Rules  and  Regulations,  2 1 ,  773 

See  infra,  Bible  in  Schools. 

By  whom  made,  2  i,  773 

Course  of  study,  2  i ,  775 

Power  of  school  directors,  2  i ,  773 

Reasonableness  question  of  law  or  fact, 

2  1 .  775 
Reasonable  rules,  2  i ,  774 
Right  as  between  teacher  and  director, 

2  I  >  774 

Rules  held  reasonable,  2  i ,  775 

Rules  held  unreasonable,  21,  774 

Tardiness,  2  i,  775 

Teacher's  right,  2  i ,  774 

Vaccination,  2  i ,  775 

What  are  reasonable  rules,  2  i ,  774,  775 
Sale  of  Intoxicating  Liquors  Near,  1 1 ,  708 

Ascertainment  of  distance  or  locality, 
II ,  709 

Educational  institutions,  1 1 ,  708 

Examples,  1 1,  709,  710 

Statutes  prohibiting,  1 1 ,  708 

What  sales  are  illegal,  1 1 ,  709 

What  sales  constitute  the  offense,  1 1 , 
709 
Sale   of  school   lands  by  commissioner, 

21,  824 
Satisfaction,  2  i ,  762 
School  age,  2  i ,  763 
School  Books 

Police  power,  18,  757 
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School  Building,  g,  780;  21,  749,  S09 
Arson,  i,  763,  766 
Building  committee,  21,  811 
Care,  keeping  and  repairing  building, 

2  I,  812 
County  superintendent,  2  i,  810 
Debts,  21,  810 

Duty  of  director  to  provide,  2  i ,  833 
Erection,  2 1 ,  809 
Erection  by  lowest  responsible  bidder, 

21,  811 
Insurance,  2  i ,  813 
Lease  to  private  school,  2  i ,  813 
Powers  of  trustees,  2  i ,  833 
Power  to  erect,  2  i ,  809 
Power  to  provide,  2  i ,  809 
Ratification  of  contract  for   erection, 

2  I,  812 
Religious  purposes,  2  i ,  813 
Renting  school,  21,  812 
Sale,  2  I,  813 
Site,  2 1 ,  814 

Appeal  for  decision  of  voters,  21,  815 
Appeal  to  county  superintendent,  2 1 , 

816 
Change  of  site,  2  i ,  817 
Eminent  Domain,  21,  817 
Examples,  21,  817,  818 
Necessity   of    refusal   on    part    of 

owner  to  sell,  21,  818 
Notice  of  intention  of  parties,  2 1 , 

818 
Waiver  of  irregularities,  2  i ,  818 
Whether  site  may  be  taken  by,  2  i , 
817 
Power  of  trustees,  2 1 ,  814 
What  determines  site,  2  i ,  814 
Use  for  other  than  school  purposes,  2  i , 

813 
School  Districts,  i  5 ,  952  ;  2  i ,  779 
Abolition,  2  i ,  808  - 
Alteration,  2  i ,  784 

Apportionment  of  assets,  2  i ,  791 

By  whom  made,  2  i ,  784 

Collateral    attack    upon    legality   of 
alteration,  2  i ,  790 

Conclusiveness  of  trustee's  judgment 
upon  apportionment,  2  i ,  791 

Convenience  of  inhabitants,  2  i ,  784 

Discretion   of  trustees   or  directors, 
21,  790 

Effect  in  regard  to  taxation,  2  i ,  776 

Effect  of  alteration,  2  i ,  786 

EflFect  of  change  of  boundaries  upon 
schoolhouses,  2  i ,  791 

Examples,  21,  7S4-793 

How  made,  2  i ,  784 

Legal  title  to  schoolhouse,  2  i ,  791    \ 

Liability  for  debts  where  part  of  dis- 
trict is  separated  from  old  district, 

2  1 .  793 
Mandamus  to  compel  directors,  21, 

790 
Meeting,  2  i,  790 
Necessity   of  mutual  corporation  to 

union  of  two  districts,  2  i,  787 
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Notice,  2  1 ,  789 
Quo  warranto,  2  i,  790 
Reporting  new  district,  21,  790 
Restoration  of  territory,  2  i ,  786 
Statutory  provisions,  2  i ,  784 
Statutory  requirements,  21,  787 
Amendment  of  record,  15,  1079;  21, 

799 

Control,  erection,  etc.,  of  school  build- 
ing, 2 1 ,  809 

Definition,  21,  779 

Dissolution,  21,  808 

Foreign  attachment,  S,  297 

Formation,  2 1 ,  780 

Boundary  corresponding  with  town- 
ship, 2  1 ,  782 
By  inhabitants  of  town  or  township, 

21,781 
By  legislative  act,  2 1 ,  780 
By  school  trustees,  2 1 ,  780 
Collateral  attack  upon  organization, 

2  1 ,  783 
Laying  out  and    arranging  district, 

21,  7S1 
Majority  to  form,  21,  781 
Number  of  pupils,  2  i ,  782 
Presumption  of  legality,  2 1 ,  783 
Proof  of  formation,  2  i ,  783 
Reputation  to  prove  formation,  2 1 , 

•783 
Who  lays  out  territory,  2  i ,  781 
Garnishment,  8,  1135 
~n  Alabama,  26,  120 
n  Arkansas,  26,  120 
n  California,  26,  120 
n  Connecticut,  26,  120 
n  Dakota,  26,  120 
n  Delaware,  26,  120 
n  Georgia,  26,  120 
n  Illinois,  26,  120 
n  Indiana,  26,  120 
n  Iowa,  26,  120 
n  Kentucky',  26,  120 
n  Maine,  26,  121 
n  Massachusetts,  26,  121 
n  Michigan,  26,  121 
n  Minnesota,  26,  121 
n  Missouri,  26,  121 
n  Montana,  26,  I2f 
n  Nevada,  26,  120 
n  New  Hampshire,  26,  121 
n  New  York,  26,  121 
n  Ohio,  26,  121 
n  Pennsylvania,  26,  121 
n  Rhode  Island,  26,  121 
n  Texas,  26,  121 
n  Virginia,  26,  121 
n  Washington,  26,  121 
n  Wisconsin,  26,  121 
n  Wyoming,  26,  121 
Liability  for  debts  after  union  of  dis- 
tricts, 2  1 ,  792 
Limitation  of  actions,  13,  715 
Limitation  of  indebtedness,  15,  1124 
Master  and  Servant 

Liability  of  school  district  for  negli- 
gence of  servant,  14,  813 
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Meeting,  see  infra.  Meetings. 
Natuf-e,  2  1,  779 
Powers  and  Liabilities,  2  i ,  800 
Acts  of  officer,  2  1 ,  800 
Assessing   taxes    upon    inhabitants, 

2  1 ,  804 
Confessing  judgment,  2  i ,  808 
Contracts  in  relation   to  school  mat- 
ters, 2  1 ,  804 
Evidence,  2  i ,  807 
Examples,  2  i ,  800-808 
Exercising   through  its  officers,  2  i , 

800 
Extent,  2  1 ,  800 
In  general,  2  i ,  800 
Money  borrowed  by  trustee,  2  i ,  802 
Name  in  which  suit  is  brought,  2  i , 

805 
Negligence  of  agents,  2  i ,  803 
Parties  to  suit,  2  i ,  806 
Powers  not  conferred  by  statute,  21, 

800 
Property-,  2  i ,  803 
Ratification  of  officers'  unauthorized 

acts,  2  1 ,  803 
Sale  of  property,  2  i ,  804 
Service  of  process,  2  i ,  807 
Suing  and  being  sued,  2  i ,  804 
Suits  concerning  land,  2  i ,  806 
Taking   private  property    to  satisfy 

judgment,  2  i,  808 
What  amounts  to  a  ratification,   21, 

803 
Purpose,  2  1 ,  879 

Quasi  corporations,  15,  955;  21,  779 
Whether  a  municipal  corporation,  15, 

952 

Whether  corporations,  2  i ,  779 
Sckoolhouses,  see  infra.  School  Build- 
ing. 
School  Lands,  ig,  360;  23,  69;  26,  119 

Examples,  19,  361,  362 

Indemnity  lands,  ig,  361 

In  general,  i  9,  361,  362  ;  23,  69 

In  Alabama,  26,  119 

In  Arkansas,  26,  119 

In  California,  19,  361;  26,  119 

In  Colorado,  26,  119 

In  Indiana,  26,  119 

In  Iowa,  26,  119 

In  Kansas,  26,  119 

In  Maine,  26,  119 

In  Massachusetts,  26,  119 

In  Michigan,  26,  119 

In  Minnesota,  26,  119 

In  Mississippi,  26,  119 

In  Missouri,  26,  119 

In  Montana,  26,  119 

In  Nebraska,  26,  119 

In  Nevada,  26,  119 

In  New  Hampshire,  26,  119 

In  North  Dakota,  26,  119 

In  Ohio,  26,  119 

In  Oregon,  26,  119 

In  South  Dakota,  26,  119 

In  Texas,  26,  119 

In  Utah,  26,  120 
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In  Vermont,  26,  120 

In  Wisconsin,  26,  120 

In  Wyoming,  26,  120 

Lease,  23,  71 

Constitutional  provisions,  23,  71 

Examples,  23,  71 

In  general,  23,  71 

Right  of  county  to  lease,  23,,  71 

Validity,  23,  71 

Mines  and  mining  claims,  15,  516,  523 

Sale,  23,  69 

Affidavit,  23,  69 
Annulling  contract,  23,  71 
Attack  on  patent,  23,  71 
Citizenship,  23,  69 
Compliance  with  statute,  23,  69 
Conflicting  patents,  23,  71 
Default  in  payment,  23,  71 
Examples,  23,  69-71 
Fictitious  application,  23,  70 
Form  of  application,  23,  69 
Invalid  sales,  23,  70 
Mandamus  to  compel  receipt  of  pur- 

chase-monej',  23,  70 
Maximum  quantity,  23,  70 
Patent  regular  on  its  face,  23,  70 
Purchase  by  officers,  23,  70 
Quantity,  23,  70 
Settler  on  the  land,  23,  69 
Survey  and  classification,  23,  70 
Validit3'  of  sale,  23,  69 

States   having  school  lands,    ig,  360; 
26,  119 

Statutory  provisions,  ig,  360 

The   sixteenth  section   in  each  town- 
ship, I  9,  361 

Whence  derived,  23,69 

Where  sections  have  been  preempted, 

19,  361 
Service  of  process,  21,  807 
Signing  teacher's  contract,  2  i ,  756 
Site  of  building;    see    infra,    School 

Building. 
St9.te  Superintendents,  2 1 ,  818 
See  infra.  Superintendents. 
Appeals,  2  1 ,  819 
In  general,  2 1 ,  818 
Statutes 
Constitutional  Frovlsions  Requiring  tiiat 
Subject  Shall  Be  Expressed  In  ntle, 
23,  257 

"  Act    to    regulate    public    instruc- 
tion," 23,257 
In  general,  23,  257 
Taxation,  23,  257 
Title  insufficient,  23,  258 
Title  sufficient,  23,  257 
Substitute  for  teacher,  2  i ,  757 
Succession  Taxes 

Exemption  from  taxation,  24,  445 
Superintendents,  21,  818 
County,  2 1 ,  820 
Appeals,  2  I,  822 
Compensation,  2 1 ,  821 
Election,  2  i ,  820 

Employment  by  school  board,  21, 
821 
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Superintendents — Cont'd 
County — Cont'd 

Examples  of  power,  21,  820-823 

Power  in  general,  a  i ,  820 

Powers  derived  wholly  from  statute, 

2 1 ,  820 
Removal,  21,  820 
Term  of  office,  2 1 ,  820 
Powers  and  Liabilities,  2 1 ,  823 
Discretion,  21,  823 
In  general,  2  i,  823 
Mandamus   to  compel   performance 
of  duties,  2  1 ,  823 
Sureties  of  commissioner,  2 1 ,  825 
Suspension,  see  infra.  Pupils. 
Tardiness,  2  i ,  775 
Taxation,  25,94,  95 
See  infra.  Funds. 
Alteration  of  district,  2  i ,  786 
Exemptions,  25,  165 

Dormitories    and    boarding-houses, 

25,  167 
Examples,  25,  165-167 
Extent  of  exemption,  25,  165 
Farms,  25,  166 
In  general,  25,  165 
Lessor  and  lessee,  25,  165 
Ownership,  25,  166 
Part  of  building  used  as  a  residence 

for  teachers,  25,  167 
Personal  property,  25,  166 
Proceeds  of  property  devoted  to  ed- 
ucational purposes,  2  5 ,  167 
Professors'  residences,  25,  166 
Property  used  for  private  gain,  25, 

165 
School  not  established  by  state,  2  5 , 

165 
Use,  2  5 ,  166 
Powers,  2  1 ,  804 
School  funds,  2  i ,  840 
Teacher,  21,  751 

Compensation,  2 1 ,  757 

Abolishing  school,  2  i ,  757 
Action  to  recover,  2  i ,  758 
Compliance  with  statutory  require- 
ments, 2  I,  759 
Deductions  for  recognized  holidays, 

21.758 
Discharge  without  cause,  2  i ,  757 
Employment  by  de  facto  officer,  2 1 , 

758 
Failure  to  perform  duties,  2  i ,  759 
'     Mandamus  to  compel  payment,  21, 

759 
Measure  of  damages,  2  i ,  757 
Performance  of  duty  by  teacher,  2  i , 

759 
Personal  liability  of  treasurer  or  trus- 
tee, 21,758 
Recovery  on  quantum  meruit,  2  i,  758 
School  closed  owing  to  presence  of 

contagious  disease,  2  i ,  758 
Schoolhouse  burned,  21,  758 
Where  compensation  is  not  fixed  by 
contract  or  statute,  2  i ,  758 
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Whether     allegation     of     sufficient 
funds  is  necessary,  2  i ,  758 
Contract,  2 1 ,  754 

Abolition  of  school,  2  i ,  757 
Board  acting  individually,  2  i ,  755 
Contract   by  old    board   with    inten- 
tion to  forestall  their  successors, 
21,756 
Contract    extending  beyond  school 

directors'  term,  2  i ,  756 
Contract   with    teacher   for  term   to 
begin  after  expiration  of  directors' 
term,  21,  756 
De  facto  school  officers,  2  i ,  757         . 
In  restraint  of  trade,  10,  947 
Ratification,  2 1 ,  756 
Ratification  at  different  times,  2  i ,  756 
Ratification  by  majoritv  of  trustees, 

21,756 
School  agent,  21,  755 
Signing  of  teachers,  21,  756 
Teacher  hiring  substitute,  21,  757 
Trustee  as  teacher,  2  i ,  757 
Who  authorized  to  employ  teacher, 

2  I >  754 
Discharge,  21,  760 

By  whom  teacher  may  be  discharged, 

2  1 ,  760 

Contract  providing  for  discharge  if 

teacher  does  not  give  satisfaction, 

21,  762 

Employment  for  time  certain,  21,  761 

For  what  teacher  may  be  discharged, 

21,  760 
Immoral  conduct,  21,  760 
Incompetency,  2  i ,  760 
Liability  of  directors  for  oppression, 

2 1 ,  762 
Mandamus  to  reinstate,  2 1 ,  763 
Necessity  of  good  cause,  2 1 ,  761 
Necessity  of  notice,  2 1 ,  763 
Necessity  of  trial,  2  i ,  763 
Neglect  of  duty,  2 1 ,  760 
Personal   liability    of    director,    2 1 , 

761,  762 
Power  of  trustees  or  directors,  2  i , 

760,  761 
Recovery  of  compensation,  21,  757 
Employing  substitute,  2 1 ,  757 
False  imprisonment  by,  7,  666 
Indecent  Assault  by 

Upon  pupil,  1,804 
Liability  of  director  for  salary,  21,  838 
Libel  and  slander,  1 3 ,  360,  364 
Punishment  by,  see  infra.  Pupils. 
Qualification  and  Certificate,  21,  751 
Certificate   withheld   through   inad- 
vertence, 2  I,  753 
Form  and  contents,  2  i ,  751 
Liability  for  maliciously-  withholding 

teacher's  certificate,  2  i,  753 
Necessity,  2  i,  751 
Validity  of  certificate,  21,  751 
Validity  of  contract  with  teacher  who 

had  not  certificate,  2  i ,  752 
Waiver  of  requirement,  21,  751 
What  qualification  required,  21,  751 
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Whether  certificate  must  be  advanced 
in  an  action  to  recover  for  services, 

2  I  >  7S4 

Whether  contract  is  ratified  by  sub- 
sequent issue  of  certificate,  2  i ,  752 

Whether  the  requirement  is  manda- 
tory, 21,  751 

Whether     unlicensed     teacher     can 
recover  for  services,  2  i ,  752 

Who  may  contest  teacher's  authority 
for  want  of  certificate,  21,  751 
Term,  2  i ,  757 
Who  may  employ,  2  i ,  S33 
Term  pf  officer,  2  i ,  757,  S33 
Text  Books,  21,  776 
Adoption,  21,  778 
Change  of  text  books,  2  i ,  778 
Free  of  cost,  2  i ,  779 
Power  of  boards  of  education,  21,  778 
Statutes,  2  1 ,  776 
Uniform  series,  2  r ,  776 
Treasurer,  2  i ,  828 

Action  on  bond,  2  i ,  829 

Bond,  2  1 ,  828 

Compensation,  2 1 ,  828 

Depositary  of  all  tnonej's  belonging  to 

school  fund,  2  i ,  828 
Depositing  monej-  in  bank  to  his  indi- 
vidual credit,  2 1 ,  831 
Discharge  from  liability  for  money  lost 

or  misapplied,  21,  830 
Liability  tor  illegally   lending  money, 

2  1 ,  828,  830 
Liability  for  money  stolen,  21,  830 
Liability  on  bond,  2  i ,  828 
Releasing  security  on  his  own  authority, 

2  1 ,  830 
Removal,  2  i ,  828 
Statute,  2 1 ,  828 
Sureties'  liability,  2  i ,  828 
Trustees,  2 1 ,  832 

See  infra.  Commissioners. 
Appointment  of    superintendents,   21, 

821 
Arrangement  and  laying  out  of  school 

districts,  2  i ,  782 
Compensation,  2  i ,  837 
Contract,  2  i ,  S34 

Authority,  2 1 ,  834 

Changing  contract  already  made,  2  i , 

'     83s 
Concurrence  of  the  board  at  regular 

meeting,  2  i ,  S34 
District  having  benefit  of  unauthor- 

\ie.&  contract,  2  i ,  835 
Divesting  themselves   of   powers  to 

contract,  2  i ,  836 
Entered   into   after  their  successors 

had  been  elected,  21,  835 
Failure  to  record,  21,  835 
Meeting,  2  i ,  834 
Ratification  by  district,  2 1 ,  835 
When    binding    upon    district,    2 1 , 

834 
With  each  other,  2 1 ,  836 
Contract     ■with     teacher,     see     infra. 
Teacher. 
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Control,  erection,  etc.,  of  school  build- 
ing, 21,  809 
Debts,  2  I,  810 
Discharge  '  of     teacher,     see      infra, 

Teacher. 
Election,  2  i ,  832 
Ballot,  2  1 ,  832 
General  provisions,  2  i ,  832 
Majority  necessary  to  election,  2  i ,  832 
Manner  of  voting,  21,  832 
Qualification  of  voter,  2 1 ,  832 
Term  of  oflSce,  21,  832 
Vacancy,  2 1 ,  832 

Failure  to  maintain  school,  2  i ,  832 
How  filled,  21,  832 
How  vapancj  must  occur,  2  i ,  832 
Removal  from  district,  21,  832 
Term  of  officer  elected  to  fill,  21, 

832 
Where  new  district  is  created,  2  i , 
832 
Formation  of  school  districts,  2  i ,  781 
Mandamus  to  compel  alteration  of  dis- 
trict, 2  1 ,  790 
Personal  Liability,  2  i ,  S37 
In  general,  2  i ,  837 
Taxpayer,  2  i ,  838 
Teacher,  2  i ,  838 

Warrant  for  wages  of  teacher,  2  i ,  S38 
When  made  in  their  own  names,  2  i , 

837 
Where   they  are  described  as  direct- 
ors, 2  1 ,  837,  838 
Powers  and  Duties,  2  i ,  800,  833 
Assessment  of  taxes,  2  i ,  804 
Borrowing  money,  21,  801,  80;,  S36 
Dutj'  to  provide  building,  2  i ,  S33 
Emplo^'ment  of  teacher,  2  i ,  833 
Examples   of  trustees'   powers,    21, 

800,  801 
Exclusively  derived  from  statute,  z  i , 

833 
Implied  powers,  21,  836 
Imposing  performance   of  duties  by 

mandamus,  2  i,  837 
In  general,  2  i ,  800 
Liability  of  school  district,  2  i ,  Soo 
Management  and  control  of  property, 

21,833 
Management  of  school  building,  21, 

833 
Mandamus  where  there  is  .-x  right  to 

appeal,  2 1 ,  837 
Powers  not  expressly  granted,  2  i ,  S36 
Promissory  note,  2  i,  836 
Purchase  of  Supplies,  2  i ,  833 

Authorized  by  vote  of  electors,  2  i , 

834 
In  general,  2  i ,  833 
Must  be  authorized  by  statute,  2  i , 

833.834    V 

Out  of  surplus  funds,  2  i ,  S34 
Purchase  on  credit,  2  i ,  834 

Ratification  of  officers'  unauthorized 
acts,  2  1 ,  803 

Responsible  for  losses,  2  i ,  836 

Sale  of  property,  2  i ,  804 
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Trustees —  ConCd 
Qualifications,  2 1 ,  833 

Effect  of  failure  to  qualify,  2  i,  833 
Examples,  2  i,  833 
In  general,  2  i ,  833 
Women,  i  9,  404  ;  2  i ,  833 
Removal,  2  i ,  838 
Cause,  2  1 ,  838 
In  general;  2  i ,  S38 
TownsMp  Trustees,  21,  831 

Employment  of  teacher,  2  i ,  831  1 

In  general,  2  i,  831 
Powers,  2  1 ,  831 
Trustee  as  teacher,  2  i ,  757 
Union  of  District 

Liability  for  debts,  2  i ,  792 
Whether  public  officers,  i  9,  382 
Union  of  District 

Necessity  of  corporation,  21,  787 
Use  of  building,  2  i ,  813 
Vacancy,  2 i ,  832 

Failure  to  maintain  school,  2  i ,  832 
How  filled,  2  i,  832 
How  vacancy'  must  occur,  2  i ,  832 
Removal  from  district,  2  i ,  832 
Terra  of  officer  elected  to  till,  2  i ,  832 
Where  new  district   is  created,  2  i ,  832 
Vaccination,  2  i,  775 
Warning,  see  infra.  Meetings. 
Warrants,  see  generally.  Municipal  Se- 
curities. 
Women  as  trustees,  19,  ^04;  2  i,  883 
SCIENCE  OR  ART,  7,  80 ;  2 1 ,  849 
SCIENTER,  I,  582;  5,  7;  21,  850 
See  Fraud. 

Animals,  i ,  582  ;  5 ,  7 ;  21,  850 
Animals,  Injury  by 

Necessity  of  alleging  and  proving,  1, 

578 
Evidence,  2  i ,  850 
False  pretenses,  7,  764 
In  counterfeiting,  4,  340 
Injuries  ty  domestic  animals,  5,  53 
Necessity    of    alleging   and    proving,    i, 

.578 
Verdict 

Cure  by  verdict,  2  8,  426 
Vicious  animal,  i ,  582 ;  5 ,  7  ;  2  i ,  850 
SCILICET,  21,851 

To  wit,  26,  97 

SCINTILLA  JURIS,  19,  1067 

See  Real  Property. 
SCINTILLA  OF  EVIDENCE,  2  i,  851 

See  Directing  a  Verdict. 
Negligence,  i  6,  466 

SCIRE  FACIAS,  21,852 

Ad  rehabendam  terram,  21,  871 
Against  shareholders  in  joint  stock  com- 
panies, 2  I, 871 
Alimony,  12,  1 50/ 

Enforced  by,  i,  483 
Amendment,  2  i ,  853,  869 
Examples,  21,  853,854 
On  the  plea  of  nul  tiel  record,  2  i ,  853 
Whether  allowed,  2  i ,  853 
As  substitute  for  bill  of  revivor,  2,  275 


Assumpsit 

To  recover  money  paid  upon  contract, 
1,887 
Classes,  2  i ,  855 

Consolidation  of  actions,  11,  ioi5z' 
Corporations 

To   enforce  forfeiture  of  franchise,  4, 

303 
Declaration,  2 1 ,  854 
Defenses,  2  i ,  854 

See  infra.  Judgment. 
Definition,  2  i ,  852 
Demurrer,  2 1 ,  869 
Error,  writ  of,  6,  819 
Exceptions,  21,  871 
Executors   and    administrators,    7,   415; 

2  1 ,   858,  861 
Final  judgment,  12,69 
Foreclosure  of  Mortgages,  2  i ,  877 

See  Foreclosure  of  Mortgages. 

Bv  whom    action    should   be   brought, 
'21,878 

By  whom  sale  should  be  made,  21,878 

Defendant,  2  i,  877 

Effect  of  sale,  21,  878 

Extinguishing    equity  of  redemption, 
21,878 

Immediate  cause  of  action  appearing 
on  face  of  writ,  2  i,  878 

In  Illinois,  21,  877 

In  Ohio,  21,  877 

In  Pennsylvania,  2 1 ,  877 

Judgment  against  the  property,  2 1 ,  878 

Mortgage  debt  payable  in  instalment, 
2 1 ,  878 

Proceedings  in  rem,  21,  878 

Set-off,  2 1 ,  878 

Unrecorded  mortgages,  2  i,  877 

Who  are  necessary   parties  defendant, 
2  1 ,  878 
From  what  court  issued,  2 1 ,  852 
From  whence  issued,  2  i ,  852 
Garnishment,  8,  1244 
Impeaching  record,  2  i ,  854 
In  general,  2  i,  852 
Joinder,  1 1,  10150" 
Judgment 

To  Revive  or  Continue  Lien  of,   7,415; 
12,  150/;  21,  855 
Affidavit    that   judgment  was   paid, 

12.  150/ 
After  time  of  execution  has  expired, 

12.  150/ 
Alimony,  i ,  4S3 ;   12,  1501' 
Amendment,  21,  869 
Assignor  or  assignee  of  judgment, 

21,859 
At  common  law,  2  i ,  S55 
Death  of  judgment  debtor,  12,  150/" 
Defenses,  i  2,  i5or';  21,  865 

Amendment,  21,869 

ColJateral  agreement,  2  i ,  867 

Demurrer,  2  i ,  S69 

Evidence,  2 1 ,  869 

How   defect  taken   advantage  of, 
21,  868 

Invalid,  21,  865 
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Irregularities  appearing  on  face  of 

scire  facias,  2  i ,  S68 
Miscellaneous  defenses,  2  i ,  868 
Nullity  of  original  judgment,   2  i , 

866 
Objections   to 'the  writ  involving 

questions  of  fact,  2  i ,  868 
Of  legal  discharge,.  2  i ,  867 
Of  payment  or  release,  21,  866 
Plea,  2 1 ,  869 
Replications,  2  1 ,  869 
Variance,  21,  869 

Defense  which  has  arisen  since  judg- 
ment, I  2,  150! 

Demurrer,  21,  869 

Errors  and  irregularities  in  original 
proceedings,  12,  150/ 

Evidence,  2  i ,  869 

Executors    and   administrators,    12, 
150^ 

From  what  court  issues,  12,  150A 

Heirs,  12,  150^ 

Heirs  and  personal   representatives, 
12,  150^ 

Incomplete  satisfaction  of  the  judg- 
ment, 2  1 ,  857 

In  court  of  chancery,  2  i,  858 

In  general,  2  i ,  1855 

Judgment  of  scire  facias,  21,  857 

Judgment  on  which  execution   could 
not  have  issued,  zi,  856 

Judgments,  ,i2t  .150//;  21,  870 

Liability,  12,  150/ 

Nature  of  the;  suit,  2  i  ,856 

Notice,  1 2,  150^   , 

Nul  tiel  record,  12,  150/ 

Order  of  execution,  12,  150A 

Parties,  2  i ,  858 

All   parties  to  original   judgment, 

21,  859 
Assignment  of  judgment,   21,  858 
Cestui  que  trust,  2  i ,  859 
Consolidation     of     judgments 

against  one  person,  2  i,  S59 
Heirs  and  terre-tenants,  2  i ,  86a 
Heirs  or  representatives,  i  2  i ,  860 
In  general,  2  i,  858 
Judgments  against  several  joint  de- 
fendants, 2  I,  860 
Legal   representative,  21,  858,  860 
'Necessary  parties,  21,  858,  859 
Personal  representative,  21,  860 
Plaintiff  in  original  judgmerit,  2  i, 

858 
Plaintiffs   must   be   named  in  the 

writ,  2  I,  859 
Present  occupant  of  the  land,  21, 

S61 
Terre-tenants,  2  i ,  860 

Parties  defendant,  12,  150/ 

Pendency  of  appeal,  12,  150/ 

Personal  action,  21,  855 

Personal  representative,  12,  150^ 

Plea,  2  1 ,  869 

Practice,  12,  150^ 

Real  actions,  2  i,  855 

Replications,  21,  869 
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Return,  21,  864 

Satisfaction  of  the  judgment,  21,  837 

Service  of  process,  2  i ,  864 

Statute  of  Westminster,  2  i,  855 

Terre-tenants,  12,  150^ 

The  Writ,  21,  862 

Application   to  court  for  leave  to 

issue  writ,  2 1 ,  862 
Examples,  21,  862,  863 
"Variance,  2  i ,  862 
What  the  writ  must  set  out,  ?  i ,  862 

Time  within  which  brought,  i  2 ,  150^ 

Variance,  2  i,  869 

Void  judgments,  12,  150/ 

What  necessary,  12,  150/" 

When    execution    is    issued' wilhin 
proper  time,  12,  150/" 

When   judgments    may   be   revived^ 
I  2, 150/ 

Where    previous    execution   has    is- 
sued, 2  1 , 856 

Where  whole  debt  has  not  been  lev- 
ied, 2 1 ,  857 

Whether  new  action  or  continuation 
of  old  one,  12,  150// 

Whether  scire  facias  action,  i  2,  150/* 

Whether  terre-tenants  are  necessary 
parties,  i  2,  150^ 

Whether  writ  is  a  new  action,  21, 

85s 
Who  may  revive,  12,  150/; 
Writ  must  be    founded   upon   judg- 
ment which   preceded  it,  21,  857 
Jurisdiction,  21,  852 
Mechanics'  Liens,  15,  173,  197 

Decease  of  owner,  15,  198 

Examples,  15,  197 

In  general,  i  5,  197 

Judgment,  15,  197 

Nature  of  proceedings,  1 5 ,  197 

Necessary  allegations,  15,  197 

Nonsuit,  15,  198 

Proceedings  in  rem,  15,  197 

Proper  pleas,  15,  199 

Return,  IS,  I99 

Service  of  writ,  1 5 ,  198 

Set-off,  15,   198 

Statutes,  15,  197 

What  plaintiflf  must  show,  i  5,  197 

When  issued  to  preserve  lien,  15,  198 

When  maintained,  15,  198 

When  plaintiff  entitled  to  judgment, 

15,  199 
Necessity  of  presentation  of  claim  to  ad- 
ministrator after  revival  by,  5 ,  208 
Patents,  2  i ,  879 
Plea,  21,  869 
Quare   restitutionem   non  on  judgment 

reversed,  2  i,  871 
Recital  of  former  proceedings,  2  i ,  853 
Recognizance,  5,  169;  20,  472;  21,  872 
Bail  in  civil  cases,  5,  169;  2  i,  875 
Conclusiveness  of  record,  21,  874 
Defense,  2 1 ,  873 

Conclusiveness  of  record,  2  i ,  874 
Examples,  2 1 ,  873,  874 
Indictment  bad  or  defective,  2  i ,  874 
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SCIRE  FACIAS— CoBi'rf 

Becognlzance — Confd 

Defense — Confd 

In  general,  2  i ,  873,  874 

Plea  of  fear  of  losirtg  life,  2 1 ,  874 

Principal  was  illegally  in  custody,  2  i , 

874 
Removal  beyond   control  of  bail  by 

court,  2  1 ,  874 
Statement  of  general  conclusions  of 

law,  2  I,  873. 
What  may  be  shown   under  plea  of 
nul  tiel  record,  2  i ,  873 
In  name  of  county,  2  i ,  872 
In  name  of  people,  2  i ,  872 
In  what  county  should  be  brought,  2 1 , 

872 
In  whose  name'  should  be  brought,  2  i , 

872 
Right  of  forfeiture,  objection  of  record, 

21,875,876 
Subsequent  proceedings,  2  i ,  875 
What  the  writ  must  set  forth,  2  i ,  872 
Whether  action  is  criminal  or  civil,  2  i , 

■673 
Record 

Conclusiveness,  2  i ,  87,  854,  865,  874 
Replevin,  20,  1141,  1142 
Replication,  2  i ,  869 

Revivor  of  judgment,  see  infra.  Judg- 
ment. 
Service  of  Process,  2  i ,  864 
Examples,  2  i ,  864 
In  general,  2  i ,  864 
Necessity  of  personal  service,  2  i ,  864 
Statutes,  2 1 ,  864 
Terre-tenants,  21,  861 
To  any  county  in  state,  2  i ,  852 
To  forfeit  charter,  2  i ,  879 
To  hear  errors  and  certify  exceptions,  2 1 , 

871 
To  levy  residue  of  debt  after  eviction  from 

possession  under  elegit,  2  i ,  871 
To  recover  damages  arising  after  judg- 
ment in  debt  or  on  bond,  2  i ,  870 
To  repeal  patents,  2  i,  879 
Variance,  2 1 ,  869 
Immaterial,  2  i ,  854 
SCOLD,  21,  880 
SCOPE,  21,880 

SCOPE  OF  EMPLOYMENT,  see  Agency. 
SCOT  AND  LOT,  21,880 
SCRAMBLING  POSSESSION,  see  Forci- 
ble Entry  and  Detainer. 
SCRAWL,  21,880 
SCREENED 

Screened  coal,  15,  506,  595 
SCREEN  LAW,  see"  Intoxicating  Lict 

UORS. 

SCRIP,  21,880 

SCRIPT,  21,881 

SCRIVENER,  21,881 

SCROLL,  2,  456;  4,501;  21,  881,883,890 

By  law  of  forum,  2  i ,  906 

In  California,  2  i ,  890 

In  Connecticut,  21,  890 

In  Florida,  2 1 ,  890 
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In  Illinois,  2  i ,  890 

In  Indiana,  2  i ,  890 

In  Michigan,  21,  890 

In  Minnesota,  21,  891 

In  Missouri,  21,  891 

In  New  Jersey,  21,  8gi 

In  New  Mexico,  21,  892 

In  Oregon,  21,  892 

In  Virginia,  2  i ,  S92 

In  West  Virginia,  2  i ,  892 

In  Wisconsin,  21,  892 

Lease,  12,  987 

Public  seals,  2  i ,  909,  gio 

Recitals  of,  21,  895,  897 

Generally,  21,  894 

In  Alabama,  21,  895 

In  Virginia,  2  i ,  895 

Technical  language,  2 1 ,  896 
SEA,  21,  881 
See  Accretion  ;  Navigable  Waters  ; 

Perils  op  the  Ska. 
Beyond  the  Sea 

Limitation  of  actions,  13,  741 
"  Dangers  of  the  sea,"  3,  148 
High  seas,  9,  361 
Perils  of  the,  2,  234,  240 

In  bill  of  lading,  2,  233 
Right  to  bathe  in  the,  16,  248 
Sea  grounds,  g,  62 
SEA  LETTER,  21,882 
See  Passport. 

Distinguished  from  passport,  18,  19 
SEALS,  21,882 

Seal  of  corporation,  see  Corporation. 
Abolition,  20,  742 

Acknowledgment  of  official  seal,  i,  157 
Acknowledgments,  i,  157,  158;  21,913, 

914 
Acquittance,  necessity  to,  i,  172 
Adding  a,  2  i,  914 
Adoption  l>y  Several  of  One,  2  i ,  886 

Burden  of  proof,  2  i ,  887 

Presumption  that  parties  adopted  one 
of  seals  affixed  to  instrument,  21,  886 

Question  of  law  or  fact,  2  i ,  887 

Rebutting  presumption  of  adoption  of 
seal,  21,  886 

Smaller  number  of  seals  than  of  sign- 
ers, 2  1 ,  886 

Specialty  of  one  and  parol  agreement 
as  to  another  party,  2  i ,  887 

Validity,  2  i ,  886 

Whether  parties  must  affix  seal,  21, 
886 
Affixing  an  unnecessary  seal  to  contract, 

i>499 
Agent  affixing  principal's  seal,  i,  386 
Alteration  of  instrument  by  adding  a  seal, 

2  I,  914  ' 
Arbitration  and  Award        ' 

Revocation  of  submission  under  seal, 
1,66s 

When  under,  i,  654,  655,  692 
Bill  of  Exceptions 

Judge's  seal  to,  2,  221 
Bonds,  2 ,  455 
Burden  of  proof,  2  i ,  887 
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Charter  party  under,  3,  144 
Commission  to  take  testimony,  5,  589 
Conflict  of  Laws,  3 ,  576  •,21,  905 
Action  of  covenant,  2  i ,  905 
Burden    of   proof  and   authentication, 

2  1 ,  906 
Legislative  forms  of  verification  of  in- 
struments, 2  1 ,  907 
Lex  fori,  2  i,  905 
Mode  and  time  of  suing,  21,  905 
Necessity  of  seal  under  protest  of  bill 

or  note,  2  i,  go5 
Notarial  seals  at  common  law,  2  i ,  907 
Public  instruments,  21,  907 
Ship's  protest,  2  i ,  907 
Statutes  authorizing  public  seal,   2 1 , 

910 
Whether  scroll  has  same  effect  as  seal, 

2  1 ,  906 
Consideration,    see     infra.     Presump- 
tions. 
Corporate  Seals,  2,  467/;  2  i,  892,  910 
Agreement  authorizing  a  private  seal, 

2  I,  910 
As  signature,  x,  390 
Impression  on  paper,  21,  892 
In  California,  21,  892 
In  Connecticut,  2  i ,  892 
In  Dakota,  21,  892 
In  Kansas,  21,  892 
In  Nevif  York,  2  i,  892 
In  Rhode  Island,  2  i,  892 
In  Virginia,  2  i,  893 
In  West  Virginia,  2  i ,  893 
Limited  partnership,  2  i ,  910 
Officer's  Power  to  USe  Seal,  i  7,  149 

In  general,  i  7,  149 

Mandamus,  17,  150 

President,  i  7,  149 

Presumption    that    ofBcer    did    not 
exceed  his  authority,  17,  150 

Who  is  proper  officer,  i  7,  149 
Peculiar  to  corporation,  2  i ,  910 
Power  to  act  without,  21,  91 1 
Presumption  as  to  genuineness  of  seal, 

21,  912 
Private  seal  adopted  as  corporate  seal, 

21,  911 
Proof  of  corporate  seal,   2,  467/;  21, 

911 
Right  to  custody  of,  2  i,  911 
Seal  as  evidence  of  assent,  2  i,  912 
To  ancient  document,  i ,  566 
Unincorporated  persons,  21,  910 
Validity  of  deed  without,  21,  911 
Where  a  wafer  or  other  sea!  may  be 

adopted,  2  i,  911 
Whether  or  not  the  seal  has  been  duly 

affixed,  2 1 ,  912 
Definition,  2 1 ,  882 
Effect  of 

To  bills  or  notes,  2,  319 
Equitable  Remedies   in   Connection  wltb, 
2  1 ,  904 
Distinction  between  consideration  that 

is  voluntary  and  where  none  is  in- 
tended, 2  1 ,  904 
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Enforcement  of  voluntary  agreement, 
2  1 ,  904 

In  general,  2  i,  904 

Profert  and  oyer,  2  i ,  904 

Release  under  seal,  2  i ,  904 

Trusts,   2  1 ,  904 
Executions,  7,  124 
Fraud  in  Execution 

Falsely   reading  deed  to  another,  2 1 , 
900 
Judicial  Notice,  7,  83;  21,  908 

Admiralty  courts,  2  i ,  909 

De  facto  government,  12,  152 

Examples,  2  i ,  908,  909 

Foreign  municipal  courts,  2  i ,  909 

In  general,  2  i,  908 

Notaries,  12,  164,  181;  16,  757 

Official  seals,  i  2,  181 

Presumption  that  seal  was  affixed  by 
proper  person,  21,  909 

Private  corporation,  2  i ,  909 

Royal  seals,  12,  153 

Seals  of  court,  12,  183 

Sovereign  state,  2  i ,  go8 

Statutory  regulations,  2  i ,  909 

Unacknowledged  government,  2  i ,  908 
Lease,  1 2 ,  987 

Agent,  12,  987 

Form,  I  2,  987 

Necessity,  i  2,  987 
Mortgages 

Assignment  of,  15,  842,  846 

Necessity,  15,  761 

Separate  instrument  of  defeasance,  15, 
790 
Mucilage,  2  i ,  885 
Municipal  Bond,  15,  1228 

Necessity,  15,  1228 

Statutory  directions,  15,  1228 
Municipal  Corporations,  1 5 ,  970 

Adoption,  i  5,  970 

As  prima  facie  evidence  of  execution, 

15,971 

Authority  by  charter,  i  5 ,  970 

By  whom  it  may  be  affixed,  1 5 ,  971 

Contract,  15,  1090 

Different  seal  from  common  seal,  15, 
970 

Necessity,  15,  970 

Private  and  public  corporations  com- 
pared, 15,  970 

Use  of  wrong  seal,  15,  971 

Validity  of  contract  without,  i  5 ,  970 
Necessity 

Of  officer's  seal  to  an  acknowledgment, 

I,  157,  158 

Of  seal  to  contract  of  apprenticeship,  i , 
636 

That  party  should  himself  affix  it  to 
bond,  2,  457 
Notary  Public,  16;  757 

In  absence  of  statute  prescribing  requi- 
sites, 16,  759 

Judicial  notice,   see  infra.  Judicial 
Notice. 

"  Notarial  seal,"  16,  759 

Outside  of  his  state  or  county,  16,  757 
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SEALS— Com/' (f 

Notary  Public — Confd 
Proof  of,  1 6 ,  7s8 
Protest,  I  6,  758 
Kequlsltes,  16,  758 

In  absence  of  statute,  16,  759 
In  Indiana,  i  5,  759 
In  Louisiana,  16,  759 
Name  of  county,  16,  759 
Statute  prescribing,  16,  759 
When  seal  may  be  affixed  to  certificate, 

1 6 ,  760 
When  seal  necessary,  16,  760 
When  signature  alone  sufficient,  1 6, 760 
Of  Judge,  I,  1024 

To  bail  bond,  2,  20 
Omission  from  mortgage  deed,  6,  681 
Paper  seals,  2  i,  885 
Paxtnership 

Power  of  Partner  to  Execute  Sealed  In- 
strument, 17,  1 00 1 
Absent  partner,  17,1003 
As    an    admission    of .  indebtedness, 

17,  1007 
Conveyance  of  partnership  real  es- 
tate, I  7,  10(33 
Distinction  between  sealed  and  un- 
sealed instruments,  17,  1004 
Effect  of  Unauthorized  Execution, :  1 7 , 
1005 
Binding   upon    executing   partner, 

17,   1005 
Where  executed  by ' a  surety  also, 
17,  1006 
Executed    by    partner    in    his   own 

name,   17,. 1005 
Execution  of  one  partner  in  presence 

of  his  co-partners,  17,  1002 
In  general,  17,  1005,  1006,, 1014    _. 
Mortgage,  17,   1014 
Ratification,  17,1002 
Release,  17,  looi 
Secret  partnership,  17,  100 J 
Single  seal,  .17,  1004 
Submission  to  arbitration,   17,  1048 
S,uits,  I  7,  1005 
The  Remedy,   17,1066 

Against  party  signing,  17,1007 
In  equity,  i  7,  1006 
Warrant  to  confess  judgment, '  i  7, 
1042 
,       \yhere  seal  is  not  required,  17,  1004 
Presumption  of  donsideratlon,  2  I,  8^    . 
Contracts  in  restraint, of  trade,  2  r,  '899 
Covenants,  21,  899 
Deed  read  falsely  to  blind  or  illiterate 

person,  2  i,  900 
Deeds  under  statute  of  uses,  21,  899 
Federal  court,  2  i,  902 
Fraud  in  consideration,  2  i,  900 
Fraud  in  execution  of  deed,  2  i ,  899, 

900 
Generally,  ,21,  898  . 
Illegal  consideration,  2  i ,  899 
In  Alabama,  2 1 ,  903 
In  California,  2 1 ,  901-903 
In  Georgia,  2  i ,  901-903 


564 


In  Indiana,  2  i ,  903 
In  Kentucky,  21,  902 
In  Michigan,  2  i ,  903 
In  New  Jersey,  2  i ,  903 
In  New  York,  2  i ,  902,  903 
In  Oregon,  2  i,  902,  903 
In  Tennessee,  21,  903 
'  In  equity,  2  i ,  899 
Parol  proof,  2  i,  904 
Proof  of  false   representation,    21,904 
Release  intended  as  a  gift,  2  i,  904 
Rule  of  common  law,  21,  898 
Statute  abolishing  distinction  between 
sealed  and  unsealed  instrument,  21, 

903 
Statute  abolishing  the  irrebuttable  force 
of  the  presumption,  2  i,  902 
Presumptions,  19,  51 
Presumption  that  Instrument  Was  Sealed, 
2  1 ,  912 
Certificate    of   acknowledgment,    21, 

„9i3 

From  the  presence  of  a  seal,  2  i,  912 

Record  copy,  21,  913 
Print,  21,883 
Protest,  rg,  294 
Public  Seals 

Divesting  statutes,  2  i ,  910 

Extra-territorial  force  of  statute,    2  r 
910 

In  general,  2  i ,  909 

Scroll,  2  I7'909 

Tax  deed,  2  i  ,910 
Questions  oiE  law  and  fact,  19,637;  21^ 

887      ' 
Eecltal  of,  21,  894 

Attestation  clause,  2T,  896 

In  New  Jersey,  2 1 ,  895 

In  Texas,  2  i,  895 

In  Virginia,  2  i ,  895 

Necessity,  2  i ,  894 

Not  a  substitute  for  a  seal,  21,  8g8 

Prevailing  rule,  2  i ,  894 

Recital  of  scroll,  21,  894,  895 

Recognition  of  the  instrument  as  sealed, 
2  1 ,  8g6 

Rule  in  United  States,  21,  894 

"  Seal "  written   within   scroll,  2  i ,  897 
■  Use  of  technical  language,  2 1 ,  896 

Where   the  recitals  must  appear,  2 1 , 
,896  '  ■  ■' 

Recording  acts,  20,  552 
Reformation  of  instruments,  15,  661 
Release,  2  i ,  904 
ScroU,  2 ,  456  ;  4 ,  501 :  21,  8S1,  883,  890 

B3'  law  of  forum,  21,  906 

In  California,  21.  890  " 

In  Connecticut,  21,  890 

In  Florida,  21,  890 

In  Illinois,  2  i ,  890 

In  Indiana,  21,  8go 

In, Michigan,  2r,  890 

In  Minnesota,  2  i ,  891 

In  Missouri,  2  i,  S91 

In  New  Jersey,  21',  891 

In  New  Mexico,  21,  892 

In  Oregon,  2  i ,  892 
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In  Virginia,  2  i ,  892  , 

In  West  Virginia,  2  i,  892' 
In  Wisconsin,  2  i ,  S92 
Lease,  12,  987 
Public  seal,  21,  910 
Eecital  of,  21,  895 

Generally,  2  i,  894 

In  Alabama,  2  i ,  895 

In  Virginia,  2  i ,  S95 

Technical  language,  2  i ,  896  , 

Word  "seal"  written  witiun  scroll, 
21,897 
Search  warrant,  2  i ,  961 
Sraaller  number  of  seals  than  of  signers, 
see  infra.  Adoption  by  Several  of 
One. 
Stamps,  2  I;  885 
Statutory  Abolition 

Definition  between  specialties  and  sim- 
ple contracts,  2,  319 
Statutory  Regulations,  2  i ,  888 

Abolishing"  distinction  between  sealed 

and  unsealed  instruments,  2  i ,  888 
As  to  ivhat  constitutes  seal,  see  infra, 

What  Constitutes. 
Corporate  Seals,  2 1 ,  890-893 

In  California,  2  i,  892 

In  Connecticut,  2  i,  892 

In  Dakota,  2  i ,  892 

In  Kansas,  2  i,  892 

In  New  York,  21,  892 

In  Rhode  Island,  21,  892 

In  Virginia,  2  i,  893 

In  West  Virginia,  2  i,  893 
In  Arizona,  2  i ,  889 
In  Arkansas,  2  i ,  888 
In  California,  2 1 ,  888,  890,  893 
In  Colorado,  2  i ,  889 
In  Connecticut,  21,  890 
In  Dakota,  21,  888 
In  Florida,  2  i ,  890 
In  Idaho,  21,  889 
In  Illinois,  21,  890 
In  Indiana,  2  i,  888,  890 
In  Iowa,  21,  889 
In  Kansas,  2  i,  889 
In  Kentucky,  2 1 ,  888 
In  Michigan,  2  i,  890 
In  Minnesota,  21,891 
In  Mississippi,  2  i ,  888,  889 
In  Missouri,  2  i ,  891 
In  Montana,  21,  889 
In  Nebraska,  2  i,  889 
In  Nevada,  2  i ,  889  . 
In  New  Jersey,  2  i ,  891 
-In  New  Mexico,  2  i ,  892 
In  Ohio,  z  I,  890 
In  Oregon,  21,  892,  893 
In  Tennessee,  21,  888-890 
In  Texas,  2  i.,  8go 
In  Utah,  21,  890 
In  Virginia,  2  i ,  893 
In  Washington,  2  i,  890 
In  West  Virginia,  2 1 ,  892 
In  Wisconsin,  2  i ,  892 
Modifying     common-law    usage,    2 1 , 

888 


Provisions  as  to  Heal  Estate,  2  i ,  893 

In  Connecticut,  21,  893 

In  Florida,  2 1 ,  893 

In  Indiana,  2  i ,  893 

In  Maryland,  2  i ,  893 

In  Michigan,  21,  893 

In  Missouri,  2  r,  893 

In  New  Hampshire,  21,  893 

In  New  York,  21,  893 

In  Oregon,  2 1 ,  893 

In  Rhode  Island,  21,  893 

In  South  Carolina,  2  i,  893 

In  Vermont,  21,  893 

In  Washington,  2  i,  893 

In  Wisconsin,  21,  893 

In  Wyorning,  2  1 ,  894 
Stipulation  (in  admiralty),  23,  568 
Summons,  24,  522 
Amendment,  24,  523 
Dispensed  with  by  statute,  24,  523 
Examples,  24,  522,  523 
Necessity,  24,  523 
Tax  Deed,  21,  910;  25,  688 
Examples,  25,  689 
Necessity,  25,  688 
Private  seal  of  officer,  2  5 ,  689 
Sufficiency,  25,  6S8,  689 
To  coupons,  4,  431 
Trust  deeds  and  power  of  sale  mortgages, 

26,  873 
Unnecessary  seal  treated  as  surplusa.ge,  i 

393 
What  Constitutes,  2,  456;  21,  S82 

See  infra.  Statutory  Regulations. 

Dash  of  pen  intended  for  seal,  2  i ,  884 

Flourish  or  dash,  2  i ,  898 

Impression  on  paper,  2  i,  892 

Impression  on  paper  alone,  2  i,  883 

Impression  on  wax,  2  i ,  S82 

Mucilage,  2  i ,  885 

Necessity  of  impression,  2 1 ,  882 

Paper  seals,  2  i,  885 

Print,  21,  S83 

Scroll,  see  infra,  Scroll. 

Seal  by  wafer,  2  i ,  882 

Stamps,  2  I,  885 

Statutes,  2  1 ,  883 

Word  "seal,"  21,  884 
Wills,  2  1 ,  914 

Revocation  by  tearing  off  seal,  2  i ,  914 
SEAMEN,  21,915 

See  Crew  ;  Deck  Hands;  Master  of 

a  Vessel;  Salvage;  Wreck. 
See  generally.  Admiralty  ;  Maritime 

Liens;    Navigation;    Ships  -and 

Shipping. 
Ahsence,  see  infra,  Desertion. 
Action  for  -wages,  see  infra.  Wages. 
Survey,  see  Seaworthiness  of  Ship. 
Admiralty  Jurisdiction,  Over,  1 ,  ig6 

Admiralty    jurisdictio7i,    see      infra. 
Wages.  '  1 

Allotment 

Definition  of,  i,  493 
Assault,  2  1 ,  944 

Cruel  or  excessive  punishment,  2  i ,  945 

Right  to  damages,.  2  i ,  944 
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Assault — Cont'd 

Wanton,  2  i ,  944 
As  servants,  14,  748 
Cafture,  see  infra.  Wages. 
Chinese  laborers,  9,  944,  947 
Consuls 

Jurisdiction,  3,  770 
Deductions,  see  infra,  Wages. 
Definition,  2  i,  915 
Desertion,  5 ,  642 ;  2 1 ,  952 
Arrest,  2  i ,  955 
Clandestine  return,  2  i ,  955 
Entry  on  day  of  desertion,  2  i ,  955 
Forfeiture  of  wages,  2 1 ,  952  , 

Going  ashore  without  leave  with  intent 

to  return,  2  i ,  953 
Leaving  vessel  on  account  of  bad  pro- 
visions, 2  1 ,  953 
Leaving  vessel  on  account  of  cruelty  of 

master,  2  i ,  953 
Leaving  vessel  on  account  of'  unsea- 
worthiness of  ship,  2  1 ,  954 
Leaving  vessel  without  consent  of  com- 
manding officer,  z  1 ,  953 
Must  occur  during  vo^'age,  2  i ,  953 
Necessity  of  entering  desertion  on  log 

book,  21,955 
Power  of  United  States  commissioner 

to  arrest,  2  7 ,  554 
Refusal  to  perform  duty  on  return,  21, 

954 
Return  of  seaman  who  had  deserted, 

2  1.954 
W?iges,  2  1 ,  932, 955 

Right  to  wages  under  arrest,  2 1 ,  955 

When  desertion  compelled  by  cruelty 
of  master,  2  i ,  929 
What  constitutes,  2  i ,  952 
What  cruelty  of  master  justifies  leaving 

vessel,  2  1 ,  954 
When  it  operates  as  forfeiture  of  wages, 

2 1 ,  952 

Whether  seamen  must  be  received  if 
they  offer  to  return,  2  i ,  954 
Disabled,  2 1 ,  941 

Duty  of  ship  owners  and  masters,  21, 
941 

Expanse  of  curing  sick  seaman,  2  i ,  943 

How  long  obligation  lasts,  2  i ,  942 

Injury  aggravated  by  neglect  of  master, 
21,946 

Leaving  marine  hospital  to  go  to  a  pri- 
vate one,  2  1 ,  944 

Lodging,  21,  943 

Medical  advice,  21,  943 

Medical  treatment,  z  i ,  941 

Medicine,  21,,  943 

Passage  home,  z  i ,  944 

Right  of  seaman  to  demand  medical 
treatment,  2 1 ,  941 

Right  to  be  treated  at  expense  of  ship, 
21,941 

Statute  requirmg  vessel  to  carry  medi- 
cine chest,  z  1 ,  943 

To  whom  rule  applies,  2  i ,  942 

Uniform  rule,  2  i ,  943 
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Where  marine  hospitals  are  established, 

2  1,944 
Discharge,  21,  950 
See  infra.  Wages. 
Burden   of  proof  on   master  to  show 

reason  for  discharge,  ai,  951 
Cause,  2  1 ,  950-952 
Consular  officer  of  United  States,  2  i , 

,951 

Criminal  liability  of  master  for  forcing 

seamen  to  leave  vessel,  2  i ,  952 
Examples,  2  i ,  950-952 
In  general,  2  i ,  950 
Lawfully  discharged,  21,  950 
Refusing  to  work  on  ^Sunday,  2  i,  951 
Sight  to  Damages,  2 1 ,  944 
Clothes,  2 1 ,  944 
Expenses   in   returning   to   country, 

21,944 
Measure  of  damages,  2  i,  944 
Suit  for  damages,  2  i ,  944 
Violation  of  duty,  2  i ,  951 
Domicil  of,  5,  881 
Duress,  21,  921 

Extra  Compensation,  see  infra.  Wages. 
Bad  provisions  or  short  allowance,  2  1, 

938,  939 
False  personation  of  sailor,  7,  697 
Forfeiture  of  Tvages,  see  infra.  Wages. 
Hiring  by  master,  14,  962 
Hospitals,  see  infra.  Disabled. 
Imprisonment,  21,  950 
Introduction,  21,  915 
Lien  for  Wages 

Mariner,  1 4,  409 

Priority,  14,  442 
Master  leaving  in  foreign  port,  14,  975 
Master's  authority  to  enforce  discipline^ 

see  infra.  Punishment. 
Master's  Duty  as  to,  14,  972 

In  case  of  injury,  14,  972 

Medicine,  1 4,  972  , 

Provisions,  1 4 ,  972 

Quarreling,  14,973 

Surgical  aid,  14,  973 
Mate 

As  temporary  master,  14,  970 

Master's  authority  over,  14,  969 
Medical  treatment,  see  infra,  Disabled. 
Mutiny,  see  Military  Law. 
Mutiny  or  Revolt,  1 4,  971 ;  21.  949 

Endeavor  to  make  revolt,  2  i,  949 

Examples,  2  i ,  949,  950 

In  general,  z  i ,  949,  950 

Statutory  provisions,  z  i ,  949 

What  necessary  to  sustain  indictment, 

21,949 
What  revolt  consists  of,  z  i ,  949 
Nuncupative  Wills,  16,  loii 
Actual  service,  16,  1012 
Barracks,  16,  1012. 
Character  of  service,  16,  1012 
Formalities,  16,  loii 
Furloughs,  16,  1012 
Last  sickness,  16,  loii 
Marines,  16,  1012 
Militia^  16,  1012 
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Number  of  witnesses,  i6,  ion 
Seaman    en    route    to    his    ship,    i6, 

I0I2 

Seamen  not  at  sea,  i6,  ioi2 

Ship  in  harbor,  i6,  1012 

Soldier  in  camp,  16,  ion 

Who  embraced  in  the  term  "  soldier," 
16,  ion 

Who  is  included  in  statute,  16,  ion 

Witnesses,  16,  ion 
Officers'  liability  for  carelessness  or  negli- 
gence, 2  1 ,  945 
Parent  and  Child,  14,  428 

Father's  right  to  wages,  i  7,  382 
Provisions,  2  i ,  93S 

Desertion,  21,  953,954 

Duty  to  maintain  seamen,  21,  938 

Examples,  21,  939 

Extra  wages  ,21,  939 

Liability  of  master  for  bad  quality  or 
short  allowance,  21,  938 

Recovery  for  bad  quality,  2  i ,  938 

Short  allowance,  2  i ,  939 

Statutory  regulations,  2  i ,  938 

Suitable  subsistence,  a  i ,  939 
Punishment,  i  4,  969  ;  2  i ,  946 

See  infra,  Assault. 

Flogging,  14,  970;  21,  946 

Forfeiture  of  wages,  2  i ,  948 

Form  of,  14,  969,  970  ;  2 1 ,  948 

Generallj',  1 4,  969  ;  2  i,  946 

Imprisonment,  2  i ,  948,  950 

In  absence  of  master,  2  i,  949 

Irons,  14,970;  21,948 

Master  delegating  his  authority  to  sub- 
ordinate, 2  I,  948 

Master's  discretion,  14,  970 

Master's  sole  authority,  2  i ,  948 

Master  using  deadly  weapon,  2  i ,  947 

Merited,  2 1 ,  947 

Mutiny  or  Revolt,  i  4,  971  ;  2  i ,  949 
Endeavor  to  make  revolt,  21,  949 
Examples,  2  i ,  949,  950 
In  general,  14,  971 ;  21,  949,  950 
Statutory  provisions,  2  i,  949 
What  necessar3'    to   sustain   indict- 
ment, 2  1 ,  949 
What  revolt  consists  of,  21,  949 

Officer's  authority,  2  i ,  948,  949 

Personal   chastisement,    14,  970;    21, 

947 

Responsibility  of  master,  2  i ,  947 
Becelpts 

Conclusiveness,  19,  1116 
Residence   of  seamen   for    purposes    of 

voting,  6,  276 
Bight  to  Damages,  2 1 ,  944 

Assault,  2  1 ,  944 

Clothes,  2  1 ,  944 

Expenses  in  returning  to  country,  2  i , 

944 

Injury  aggravated  by  neglect  of  mas- 
ter, 2  1 ,  946 

Measure  of  damages,  2  i ,  944 

Officers'  liability,  2  i,  945 

When  compelled  unlawfully  to  leave 
ship,  2 1 ,  944 
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Seaworthiness  of  Ship,  2 1 ,  940 

Costs  of  survey,  2  i,  940 

Duty  of  masterto  prove,  21,  940 

Leaving  vessel  on   account  of  unsea- 
worthiness, 2 1 ,  953,  954 

Master  liable  in  damages,  2  i ,  940 

Resisting  attempt  to   compel   sailing, 
2  1 ,  940 

Right  to  refuse  to  go  to  sea  in  unsea- 
worthy  ship,  2  i ,  940 

Right  to  survey  after  voyage  has  com- 
menced, 2  I,  940 

Statutory  regulations,  2  i ,  940 

Survey  of  vessel,  2  i ,  940 
Shipping  Articles,  2 1 ,  916 

Agreement  not  to  bring  suit  for  wages 
until  certain  time,  21,  918 

Agreement  under  duress,  2  i,  921 

Alterations,  21,  918 

Amount  of  wages  omitted  by  mistake, 
21,919 

As  evidence  of  wages,  2  i,  922 

Change  of  voyage,  21,  920 

Clause  construed  in  favor  of  seamen, 
2  1 ,  917 

Contract  made  by  master,  2  i,  921 

Contracts  made  by  minors,  2  i ,  921 

Contravening  statutes,  2  i,  917 

Description  of  voyage,  21,  916 

Deviation  from  stipulated  voyage,  2i„ 
920 

Dispute  as  to  wages,  2  i,  919 

Effect  of  imperfect  description  of  voy- 
age, 2  I,  916 

Invalid  stipulation,  21,  918 

Lessening    right    of   seamen   to   their 
wa^es,  2  1 ,  918 

Limitation  as  to  time,  2  i ,  920 

Necessity  of  writing,  2  i ,  916 

"  Or"  and  "and,"  21,917 

Parties  held  strictly   to  their   engage- 
ments, 21,  921 

Presence  of  ship  commissioner,  2  i ,  916 

Promises  to  pay   for  extra  labor,  2  i , 
919 

Rate  of  wages,  2  i,  919 

Seamen  kept  unemployed,  2  i,  921 

Seamen  refused  admission  to  vessel,  2  i , 
921 

Seamen  unable   to   read  contract,  2  i , 
919 

Series  of  voyages  agreed  upon,  2  i ,  920 

Signature^  2  i ,  916 

Stipulations    derogating   from   general 
rights  of  seamen,  2  i ,  918 

Substitution  of  new  master,  2  i,  921 

Verbal  contract,  21,  919 

Void  stipulations,  2  i ,  918 

Voyage  in  compliance  with  description, 
2  1 ,  920 

Unfair  and  unusual  stipulations,  2  i ,  917 

Wages'in  advance,  21,  922 

What  deviation  will  free  seamen,  2  i , 
920 

Where   no  fixed  rate  is   agreed  upon, 
2  I,  919 

Words  "  or  elsewhere,"  2  i,  917 
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SEAMEN— Co«if'rf 

Shipping  commissioners,  21,  916 
Sickness,  see  infra,  Disabled;  Wages. 
Injury  aggravated  bj'  neglect  of  mas- 
ter, 2  1 ,  946 
Stevedore,  2  i,  936 
Stipulation  (in  admiralty),  23,  572 
Subrogation 


One  who  pays  wages  of  Seamen,  24, 
290 
Sunday 

Refusal  to  work  on,  2  i,  951 
Survey  of  SMp,  see  Surveys. 

Seaman's  right  to  demahd,  21,  940 
Whether  seamen  must  bear  costs,  2  i , 
940 
United  States  Conunissioners 

Power  to  arrest  deserting  seamen,  27, 

554 
Proceedings  to  Secure  Seamen's  Wages, 

27,551 

All  seamen  join  as  complainants,  27, 

552 

Conclusiveness  of  certificate,  27,  552 

Contracts   treated   as   separate  con- 
tracts, 27,  552' 

Cumulative  remedy,  27,  552 

Examples,  27,  551-553 

Hearing    before  commissioner,    27, 

552 
In  general,  27,  551 
Provision  of  the  United   States  re- 
vised statutes,  27,  551 
Voyage,  when  ended,  2  i ,  935 
Wages,  14,  425,  431 ;  2 1 ,  992' 
Absence,  2  i ,  932 
Actions  for,  2  i ,  935 

Action  at  common  law,  21,  935 
Action  under  statute,  21,935 
Admiralty  JurisdicUon, '  2  i ,  936 
Examples,  2  i,  936,  937 
Foreign  vessel,  2  i ,  937 
Seaman   discharged  in   American 

port,  2  1 ,  937 
Seamen  off  a  ship  of  war,  2  i ,  938 
Services  performed  on  the  sea,  2  i, 

936 
Stevedores,  2  i ,  936 
To  whom  jurisdiction  applies,  2;, 

937 
Vessel  not  engaged  in  commerce  or 

trade,  2  i ,  937 
When  admiralty   has  jurisdiction, 
21,936 
Generally,  21,  935 
Pleading,  2  i ,  938 
In  general,  21,  938 
Necessarj'  allegations,  21,  938 
Ten  days'  time,  21,  935 
When  action  mav  be  brought,  21, 

''■'S  .... 

When  voyage  is  ended,  2  i,  935 

When  wages  ar?  due,  2  i ,  935 
Agent,  14,  434 
Assignee  of  seaman,  14,  428 
Broker,  14,  434 
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Capture,  2 1  \  926 

Deductions,  2  ny  933 

In  general,  2  i ,  926 

Not  followed  by  condemnation,  21, 
926 

Right  to   remain   in  ship- until  con- 
demnation,  21,926 

Ship's  acquittal,  21,  926 

Ship's  condemnation,'  2  i,  926 

Where  vessel  is  ransomed,  2  i ,  926 
Clerk,  14,434 
Collision,  ifr,  353 
Compressing  cotton,  14,  434 
Conclusiveness  of  shipping  articles,  2  i , 

922 
Cook,  14,  432 
Death,  2  I,  927 
Seductions,  2  i ,  933 

Absence,  2  i,  932 

Articles  furnished,  21,  933 

Board  and  transportation  after  ship- 
wreck,  2  I,  934 

Claim  of  seaman,  2  i,  933 

Condemnation  of  vessel,  2  i ;  933 

Decrease   of    risk    upon    homeward 
voyage,  2  i ,  934 

Emploj'ing  a  watch  on  board,  2  1,934 

Examples,  21,  933,934 

Imprisonment   in   foreign   port,   21, 

933 
Incompetent,  21,  933 
In  general;  21,933 
Negligence,  21,933 
What  constitutes,  21,  933 
When  compelled  by  cruelty  of  mas- 
ter, 2  1 ,  929 
When  it  may  be  made,  2  i,  933 
Desertion 

Forfeiture,  2  i ,  932,  952 
Reasons  of  seamen,  2  i ,  954 
What  constitutes,  2  i,  952 
Discharge.  2 1 ,  927,  944 

Custom  that  hand  may  be  discharged 

at  arty  time,  2  i ,  930 
Desertion  owing  to  cruelty  of  master, 

2  1 ,  929 
Drunkenness,  21,  930 
Examples,  21,  927-930 
For  disobedience   and   insubordina- 
tion, 21,  929 
In  foreign  country  with  his  consent, 

21,  927 
Measure  of  damages,   21,929,930 
Offense  not  justif^'ing,  2  i ,  930 
One  month's  wages,  21,  938 
Right  to   discharge  at  pleasure,  21, 

93°  •  "       „ 

To  what  wages  entitled,  2 1 ,  927, 928 

Unseaworthiness  of  vessel,  2  i ,  927 

Wrongful,  21,  928 
Engineer,  14,  431 
Extra  compensation,  2  i,  934 
Extra  wages,  1 4 ,  425 
Failing   to   comply  with   statute,   21, 

923  ' 

Father,  14,428  ' 
Fisherman,  14,  427 
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Forfeiture,  2 1 ,  930 

Absence  without  cause,  a  i ,  932 
Cause,  2  1 ,  930,  931 
Deserting  ship,  2  i,  931 
Desertion,  21,  932 
Embezzling  stores,  2  i ,  931 
Examples,  2  i ,  930-933 
Intemperance,  21,932 
Mutinous  and  rebellious  cQliduct,  z  i , 

931 
Occasional  absence,  21,932 
Partial  or  total,  2 1 ,  931 
Presumption  of  guilt,  21,  931 
Refusing   to   return   to  vessel  when 

requested,  21,932 
What  justifying  a  total,  2 1  j  931 
Wilful  disobedience  of  lawful  com- 
mand, 2  I,  930 
Garnishment,  8,   1195 
General  rule,  14,425. 
Hiring  for  a  voyage,  2  i,  923 
Hiring  for  definite  period,  2  i ,  922 
-  How  Affected  by  Breaking  up  of  Voyage, 
2 1 ,  923 

Attachment  of  vessel^  2  1^  924 
'  , '  Examples,  2  i ,  924,  925 
In. general,  21,923 
Remaining  with  vessel  after  wreck 

'  at  request  of  master,  21,  825 
What  constitutes  wreck,  2  i ,  925 
Without  fault  on  part  of  owner  of 

vessel,  2  I,  924  ^ 

Wreck  or  loss  of  vessel,  21 ,  924 
.Wrongful  act  of  master,  21,  923 
Illegal  voyage,  i  4 ,  427 
In  advance,  2  i ,  922 
Lien  in  which  claim  must  be  asserted, 

14,  428 
Liens,  see   infra.   Lien  for  Wages, 

and  see  Maritime  Liens, 
Mate,  14,  431 
Minor,  14,  429 
Monthly  wages,  2  i ,  922 
On  the  vessel,  14,  427 
Other  person  than  seamen,  14,  432,434 
Parent's, right  to,  17,  382 
Parties,  21,  938 

Part  owner  serving  as  seaman,  14,  429 
Personal  privilege,  14,428 
Priority,  14,  428 

Priority  for  bottomry  bdnd,  2,  492 
Proceedings  Before   United   States  Com- 
missioners to  Secure,  27,  551 
All( seamen  jsin  as  complainants,  27, 
•.  ^552  ;'-.:-H',  '  ,     '  ■  , 

Conclusiveness  of  certificate,  27,552 
Contracts  treated   as  separate   con- 
tracts, 2 7,  552 
Cumulative  remedy,  27,  552 
Exampl«s,  27,  s;  1-553 
Hearinghefore  commissioner,2  7j  552 
In-general,  27'.  5Si 
,  Provision  r  of    thd   Unite^'States  re- 
;;;i,M  vised, statutes.  47,  551     ,  '  / 
,  Proceeds  of  sale  of  vessel,  1 4 ,  427 
Ransomed,  21,926    •  'hiT 

Recovery  on  quantum  meruit,  .2  1 ,  923 


Relying  upon  exclusive  credit  of  mas- 
ter, 14,  426 
Representative    of    deceased   geaman, 

14,428 
Sale  of  vessel  on  execution,  14,  430 
Serving  only  in  port,  14,  425 
Shipping  Articles,  21,  918    ^ 

Amount  of  wages, omitted  by  mis- 
,,  O.    1  1.  take,  2  i;,  919 

As  evidence,  2  I,  922 
Dispute  as. to  wages,  21,  919 
.  Lessening  right  of  seamen  to  their 
wages,  2  1 ,  918  . 

Promi^e^^to  pay  for  extf a  labor, .  2  i , 

Rate  of  wages,  21,919 

Seamen  kept  unemployed,  2,1 ,  921 

Seamen  refused  admission  to  vessel, 

2  I,  921 
Verbal  contract,  2  i ,  919 
,  Voidrstipulations,  a  I,  918 
;  iWaig??  in  advance,  2  i ,  922 , 

wjiere  no  fixed  rate  is  agreed  upon, 

2  I,  919 
Ship's  husband,  14,  432  ,; 

.  -.n  Short  allowance,  ,2  i ,  939  , 

Sickness,  2  i ,  926  , : 
I J    ,    I  Duty  of  mastpr;  to  inquire  at    hos- 
pital, 2  I,  927 
Owing,  to,  hi^  OwnnvalconduGt,  2  1,927 
,  Where  he  oljtains  his  discharge,  2  i , 

927  ' 

lWhfr&l,eft),in  foreign  port, ;2,i,  926 
Whether  entitled  to  wages,  2  i ,  926 
Speqial  contract,  14,  425,  426 
Stevedores,  14,  432      ,  ,,; 

Subrogation  where  one  pays  wages  of 
if,.;    :,«eamen,  .24,  290 

Upon  the  fr^eight,  14,  427    ; 
:,      Watch  wen,,  14,  433  ■,     ; 

When  due,  21,  935, 
WlieiU  right  to  commences,  2.1,1922 
Who  Liable  for,  2  i ,  934 
See  Marltime  Liens. 
Exam  pies,  21 ,  934,  935 
, ;  .      .In: general,  2  i ,  924,  925         , , 
Master,  2  i,  934 
Mortgagee  of  yess.el,  21,  935;,, 
Owners,  21",  934,  935  ,,; 

Ship,  2 1 ,  934    , 
Underwriters,  21,  935 
iv,  ,  Vessel  let  to  master,  2  i ,  934 
wiio,Are,,2i,  915 
1. ,  Carpenters,  .pilots,  surgeon,  and  boat- 
swain, 2  1 ,  915- 
Chambermaids,  21,915 
Clerk  of;Steamboat,  2  i,  915 
Cooks,  2  I, ,915 
ovo."C.rew, "  21,  915 

Exarpple*,  2  1 ,  915,  916  ,.   '; 

In  general,  21,  915,  922 

Landsmen,  21,  915  ,,  ,;,'| 

One  who  secretes  .himself  oniboard,  2  i , 

>"i  Wm  Umb^  for  -wages,  see  inffa,  Wages. 
SEA^MS,,;..,;  ...  .  .  :"' 

Seams  of  coal,^3,  313    ,  .  ,,,i,r,i;V 
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SEARCHES  AND  SEIZURES,  21,  955 
Probable  cause,  see  Probable  Cause. 
At  what  time  search  xa&y  be  made,  i  a ,  422 
Capture,  2,  729 
Common-law  rule,  12,  422 
Complaint,  2 1 ,  961,  962 

See  infra.  Intoxicating  Liquors; 
Search  Warrant. 
Concealment  of  goods  held  in  violation 

of  law,  3,  719 
Constitutional  Law,  3 ,  719 ;  1 2,  421 

See  infra,  Unreasonable  Searches 

AND  Seizures. 
General  warrants,  2 1 ,  959 
Liquor  statutes,  2  i ,  964 
Definition,  2  i ,  956 
Search,  2  i,  956 
Seizure,  2  i,  956 
Duress,  6,  77 
"  Enemy,"  6,  640 

Gaining  Implements,  8,  108 1 ;  2 1 ,  959' 
ConstltutionaJlty  of  Statutes,  8,  1082 
Authorizing  destruction,  8,  1082 
Constitutional  law,  8,  1082 
Destruction  of,  8,  1082 
Liability  of  property  to  action  for  re- 
covery, 8,  1084  ■ 
Right  of  officer  to  hold   property,   8, 

1084 
Statutes  authorizing,  8,  1081 
Intoxlcalang  Liquors,  3 ,  716 ;  11,  601 ;  2 1 , 
964 

Construction  of  statutes,  2  i ,  964 
Indictment 

Description  of  offense,  1 1 ,  761 
In  general,  2 1 ,  964 
Liability  to  Seizure,  2 1 ,  966 

Liquor  held  by  carrier  as  agent  for 

consignee,  2  i ,  966 
Liquor  in  hands  of  one  intending  to 
sell  in  violation  of  law,  2  i ,  966, 967 
Liquor  in  hands  of  warehouseman, 
21,  966 
Local  statutes,  2  i ,  964 
Notice  to  Claimants,  2 1 ,  976 

Appearance  as  waiver  of  defects,  2  I , 

2 1 ,  976 
Examples,  21,  976,  977 
In  general,  2  i,  976 
Misrecitals  in  notice,  2  i ,  976 
Necessity,  2  i ,  976 
Notice  of  seizure  and  trial,  21,  976 
Ordinances  of  municipality,  i  r,  629 
Particular  description  of  place  in  search 

warrant,  1 1,  601 
Power  of  state,  1 1 ,  589 
Removal  of  screen,  1 1,  601 
Search  Warrant,  2 1 ,  969 

Allegation  of  probable  cause,  2  i ,  970 
Description  of  Liquors,  2 1 ,  972 
Examples,  2  i ,  972,  973 
Form,  2  I,  972 
In  general,  21,  972 
"  Intoxicating  liquors,"  21,  972 
Seizure  of  other  kinds  of  liquors 

than  those  specified,  2  1 ,  973 
Variance,  2 1 ,  973 
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Description  of  Place,  2 1 ,  970 

Certainty  required,  21,  970 

Command    to    search     "dwelling 
house,"  2  I,  971 

Directing  search  of  several  differ- 
ent places,  2  1 ,  971 

Examples,  2 1 ,  970-972 

Sufficient  descriptions,  21,971 

Variance,  2  i,  972 
Generally,  2  i ,  969 
Inventory  of  liquor  seized,  2  i ,  970 
Names  of  complainants,  21,  969 
Oath,  21,  969 
Requirements,  2 1 ,  969,  970 
Return,  2  j ,  974 

Examples,  21,  974 

Sufficiency,  2  i ,  974 

What  must   appear   from  the  re- 
turn, 2  1 ,  974 
Service,  21,  973 

Arrest  of  person,  2  i ,  974 

At  night,  2 1 ,  973 

Forcible  entry,  21,  973 

Seizure  of  vessel  containing  liquor, 

2 1 >  973 
Who  may  serve  warrant,  2  i ,  974 
Strict  compliance  with   formalities, 

21,969 
Whether  complainants  must  be  sum- 
moned as  witnesses,  2  i ,  970 
Seizure  Without  Warrant,  1 1 ,  601 ;  2 1 , 

975 
'    Duty  of  officer  to   procure  warrant 
after    having    seized    liquor,    2 1 , 

97S 
Examples,  21,  976 
In   absence   of  statutory  authority, 

2  1 ,  975 
Officer's  liability  as  trespasser,  21, 

97S 

Statutes  providing  that  officer  may 
seize  liquor,  2 1 ,  975 
Status  of  Liquors  After  Seizure,  2  i ,  977 

In  custodia  legis,  2  i ,  977 

Replevin  by  owner,  2  i,  977 

State  and  federal  courts,  2  i ,  977 
Statutes   conforming    to   constitution, 

2  1 ,  994 
The  Complaint,  2 1 ,  967 

Affirmation,  2  i ,  969 

Complaint  after  seizure,  2  I,  968 

Description  of  offense  in  complaint, 
II ,  761 

Description  of  place,  2i,  968 

Examples   of    sufficient   allegations, 
2  1 ,  967,  968 

In  general,  2  i,  967 

Necessary  allegations,  2  i ,  967 

Oath,  21,  969 

Subscription  by  party  making,  21, 

.        969  , 

Whether  allegations  must  be  m  lan- 
guage of  the  statute,  2 1 ,  967 
Who  authorized  to  make  complaint, 
2  I,  968 
Trial,  2  1 ,  977 
Appeal,  21,  980 
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Evidence,  2  i ,  9518 

Allegation   of  complaint,   2  i ,  978 
Allegation  of  place,  2 1 ,  978 
Character  of  liquors  as  intoxicat- 
.ing,  21,979 

Declaration  of  wife,  2  i ,  979 
Former  proceedings,  2  i ,  978 
Reasonable  doubt,  2  i ,  978 
Supporting  complaint,  2 1 ,  978 
Judgment,  2  i ,  979 
Jurisdiction,  2  i ,  977 
Examples,  2  i,  977,  978 
Omission  to  summon  complainants 

as  witnesses,  21,  978 
Value  of  the  liquors,  2  i,  977 
What  liquors  within  the  jurisdic- 
tion of  court,  2  1 ,  977 
Verdict,  2  i ,  979 
Whether    proceeding    is    criminal   or 

civil,  2  1 ,  965 
Whether  proceedings  are  in  rem  or  in 
personam,  2  i,  965,  966 
Jurisdiction  of  justice,  12,  421 
Larceny,  21,  959 
Lottery  tickets,  2  i ,  959 
Malicious  prosecution,  21,  962 
Oath,  21,  961,  962 
possession,   12,422 
Reasonable  doubt,  2  i,  978 
Replevin 

Intoxicating  liquors,  2  i ,  977 
Requisites,  2  i ,  959 
Revenue  Laws,  2 1 ,  330 
In  general,  2  i,  330 
Liability    of    collector     for    wrongful 

seizure,  2 1 ,  330 
Necessity  of  taking  actual  possession, 

21,  331 
Offending  property,  2  i ,  330 
Search  Warrant,  2  i ,  958 

As  to  the  Tuarrant  under  the  liquor  acts, 

see  infra,  Intoxicating  LicyjORS. 
Command,  21,  961 
Complaint,  2  i,  961,  962 
Definition,  21,  958 
Description  of  Place  and  Thing,  2  i ,  959 

Constitutionality  of  search  warrants, 

2  1,959 
Description  of  property,  2  i ,  960 
Examples,  2  i ,  959,  960 
General  warrants  to  search  unnamed 

places,  2  1 ,  959 
Insufficient  description  of  place,  2  i , 

959 

Misdescription  in  respect  to  owner- 
ship, 2  I,  960 

Necessity  of  description,  2  i,  959, 960 

Search  of  the  "  suspected  place,"  2  i, 
960 

Sufficient  description  of  place,  21, 

959 
Disposition  of  seized  property,  2  i ,  964 
How  Executed,  12,  421 ;  21,  963 

Breaking  outer  door,  2  i ,  963 

Examples,  21,  963,  964 

Officer's  duty,  2  i ,  963 

Searching  other  places,  2  i ,  963 


Strict  compliance  with  warrant,  2  i , 
963,  964 
How  Obtained,    2 1 ,  961 
Complainant,  21,  962 
Complaint  on   oath   or  affirmation, 

2  1 ,  961 
Defective  complaint,  2  i ,  962 
To  whom   the   complaint    must   be 

made,  2  i ,  961 
What  the  complaint  must  set  forth, 
21,  961,  962 
In  general,  2  i ,  958 
Malicious  prosecution,  21,  962 
Seal,  21,  961 
Time,  2  i ,  961 

To  whom  directed,  i  2,  421 ;  2  i ,  960 
When  Authorized,  2  i,  958 

Gaming  implements,  2  i ,  959 
Goods  alleged  to  have  been  stolen, 

2I.9S9 
Lottery  tickets,  2  i,  958 
Who  may  execute  warrants,    12,421; 
2  1 ,  960 
Statutory  provisions,  12,  421 
Unrea,sonahle  Searches  and  Seizures,  2 1 , 

956 

See  infra,  Constitutional  Law. 

Compulsory  production  of  one's  private 

books  and  papers,  2  i ,  957 
Constitution  of  the  United  States,  2  i , 

956 
Constitutions  of  the  several  states,  2 1 , 

957 
General  search  warrants,  2  i ,  959 
Right  of  the  people  to  be  free  from,  2  i, 

956 
What  constitutes,  2  i ,  957 
Whether  actual   entry  upon  premises 
is  necessary,  2 1 ,  957 

Warrants,    see    infra.    Search   War- 
rant. 
SEASHORE,  22,  778 

See  Shore. 

Near  the  seashore,  16,  366 

Title  to,  21,  981 
SEASON,  25,  1043,  1044 
SEATED,  21,981 
SEATED  LANDS,  21,981 

Taxation,  25,  128 
SEAT  IN  STOCK  EXCHANGE,  see  Stock 

Exchange. 
SEAWEED,  21,  981 

See  generally.  Profits  "a  Prendre. 

Above  high  water  mark,  2  i ,  982 

Appurtenant  to  land  of  grantee,  2  i ,  982 

Below  high  water  mark,  2  i ,  982 

Below  low  water  mark,  2  i ,  983 

In  general,  2  i,  981 

Is  considered  accretion,  i ,  140 

Profit  k  prendre,  2  i ,  982 

Rights  of  proprietor  of  the  land,  2  i ,  982, 

983 
Rights  of  public  to  enter  and  take,  2  i ,  981 
Rights  of  the  public,  2  i,  981-983 
SEAWORTHINESS,  22,  745,  754 

See  Charter  Party  ;  Marine  Insur- 
ance; Seamen. 
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SEAWORTHINESS— Co»<'rf 

Navigation,  1 6 ,  350 

Ships  and  shipping,  22,  745 
SECONDARY,  21,983 
SECONDARY  CONVEYANCES,  2 1 ,  983 

See   Confirmation;    Release;   Sur- 
render. 
.Assignment,  21,  983 
SECONDARY  EVIDENCE,  fs  1,984 
.  ^ee    Admissions;    Authentication; 
Books     as     Evidence;     Declara- 
tions; Dying  Declarations;,  H^fND- 
WRiTiNG ;     Hearsay;      Judgme.nts; 
Lost  Papers;  Notice  to  Produce 
Papers;  Pedigree  j  Production  of 

iDoCUMEJSITS.  ;  ,      ,  ', 

Admissions  to  prove  a  recorded  iact j4i,  85 1 
Affidavit  of  Loss 
I      Lost  papers,  13,  1104 
Asking  accused  as  to  contents  of  v^riting 

which  he  admits  to  be  his,  4,. 854 
.Best, evidence,  2,  183;  4,843,  7,85 
Cases  in  which  it  may  be  given,  7 ,  87 
Classes  of,  7 ,  8,7 
Conipetent  evidence,  3 ,  3S0 
Cot)ies  of  books   themselves   admissible 

as.evidence,  ;i,  467/ , 
Definition,  13,  1 120;. 21,  984 
'  Degrees  of,- 2 1 ,  992 
J  s^  A,merican  rule,  13,  1121  ^ 

"       Conflict  of  authority,  13,  1121-1125 
,  ,  English  rule,.  13 r  ii24i  21,  992      ,, 
Rule  followed,  21,  992 
Rule  not  fpUowed,  2  i ,  993 
The  best  evidence,  2  i ,  992 
United  States  courts,  21,  993 
What  is  meant -by,  21,992 
,, Election  cases,  6,  423,  436,  437 
Evidence  of  Loss,  13,  1088 
I  Bills  and  notes,  13,  1088 
Bonds,  13,  1090 

Deeds,  13,  1089        -  : 

Delivery  of  deed,  I3,  1089 
Examples  of  Insufdcient  Proof,  13.,  1106 
Lost  account  books,  13,  1107 
Lost  bills  and  notes,  13,  1109 
Lost  bonds,  13,  1 108 
Lost  contractSj  13,  1107 
Lost  deeds,  13,  lioS 
Lost  letters,  13-,  1107 
Lost  papers  generally,  13,  1106 
Lost  records,  13,  1108 
Lost  wills,  13,  1109 
Memorandum,  13,  1107 
What  sufficient  search,  13,  1109 
In  general,  13,  1088 
Lost  Papers 

Affidavit  of  persons  not  parties,   13, 

1105 
Necessity  of  production,  13,  .1104 
Reasonable  search,  13,  1104 
Statutes,  13,  1 105 
,-,,    .   Sufficiency  of  affidavit  as  proof,   13, 
H04 
What  affidavit  must  contain,  i  3,  1104 
When   affidavit    may    be   dispensed 
with,  13,  1 104,  H05 


Lost  Wills 
Evidence  of  Sue  Execution,  1 3 ,  1091 
Animo,  revocandi,  13,  1092 
Declaration  of  testator,  13,  1091 
Strict  proof  required,  13,  1091 
Testimony  pf  one  witness,  13,1092 
Records,  13,  1090 
VaHous  papers,  13,  1090 
Examined  copy,  16,  858 
Exceptions  to  general  rule,  4,  854 
Foreign  Laws    and  Judgments,  Contracts, 
Deeds,  Etc.   - 

R,equired  to  be  proved  by  thejbest  evi- 
dence, 3,  541 
Forgery,  8,  534 

•  Where  instrument  is  lost,  8,/g35 
In  criminal  cafes,  4,  S50 
Inscriptions,  2  i ,  991 
;  Letter  Books,  13,23^- 

See  Books  as  Evidence., 
r  ;Letterpre^s.copies,  2  I,  986 

Libet  and  slander,  13,  484 
Lost  bills  and  notes,  see  Bills  and  tfogrES. 
Lost  Papers,  13,  1 1 19 ;  2 1 ,  985    , , 

Decrees  of  Secondary  Eyidenoe,  13,  1121 
American  rule,  13,  1121 
Conflict  of  authority,  13,  1121 
English  rule,  13,  1124 
Definition,,  13,  1120 
Examples,  13,  1119,  1120         . 
Examples  of  lost  papers,  13,  1127,  1128 
Lost  account  books,  13,  1127 
Lost   bills   and,   notes,  see- Bills  and 
Notes. 
I  ■,  Lost  bonds, -X  3,  1131 

Lost   certificate  of  incorporation,    13, 
■, .  ,1.127    ;,- 

Lost  contracts,  13,1128 
Lost  deeds,- 1 3,  1129-1131 
Lost  letters,  13,  11 26 
Lost  minute  book,  13,  1127 
;     Lost  ^mortgages,  13,  1132 

Lost  paper  under  seal,  13,  1129 
Lost  receipt  book,  13,  11.27 
Lost  telegrams,  13,  11 26 
Lost  -wiU,  see  Will. 
Memorandum,  8,  711 
Nature  of  secondary  evidence,  i  3,  II20 
Papers  not  under  seal,  i  3,  1x26 
Photographs,  13,  1 121 
,  To  what  rule  applies,  13,  1119 
What  Evidence  Admissible,  13,  1060 
Actually  lost,  13,  1060 
Beyond  jurisdiction  of  court,  i  3, 1061 
,   Hands  of  adversary,  1 3 ,  1060 
Hands  of  party  who  has  right  to  re- 
tain it,  13,  1061 
Out  of  power  of  party  to  produce  it, 

13,  1062 
Public  document,  13,  1061 
Nature  of  secondary  evidence,  i  3,  1120 
Notice  to  Produce  Papers,  13,1112;  16,  845 
See  Notice  to  Produce  Papers. 
Admission    of  secondary   evicjence   as 

grounds  for  reversal,  16,  847 
Deeds,  16,  846   .  , 

Effect  of  failure  to  give,  i  6,  847 
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Necessity,  i6,  845;  19,  25S 

Proof  of  notice,  i6,  845 

When  from   nature  of  the  suit  adver- 
sary   is    charged    with    nbtice,    16, 
847 

When    from    pleadings    adversary    is 
charged  with  notice,  16,  847 
Perjury,  i  8 ,  331 
Primary  Evidenice,  2,  183;  4,  843;  7,85 

Necessity  of,  7,  85 

What  is,  7,  85 
Private  Writings,  2  i ,  984 

Affidavit  that  original  is  not  in  posses- 
sion of  party  introducing  copies,  2  i, 
987 

Allowing  parties  a  sufficient  time  to 
produce  writing,  21,  989,  990 

Certified  copies  of  writings  filed  of 
record,  2  i,  988 

Competency  of  certified  writing  in 
another  state,  2  i ,  989 

Definiteness  of  notice,  2  i ,  989 

Diligence  to  obtain  document,  2 1 , 
987 

Doctiment  in  possession  of  adverse 
party,  2  i ,  985 

Document  lost  or  destroyed,  2  i ,  985 

Document  out  of  jurisdiction  of  court, 
2 1 ,  986 

Errdts  in  admitting  secondary  evi- 
dence, 2  I,  990 

Excuse  for  non-production  of  original, 
2 1 ,  984 

Genuineness  of  document,  2  i,  986 

Letter  press  copies,  21,  986 

Necessity, '  2  t ,  989  ' 

Notice  to  piroduce  papers  as  founda- 
tion   for    secondary    evidence,    21, 

989  _     , 

Papers  in  foi'eign  country',  2  i ,  986 

Party  privileged  to  withhold  docu- 
ment, 2  I,  986 

Presumption  against  parties   refusing 
~  ""    to  produce  papers,  21,  990 

Presumption  Against  Parties  Wlthbolding 

'     Evidence,  2  i ,  590 

See  Suppression  qF  Evidence.- 

Proper  foundation  question  of  law  or 
fact,  2  1 ,  989 

Search  for  document,  2  i ,  987 

Statutes   ' 

Examples,  2  i,  988 
Execution  of  original,  2  1 ,  988 
Necessity  of  proving  loss  of  original, 

2  1 ,  988 
ProvidiHg  for  certified  copies  of,  reg- 
'  '    istered  writings,  21,  587 

When  in  another' jurisdiction,  2  i ,  986, 
ggo 

When  in  possession  of  adverse  party, 
2  1 ,  9S9 

When  secondary  evidence  can  he  pro- 
duced, 21,  984 
Privileged  commuHications,  ig,  141,  144, 

146''" 
FulJlic  Documents,  2  i ,  991 

Authentication  of,  i,  1026 


Questions  of  Law  and  Fact,  1 9 ,  629 

Foundation  for  admission  of  secondary 

evidence,  2  i,  989 
Foundation    for    secondary    evidence, 
1 1 ,  240 
Receipts,  19,  1119 
Recording  acts,  20,  601 
Records 

Where  record  is  destroyed,  20,  517 
Taxation 

Record  of  levy,  25,  197 
Record   of   proceedings   of   boards    of 
equalization  and  review,  25,  264 
Telegraphs  and  Telephones,  25 ,  877 

Action  by  addressee  for  failure  to  de- 
liver, 25,  880 
Company  agent  of  party  sending  mes- 
sage, 25,  878 
Destruction  of  messages,  25,  880 
In  action  against  telegraph  company, 

25,  879 
In  general,  2  5,  877 
Message  delivered,  25,  878 
Message    not   reduced  to  writing,  25, 

8S0 
Notice  to  company  to  produce  message, 

25,880 
Telegraph  company  agent  of  addressee, 

25,878 
Testimony  of  telegraph  clerk,  25,  880 
Two  distinct  messages,  25,  878 
When  each  message  original  evidence, 

25,878,  879 
When  message  original  evidence,  25, 

878 
Whether  secondary  evidence  admissi- 
ble, 2  5 ,  879 
Transcripts  from  public  officfes,  6,  498^ 
Voluminous  writings,  21,991 
Where  Original 

Consists  of  numerous  documents,  7,88 
Has  been  lost,  7,  88 
Is  a  public  document,  7,  88  ' 

Is  in  possession  of  adverse  party,  7,  87 
SECOND  COUSIN,  4,462 
SECRET,  2 1 ,  994 

Secret  disposition,  2  i ,  994 
SECRETARY  OF  STATE,  see  State. 
SECRETE,  21,  994        ■ 
In  postal  laws,  21,  994 
SECRETS 
Of  the  Trade 

Trade-marks,  26,  5io 
SECRET  TRUSTS,  6,663 

Homestead,  g,  517 
SECRET  VOTING,  21,995 

See  generally ^''^\.'E.CT\QTSS. 
Acceptance  by  candidates,  2  i,  998 
Ballots  and  Means  of  Marking,  2  i ,  999 
See  infra,  Voting.  ' 

"     Ballots  used  at  wrong  voting  place,  2  i, 
,1005. 
Ballots  voted  at  another  voting  place, 

2  1 ,  1000 
Blanket  ballot,  2  i,  999 
Blank   spaces    for   insertion    of    other 
names,  2  1,  looi 
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SECRET  VOTING— CoBifV 
Ballots  and  Mesms  of  Marking — Cont'd 

Effect  of  omission  of  candidate's  name, 
2  1,  999 

Effect  of  want  of  indorsement  on  bal- 
lot, 2  I ,  lOOO 

Form  of  blanket  ballot,  2 1 ,  999 

Grouping  names  of  candidates  nomi- 
nated by  each  party,  2  i ,  1000 

Independent  candidates,  2 1 ,  1000 

Indorsement,  21,  1000 

Marks  or  devices  to  identify  ballot,  2  i , 

lOOI 

Mere   titles  of  respective  officers,  21, 
1000 

Names  of  all  candidates,  2  i ,  1000 

Numbering  ballots,  21,  looi 

Parties,  2  1 ,  1000 

Pencils  or  other  means  of  marking  bal- 
lots, 21,   lOOI 

What  ballots  must  contain,  2  i ,  999 
Blanket  ballots,  2 1 ,  999 
Booth,  2  I,  995 
Constitutional  Law 

Right  to  be  helped,  2  i,  1004 
Construction  of  Secret  Ballot  Laws,  2 1 ,  1005 

Adoption  from  a  foreign  state,  2  i ,  1005 

What    requirements    mandatory,    21, 
1006 
Conventions,  2  i ,  997 
Death  or  withdrawal  of  candidates,  2  i , 

998 
Seclaxlng  Intention 

Voter   declaring  whom  he  intends  to 
vote  for,  2  1 ,  995 
Definition,  2  i ,  995 
Errors  of  Putllc  Officers,  2  1 ,  1005 

Ballots  used  at  wrong  voting  place,  21, 
1005 

Failure,  to  supply  sufficient  ballots,  2  i , 
1005 

When  they  invalidate  elections,  2  1,1005 
How  far  convention  methods  may  be  in- 
quired into,  2  1 ,  997 
Illiterate  and  Disabled  Voters,  2 1 ,  1004 

Constitutional  right  to  be  helped,  21, 
1004 

From  whom  aid  may  be  had,  2  i,  1004 

In  general,  2  i ,  1004 

Secrecy,  21,  1004 

Sworn  declaration  of  inability,  2  i ,  1004 

When  aid  will  be  allowed,  2  i ,  1004 
In  general,  2  i,  995 
Mandamus 

To  compel  filing  of  nomination  papers, 
21,999 
Marking,  see  infra,  Voting. 
Mark  or  device   to  identify  ballot,   2 1 , 

looi 
Nominations,  2 1 ,  996 

Acceptance,  21,  998 

Acknowledgment,  2  i ,  996 

By  the  officers  of  nominating  bodies, 
21,996 

Conventions,  21,  997 

Filing  certain  time  before  election,  2 1 , 

997 
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Filing  in  proper  office,  2  i ,  997 

How  far  convention  methods  may  be 

inquired  into,  2  i ,  997 
How  nominations  are  made,  2  i ,  996 
Legal  nominations,  21,  996 
Mandamus  to  compel  filing  of,  papers, 

21,999 
Papers  open  to  public  inspection,  2 1 , 

998 
Posting  and  publication  of  candidates' 

names,  2  i ,  998 
Quo   warranto    to     compel    filing    of 

papers,  2  i ,  999 
Regular  and  irregular  conventions,  2 1, 

996,  997 
Signature     by    requisite     number     of 

voters,  2  1 ,  996 
Strict    compliance    with    regulations, 

21,  998 
Substitution  in  case  of  death  or  with- 
drawal of  candidates,  2  i ,  998 
What  constitutes  a  "political  party," 
21,996 
Position  of  the  mark,  see  infra,  Voting. 
Posting    and    publication  of  candidates' 

names,  2  i ,  998 
Quo  Warranto 

To  compel  filing  of  nomination  papers, 
21,999 
Showing  vote  to  any  one,  21,  995 
Sufficiency  of  the  mark,  see  infra,  Vot- 
ing. 
Voting,  2  I ,  lOoi 

Additional  marks,  21,  1002 

Cross  mark,  2  i ,  looi 

How  indicated,  2  i,  looi 

Inserting  names  in  blank  spaces,  2 1 , 

1003 
Machines,  2  i ,  999 
Mark  with  ink,  2  i ,  1002 
Mark  with  pencil,  21,  1002 
Position  of  tbe  Mark,  2  i,  1002 
Additional  marks,  2  i ,  1002 
Examples  of  invalid  marks,  2  i,  1002, 

1003 
Examples    of  irregular   marks    held 

valid,  21,  1002,  1003 
In  general,  21,  1002,  1003 
In  same  compartment  as  the  candi- 
date's name,  2  1 ,  1003 
To  the  left  of  candidate's  name,  2  i , 
1003 
Rooms,  2 1 ,  looi 
Shelf,  2  1 ,  995 
Single  cross,  2  i ,  looi 
Style  of  the  mark,  2  i ,  looi 
Sufficiency  of  Mark  Opposite  Candidate's 
Name,  2  i ,  looi 
Examples  of  insufficient  marks,  2  i , 

looi,  1002 
Ovals,  21,  looi 
Single  cross,  2  i ,  looi 
Single  line,  21,  1002 
Star  or  asterisk,  2  i,  1002 
Validity  of  torn  ballot,  21,  1004 
Where  the  mark  must  be,  21,  looi 
What  constitutes  a  political  party,  2  i ,  996 
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SECTARIAN,  21,  ioo6 
SECTION,  21,  1006 
SECULAR,  2 1 ,  1006 
SECURE,  21,  1006 
SECURITY,  21,  1007 

See  Railroad  Securities. 
Collateral  security,  3,  311 
Director's  powers,  19,  699 
Due  security,  6,  42 
For  alimony,  1 ,  483 
Good  security,  8,  1360 
Valuable  security,  28,  44 
SECURITY  TO  KEEP  THE  PEACE,  see 

Surety  to  Keep  the  Peace. 
SECUS,  21,  1008 
SEDGE-FLAT,  21,  1008 
SEDITION,  21,  1008 
SEDUCTION,  21,  1009 

See  Abduction;  Chaste;  Criminal 

Conversation. 
See   generally.    Fornication  ;   Rape  ; 
Solicitation   of  Chastity;  Tres- 
pass on  the  Case. 
At  common  law,  2  i ,  1009 
Breach  of  promise  of  marriage,  2,  527; 

2  1 ,  1044,  1049 
Character  of  Plaintiff,  3,  113 

In  evidence,  3,  113 
Character  of  plaintiff's  family   in  evi- 
dence, 3,  113 
Chastity,  3,  113,  116,  156,  157;  2J,  1035, 

1038,  1044,  1046 
Conviction  of  fornication,  8,  559 
Criminal  conspiracy,  4,  604;  21,  1046 
Criminal  Law 

Consent  as  defense  to,  3,  156 
Criminal  Offense,  2  i ,  1043 
See  Abduction. 
Admissions,  2  1 ,  1046 
Burden  of  Proof 

Chaste    character    of   woman,     21, 
1047 
Chaste  Character,  3,  113,  116,  157;  21, 
1044,  1046 

Burden  on  defendant,  2  i,  1047 
Character  distinguished  from  repu- 
tation, 2  I,  1046 
Cross-examination    of    the    woman, 

2 1 ,  1048 
Evidence  limited  to  time  prior  to  the 

offense,  2  1,  1048 
Evidence  of  previous  conduct,   2 1 , 

1049 
General  character,  2  i ,  1046 
Presumption  of  good  character,  2  I , 

1047 
Previous  chaste  character,  21,  1046 
Questions  of  law  and  fact,  2 1 ,  1047 
Rebutting  woman's   testimon3',   21, 

1048 
Reformation,  21,  1048 
Requirements  of   the   statutes,   21, 

1046 
Specific  acts  of  sexual   intercourse, 

2  1 ,  1048 
Statute  using  the  word  "  repute,"  2  i , 
1048 
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Time    immediately     preceding    the 
offense,  21,  1048 

When  evidence  of  "  reputation  "  ad- 
missible, 21,  1047,  1049 

When  statute  makes  no  mention  of 
chastity,  2  i ,  1046 
Conspiracy   between  woman  and  her 

parents,  2  i ,  1046 
Corrohoration,  21,  1044,  1051 

Connecting  defendant  with   the  of- 
fense, 2  I,  1052 

Direct  and  positive  proof  rarely  ob- 
tainable, 21,  1052 

Examples  of  evidence,  2 1 ,  1052 

Extent   of   corroboration   necessary, 
21,  1051 

Necessity,  21,  1051 

Of  intercourse,  21,  1051 

Of  promise  of  marriage,  2  i,  1051 

Questions  of  law  or  fact,  21,  1053 

To  the  extent  required  in  an  indict- 
ment for  perjury,  2  i,  1052 

What  evidence  is  admitted,  21,  1052 

Whether  every  material  fact  must  be 
corroborated,  21,  1051 

Wide   range  of   circumstantial   evi- 
dence, 2  I,  1052 
Definition  of  the  crime,  2  i ,  1043 
Definition  of  the  term  "seduce,"  21, 

1043 
Evidence,  21,  1045,  1051 

Admissions  of  defendant,  2  i ,  1046 
Artifices  or  promises  of  the  man,  2  i, 

1945 
Conspiracy  between  woman  and  her 

parents,  2  i ,  1046 
General  rules  of  evidence,  2  i ,  1045 
Previous  conviction  of  defendant,  21, 

1046 
Seductive  arts,  21,  1045 
Uncorroborated  testimony  of  woman, 

2  1 ,  1044 
General  provisions  of  the  statutes,  2  i , 

1044 
Indictment,  2 1 ,  1045 

Allegation  of  previous  chaste  charac- 
ter, 3,  157 
Several  counts,  2  i ,  1045 
Time  of  seduction,  21,  1045 
Words  of  statute,  21,'  1045 
Necessity  of  artifices,  21,  1044 
Promise  of  Maxriage,  21,  1044,  1049 
Defendant  under  the  lawful  age  for 

marriage,  21,  1050 
Intention  to  keep  the  promise,  2  i , 

1050 
Necessity  of  showing,  2  i ,  1050 
Prior  to  the  seduction,  2  i ,  1050 
Promise   conditional   on    birth   of  a 

child,  2  1 ,  1050 
Promise  conditional  on  intercourse, 

2  I ,  logo 
Proof  of  promise,  21,  1050 
Statute  requiring,  2  i,  1049 
Subsequent   marriage   as   a  defense, 

2  I,  105 1 
Unmarried  woman,  21,  1050 
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'    Ciiminal  Offense — Cont'd 

Proof  of  promises  or  artifices,  z  i,  1044 
Questions  of  Law  and  Fact,  2 1 ,  1043, 
1044 

Chaate  character  of  woman,  21,  1046 
Corroboration  of  woman,  21,  10^3 
Subsequent  rriarriage  of  the  parties,  2  i, 

1051  ^    ' 

Sufficiency  of  false  promise,  artifices, 

and  deception,  2  i ,  1043 
The  crime,  2  i ,  1043 
The  statutes,  zi,  1044 
"  Unmarried  woman,"  21,  1050 
Woman's    uncorroborated    testimony, 
2  1 ,  1044 
Definition,  21,1009 
Distinguished  from  fornication,  8,  556 
Evidence 

Child,  9,  867 
Excessive  damages  in  civil  action;  5,  61 
Fornication,  8,  556 
Guardian's  right  to  sue  for,  g,  104 
Honilclde,  g,  610 

As  .  provocation   reducing    murder    to 
'     ttiSmslaughter,  g,  585 
Husband  and  Wife,  9,  807  . 

Wife's  right  of  action,  g,  810,  834'  ' 
'   Imprisonment  for' debt,  'i'o,'Zi6,  236^ 
Limitation  of  actions,  13,  725      ^' 
Meaning  of  vvor'd  "debauchj"  5,  140 
Mitigation' of  damages,  15,691 
Survival' o'f  action  for,  7,'267- 
The  Civil  Action 

Abortion,  21,  1040 
Accord  and  satisfaction,  21,  1027 
Action  by  the  Woman,  21,  1009,  I022 
Character  for  chastity,  2  1,-1036 
Damages,  21,  1033  " 

Promise  of  niarriage,  2  i ,  1041 
Unchastity,  2  i,  1028 
At  Common,  Law,  21,  160^ 

Action  by  on¥'stahding  in  loco  pa- 
rentis, 2  I,  1018 
.Action  of  trespass,  21,  1016 
Actions  tor  Assault,  21,  loib 
Adult  daughter,  21,'  1016 
Child  left  to  shift  for  itself,  2  i ,  1012 
Compensation  for  shame  and  morti- 
fication, 2  I,  ion 
Conclusive   presumption    as   to   the 
relation  of  master  and  servant,  21, 
1016  ' 
Daughter  a  minor   and   unmarried, 

21,  1015       ' 
Daughter  in  the  employ  oi  another, 

2  I,  1014 
Daughtei-  not  a  member  of  father's 

household,  21,  1014 
Death    of   female    before   action   is 

brought,  2  1 ,  1020 
Definition,  21,  1009 
Father's  failure  to  support  daughter, 

21,1016 
Father's  inability  to  support  daugh- 
ter, 2  I,  1016 
Father's  right  of  action,  2  i ,  1009 
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Fiction,  2  i,  1013 

Form  of  action,  21,  loio 

Form  of  declaration,  "2  i ,  loii 

Fraud  in  hiring,  2  i,  1012 

Fraud  in  service,  2  i ,  ioi2 

Grandfather,  2  i ,  1019 

Guardian,  21,  1019 

Hiring  for  the  purpose  of  seduction, 

2  I,  1012 
Injury  to  father  in  parental  capacity, 

2  I,  ion 
Loss  of  health,  21,  1021 
Loss  of  health  from  mental  suffering, 

2  I,  1022 
Measure  of  damages,  21,  ion 
Mother's    action    in  the  lifetime  of 

father,  2  i,  1018 
Mother's  right,  21,  1017 
Nominal  relation  of  master  and  serv- 
ant, 2  I,  1013 
Pregnane}',  21,  102,1 
Relation,  2  i,  1019 
Relation  of  master  and  servant,  21, 

1010 
Right  to  service,  2  i ,  1014 
Seduction  by  force,  2  i ,  1022 
Slight  acts  of  service,  2 1 ,  1016 
Slightest  service,  zi,  1013 
Survival  of  action,  21,  1020 
Theory  of  injury  to  master,  2  i ,  1012 
Venereal  disease,  21,  1021 
When  the  right  of  action  accrues, 

2 1 ,  loiS 
Where  father   has   not   relinquished 

power  of  recall,  21,  1014 
Where  father  is  absent,  2 1 ,  1018 
Whether  u  woman  can  sue,  2  i,  1009 
Bundling,  21,  1027 
By  force,  2  i ,  1022  '  •' 
Character  of  Woman  for  Chastity,  3,  113, 
116,  157;  21,  1935,  1036 
Cross-examination  as  to  intercourse, 
"21,  1036      :     :        - 
Evidence  of  good  character,  21,  1037 
General  character  for  chastity,   2  i , 

1036 
In  an  action  hy  the  woman,  2 1 ,  1036 
In  general,  21,  1035 
Notorious  unchastity,  2  i ,  1036 
Proving  statement  of  woman  as  to 

intercourse  with  another  man,  21, 

1037 
Reputation  after  seduction,  21,  1037 
Specific  acts  of  intercourse,  z  i,  1036 
Connivance,  21,  1026 
Consent  of  woman  as  a  defense,   21, 

1028 
Corroboration,  21,  1030 
Damages,  21,  1012,  1013,  1031 
Action  by  woman,  2  i,  1033 
Adult  daughter,  21,  1033 
Aggravation  of  Damages,  2 1 ,  1038 
Abortion,  z  i,  1040 
In  general,  z  i,  1038 
Pecuniary  condition,  21,  1040 
Pecuniary  condition  of  defendant, 
21,1038 
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Promise  of  Marriage,  2 1 ,  1040 
Action  bj'  woman,  21,  1041 
Conflict  of  authority,   21,  1040, 

1041 
Pending     engagement    between 

the  parties,  21,  1042 
Seduction  in  an  action  for  breach 
of  promise  of  marriage,   2 1 , 
1042 
Where  father  is  accused  of  not 
having  exercised  proper  care, 
2 1 ,  1042 
Whether  defendant  may  prove, 
2  I,  1040 
Social  position,  21,  1038 
Amount,  2  i,  1034 
Computation  of  damages,  21,  1031 
Examples  of  recovery,   21,  1035 
Exemplary  damages,  2  i,  1034 
In  action  by  woman,  2  i ,  1033 
In  general,  21,  1012,  1013,  1031 
Measure  of,  21,  1031 
Mitigation  of  Damages,  2 1 ,  1035,  1037 
Chastity,  21,  1036 
Cross-examination    as     to     inter- 
course, 2  1 ,  1036 
Evidence  of  defendant's  good  char- 
acter, 2 1 ,  1037 
Evidence  of  good  character,    2  i , 

1037 
General  character  for  chastity,  2 1 , 

1036 
In   an  action  by  the  woman,  21, 

1036 
In  general,  21,  1035 
Liability  to  criminal  prosecution, 

21,  1038 
Notorious  unchastity,  21,  1036 
Offer  of  marriage,  21,  1038 
Proving  statement  of  woman  as  to 
intercourse  with   another  man, 
21,1037 
Reputation    after    seduction,    2 1 , 

1037 
Specific   acts  of  intercourse,    2 1 , 

1036 
Youth  of  defendant,  21,  1038 
Pecuniary  loss,  2  i,  1031 
Rule  of  damages,  21,  1031 
Statutes,  2  I, 1031 
Technical    relation  of    master,    21, 

1012,  1013,  1031 
To  the  parent,  21,  1012,  1013,  1031 
Wounded  feelings,  etc.,  21,  1031 
Defenses,  2 1 ,  1026 

See   infra,    Mitigation   of  Dam- 
ages. 
Accord  and  satisfaction,  2 1 ,  1027 
Bundling,  21 ,  1027 
Consent  of  woman,  2  i,  1028 
Discharge  in  insolvency,  2  i,  1029 
Infancy,  2  i,  1027 
Liability  to  criminal  prosecution,  2  i, 

1028 
Marriage  with  seducer,  2  i ,  1029 
Negligence  of  parent,  2  i,  1027 
Plaintiff  denied  intercourse,  21,  1026 
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Plea  of  not  guilty,  21,  1026 

Statute  of  limitations,  21,  1027 

Unchastity  in  action  by  woman,  2  i , 
1028 

Unchastity  of  woman,  2  i ,  1028 

What  in    issue    under   plea  of   not 
guilty,  2  I,  1026 
Discharge  in  insolvency,  2 1 ,  1029 
Evidence,  21,  1029 

Comment  upon  failure  to  produce 
woman,  2  i,  1030 

Corroboration,  2  i ,  1030 

Evidence  of  woman,  2  i,  1030 

Examples,  21,  1029,  1030 

Inadmissible  evidence,  21,  1029 

In  general,  2  i ,  1029 

Letters,  2  i ,  1029 

Likeness  of  child  to  father,  2  i ,  1030 

Seduction  of  child,  21,  1030 
Exemplary  damages,  2  i,  1034 
General  issue,  2  i ,  1026 
Infancy,  2  i,  1027 
Letters,  2  i,  1029 
Loss  of  Services,  2  i,  loio,  1013 

Adult  daughter,  2 1 ,  1016 

Fiction,  2  i,  1,013 

Fraud  in  service,  21,  1012 

Parties  in  loco  parentis,  21,  1018 

Rights  of  mother,  21,  1017 

Right  to  services,  21,  1014 

Slightest  service,  21,  1013 

Under  the  statutes,  2  i,  1022,  1023 
Marriage  with  seducer,  21,  1029 
Pecuniary  condition,  21,  1031,  1040 
Pecuniary  loss,  21,  1031 
Pleading, '  2  1 ,  1 025 

Allegation  of  fact  of  seduction,  2  i , 
1025 

Allegation  of  previous  chastity,  2  i , 
1026 

Allegation  of  services,  21,  10:5 

Allegation  of  special  damages,  2 1 , 
1026 

Allegation  that  woman  is  a  daugh- 
ter of  plaintiff,  and  is  a  minor  and 
unmarried,  21,  1025 

In  an  action  by  the  woman,  2  i,  1025 

Plea  of  not  guilty,  2  i ,  1026 

The  declaration,  2  i ,  1025 
Pregnancy,  21,  1021 
Promise  of  Marriage,  2 1 ,  1040 

Action  by  woman,  2  i ,  1041 

Conflict  of  authority,  2  i ,  1040,  I04r 

Pending  engagement  between  the 
parties,  2  i ,  1042 

Seduction  in  an  action  for  breach  of 
promise  of  marriage,  21,  1042 

Where  father  is  accused  of  not  hav- 
ing exercised  proper  care,  2  i,  1042 

Whether  defendant  may  prove,  2  i , 
1040 
Social  position,  2  i ,  1042 
Statute  of  limitations,  21,  1027 
Stirvlval  of  Actions,  2 1 ,  1020 

Death  of  father  or  master,  2  i ,  io20 

Death  of  female,  21,  1020 

Statutes,  2  I,  1020 
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SEDUCTION— Co»!"<f 

The  Civil  Action — Coned 

Unchastity  of  woman  as  a  defense,  2 1 , 

1028 
Under  Statutes,  zi,  1022 
Action  by  the  Woman,  2 1 ,  1022 

Allegation   that   the   woman   was 

unmarried,  21,  1022 
Artifice   or   deception    necessary, 

2  I,  1023 
Consent  of  woman,  21,  1023 
Proof  that  the  woman  was  unmar- 
ried, 2  I,  1023 
Provisions  of  the  statutes,  2  i ,  1022 
Unmarried  woman,  21,  1022 
In  general,  2  i,  1022 
Statutory  Changes  In  Common -Law  Ac- 
tion, 2  1 ,  1023 

Consent  of  woman,  2  i ,  1025 
Necessity  of  artifice  or  deception, 

21,  1024 
Proof  of  loss  of  service,  21,  1024 
Rule  for  action,  2  i ,  1024 
Seduction  the  gist  of  the  action, 

2  I,  1023 
Whether  statutes  supersede  com- 
mon-law right,  2  1,  1024 
Venereal  disease,  21,  1021 
Wounded  feelings,  2  i ,  1031 
Trespass  on  the  case,  26,  702 
SEED 

Fresh  seed,  8,  980 
Seed  barley,  2,  125 
SEEKING,  21,  1057 

Seeking  a  livelihood,  13,  931 
SEEM,  21,1057 
SEISIN,  2 1 ,  I0S7 

As  a  requisite  of  dotuer,  see  DowER. 
As  to  covenants  for  seisin,  see    Real 

Covenants. 
Succession,  see  Succession. 
Actual,  4,  959 

Distinguished  from  possession,  2  6 ,  25 
In  curtesy,  4,  959 
Livery  of  seisin,  1 3 ,  934 
SEIZURE,  see  Searches  and  Seizures. 
SELECT,  21,  1057 
SELECTED 

Equivalent  to  appoint,  i ,  631 
SELECTMEN,  see  Poor  and  Poor  Laws. 
SELF-DEFENSE,  i,  796;  9, 593;  1 9,  iiio; 
2 1 ,  1058 
See  Recaption. 
See  generally.  Assault. 
J\s  to  communications  in  self-defense,  see 

Libel  and  Slander. 
As  to  defense  of  others,  see  Homicide. 
Defense  of  property,  see  Homicide. 
Libel  and  Slander 

Assault  without  a  weapon,  9,  600 
Belief  in  danger  question  for  jury,  9,  597 
Burden  of  proof,  2,  657;  4,  84s 
Character  of  deceased,  9,  684 
Character  of  defendant,  9,  685 
Common -law  right  of,  4,  691 
Danger  real  or  only  apparent,  4,  691 
Defense  of  Person,  19,  mo;  21,  105S 
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Excessive  force  used,  21,  1058,  1059 
Force  a  question  for  the  jury,  2  i,  1061 
Force  that  may  be  used  in  defense,  1 9 , 

IIIO 

In  general,  2 1 ,  1058  ' 

Injuries    received   by    innocent    third 

persons,  2  i,  io6i 
Liability  of  party  making  first  assault, 

2  1 ,  1058 
Necessity  of  retreating,  4,  692  ;  9,  604; 

2  1 ,  1061 
Person  who  provokes  a  personal  en- 
counter, 2  1 ,  1060 
Reasonable  belief  of  danger,  21,  1061 
Robbery,  19,  mo 
Using  deadly  weapon,  2  i ,  1059 
When  killing  is   justifiable  homicide, 
2  I,  1059 
Defense  of  Property,  19,  mo;  21,1062 
Amount  of  force,  21,  1062 
Arson,  ig,  mo 
Attempt  to  take  chattels  with  violence, 

I  g,  mo 
Burglary,  ig,  mo 
Dangerous  weapon,  2 1 ,  1062 
Homicide  in,  21,  1063 
In  general,  21,  1062 
Man  assaulted  in    his  dwelling-house, 

ig,  nil 
Robbery,  ig,  mo 
When  justifiable,  2  i ,  1062 
Defense  of  relative,  2  i ,  1058 
Definition,  21,  1058 

Duty  to  Retreat,  4,  692;   9,  604;  21,  1061 
Party  assaulted  in  his  dwelling-house, 
9,  604 
Evidence 

Suflttciency  and  weight,  g,  731 
Excessive  force  used,  19,  mo;  21,  1058 
Extent  of  right,  2  i ,  1058 
"  Great  bodily  harm,"  g,  597 
Grounds  for  Belief  of  Dangei',  g,  597 
Assault,  9,  600 

When  assault  excuses  killing,  9,  600 
Where  great  bodily  harm  cannot  be 

anticipated,  g,  601 
Without  a  weapon,  9,  600 
Attempting  to  draw  a  pistol,  g,  598 
Conspiracy,  9,  598 
Former  acts  or  attempts,  g,  598 
Gestures  and  menaces,  9,  598 
Intention  to  use  weapon,  9,  599 
Possession  of  weapon,  g,  599 
Putting  hand  on  pistol  pocket,  9,  598, 

599 

Words  or  threats,  9,  597 
Homicide  In  Self-Defense,  4,  691,  692;  g, 

539,  593 

Killing  must  appear  to  be  the  last  re- 
sort for  safety,  9,  603 

Liability  for  killing  third    party,   1 6, 

397 
Instruction,    examples  of,    11,   268-274, 
Insulting  words  and  menacing  gestures, 

4,692 
Intoxication,  4 ,  808 
Is  not  an  assault,  i ,  796 
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Nature  of  the  right,  21,  105S 

Pleading,  4,  811 

Previous  quarreling  or  ill  feeling,  9,  707 

Questions  of  law  and  fact,  2  i ,  1061 

Reasonable  apprehension  from  the  stand- 
point of  defendant,  9,  596 

Reasonable   belief  of  imminent    danger 
necessary,  9,  593 

Resisting  arrest,  2  i ,  1062 

Right  to  pursue  assailant,  9,  605 

Slayer  Must  Be  Without  Fault,  9 ,  602 
Bringing  on  the  difficulty,  9 ,  602 
Defendant  trespassing,  9,  603 
Mutual  combat,  9 ,  603 
Preparation   for  a  wrongful  act,  9,  603 
Where  assailant  tries  to  withdraw,  9, 
602 

Slayer    need    not    wait    until    deceased 
makes  intention  manifest,  9,  603 

Threats,  4,  692 
Homicide,  9,  672 

Violence  more  than    necessary  to  repel 
the  assault,  i ,  797 

What  is  meant  by  imminent  danger,  9, 

596. 
When  assault  excuses  killing,  9,  600 
Where  great  bodily  harm  cannot  be  an- 
ticipated, 7 ,  601 
Whether  person   must  be  in  imminent 
danger,  9,  596 
SELL,  2 1,  1064 

Attempt  to  sell,  3,  205 
Authority  of  agent,  i,  346 
Carrying  to  sell,  3,  19 
Dispose  of,  5,  703 
Distinguished  from  give,  1 1,  702 
Grant,  bargain,  sell,  and  convey,  4,  130 
Manufacture  and  sell,  14,  264 
Sold  and  conveyed,  4,  131 
SEMBLE,  2 1 ,  1064 
SEMINARY,  21,  1064 
SENATE  OF  THE  UNITED  STATES 

Trial  of  impeachments,  4,  462 
SEND,  13,  1178;  21,  1064 
SENIOR,  21,  1064 
SENSE 

Popular  sense,  i  8,  837 
SENTENCE,  21,  1066 

See  Arrest  of  Judgments. 
Sec  generally.  Judgment;  Prisons. 
As  to  attaching  sentences  by  habeas  cor- 
pus, see  Habeas  Corpus.  . 
As  to  discharge  from    imprisonment  by 
expiration    of   term,    see    Imprison- 
ment. 
Aftur  plea  or  verdict  of  guilty,  2  i ,  1067 
JUlocutus,  2  1 ,  1069 

Argument  for  mitigation   of    punish- 
ment, 2  I,  1071 
Capital  case,  9,  751  ■,21,  1070 
Cases  not  capital,  2  i,  1070 
Cases  of  felony,  2  i ,  1070 
Effect  of  failure,  21,  1071 
Homicide,  9,  751 ;  21,  1070 
Misdemeanors,  2 1 ,  1070 
Motion  in  arrest  of  judgment,  21,  1071 
Move  in  arrest  of  judgment,  2  i,  1071 
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New  trial,  i  6,  608 
Plea  for  pardon,  21,  1071 
Question  by  the  clerk,  21,  1069 
Record,  20,  481 

Tendency  to  do  away  with  the  ques- 
tion, 2  I,  1070 
When    the  question    unnecessary,   21, 

1071 
Whether  indispensably  necessary,  2 1 , 
1069 
Alteration,  see  infra.  Amendment. 
Alternative  sentence,  1 9 ,  §5 
Amendment,  2  i ,  1084 

After  term  in  which  it  was  amended, 

2  1 ,  1084 
During  term,  2  i ,  1084 
In  appellate  court,  21,  1084 
Modification    making    sentence    more 

severe,  2 i ,  1084 
Power  of  court,  2 1 ,  1084 
Punishment  increased,  21,  1084 
Where  execution  is  begun,  2  i,  1084 
Amount  of  fine,  2  i,  1073 
'■^Anything  to  say,"  see   infra,  Allocu- 

TUS. 

Bail,  9,  212 

Bond  to  keep  the  peace,  2  i ,  1078 
By  whom  rendered,  2 1 ,  1067 
Capital  Sentence,  4 ,  728 

See  infra,  Allocutus. 

Execution,  2  i ,  1084 

By  whom  performed,  21,  1084 
Criminal  revives,  2 1 ,  1086 
Discretion  of  sheriff,  2  i,  1086 
Examples,  2  i ,  1084,  1085 
Expiration  of  day  appointed  without 

execution,  2 1 ,  1086 
In  general,  21,  1084 
In  the  United  States,  21,  1086 
Officer's  authority,  2  i ,  1085 
Ordered  by  rule  of  court,  2  i ,  1085 
Statutes,  2  I,  1086 
Time  and  place,  2  i ,  1086 
Warrant,  2  i,  1085 

Place,  21,  1074 

Time,  2  i,  1074 
Contents,  2  i,  1072 

Amount  of  fine,  2  i,  1073 

Duration  of  imprisonment,  21,  1073 

In  general,  2  i ,  1072 

Place  of  capital  punishment,  2  i ,  1074 

Place  of  imprisonment,  2  i ,  1076 

Punishment,  see  infra.  Punishment. 

Responsive  to  the  verdict,  2  i ,  1072 

Successive  terms  of  imprisonment,  21, 

107s 
Term    to   begin    at    the   expiration    of 

another  term,  2 1 ,  1075 
Time  and  place  of  sentence  of  death, 

21,  1074 
Time  when  imprisonment  is  to  begin, 

2  1 ,  1074 
Uncertainty,  2 1 ,  1075 
Contingency,  2  i ,  1073 
Conviction  of  Two  Crimes 

When  second  sentence  commences,  10, 
199 
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SENTENCE- Co«!!'rf 

Costs,  2  I ,  loSi  ' 

Direction   that   defendant  stand  com- 
mitted until  payment,  2  i ,  loSi 
Examples,  2  i ,  1081 
In  general,  2  i,  1081 
Cumulative  sentence,  4,  953 
Definition,  21,  1066 
Effect  of  Error  In  Sentence,  2  i ,  1082 

Amendment  by   appellate    court,    21, 

1082 
Defect  in  form,  2  i,  1082 
Error  subsequent  to  verdict,  2  i ,  1082 
Irregular  for  uncertaintj',  21,  1082 
New  sentence  in  appellate  court,  2  i , 

1083 
Punishment  not  authorized  by  law,  2  i, 

1082 
Remand  to  lower  court,  2  i ,  1083 
Sentence  partly  good   and  partly  bad, 

2  1 ,  1083 
Statutes,  2  1 ,  1083 
Where  there  is  no  judgment  at  all,  2  i, 

1082 
Enforcing  in  a  foreign  state,  3 ,  356 
Execution,   see    infra.    Capital    Sen- 
tence ;  Fine  ;  Imprisonment. 
Fine,  7,  992;   21,  1077 
Amount,  2  i ,  1073 
Collection   of   fine  by   imprisonment, 

21,  1079 
Duration  of  imprisonment  where  fine 

is  not  paid,  2  i ,  1077 
Execution,  2  i ,  1087 
Imprisonment  for  debt,  2  i ,  1077 
Indefinite  imprisonment,  2  i ,  1077 
Magistrate's  jurisdiction,  21,  1077 
Omission   of  the   provision  .that    the 

prisoner  stand  committed,  21,  1078 
Order  that  prisoner  stand  committed 

until  paid,  2  i ,  1077 
Rate   of    imprisonment    to    discharge 

fine,  2  I,  1077 
Sentence  in  the  alternative  of  fine  or 

imprisonment,  z  i ,  1077,  1078 
Whether  imprisonment  is  unconstitu- 
tional, 2  1 ,  1077 
Forgery,  8,  £43 
Formalities,  21,  106S 
See  infra,  Ali-ocutus. 
Effect  of  failure,  2  i ,  1071 
In  general,  2  i ,  1068 
Presence  In  Court,  2 1 ,  1068 

Discretion  of  court,  21,  1068 

Effect  of  absence,  2  i ,  1071 

Necessity,  21,  1068 

Two   or   more   persons   indicted  to- 
gether, 2  I,  1068 

Where  corporal  punishment  is  to  be 
inflicted,  21,  io68 

Where  offense  is   punishable  by  fine 
and  imprisonment,  21,  1068 
Proclamation  of  silence,  z  i ,  1069 
Remarks  to  the  jury,  2  i,  1069 
Where  fine  is  to  be  imposed,  21,  1068 
Form  and  Style,  2  i ,  1071 

Effect  of  insufficient  form,  z  i,  1072 
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Examples,  zi,  1071,  1072 
Failure  to  comply  with,  2  i,  1072 
In  general,  21,  1071 
Homicide,  g,  751 

Effect  of  judge  omitting  to  ask  pris- 
oner ivhether  he  has  anything  to  say^ 
see  infra,  Allocutus. 
•  Rule  same  as  in  other  felonies,  g,  751 

Suspension  by  reason  of  insanity,  g,  751 
Imprisonment,  2 1 ,  1078 
Duration,  21,  1073 
Execution,  z  i ,  1086 

Commitment,  zi,  xo86 
Place  of  imprisonment,  z  i ,  1086 
Injunction,  12,  139 

Enjoined  execution,  i  o,  914 
Intoxicating  Liquors,  1 1 ,  771 
Amount  of  fines,  1 1 ,  771 
Conviction  under  two  or  more  counts, 

II,  771 
Number  of  fines,  1 1,  771 
Separate  sentences,  1 1 ,  771 
In   what    county   to    be   executed   after 

change  of  venue,  3,  107 
Judge,  21,  1067 

Judgment  of  sister  state,  12,  i48»« 
LiaDUlty 

From  judge,  12,  33-37 
Misdemeanor 

Justice  of  the  Peace,  1 2,  411 
,  Aggregate  fine  or  imprisonment,  1 2, 

412 
Commitment  before  sentence  is  ren- 
dered, 12,  412 
Commitment  to  county  jail,  12,411 
Costs,  12,  412 

Fine  and  imprisonment,  12,  411 
General  provision,  12,  411 
Joinder  of  misdemeanors,  12,  412 
"  Or"  not  read  as  "and,"  12,  411 
Motion  in  arrest  of  judgment,  2  i ,  1067 
New  trial,  i  6,  607 
Nunc  pro  tunc,  12,  80 
Place  of  Rendition,  2  i ,  1067 
In  judge's  chamber,  21,  1067 
In  open  court,  21,  1067 
Postponement  to  a  subsequent  term,  z  i , 

1067 
Postponing  until  a  future  day,  z  r,  1067 
Presence  in  court,  see  infra.  Formali- 
ties. 
Presence  of  Prisoner 
Homicide,  g,  657 
Proclamation  of- silence,  21,  1069 
Punishment,  2  i ,  1076 

See  infra.  Capital  Sentence  ;  Fine; 
Imprisonment;    Surety  to  Keep 
the  Peace;  When  Conviction  Is 
ON  More  Counts  than  One. 
Assessed  by  jury,  2  i ,  1072 
Court  imposing,  21,  1072 
To  conform  with  law,  2  i ,  1076 
Question  of  anything  to  say,  see  infra, 

Allocutus. 
Recapture  after  expiration  of  time   for 

which  imprisoned,  10,  199 
Relief  against,  in  equity,  12,  139 
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Rendition,  see  infra,  Allocutus;  For- 
malities; Place  op  Rendition; 
Time  of  Rendition. 

Repeal  of  statute  before   sentence,  23, 

Reprieve,  2  i,  19 
Bes  Judicata,  2  i ,  256 

See  generally.  Jeopardy. 

Civil   action  relating  to  same  matters, 

2  1 ,  257 
Distinguished  from  civil  actions,  21, 

256 
Examples,  2  i,  256-258 
Identity,  2  i ,  256 
In  general,  2  i,  256 
One  of  a  series  of  crimes,  2  i ,  257 
Public  as  party,  2  i ,  256 
Strict  application  of  rules  in  criminal 

suits,  2  1 ,  256 
Whether  criminal  sentence  is  evidence 

in  civil  case,  2  i ,  257 
Whether  evidence  in  civil  case  admissi- 
ble in  criminal  suit,  2  i ,  258 
Special  judge,  12,  28 

Stattitory   provision   that  sentence  shall 
be   pronounced  in   a  certain  time,  2  i , 
1067 
Style,  see  infra,  Form  and  Style. 
Sunday,  24,  577 

Surety  to  Keep  the  Peace  and  Good  Be- 
havior 

Court  may  require  as  part  of  sentence, 
4,  727 
Suspension,  2  i ,  1083 

Conflict  of  authority,  2  i ,  1083 
For  a  definite  time,  2  i,  1083 
For  an  indefinite  time,  21,  10S3 
Power  of  court,  2  i,  1083 
Temporary  suspension,  2  i,  10S3 
Time   and   place   of  execution  of  death 

sentence,  2 i,  1074 
Time  of  imprisonment,  2  i ,  1074 
Time  of  rendition,  21,  1067 
Waiver  of  statutory  right,  2  i ,  1067 
When  Conviction  Is  on  More  Counts  than 
One,  2  1 ,  1078 
In  general,  2  i,  1078 
Which    Charge    Different    Offenses,    2 1 , 
1079 

Examples,  21,  1080,  1081 
Imprisonment   for   a   specified   time 

under  each  count,  2  i,  1080 
Object    of    allowing    two    or    more 
offenses   to   be   charged   together, 
2  I,  1079 
Separate  sentences  for  each  offense, 

2  1 ,  1080 
States     not    permitting    cumulative 

sentences,  2 i ,  1080 
Tweed  case,  21,  1080 
Whether  punishment  should  be  con- 
solidated into   one   sentence,    21, 
1080 
Which    Charge    the   Same   Offense,  2 1 , 
1079 

Bad  counts,  2  i,  1079 
English  practice,  2 1 ,  1079 
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Error,   2  i ,  1079 

Greater  than  can   be   supported  by 

the  good  counts  alone,  2  i ,  1079 
Rendering  judgment  on   the  count 
•which  charges  the  highest  offense, 
21,  1079 
Rendering  sentence  on  each  count  to 

run  concurrently,  21,  1079 
Rendition  of  a  consolidated  sentence 
upon  all  the  counts,  2  i,  1079 
SEPARATE 

Separate  examination,  2  i ,  1088 
Separate  trade,  14,  670 
SEPARATE   MAINTENANCE,  see   Ali- 
mony. 
SEPARATE  PROPERTY  OF  MARRIED 
WOMEN,  22,  I 
See  Community  Property  ;  Husband 

AND  Wife;  Married  Women. 
See     generally.     Marriage     Settle- 
ments. 
Acknowledgment,  see  infra,  Deeds. 
Admissions  of  husband,  9,  352 
Bills  and  Notes 

Notes  *made  for  the  benefit  of,  z,  348, 

349 
Of  married  women,  2,  349 
Statutory  Separate  Property,  2  2 ,  49 
Accommodation  note,  22,  49 
Accommodation  of  her  husband,  22, 

49 
Contract  of  suretyship,  2  2 ,  52 
Estoppel,  22,  51 
Joint  note  with  husband,  2  2 ,  50 
Note   for  benefit  of  her  business  or 

estate,  22,  50 
Note  given  to  husband,  22,  51 
Power  to  charge  by  bond,  2  2,  52 
Recital,  22,  52 

Where  married  woman  not  allowed 
to   enter   into   contract   with    her 
husband,  22,  51 
Whether   note   is  binding   upon   her 
separate  estate,  2  2 ,  49 
Conflict  of  Laws 

Property  brought  from  abroad,  22,  41 

Contract  in  evasion  of  marriage,  14,  481 

Contracts  with  husband  relating  to,  9,  792 

Conveyance,  9,  32-34 

See  infra.  Deeds. 

By  wife  passes  only  equitable   title,  5, 

429 
Necessity  of  husband  joining,  g,  32-34; 
1 4 ,  629 
Creation 

Equitable  separate  froferty,  see  infra, 
EciyiTABLE  Separate  Property. 
Crops,  22,  33 
Curtesy,  4,  965,  967 

Effect  of  Acts  on  Husband's  Curtesy,  4, 
965,  967;   22,  57 

Ciirtesy  at  time  of  devise,  2  2 ,  57 
Curtesy  defeated  by  conveyance,  22, 

57 
Examples,  22,  57,  58 

If  wife  dies  intestate,  22,  57 

In  general,  22,  57 
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SEPARATE  PROPERTY  OF  MARRIED 

WOMEN— C<j»<'rf 
Deeds 
Acknowledgment,  14,  627-629;  22,  42 
See    Acknowledgment;    Deeds; 

Married  Women. 
Against  whom  fraud  may  be  claimed, 

14,633 

Bona  iide  purchaser,  1 4,  633 

Certificate,  14,  630 

Bona  fide  purchasers,  i  4,  630 
Conclusiveness,  14,  630,  633 
Necessity,  14,630 
Parol  evidence,  14,  631 
Perfect,  14,633 
Prima  facie  evidence,  1 4 ,  630 
Reformation  in  equity,  1 4,  631 
Validity   of  deed  without,  14,  630 
What  it  must  show,  14,  930 

Duress,  14,633 

Forgery,  14,  633 

Fraud,  14,633 

Impeachment  of  certificate  by  officer, 
14,633  r 

Party  with  notice  of  defects,  14,  633 

Privy  examination,  14,  629 

Unsupported  testimony  of  wife,  14, 

633 

When    no  special   acknowledgment 
necessary,  i  4 ,  630 

Whether  husband  and  wife  must  ac- 
knowledge at  same  time,  1 4,  630 
Agreement  to  Give  Deed,  i  4,  635 

Acknowledgment,  14,635 

Enforcement  in  equity,  i  4, 635,  636 

Equitable  separate  estate,  14,  636 

Examples,  14,  635 

Formalities,  14,  635 

Husband's  agreement  to  convey,  14, 

637 
Joinder  of  husband,  14,  636 
Privy  acknowledgment,   i  4,  635-637 
Property  held  as  trustee,  1 4 ,  635 
Specific  performance,  14,  637  ' 
Validity,  14,  635 
When  agreement  is  valid,  14,  636 
Where  her  contracts  are  valid,    14, 

636 
At  Common  Law,  1 4,  626 
Barring  dower,  14,  627 
Civilly  dead,  14,  627 
Fines  and  common  recovery,  14,627 
In  general,  14,  626 
Joint  deed  of  husband  and  wife,   14, 

627 
Statutes,  1 4,  627 
Validity,  14,  626 
When  valid,  14,  627 
Avoidance,  14,633 

Acknowledgment  of  signature,    14, 

633 
Against  whom  fraud  may  be  claimed, 

I  4,  633 
Assent  during  coverture,  14,634 
Bona  fide  purchaser,  14,  633 
Certificate  perfect,  14,  633 
Conclusiveness  of  certificate,  14,633 
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Declaration,  14,634 

Denying  assent,  14,  634 

Denying  having  read  deed,  1 4,  634. 

Duress,  14,633 

Examples,  1 4,  634 

Forgery,  14,633 

Fraud,  14,  633 

Impeachment  of  certificate  by  offi- 
cer, 14,  633 

Party  with  notice  of  defects,  1 4 ,  633 

Res  gestae,  14,  634 

Unsupported  testimony  of  wife,  14, 
633 
Confirmation,  14,631 

By  act  of  party,  1 4,  631 

By  Courts  of  Equity,  14,  632 
Capacity  of  party,  14,  532 
Deeds  which  should  be  recognized 

in  good  conscience,  14,  633 
Examples,  14,  632,  633 
In  general,  14,632 
Invalid  at  law,  14,  632 
Reformation,  14,  632 
To  prevent  injustice,  14,  633 
When  grantor  has   power  to  con-  . 
vey,  14,  632 

By  Curative  Statutes,  i  4,  631 
Validity,  14,  631 

When  authorized  by  constitution, 
14,631 

Effect  of  subsequent  assent,  1 4 ,  631 

Illustration,  14,  631 

Intermediate  deed,  14,  631 

Necessity  of  reacknowledgment,  14, 
631 

Necessity  of  redelivery,  14,  631 

Parol  adoption,  14,  631 
Ecpiitable  Separate  Property,  1 4 ,  628 

Capacity,  14,  628 

Formalities,  i  4,  628 

Rule  to  determine  capacity,  1 4 ,  628 
Execution,  14,  629 
Joinder  of  Husband,  g,  32;  14,  629 

At  common  law,  14,  629 

Necessity,  14,  629 

Signature  alone,  14,  629 

When  unnecessary,  14,629 
Powers  of  Attorney,  14,  634 

Executing  private  power,  14,  634 

Formalities,  1 4,  635  / 

Joinder  of  husband,  14,  635 

Necessity  of  privy  examination,  14, 

63s 
Power  by  implication,  1 4 ,  634 
Property   held   as   at  common  law, 

1 4 ,  634 
Release  of  dower,  14,  634 
Revocation  by  marriage,  14,  635 
Statutory  regulations,  14,  634 
Unconnected    with    conveyance    of 

land,  1 4 .  635 
When  she  has  powers  of  feme  sole, 
14,634 
Privy  examination,  14,  629 
Recording,  14,  629 
Statutory  Separate  Property,  14,628 
Capacity  in  general,  14,  628 
Vol.  H. 
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Compliance  with  statute,  14,  628 
Confirmation,  14,628 
Examples,  i  4,  628 
Particular   mode   of  execution,    14, 

628 
Where   no  forms   ars  prescribed  by 
statute,  14,  628 
Under  Statutes 

Acknowledgment,  14,627 
Compliance  with  statutes,  14,  627 
General  scope,  14,  627 
Definition,  22,2 

Paraphernalia,  see  Paraphernalia. 
Classification,  22,2 
In  general,  22,2 
Pin  money,  9,  847;   22,  3 
Statutory,  22,3 
Dower,  5,  gio 

Effect    of    statutes    relating  to  wife's 
separate  property,  5,  912 
Earnings  of  Wife,  i  4 ,  667  ;  22,  28 
Statutory  Provisions,  22,  29 

Earnings    in   connection    with    hus- 
band's property,  2  2,  32 
Equity  for  a  conveyance,  22,  31 
Express  provisions,  22,  29 
Husband  acting  as  wife's  agent,  22,32 
Keeping  boarders,  22,  32 
Retroactive  effect  of  statutes,  22,  30 
Where  husband  fails  to  provide  for 

wife,  2  2 ,  30 
Where  wife  lives  apart  from  her  hus- 
band, 22,  31 
What  are  earnings,  22,  28 
Where  mention  of  earnings  is  omitted 
in  statute,  22,  29 
Election 

Where   husband    has   purchased   with 
wife's  funds,  10,  48 
Equitable  Separate  Property,  9 ,  844,  848 ; 
22,4 

Suits  concerning,  see  generally.  Mar- 
ried Women. 
Absolute  divorce,  22,  25 
Construction,  22,6 

Decision  allowing  a  separate  estate, 

22,  7 
Decision  denying  a  separate  estate, 

22,8 
How  intention  is  gathered,  22,6 
In  general,  22,6 
Phrases  held  insufficient  to  create  a 

separate  estate,  22,  5 
Phrases  held  sufficient   to   create   a 
separate  estate,  22,  5 
Contracts,  g ,  794 ;  1 4 ,  606,  609 
By  agent,  14,  607 
•Estoppel,  14,  608 
Examples,  14,606-609 
Expressly  charged,  14,  608 
General  rules  determining  liability, 

1 4 ,  607-609 
How   intention    to   charge    may  be 

proven,  14,  608 
Implied  charge,  14,  608 
Intention  to  charge,  14,  60S 
Reasons  for  the  rule,  14,  607 
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Revocation,  14,  6og 

To  sell,  1 4,  606 

Wife's  deed  as  feme  sole,  14,  606 
Creation,  22,4 

Construction  of  instrument  creating, 
22,6 

Decision  allowing  a  separate  estate, 
22,  7 

Decision  denying  a  separate  estate, 
22,  8 

Evidence,  2  2,8 

How  created,  22,4 

How  intention  is  gathered,  22,6 

Instrument  necessary  to  create,  22,4 

Intent,  22,4 

Necessity  of  trustee,  22,4 

Orally,  22,  4 

Phrases  held  insufficient  to  create  a 
separate  estate,  22,5 

Phrases   held    sufficient   to    create  a 
separate  estate,  22,  5 

Settlement  proceeding  from  the  hus- 
band, 22,  6 

Whether  technical  words  necessary, 
22,  4 

Words  necessary  to  create,  22,  4 
Death,  22,  24 
Definition,  9,  848 
Effect  of  Statutes  on,  22,  26 

Construction  of  gift  in  trust,  22,  26 

In  general,  22,  26 

Jurisdiction  of  court  of  equity,  22,  26 

Object  of  statutes,  22,  26 

Whether  equitable  estates  may  still 
be  created,  22,  26 
How  Extinguished,  2  2 ,  24 

Absolute  divorce,  22,  25 

Death,  22,  24 

How  right  lost,  22,  25 

Identification  of  property,  22,  25 

Property  intermingled  with  that  of 
others,  22,  25 

Putting  property   in  husband's  pos- 
session, 22,  25 

Termination  of  coverture,  22,  24 

Wife's    participation    in    breach    of 
trust,  22,  25 
How  right  lost,  22,  25 
Husband  as  trustee,  22,4 
Identification  of  property,  2  2 ,  25 
In  Rhode  Island,  22,  21 
Necessity  of  technical  words,  g,  848 
Necessity  of  trustee,  9,  848;  22,  4 
Power  to  Charge,  9,  848;  22,  12 

Charging  by  implication,  22,  12 

Damages  from  failure  to  keep  prop- 
erty in  repair,  2  2 ,  24 

General  doctrine,  22,  12 

How  contract  is  enforced,  22,  23 

In  Alabama,  22,  13 

In  Arkansas,  22,  13 

In  California,  22,  13 

In  Colorado,  22,  14 

In  Connecticut,  22,  14 

In  District  of  Columbia,  22,  14 

In  England,  22,  12 

In  Florida,  22,  14 
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SEPARATE  PROPERTY  OF  MARRIED 

WOMEN— Co»i'<^ 
Equitable  Separate  Property — Cont'd 
Power  to  Charge — Cont'd 

In  Georgia,  22,  14 

In  Illinois,  22,  14 

In  Indiana,  22,  15 

In  Iowa,  22,  15 

In  Kansas,  22,  15 

In  Kentucky,  22,  16 

In  Maryland,  22,  16 

In  Massachusetts,  22,  16 

In  Michigan,  22,  17 

In  Minnesota,   22,  17 

In  Mississippi,  22,  17,  22 

In  Missouri,  22,   18 

In  New  Hampshire,  22,  19 

In  New  Jersey,  22,  19 

In  New  York,  22,  20 

In  North  Carolina,  22,  20 

In  Ohio,  22,  21 

In  Oregon,  22,  21 

In  Pennsylvania,  22,  21 

In  South  Carolina,  22,  21 

In  Tennessee,  22,  22 

In  Texas,  22,  22 

In  United  States,  22,  13 

In  Vermont,  22,  23 

In  Virginia,  22,  23 

In  West  Virginia,  22,  23 

In  Wisconsin,  2  2 ,  23 

Proceeding  in  rem  against  the  prop- 
erty, 22,  23 
Property    intermingled    with   that  of 

others,  22,  23 
Putting  property  in  husband's  posses- 
sion, 22,  25 
Suits  Concerning,  2  2 ,  24 

Answering  separately,  22,  24 

Effect  of  failure  to  make  wife  a  party, 
22,  24 

Husband's  creditors,  22,  24 

Joining  trustee,  22,  24 

Petition  without  her  husband,  22,24 

Power  to  sue  and  be  sued,  22,  24 

Setting    aside     fraudulent     convey- 
ances, 22,  24 

When  husband   should   be   made  a 
party,  22,  24 
Termination  of  coverture,  22,  24 
When  the  estate  exists,  9,  848 
Where  no  trustee  is  named,  22,4;  9,  848 
Where  wife  has  powers  of  a  feme  solC) 

9,848 
Whether   settlement   has   been   made, 

question  fordiscretion  of  court,  9, 848 
Wife's  participation  in  breach  of  trust, 

2  2 ,  25 
Wife's  powers  over  her  separate  prop- 
erty, 9,  848;  22,  12 
Estoppel,  14,  594;  22,  43 
Exchange,  2  2 ,  38 

Conversion  of  wife's  land  into  money, 

Personalty  received  m,  22,  38 
Whether  property  is  separate,  22,  38 
Garnishment,  8,  1156 
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Gifts,  22,  36 

Express  provision  in  the  statute,  22,  36 

Gift  by  parol,  2  2 ,  36 

Presumption  that  gift  was  intended  for 
separate  use,  22,  36 

Scope  of   the  words  "gift  or  grant," 
22,36,38 
Her  own  use,  8,  91 
Injunctions,  10,985 
Intention   to   charge   separate  estate,  2, 

349 
Interest 

Husband  debtor,  1 1,  399 
Joinder  of  husband,  14,  621 
Judgment 

Injunctions,  10,  892 
Lien  of  ju4gment,  14,  662 
Mingling  of  husband's  property,  14,574 
mortgages,  22,  53 

Consideration  of  mortgages,  22,  53 
Husband  and  wife  joining  in  mortgage, 
I        22,53 

Mortgage  for  debt  of  husband,  22,  53 
Mortgage  to  secure  debts,  2  2 ,  53 
Where  not  for  benefit  of  her  estate, 

22,  S3 
Wliere  not  for  benefit  of  wife,  22,  53 
Whether  mortgage  is  binding,  2  2 ,  53 
Owner,  1 7 ,  300 
Paraphernal,  17,312 
Paraphernalia,  17,  312 
Pin  money,  9,  847;  22,3 
Possession,  g,  802 

PoTver  of  disposition  of  equitable  sepa- 
rate property,  see  infra,  E(^itable 
Separate  Property. 
Povjer  of  -wife  as  to,  see  infra,  Statu- 
tory Separate  Property. 
Powers,  22,  43 

Power  to  Charge,  see  infra.  Statutory 

Separate  Property. 

Equitable  separate  froferty,  see  infra, 

EquiTABLE  Separate   Property, 

Property  conveyed  for  "  benefit "  of  wife, 

2,  180 
Keal  Property 

Conversion  into  money,  2  2 ,  38 
Statutory  Property  Acquired  by  Convey- 
ance, 22,  36 
Consideration,  22,  38 
Conveyance  to  the  prejudice  of  hus- 
band's creditors,  2  2 ,  37 
Deeds  of  bargain  and  sale,  22,  38 
In  general,  22,  36 
Leases,  22,  38 
Scope     of    the    words    "gift"    and 

"grant,"  22,  38 
Where  grantor  is  the  husband,'  2  2 ,  37 
Where   the  instrument  contains   no 
words  to  show  that  property  was 
meant  to  be  separate,  2  2 ,  36 
Repairs,  14,  625 
Replevin,  22,  33 
Restraints  on  alienation,  22,  11 
Resulting  trust,  10,  44 
Schedule,  9,  805 

Statutes  modifying  common  law,  5,  429 
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Statutory  Separate  Property,  22,26 

Effect   of  separate   property    acts   on 
husband's  curtesy,  see  infra,  Cur- 
tesy. 
Choses  in  action,  22,  40 
Conversion  of  real  property-  into  money, 

2  2 ,  38 
Damages  for  a  tort,  22,  41 
Descent  or  distribution,  22,  38,  39 
Earnings  of  Wife,  9,  819;  22,  28 
Statutory  Provisions,  2  2 ,  29 

Earnings  in  connection  with  hus- 
band's, property,  22,  32 
Equity  for  a  conveyance,  22,31 
Express  provisions,  2  2 ,  29 
Husband    acting  as  wife's   agent, 

22,32 
Keeping  boarders,  22,  32 
Retroactive  effect  of  statutes,  22, 

30 
Where  husband  fails  to  provide  for 

wife,  2  2 ,  30 
Where  wife  lives  apart  from  her 
husband,  22,  31 
What  are  earnings,  22,  28 
Where  mention  of  earnings  '  is  omit- 
ted in  statute,  2  2 ,  29 
Effect  of  Separate  Property  Acts  on  Hus- 
band's Curtesy,  22,  57 
Curtesy  at  time  of  devise,  2  2 ,  57 
Curtesy  defeated  by  conveyance,  22, 

57 

Examples,  22,  57,  58 

If  wife  dies  intestate,  2  2 ,  57 

In  general,  22,  57 
Effect  of  Statutes  on  Equitable  Separate 

Property,  22,  26 

Construction  of  gift  in  trust,  2  2 ,  26 

In  general,  22,  26 

Jurisdiction  of  court  of  equity,  2  2 ,  26 

Object  of  statutes,  2  2 ,  26 

Whether  equitable  estates  may  still 
be  created,  22,  26 
Husband  taking  title  in  himself  with- 
out consent,  22,  40 
Increase  or  Profits  of  Separate  Eatate, 

22,  32 

Crops,  22,  33 

Express  provisions,  2  2 ,  34 

Increase  of  domestic  animals,  22,  33 

Personalty,  22,  33 

Realty,  22,  33 

Replevin  by  wife,  22,  33 

Where  husband  assisted  in  earning, 

22>33 

Where  there  is  no  express  condition 
in  the  statute,  2  2 ,  32 

Whether  they  are  separate  estates, 
22,  32 
Insurance  policy  for  wife's  benefit,  22, 

40 
Liability  for  Husband's  Debts,  2  2 ,  55 

Charging   separate    estate   for  hus- 
band's benefit,  22,  56 

Examples,  22,  ^5,  56 

Exemptions,  22,  55 

Husband  as  wife's  agent,  22,  56 
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In  general,  22,  55 
In  the  absence  of  fraud,  22,  56 
Statutes,  22,  55 
Torts,  2  2,57 
Powers  of  wife,  2  2,  41 
Power  to'  CUarge,  22,  44 
Bonds,' 2 2,  52 

By  agency  of  husband,  2  2 ,  54 
By  Contract,  2  2 ,  44 

Attorney's  fees,  2  2 ,  49 

Contract  of  suretyship,  22,  47 

Contracts  which  inure  to  her  bene- 
fit, 22,  46 

Cost  of  a  suit,  22,  49 

Examples,  22,  44-49 

In  general,  22,  44 

Intent  to  charge,  22,  45 

Necessaries,  22,  46 

Power  to  confess  judgment,  2  2,  49 

Where  there  is  no  separate  estate, 

22,45 
By  Mortgages,  2  2 ,  53 

Consideration  of  mortgage,  22,  53 
Husband  and  wife  joining  in  mort- 
gage, 22,  53 
Mortgage  for  debt  of  husband,  22, 

53 
Mortgage  to  secure  debts,  2  2,  53 
Where  not  for  the  benefit  of  her 

estate,  22,  53 
Where  not  for  the  benefit  of  wife, 

22>  S3 
Whether  mortgage  is  binding,  22, 

53 
By  Promissory  Notes,  22,  49 
Accommodation  note,  22,  49 
Accommodation  of  her  husband, 

22,  49 
Contract  of  suretyship,  2  2 ,  52 
Estoppel,  22,  51 
Joint  note  with  husband,  22,  50 
Note  for  the  benefit  of  her  business 

or  estate,  22,  50 
Note  given  to  husband,  22,  51 
Note  not  in  reference  to  her  sepa- 
rate property,  22,51 
Power  to  charge  by  bond,  22,   52 
Recital,  22,  52 

Where    married   woman   not    al- 
lowed to   enter  into  a   contract 
with  her  husband,  22,  51 
Whether  note  is  binding  upon  her 
separate  estate,  22,  49 
Power  to  Transfer,  22,41 
Acknowledgment,  22,  42 
Contracts  to  convey,  2  2 ,  43 
Covenants,  22,  43 
Estoppel,  22,  43 
Husband's  consent,  22,  44 
Husband's  curtesy,  22,  44 
In  Alabama,  22,41 
In  California,  22,  42 
In  Georgia,  22,  42 
In  Maryland,  22,  41 
In  Minnesota,  22,  42 
In  New  York,  22,  42 
In  Texas,  22,  42 
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SEPARATE  PROPERTY  OF  MARRIED 

WOMEN— Co«/V 
Statutory  Separate  Property — Cont'd 
Power  to  Transfer — Con  I'd 

Lease,  22,  44 

Mode  of  transfer  prescribed  by  legis- 
lature, 2  2,  41 

Power  of  attorney,  2  2 ,  43 

"  Same  rights  and  powers  as  if  un- 
married," 22,  41 

Specific  performance,  22,  43 

Statutory  provisions,  2  2 ,  41 

Whether  husband  must  join  in  deed, 
22,  44 
Freaumption  as  to  Wbether  Property  Is 

Separate  or  Not,  2  2 ,  26 

Examples,  22,  26-28 

In  general,  22,  26 

Money,  22,  27 

Negotiable  securities,  22,  27 

Personal    property    where   husband 
and  wife  are  living  together,  2  2 , 

27 
Possession    of    chattels    by    married 

women,  22,  26 
Property    acquired   after  marriage,  22, 

2S 
Property  Acquired  by  Exchange,  22,  38 
Conversion  of  wife's  land  into  money, 

22,  38 
Personalty  received  in  exchange,  2  : , 

38 
Whether  propert3'   is   separate,    22, 

38 
Property  Acquired  by  Gift,  2  2 ,  36 

Express  provision  in  the  statutes,  22, 

36 
Gift  by  parol,  22,  36 
Presumption  that  gift  was  intended 

for  separate  use,  22,  36 
Scope  of  the  words  "gift  or  grant," 
22,  36,  38 
Property  acquired  by  succession,   22, 

38 
Property  acquired  by  will,  2  2 ,  38 
Property  brought  from  abroad,  22,  41 
Property  held  by  husband  in  trust,  22, 

39 
Property   owned   at  time  of  marriage, 

22,  28 
Property    purchased    hy    husband    for 

wile,  22,  35,  40 
Property  Purchased  with  Wife's  Money, 

22,  34,  40 

Competency  of  witness,  22,  36 

Earnings   of  the    wife  prior  to    her 
marriage,  22,  34 

Husband  as  wife's  agent,  22,  35 

Listed  in  husband's  name,  22,  35,  36 

Money  acquired  subsequently  to  the 
marriage,  22,  34 

Money   lent  by  wife  to  husband,  22, 

35 
Partly   purchased  with  wife's  funds, 

22",  35 
Presumption    that    whole    property 

belongs  to  husband,  22,  35 
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Whether  it  belongs  to  the  wife,  22^ 

34 
Whether  subject  to  husband's  debts,- 

22,34 

Keal  Property  Acquired  by  Conveyance,. 

22,  36 

Consideration,  22,  38 

Conveyance  to  the  prejudice  of  hus- 
band's creditors,  22,  37 

Deeds  of  bargain  and  sale,  22,  38 

In  general,  22,  36 

Leases,  22,  38 

Scope  of  the  words  "gift"  and 
"  grant,"  22,  38 

Where  grantor  is  the  husband,   22, 

37 
Where  instrument  contains  no  words 
to  show  that  property  was  meant 
to  be  separate,  22,  36 
Rights  and  liabilities  of  husband,  22, 

57 
What  constitutes,  22,  26 
Wills,  22,  54 
Succession,  22,  38 

Suits  concerning  separate  equitable  prof - 
erty,  see  infra.  Equitable  Separate 
Property. 
Suretyship 

Mortgage  of  wife's  separate  property  to- 
secure  the  debt  of  her  husband,  24, 
720 
Whether  married  woman  may  bind  her 
separate  estate,  24,  731 
Torts,  9 ,  796 ;  2  2 ,  41 

Liability  for  husband's  torts,  9,  796;  22, 

57 
Torts  of  husband,  9,  796;  22,  57 
Trusts  for,  6,  716 
Wife's  Earnings,  9,  S19;  22,  28 

Gift  to  husband,  9,  820 

Husband  as  garnishee,  9,  819 

Husband's  creditor's  right,  9,  820 

Prospective  construction,  9,  820 

Provision  that  earnings  shall  be  sepa- 
rate property,  9,  S19 

Services     rendered     to     husband,    9, 
820 

Suit  for  earnings,  9,  819 

When  statutes  do  not  especially  refer 
to  earnings,  9,  819 

Wife's  right  to  contract  for  her  services, 
9,  819 
Wife's  equity  to  a  settlement,  9,  847 
Wife's  personalty,  9,  844 
Wife's  power  to  alienate,  5,  429 
Wife's  right  to  support,  g,  816 
Will  of  Equitable  Separate  Estate,  1 4 ,  596 ; 

22,  10 

Husband's  curtesy,  14,  596 

Realty,  i  4,  59^ 

Three  views  of  married  woman's  pow- 
ers, 14,  596 

Will  to  husband,  14,  596 
Wills,  see  Married  Women. 

Property  acquired  by  will,  22,  38 

Statutory'  separate  property,   14,  598; 

22.54 
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SEPARATION  (HUSBAND  AND  WIFE), 

22,58 

Definition,  22,  58 

Definition  of  separation  of  deeds,  22,  58 

Insane  complainant,  5,  770 

Living  apart,  13,  971 

Rescission,  22,  70 

Separation  Deeds,  2  2 ,  59 

See  Marriage  Settlements. 

Agreement  by  which  suit  is  avoided, 

22.58.59 
Avoidance,  2  2 ,  70 

As  to  grounds  for  the  rescission  of 
contracts  generally,  see  Rescis- 
sion. 

Adultery,  22,  70 

Adultery  while  living  apart,  22,  71 

Coverture,  22,  70 

Examples,  22,  70-72 

Fraud,  22,  70 

Infancy,  22,  70 

Resumption  of  cohabitation,  3,  875  ; 
22,  7p 

Undue  influence,  22,  70 
Consideration,  2  2 ,  67 

As  between  the  parties,  22,  67 

Conciliation,  22,  66 

Examples,  22,  67 

Existing  creditors,  22,67 

Family's  interest,  22,  67 

Forbearance  not  to  sue  for  divorce, 
22,  67 

Husband's  duty  to  support  wife,  22, 
67 

Indemnifying  husband  against  wife's 
debts,  22,  67 

Mutual  consent,  2  2 ,  67 

Necessity,  22,  67 
Definition,  22,  58 
Effect,  22,  73 

As  to  divorce,  22,  75 

In  general,  22,  73 

Power  of  wife,  22,  73 

Statutory  modifications,  22,  74 

Whether  bar  to  suit  for  divorce,  2a, 

75 
Effect  in  equity,   2  2 ,  59 
Enforcement,  22,  72 

Breach  of  covenants,  22,  72 

Examples,  22,  72 

In  equity,  22,  72 

In  general,  22,  72 

In  law,  22,  72 

Where  the  separation  has  not  taken 
place,  22,  72 
Essentials,  22,  67 
Forrn,  22,  66 
Historical  view,  22,  59 
In  England,  22,  59 
In  United  States,  22,  61 
Provision  for  CMldren,  22,  68. 

Arrangement  in  the  deed,  22,  69 

Child's  welfare,  22,  68 

English  law,  22,  69 

Example,  22,  68,  69 
Requisites,  22,  66 
Separation  in  pais,  22,  60 


587 


Statutes,  2  2,  61 
Generally,  22,  61 
In  Alabama,  22,  61 
In  Arizona,  22,  62 
In  Arkansas,  22,  62 
In  California,  22,  62 
In  Colorado,  22,62 
In  Connecticut,  22,  62 
In  Dakotas,  22,  62 
In  Florida,  22,  62,  87 
In  Georgia,  22,  62 
In  Idaho,  22,  62 
In  Illinois,  22,  62 
In  Indiana,  2  2 ,  62 
In  Iowa,  22,  62 
In  Kansas,  22,  62 
In  Kentucky,  2  2 ,  62 
In  Louisiana,  22,  63 
In  Maine,  22,  63 
In  Maryland,  22,  63 
In  Massachusetts,  22,  63 
In  Michigan,  22,  63 
In  Minnesota,  22,  63 
In  Mississippi,  22,  63 
In  Montana,  2  2,  64 
In  Nebraska,  22,  64 
In  Nevada,  2  2,  64 
In  New  Hampshire,  22,  64 
In  New  Jersey,  22,  64 
In  New  York,  22,  64 
In  North  Car51ina,  22,  65 
In  Ohio,  22,  65 
In  Oklahoma,  22,  65 
In  Oregon,  22,  65 
In  Pennsylvania,  22,  65 
In  Rhode  Island,  22,  65 
In  South  Carolina,  22,  65 
In  Tennessee,  22,  65 
In  Texas,  22,  66 
In  Utah,  22,  66 
In  Vermont,  2  2 ,  66 
In  Virginia,  2  2 ,  66 
In  Washington,  22,  66 
In  West  Virginia,  22,  66 
In  Wisconsin,  22,  66 
Wife's  power  to  contract,  22,  61 
Validity,  22,  59 

Whether  against  public  policy,  22,  59, 
60 
Separation  Without  Deed,  22,  75 
Witnesses,  see  Witnesses. 
At  common  law,  22,  75 
Contract  to  wife  as  a  feme  sole,  22,  75 
Examples,  22,  75-78 
Husband's  Liability  for  Wife's  Support, 
9,  816;  22,78 
See  Husband  and  Wife. 
Alimony,  22,  78 
Bona  fide  offer  to  return,  22,  83 
Borrowing  money,  2  2 ,  80 
Compulsory  Statutes,  2  2 ,  85 

Generally,  22,  85 

In  Alabama,  2  2 ,  86 

In  California,  22,  86 

In  Colorado,  22,  87 

In  Connecticut,  22,  87 

In  Dakotas,  22,  87 
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SEPARATION  (HUSBAND  AND  WIFE) 

—  Confd 

Separation  Without  Deed — Cont'd 
Husband's  Liability  for  Wife's  Support — 
Cont'd 
Compulsory  Statutes — Cont'd 

In  Delaware,  22,  87 

In  England,  22,  86 

In  Florida,  22,  87,  91 

In  Georgia,  22,  87 

In  Indiana,  22,  87 

In  Iowa,  22,  87 

In  Kansas,  22,  88 

In  Kentucky,  22,  88 

In  Louisiana,  2  2 ,  88 

In  Maine,  22,  88 

In  Maryland,  22,  88 

In  Massachusetts,  22,  85 

In  Michigan,  22,  88 

In  Minnesota,  22,  88 

In  Mississippi,  22,  88 

In  Missouri,  22,  88 

In  Nebraska,  22,  88 

In  New  Hampshire,  22,  88 

In  New  Jersey,  22,  89 

In  New  Mexico,  22,  89 

In  New  York,  22,  89 
"In  North  Carolina,  22,  89 

In  Ohio,  22,  89 

In  Oklahoma,  22,  89 

In  Pennsylvania,  22,  90 

In  Rhode  Island,  22,  90 

In  South  Carolina,  22,  90 

In  Tennessee,  22,  90 

In  Texas,  22,  90 

In  Vermont,  22,  90 

In  Virginia,  22,  91 

In  Washington,  22,  91 

In  West  Virginia,  22,  91 

In  Wisconsin,  22,  91 

In  Wyoming,  2  2 ,  91 
Debts  incurred  by  wife,  22,  79 
Expenses  in  legal  proceedings,  22,  82 
Express  prohibition,  22,  81 
Funeral  expenses,  22,  82 
General  notification  not  to  give  wife 

credit,  22,  81 
Husband's  knowledge  of  goods  sup- 
plied, 22,  80 
In  general,  22,  78 
Insanity,  22,  85 
Medical  attendance,  22,  79 
Necessaries,  22,  79 

Furnished  at  peril   of  tradesman, 
22,  81 

Where   husband   was   wrongdoer, 
22,  82 
Pauper,  22,  85 

Presumption  of  agency,  22,  79 
Putting  wife  elsewhere  than  in  her 

own  home,  22,  83 
Ssevltia,  22,  83 
Separation  not  mutually  voluntary, 

22,  79 
Separation  with  sufficient  allowance, 

22,  So 
Statute  law,  22,  78 


What  are  necessaries,  2  2 ,  79,  80 
Where  husband  has  made  no  stipula- 
tion for  wife's  support,  22,  78 
Where  plaintiff  knows  that  husband 
has    discarded   wife   for    adultery, 
22,  84 
Wife  living  in  open  adultery,  22,84 
Wife  pledging  husband's  credit,2  2 ,  78 
Wife's  adulterj',  22,  84 
Wife's  bigamy,  22,  84 
In  Alabama,  2  2 ,  76 
In  Arkansas,  22,76 
In  California,  22,  76 
In  Idaho,  22,  76 
In  Illinois,  2  2 ,  76 
In  Kentucky,  22,  76 
In  Maryland,  22,  76 
In  M^assachusetts,  22,  76,  77 
In  Mississippi,  22,  77 
In  New  York,  22,  77 
In  Pennsylvania,  2  2 ,  77 
In  South  Carolina,  22,  77 
In  Texas,  22,  77 
In  Vermont,  22,  77 
In  Virginia,  22,  78 

Rights  and  liabilities  of  husband,  2  2, 75 
Rights  in  general,  22,  75 
SEPULCHER,  22,91 

5ee  Burial;  Cemeteries;  Dead  Body. 
SEQUESTRATION,  22,91 
See  Deposit. 

See  generally,  Attachment. 
Alimony 

Enforced  by,  i,  483 
Choses  in  action,  22,  97 
Contempt,  22,  94 

Disturbance  of  sequestrator,  2  2,  99 
Corporations,  22,  95 
Examples,  2  2 ,  95-97 
In  general,  22,  95 

To  enforce  judgment  against  corpora- 
tion, 22,  995 
Definition,  22,  91 
Discharge,  22,  98 
Appointment  of  receiver,  2  2,  98 
Death  of  defendant,  22,  98 
Garnishment,  8,  iioi 
In  Equity  Practice,  2  2 ,  92 
Abolishment,  22,  93 
Adoption  in  the  United  States,  22,  92 
Application  for  the  remedy,  2  2 ,  94 
Contempt,  22,  94 
Corporations,  22,  95 
Examples,  22,  95-97 
In  general,  22,  95 

To  enforce  judgment  against,  22,  95 
Examples,  22,92-94 
Examples  of  issuance,  22,  94495 
Grounds  for  the  issue  of  writ,  22,  94 
In  general,  22,  92 
Procedure,  22,  97 
Examples,  22,  97,  98 
In  general,  22,  97 
Return  of  paper,  2  2 ,  94 
Sequestrators,  2  2 ,  98 
Abuse  of  powers,  2  2 ,  99 
Account,  22,  99 
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Disturbances  as  contempt,  2a,  99 

Example  of  powers  and  duties,  22, 
98-100 

Fees,  22,  99 

Lease  of  property,  22,  99 

Powers,  22,  98 

Right  to  possession,  22,  99 

Sale  of  property,  22,  99 

Writ  of  assistance,  22,  99 
Superseded,  22,92 
Uses  of  the  process,  22,  94 
What  property  liable,  22,  97 
In  Louisiana  and  Texas,  22,  100 
Custody,  22,  102 
Damages  for  illegal  sequestration,  2  2, 

104 
Definition,  22,  91 
Evidence  in  mitigation  of  damages,  2  2 , 

105 
In  general,  22,  100 
Louisiana  code,  22,  100 
Measure  of  damages,  22,  104 
Mere  grounds  of  suspicion,  22,  loi 
Oath,  22,  100 

Provisions  of  the  Texas  statute,  22, 100 
Security  for  property,  22,  loi 
Surety,  22,  103 
The  affidavit,  22,  loi 

Lease  of  property,  22,99 

Beceivers 

Right  to  writ,  20,  114 

Sale  of  property,  22,  99 

To  enforce  decree  in  equity,  5 ,  390 

"Verification,  2  2 ,  97 
SERIAL  ASSOCIATIONS,  2,  607 
SERIOUS,  22,  los 

Serious  bodily  harm,  22,  105 

Serious  disease  or  sickness,  22,  105 
SERVANT,  14,30s 

See  Master  and  Servant;  Msnial. 

Compensation  of 
Implied,  3,  379 

Contractor,  14,  305 

Overseer,  14,  305 

Reporter,  14,  305 

Secretary,  14,  305 
SERVE,  22,  106 
SERVICE,  22,106 

For  his  services,  8,  92 

Like  services,  13,664 

Personal  services,  1 8 ,  407 

Services  rendered  in  obstruction  of  jus- 
tice, 14, 783 

Since  last  entering  service,  12,  905 
SERVICE  OF  PROCESS,  22,  107,  162 

See  Default;  Foreign  Attachment; 
Mittimus;  Process;  Subpcena; 
Summons. 

See  generally.  Notice. 

As  to  garnishment,  see  Garnishment. 

As  to  judgment  by  default,  see  Default. 

As  to  liability  of  sheriff,  constable,  or 
other  officer  for  false  imprisonment, 
see  False  Imprisonment. 

Effect  of  return,  see  Return. 

In  forcible  entry  and  detainer,  see  For- 
cible Entry  and  Detainer. 
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Subpoena,  see  Subpcena. 
Warrants,  see  Warrants. 
Abbreviations  in  return,  1 ,  20 
Abode 

"  Last  place  of  abode,"  12,  905 
Usual  place  of  abode,  22,  149,  150,  152 
Action  Against  Sheriff   for  False  Return, 
22,  19s,  204 

Amendment  of    return  pending   pro- 
ceedings, 22,  202 
Parol  evidence,  22,  ig8 
AfBdavlt  of  Service,  22,  178 

Age  of  person  serving  writ,  22,  17S 
Allegations,  22,  178! 
County,  22,  178 
Examples,  22,  178 
Form,  22,  178 
Irregularities,  22,  178 
Nature,  22,  178 
Process,  15,  385 
Statutory  origin,  22,  178 
Where  served  by    another    than    the 
sheriff,  22,  178 
Agents,  22,  158 
Ambassadors,  3,  772;  22,  162 

See  Consuls  and  Ambassadors. 
Amendment,  2  2 ,  108 

Amendment  of  the  return,  see  infra. 

Return. 
Effect  of  amended  return,  22,  195 
Obtaining  leave  to  amend,  22, 193 
Answer 

Putting  in  as  waiver  to  defense,  22,  170 
Appearance 
Waiver  by,  22,  169 

Appearance  to  object  to  process,  22, 

169 
Application  for  continuance,  22,  169 
Examples  of  appearance,  22,  170 
Filing  a  plea,  22,  169 
Ignorance  of  defendant  as  to  validity 

of  process,  22,  172 
In  general,  22,  168 
Instances  of  non-appearance,  2  2, 170 
Motion  to  dismiss  the  suit,  22,  171 
Process  void,  22,  172 
Putting  in  a  demurrer,  22,  169 
Putting  in  an  answer,  22,  170 
Securing  a  change  of  venue,  22,  170 
Submitting  to  a  trial   upon   merits, 
22,  170  ' 

What  is  an  appearance,  22,  169 
Arrest  of  judgment,  1 2 ,  147A 
Assault 

Officer  defending  himself  against  vio- 
lence, I,  792 
Attachment 

Dies  non  juridicus,  22,  112 
Attorneys,  22,  158,  163 

Acknowledgment  of  the  service,  2  2 ,  173 
Authority  to  accept  service,  1,954 
Whether  exempted    from    service    of 
process,  22,  163 
Binding  effect  of  judgments  where  de- 
fendant has  not  been  served  with  proc- 
ess, 3,  712 
Bookkeepers,  22,  123 
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SERVICE  OF  PROCESS— Co»!!'rf 

By  Mail,  2  2,  159 

See  Notice. 

Address,  22,  160 

Examples,  22,  160 

In  general,  22,  159 

Postage  prepaid,  2  2 ,  160 

Requisites,  22,  160 

Statute  strictly  followed,  22,  160 

Statutory  process,  22,  159 

When  service  is  complete,  22,  160 
By  Whom  Service  Is  Made,  22,  108 

Age  of  party,  22,  iii 

Appointment  of  deputy  generally,  22, 
112 

Constable,  22,  109 

Coroners,  22,  109 

De  facto  or  de  jure  officer,  22,  108 

Directed  to  wrong  officer,  22,  109 

Indorsement    of  authority  to   serve  a 
process,  22,  iii 

Indorsement  of  deputation,  22,  iii 

Interest, '22,  109 

Marshal,  22,  no 

New  York  code  of  civil  procedure,  22, 
III 

Officer  of  county  where  service  is  made, 
22,  109 

Party  must  be  disinterested,  22,  iii 

Person  not  duly  authorized,  22,  iii 

Service  by  Deputy,  5,628;  22,  109 
See  generally,  Deputies. 

Service  by  indifferent  person,  22,  no 

Service  by  minor,  22,  in 

Service  by  party  to  the  suit,  22,  no 

Sheriff,  22,  108 

Under  code  practice,  22,  ni 

Where   sheriff  and   deputies  are   dis- 
qualified, 22,  109 

Whether  process  must  be  served  by 
sheriff  addressed,  22,  108 
Cbange  of  Venue 

Effect  upon  defective  process,  22,  170 

Power  of  court  to  amend  return  after, 
22,  205 
Collateral  attack  upon  return,  see  infra. 

Return. 
Computation  of  time,  22,  113 
Conclusiveness  of  return,  see  infra,  Re- 
turn. 
Constable,  22,  109,  567 
Constitutional  Law,  22,  127 

Statute  providing  for  manner  of  service 
which  conflicts  with  charter,  22,  127 
Constructive  Service,  22, 152 

See  infra.  Return. 
Consuls   and  ambassadors,  3,  772;    22, 

162 
Continuance 

Application   as   waiver   of  defects   in 
service,  2  2 ,  169 
Coroner,  22,  109 
Corporations,  4,  283;  22,  184 

See  infra.  Foreign  Corporations, 
Insurance  Companies. 

Agent  provided  by  statute,  22,  185 

Character  of  agency,  22,  184 
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Examples   of   insufficient    return,  22, 

186-188 
Examples  of  sufficient  return,  22,  185, 

186 
How  Served,  22,  116 

Absence  of  superior  appearing  in  re- 
turn, 22,  125 
Actions  by  officers  against  a  corpo- 
ration, 22,  119 
At  common  law,  22,  116 
Chief  or  subordinate  officers,  22,  125 
Constitutionality  of  statutes  conflict- 
ing with  charter,  22,  117 
Counties,  22,  127 
Distringas,  22,  116 
Examples,  22,  119-121 
JForeign    corporations,    see    infra. 

Foreign  Corporations. 
In   absence  of  statutory  provisions, 

22,  117 
In  general,  22,  116 
Locality  of  Service,  22,  126 
Manner  of  service,  22,  117 
Municipal  corporation,  22,  126 
New  York  statutes,  22,  117 
Resignation    of    officer    to    prevent 

service,  22,  121 
Rule  of  construction,  22,  118 
School  districts,  22,  127 
Service  on  lessee   of  railroad   com- 
pany, 22,  121 
Service    on    person    agent  for   two 

companies,  22,  121 
Service  Upon  Agents,  22,  119 
Agent  upon  whom  service  is  not 

authorized  by  statute,  22,  124 
Bookkeepers,  22,  123 
Compliance  with  statute,  22,  124 
"General  agent,"  22,  119 
Local  agents,  22,  123 
Local  express  agent,  22,  123 
"  Managing  agent,"  22,  123 
"  Special  agent,"  22,  122 
Ticket  and  depot  agents,  22,  123 
Service  upon  a  mere  member,  22, 

119 
Service  upon  an  officer  who  is  plain- 
tiff in  suit,  22,  1 19 
Service  upon  civil  engineer,  2  2 ,  120 
Service  upon  conductor,  22,  120 
Service  upon  de  facto  officer,  22,  iig 
Service  upon  de  jure  officer,  22,  119 
Service  upon  directors,  22,  120 
Service  upon  highest  officer  found  in 

county,  22,  120 
Service  upon  one  not  an  officer  of 

the  corporation,  22,  119 
Service  upon  receivers,  2  2 ,  120 
Service  upon  secretary,  22,  120 
Service  upon  stockholders,  22,  119, 

120 
Service  upon  treasurer,  22,  120 
Service  upon  vice-president,   22,  119 
Societies  and  clubs,  22,  127 
Statutory  regulations,  22,  117 
Sufficiency  of  notice,  22,  118 
Towns,  22,  127 
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Where  corporation  is  "found,"   22, 

126 
Where   railroad  is  operated   b_v   re- 
ceivers, 22,  120 
Where    statute    capable    of   double 

construction,  22,  ii8 
Whether  absence  of  superior  oflacer 

must  be  shown,  22,125 
Whether  appearance  could  be  com- 
pelled, 22,  116 
Whether  corporation  charged  with 

criminal  offense,  22,  118 
Whether  statutory  method  is  exclu- 
sive, 22,  117 
Impairment  of  obligation  of  contracts, 

8,625 
Name  of  officer,  22,  184 
Officer  or  agent  upon  whom   service 

was  made,  22,  184 
Place  of  service,  22,  185 
Service  on  directors,  4,  284 
Service  on  individual  member  of  cor- 
poration, 4,  284 
Time,  place,  and  manner,  22,  184 
Upon  whom  service  should  be  made,  4, 

284 
When  return  insufficient,  22,  185 
Whether  full  name  of  officer  must  be 
given,  22,  184 
Counties,  22,  127 
Cilmliial  Process,  22,  113 

See  Warrants. 
Sate 

Amendment,  22,  202 
Date  of  return,  22,  180 
Decoying  Person  Within  Jurisdiction,  2  2, 166 
In  general,  22,  166 
Validity  of  the  service,  22,  166,  167 
De  facto  officer,  22,  108 
Demurrer 

As  waiver  of  defects  in  process,  22, 169 
Deputy  sheriff,  5,  628;  22,  109 
Deputy's  return,  22,  176 
Dies  non  juridicus,  22,  112 
Directors,  22,  120 
Distinction  between  defective  service  and 

total  want  of  service,  2  2 ,  161 
Divorce,  5,  810;  22,  145 
Examples,  22,  145,  146 
In  general,  5,  810;  22,  145 
Necessity  of  actual  service,  22,  146 
Personal  notice,  22,  145 
Publication,  5,  759,  810;  22,  145 
Whether  divorce  is  in  rem  or  in  per- 
sonam, 22,  145 
Double  service,  22,  159 
Eflfect  of  amendment,  22,  108 
J^Jectment,  6,  211,  245^ 
In  Florida,  6,  211 
In  Georgia,  6,  211 
In  Illinois,  6,  211 
In  Indiana,  6,  211 
In  Iowa,  6,  211 
In  Minnesota,  6,  211 
In  Pennsylvania,  6,  211 
Election  officers,  22,  163 
■"  Executed,"  22,  180 
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Find,  7,974 

Fire  insurance.,  see  infra.  Insurance. 

Force   which    officer    may    use   without 

being  guiltj'  of  assault,  i,  793 
Foreign  Corporations,  8,  382,  390;  22,  127 

See  infra,  CORPORATIONS;  Insur- 
ance. 

Agent  in  the  transaction  out  of  which 
the  suit  arises,   8,  388 

Agent  not  a  resident,  8,  386,  387 

Agent  of  manufacturing  company,  8, 
388 

Agents  generally,  22,  130 

Appointment  of  agent  to  accept  service, 
22,  128 

At  common  law,  8,  382 

Attorney  at  law,  8,  3S8;  22,  130 

Attorney  of  record,  8,  387 

Baggage  agent,  8,  388 

By  statute,  8,  382 

Captain  of  steamboat,  8,  389 

Conclusiveness  of  service,  8,  389 

Conclusiveness  of  sheriff's  return,  8,  389 

Conflict  of  opinion  as  to  service  on 
officers  casually  in  a  state,  8,  384,  385 

Consent  of  foreign  corporation  to  con- 
ditions, 8,  383 

Corporation  must  be  engaged  in  busi- 
ness in  state,  22,  132 

Death  of  appointed  agent,  22,  131 

Effect  of  constructive  service  in  suits 
in  personam,  22,  133 

Effect  of  personal  judgment  rendered 
upon  constructive  service,  22,  133 

Estoppel  by  plea  to  jurisdiction,  8 ,  382 

Evidence  to  show  valid  service  of  proc- 
ess, 8,  390 

Federal  courts  follow  state  law  as  to 
service  of  process,  8,  389 

Force  of  judgment  obtained  by  service 
on  officers  of  corporation  casually  in 
a  state,  8,  384 

General  superintendent  of  an  express 
company,  8 ,  387 

Highest. resident  official,  22,  128 

How  regularity  of  service  is  tested,  8, 

390 
Implied  conditions,  8,  383,  384 
In  Massachusetts,  8,  386 
Insurance  agent,  8 ,  387 
In  the  absence  of  statute,  22,  127 
Local  agent  of  a  commercial  agency, 

8,387 
Local  agent  of  insurance  company,  8, 

388 
Local  agent  of  slate  quarry,  8,  387 
managing  Agent,  8,  386;  22,  129 
Complete  charge,  22,  129 
Examples,  22,  129 
Who  is  a  managing  agent,  2  2 ,  129 
Managing  agent  of  a  bank,  8,  387 
Miscellaneous  matters  relating  to  serv- 
ice of  process,  8;  389 
Necessity  of  express  power  of  attorney, 

8,389 
Officer  or   agent  casually   within   the 
state,  22,  132 
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SERVICE  OF  PROCESS— Co«i;'rf 
Foreign  Corporations — Cont'd 

Officer  or  agent  inveigled  into  the  jur- 
isdiction, 22,  132 

Personal  judgment  wiiere  service  is  on 
authorized  agent,  22,  133 

Power  of  legislature  to  declare  what 
shall  constitute  sufBcient  service,  8, 
382, 

Power  of  legislature  to  provide  service, 
22,  128 

Railroad  conductor,  8 ,  388 

Railroad  treasurer,  8,  387 

Reasonable  conditions,  8,  384 

Regulation  of  statute,  8,  382 

Resident  agent,  22,  133 

Revocation  of  agent's  authority,  22,  131 

Section  foreman,  8,388 

Service  after  expiration  of  agency,  22, 
130 

Service  by  publication,  22,  133 

Service  upon  officer  casually  in  a  state, 
8,  384,  392 

Sufficiency  of  return,  8 ,  390 

Superintendent  and  general  managing 
agent  of  a  railroad,  8,  387 

Term  of  agency,  22,  130 

Ticket  agent,  8,  388 

Traveling  agent,  8,  388 

Voluntary  appearance,  8,  384 

When  served  as  on  domestic  corpora- 
tion, 22,  128 

Where  corporation  may  be  sued  at 
common  law,  8,  383 

Where  state  makes  conditions  as  to 
service  of  process,  8 ,  383 

Where  statute  provides  that  a  certain 
officer  shall  be  agent  to  receive  serv- 
ice, 22,  128 

Whether  corporation  has  failed  to  act 
in  the  premises,  22,  128 

Whether  corporation  is  "  found  "  within 
the  district,  8,  381 

Whether  statutory  method  exclusive, 
22,  128 

Who  are  the  proper  agents  for  service 
of  process,  8,  386 

Who  is  a  proper  agent,  2  2 ,  130 

Who  may  be  served  at  common  law,  8, 
382 
Functus  officio,  22,  159 
"  General  agent,"  22,  119 
General  nature  of  the  subject,  22,  107 
Governor  exempt,  8,  1406 
Holidays,  22,  112 
Husband  and  Wife,  14,  658;  22,  157 

See  infra,  Married  Women. 

Acknowledgment  of  service,  22,  173 

Separate  property  rights  of  wife,  22, 

157 
Service  upon  husband  alone,  22,  157 
Infants,  10,  690;  22,  155 

Different  from  adults,  22,  156 

In  Indiana,  22,  156 

In  Kentucky,  22,  155,  156 

In  Maine,  22,  156 

In  Missouri,  22,  156 
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In  New  York,  22,  156,  157 

Judgments,  i  2,  88 

Service  upon  guardian,  22,  155 

Statutory  regulations,  22,   155 

Strict  compliance  with  statute,  i  o,  689 

Summary  of  the  statutory  provisions. 

Waiver,  9,  155;  10,  689 
Injunctions 

Judgment    obtained    through     service 
upon  defendant,  10,  907 
Insanity,  11,  127,  128;  22,  156 
Insurance 
Foreign  Companies,  8,  387;  22,  131 
Examples,  22,  131,  132 
General  agent,  22,  132 
In  Iowa  statute,  22,  131 
In  Wisconsin  statute,  22,  131 
Local  agent,  22,  131 
Recording  agent,  22,  131 
Special  statutory  provisions,  22,  131 
Interest,  22,  109 
Joint  Parties 

No  personal  judgment  against  one  not 
served,  5,  475 
Judges,  22,  162 
Judgment  Against  Non-Resldents 

Without  personal  service,  i ,  1006 
Judgment  of  Sister  States 

Service  by  publication,  12,  148W 
Service  of  duly  authorized  agent,  12, 

148* 
Service  of  subsequent  process,  12,  i48» 
Service  served  at  defendant's  residence, 

12,  148™ 
Service  within  jurisdiction  of  court,  1 2 , 
I48w 
Justice  of  the  Peace,  1 2,  431 ,  436 

Waiver  of  defects,  1 2 ,  436 
"  Last  or  usual  place  of  residence,"  22, 

149,  ISO,  152 
Leavingcofy  of  process,  see  infra,  Man- 
ner OF  Service. 
Leaving  frocess  -with  member  of  defend- 
ant's family,  see  infra.  Substituted 
Service. 
Legislators,  22,  162 
Liability  of  Officer,  19,  490 

Acting  with  due  care,  i  9,  490 

Burden  of  proof,  i  g,  495 

Execution  process  regular  on  its  face, 

19,490 
Failure  to  perform  his  duty,  i  9,  493 
Mistake,  19,  495 
Negligence,  i9i  493 
Officer  de  facto,  i  9,  493 
Officer  with  notice  of  invalidity  of  proc- 
ess, 1 9 ,  492 
Personal  liability  where  failure  to  per- 
form duty  is  made  an  offense,  i  9 ,  495 
Person  specially  injured,  19,  493 
Process  illegally  issued,  19,490 
Process  void  on  account  of  the  uncon- 
stitutionality of  the  law,  i  9 ,  492 
Proximate  cause  of  injury,  19,  494 
Want  of  jurisdiction  appearing  upon 
the  face  of  the  warrant,  i  9,  491,  492 
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Want  of  jurisdiction  as  to  persons,  ig, 

490 
Want  of  jurisdiction   as  to  place,   19, 

490 
Where  jurisdiction  over  subject-matter 

is  wanting,    i  9,  491 
Without  sufficient    funds  to   perform 
duty,  I  9,  494 
I^ife  insurance,  see  infra,  Insurance. 
"  Managing  agent,"  22,  123 
Mandamus,   14,  117,  229 
Mode  of  service,  14,  229 
Time  of  service,  14,  230 
To  whom  made,  14,  229 
Maimer  of  Service 

Non-residents,  see   infra,  Non-Resi- 

DEXTS. 

Publication,  see  Publication. 
United  States,  22,  116 
Upon  a   corporation,  see  infra,  Cor- 
porations. 
Upon  a  partnership,  see  infra.  Part- 
nership. 
Upon  a  State,  22,  116 

Attorney-general,  22,  ii6 
Form  of  process,  22,  116 
Governor   or   chief   magistrate,   22, 

116 
Where  state   is    not  a  party  to  the 
record,  22,  116 
Upon  Private  Persons — Besidents,  22, 146 
See   infra,    IIusband   and  Wife; 

Infants. 
Subpoena,  see  Subpcena. 
Constructive  service,  22,  152 
Examples,  22,  146 
In  general,  22,  146 
Insane  persons,  22,  156 
Insufficient  service,  2  2',  148 
Leaving  cop_v,  22,  147 
Leaving  copy  and  reading,  22,  147 
Leaving  copy  at  last  place  of  abode, 

22,  152 
Necessity  of  personal  service,  22, 148 
Persons  in  jail,  22,  156 
Reading  alone,  22,  147 
Reading  process  to  party,  22,  146 
Safest  method,  22,  147 
Strict  compliance  with  lavv,  22,  153 
Substituted  Service,  2  2 ,  14S 

Defendant's  usual  or  last  place  of 

residence,  22.  149 
Defendant's  workshop,  22,  149 
Examples,  22,  149 
How  substituted  service  is  made, 
22,  149 
1  In  federal  courts,   22,  150 

In  general,  22,  148 
In  New  York,  22,  151 
I/Caving  process    with   some  suit- 
able person,  22,  148 
Member  of  defendant's  family,  22, 

148 
Order  of  court,  22,  151 
Place  of  service,  22,  149 
Proof  necessary  for  the  order,  22, 
IS' 
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Requisites  of  copy,  22,  149 

Usual  or  last  place  of  residence, 
22,  1 50 

When  allowed,  22,  149 

Where  unable  to  make  actual  per- 
sonal service,  22,  148 

With  whom  copy  must  be  left,  22, 
149 
Sufficiency,  22,  147 
Trick  or  subterfuge,  22,  148 
Upon  Agents  or  Attorneys,  22,  158 

How  agency  must  appear,  22,  158 

Presumption  as  to  authority  to  ac- 
cept service,  22,  159 

When    service    may   be   upon    at- 
torney, 22,  158 
^  Where     defendant     cannot     be 
reached,  22,  158 

Where  there  is  no  evidence  to  con- 
nect attorney  with  principal,  22, 

158 
Upon  Several  Defendants,  22,153 
Common-law  rule,  22,  153 
Constitutionality  of  statutes,   22, 

155 
Judgment    against   parties     not 

served,  22,  154 
Personal    and   substituted  service, 

22.  15s 
Personal  service,  22,  155 
Service  by  copy,  22,  155 
.Service  upon  a  portion  of  the  de- 
fendants, 22,  153 
Service  upon  defendants  that  can 
be  found  within  the  state,  22,154 
Statutory  provisions,  22,   1154,   155 
Where   action    is  brought  against 

defendants  generally,  22,  153 
Whether   all   defendants   must   be 
served,  22,   153 
Married  Women,  14,658;  22,  157 

Husband  and  -wife,   see   infra,    Hus- 
band AND  Wife. 
At  common  law,  14,  658 
Personal  service,  14,  658 
Proceedings    affecting   separate  prop- 
erty, 14,  658  ' 
Upon    whom    service   may   be   made, 
14,658,659 
Master  in  chancery,  14,  923 
Mechanics'  Liens,  15,  134 

Scire  facias,  i  5,  198 
Military  officers,  22,  163 
Misnomer,  22,  115 
Motions,  Notice  of,  15,  908 
After  judgment,  15,  911 
Against  objection,  15,  912 
Agent,  I  5,' 910 
Attorney   of    the  opposite  party,    15, 

910 
At  what  time  service  must  be  made, 

15,912 
Chargeable  with  knowledge,  15,  911 
Computation  of  time,  i  5,  913 
Copies  of  the  affidavits,  i  5,  908 
How  long  before  hearing,  15,  912 
Motions  on  the  pleadings,  i  5,  909 
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SERVICE  OF  PROCESS— Coa^V 
Motions,  Notice  of — Cont'd 
Necessity  of  notice,  i  5,  911 
New  service,  i  5,  910 
Omissions,  15,909 
Parties  interested,  15,  910 
Presumption    that    papers    are  copies 

of  tile  originals,  1 5 ,  909 
Reasonable  notice,  15,913 
Stiort  notice,  15,  913 
Sufficient  service,  15,  909 
Upon   wliom  service  must    be    made, 
IS,  910 

Variance   between   copji    and  original, 

15,909 
Waiver  of  objections  to  notice,  15,912 
What  papers  must  be  served,  i  5,  qo8 
When  notice  not  necessary,  i  5,  912 
When  time    to    commence     running, 

15,913 
Whether  any  other  notice  necessary, 

15,911 

Whether  process,  15,  908 

Who  not  entitled  to  notice,  i  5,  912 
Municipal  corporation?,  22,  126 
Necessity  of  notice  to  foreign  judgments 

in  rem,  3,  528 
Necessity  of  Process,  2  2 ,  108 

See  Due  Process  of  Law. 
New  Trial 

Application  by  petition  or  complaint, 
16,661 
Non-Resldents,  22,  135 

See  Publication. 

Effect  of  personal  service,  22,  136 

Effect  of  service,  22,  136 

Force  of  judgment  beyond  the  state, 

22,  13s 
Necessity  of  service,  22,  138 
No  property  within  the  state,  22,  139 
Personal  service,  22,  136 
Personal  service  beyond  jurisdiction  of 

court,  22,  136 
Personal  service  outside  of  the  state, 

22,  137 
Presumption  that  property  is  in  pos- 
session of  owner,  22,  139 
Proceedings  in  rem,  22,  138 
Property  within  the  state,  22,  135 
Proving  non-residence,  22,  135 
Publication  of  summons,  22,  135 
Rule  to  be  strictly  followed,  22,  138 
Where  personal  service  cannot  be  se- 
cured, 22,  138 
l?otlce,  Summons,  and  Appearance 

Where  there  has  been  neither  service 
nor  appearance,  5,  476 
Obstructing  justice,  17,  15 
Officer  defending    himself  against    vio- 
lence, 1 ,  792 
Parol  Evidence,  2  2 ,  200 
Third  parties,  22,200 
To  amend  return,  22,  197 
To  explain  return,  22,  197 
To  impeach  return,  22,  197,  200 
Upon  the  loss  of  a  return,  22,  198 
Whether  admissible,  22,  198 
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Partition,  17,  716 

Guardians  of  infants,  17,  717 

Necessity,  17,  716 

Sufficiency,  17,  716 
Paxtnership,  17,  1324;  22,  134. 

Action  in  the  firm  name,  i  7 ,  1250 

After   dissolution   of   partnership,   22, 

13+ 
At  common  law,  22,  134 
Clerk  or  general  agent,  22,  134 
Constructive   service   upon   an   agent, 

22,  134 
Extra-territorial   force    of  judgment 

when  one  partner  is  not  served,  17, 

1326 
Garnishment,  17,  1334 
How  service  is  made  upon  individual 

members,  22,  134 
Joint  debtor's  acts,  17,  1324 
Knowledge  of  service  \>y  one  partner, 

17,  1325 

Partner    entering   appearance   for   co- 
partner, 17,  1325,  1326 

Personal  judgment,  22,  135 

Personal  judgment  against  party  not 
served,  i  7,  1324 

Return,  22,  1S8 

Service   upon  one    partner,    17,  1324; 
22,  134 

Service  upon  one  partner  after  dissolu- 
tion, 17,  1326 

Statute    permitting    judgment    against 
part  of  those  served,  i  7,  1328 

Validity  of  judgment  where  one  part- 
ner is  not  served,  17,  1324 

Waiver,  17,  1325 
Personal  service,  see  /»yVa,  Manner  of 

Service  ;  Return. 
Poor  Debtors,  18,  826 

Bv    whom    service  mav    be  made,   18, 
■827 

Certificate  of  a  justice,  i  8 ,  827 

Conclusiveness  of  return,  18,827 

Examples,  18,826-828 

Waiver  of  service,  18,  826 
Presumption  of  Proper  Service,  22,  161 

Conclusiveness,  22,  161 

Evidence  necessary  to  rebut  presump- 
tion, 22,  Ig6 

In  favor  of  regularity   of  judicial  pro- 
ceedings, 22,  161 

Lapse  of  time,  22,  i6i 

Recital  in  the  decree,  22,  161 
Privileged  Persons,  22,  162 

See  generally.  Arrest. 

Ambassadors,  3,  772;  22,  162 

Attorneys,  22,  163 

Election  officers,  22,  163 

Judges,  22,  162 

Legislators,  22,  162 

Military  officers,  2  2 ,  163 

Party  defendant,  22,  164,  165 

Party  plaintiff,  22,  165 

Person  Decoyed  Into  Anotber  Jurisdiction, 
22,  166 

In  general,  22,  166 
Validity  of  the  service,  22,   166,  167 
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Witnesses,  22,  163 

Defendants  in  action,   22,  164,  165 

Duration  of  the  exemption,  22,  166 

Examples,  22,  163 

In  general,   22,  163 

Non-resident  witness,  22,  :6-(. 

One  going  into   another  jurisdiction 

to  take  depositions,  22,  165 
Parties  to  the  action,  22,  164 
Parties  under  criminal  process, 2  2 ,  165 
Property  under   process   of  another 

court,  22,  166 
Service  voidable  only,  22,  164 
Waiver  of  exemption,  22,  164 
What  process  exemption    includes, 

22,  166 
Whether  exemption  extends  to  plain- 
tiff, 22,  165 
Whether    person    under   service    is 
privileged  from  service  of  process 
in  another  proceeding,  22,  163 
Witness   attending  voluntarily,    22, 
163 
J'roceedings  in  rem,   see  infra.  Publi- 
cation. 
Prohibition,  19,  281 
Publication,  16,808;  22,  139 
See  Publication  of  Notice. 
Due  process  of  la-w,  see  Due  Process 
OF  Law. 
Railroads,  19,  797,  798 
Receivers,  22,  120 
Receivers  of  railroads,  20,  355 
Record,  20,  482 
Religious  societies,  20,  822 
Replevin,  20,  1089 

By  whom  service  must  be  made,  20, 

1089 
In  Arkansas,  20,  1090 
In  Illinois,  20,  1090 
In  Kansas,  20  1090 
In  Massachusetts,  20,  1090 
In  New  York,  20,  1090 
In  Vermont,  20,  1090 
In  Wisconsin,  20,  1090 
Inventory  and  an  invoice  of  property, 

20,  1091 
Keplevln  Bond,  20,  1091 

In  Arkansas,  20,  1091,  1092 
In  California,  20,  1092 
In  Georgia,  20,  1092 
In  Indiana,  20,  1092 
In  Iowa,  20,  1092 
In  Kansas,  20,  1092 
In  Minnesota,  20,  1091 
In  Nevada,  20,  1092 
In  New  York,  20,  1091 
In  Pennsylvania,  20,  1092 
In  Tennessee,  20,  1092 
Third  party  claimant,  20,  1092 
Return,  20,  1090 
Statutes,  20,  logo 

Summons  to  defendant,  zo,  1086,  1087 
Taking    property     from     person    not 

named  in  the  writ,  20,  logo 
Time  of  service,  20,  logo 
What  return  should  show,  zo,  1091 
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Residence,  see  generally.  Residence. 
Usual  or  last  place  of  residence,  22, 

149,  150.  152 
Residents,  see  infra,  Manner  of  Serv- 
ice ;  NoN- Residents. 
Resisting  process,     see    Obstructing 

Justice. 
Return,  22,  175 

Execution,  see  Execution. 
Affidavit  of  Service,  22,  178 

Age  of  persons  serving  writ,  22,  178 
Allegations,  22,  178 
County,  22,  178 
Examples,  22,  17S 
Form,  22,  178 
Irregularities,  22,  178 
Nature,  22,  178 
Statutory  origin,  22,  178 
Where  served  by  another  than  the 
sheriff,  22,   178 
Amendment,  22,  200 

Action  for  false  return,  22,  204 
After  appeal  has  been  taken,  2Z,  202 
After  assignment  for  the  benefit  of 

creditors,  22,  202 
After  default,  22,  202 
After   expiration   of     officer's   term, 

22,  201 
After  sale  under  judgment,  22,  202 
After  the  hearing  of  a  motion  to  re- 
verse, 22,  202 
Amendment  of  dates,  22,  202 
Before  return  has  been  filed,  22,  200 
By  whom  made,  22,  203 
Change  of  venue,  2  2,  205 
Compelling  officer  to  amend,  22,  204 
Court  dictating  what  the  term  should 

be,  22,  204 
Discretion  of  court,  22,  200 
Effect  of  amendment,  2  2 ,  194-204 
Errors   that    may  be   corrected,   22, 

202,  203 
How  effected,  22,  203 
In  general,  22,  200 
Limitations  as  to  amendments,  22, 

204 
Matter  of  judicial  discretion,  22,  201 
Mistake  in  name  of  party,  22,  203 
New  and  material  fact,  22,  204 
Notice  to  third  parties  whose  inter- 
est will  be  affected,  2  2 ,  204 
Pending  proceedings  against  officer 

for  false  return,  22,  202 
Prejudice  to  rights  of  third  parties, 

2  2 ,  204 
Return   amended   years   after  being 

made,  22,  201 
Showing  whole  truth,  22,  205 
Signature  of  officer,  Z2,  203 
Takes  place  of  original  return,  2  2,204 
Time  within  which  return   may   be 

amended,  22,  201 
To  what  extent,  22,  202 
When  allowable,  22,  201 
When  sheriff  may  amend,  22,  200 
Whether  consent  of  officer  is  neces- 
sary to  amendment,  22,  203 
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SERVICE  OF  PROCESS— CoBi'rf 
Return — Cont'd 

By  whom  made,  22,  175 
Certificate  of  service,  2  a,  177 
Double  return,  22,  179 
Duty  of  sheriif,  22,  176 
Effect  of  Return,  22,  192 
As  Against  Parties,  22,  193 
Amended  return,  22,  194 
Chancery  process,  22,  194 
Collateral  attack,  22,  194 
Conclusiveness,  22,  193 
English  rule,  22,  194 
Exception,  22,  194 
Qupeacluuent  of  Return,  2  2 ,  195 
Action  against  officer  for  false 

return,  22,  195 
Action  against  sherifT  for  false 

return,  22,  198 
Application  to  court,  2  2 ,  196 
By  plea  in  abatement,  22,  196 
Collateral  attack,  2  2 ,  192,  194 
Cross-bill  in  equity,  2  2 ,  196 
Direct  attack  upon  return,  22, 

195 
Evidence  to  impeach  return,  22, 

196 
How  return  may  be  impeached, 

22,  19s 
Motion  to  set  aside,  22,  195 
Necessity  of  direct  proceedings 

to  impeach  return,  22,  195 
Parol  evidence,  22,  197 
Parol    evidence  to   explain   re- 
turn, 22,  197 
Preponderance  of  testimony,  2  2 , 

197 
Presumption  in  favor  of  officer's 

return,  22,  196 
Raising  objection   in    appellate 

court,  22,  196 
Testimony  of    more    than    one 

witness,  22,  197 
Weight  of  evidence,  22,  196 
Michigan  rule,  2  2 ,  194 
Parties  and  privies,  22,  193 
Return  a  part  of  the  record,  22, 

193 

Rule  applies  to  every  kind  of  proc- 
ess, 22,  194 

Sheriff's  return  on  an  execution, 
22,  194 

Where  only  prima  facie  evidence, 
22,  194 
As  Against  tlie  Officer,  22,  192 

Amendment  by  leave  of  court,  22, 

193 
Conclusiveness,  21,  192,  193 

In  general,  2  2,  192 

Legal  representative  of  officer,  22, 

192 
Prima  facie  evidence  in  his  favor, 
22,  193 
Attack  in  collateral  proceedings,  22, 

192 
Conclusiveness,  22,  192 
In  general,  22,  192 


Limitations,  22,  198 

Extraneous  matters,  22,  198 

Facts  not  within  officer's  province, 
22,  198 

Officers  to  whom  rule  does  not  ap- 
ply, 22,  200 

Return  bearing  evidence  of  error 
on  its  face,  22,  199 

Third  parties,  22,  200 

Where  return  is  part  of  the  record 
of  the  court  of  another  state,  2  2, 

199 
Third  parties,  22,  193,  200 

Formal  return,  22,  175 

Impeaclunent,  22,  195 

Action    against   officer   for  false  re- 
turn, 22,  195 
Action  against  sheriff  for   false   re- 
turn, 22,  J98 
Application  to  court,  22,  196 
By  plea  in  abatement,  22,  196 
Collateral  attack,  22,  192,  194 
Cross-bill  in  equity,  22,  ig6 
Direct  attack  upon  return,  2  2 ,  195 
Evidence  to  impeach  return,  22, 196 
How  return  may  be  impeached,  22, 

195 
Motion  to  set  aside,  22,  195 
Necessity   of   direct  proceedings   to 

impeach  return,  22,  195 
Parol  evidence,  22,  197 
Parol  evidence  to  explain  return,  2  2 , 

197 
Preponderance  of  testimony,  22,  197 
Presumption  in  favor  of  officer's  re- 
turn, 22,  196 
Raising  objections  in  appellate  court, 

22,  196 
Testimony  of  more  than  one  witness, 

22,  :97 
Weight  of  evidence,  22,  196 
Indorsement  upon  back  of  writ,  22,  176 
In  general,   22,  175 
In  New  York,  22,  177 
Marshal's  return,  22,  176,  565 
Necessity)  22,  175 
Requisites 

Double  return,  22,  179 

In  case  of  service  on  partners,   22, 

18S 
In  Case  of  Substituted  or  Constructive 
Service,   22,  182 
Circumstances     authorizing     this 

manner  of  service,  22, 182 
Compliance  with  requirements  of 

statutes,  2  2,  182 
Diligent  search,  22,  182 
Failure  to  find  defendant,  2  2 ,  182 
Inference  of  departure  from  statute, 

22,  183 
"Nihil  est,"  22,  183 
"  Non  est  inventus,"  22,  183 
Stating  every  particular,   22,  183 
Strict  compliance  with  statute,  22, 

183 
What  return  must  show  on  its  face, 
22,  182 
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When  judgment  by  default  is  void, 
2  2,  183 
Where  Service  Is  Made  on  Corporation, 
22,  184 

Agent  provided  by  statute,  2  2 ,  185 
Character  of  agency,  22,  184 
Examples    of    insufficient    return, 

22,  186-188 
Examples  of  sufficient  return,  22, 

i8s,  186 
Name  of  officer,  22,  184 
Officer  or  agentupo'n  whom  service 

was  made,  2  2,  184 
Place  of  service,  22,  185 
Time,  place,  and  manner,  22,  184 
When  return  insufficient,   22^185 
Whether  full  name  of  officer  must 
be  given,  22,  184 
Return  Days,  22,  188 
See  infra,  Return. 
Change  in  the  time  of  holding  courts, 

22,  191 
Day  fixed  by  statute^  22,  188 
Day  usually  fixed  upon,  22,  i88 
Dies  noil,  see  infra,  Sunday. 
Discretion  of  clerk,  22,  188 
Effect  of  return  da3',  22,  190,  191 
First  day  of  next  term  of  court,  22, 

188 
Fixing  return  day  on  some  other  than 

that  provided  by  law,  22,  1S9 
Hour  of  return,  22,  191 
Impossible  term  of  court,  22,  190 
In  general,  22,  188 
Legal  holiday,  22,  188 
Misstatement  of  return  day,  22,  190 
Process  void  or  voidable,  22,  igo,  191 
Quashing  writ  where   return   day   is 

wrong,  22,  190 
Return  after  return  day,  22,  191 
Return  before  regular  day,  22, 191 
Return  of  "  not  executed  "  before  re- 
turn day,  22,  191 
Return  of  "  not  found  "  before  return 

day,  22,  191 
Statutory  regulations,  22,  189 
Term  of  court  intervening  between 
return   da^'   and  day  of  issuance, 
22,  189 
Time  of  return,  22,   191 
Signature,  22,  176 
Stating  manner  of  service,  22,  175 
Where  returnable,  22,  192 
Where  service  is  made  by  deputy,  22, 
176 
Schools,  2  I,  807 
Scire  Facias,  2 1 ,  864 
Examples,  21,  S64 
In  general,  2  i,  864 

Necessity  of  personal  service,  2  i ,  864 
Statutes,  21,  864 
"  Served,"  22,  180 
Service  by  publication ,  see  Publication 

OF  Notice. 
Service  of  audita  querela,  i ,  1004 
Service   of  indictment   for   homicide,  9, 
653 
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Service  on  dies  non  juridicus,  5i  §5  ;   22, 

112 
Sheriffs,  22,  529 

See  Sheriffs. 

Abandoned  process,  22,  533 

Amendment  of  direction,  22,  532 

As  protected  when  acting  under  color 
of  process,  22,  531 

Court  not  having  authority,  22,  530 

Diligence,  22,  529 

Executing  process   without  his  juris- 
diction, 22,  529 

Indorsing  date,  22,  532 

In  general,  22,  529 

Judgment  not  corresponding  with  exe- 
cution, 22,  529 

Malicious  process,  22,  531 

Necessity  of  existence  of  writ,  2  2 ,  529 

Ownership  of  property',  22,  532 

Process  absolutely  void,  22,  530 

Process  against  specific  property,  22, 

532 
Process  capable  of  amendment,  2  2 ,  531 
Process      obtained     on     unreasonable 

ground,  22,  531 
Process  valid  on  its  face,  2  2 ,  529 
Process  voidable  and  not  void,  22,  531 
Process  void   for   lack   of  jurisdiction, 

22-531 
Process  void  for  want  of  material  alle- 
gations, 22,  S31 
Process  void  on  its  face,  22,  531 
Protection  is  personal  to  the  officer,  2  2 , 

53° 
Questioning  apparently  regular  proc- 
ess, 22,  530 
Refusal  to  serve  as  contempt,  3,  781 
Sheriff  a  party  to  the  writ,  22,  532 
Sheriff  interested  in  the  case,  22,  532 
Sheriff  not  within  class  of  officers  to 

whom  writ  is  directed,  22,  532 
Sheriffs  knowledge  of  facts  in  relation 

to  cause  of  action,  22,  531 
Superseded  process,  22,533 
When  sheriff  protected,  22,  529 
Where  plaintiff  has  no   claim  to  prop- 
erty, 22,  532 
Whether  wrongdoer,  22,  531 
Societies  and  clubs,  22,  127 
"  Special  agent,"  22,  120 
Stamps  on  state  process,  21,  322 
States 

Against,  22,  116;   23,88 
How  State  Served,  22,116;  2  3 ,  88 
Attorney-general,  22,  ii6 
Form  of  process,  22,  116 
Governor  or  chief  magistrate,  22,116 
Where   state   is   not  a   party   to  the 
record,  22,   116 
Substituted  Service,  22,  148 
See  infra,  Return. 
Defendant's  usual  or  last  place  of  resi- 
dence, 22,  149 
Defendant's  workshop,  22,  149 
Examples,  22,  149 

How  substituted  service  is  made,  22, 
149 
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SERVICE  OF  PROCESS-C0///V 
Substituted  Service — Cont'd 

In  federal  courts,  22,  150 

In  general,  22,  148 

In  New  York,  22,  151 

Leaving  service  with  some  suitable  per- 
son, 22,  148 

Member  of  defendant's  family,  22,  148 

Order  of  court,  22,  151 

Place  of  service,  22,  149 

Proof  necessary  for  the   order,  22,  151 

Requisites  of  copy,  22,  150 

Usual  or  lastplace  of  residence,  22,  150 

When  allowed,   22,  149 

Where  unable  to  make  actual  personal 
service,  22,  148 

With  whom  copy  must  be  left,  22,  149 
Sunday,  5,  85;   22"  112 
Supplementarj'  proceedings,  24,  610 
Taxation 

Action  for  taxes,  2  5,  318 
Ticket  and  depot  agents,  22,  123 
Time  of  Service,  22,  112 

Sunday,  see  Sunday. 

Any  hour  of  the  day  or  night,  22,  112 

Attachment,  22,  113 

Computation  of  time,  22,  113 

Criminal  process,  22,  113 

Dies  non  juridicus,  22,  112 

Legal  holidays,  5,  85;  22,  112 

Number  of  days  before  case  is  heard, 
22,  113 

Return,  22,  180 

Subpoena,  22,  114 

Validity  of  service  made  after  return 
day,  22,  114 

Whether  return  day  and  day  of  service 
are  included,  22,  114 
Towns  and  townships,  22,  127 
Trespass,  26,  590,  613,  614 

Breaking  inner  doors,  26,  591 

By  sheriff,  2  6 ,  590 

Damages  for   malicious  abuse  of  proc- 
.  ess,  26,  678 

Entry  Upon  Another's  Land,  26,  594 
Abuse  of  process,  2  6,  598 
Authority  to  levy,  26,  597 
Exceeding  authority,  2  6,  597 
In  general,  26,  594 
Irregularly  issued,  26,  591; 
Issued  by  proper  authority,  26,  596 
Levy  on  property  of  another  person, 

26,597 
Officer  and  deputy,  2  6 ,  596 
Person  to  whom  it  is  directed  must 

serve,  26,  596 
Process  irregular  upon  its  face,  26, 

S95 
Protection  afforded  to  officer,  26,  594 
Those  assisting  officer,  26,  595 
Those   having    warrant    irregularly 

issued,  26,  596 
Trespass,  26,  597 
Trespasser  ah  initio,  26,  598 
Void  process,  26,  597 
Evidence  as  to  protection  by  process, 
26,  649 
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Evidence  as  to   regularity  and  validity 

of  process,  26,  649 
Forcible   entry  of  private   house,   26, 

590 
House  occupied   by   two  families,  26, 

59' 

Removing   goods   to   another's    house, 
26,  590 

What  amounts  to  a  breaking,  26,  591 
Trespass  on  the  case,  26,  704 
United  States,  22,  116 
United  States  commissioners,  27,  549 
United  States  Courts,  22,  205 ;  27,  605 

Act  of  1789,  22,  206 

Admiralty,  27,  607 

Appearance,  22,  207 

By  whom  made,  22,  206;  27,  605 

Character  of  process,  2  2 ,  205 

Corporations,  27,  606 

Examples,  27,  605,  607 

Form  of  process,  22,  205 

How  made,  22,  206;  27,  605 

Individuals,  27,  606 

Legal  and  equitable  writs,  27,  606 

Manner  of  service,  22,  206;  27.  605 

Non-residents,  27,  606 

Party  especially  appointed,  27,  605 

Place  of  service,  22,  206 

Sending   process   into  a  different  dis- 
trict, 2  2 ,  207 

Service,  22,  206 

Territorial  limitations,  27,  607 

Time  of  service,  22,  206 

Waiver,  22,  207;  27,  607 

Writs  of  error,  27,  608 
Upon  Several  Defendants,  5,  474 

Joint  parties,  5 ,  475 

Judgments  of  court  of  a  sieter  state,  5, 

475 
Upon  Wbom  Service  Is  Made,  22,  115 
In  general,  22,  115 
Mistake  in  name  of  party  served,    22, 

"S 
Usual 

Usual  place  of  abode,  22,  149,  150,  152 
Usual  place  of  residence,    22,  149,   150, 

152 
Vacation  of  judgment,  12,  127 
Waiver,  22,  168 
By  Acceptance  or  Acknowledgment,  2  2 , 
172 

Acceptance  induced  by  fraud,  22, 174 
Acknowledgment   by    third    person, 

22.  173 
Acknowledgment  made  by  attornev 

or  agent,  22,  173 
Admission  by  one  of  two  defendants, 

22,  173 
Distinguished   from  express   waiver 

of  service  of  process,  22,  173 
Effect  of  Acknowledgment  of  Service, 

22,  174 

Conclusive   as   against   defendant, 
22,  174 

Defendant  outside  of  state,  22, 175 

Irregularities  of  process,  22,   174 

Irregularities  of  service,  2  2 ,  174 
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Genuineness  of  acknowledgment,  2  2 , 

172 
Husband's  acknowledgment  for  wife, 

22,  173 
Indorsement  upon  writ,  22,  172 
In  general,  22,  168 
Necessity  of  writing,  22,  173,  174 
Notice  of  admission,  22,  172 
Officer's  return,  22,  172 
Time  and  place  of  service,  22,  174 
Writing  by    defendant   himself,   22, 

173 
By  Appearance,  2  2 ,  169 

Appearance  to  object  to  process,  22, 
169 

Application  for  continuance,  22,  169 

Examples  of  appearance,  22,  170 

Filing  a  plea,  22,  169 

Ignorance  of  defendants  as  to  validity 
of  process,  2  2 ,  172 

In  general,  22,  168 

Instance  of  non-appearance,  22,  170 

Motion  to  dismiss  the  suit,  22,  171 

Process  void,  22.  172 

Putting  in  a  demurrer,  22,  169 

Putting  in  an  answer,  22,  170 

Securing  a  change  of  venue,  22,  170 

Submitting  a  trial  upon  merits,  22,  . 
170 

What  is  appearance,  2  2,  ifig 
By  guardian  ad  litem,  9,  156 
By  minor,  9,  155 
Exceptions,  22,  168 
In  general,  22,  i68 
Waiver  of  irregularities,  22,  168 
Waiver  of  service,  22,  168 
Written   acknowledgement  of  service, 

22,  168 
Where  to  Be  Made,  22,  115 
Examples,  22,  115 
In  general,  22,  115 
Jurisdiction  of  court,  22,  115 
Whether   consent    confers    jurisdiction, 

12,300 
Witnesses,  2  2 ,  163 

Defendants  in  action,  2  2 ,  164,  165 

Duration  of  the  exemption,  2  2 ,  166 

Examples,  22,  163 

In  general,  22,  163 

Non-resident  witness,  22,  164 

One  going  into  another  jurisdiction  to 

take  depositions,  22,  165 
Parties  to  the  action,  22,  164 
Persons   under   criminal   process,  22, 

i6s 

Property  under  process  of  another 
court,  22,  166 

Service  voidable  only,  22,  164 

Waiver  of  exemption,  22,  164 

What  process  exemption  includes,  22, 
166 

Whether  exemption  extends  to  plain- 
tiff, 22,  165 

Whether  person  under  service  is  privi- 
leged from  service  of  process  in  an- 
other proceeding,  2  2 ,  163 

Witness  attending  voluntarily,  22,163 


SERVIENT,  22,  208 
SERVILE,  22,  208 

Servile  labor,  22,  208 
SERVITUDE,  22,  208 

Distinguished  from  easement,  22,  208- 
SESSION,  22,208 
See  Adjourn  ;  Term. 
Extra  session,  see  Statutes. 
Adjourn  session,  i,  192 
Next  session,  16,  702 
Public  officers  acting  out  of  session,  19, 
467 
SET,  22,  209 

Set  aside,  2  2 ,  200 
Set  fire  in  arson,  i,  760 
SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, 22,  209 
Account 

Distinguished,  22,  217 
Stated,  I,  122 
Actions  upon  insurance  policy,  22,  242 
Admiralty,  i,  203 
Against  deposit,  2,  98 
Against  deposit  in  bank,  2,  98 
Against  the  Government,  22,  272 

See  infra.  States,  Against  ;  United- 
States. 
In  action  on  an  official  bond,  2,  466/ 
Agency,  22,  320 

Action    against     principal,    set-off    of 

claim  due  plaintiff  by  agent,  22,  322 

Action  lay  Agent  for  Principal,  Set-off  of 

Debt  Due  by  Principal,  22,  322 

Auctioneer  suing  for  price  of  goods,, 

22,  322 
Examples,  22,  322 
General  rule,  22,  322 
Where  agent  has  an   interest  in   the- 

suit,  22,  322,  323 
Where  agent  sues  in   his  own  name, 

22,  322 

Where  purchaser  has  no  notice  of 

agent's  interest,  22,  323 

Action  by  Principal,  Set-off  a  Claim  Due 

by  Agent,  2  2 ,  320  i 

Belief  that  goods  belong  to   agent, 

22,  320 
Broker    selling    goods    in  his    own 

name,  22,  321 
Examples,  22,  320 
Factor  selling  goods  as  factor,  22^ 

320 
In  general,  22,  320 
Undisclosed  principal,  22,  321 
What   sufficient   notice    of    agency, 

22,  320 
Where  agent  has  neither  possession 
nor  indicia  of  ownership,  22,  320 
Where    buyer    has    opportunity    of 
knowing  that  seller  is  the  agent, 
22,  321 
Where     defendant     knew     of      the 
agency,  22,  320 
Agent,  22,  23s 
Counterclaim,  22,409 
In  suits  by,  against,  and  between  prin- 
cipal and  agent,  22,  320 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM—Co«i!W 
Agency — Cont'd 

Mutuality  in  general,  22,  320-326 
Right  of  Set  Off  Where  Person  Has  Dealt 
with  Agent  Supposing  Him  to  Be  Sole 
Principal,  1,425;  2 z,  323 
Agent's  claim  against  plaintiff,   22, 

325 
Debt  due  by  plaintiflf  to  undisclosed 

principal,  22,  325 
Defendant's  plea,  22,  324 
Directions  of  principal,  2  2 ,  325 
Examples,  22,  325,  326 
Means  of  knowing  agent's  capacity, 

22,  32s 
Set-off  against  agent,  22,  323 
Setting  off  claims  against  agent,  22, 

323 
Suit  in  name  of  agent,  22,  323 
Suit  in  name  of  principal,  22,  323 

Suit  against  agent  for  individual  debt, 
22,  323 

Suit  by  agent  in  iiis  own  right,  22,  323 
Amount  in  controversy,    iz,   286,   289, 

428;  22,  273 
Another  suit  pending,  18,  490;  22,  441 
Applicable  to  two  demands,  22,  229 
Application  of  Set-Off— Balances,  zz,  228 

Balance  of  surplus  due,  zz,  229 

In  general,  Z2,  228 

Interest,  22,  229 

Set- off  applicable  to  two  demands,  zz, 
229 

Set-ofF  pleaded  to  a  single  count,  z  z , 
229 

Where  defendant  fails  to  establish,  z  z , 
228 

Where  set-oflf  only  is  pleaded,  22,  229 
Arrest 

Discharge  of  debtor  by  consent  of 
plaintiff,  22,  460 

Escape  of  debtor,  2  2 ,  461 

Execution  against  the  person,  22,  460 
As  a  Cross -Action,  22,  227 

Construction  of  statutes,  z  2 ,  227 

Distinction  between  setting  off  a  de- 
mand and  bringing  an  independent 
action,  22,  227  ' 

Filing  same  claim  in  tWo  actions,  22, 
227 

Governed  by  the  same  rules  as  an  inde- 
pendent action,  22,227 

Of  en  and  close,  see  infra.  Open  and 
Close. 

Plaintiff's  right  to  recover  on  his  cause 
of  action,  22,  227 

Res  adjudicata,  see  infra.  Res  Ad- 

JUDICATA. 

As  aDefenae,  zz,  211,  212 
Account,  22,  217 
Agreement  that  plaintiff  should  accept 

counter-demands,  22,  215,  216 
Allowance  out  of  sum  demanded,  22, 

214 
Defense  as  to  attacking  cause  of  action, 

zz,  215 
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Defense  of  payment,  zz,  213 
Defense  that  goods  were  not  furnished 

as  claimed,   22,  213 
Defense   that    work   was   not  done  as 

claimed,  22,  213 
Distinction  between   set-off  and  mere 

right  of  reduction,  zz,  214,  215 
Does  not  attack  the  claim  of  plaintiff, 

Z2,'2I2 

Effect  of  agreement,  22,  216 
Equity  Jurisdiction  as  to  Set-Offs,  22,217 
Examples,  22,  217-222 
In  general,  zz,  217 
Insolvency,  22,  220 
Where  satisfaction  of  the  debt  will 

not  be  obtained  at  law,  2z,  218 
Withdrawing  from  state,  22,  219 
Goods  not  of  the  quality  guaranteed, 

22,  214 
In  respect  to  the  same  transaction,  22, 

212 
When    agreement   that   counterclaim 
shall  be  taken  may  be  proved  under 
plea  of  payment,  22,  216 
Whether  true  defenses,  zz,  213 
Work  improperly  done,  22,214 
Assignees 
Counterclaim 
Whether  Assignee  May  Interpose  Claim, 
2  2 , 406 

Assignrnent  after  action  has  com- 
menced, 22,  406 
Examples,  2Z,  406,  407 
In  general,  22,  406 
Notice  of  assignment,  22,  406 
Assignments,  22,  297 

See  infra.  Counterclaim. 
Assigned  Judgments,  2Z,  456 

Assignee  has    no    rights   which    as- 
signor has  not,  zz,  457 
Assignee   mere  trustee   for  another, 

2  2.457 

Assignee's  right,  zz,  456 

Assignee  takes  judgment  subject  to 
rights  of  set-off,  2  2 ,  457 

Assignment  before  judgment  is  ren- 
dered, 22,  460 

Assignment  previous  to  entry  of  judg- 
ment, 2Z,  459 

Assignment  to  Attorney,  22,  458 

Where  plaintiff  is    insolvent,    22, 

459 
Bona  fide,  zz,  457 
Bona  fide   assignee   without  notice, 

22,  458 
Conditional  purchase,  22,  457 
Fraudulent  assignments,  22,  459 
In  general,  22,  456 
•    Judgment     held     against    judgment 

creditor  where  creditor  is  assigned 

to  attorney,  22,  458 
Judgment  not  owned  absolutely,  22, 

457 
Protection  of  bona  fide  assignee  of 

judgment,  2  2 ,  462 
Purchasing  judgment  to  set  off,  22, 

457 
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Assignee    for    valuable    consideration, 

2  2 ,  297 
Assignee  to  take  subject  to  any  exist- 
ing set-offs,  22,  297 
By  and  Against  Assignees  of  Glioses  in 
Action  Not  Negotiable,  22,  297 
Assignee  must  be  able  to  sue  for  his 

own  use,  22,  299 
Assignee  must  be  able  to  sue  in  his 

own  name,  22,  298,  299 
Assignee  Takes  Subject  to  All  Set-OS's, 
2  2 ,  299 

Assignor  insolvent,  22,  304 
Assignor  removing  from  the  state, 

22,304 
Burden  of  proof,  22,  301 
Examples,  22,  299,  300 
Excess    above   the    assignee's   de- 
mand, 2  2 ,  304 
Fraud,  22,  301 
In  general,  22,  299 
Set-off  must  be  due  and  payable, 

22,  299 
Set-off  must  be  due  defendant,  22, 

302 
Set-off  obtained  by  defendant  prior 

to  assignment,  22,  302 
Subject  assigned  must  be  due  and 

payable,  22,  302 
Waiver  of  right  to  set-off  against 

assignee,   22,  304 
Where  set-off  consists  of  negoti- 
able paper,  22,  302 
Assignment   before  suit  against  as- 
signee was  brought,  2  2 ,  298 
Borrowed  set-off,   22,  298 
Examples   of  assignees  using  chose 

as  set-off,  2  2 ,  298 
Subsisting  cause  of  action  in  the  as- 
signor, 22,  297 
Title  of  assignee,  2  2 ,  298 
When  assignee  may  use  chose  as  set- 
off, 22,  297 
Execution  assigned,  22,  461 
General  rule,  22,  297 
In  Arkansas,  22,  351 
In  Kentucky,  22,  347 
Of    plaintiff's  claim   before   trial,  22, 

282 
Recoupment  in  Arkansas,  22,  351 
Assumpsit,  22,  244 
At  Common  Law,  22,  211,  222 
In  general,  22,  222 
Multiplicity  of  suits,  2  2 ,  222 
Where  plaintiff  has  become  a  bankrupt, 
22,  222 
Attachment 

Whether   damages   for   illegal  attach- 
ment may  be  set  off  in  trial  of  princi- 
pal cause,  22,  276 
Attorney  and  Client,  1 3 ,  620 

Assignment  of  judgment  to  attorney, 

2  2 ,  458 
Attorney's  Lien,   1,972;    13,  620,621; 

2  2  >  4SS.  462 

Adverse    judgments     in    the     same 
cause,  2  2 ,  463 
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Adverse'  judgments     in    the    same 

transaction,  22,  463 
Bill  in  Equity  or  Action  at  La'W,  2  2 ,  464 

Upon  motion,  22,  464 

When   lien  will   be  regarded,   22, 
464 
Court  sustaining    hen  of    attorney, 

22,  462 
Discretion  of  court,  22,  463 
Judgment  for  Costs,  2  2 ,  455 

Costs  in  separate  actions,  2  2 ,  455 

Settlement  of  attorney's  claim,  22, 

455 
When  set-off  will  be  denied,  22, 

455 
Where  claims  arise  in  the  course 
of  the  suit,  22,  455 
Lien  for  costs   and   disbursements, 

2  2 ,  462 
Right  of  parties  to  set  off  judgment, 

2  2 ,  462 
Statutes,  22,  463 
Unliquidated  claim  of  opposite  party, 

2  2,  464 
When  lien  not  paramount,  22,  463 
Where  executions  are  set  off  against 

each  other,    22,  461 
Whether  equitable  or  legal  rules  ap- 
ply, 22,  463 
By  judgment  debtor,  i  3,  620 
Conflict  of  authority,  13,  620 
Recoupment,  22,  362 
States  in  which  set-off  is  allowed,   13, 

620 
Where  judgment  creditor  assigns  judg- 
ment to  attorney,   13,621 
Where   judgment  debtor  holds   judg- 
ment against  creditor  and  there  has 
been  an  assignment  to  attorney,  22, 
458 
Auctioneer,  22,  322 
Bailments 

Recoupment,  22,  354 
Balances,   see   infra.   Application  of 

Set-Opf — Balances. 
Banloniptcy  Acts,  22,  257 

Between  debtor  and  bankrupt,  2,  73 
Mutual  Credits,  2  2 ,  257 

Claims  not  yet  payable,  2  2 ,  260 
Credits  having  a  natural  tendency  to 

terminate  debts,  22,  264 
Credits  which   would   terminate   in 

debts,  22,  262 
Debt   due   and   payable   after   bank- 
ruptcy, 22,  259 
Debt  not  due  and  payable,  22,  259 
Deposit  in  bank,  22,  263 
Deposit  of  property,  22,  262,  263 
Distinguished  from  ordinary  statutes, 

22,  257 
Examples,  22,  259,  265 
Intention  to  raise  cross-demand,  22, 

261 
Intention  to  trust  each  other,  22,  261 
Liability  which   may   not  become  a 

debt,  22,  264 
Mutuality,  see  infra,  Mutuality. 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM—Co«i(.V 
Bankruptcy  Acts — Cont'd 
Mutual  Credits — Cont'd 

Test,  2  2 ,  262 

What  credits  within  the  term,  ^^^ifyi 

Whether  larger  import  than  mutual 
debts,  22,  259 
Mutuality,  22,  281,  283 
Betterment  of  private  real  property   by 
occupants  under  color  of  title,  i  o,  244— 
249 
Bill  of  Paitlculars,  2,  247;  22,  336 
Compliance  with  order,  22,  337 
Effect,  22,  338 
Examples,  22,  336-338 
In  general,  22,  336-338 
Justice  of  the  peace,  12,  452 
Plaintiffs  right  to  call  for  particulars, 

22,  336 
Practice  in  England,  22,  336 
Practice  in  United   States,  22,  336 
Time  of  demand,  22,  337 
Variance,  22,  338 
Bills  and  Notes,  2  2 ,  304 

Bill  or  note  obtained  without  valuable 

consideration,  22,  308 
Counterclaim,  2 2, "409 
English  rule  as  to  taking  overdue  note, 

2  2 , 306 
In  Alabama,  22,  349 
In  Arkansas,  22,  351 
Instrument  indorsed  overdue,  22,  304 
Recoupment,  22,  365 
Recoupment  in  Alabama,  22,  349 
Recoupment  in  Arkansas,  22,  351 
Set-off  existing  against  intermediate  as- 
signee, 22,  306 
What  claims  will  be  allowed  against 

indorsee  on  overdue  note,  22,  307 
When  assignee  may  set  off  bill  or  note, 

22,304 
When  assignee  takes  instrument  free 

from  any  set-off,  22,  305 
Where  assignee   takes   note    overdue, 

22,  30s 

Borrowed  set-off,  2  2 ,  298 

Brokers,  22,  321 

Burden  of  Proof 

Counterclaim,  2  2 ,  430 

Carrier's  Lien,  8 ,  977 

Connecting  carriers,  8,  971 

Checks,  22,  282 

Co-defendants,     see    infra.    Counter- 
claim. 

Commission     merchant,     see     infra. 
Agency. 

Compensation  of  the  civil  law,  22,  2n 

Conditional  demand,  22,  269 

Conflict  of  Laws,  2  2 ,  238 

Belongs  to  the  remedy,  22,  238 
Foreign   statute    extinguishing    debt, 

22,  239  • 

Lex  fori,  22,  238 

Consideration,  22,  268 

Agreement  without  any,  22,  268 
Gaming  consideration,  22,  269 
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Construction  of  Statutes,  2  2 ,  237 

Equity,  22,237 

Liberal  construction,  22,  237 

To  prevent  multiplicity  of  suits,  22,  237 
Contingent  demand,  22,  269 
Costs 

Judgments  for,  2  2 ,  454 

Against  judgment  for  damages,  22, 

454 
Attorney's  lien,  22,  455 
Claims  arising  in  the  same  cause  ot 

action,  22,  455 
Examples,  22,454-:|56 
In  general,  22,  454 
Insolvency  of  defendant,  22,  455 
One     judgment     for    costs     against 
another,  2  2 ,  454 
Where    verdict  is  reduced    below    the 
statutory  amount  b^'  set-off,  4,  320 
Counterclaim,  2  8 ,  490,  498 
Affirmative  relief,  22,  372 
Assignments,  22,  409 

Claim  for  unliquidated  damages,  22, 

411 
Debts   not  due   and  payable  at  the 

same  time,  22,  411 
Demand  accruing  after  assignment, 

22,  410 
Demand  existing  at  time  of  assign- 
ment, 22,  410 
Demand  which  could  not  be  allowed 

against  assignor,  22,  410 
In  dealings  between  original  parties, 

22,  410 
In  Equity,  22,  420 

Insolvent  assigning  before  opposite 
demand  becomes  mature,  22,419 
In  general,  22,  409 
Notice,  22,  409 
Pleading,  22,  425 

Promissory   notes   and   bills  of   ex- 
change, 2  2 ,  409 
Unliquidated  claim    in    equity,    22, 
411 
Burden  of  proof,  22,  430 
Compared  with  set-off  and  recoupment, 

22,  372 
Contract,  2  2 ,  385 

Breach  of  covenant,  22,  385 
Causes   of  Actions  Upon  Contract  In 
Contract  Actions,  2  2 ,  386 
Actions  arising  in  tort,  22,  390 
Breach  of  the  contract  amounting 

to  a  tort,  2  2 ,  391 
Causes  of  actions  for  debt,  22,387 
Conversion,  22,  389 
Conversion  between  tort  and  con- 
tract, 22,  389 
Damages  for  non-performance  of 

contract,  22,  387 
Equitable  relief,  22,  387 
Examples,  2  2 ,  3S6-391 
Foreclosure  actions,  22,  388 
Implied  contracts,  22,  387 
Judgments,  22,  388 
Plaintiff  electing  to   sue  in  tort, 
22,390 
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Set-oflfs  used  in  the  former  pro- 
cedure, 2  2,  387 

Unconnected  with  the  transaction, 
22,  386 

Unliquidated  damages,  22,  388 

Waiver  of  tort,  22,  389 

Where  law  implies  a  promise,  22, 

389 
Whether  the  contract  must  be  ex- 
pressed, 22,  386 

Counterclaim  founded  upon  tort,  22, 
385.  386 

Demand  arising  out  of  another  con- 
tract, 22,  3S5 

Demand   connected   with  the  trans- 
action, 22,  385 

Examples  of  what  may  be  setoff,  22, 

385.  396 
Defendant's  lack  of  capacity  to  recover, 

18,490 
Definition,  3,  274;  4,  331;  22,371 
Demurrer  by  plaintiff,  18,  490 
Discontinuance,  22,  ^42 

Defendant's    right    to    proceed,   22, 

442 
Discretion  of  court,  22,  442 
In  general,  2  2 ,  442 
Where  counterclaim  would  be  barred 
by   statute  of  limitation,    22,  443 
Where   counterclaim   would    not  be 

jeopardized,  22,  443 
Where    plaintiff    would    be    refused 
leave  to  discontinue,  22,  443 
Disposition  of  the  Issues,  2  2 ,  443 

Discretion  of  court  in  granting  trial 

by  jury,  2  2 ,  435 
Issue  of  fact,  22,  433 
Issue  of  law,  22,  433 
Issues  triable  in  a  different  court,  22, 

434 
On  demurrer,  22,  433 
Right  to  trial  by  jury,  22,  434 
Whether  trial  by  jury  is  of  course, 

22,43s 
Distinguished  from  cross-complaint,  4, 

333 
Distinguished  from  set-off,  4,  332 
Effect  of  Counterclaim 
Failure  to  Flead,  2  2 ,  443 

Cause  of  action   contradicted  by  a 

judgment  obtained,  22,  440,  444 

In   New  York   in   justice's   court, 

22,  444 
Right  of  election,  22,  4<)4 
Statutes    requiring    defendant    to 
interpose      valid     counterclaim, 
22,444 
Whether    defendant  is    bound    to 
counterclaim      an     independent 
cause  of  action,  22,  443 
Whether  defendant  is  concluded 
by  judgment  in  a  former  action, 
22,443 
Election  of  Remedies 

To  defeat  counterclaim,  6,  249 
Embracing   both   set-off  and   recoup- 
ment, 22,  372 
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Equitable  and  legal  demand,  22,  383 
Equitable  and  legal  relief,  22,  387,  388 
Equity,  22,  416 

Assignment  of  mutual  debt,  22,  419 
Counterclaim   not   within    letter  of 

statute,  22,417,  418 
Following  rules  of  law,  22,  417 
General  rule,  22,416 
Insolvency,  22,  418 

Claim    assigned    before    opposite 

claim  becomes  due,  22,  419 
Claim  not  due  and  payable,  2  2 ,  419 
Demand  against  insolvent  not  due, 

22,  419 
Demand  in  favor  of  insolvent  not 
due  at  time  of  assignment,   22, 
419 
Equity    of    creditors    superior    to 

those  of  defendant,  22,  420 
Interposition   of    court   of   equity, 

22,  418 
Of  one  of  the  parties,  22,  418 
Plaintiff  insolvent,  22,  421 
Intention  that  one  demand   shall  be 

set  off  against  another,  22,  420 
Joint  and  separate  claims,  22,  ^20 
Non- residence,  22,  421 
One  of  the  parties  as  surety,  22,  419 
Original    jurisdiction    over    subject, 

22,  417 
Set-off  equally  applicable  to  two  de- 
mands, 22,  418 
Unliquidated  damages,  22,  411.  417 
When  allowed,  22,  416 
Equivalent  to  a  bill  in  equity,   22,  372 
Equivalent  to  an  action  at  law,  22,  372 
Essential  Elements,  2  2 ,  373 
Affirmative  relief,   22,  375 
Arising  out  of  transaction,  22,  277 
Barred  by  the  statute  of  limitations, 

22,  381 
Belonging  to  defendant  at  commence- 
ment of  action,  22,  376 
Cause  of  action  against  person  plain- 
tiff represents,  22,  374 
Cause  of  action  against  plaintiff,  22, 

374 
Cause  of  action  existing  in  favor  of 

defendant,  22,  374 
Complete  cause  of  action,  22,  373,  381 
Counterclaim  inconsistent   with    de- 
fense to  the  action,  22,  380 
Counterclaim    which   court   has    no 

jurisdiction  to  try,  22,380 
Defendant  disqualified  to  enforce  his 

demand  as  plaintiff,  22,  380 
Due  and  payable,  22,  376 
Equitable  that  the  controversy  should 

he.  settled  in  one  action,  22,  378 
Examples,  22,  373-383 
Foreclosure  actions,  22,  378 
In  equitable  actions,  22,  382 
In  general,  22,  373 
Liquidated  or  unliquidated  damages, 

22,  381 
Matter  showing  that  plaintiff  never 

had  a  cause  of  action,  22,  379 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM—CowifW 
Counterclaim —  Confd 
Essential  Elements — Cont'd 

Matter  that  could  only   be  used   to 

defeat  action,  22,  379 
Mutuality,  22,  380 
Nature  of  the  cause  of  action,  22, 

373-375 
No  claim   on   part  of  plaintiff,  22, 

378 
Number  of    counterclaims    or    de- 
fenses, 22,  383 
Qualifying,  diminishing,  or  defeating 

recovery,  22,  377 
Reciprocal  rights,  22,  380 
Relation  between  the  two  demands, 

22,  377 
Right  to  equitable  relief,  22,  382 
Single  judgment,  22,  378 
Stockholders,  22,  375 
Unliquidated    partnership     account, 

22,  382 
Usury,  22,  379 

Waiver  of  counterclaim,  22,  376 
Executors  and  Administrators,  22,  411 
Action  brought  by  plaintiff  in  indi- 
vidual capacity,  22,  412 
Claim  not  due  and  paj'able  in  dece- 
dent's lifetime,  22,  412,  413 
Claims  due  to  and   from  plaintiff  in 

the  same  capacity,  22,  411 
Demand  due  to  the  estate,  22,  412 
In  general,  22,411 
Generally,  18,498,499;  22,  382 
Ho-w  f leaded,  see  infra.  Pleading. 
In  New  York,  28,  490 
Insufficient  in  substance,  i  8,  490 
Judgment  on,  see  infra.  Judgments. 
Liquidated  damages,  22,  382 
Nonsuit,  2  2 ,  440 
Plaintiff's  Eight,  2  2 ,  440 

Defendant's  right  to  proceed,  22, 

442 
Discretion  of  court,  22,  ^i\i 
In  general,  22,  440 
Where  counterclaim  would  not  be 
barred  by  statute  of  lim'itations, 

22-  443 
Where  counterclaim  would  not  be 

jeopardized,  22,  443 
Where  plaintiff  would  be  refused 
leave  to  discontinue,  22,  443 
Origin,  22,  371,  372 
Parties    Between    Whom    Counterclaims 
May  Be  Allowed,  2  2 ,  402 
See  Cross-Bill. 

Actual  interest  of  plaintiff,  22,  402 
Against  Whom  a  Counterclaim  May  Be 
Pleaded,  22,  413 
Assignees,  2 1 ,  409 

Claim  for  unliquidated  damages, 

22,  411 
Debts  not  due  and  payable  at  the 

same  time,  22,  411 
Demand   accruing  after  assign- 
ment, 2  2 ,  410 
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Demand  existing  at  time  of  as- 
signment, 22,  410 

Demand  which  would  not  be  al- 
lowed against  assignor,  2  2, 410 

In     dealings    between     original 
parties,  22,  410 

In  general,  22,  409 

Notice,  2  2 ,  409 

Promissory  notes  and  bills  of  ex- 
change, 2  2 ,  409 

Unliquidated    claim    in    equitj', 
22,  411 
Cause   of  action   against   plaintiff 

and  another  person,  22,  408 
Government,  22,  413 

Independent  transaction,  22,  414 

In  general,  22,  413 

Judgment  for  excess,  22,  414 

Political   divisions  of  state,  22, 
414 

United    States    statutory    provi- 
sions, 22,414 

What  may  be  set  off,  2  2 ,  414 

Whether    affirmative    judgment 

maybe  allowed  againstgovern- 

ment,  22,  413 

Nominal  parties  in  interest,  2  2 ,  40S 

One  of  several  plaintiffs,  22,  407 

Persons  Suing   in  a  Representative 

Capacity,  22,  411 

Action   brought  by  plaintiff    in 
individual  capacity,  22,  412 

Claim    not   due  and  payable  in 
decedent's   lifetime,    22,    412, 

413 
Claims    due    to    and   from'    the 
plaintiff  in  the  same  capacity, 
22,  411 
Demand   due  to   the  estate,  22, 

412 
In  general,  22,  411 
Plaintiffs,  22,  407 
Principal  and  agent,  22,  409 
Several  plaintiffs,  22,  407 
Subject  of  counterclaim  a  tort,  22, 

408 
Undisclosed  principal,  22,  469 
Where   right   of   plaintiff    against 
defendant  is  severed,  22,  40S 
Demands  Against  Co-Defendants,  22, 
414 
Action  with  plaintiff's  claim,  22, 

415 

Defendant  demanding  determina- 
tion in  his  answer,  22,  416 

Determining  co-defendant's  ulti- 
mate rights  as  between  them- 
selves, 2  2 ,  438 

Disposition  of  issues,  22,  416 

Distinct  and  separate  cause  of 
action,  22,  415 

Facts  not  brought  out  in  investi- 
gating plaintift's  claim,   22,415 

In  general,  22,  414 

Judgment  where  affirmative  relief 
is  demanded  by  one  defendant 
against  another,  22,  438 
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Securing  complete   determination 

of  controversy,  22,  415 
Serving  copy  of  answer  upon  at- 
torneys, 22,  416 
Statutes,  22,  415 

Ultimate  rigtits  of  two  or  more  de- 
fendants, 22,  414 
Where  no  issue  made  with  the  com- 
plaint, 22,  415 
In  general,  22,  402 
Plaintiff  a  nominal  party,  22,  403 
WtLO  Mar  Interpose  Counterclaim,  22, 

403 

Actions  against  two  or  more  per- 
sons, 22,  403 
Assignees,  22,  406 

Assignment  after  action  has  com- 
menced, 2  2 ,  406 
Examples,  22,  406,  407 
In  general,  22,  406 
Notice  of  assignment,  2  2 ,  406 
Defendant  sued  alone,  22,  404 
Joint  and  several   defendants,  22, 

404 
Joint  defendants,  22,  404 
Persons   sued    in  a  representative 

capacity,  22,  407 
Setting  off  a  joint  demartd,  2  2 ,  404 
Surety,  22,  405 

Action  between   co-sureties  for 

contribution,  22,  405 
Principal    and    surety   sued    to- 
gether, 2  2 ,  405 
Pendency  of  Prior  Action,  2  2,  441 

As  a  defense   to   counterclaim,    22, 

441 
Where  cause  of  action  has  been  used 
as  set-off  or  by  way  of  recoupment, 
22,441 
Where  no  judgment  has  been  pro- 
nounced, 22,  441 
Receivers,  22,  411 
Bent 

Repairs,  1 2 ,  748 
Scope,  22,  372 
Statutes,  2  2 ,  344,  373 

Claim  arising  from  transaction,  22, 

344 
Connection,  22,  373 
Generally,  22,  373 
In  California,  22,  373 
In  Indiana,  22,  473 
In  Iowa,  22,  373 
Liquidated  and  unliquidated  damages, 

22,344 
References,  22,  373 
Statutory  DifTerentlations,  2  2 ,  345 
Effect  of  assignment  in  Kentucky, 
'22,347 

In  Alabama,  2  2 ,  348,  349 
Examples,  22,  348,  349 
Judgments  in  Alabama,  22,  349 
Notes   and  bonds  in   Alabama, 

2  2.349 

Statute  of    limitations    in  Ala- 
bama, 2  2 ,  349 

Subjects  in  Alabama,  22,  348 
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What  are  subjects  of  recoupment 
or  set- off,  22,  34S 
In  Arkansas,  22,  350 
Assignees,  22,  351 
Bills  and  notes  in  Arkansas,  22, 

351 
Examples,   22,  350 
Executors    and    administrators, 

22,  351 
Judgments  in  Arkansas,  22,  35* 
In  Kentucky,  2  2 ,  345-347 

Practice  as   to  nonsuit,   22,   347 
In  Maryland,  22,  351 
In  Virginia,  22,  351 
In  West  Virginia,  22,  352 
What  actions  applicable,  22,  383 
Whether  recoupment  is   a  defense, 

2  2,345 

Whether  retroactive,  22,  384 
Taking  Issue  on  a  Counterclaim,  2  2 ,  427 

Cause  of  action  over  which  court  has 
no  jurisdiction,  22,  429,  430 

Complaint  containing  no  cause  of 
action,  22,  429 

Demurrer  to  one  defense  or  counter- 
claim and  reply  to  the  others,  22, 
248 

Demurrer  to  answer  both  as  a  coun- 
terclaim and  a  defense,  22,  428 

Demurrer  to  one  part  of  counter- 
claim and  reply  to  another,  22,428 

Facts  taken  as  true  if  not  demurred 
or  replied  to,  22,  429 

Failure  to  demur,  22,  427 

Failure  to  support  counterclaim  by 
proof,  22,  430 

In  general,  22,  427 

Motion  at  trial,  22,  427 

Motion  to  strike  out  as  irrelevant, 
22,427 

Objection  that  facts  set  up  did  not 
constitute  cause  of  action,  22,  430 

Beply,  22,429,  430 

As  an  answer,  22,  431 

As  a  waiver  of  objections  to  form 

a  pleading,  22,430 
Burden  of  proof,  22,  430 
Counterclaim   to   a   counterclaim, 

2  2 ,  432 
Demurrer  to  reply,  22,  432 
Denial  of  material  allegations,  22, 

431 
Distinct  and  specific,  22,  431 
Effect  of  failure  to  reply,  22,  429, 

430 

Necessity  of,  22,  429 

New  matter  which  does  not  consti- 
tute a  counterclaim,  22,  432,433 

New  matter  which  has  not  been 
pleaded  as  a  counterclaim,   22, 

433 
Requisites  of,  22,  431 
Setting  out  new  matter,  22,  431 
Statute  of  limitations,  22,  431 
What  it  may  set  forth,  22,  431 
When   reply    not    necessary,    22, 

432.  433 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM—Co»^V 
Counterclaim —  Cont'd 
Taking  Issue  on  a  Counterclaim — Cont'd 
Specifying  particular  objection,  22, 

428 
Substantial  defects  in  pleading,  22, 

429 
Whether  failure  to  demur  waives  ob- 
jections to  counterclaim,   22,   428 
Trial  by  jury,  22,  435 
Trustees,  22,  411,  412 
United  States  statutory  provisions,  22, 

414 
Unliquidated  damages,  22,  382 
Waiver  of,  22,  376 

Wbat  May  Be  the  Subjects  of  a  Counter- 
claim, 2  2,  384 

Action  on  torts,  22,  385,  386,  390 
Actions  Upon  the  Contract,  22,  385 
Breach  of  covenant,  22,  385 
Causes  of  Actions  Upon  Contract  in 
Contract  Actions,  2  2 ,  386 
Actions  arising  in  tort,  22,  390 
Breach  of  the  contract  amount- 
ing to  a  tort,  22,  39 1 
Causes  of  action   for  debt,  22, 

387 
Conversion,  22,  389 
Conversion    between     tort    and 

contract,  22,  389 
Damages  for  non-performance  of 

contract,  22,  387 
Equitable  relief,  2  2 ,  387 
Examples,  22,  386-391 
Foreclosure  actions,  22,388 
Implied  contracts,  22,  387 
Judgments,  22,  388 
Plaintiff  electing  to  sue  in  tort, 

2  2 ,  390 
Set-offs  used  in  the  former  pro- 
cedure, 22,  387 
Unconnected  with   the   transac- 
tion, 22, 386 
Unliquidated   damages,  22,  388 
Waiver  of  tort,  2  2 ,  389 
Where  law  implies  a  promise, 

22,  389 
Whether  the   contract  must  be 
expressed,  22,  386 
,  Counterclaim   founded  upon  tort, 

22.  385.  386 
Demand  arisingoutof  another  con- 
tract, 22,  385 
Demand  connected  with  the  trans- 
action, 22,  385 
Examples  of  what  may  be  set  off, 
22,  385,  386 
Causes  of  Action  Arising  out  of  the 
Transaction  Set  Forth  in  the  Com- 
plaint, 22,  391 

Allegation  of  mistake,  22,  393 
A  series  of  contracts,  22,  392 
Business  negotiations,  22,  392 
Connection  with  the  original  trans- 
action, 2  2 ,  392 
Examples,  22,  391-396 


Facts  and  circumstances  out  of 
which  the  injury  arose,  22,  393 

Form  of  action  adopted  by  plain- 
tiff, 2  2 ,  396 

Fraud  in  inducing  a  contract,  22, 
393 


Incidental  connections,  22, 


395 
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In  general,  22,  391 

Meaning  of  the  term  "transaction ," 
2  2 ,  392 

Negligence  or  wrongful  perform- 
ance of  a  contract,  2  2 ,  394 

Reformation  of  instruments,    22, 

394 
Tort,  22,  395 

Cause  of  action  arising  out  of  the 
same  transaction,  22,  395 

Contrary   causes   of    action    for 
tort,  2  2 ,  395 

One   tort    consequent    upon   an- 
other, 22,  396 

Whether  a  tort  is  a  transaction, 

22,395 

When  cause  of  action  arises  out  of 
some  transaction,  22,  391 
Causes  of  Action  Connected  with  the 

Subject  of  the  Action,  22,  396 

Action  for  rent,  22,  400 

Actions  to  recover  specific  chat- 
tels, 22,  401 

Cause  of  action  existing  independ- 
ently, 22,  401 

Claim  must  be  just  and, equitable, 
22,  398 

Collateral  contract,  22,  399 

Construction  of  the  W'ords  "  sub- 
ject of  action,"  22,  397 

Different  time  and  circumstances, 
22,  401 

Divorce,  22,  399 

Examples,  2  2 ,  396-402 

Form  of  action,  22,  402 

In  general,  22,  396 

Legal  relationship  necessary,  22, 

398 
Liberal  construction,  22,  398 
Parties  the  same,  22,  398 
Reciprocal  rights,  22,  399 
Remote  connection,  22,  397,  401 
Separate  and  distinct  violation  of 

contract,  22,  398 
Subject  to  an  action,  22,  396 
The    relation    to    the    connection 

must  be  immediate  and  direct, 

2  2 ,  397 
Transaction  on   the  same  dav.  22, 

39S 
Violated  right,  22,  397 
What  claims  are  sufficiently  con- 
nected, 22,  400 
Connection  with  subject-matter  of  ac- 
tion, 22,  384 
In  general,  22,  384 
Recoupment,  22,  384 
Set-off,  22,  384 
Torts,  22,  385 

What  may  be  recovered,  22,  385 
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Covenant,  22,  244 
Cross-demand,  1 8  ,  552 
Damages,     see      infra,     Unliquidated 
Damages. 

Whether  excess  is  recoverable,  22,  367 
DeUts,  18,  552 

See  infra.  Bankruptcy  Acts;  What 
May  Be  the  Subject  of  Set-Off. 
Must  be  due,  18,  552 
Of  different  nature,  18,  552 
Satisfied,  i  8,  552 
Defense.,  see  infra.  As  A  Defense. 
Defense  of  counterclaim  after  judgment 

by  default,  5,  4962°' 
Defenses  distinguished,  22,  213,  216 
Definition,  6,  719;  22,  211 
Demand,  22,  246 

Due  when  action  was  commenced,  5, 

201 
Enforceable  only  in  actions  ex  delicto  or 

in  equity,  S>  201 
Not  sounding  in  damages,  22,  246 
Demurrer 

TaJUng  Issue  on  a  Counterclaim,  2  2 ,  427 
Cause  of  action  for  which  court  has 

no  jurisdiction,  2  2 ,  429,  430 
Complaint  containing    no    cause   of 

action,  22,  429 
Demurrer    merely   to    the   counter- 
claim, 22,  427 
Demurrer  to  answer  both  as  a  coun- 
terclaim and  a  defense,  22,  428 
Demurrer  to  one  defense  or  counter- 
claim and  reply  toothers,   22,428 
Demurrer    to   one    part   of  counter- 
claim and  reply  to  another,  2  2,  428 
Facts  taken  as  true  if  not  demurred 

or  replied  to,  22,  429 
Failure  to  demur,  22,  437 
Failure   to  support  counterclaim  by 

proof,  22,430 
In  general,  22,  427 
Motion  at  trial,  22,  427 
Motion  to  strike  out  as  irrelevant,  22, 

427 
Objection  that  facts  set  up  did  not 
constitute  cause  of  action,  2  2 ,  430 
Specifying  particular  objection,   22, 

428 
Substantial  defects  in  pleading,  22, 

429 
Whether  failure  to  demur  waives  ob- 
jection to  counterclaim,  22,  428 
Deprivation  of  Eight,  22,  234 
Agent,  22,  23s 
Agreement  to  pay  in  specific  way,  22, 

234>  236 
Contract,  22,  234,  235 
Equitable  set-off,  22,  235 
Estoppel,  22,  235 
Example,  22,  235 
Guarantee     from    third    persons,    22, 

235 
Right  to  waive,  22,  235 
Waiver,  22,  235,  236 
Detinue,  22,  240 
Discontinuance,  22,  230 
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"  Discount,"  5,  679;  22,  211 
Distress,  12,  757^ 
Divorce 

Counterclaim,  22,  400 
Effect  of  Counterclaim 
When  Pleaded,  22,  438 

Counterclaim  not  litigated,  22,  439 
Counterclaim  which  could  not  legally 

have  been  allowed,  22,  439 
Counterclaim  withdrawn  before  trial, 

22.439 

Defendant  declining  to  submit  coun- 
terclaim to  adjudication,  22,  440 

Defendant  obtaining  a  nonsuit  as  to 
plaintiff's  cause  of  action,  22,  440 

Material  facts  of  a  cause  of  action, 
2  2,  440 

Offer  of  judgment  made  and  ac- 
cepted, 22,  440 

Pendency  of  a  prior  action,  22,  441 

Persons  not  parties,  22,  439 

Plaintiff's  right  to   discontinue,   22, 

■    442 

Statute  of  limitations,  22,  443 

What  is  barred,  22,  440 

When  counterclaim  is  extingin.-.hed, 
22,438 

When  counterclaim  not  barred,   22, 

439 
Where    affirmative  relief    ha<;    been 

asked,  22 j  43S 
Where  defendant  has   procured   dis- 
missal of  complaint,  22,  440 
Where  plaintiff  takes  voluntary  non- 
suit, 22,  440 
Effect  of  jurisdiction  of  court,  sec  infra. 

Jurisdiction. 
Election  of  Remedies 

May  defeat  or  use  set-off,  6,  249 
Equity,  5,  201;  22,  451 

See  infra.  Counterclaim. 
Demand  not  mature,  22,  451 
Discretion  of  jury,  22,  451 
Insolvency,  22,  451 
Equity    Jurisdiction    as    to    Set-Offs,    22, 
217 

Examples,  22,  217-322 
In  general,  22,  217 
Insolvency,  22,  220 
Where  satisfaction  of  the  debt  will  not 

be  obtained  at  law,  22,  218 
Withdrawing  from  state,  2-2,  219 
Evidence,  22,  339 
Execution 

As  to  set-off  of  judgment  upon  which 
execution  has  been  issued,  see  infra. 
Judgments. 
Executors  and  administrators,  see  in- 
fra. Counterclaim. 
Executors  and  Administrators,  7,  372;  2  2, 
312 
Action  against  executor,  7,  388;  22, 

312 
Action  by  heir,  22,  315 
Administrators,  22,  312 
Claim    against   estate    since    death  of 
testator,  22,  312 
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SET-OFF,  BECODPMENT,  AND  COUN- 
TERCLAIM—Co«/'rf 
Executors  and  Administrators — Cont'd 

Claim  must  be  due  testator  or  intestate 
in  his  lifetime,  22,  314 

Counterclaim,  22,  407 
Pleading,  22.  425 

Examples.  22,312-315 

Heirs  and  distributees,  Z2,  315 

In  Arkansas,  22,  351 

Insolvent  estate,  22,  313 

In  suits  by  and  against  representatives, 
22,  312 

Judgments,  22,  452,  453 

Muluality  in  general,  22,  312-315 

Personal  debt  set  off  against  represen- 
tative suing  in  his  representative 
capacity,  22, .314 

Personal  representative  retaining  leg- 
acy to  satisfy  debt  of  legatee,  7, 
316 

Recoupment  in  Arkansas,  22,  351 

Suit  in  one  capacity  set  off  in  another, 
22,314,315 

Suits  by  representative  against  heir, 
22,  315 

Suits  in  equity  b}',  7,  399 

What  claims  may  be  set  off  against 
representative,  22,  312 

What  claims  representative  may  set 
off,  22,  312 

Where  suit  is  against  representative 
personally,  he  cannot  set  off  a  debt 
due  him  in  his  representative  capac- 
ity, 22,  314 

Whether   defendant   must   present  his 
claim  to  representative,  22,  313 
Factors 

Lien  of,  cannot  be  defeated  by  set  off 
of  debt  due  from  principal  to  buyer, 

3.342 

Suits    against    purchasers   from    com- 
mission merchants,  3,  342,  343 
Failure  to  Use,  22,  231 

Advisability  of  pleading  set-off,  22, 
232 

Distinction  between  set-off  and  a  de- 
fense, 22,  231 

Joint  and  several  note,  22,  234 

Plaintiff's  claim  not  a  proper  subject 
for  set-off,  22,  234 

Right  of  defendant  to  refuse  to  use  a 
set-off,  22,  231 

Right  of  defendant  to  use  or  not  use 
his  claim  of  set-off,  2  2,  332 

Right  to  establish  set-off  by  separate 
action,  22,  232 

Right  to  use  set-off  in  subsequent 
action,  22,  232 

Statute  providing  that  defendant  must 
plead  set-off,  22,  233 

Whether  set-off  may    be    withdrawn, 
22,  231 
Forcible  entry  and  detainer,  8,  161 
Foreclosure  of  Mortgages,  8,  231 ;  22,  331 

See  Foreclosure  of  Mortgages. 

Counterclaim,  22,  378,  388 
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Foreign  Judgments,  2  2 ,  456 
Counterclaim,  18,  490;  22,  441 
As  a  defense  to  counterclaim,  22,441 
Where  cause  of  action  has  been  used, 
as  set-off  or  by  wa3'  of  recoupment, 
22,441 
Where  no  judgment  has  been   pro- 
nounced, 2  2,  441 
Garnishment,  S,  11 88 
See  Garnishment. 
Garnlsliee's  Right,  8,  1213 

Any  right  which    might   have  been 

pleaded  against  defendant,  8,  1213. 

Debt  due  to  garnishee  and  another 

jointly,  8,  1215 
Demand  in   favor  of  co-partnership, 

8,  1215 
Demand  in  favor  of  garnishee  as  ad- 
ministrator, 8,  1215 
Demand   must  arise  out  of  contract, 

8,  1216 
Demand   must  be  due  garnishee  in 

same  capacity,  8,  1215 
Demands  must  be  mutual,  8,  1215 
Equitable  claims,  8,  1214,  1217 
Failure  of  consideration,  8,  1214 
General  right  to,  8,  1213 
Indebtedness  accruing  after  garnish- 
ment, 8,  1215 
Liability   as   surety   or  indorser,   8, 

1217 
Necessity'  that  the  demand  be  owned 
by  and  due  to  garnishee  at  time  of 
service,  8.  1216 
Pleading  defense  specially,  8,  1213 
Promissory  note,  8,  1214 
Property    of    which    garnishee    has 
mere    naked    possession,    8,    1217, 
1218 
Rights   of  others  with   whom    gar- 
nishee is  privy,  8,  1214 
Set  off  of  claims  against  property  in 
garnishee's  possession,  8,  1217 
General  principles,  22,  211 
Government^   see    infra.  Against  the 

Government. 
Guaranty,  22,  251 
Guardian  and  Ward 

In  suits  by   and  against  guardian,  22, 

.332 
Mutuality,  22,  332 
Husband  and  Wife,  22,  315 

Action  against  husband,  setoff  of  debt 

due  wife,  22,  316 
Action    against  husband    to   set  off  a 

debt  due  him  in  right  of  wife,  Z2, 

31s 
Action  by  husband,  set  off  of  debt  due 

from  wife   before  marriage,  22,316 
Action  by  widow   upon   her  choses  in 

action  not  reduced  in  possession,  22, 

317 

Action  to  recover  claims  owned  by- 
wife,  set-off  of  claims  due  by  hus- 
band, 2  2,  318 

Action  upon  a  note  made  paj-able  to  a 
married  woman,  22,  317 
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Claim  for  damages  resulting  from  tor- 
tious act  of  plaintiff's  wife,  22,  316 
Examples,  22,  315-320 
Husband   joined  only    as   a  technical 

party,  22,319 
In    action    by    husband    ancJ  wife   for 

legacy  to  debtor's  wife,  22,  316 
In  general,  22,  315 
Mutuality'  in  general,  22,  315—319 
Set-off  of  debt  due  by  husband  and  wife 

jointly,  22,  31S 
Set-off  of  wife's  debts  not  reduced  to 

possession  by  husband,  22,  316 
Suit  by  husband  and  wife  for  debt  due 

jointly,  22,  319 
Suit  by  wife  to  enforce  demand  due  her 

as  her  separate  property,  22,  319 
Where  husband  and   wife   are  joined, 
set-off  of  debt  due  by  husband,  22, 
318 
Wife   as    executrix  or  administratrix, 
22,  319 
Illegal  Contracts,  22,  269 

Demand  partly'  legal' and  partly  illegal, 
22,  269 
Infancy,  22,  269 
In  general,  18,  551 
Injunction 

Debt  the  collection  of  which  has  been 
enjoined,   22,  271 
Insolvency 

Counterclaim,  2  2 ,  419 

Claim  not  due  and  payable,  22,  419 
Demand    in   favor  of   insolvent   not 
due  at  time  of  assignment,  22,  419 
Insolvency  of  one  of  the  parties,  2  2, 

418 
Interposition  of  court  of  equity,   22, 
4t8 
In  Equity,  2  2,  451 

Discretion  of  jury,  22,  451 
Unliquidated  damages,  22,  4J1 
Unmatured  claim,  22,  451 
Judgment  for  costs,  2  2 ,  455 
Insurance  policy,  22,  242,  251 
Interest,  2  2 ,  229 
In  Wliat  Actions  Interposed,  2  2 ,  3S3 

Actions  mentioned  in  statutes,  22,  383 
Actions  of  a  quasi  criminal  nature,  22, 

384 
In  general,  22,  383 
Penalties,  22,  384 

Retroactive  effect  of  statutes,   22,  383 
Special  proceedings,  22,  383 
Joint  Tenants  and  Tenants  In  Common 
Improvements    against   claim    for   use 

and  occupation,  i  i,  1105,  1107 
Judgment  on  Counterclaim 
Amount  of  offset,  22,  436 
Costs,  22,  436 

Counterclaim  against  assignee,  22,437 
Counterclaim  against  trustee,  22,  437 
Damages,  2  2 ,  435 
Damages  found  in  favor  of  defendant 

equal  to  demand  of  plaintiff,  Z2,  436 
Defendant   found   entitled   to   amount 

less  than  that  due  to  plaintiff,  2  2 ,  435 
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Defendant  found  entitled  to  nothing, 

2  2 ,  436 
Defendant's  judgment  for  excess,  22, 

436 
For  the  excess,  22,436 
Judgment  for  amount  claimed  to  be  due 

and  action  continued  as  to  amount 

in  dispute,  22,  437 
Plaintiff's   recovery   wholly   defeated, 

22,436 
Production  of  securities,  22,  436 
Relief  other  than  money  judgment,  2  2, 

438 

When  judgment  should  be  for  defend- 
ant, 22 ,  435 

Where  affirmative  relief  was  demanded 
by  one   defendant  against   another, 
2  2 ,  438 
Judgments,  12,  1490 

Counterclaim,  22,  388,  435 

In  Alabama,  22,  349 

In  Kentucky,  22,  347 

Recoupment  in  Alabama,  22,  349 

Recoupment  in  Arkansas,  22,351 

Set-Off  of  One  Judgment  Against  Another, 

22,  445.  451 

Assigned  Judgments,  22,  456 

Assignee  has  no  rights  which  as- 
signor has  not,  22,  457 

Assignee  mere  trustee  for  another, 

22.457 

Assignee's  right,  2  2 ,  456 

Assignee  takes  judgment  subject 
to  rights  of  set -oft",  22,  457 

Assignment  before  judgment  is 
rendered,  22,  460 

Assignment  previous  to  entry  of 
judgment,  22,459 

Assignment  to  attorney,  22,  458 

Assignment  to  attorney  where 
plaintiff  is  insolvent,  22,  459 

Bona  fide,  22,  457 

Bona  fide  assignee  without  notice, 
2  2 , 458 

Conditional  purchase,  22,  457 

Fraudulent  assignments,   22,   459 

In  general,  22,  456 

Judgment  held  against  judgment 
creditor  where  creditor  is  as- 
signed to  attorney,  22,  458 

Judgment   owned    absolutely,    22, 

457 
Purchasingjudgmenttoset  off,  22, 

457 
Entering  satisfaction,  2  2 ,  445 
How  Set -Off  Enforced,  22,  464 
Actions,  22,  464 
Attorney's  lien,  22,  464 
Collateral  attack,  2  2,>465 
In  general,  22,  464 
In  what   court   motion    should  be 

made,  2  2 ,  466 
Judgment  in   different  courts,  22, 

466 
Jurisdiction  of  court  of  law,  2  2 ,  464 
Neglecting  an  opportunity  to  set 

off  a  judgment  upon  trial,  22,  465 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM—Co«<'rf 
Judgments — Cont'd 

Set-Off  of  One  Judgment  Against  Another 

— Cont'd 

How  Set-Off  Enforced — Cont'd 
Resort  to  equity,  22,  464 
When  court  of  law   refuses  to   in- 
terfere on  motion,  22,  464 
When  motion  should  be  made,  22, 

46s 

When  motion  will  be  denied  at 
law,  22,  464 

Where  demand  has  not  been  liqui- 
dated by  judgment,  22,  464 

Where  motion  should  be  made, 
22,465 

Whether  chancery  is  precluded 
by  decision  of  court  of  law,  22, 

465 
In  general,  2  2,  445 
Intervening  Eights   of  Tliird  Parties, 
2  2 ,  462 
Attorney's  Lien,  2  2 ,  462 

Adverse  judgments  in  the  same 
cause,  22,  463 

Adverse  judgments  in  the  same 
transaction,  22,  463 

Court  sustaining  lien  of  attor- 
ney, 2  2 ,  462 

Discretion  of  court,  22,  463 

Lien  for  costs  and  disbursements, 
2  2 ,  462 

Right  of  parties  to  set  off  judg- 
ment, 22,  462 

Statutes,  22,  463 

Unliquidated  claim  of  opposite 
party,  2  2 ,  464 

When  lien  not  paramount,  22, 

463 
Whether  equitable  or  Idgal  rules 
apply,  2  2 ,  463 
Bona  fide  assignee   of  judgment, 

22,  462 
Equitable  rights  of  third  parties, 

22,  462 
In  general,  2  2 ,  462 
When  set-oflf  not  allowed,  22,  462 
Judgments  for  Costs,  22,  454 

Against    judgment   for   damages, 

22.454 
Attorney's  lien,  22,  455 
Claims  arising  in  the  same  cause 

of  action,  22,  455 
Examples,  22,  454-456 
In  general,  2  2 ,  454 
Insolvency  of  defendant,  22,  455 
One    judgment  for  costs   against 

another,  2  2 ,  454 
Judgments  in  Different  Courts,  2  2 ,  456 
At  law,  22,  456 
Different    districts   of    the    same 

court,  22,  456 
Federal  and  state  judgments,  22, 

456       . 
Foreign  judgments,  22,  456 
In  equity,  2  2,  456 


610 


Judgment  of  inferior  courts,   22, 

456 
Judgments    Upon    Which    Executions 
Have  Issued,  2  2 ,  459 
Assignment  of  execution,  22,  461 
Attorney's  lien,  22,  461 
Execution  not  between  the  same 

parties,  22,  461 
Execution  not  in  the  same  right, 

22,  461 
In  general,  22,  460 
Judgment   debtor    arrested  under 

execution,  22,  460 
Judgment    debtor    discharged     by 

consent  of  complainant,  22,  460 
Judgment  debtor  escaping,  22,  460 
Mutual  executions,  2  2 ,  461 
Officer  requiring  indemnity   from 

the  consequences,  2  2 ,  462 
Represent;ative  capacity,  22,  461 
Set-oflf  of  executions,  22,  461 
Whether  officer  must  set  off  exe- 
cution when  required,  22,  462 
Whether   set-off    will   be   allowed 

where    execution    is    issued    on 

judgment,  2  2 ,  460 
Mutuality  of  the  debt,  22,  445 
Fewer  to  Set  off  Judgment,  2  2 ,  446 
Appeal,  22,  448 
Arbitrary  abuse  of  discretion,  22, 

448 
Courts  of  equity,  2  2,  446 
Courts  of  law,  22,  447 
Discretion  of  court,  2  2 ,  447 
Discretion  of  court  of  equity,   2a, 

447 
Discretion  of  court  of  law,  2  2 ,  447 
General  power  of  courts,  22,  446 
On  motion  in  equity,  22,  447 
Question  of  discretion,  22,  447 
Remedy  by  appeal,  22,  448 
Review  of  court's  refusal  to  set  off, 

22,  447,448 
Where  relief  is  sought  in  bill,,  22, 

447 
Whether  statutory,  2  2,  446 

Bequisites  of  the  Judgments,  2  2,  449 
Actual  recovery,  22,  449 
Dormant  judgment,  22,  450 
Exemption  laws,  22,  450 
In  equity,  22,  451 
In  general,  2  2,  449 
Insolvency,  22,  450 
Jurisdiction,  2  2 ,  449 
Pendency  of  appeal,  22,  450 
Reviving  judgment,  22,450 
Substituting  judgment,  22,  449 
Unsatisfied  judgment,  22,  450 
What  judgments  may  be  set  oflf, 
22,  449 

To  Whom  Belief  May  Be  Granted,  22, 
448 

In  general,  22,  448 
Equitable  owner,  22,  448 
Mere  equitable  interest,  22,  449 
Nominal  owner,  22,  449 
Party  not  absolute  owner,  2  2,  448 
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Where  claims  were   not  mutual  be- 
fore judgment,  2  2,445 
Whether  allowed, "2  2,  445 
Withholding     judgment     until     the 
other  party  has  obtained  his  judg- 
ment, 2  2,  445 
Judgments  of  sister  states,  I2,  149^ 
Jurisdiction,  22,  212 

Amount  in  controversy,  12,  286,    289, 

428;  22,  273 
Effect  of  set-off  on  the,  22,  212 
Equity  Jurisdiction,  22,  217 
Examples,  22,  217-222 
In  general,  22,  217 
Insolvency,  22,  220 
Where  satisfaction   of  the  case  will 

not  be  obtained  at  law,  22,  2i8 
Withdrawing  from  state,  22,  219 
Jury  and  Jury  Trial 

Counterclaim,  22,  434,  435 
Justice  of  tbe  Peace 

Bill  of  particulars,  12,  452 
Defendant's  proceeding  upon  plaintiff's 
failure  to  appear,  12,  455 
landlord  and  Tenant 

Counterclaim  in  an  action  for  rent,  2  2 , 

400 
Recoupment,  22,  354,362 
Legal  demand,  22,  267 
Libel  and  slander,  13,  477 
Lien,  22,  245 
Z,ien  of  attorney,  see  infra.  Attorney 

AND  Client. 
Limitation  of  actions,  see  infra.  Stat- 
ute OF  Limitations. 
Liquidated  damages,  22,  255 
Local  assessments,  25,  571 
Malicious  persecution,  14,75 
Married  -women,    see    infra.   Husband 

AND  Wife. 
IVIeclianics'  Liens,  15,  100,  198 

Filing  statement  of  claim,  15,  146 
Fraud  or  collusion,  15,  100 
Pro  tanto  discharge,  15,  100 
What  may  be  set  off,  1 5 ,  100 
IVIistaJie 

Counterclaim,  22,393 
Mutual  Credits 

Debt  originating  in  mutual  credit  be- 
fore bankruptcy,  22,  259 
Mutual  debts,  18,  552  ;  22,  239 
Mutuality,  5 ,  201 ;  2  2 ,  280 

Application  of  tbe  Rule,  22,  295 

See  infra.  Agency;  Assignments; 
Bills  and  Notes  ;  Executors 
AND  Administrators;  Fore- 
closure OF  Mortgages  ;  Gar- 
nishment ;  Guardian  and 
Ward;  Husband  and  Wife; 
Mechanics'  Liens;  Partner- 
ship ;  Public  Officers  ;  Re- 
ceivers; Stockholders  ;  Sure- 
tyship; Trusts  and  Trustees. 
Devises,  22,  295  ^ 
Surviving  Partner,  2  2 ,  296 

Debt  considered  as  owing  to  sur- 
vivor in  his  own  right,  22,  296 
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Debt  due  defendant  as  surviving 

partner,  22,  296 
Debt  due  from  plaintiff  as  surviv- 
ing partner,  2  2 ,  296 
Rights   of   partnership    creditors, 

2  2 ,  296 
Rights   of  representatives   of    de- 
ceased partner,  22,  296 
Sued  for  debt  due  partnership,  22, 

296 
Sued  upon   a  debt  owing  by  firm, 

2  2 ,  296 
Where  one  of  the  members  of  firm 
becomes  owner  by  contract,  22, 
297 
Where    joint    debt    or   liability   be- 
comes vested   in  or  due  from  one 
person,  22,  295 
Assignment  of  plaintiff's  claim  before 

trial,  22,  282 
Bankruptcy,  22,  265 
Claim  payable   into  or  out  of  certain 
funds  of  a  municipality  or  state,  22, 
281 
Holder  of  check,  3,  226 
Holder  setting  off  check  in  an  action 

by  bank,  22,  282 
Must  Be  Due  Between  All  the  Parties  to 
tlie  Action,  22,  290 
Action   against  partnership,  22,  292 
Action   by    firm  for    a    partnership 
claim ;    set-off  of  individual    debt 
against  partner,  2  2 ,  292 
Action   by   two   plaintiffs    for    joint 
debt  due  ;  set-off  of  claims  due  for 
plaintiffs  individually,  22,  292 
Agreement  to  allow  set-off,  22,  295 
Assent  of  joint  defendant,  22,  293 
Claim  against  one  or  more  of  plain- 
tiffs, 22,  290 
Debt  due  from  plaintiff  toco-obligor, 

22,  295 
Defendants  sued  by  several  plaintiffs, 

22,  290 
Discontinuance  between  one  of  sev- 
eral partners,  22,  295 
Examples,  22,  290-295 
From  and  to  all  parties,  22,  290 
One  defendant  severally,  or   jointly 

and  severally'  liable,  22,  295 
Reason  for  the  rule,  22,  282,  291 
Separate  debt  of  each  defendant,  22, 

294 
Two    or    more    defendants     jointly 

sued,  22,  292 
Two  or  more  defendants  jointly  sued 
by  one  plaintiff,  22,  293 
Must  Be  Due  Between  Those  Only  'Who 
Are  Parties  to  the  Action,  22,  287 
Assent  of  partners,  22,  289 
Claim  against  firm  of  which  plaintiff 

is  partner,  2  2 ,  287 
Claim  due  from  plaintiff  to  a  partner- 
ship, 2  2 ,  289 
Claim     owned     by    defendant    and 

another,  2  2 ,  289 
Consent  of  joint  owner,  22,  290 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM—C<7«r^ 

Mutuality —  Cont'd 
Must  Be  Due  Between  Those  Only  Who 
Are  Parties  to  the  Action — Cont'd 
Debt  due  from  plaintiff  jointly  and 

severally,  22,  287 
Discontinuance  as  to  one,  22,  290 
Examples,  22,  287,  290 
Joint  and  several  bond,  22,  288 
Joint   and    several  promissory   note, 

22,  2S7,  288 
Joint  claims,  22,  287 
Other  parties  interested,  22,  287 
Whether   there  must  be  an  assign- 
ment by  partnership,  22,  289 
Must  be   due   from  the  plaintiff,   22, 

281 
Must  Be  Due  to  Defendant,  2  2,  282 
Actions  for  defective  title,  22,  283 
Amount  paid  for  claim,  22,  284 
Bankruptcy  acts,  22,283 
Claim  due  a  third  person,  22,  282 
Claim   which    defendant  borrovred, 

2  2 ,  283 
Consideration,  22,  284 
Defendant  holding  claim  condition- 
ally, 22,  283 
Defendant  not  ovfning  claim  abso- 
lutely, 22,  283 
Necessity,  22,  282 
Nominal  and  real  parties  in  interest, 

2  2 ,  285 
Parties  of  record,  22,  285 
Real  parties  in  interest,  2  2 ,  286 
Rule  in  England,  22,  285 
Showing   assignment   to   defendant, 

22,283 
Understanding   that  if  defendant  is 
not   able  to  set  oflF  claim  it  shall 
not  be  his  property,  22,  284 
Where  claim  has  not  actually  been 

paid  for,  22,  284 
Where  mutualitj-  is  real,  22,  286 
Necessity  in  general,  22,  280 
Payee  of  note,  22,  282 
Requirement  in  general,  22,  280 
National  Banks 
Assets,  I  6,  198 
By  depositors,  16,  206 
Pleading,  16,  214 
Suit  by  receiver,  16,  210 
Usury- 
Action  on  note,  16,  175 
Double  interest,  16,  176 
Nature,  22,211 
Nonsuit,  16,  727;  22,  230 
Examples,  16,  727,  729 
In  Kentucky,  22,  3^7 
Whether  plaintiff  maj'   take  nonsuit, 
16,  727 
Notice  of  set-off,  see  infra,  Pleading. 
Officers  and  agents  of  private  corpora- 
tions, I  7,  81 
Open     and    close,     17,    201,    203;     22, 

228 
Origin,  22,  211 
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Partnership,  17,  1307;  22,  287,  326 

Action   against   partner;   indebtedness 

of  plaintiff  to  one  partner,  22,  293 
Action  by  firm  for  partnership  claim  ; 
demand  against  one  partner  individ- 
ually, 22,  292 
Assent  of  partners   to   member  setting 

off  claim  due  to  firm,  22,  289 
Counterclaim 

Showing  dissolution   of  partnership 

and   balance   due   defendant,    22, 

382 

Unsettled  partnership  account,  22, 

382 

Defendant    setting  off   claim   against 

firm,,  22,  287 
Demand,  22,  273 

Against  partnership  and  one  in  favor 

of  partner,  17,  1307 
Really  mutual,  17,  1308 
Dormant  partners,  17,  1309;  22,  326 
Examples,  17,  1307-1309 
Express  assent  of  other  partners,  i  7, 

1308 
In  general,  i  7,  1307 
Insolvency  of  partner,  i  7,  1309 
In  suits  by  and  against   partners,  22, 

326 
Joint  and  separate  debts,  17,  1307 
Member  of  firm  setting  off  claim  due 

to  firm,  22,  289 
Mutuality  in  general,  22,  326 
Non-resident  firm,  17,  1309 
Ostensible  partners,  22,  326 
Personal  demand  against  firm  balance, 

17,  1276 
Power  of  Partner  to  Execute  Sealed  In- 
strument 
Effect  of  Unauthorized  Execution 

Merger  of  original    indebtedness, 
17,  lOOS 
Surviving  Partner,  17,  1175;  22,  296 
Debt  considered  as  owing  to  survivor 

in  his  own  right,  22,  296 
Debt    due    defendant    as    surviving 

partner,  22,  296 
Debt  due  from  plaintiff  as  surviving 

partner,  22,  296 
Rights  of  partnership  creditors,  22, 

296  ' 

Rights  of  representatives  of  deceased 

partner,  22,  296 
Suit  brought  on  individual  demand, 

17,  ii7S-_ 
Suit   for  debt    due  partnership,    22, 

296 
Surviving  partner  sued  upon  a  debt 

owing  by  firm,  22,  296 
Survivor  sued   on   individual  claim, 

,17,117s 
When  sued  on  partnership  claim,  i  7, 

"75 
When  survivor  sues  on  partnership 

claim,  17,  117s 
Where  one  of  the  members  of  firm 

becomes  owner   by   contract,  22, 

297 
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Payment,  22,  220 

Agreement    to    take   coffnterclaim   in 

satisfaction  of,  22,  216 
When  counterclaim  admissible  under 
plea  of,  22,  216 
Penal  action,  22,  244 
Penalties,  2  2 ,  255 

Counterclaim,  22,  384 
Plaintiff  indebted  a  greater  amount  than 

claimed  in  declaration,  18,  552 
Plaintiff's  Right  of  Action,  22,  229 

Plaintiff's  right  to   a  discontinuance, 

22,  230 
PlaintifT's  right  to  nonsuit,  22,  230 
Wiiethcr  necessary  to  plaintiff  to  prove 

right  of  action,  22,  229 
Whether  there  can  be  a  setoflF  where 
plaintiff  has  no  cause  of  action,  22, 
230 
Pleadiiff,  18,  553;  22,  332 
Action  on  specialty,  22,  333 
Contents  of  Plea  akd  Notice  of  Set-Off, 

22.335 

Count,   22,  336 

Defective,  22,  336 

Description  of  debt,  22,  335 

Examples,  22,335,336 

Form  of  plea  of  set-off,  22,  335 

In  general,  22,  335 

One  part  of  plea  bad,  22,  336 

The  notice,  22,  335 

The  plea,  22,  335 
Counterclaim,  22,  42 1 

Amendment,  22,  422 

Answer  must  be  complete  by  itself, 
22,  426 

Answer  nbt  setting  up  counterclaim 
in  form,  22,  423 

Answer  referring  to  matters  con- 
tained in  another  answer,  22,  426 

Arising  out  of  transaction,   22,  425 

As  to  effect  of  counterclaim  -ivjien 
pleaded,  see  infra.  Counter- 
claim. 

As  to  effect  of  coiniterclaim  when 
there  has  been  a  failure  to  plead  it, 
see  infra,  Effect  of  Counter- 
claim. 

Best  form  of  pleading,  2  2 ,  423 

Character  determined  by  court,  22, 
424 

Characterizing  the  pleading  as  a  de- 
fense, 22,  423 

Construing  answer  as  a  defense  and 
not  a  counterclaim,  22,  423 

Effect  of  calling  a  defense  a  counter- 
claim, 22,  424 

Effect  of  pleader  naming  the  plead- 
ing, 22,  423,  424 

Facts  connecting  transaction,  22, 
424 

Fact  that  counterclaim  was  due  and 
owing,  22,  424 

Failure  to  claim  affirmative  relief, 
22,  423 

Failure  to  claim  damages,  22,  423 

Form,  22,  421 
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Inconsistency  between  defenses,  22, 
426 

In  general,  22,  421 

Omission   to    designate   as  counter- 

.    claim,  22,  424 

Particular  form  of  words,  22,  421 

Persons  in  representative   capacity, 
22,  425 

Pleading  conclusion  of  law,  22,  422 

Prayer  for  affirmative  relief,  22,  422 

Prayer  for  relief  and  assertion    that 
pleading  is  a  counterclaim,  2  2 ,  423 

Rules  governing  complaint  in  cross- 
action,  22,  421 

Setting  out  facts  sufficient  to  consti- 
tute counterclaim,  22,  424 

Set  up  in  answer,  2  2,  421 

Statement  that  pleading  is  a  counter- 
claim, 22,  422 

Two   or   more   defenses  or  counter- 
claims, 22,  425 

Whether  single  pleading  can   form 
double    pleading   in    a   defense   to 
counterclaim,  22,  423,  424,  427 
Examples,  2  2 ,  332,  333 
Failure  to  give  notice,  22,  334 
Failure  to  plead,  22,  334 
General  issue,  22,  332,  333 
In  general,  22,  332,  333 
Nature  of  the  plea,  i  8,  553 
Particulars  of  Set-Off,  22,  336 

Compliance  with  order,  22,  337 

Effect,  22,338 

Examples,  22,  336-338 

In  general,  22,  336-33S 

Plaintiffs  right  to  call  for  particulars, 
22,336 

Practice  in  England,  2  2 ,  336 

Practice  in  United  States,  22,  336 

Time  of  demand,  22,  337 

Variance,  22,338 
Replevin,  22,  338 

Examples,  22,  338 

In  general,  22,  338 

Nil  debet,  22,  339 

Statute  of  limitations,  22,  339 

What  may  be  given  in  evidence  under 
replevin,   2  2 ,  338,  339 
Special  plea,  22,  333 
Statute  of  2  Geo.  II.,  22,  332 
Statutory  Provisions  Governing  the  Plead- 
ing of  Set-Off,  2  2 ,  333 

Effect  of  failure  to   plead  specially, 
22,  334 

Failure  to  comply  with  statutes,  2  2 , 

334 
In  Colorado,  22,  334 
In  England,  22,  333 
In  Florida,  22,  334 
In  Georgia,  2  2 ,  334 
In  Illinois,  22,  334 
In  Indiana,  22,  334 
In  Michigan,  22,  334 
In  Mississippi,  22,  334 
In  New  Hampshire,  22,  333 
In  New  Jersey,  22,  334 
In  New  York,  22,  333 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM—Co«i"fl; 
Pleading —  Co  n  f  d 

Statutory  Provisions  Governing  tlie  Plead- 
ing of  Setoff— Co?i/V 
In  North  Carolina,  22,  333 
In  Pennsylvania,  22,  334 
In  Rhode  Island,  22,  334 
In  United  States,  22,  333 
In  Virginia,  22,  334 

To  a  single  count,  22,  229 

Undisclosed  principal,  22,  324,  325 

What  it  must  contain,  i  8,  553 

When  set-ofFmust  be  specially  pleaded, 
22,  333 

With  otlier  defenses,  2  2 ,  229 
Pledge,  18,666,  733 

Remedies  of  equity,  1 8 ,  727 
Proceedings  in  rem,  22,  241 
Proof,  22,  339 
Public  Officers,  ig,  562?**;  22,  332 

Mutuality,  22,  332 
Receivers,  20,  135,  237,  239,  290;  22,  308 

Choses  in  action  subject  to  equitable 
set-off,  20,  135 

Claim  which  had  not  become  due  at 
the  time  of  appointment  of  receiver, 
22,  310 

Common  or  trust  fund,  22,  310 

Counterclaim,  22,  411 

Deposit  in  bank,  22,  310 

Examples,  22,  308-310 

In  general,  20,  135;  22,  308 

Limitation  on  right,  20,  135 

Mutuality  in  general,  22,  308-310 

Preference  of  one  creditor  over  an- 
other, 20,  135 

Set-off  which  defendant  had  against 
original  owner,  22,  308 

When  no  set-off  can  be  used  against 
fund  in  the  hands  of  a  receiver,  22, 
310 

When   set-off  must  have   accrued   in 
favor  of  defendant,  22,  309 
Reconvention,  20,  472;  22,  340,  358 

Definition,  22,  340 

Distinguished,  22,  340 

Examples,  22,  341,  342,  358,  359 

Generally,  22,  340-342 

How  right  arises,  22,  356 

In  Louisiana,  22,  341 

In  Texas,  22,  342,358 

In  what  states  it  prevails,  2  2 ,  340 

Matters  of  practice,  22,  341 

Nature,  22,  340 

Same  transaction  with  plaintiff's  de- 
mand, 22,  358 

Vindictive  damages,  22,  359 

When  allowable,  2  2 ,  340-342 
Recoupment,  22,  340 

At  common  law,  22,  343 

Attorney  and  client,  22,  362 

Bailments,  22,  354 

Bills  and  notes,  22,  365 

Breach  of  warranty,  22,  360 

Carrier's  lien,  8,  977 

Carriers  of  goods,  22,  363 


614 


Costs,  22,  367 

Definition,  22,  340 

Election  of  remedies,  22,  368 

Failure  of  consideration,  z  2 ,  361 

Fraud,  22,  361 

How  Bigbt  to  Recoup  Must  Arise,  2  2 ,  353 

Bailments,  22,  354 

Damages,  22,  355 

Defendant,  22,  356 

Defendant's  failure   to   comply  with 
contract,  22,  356 

Failure  of  plaintiff  to  perform  stipu- 
lations  of  the    contract   sued   on, 

22.353 
In  general,  22,  353 
Landlord  and  tenant,  22,  354 
Notice  to  quit  service,  2  2 ,  354 
Payment  by  instalments;  22,  354 
Plaintiff,  22 ,  355 
Plaintiff's  conduct  proximate  cause, 

22.  3SS 
Statute  of  limitations,   22,  354 
Upon  Same  Transaction  with  Plaintiff's 

Demand,  z  2 ,  357 

Examples,  22,357,  358 

In  general,  22,  357 

One  tort  against   another,  22,  360 

Tort    connected    with    a  contract 
transaction,  22,  359 
Upon  Wliat  Liabilities,  2  2 ,  360 

Breach  of  warranty,  22,  360 

Contracts,  express  or  implied,  22, 
360 

Damage  by  carrier  to  freight,  2  2 , 

363 
Failure  in   quality  or  quantity   of 

land,  22,  363 
Failure  of  consideration,  22,  360 
Failure  of  Title,  2  2 ,  363 
Examples,  22,  360-364 
Negotiable  instruments,  22,  365 
Sealed  instruments,  22,365 
Where  defendant  has  been  evict- 
ed, 22,  364 
Where  defendant   has  taken  no 
covenant  of  warrant^-,  Z2,  364 
Failure  to  perform  contract  within 

specified  time,  22,  362 
Fraud,  22,  360 

Landlord's  duty  to  repair,  22,  362 
Neglect  of  duty  by   attorney,  22, 

362 
Non-delivery  of  goods,  22,  360 
Performance  of  construction  con> 

tracts,  2  2 ,  362 
Servant's  neglect  of  duty,  22,  362 
Warranty,  2  2 ,  360 
Landlord  and  tenant,  22,  354,362 
Master  and  servant,  22,  354,  362 
Notice  of  Intention  to  Recoup,  2  2 ,  369 
Examples,  22,  370 
When  notice  not  necessary,  22,  369 
When  notice  should   be   given,   22, 

369.  370 
Offer  to  return,  22,  368 
Origin  of  recoupment,  22,  343 
Pleading,  2Z,  369,370 
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Practice,  2  2 ,  36S 
Purpose,  2  2,  343 
Keconventlon,  22,  340,  359 

Definition,  22,  340 

Distinguished,  22,  340 

Examples,  22,  341,  342,  358,  359 

Generally,  22,  340-342 

How  right  arises,  22,  356 

In  Louisiana,  22,  341 

In  Texas,  22,  342,'358 

In  what  states  it  prevails,  22,  340 

Matters  of  practice,  22,  341 

Nature,  22,  340 

Same  transaction  with  plaintiff's  de- 
mand, 22,  358 

Vindictive  damages,  22,  359 

When  allowable,  22,  340,342 
Eecoupment  and  Set-OS'  DiBtinguislied, 

22,  344 

Claim  arising  from  same  transaction, 
22,  344 

Liquidated   and   unliquidated    dam- 
ages, 2  2 ,  344 

Statutory  Differentiations,  2  2 ,  345 
Effect  of  assignment  in  Kentucky, 

22.  347 
In  Alabama,  2  2 ,  348,  349 
Examples,  22,  348,  349 
Judgments  in  Alabama,  22,  349 
Notes   and   bonds  in   Alabama, 

22,349 
Statute  of   limitations   in   Ala- 
bama, 22,  349 
Subjects  in  Alabama,  2  2 ,  348 
What  are  subjects    of   recoup- 
ment or  set-oif,  22,  348 
In  Arkansas,  2  2 ,  350 
Assignees,  22,  351 
Bills  and  notes  in  Arkansas,  22, 

351 
Examples,  2  2 ,  350 
Executors    and     administrators, 

■22,  351 
Judgments     in     Arkansas,    22, 

35° 
In  Kentucky,  22,  345-347 
In  Maryland,  22,  351 
In  Virginia,  22,  351 
In  West  Virginia,  22,  352 
Kentucky  practice  as  to  nonsuit, 
22,  347 
Whether    recoupment   is  a  defense, 
2  2,345 
Recou]5ment  by  pledgee,  2,  50 
Sealed  instruments,  22,  365 
Statute  of  limitations,  22,  354 
Title,  22,  363 
Torts,  22,  359 

Unliquidated  damages,  22,  344,  367 
Belinotulshment,  22,  234 
In  general,  22,  234 
Promise  to  relinquish,  22,  234 
Though  goods  were  to  be  paid  for  in 
ready  money,  22,  234 
Removal  of  causes,  20,  991 
Bent 

Counterclaim,  22,400 


615 


Repairs,  12,  748 
Replevin,  22,  240 
Res  AdJudlcata,  22,  227,  231 

Advisability  of  pleading  set-off,  2  2 ,  232 
As   to   the   effect   of  counterclaim,  see 

infra.  Counterclaim. 
Statute  providing  that  set-off  must  be 

pleaded,  22,  233 
Whether  barred  demand  may  be  set  off, 

22,  271 
Whether    defendant   may    recover    in 
separate  action  after  pleading  set-off, 
22,  232 
Whether  defendant  must  plead  set-off, 
22,  231 
Savings  Banks 

General  depositor  setting  off  his  deposit 
for  debt  due  him  from  bank,  2  i ,  740 
Set-Off,  5,  201;  18,  551 

Against  set-off,  22,  236 
Set-Off  Distinguisbed  from  Recoupment,  2  2 , 

344 

Claim  arising  from  transaction,  22,  344 

Liquidated  and  unliquidated  damages, 

22,  344 
Statutory  Differentiations,  22,  345 

Effect  of  assignment  in  Kentucky, 

22,347 
In  Alabama,  2  2 ,  348,  349 
Examples,  22,  348,  349 
Judgments  in  Alabamaj  2  2 ,  349 
Notes  and  bonds  in  Alabama,  22, 

349 
Statute  of  limitations  in  Alabama, 

2  2 ,  349 
Subjects  in  Alabama,  22,  348 
What   are  subjects  of  recoupment 

or  set-off,  22,  348 
In  Arkansas,  22,  350 
Assignees,  22,  351 
Bills  and   notes  in  Arkansas,  22, 

351 
Examples,  22,  350 
Executors  and  administrators,  22, 

351 
Judgments  in  Arkansas,  22,  350 
In  Kentucky,  2  2 ,  345-347 

Practice  as  to  nonsuit,  22,  347 
In  Maryland,  22,  351 
In  Virginia,  22,  351 
In  West  Virginia,  22,  352 
Whether  recoupment  is  a  defense,  22, 

34S 
Sheriffs,  24,  963 

States,  Against,  2,466/;  22,  272;  23,  95 
Contra  cases,  23,  96 
Counterclaim,  22,  413 

Independent  transaction,  22,  414 
In  general,  22,  413 
Judgment  for  excess,  22,  414 
Political  divisions  of  state,  22,  414 
United   States  statutory  provisions, 

22,  414 
What  may  be  set  off,  22,  414 
Whether  affirmative  judgment  may 
be    allowed    against  government, 
22,  413 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM—Co«/'rf 
States,  Against — Co^it'd 
Examples,  23,95-97 
In  absence  of  express  consent,  23,  95 
In  general,  z  3 ,  95  / 

Matters  defensive,  23,  95 
Statute  authorizing  set  off,  23,  96 
Whether   set-off  may   be   maintained, 

23,95 
Statute  of  frauds,  22,  269 
Statute  of  Limitations,  13,  767 ;   18,  552 ; 

22,  271 

Claim  alive  when  suit  was  commenced, 
1 3 ,  767 

Counterclaim 

Pleading,  22,  431 

Demand  barred  by  statute,  22,  271 

Demand  revived  by  new  promise,  22, 
277 

Expiration  of  statutory  period,  22,  278 

In  Alabama,  22,  349 

Judgment  on  outlawed  claims,  13,  767 

Plaintiff  refused  right  of  discontin- 
uance where  counterclaim  would  be 
barred,  22,  443 

Pleading,  22,  339 

Recoupment,  22,  354 

Replication,  22,  338 

Statute  suspended  by  bringing  of  suit, 
I  3,  767 

What  must  be  shown  in  order  to  de- 
feat set-ofi,  22,  278 

Whether  set-o£F  maj'  be  barred,  i  3 ,  767 
Statutes,  18,  552;  2  2,  222,  344 

See  infra.  Bankruptcy  Acts ; 
Counterclaim. 

Bankrupt  act  of  4  and  5  Anne,  22,222 

Claim  arising  from  transaction,  22,344 

Construction  of  Statutes,  22,  237 
Equity,  22,  237 
Liberal  construction,  22,  237 
To  prevent  multiplicity  of  suits,  22, 

237 
Existence  of  Cause  of  Action  at  Time  of 

Suit,  22,  274 

In  Indiana,  22,  275 

In  Massachusetts,  22,275,  ^77 

In  New  Hampshire,  22,  275 

In  Rhode  Island,  22,  275 

In  Tennessee,  22,  277 

In  Texas,  22,  276 

In  Vermont,  22,  275 

In  Virginia,  22,  276 
In  Delaware,  22,  223 
In  Georgia,  22,  227 
In  Indiana,  22,  227 
In  Iowa,  22,  227 
In  Kansas,  22,  227 
In  Maryland,  22,  225 
In  Massachusetts,  22,  224 
In  Missouri,  22,  226 
In  Nebraska,  22,  227 
In  New  Hampshire,  22,  224 
In  New  York,  22,  225 
In  Ohio,  22,  227 
In  Pennsylvania,  22,  225 


616 


In  Rhode  Island,  22,  223 

In  South  Carolina,  22,  226 

In  Tennessee,  22,  226 

In  Vermont,  22,  226 

In  Virginia,  22,  225 

In  West  Virginia,  22,  225 

Liquidated  and  unliquidated  damages, 

22,344 
Multiplicity  of  suits,  22,  223 
Pleading,  z  2 ,  333 

Effect  of  failure  to  plead  specially, 

2  2.334 
Failure  to  comply  with  statutes,  22, 

334 

In  Colorado,  22,  334 

In  England,  22,  333 

In  Florida,  22,  334 

In  Georgia,  2  2,  334 

In  Illinois,  22,  334 

In  Indiana,  22,  334 

In  Michigan,  22,  334 

In  Mississippi,  22,  334 

In  New  Hampshire,  2  2 ,  333 

In  New  Jersey,  2  2 ,  334 

In  New  York,  22,  333 

In  North  Carolina,  22,  333 

In  Pennsylvania,  22,  334 

In  Rhode  Island,  22,  334 

In  United  States,  22,  333 

In  Virginia,  22,  334 
Reenactment  of  English  statutes  in  the 

United  States,  22,  223 
•  Restrictions  as  to  penalties,  22,  223 
Statute  of  2  Geo.  II.,  22,  223,  226 
Statutory  Differentiations,  2  2 ,  345 

Effect   of  assignment  in   Kentucky, 

22.  347 
In  Alabama,  22,  348,  349 
Examples,  22,  348,  349 
Judgments  in  Alabama,  22,  349 
Notes  and  bonds  in  Alabama,  22, 

349 
Statute  of  limitations  in  Alabama, 

22,  349 
Subjects  in  Alabama,  22,  348 
What  are  subjects  of  recoupment 

or  set-off,  2  2 ,  348 
In  Arkansas,  2  z,  350 
Assignees,  22,  351 
Bills  and  notes  in  Arkansas,  22,351 
Examples,  2  2 ,  350 
Executors  and  administrators,  22, 

351 
Judgments  in  Arkansas,  22,  350 
In  Kentucky,  2  2 ,  345-347 

Practice  as  to  nonsuit,  22,  347 
In  Maryland,  22,  351 
In  Virginia,  22,  351 
In  West  Virginia,  22,  352 
Whether  recoupment  is  a  defense,  sa, 

345 
Whether  the  statutes  of  2  Geo.  II.  be- 
came a  part  of  the  laws  of  the  United 
States,  22,  223 
Statutory  origin,  22,  211 
Stockholders 

Counterclaim,  22,  375 
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Defenses  to  Actions  on  Subscriptions,  2  3 . 

846 

Creditors,  23,  846 

Examples,  23,  846,  847 

In  general,  23,  846 

Setting  off  purcliase  claims,  23,847 

When  allowed,  23,  846 
Stock  of  corporation,  22,  245 
Subrogation,  24,  214 

Equitable  defenses,  24,  215 
In  general,  24,  214 
Same  transaction,  24,  214 
Separate  transaction,  24,  214 
Where  sureties    have   had   set-ofF  al- 
lowed, 24,  215 
Whether  surety   may  avail  himself  of 

the  right,  24,  214 
Subsisting-  cause    of  action,    see    infra, 
What  Subjects  of  Set-Off  May  Be 
Set  Off. 
Sum  certain,  5,  201  ' 

Suretyship,  22,  326;  24,  79S 

Action  in  favor  of  surety  given  against 

principal  and  surety,  22,  328 
Assent  of  principal  where  surety  sets 

off  his  demand  against  creditor,  22, 

331 
Conflict  of  authority,  24,  798 
Counterclaim,  22,405 

Action  between  co-sureties  for  con- 
tribution, 22,  405 
Principal  and  surety  sued  together, 
22,  40s 
Demand  claimed  as  a  set-off  which  is 
secured  by  a  third  party  not  a  party 
to  the  suit,  2  2 ,  327 
In  general,  24,  798 
'   In  suits  by  and  against  principal,  sure- 
ty, and  principal  and  surety,  2  2 ,  326- 

331 
Intervention  by  principal  debtor,  22, 

331 
Mutuality  in  general,  22,  326-331 
Several  Defendants,  Frinclpal  and  Sure- 
ties; WUetlier  Debt  Due  to  Frinclpal 
Alone  May  Be  Set  otT,  22,  326 
Demand  claimed  as  a  set-off  which 
is  secured   by  a  third  party  not  a 
party  to  the  suit,  2  2 ,  327 
Demand    due    principal   alone,   22, 

326 
Examples,  22,  326,  327 
Generally,  22,  326 
In  Indiana,  22,  327 
In  Iowa,  22,  327 
In  Virginia,  22,  327 
Plaintiff  a  non-resident,  22,  327 
Where     set-off    exceeds     plaintiff's 
claim,  22,  328 
Surety's  right  in  equity,  22,  330 
Where  principal  has  assigned  demand 

to  surety,  2  2 ,  330 
Where  set-off  exceeds  plaintiff's  claim, 

22,  328 
Where  surety  is  sued  alone,  22,  329 
Whether     surety    can    set    off    claim 
against  creditor,  24,  798 
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Whether  surety  can  set  off  claim  due 
from  creditor  to  principal,  2  2,  329 

Whether  surety's  liability  may  be  set 
off,  22,  270 
Sui;plus  money  in  hands  of  sheriff,  24, 

963 
Surrogates'  courts,  2  4 ,  990 
Taking  issue  on  a  counterclaim,  see  in- 
fra. Counterclaim. 
Taxation,  22,  243,  245;   25,  13 
Action  against  collector,  25,  352 
Action  lor  taxes,  2  5,  325 
Torts,  18,  552;  22,  240,  248 
Cotmterciaim,  22,  390,  395 

Actions  arising  in  tort,  22,  390 
Breach  of  contract  amounting  to  tort, 

22,  391 
Cause   of  action  arising  out  of   tlie 

same  transaction,  2  2 ,  395 
Connection  with  subject-matter,  22, 

386 
Contrary  causes  of  action  for  tort, 

2  2.395 
Conversion,  22,  3S9 
One  tort  consequent  upon  another, 

22,  396 
Plaintiff  electing  to  sue  in  tort,  22, 

390 

What  counterclaim  available  in  ac- 
tions for  tort,  2  2 ,  3S5,  386 
Whether  a  tort  is  a  transaction,  22, 

395 
Recoupment,  22,  359 
Trespass,  2  2 ,  240 
Trespass  upon  the  case,  22,  240 
Trial  by  Jury 

Counterclaim,  22,  434 
Trover,  2  2 ,  240 

Election  between  trover  and  assump- 
sit, 26,  798^ 
Trusts  and  Trustees 
Counterclaim,  22,  411 
In  Suits  by  and  Against  Trustees,  22,311 
Claim  held  by  defendant  as  trustee, 

22,311 
Claim  which  defendant  has  against 

trustees  individually,  22,  311 
Debt  due   from  cestui  que  trust  to 

trustee,  22,  311 
Defendant  having  same  right  against 
trustee  as  he  has  against  cestui  que 
trust,  22,  311 
Examples,  22,  311 
In  general,  22,  311 
Mutuality  in  general,  22,  311 
Set-off  of  claim  due  trustee  individ- 
ually  against   claim    due    him   as 
trustee,  22,  311 
Judgments,  22,  453 
United  States,  22,  272  ;  27,  537 

Claims  disallowed  by  government  offi- 
cers, 27,  538 
Costs  arising  in  previous  suit,  2  7 ,  538 
Counterclaim,  22,  413 

Independent  transaction,  22,414 
In  general,  22,  413 
Judgment  for  excess,  22,  414 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM—Co«i;'rf 
United  States — Cont'd 
Counterclaim —  Confd 

Political  divisions  of  state,  22,  414 
United  States   statutory   provisions, 

22,  414 
What  may  be  set  off,  22,  414 
Whether   afBrmative  judgment  may 
be    allowed    against    government, 
22,  413 
Examples,  27,  537,  538 
In  general,  27,  537 
Judgment  against  the  government,  27, 

Legal  or  equitable  claims,  27,  538,  539 
Nature  and  origin  of  the  claim,  27,538 
Reduction  of  damages,  27,  538 
Statute,  27,  538 
Suit  for  taxes,  27,  539 
Unliquidated  damages,  27,  539 
Whether  allowed  against  the  United 
States,  27,  537 
United  States  Courts 

Counterclaims,  27,  668,  673 
Unliquidated  Damages,  22,  239,  245,  249 
Counterclaim,  22,  388,  411,  417 
In  equity,  22,  411,417 
In  general,  22,  411,  417 
Criterion,  22,  254 
Equity,  22,451 

For  breach  of  contract,  2  2 ,  240 
Usury,  22,  244,  257;  27,  961 

Counterclaim,  22,  379 
Verdict,  28,  357 
Wages,  1 4,  782 

Bad  conduct,  14,  782 

Criminal  offense  of  servant,  1 4 ,  782, 783 

Dishonesty,  14,783 

Lack  of  diligence,  1 4 ,  782 

Loss  of  custom  through  servant's  bad 

conduct,  14,  782 
Negligence  of  servant,  1 4,  782 
Servant  negligently  injuring  a  third 
person,  14,  782 
Waiver,  22,  235 

Counterclaim,  22,  376 
Warranty 

Recoupment,  22,  360 
Eight  to  Set  off  Damages  for  Breach  In 
an  Action  for  tlie  Price,  z  8,  825 
Examples,  28,  825-827 
In  general,  28,  825 
Renewal  note,  28,  826 
Return  or  offer  of  return,   28,  825, 

826 
Unfitness  of  article  as  a  defense,  28, 
827 
What  demands  may  be  set  off  against 
each  other,  5,  201 
'    What  may  be  set  off,  see  infra,  Bank- 
ruptcy Acts. 
What  May  Be  the  Subject  of  Set- Off,  2  2 ,  245 
See  infra,  In  What  Actions  Inter- 
posed;  Mutuality;  What   Sub- 
jects OF   Set-Opf   May   Be   Set 
Off. 
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Debts,  22,  245 
"  Claim,"  22,  246 
Claim  capable  of  being  reduced  to 

certainty,  22,  257 
Claim  for  taking  usurious  interest, 

22,  257 
Claim  for  which  indebitatus  assump- 
sit would  not  lie,  22,  248 
Claim  which  can  only  be  settled  by 

an  accounting,  2  2 ,  254 
Claim  which  could  be  recovered  in 

a  trespass,  22,  248 
Criterion   of  unliquidated  damages, 

22,  254 
Damages  arising  from   deceit,   22, 

249 
"  Demand,"  22,  246 
Demand  for  a  certain  sum,  22,  255 
Demands  not  sounding  in  damages, 

2  2 ,  246 
Examples,  22,  248—254 
Goods    delivered,    money    paid,   or 

services  rendered,  22,  247 
In  general,  22,  245 
Liability  under  guaranty,  22,  251 
Liens,  2  2 ,  245 
Limitation,  22,  248 
Liquidated  damages,  22,  254 
Loss  under  policy  of  insurance,  2  2 , 

Overpayments,  22,  257 

Penalties,  22,  255 

Provisions  of  statutes,  22,  245 

Statutes  allowing  set-off  in  the  na- 
ture of  recoupment,  22,247 

Statutes  Authorizing  Claims  Arising 
out  of  Contract  to  Be  Set  off,  22, 

251 

In  Indiana,  22,  253 

In  Kansas,  22,  251 

In  Michigan,  22,253 

In  Pennsylvania,  22,  252 

In  South  Carolina,  22,  252 

In  Vermont,  22,  252 

In  Wisconsin,  22,  252 
Stock  in  corporation,  22,  245 
Taxes,  22,  245 
Uncertain    damages    for    breach  of 

covenant,  22,  249 
Unliquidated  amounts,  22,  249 
Unliquidated  claim,  22,  248 
Unliquidated  damages,  22,  239,  240, 

245 
Statutes  Authorizing  Claims  Arising  out 
of  Contract  to  Be  Set  off,  22,  251 
In  Indiana,  22,  253 
In  Kansas,  22,  251 
In  Michigan,  22,  253 
In  Pennsylvania,  22,  252 
In  South  Carolina,  22,  252 
In  Vermont,  22,  252 
In  Wisconsin,  22,  252 
Under  the  Bankruptcy  Acts,  2  2 ,  257 
Mutual  Credits,  22,  257 

Claims  not  yet  payable,  22,  260 
Credits  having  a  natural  tendency 
to  terminate  in  debts,  22,  264 
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Settled  Case  on  Appeal. 


Credits  which  would  terminate  in 

debts,  22,  262 
Debt  due  and  paj-able  after  bank- 
ruptcy', 2  2 , 259 
Debt  not  due  and  payable,  22,  259 
Debt  originating  in  a  mutual  credit 

before  bankruptcy,  22,  259 
Deposit  in  bank,  22,  263 
Deposit  of  property,  22,  262,  263 
Distinguished  from   ordinary  stat- 
utes, 22,  257 
Examples,  22,  259-265 
Intention   to   raise  cross-demand, 

22,  261 
Intention  to  trust  each  other,  22, 

261 
Liability  which  may  or  may   not 

become  a  debt,  22,  264 
Mutuality,  see  infra,  Mutuality. 
Test,  22,  262 
What  credits  within  the  term,  22, 

262 
Whether  larger  import  than  mutual 
debts,  22,  259 
Mutual  dealings,  22,  265 
What  Subjects  of  Set- Off  May  Be  Set  Off, 
22,  265 

Sef  infra.  In  What  Actions  Inter- 
posed;   Mutuality;   What  May 
Be  the  Subject  of  Set-Off. 
Construction  of  statute  of  2  Geo.  II., 

22,  266 
In  general,  22,  265 

Must  Be  Subsisting  Cause  of  Action,  2  2 , 
267 

Absolute  liability,  2  2 ,  270 
Agreement     without    consideration, 

22,  267 
Claim  purchased  by  defendant  after 

suit  commenced,  22,  277 
Conditional  demand,  22,  269 
Contingent  liability,  22,  269 
Debt,  collection  of  which  has  been 

enjoined,  22,  271 
Debt   which   has   been     discharged, 

22,  271 
Demand  accruing  from  a  conditional 

liability,  2  2 ,  277 
Demand  must  continue   due    in   the 

same  form ,  2  2 ,  278 
Demand  not  due  at  time  of  trial,  22, 

278 
Demand  not  due  when  cause  of  action 

arose,  2  2 ,  274  ' 

Demand  not  due  when  pleaded,  22, 

278 
Demand   revived   by  new   promise, 

22,  277 
Demand  upon  which  defendant  has 

brought  an  action,  22,  279 
Gaming  consideration,  22,  269 
General  rule,  22,  267 
Infancy,  22,  269 
Judgment   assigned    defendant  after 

action  brought,  2  2 ,  275 
Judgment     recovered     after     action 
brought,  22,  275 


Judgment    where    writ    of   error  is 

pending,  22,  280 
Legal  demand,  22,  267 
Liability  of  surety,  22,  270 
Not  belonging  to   defendant  at  the 
time  plaintiff  brings  his  action,  22, 
274 
Not  existing  at  time  plaintiff  brings 

his  action,  22,  274 
Partnership  claims,  22,  273 
Part  of  demand  legal  and  part  illegal, 

22,  269 
Res  adjudicata,  22,  271 
Setting  off  part  of  a  cross-demand, 

22,  273 
Statute  of  frauds,  22,  269 
Statute  of  limitations,  22,  271 
Statutes,  2  2 ,  275 
In  Indiana,  22,  275 
In  Massachusetts,  2  2 ,  275,  277 
In  New  Hampshire,  22,  275 
In  Rhode  Island,  22,  275 
In  Tennessee,  22,  277 
In  Texas,  22,  276 
In  Vermont,  22,  275 
In  Virginia,  22,  276 
Permitting  set-off  against  govern- 
ment, 22,  273 
Sum  greater  than  court's  jurisdiction, 

22,  273 
Unmatured  claim  maturing  after  in- 
stitution of  suit,  22,  274 
What  must  be  shown  to  defeat  set- 
off under  statute  of   limitations, 
2  2 ,  278 
Where  government  is   plaintiff,    22, 

272 
Where  plaintiff  has  paid  money  into 

court,  22,  279 
Whether  damages  for  illegal  attach- 
ment may   be   set   off  in  trial  of 
principal  cause,  22,  276. 
Whether  defendant  must  surrender 
security,  22,  280 
Showing  what  would  support  an  inde- 
pendent action,  22,  266 
Subject  conforming  to  certain  require- 
ments, 22,  265 
SETTING  ASIDE  SALES,  see  Judicial 

Sales. 
SETTLE,  9,  891;  22,466 

Come  to  settle,  3,  314 
SETTLED 

Settled  minister,  22,  491 
SETTLED    ACCOUNTS,    see    Account 

Stated. 
SETTLED  CASE,  see  Report  and  Case 

Made. 
SETTLED  CASE  ON  APPEAL,  22,  467 
Amendments,  22,  485 

Appellate  court,  22,  485 
By  Adverse  Party,  2  2 ,  479 
Examples,  22,479,  480 
How  made,  22,  480 
In  general,  22,  479 
When  amendments  must  be  made, 
2  2 ,  480 
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SETTLED  CASE  ON  APPEAL— Co«;!W 
Amendments —  Cont'd 

By  judge,  22,485 
As  substitute  for  writ  of  error,  22,  467 
Attestation  of  clerk  of  court,  22,  484 
By  whom  made,  22,  471 
Certificate  of  Trial  Judge,  2  2 ,  484 

Whether  impeachable,  22,  485 
Contents,  22,  473 

Conclusions  of  law,  22,  473 

Documentary  evidence,  2  2 ,  475 

Evidence,  22,  474 

Evidence  contained    in    certificate  of 
judge',  22,478 

Examples,  22,  473-479 

Exceptions  taken  by  party,  22,  473 

Facts  found,  22,  473 

Generally,  22,  473 

In  South  Carolina,  22,  478 

Order  of  circuit  court,  22,  478 

Proceedings  in  court  below,  22,476-478 

Where  case  is  to  contain  all  the  evi- 
dence, 22,  478 
Correcting-,  see  infra.  Amendments. 
Correction  by  judge,  22,  485 
Definition,  22,  467 
Discretion  of  judge  as  to  extending  time, 

22,  472 
Extension  of  Time 

For  making  case,  22,  472 
FUing,  22,  487 

Effect  of  failure  to  file,  22,  487 

Generally,  22,  487 
In  Arizona,  22,  468 
In  California,  22,  467, 470 

Examples,  22,  470 

Non-appealable  orders,  22,  470 

Where  there  is  no  controversy  as  to 
material  fact,  2  2 ,  471 
In  Eansas 

Extension  of  time,  22,  472 
In  Michigan,  22,  468 
In  Minnesota,  2  2 ,  467 

Time  of  service,  22,  473 
In  Nevada,  22,  467 
In  New  York,  22,  467,  468 

Discretion  of  judge  as  to  extension  of 
time,  22,  472 

Examples,  22,  469,  470 

Extension  of  time  for  making  and  serv- 
ing case,  22,  472 

Present    provision    of    the   code,    22, 
469 

Prior  to  i860,  22,  468 

Service,  22,  472 

Serving  case  nunc  pro  tunc,  22,  472, 

473 
In  North  Carolina,  22,  467 
In  the  nature  of  a  bill  of  exception,  22, 

467 
In  Washington,  22,  468 
Judge,  22,  482,  485 
Judge  pro  tern,  22,  483 
Mandamus  to  compel  settlement,  22,  483 
Nature,  22,  467 
New  trial,  22,  468 
Notice  of  settlement,  22,  482 


Office,  22,  467 

Report  of  referee,  22,  467 

Resettlement,  22,  486 

Service 

Extjension  of  time,  22,  472 
When  served,  22,  471 
Settlement,  see  infra.  Amendments 
Amendment,  2  2 ,  480 
Before  Whom  Made,  2  2  -,  480,  482 
Judge  pro  tem,  22,  483 
Trial  judge,  22,  480,  482 
Where  term  of  judge's  office  has 
expired,  22,  482,483 
Examples,  22,  480;  481 
In  general,  22,  480 
Necessity  of  settlement,  22,480 
Notice,  22,  482 
Time,  22,481 
Attestation  of  clerk  of  court,  22,  484 
Certificate  of  judge,  22,  484 
Dispute  as  to  testimony,  2  2 ,  484 
Judge's  signature,  22,  484 
Mandamus  to  compel,  22,  483 
Proceedings,  22,  483 
Stenographer,  2  2 ,  484 
Signature  of  judge,  22,  484 
Stenographer,  2  2 ,  484 
Superseding  writ  of  error,  22,  468 
Time  for  filing,  22.  487 
Time  in  which  it   must    be   made   and 

served,  22,  471,  472  , 

Time  of  settlement,  22,  481 
When  made,  22,  471 
When  ser<ved,  22,  471 
SETTLEMENT,  22,488 

See   Account  Stated;   Composition 
WITH  Creditors;    Marriage    Set- 
tlements ;   Poor  and  Poor  Laws  ; 
Public  Lands. 
Agency,  22,  489 
Conveyancing,  22,  490 
Distinguished  from  payment,  22,  489 
Final,  7,  965 
Insane  persons,  1 1,  166 
Last  legal  settlement,  12,  907 
SETTLERS,  15,584 

Distinguished  from  occupant,  17,  30 
SETTLING,  5,  862 
SETTLING  DAY,  23,701 
SEVENTH-DAY  ADVENTISTS 

Sunday,  24,  546 
SEVER,  22,491 
SEVERABLE,  22,  491 
SEVERABLE    CONTRACTS,    see    Con- 
tracts. 
SEVERAL,  22,  491 
SEVERAL  FISHERIES,   see    Fish   and 

Fisheries. 
SEVERALTY,  see  Estates. 

Estate  in,  6,  895 
SEVERANCE,  22,491 
See  Joinder  of  Parties. 
Of  joint  tenants,  22,  49J 
SEVERE,  22,492 

Severe  illness,  2  2 ,  492 
SEWERS,  see  Drains  and  Sewers. 
Common  sewer,  3,  347 
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Shelley's  Case, 


SEXUAL 

Sexual  intercourse,  1 1 ,  379 
SEXUAL  INTERCOURSE 

Equivalent  to  carnal  knowledge,  2,  735 
SHAKERS 

Charitable  gift  to  Shaker  community,  3, 
132 
SHALL,  16,  I 
See  May. 
Directory,  14,  984 

Mandatory  or  directory,  14,  985;  23,470 
SHARE,  22,492 
Letting  on  shares,  see  Crops. 
Of  stock,  see  Stock. 
Equivalent  to  stock,  13,  21 
SHAREHOLDERS,  22,  492:  23,  781 
See  Stockholders. 
Laches,  i  2,  539 
SHARP,  22,  493 
SHAVE,  22,  493;  23,  701 
SHEEP,  22,493 
See  Animals. 
SHELLEY'S  CASE,  6,  878;  22,  493 

Application   of  the  rule,  6,  878;  22,  501 
Children,  22,  514,  516 
Confusing   the  construction    of  the  will 
with  the  application  of  the  rule,  2  2 ,  501 
Construction,    see     infra.    Limitation 

Must  Be  to  Heirs  Qua  Heirs. 
Definition,  6,  878 
Devise  to  A  for  life,  after  his  decease  to 

his  issue,  1 1 ,  886 
Effect  of  power  of  appointment,  1 1 ,  887 
Equitable  Estates,  6,  878;  22,  509 
Conflict  in  early  cases,  22,  511 
Executory  trusts,  22,  511 
Marriage  articles,  22,  511 
Passive  trusts,  22,  511 
Whether  rule  applies  to  equitable  es- 
tates, 22,  509 
Estates  must  be  of  the  same  nature,  6, 

878;  II,  887;  22,  509 
Estates  tail,  1 1,  886;  22,  503 
Executory  limitation,  22,  505 
Executory  trusts,  22,  511 
Express  declaration   that  ancestor  shall 

only  have  life  estate,  22,  500 
Fee  tail  becomes  a  fee  simple,  22,  503 
Heirs,  see  infra.  Limitation  Must  Be 

TO  Heirs  Qua  Heirs. 
Heirs  Must  Be  Deduced  Solely  firotu  Persons 
Taking  Freehold,  22,  505 
Common  heirs  of  the  body  of  persons 
who  take  the  freehold  and  some  other 
person,  22,  505 
Freehold  to   One,   Bemainder  to  Heirs, 
etc.,  of  Him  and  Another,  or  Others, 
22,  505 

In  general,  22,  505 
Parties  capable  of  having  a  common 

heir,  22,  506 
Parties  incapable  of  having  a  com- 
mon heir,  2  2,  506 
Freehold  to  several,  remainder  to  heirs, 

etc.,  of  one  of  them,  22,  508 
Freehold  to  several,  remainder  to  their 
heirs,  22,  507 


Illustrations,  22,  505 

The  principle,  22,  505 

When  the  rule  does  not  operate,   22, 

50s 
In  Iowa,  22,  519 
In  Kentucky,  22,  519 
In  Maine,  22,  519 

Intention  of  the  grantor  or  devisor,  6, 
878;  2  2,495 
,  Issue,  1 1,  886 

First  taker  given  an  equitable  life  es- 
tate with  legal  remainder,  6,  878;  1 1, 
887;  22,  509 
Limitation  Must  Be  to  Heirs  Qua  Heirs,  6, 
878;  22,  512 
Children  held  equivalent  to  heirs  of  the 

body,  22,  516 
"Children"  held  to  have  been  used  in  its 

primary  sense,  22,  516 
"Heirs"  construed  to  mean  "children," 

22,514 
Heirs   held   to   have  been   technically 

grandchildren,  22,515 
Instrument  in  which  words  of  limita- 
tion are  not  necessary,  22,  513 
Other  instances  of  construction,  22,  517 
The  principle,  22,  512 
What  limitations  will  be  so  construed, 

22.  S^\ 

When  limitation  is  to  heirs,  22,  513 
Marriage  settlements,  22,  511 
Not  a  rule  of  construction,  6, 878;  2  2,  495 
Not  a  rule  of  intention,  6,  878;  22,  495 
Origin  of  the  rule,  22,  493 
Personal  Property,  22,  512 

Whether   statute   abolishing  rule   ap- 
plies to  personalty,  2  2 ,  520-524 
Remainder 

In  Connecticut,  22,  520 

In  Massachusetts,  22,  521 

In  New  York,  22,  522 

In  Rhode  Island,  22,  523 
Rule  of  law,  6,  878;  22,  495 
Same  instrument  giving  both  estates,  22, 

509 
Statement  of  rule,  22,  493 
Statutes  Abolishing  the  Rule,  6 ,  879 ;   22, 

518 

Conveyances  taking  effect  before  en- 
actment of  statute,  22,  524 

Effect  of  Connecticut  statute,  22,  520 

Effect  of  Massachusettsstatute,  22,521 

Efiect  of  New  Jersey  statute,  22,  521 

Effect  of  remainder  in  New  York,  22, 
522 

Effect  of  Rhode  Island  statute,  22,523 

Effect  of  Virginia  statute,  22,  523 

Generally,  22,  518 

In  Alabama,  22,  520 

In  California,  22,  520 

In  Connecticut,  22,  520 

In  Georgia,  22,  520 

In  Iowa,  22,  519 

In  Kansas,  22,  520 

In  Kentucky,  22,  519 

In  Maine,  22,  519 

In  Massachusetts,  2  2,  520 
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SHELLEY'S  CASE— Co«/'<f 
Statutes  Abolishing  the  Kule — Confd 

In  Michigan,  22,  521 

In  Minnesota,  22,  521 

In  Mississippi,  22,  521 

In  Missouri,  22,  521 

In  Montana,  22,  521 

In  New  Hampshire,  22,  521 

In  New  Jersey,  22,  522 

In  New  York,  22,  522 

In  Rhode  Island,  22,  523 

In  Tennessee,  22,  523 

In  Virginia,  22,  523 

In  Washington,  22,  523 

In  West  Virginia,  22,  523 

In  Wisconsin,  22,  523 

Personalty,  22,  524 

Whether  statutes  are  comprehensive 
enough,  22,  520 

Whether  statutes  fail    to  abolish  the 
rule  in  any  particular,  22,  520 
The  Prior  Estate,  2  2 ,  502 

Freehold  not  in  possession,  22,  502 

Must  be  an  estate  of  freehold,  22,  502 

Possibility  of  freehold  estate  terminat- 
ing in  lifetime  of  ancestor,  22,  502 
The  Subsequent  Estate,  2  2 ,  503 

Becomes  a  fee  simple  under  statutes, 

22,  5<»3 
Estate  is  an  executory  limitation,  22, 

505 

Fee  simple,  22,  503 

Fee  tail  general,  2  2 ,  503 

Fee  tail  special,  2  2 ,  503 

In  general,  22,  503 

Interposition  of  other  estates,  2  2 ,  504 

Must  be  limited  to  take  effect  as  a 
technical  remainder,  2  2 ,  505 

Subsequent  limitation  mediate  or  im- 
mediate, 2  2 ,  504 

Subsequent  limitation  of  estate  is  con- 
tingent, 22,  504 

Which  could  not  possibly  vest  as  a  re- 
mainder in  lifetime  o^   testator,  aa, 

S03 
Trusts,  22,  509,  511 ;  27,  66,  68,  132 

Examples,  22,  509,  511 

Executory  trusts,  22,  511 

In  general,  22,  511 

Marriage  articles,  22,511 

Passive  trusts,  22,  511 

Whether  rule  applies,  2a,  511 
Wills,  22,  513 
SHELLS 

Manufactures  of  shells,  1 4,  262 
SHERIFFS,  22,525 

See  Constable;    Indemnity   Con- 
tracts; Judicial  Sales;  Prisons; 

Service  of  Process;  Sheriff's 

Sales  ;  Trust   Deeds   and  Power 

OF  Sale  Mortgages. 
See    generally.    Escape;    Execution  ; 

Forthcoming  Bond. 
As  for  liability  of  sheriff,  constable  or 

other   officer  Jor  false  imfrisonment, 

see  False  Imprisonment. 
As  to  official  bond,  see  Bonds. 
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For  sheriff''s  duty  to  assess  damages  in 

case  of  default,  see  Default. 
Absconding,  22,  528 

Action  against  sheriff,  see  infra.  Pro- 
ceedings Against  Sheriffs. 
Action  Against  Sheriff  for  False  Return,  2  2, 
19s,  204 

Amendment   of    return    pending   pro- 
ceedings, 22,  202 
Parol  evidence,  22,  198 
Arrest  in  Civil  Cases,  2  2 ,  534 
See  Arrest  in  Civil  Cases. 
Bail,  22,  535 

Examples,  22,  535 

In  general,  22,  535 

Liability    of    sheriff    for    insolvent 

surety,  22,  535 
Number  of  sureties,  22,  535 
Running  to  sheriffs,  22,  535 
Special  bail,  22,  535 
Statute  23,  Henry  VI.,  22,  535 
Sureties  becoming  insolvent,  22,  535 
When  sheriffs  must  admit  to  bail,  2  2, 

535 
Exhibiting  writ,  22,  534 
Fees,  22,  562 
Jurisdiction,  22,  525 
Liability  for   arrest  of  wrong  person, 

22,  534 
Misnomer,  22,  534 
Necessity  of  writ,  22,  534 
Privilege  from,  i,  725 
Sheriff's  duty  to  accept  bail,  22,  535 
As  jailer,  19,  go 
Attachment  and  Execution,  22,  536 

See  infra.  Duty  to  Guard  Property 

Attached. 
Requiring    indemnity    contracts,     see 

Indemnity  Contracts. 
Claimant's  right  to  action,  22,  539 
Compliance  with  instruments,  22,  536, 

537 

Defenses,  22,  544,545 

Delay  In  Levy,  22,  542 

Compliance  with  instructions,  2  2 ,  542 
Dut}'  of  sheriff,  22,  542 
Liability  of  sureties,  2  2 ,  556 
Necessity   of    immediate    levy,   22, 

542 
Determining   rights    of   third    parties, 

22,  538,539 
Diligence  to  be  exercised,  22,  536 
'    Duty  to  levy  on  sufficient  property,  a  2, 

541 
Examples,  2a,  543 
Excessive  Levy,  22,  542 

Liability  of  sureties,  22,  557 
Execution  according  to  terms  of  writ, 

22,  5.36 
Execution  stayed,  22,  544 
Exempt  Property,  2  2 ,  540 

Liability  of  sureties,  22,  556 

Whether  debtor  must  claim  privilege, 
22,  540 

Whether  sheriff  must  take  notice  of, 
22,  540 
Failure  to  levy,  22,  543 
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Failure   to   levy  where  indemnity  con- 
tract is  given,  22,  537 
Failure  to  point  out  property  to  officer, 

22.  543 

Failure  to  use  diligence,  22,  543 

Fraudulent  sales,  22,  539 

Goods  of  third  person  fraudulently  in- 
termingled with  debtor's  goods,  22, 

539 
In  absence  of  instructions,  22,  537 
In  general,  22,  536,  543 
Instructions  of  plaintiff,  22,  544 
Insusaclent  Levy,  2  2 ,  541 

Right   of  officers   to   make  another 
levy,  22,  541 
Liability  as  trespasser,  22,  538 
Liability  for  levying  on  exempt  prop- 
erty, 22,  540 
Liability  for  seizing  property  of  a  third 

person,  22,  538 
Liability  of  officer,  2  2 .  543 
Liability  of  Sureties,  22,  556 

Escape,  22,  556 

Examples,  22,  556,  557 

Failure  to  deliver  goods,  22,  556 

Failure  to  levy,  22,  556 

Generally,  22,  556 

Levying  on  exempt  property,  22,  557 

Negligence,  22,  556 

Non-payment    of  money   collected, 
22,  556 

Overpayment,  22,  557 

Penalties,  22,  557 
Plaintiff's  special  instructions,  22,  537 
Principal  and  surety,  22,  545 
Property  not  belonging  to  debtor,  22, 

54+ 
Property    of    tenants   in  common,  22, 

539 
Reasonable    doubt   as    to   defendant's 

title,  22,  537 
Receiptors,  2  2 ,  545 

Attachment  dissolved,  22,  547 

Character  of  the  transaction,  22,  545 

Claiming  goods  as  his  own,  22,  548 

Damages,  22,  549 

Delivery  of  execution  to  another  of- 
ficer, 22,  546 

Delivery  on  execution  to  attaching 
officer,  22,  546 

Destruction  of  property,  22,  547 

Duty  of  officer,  22,  545 

Duty  of  receiptor,  2  2 ,  547 

Exercise  of  care  by  receiptor,  2  2 ,  546 

Goods  delivered  to  true  owner,  22, 

547.  548 
Goods  exempt  from  attachment,  2  2 , 

547 
Goods  not  property  of  defendant,  22, 

548 
Goods  taken  by  attaching  officer,  22, 

548 
How  long  receiptor  is  liable,  22,  546 
Liability  of  receiptor,  2  2 ,  546 
Measure  of  damages  against  receip- 
tor, 22,  549 
Necessity  of  demand,  22,  549 
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Officer's  option,  22,  545 

Plaintiff's    consent    to    delivery    of 

goods  to  receiptor,  22,  545 
Receiptor  as  agent  of  officer,  22,  546 
Receiptor  denying  that  goods  were 

delivered  to  him,  22,  548 
Receiptor  denying  that  goods  were 

seized,  22,  548 
Receiptor  going   behind   judgment, 

22,548  _       _ 

Receiptor    showing    irregularity   m 

attachment  proceedings,  22,  548 
Redelivery  of   goods  by   receiptor, 

22.547 
Relationship  between  agent  and  of- 
ficer, 22,  546 
Responsibility  of  officer  to  pl-aintiff, 

22,  545 
Right  to  sue  receiptor,  22,  549 
Sale  of  goods  by  receiptor,  22,  547 
States  in  which  the  practice  exists, 

22,  545 
Taking  out  execution,  22,  546 
Value  of  goods  stated  in  receipt,  22, 

549 

What  discharges  receiptor  from  lia- 
bility, 22,  547 

When   demand   must  be  made,  22, 

547 
When  right  to  sue  receiptor  matures, 

2  2,549 

Who  may  make  demand,  22,  547 
Search  ana  inquiry  to  be  made,  2  2 ,  537 
Showing  that  property  belonged  to  a 

third  person,  22,  538 
Sufficient  number  of  deputies,  22,  545 
Useless  levy,  22,  545 
Void  judgment,  22,  544 
Where  officer  has  been  diligent,  22,  543 
Where  officer  knows  of  property,  2  2 , 

543 
Where  plaintiff  points  out  property,  2  2 , 

543 
Where  third  person  acquired  title  from 

defendant,  22,  539 
Whether  plaintiff  must  inform   sheriff 

of  property,  22,  537 
Attorney  binding  client  to  indemnify,  i , 

957 
Bail,  22,  535 
See  Bail. 

Authority  to  take,  2,  4 
Bail  running  to  deputy,  22,  535 
Examples,  22,  535 
Liability  of  sheriff  for  insolvent  surety, 

2  2,535 
Number  of  sureties,  2  2 ,  535 
Sheriffs  duty  to  accept  bail,   22,  535 
Special  bail,  22,  535 
Statute  23,  Henry  VI.,  22,  535 
Sureties  becoming  insolvent,  2  2,  535 
When  sheriffs  must  admit  to  bail,  2  2 , 

535 
Bailiffs,  2,  39;  22,  564 
Bonds,  22,  555 

See  generally, 'BoTUT)^,  sub-title  Offi- 
cial Bonds. 
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Bonds — Cont'd 

Acts  colore  officii,  22,  555 
Acts  virtute  oflncii,  2  2,  555 
Breaches  of  duty   arising  out  of  per- 
formance  of  ministerial  duties,  22, 

555 
Damage  to  property  seized,  22,  556 
Deficient  statutory  bond    as  good  as 

common-law  bond,  22,  559 
Deputy's  bond,  22,  559 
Escape,  22,  556 

Examples  of  liability,  22,  555-560 
Failure  to  deliver  goods  to  defendant, 

22.  556 
Failure  to  levy,  22,  556 
Failure  to  return  process,  2  2 ,  556 
For  what  acts  sheriffs  lialjle,  22,  555 
For  what  acts  sureties  are  not  liable, 

2  2.557 
In  general,  22,  526,  535 
Judgment  against  sureties  on  motion, 

22,  558 
Judgment  as  evidence  against  sureties, 

22.  558 
Levying  on  property  of  strangers,  22, 

557 
Levying  upon  exempt  property,  2  2, 557 
Liability  for  acts  of  deputies,  2  2 ,  559 
Liability  of  sheriff  and   sureties,  22, 

555 
Liability  of  sheriff  for  services  of  per- 
son employed  by  deputy,  22,  559 
Loss  by  negligence,  2  2 ,  556 
Non-payment  of  monev  collected,  22 

556 
Over-payment,  22,  557 
Sheriff  as  collecting  agent,  22,  560 
Surety's  liability,  2  2 ,  556-560 
Surety's  liability  for  acts  after  expira- 
tion of  term,  22,  557 
Surety's  liability  for  penalty,  22,  557 
Where  sureties  have  limited  their  lia- 
bility, 22,  557 
Whether  unsatisfied  judgment  against 
sheriff  is  a  bar  to  suit  upon  bond,  2  2 
558 
Care  in  moving  goods,  2  2 ,  550 
Care  of  property  levied  on,  22,  550 
Certificate  of  Service,  22,  177 
See  Service  of  Process 
See  infra.  Return. 
Collections,  22,  560 
Comfensation,    see     infra,    Fees    and 

Compensation. 
Conflicting  Claims 

Money  made  on  property  not  belong- 
ing to  defendant,  22,  553 
Contempt,  3,  7S1;  22,  553,  554 
Execution  of  process,  22,  554 
For  default,  sheriff's  default,   22,  553, 

554  .         ,_     .^ 

Remedy  agamst  sheriff,  2  2 ,  553 

Coroner  Acting  as SberifT,  7,  122;  22,  528 

See  Coroner. 
Costs 

Fees,  22,  560 
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Court 

Duty  to  attend,  22,  526 
De  Facto  Sheriffs,  22,  529 

See  generally ,  De  Facto  Officers. 
Acts  good  as  to  third  parties,   22,  529 
Examples,  22,  529 
Ineligibility,  22,  529 
In  general,  22,  529 
Justifying  his  acts,  22,  529 
Questioning  validity  of  acts  in  a  collat- 
eral proceeding,  22,  529 
Deficient  security,  22,  551 
Deputy  Sheriffs,  2,  40;  5,  625;  22,  525, 
560 

Absconding  sheriff,  22,  528 
Acting  for  sheriff  when  deputy  is  in- 
terested, 12,  343 
Action  by  sheriff  against  deputy,  3,630 
Appointment,  5,  625 

Agreement    that  deputy   shall    pay 
principal  one-half  of  fees  received, 
5,  626 
Agreement  to  pay  certain  sum  in  all 

events,  5,  627 
Limiting    and     abridging    deputy's 

powers,  5,  626 
Necessity  of  warrant  in   writing,  5, 

626 
Special  deputies,  5,  627 
Statutory  regulations,  5,  625 
Authority  of  general  deputy,  22,  526 
Deeds,  i  2,  221 
Defaults  of  deputies,  22,  559 
Deputy  acting  for,  when  sheriff  inter- 
ested, I  2,  343 
Deputy  Marshal 

Special  deputies,  5,  627 
Deputy's  Bond  and  Sureties,  5,  630;  22, 

559   • 

As  a  private  bond,  5,  630 

Liability  of  sheriff's  surety,  5,  630 
Deputy  sheriff  acting  in  his  own  name, 

5,625 
Deputy  sheriff  and  under  sheriff,  5,  625 
Deputy's  liability  for  breach  of  official 

duties,  22,  560 
Deputy's  Liahility  to  Sheriff,  5 ,  630 

Statutory  provisions,  5,  631 
Deputy's  Liability  to  Third  Persons,  5, 

632 

At  common  law,  5,  632 

Deput3'  marshal,  5,  633 

Escape  of  prisoner,  5,  633;  6,  853S 

In  Indiana,  5,  633 

In  Maine,  5,  633 

In  Massachusetts,  5,  633 

In  Vermont,  5,  633 

In  Wisconsin,  5,  633 

Instances  of  personal  liability,  5 ,  633 

Joint  action  against  sheriff  and  dep- 
uty, 5,633 

Liability  to  commonwealth,  5,  632 

Upon   promise   to  pay  over  money, 

5,633 
Duty  of  sheriff  to  have  sufficient  depu- 
ties, 2  2,545 
Embezzlement  by,  6,  490 
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Escape,  5,  633;  6,853* 
General  deputy,  5 ,  627 
Incompatible  offices,  19,  5622 
Judgment  bv   motion   against  deputy, 

5-631 
Judicial  work,  22,  526 
Liability  for  escape,  5,  633;  6,  853* 
Liability  of  Sheriff  for  Acts  of  Deputy,  1 , 
395 ;  5,634 

Acts  done  under  color  of  office,  5 ,  634 
After   expiration  of  his  term,  5,636 
Criminal  acts,  5,  636 
Deputy  of  de  facto  sheriff,  5,  637 
Extortion  of  deputy,  7,  591,  597 
Failure  to  pay  over  money  collected, 

5 .  634 
Instances   in  which  sheriff  is  not  lia- 
ble, 5,635 
Instances  of  sheriff's  liability,  5,  634 
Neglect  of  duty  not  required  by  law, 

5.63s 

Official    neglect    or    misconduct    of 
deputy,  5,  634 

Services    of    person     employed     by 
deputy,  S>  636;  22,  559 

Sheriff  and  deputies  regarded  as  one 
officer,  5,  634 

Special  deputies,  5,  627 

Unofficial  acts,  5,  635 
Limiting  and  abridging  deputy's  pow- 
ers, 5,  626 
Ministerial  work,  22,  526 
Oath,  22,  526  / 

Obstructing  justice,  i  7,  14 
Powers  and  Duties,  5,  628 

Actions  by  deputies,  5,  629 

Delegation  of  power,  5 ,  628 

Illustrations,  5,628,629 

In  general,  5,  628 

Purchase  at  execution  sale,  5,  629 

Sale  of  lands  on  execution,  5,  629 

Service  of  writs,  5,  62S 
Removal  from  and  vacation  of  office, 

5,637;  22,526 
Res  judicata,  2  i ,  162 
Return  of  process,  2  2,  176 
Right  to  appoint,  22,  525 
Sale  of  Office,  5,  625;  22,  526 

Agreement  to  pay  certain  sum  in  all 
events,  5,  627 

Agreement  to  pay  principal  one-half 
of  fees  received,  5,  626 
Senior  deputy-sheriff,  5,  625 
Service  of  process,  22,  109 
Sheriff's  liability  for  person  employed 

by  deputy,  5,  636;  22,  559 
Sheriff's  sales,  5,  629;  22,  595,  598,689 
Special  Deputy,  5,  627;  22,  526 

Appointment,  5,  627 

Infant,  5,  627 

Resisting,  5 ,  627 

Sheriff's  liability,  5,  627 

United  States  marshal,  5,  627,  628 
Subrogation   of   sheriff's    sureties,  5, 

631 
Surrender  by  bail,  24,  973 
Termination  of  sheriff's  term,  22,  560 
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Whether  appointment  must  be  in  writ- 
ing and  under  seal,  22,  526 
Whether  deputy    sheriff  can   appoint 
special  deputy,  22,  526 
Destruction  of  property,  22,  550 
Duties,    see   infra.    Arrest;    Attach- 
ment and  Execution;  Bonds;  Duty 
TO  Guard  Property  Attached;  Es- 
cape;   Execution     Where    there 
Are  Several  Writs;   Money  Re- 
ceived;      Proceedings       Against 
Sheriffs;    Service    of    Process; 
Summons  to  Appear. 
Attending  court,  2  2 ,  526 
In  general,  22,  525 
Duty  to  Guard  Property  Attached,  22,  549 
Care  and  diligence  to  be  exercised,  22, 

549 

Care  in  moving  goods,  22,  550 

Care  of  property  levied  on,  22,  550 

Destruction  of  property,  22,  550 

Feeding  live  stock,  22,  550 

Leaving  property    in  debtor's  posses- 
sion, 22,  549 

Liability  of  sheriff,  22,  549,  550 

Liability  of  sureties,  22,  556 

Losses  resulting  from  neglect  of  instruc- 
tions, 22,  550,551 

Property'    perishing    without    fault  Of 
sheriff,  22,  550 
Election,  22,  527 
Escape,  22,  535 

See  infra.  Deputy  Sheriffs. 

Bail,  2  2,  S35 

Caused  by  act  of  plaintiff,  22,  536 

Due  care  in  keeping  prisoner,  22,  536 

Examples,  22,  535.  536 

Extent  of  sheriff's  liability,  22,  535 

Insolvency  of  debtor,  2  2 ,  535 

Jail  out  of  repair,  2  2 ,  536 

Liability   of  sheriff    where   defendant 
escapes,  22,  535 

Liability  of  surety,  22,  556 

Negligent  or  involuntary  escape,  22, 
536 

No  jail,  22,  536 

Process  void,  22,  536 

Sheriff's  liability  for  debt,  22,536 

Voluntar3'  escape,  22,  536 
Executing  sentence  of  court,  22,  525 
Execution,  see  infra,  Attachment  and 

Execution. 

Finishing  execution  after  expiration  of 
term  of  office,  22,  528 

Rights  and  liability  of  officer,  7,  154 
Execution  Wliere  there  Are  Several  Writs, 

22.  533 

Bringing  money  into  court,  22,  534 
Conflicting  claims  to  the  fund,  22,  534 
Decides  claims  at  his  peril,  22,  534 
Detention  of  property  after  one  execu- 
tion is  satisfied,  22,  534 
Duty  to  levy  on  first  execution,  22,533 
In  the  absence  of  any  lien,  22,  533 
Oldest  lien,  22,  533 
Where  judgment  is  a  lien,  22,  533 
Extortion,  7,  587,  591,  597 

Vol.  II. 


Sheriffs. 


INDEX-DIGEST. 


Sheriffs. 


SHERIFFS— Co«^W 
Failure  to  Levy 

Liability  of  sureties,  2  2 ,  556 
Feeding  live  stock,  22,  550 
Fees  and  Compensation,  2  2 ,  560 

Action  to  refund  excessive  or  illegal 
fees,  22,  564  ' 

Amount,  22,  561 

Arrest  on  ca.  sa.,  22,  562 

At  common  law,  22,  561 

By  whom  paid,  22,  560 

Definition,  22,561 

Double  compensation,  22,  562 

Examples,  22,  560-564 

Expense  of  keeping  and  selling  goods, 
2  2 ,  562 

Expenses,  22,  564 

Expenses  not  specially  provided  for, 

22>  563 

Fees  for  travel,  2  2 ,  563 

For  merely  doing  his  duty,  22,  563 

In  general,  22,  560 

In  United  States,  22,  561,  562 

Legal  fees,  2  2 ,  563 

Poundage,  22,  561 

Prepayment,  22,  560 

Provided  by  statute,  22,  560 

Subrogation,  22,  564 

Taxed  as  part  of  costs,  2  2 ,  560 
Frauds,  Statute  of 

Sheriff  as  agent  for  both  parties,  8,720 
Fraudulent  sales,  22,  539 
Garnishment,  S,  11 42 

Generallj'  exempt,  8,  1142 

General  rule,  8,  1143 

In  Connecticut,  8,  1143 

Money  paid  on  redemption  of  land  sold 
on  execution,  8,  1144 

Money  taken  from  prisoner,  8,  1144 

Officer  applying  money  in  his  hands, 

8,  1143 
Officer  who  has  received  money  in  sat- 
isfaction of  an  execution,  8,  1143 
When  chargeable,  8,  1144 
Where  possession  ceases  to  be  official, 
8,  1 144 
General  nature  of  the  office,  12,  525 
Grand  Juries 

Selection,  g,  2-4  ' 

Ignorance  as  an  excuse,  22,  526 
Incompatible  offices,  19,  562(7* 
Indemnity  to,  22,  537 

Assignment  of  bond  to  claimant,  10,  434 
Breacb  of  Condition,  i  o,  432 
Implied  indemnity,  i  o,  435 
To  what  property  it  relates,  I  o,  433 
When  condition  is  broken,  10,  432 
When   condition   is   to   save   officer 
harmless  from  liability,  10,  432 
Constitutionality  of  statute  depriving 
claimant  of  right  to  recover  posses- 
sion of  it,  10,  426 
Cost  of  defending  action,  10,  434 
Duty  and  Liability  of  Officer  Receiving 
Bond,  I  o,  426 

Defending  action  for  amount  realized 
at  sale,  10,  427 
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Distinction  between  attachment  and 

execution,  10,  427 
Duty  to  sell  property,  10,  427 
When  property  does  not  belong  to 
debtor,   10,  427 

Duty  to  demand  indemnity,  10,421 

Effect  of  Refusal  of  Indemnity,  i  o,  428 
Delivery  to  claimant,  i  o,  528 
In  South  Carolina,  10,  428 
Levying  second  execution  under  the 

same  judgment,  i  o,  429 
Priority  of   execution  under  which 
indemnity  is  given,  10,  429 

Effect  of  release,  10,  434 

Examples,  22,537,  538 

Excessive  bond,  i  o,  425 

Execution  levied  in  a  particular  man- 
ner, I  o,  435 

Execution  levied  upon  particular  prop- 
erty, I  o,  435 

Implied  indemnity,  10,  435;  22,  538 

In  general,  22,  537 

Liability  of  Obligors  to  Claimants,    10, 
429 
Acts  which  obligor  could  not  have 

known  of,  10,  431,  432 
Effect  of  judgment  against  sheriff, 

10-430 
Giving  bond  equivalent  to  personal 

interference,  i  o,  430 
Liability  as  to  trespass,  10,  429 
Liability  for  tort,  10,  429 
Liability  of  surety  under  bond,  10, 

430 

Sheriff  exempt  from  action,  10,  431 
Measure  of  recovery,  i  o,  433 
Misrepresentation,  10,435 
Notifying  plaintiff  that  bond  may  be 

given,  22,  537         -  t 

Not  levying  though  bond  is  given,  22, 

538 
Penal  bond,  10,  433,434 
Power  of  attorney,  10,  527 
Priority  between  execution,  10,  429 
Refusal  to  proceed  without,  10,421; 

22,537 
Sheriffs  right  to  require  bond,  i  o,  420; 

22,537 
Statutory  exemption  to  sheriff  for  lia- 
bility to  action,  10,  431 
Sufficiency  of  bond,  10,  421 
Two  or  more  writs,  under  one  of  which 

indemnity  has  been  given,  10,  429 
Validity,  10,  422 

Absence  of  statutory  authority,  10, 

42s 
Against  failure  to  arrest,  10,  424 
Application  of  money  recovered,  i  o. 

423 
Arrest  of  debtor,  i  o,  423 
Bond  by  third  party,  10,  425 
Bond  for  excessive  amount,  10,  425 
Bond   given   to   party  assisting   the 

sheriff,  10,  423 
Claim  by  stranger  to  the  writ,  10,  423 
Color  of  office  in  New  York  statute, 

10,  426 
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Execution  and  trespass,  lo,  422 
Failure  to  comply  with  statute,  10, 

42s 
Failure  to  return  executions,  i  o,  424 
Indemnity  against  deputy's  miscon- 
duct, 10,  426 
Indemnity  against  wrongful  acts  al- 
ready committed,  10,  424,  425 
Irregular  levy,  10,  423 
Knowledge  and  intention  of  parties, 

lo,  422 
Levy  and  sale  of  stranger's  property, 

10,  424 
Levy  upon  exempt  property,  10,  422 
Omissions   of   statutory   conditions, 

10,  425 
Release  of  execution,  10,  423 
Void  execution,  10,  424 
Voluntary  escape,  10,424, 
When  the  act  is  palpably  wrong,  i  o, 
424 
Voluntary  escapes,  10,  424 
What  action  leads   to  implied  indem- 
nity, 10,  435 
What  is  an  implied  indemnity,  10,  425 ; 

22,  538 
When   indemnity  is  implied,   10,435; 

22,538 
"When   Sheriff  May  Demand  Indemnity, 
10,  420;  22,  637 
Duty  of  sheriff  to  demand  bond,  10, 

421 
English  practice,  10,  420 
Extension  of  time  for  return  until 

indemnity  is  given,  10,  420 
In  Indiana,  10,  421 
In  Minnesota,  10,  421 
In  Missouri,  10,  421 
In  New  York,  16,  421 
In  Tennessee,  i  o,  421 
Reasonable   doubt    as  to   power  to 

levy  and  sell,  10,  421 
Refusal  of  sheriff  to  proceed  without 

indemnity,  10,421 
Sufficiency  of  bond,  10,  421 
Interpleader,  1 1 ,  496 
In  England,  1 1 ,  496 
In  New  York,  1 1 ,  496 
In  North  Carolina,  1 1,  496 
In  Pennsylvania,  11,  496 
Practice,  1 1 ,  505 
Intervention,  17,  635,  645 
Judgment 

Vacating,  i  2 ,  133 
Judicial  notice  of  appointment,  12,  180 
Judicial  notice  of  election,  12,  180 
Levy,    see    infra.   Attachment    and 

Execution. 
XlahUlties 

See  infra.  Arrest  ;  Attachment 
AND  Execution;  Bonds;  Duty 
TO  Guard  Property  Attached; 
Escape ;  Execution  Where 
there  Are  Several  Writs; 
Money  Received;  Proceedings 
Against  Sheriffs;  Service  of 
Process  ;  Summons  to  Appear. 
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Effect  of  irregularity  in  executions,  7, 

126 
Purchaser  at  judicial  sale,  12,  229 
Service    of   Process,   see    Service  of 
Process. 

Record  of  fact,  I2,*I48/" 
Losses    resulting    from    neglect    of    in- 
structions, 22,  550,  551 
Malicious  prosecution,  i  4,  41 
Mandamus,  14,  136 
Examples,  14,  136 
Office,  14,  136 
When  writ  lies  to,  i  4,  136 
Writ  of  restitution,  14,  136 
Marshals,  see  Marshals. 
Appointment,  4,  460 
Deputy  marshal,  4,  460 
Marshal  of  the  United  States  as  minis- 
terial   officer   of   district    courts,    4, 
460 
Marshal  of  the  United  States  as  minis- 
terial officer  of  the  circuit  court,  4, 

458 
Residence  of  marshal,  4,  460 
United  States  marshal,  27,  578 

Misconduct 
As  grounds  for  new  trial,  1 6,  530 

Mistake,  15,  676 

Money  Received,  22,  551 
Conflicting  claims,  22,  553 
Duty  to  pay  over,  22,  551 
Excess   after    satisfying    process,    22, 

552 
Money  made  on  execution,  22,  551 
Necessity  of  demand,  22,  551 
Payment  in  accordance  with  order  of 

court,  22,  552 
Payment  to  plaintiff 's  attorney,  22,  552 
Receiving  other  than  legal  currency, 

22.  SS2 
Statutory  penalties   for  order  to   pay 
over,  22,  552 

Motions,  15,  902 

Obstructing  justice,  17,  14 

Outgoing    sheriff   transferring    process, 
2  2 ,  528 

Payment,  22,  552 

Penalties,  22,  553,  554 

Liability  of  surety,  22,  557 

Penalties  for  failure  to  pay  over  money, 
22,  553 

Posse  Comltatus,  22,  527 
Mesne  profits,  22,  527 
Power  of  sheriff  to  assemble,  22,  527 
Whether  he  is  bound  to  summon  posse 
comitatus,  22,  527 

Poundage,  22,  561 
Amount,  22,561 
Arrest  on  ca.  sa.,  22,  562 
At  common  law,  22,  561 
Definition,  22,  561 
Examples,  22,  561 
In  the  United  States,  22,  561,  562 

Po-wers,  see  infra.  Arrest;  Attach- 
ment andExecution;  Bonds;  Duty 
TO  Guard  Property  Attached;  Es- 
cape ;    Execution     Where    there 
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SHERIFFS— CoBif'rf 

Are  Several  Writs;  Money  Re- 
ceived;     Proceedings      Against 
Sheriffs;     Service    of    Process; 
Summons  to  Appear. 
Privilege  from  arrest,  i ,  725  ;  i  o,  235 
FroceediDgs  Against  Sheriffs,  22,  553 
Action  by  person  injured,  22,  553 
Actual  damages,  22,  554 
At  common  law,  22,  553 
Contempt,  22,  553,  554 
Examples,  22,  553,  554 
Failure  to  paj  over  money,  22,  554 
Forms,  22,  553 
Non-return,  22,  553 
Penalties,  22,  554 
Summary  proceedings,  22,  553 
To  refund  for  excessive  or  illegal  fees, 

22,  564 
Without  a  jury,  22,  553 
Process,  see  generally.  Service  of  Proc- 
ess. 

Sea  infra.  Service  of  Process. 
Prohibition,  ig,  278 
Propert3'     perishing     without    fault   of 

sherifT,  2  2 ,  550 
Public  administration,  19,  203 
Qualifications 
Age,  22,527 
Citizen  of  state,  22,  527 
Incompatible  oflBce,  22,  527 
Resident  of  the  county,  22,  527 
Receiptors,  see  infra.  Attachment  and 

Execution. 
Receivers 

Title  as  between  assignee  and  receiver, 
20,  133 
Remedies  against,  see  infra.  Proceed- 
ings Against  Sheriffs. 
Removal,  2-2,  528 

Return,  see  infra.  Service  of  Process. 
Estoppel,  7,  17 
Frauds,  Statute  of 

Sheriff's  return  as  memorandum,  8, 
711 
Requisites  of  Return,  22,  179 
Dul3'  executed,  22,  179 
Following  words  prescribed  by  stat- 
ute, 22,  179 
In  Case  of  Personal  Service,  22,  179 
Date  of  return,  22,  180 
Defendant's  name,  22,  180 
"Executed,"  22,  180 
Failure  .  to    observe   statutory   re- 
quirements, 22,  181 
Formal  return,  22,  180 
In  general,  22,  179 
"  Left  with  "  the  defendant,  2  2 ,  180 
Necessary  to  statement,  22,  179 
"Served,"  22,  180 
Service  upon  several  defendants, 

22,  181 
Statutory  requirements,  22,  181 
Time  of  service,  ,22,  180 
In  general,  22,  179 
Instances  of  insufficient  return,  22, 
179 
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Insufficient  return,  22,  179 
"Legally  served,"  22,  179 
Responding  to  writ,  22,  179 
Substantial  compliance  with  statute, 

22,  179 
What  must  be  affirmatively  shown, 
22,  179 
Rewards,  2 1 ,  400 

See  Rewards. 

Examples,  2 1 ,  400-402 

Where  services  were  extra-official,  2  i , 
400 

Where  services  were  within  the  scope 
of  duties  as  officer,  2  i,  401 
Service  of  Process,  2  2 ,  529 

Abandoned  process,  2  2 ,  533 

Amendment  of  direction,  22,  532 

As  protected  when  acting  under  color 
of  process,  22,  531 

Court  not  having  authority,  22,  530 

Diligence,  22,  529 

Executing   process   without  his  juris- 
diction, 22,  529 

Indorsing  date,  22,  532 

In  general,  22,  529 

Judgment  not  corresponding  with  exe- 
cution, 22,  529 

Malicious  process,  22,  531 

Necessity  of  existence  of  writ,  2  2,  529 

Ownership  of  property,  22,  532 

Process  absolutely  void,  22,  530 

Process  against  specific  property,  22, 

532 
Process  capable  of  amendment,  22,  531 
Process     obtained     on      unreasonable 

ground,  22,  531 
Process  valid  on  its  face,  22,  529 
Process  voidable  and  not  void,  22,  531 
Process  void  for  lack  of  jurisdiction, 

22,  531 
Process  void  for  want  of  material  alle- 
gations, 22,  531 
Process  void  on  its  face,  22,  531 
Protection  is  personal  to  the  office,  2  2 , 

530 
Questioning  apparently  regular  proc- 
ess, 2  2 ,  530 
Sheriff  interested  in  the  case,  22,  532 
Sheriff  not  within  class  of  officers  to 

whom  writ  is  directed,  22,  532 
Sheriff  party  to  the  writ,  22,  532 
Sheriff's  knowledge  of  facts  in  relation 

to  cause  of  action,  22,  531 
Superseded  process,  22,  533 
When  sheriff  protected,  22,  529 
Where  plaintiff  has  no  claim  to  prop- 
erty, 22,  532 
Whether  wrongdoer,  22,  531 
Set-off,  24,963 

Sheriff  acting  for  his  own  benefit,  i  9,  514 
Sheriff's  docket,  5,  851 
Sheriff's  Duty  Where  there    Are    Several 
Writs 

Decides  claims  at  his  peril,  22,  534 
Sheriff's  liability  for  neglect,  2,  467c 
Special  Sheriff,  5,  625 

See  infra.  Deputy  Sheriffs. 
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Subrogation,  22,  564 

See  Subrogation. 

Examples,  22,  564 

Keeping  judgment  open  for  his  own 
benefit,  22,  564 

The  creditor's  rights,  2  2 ,  564 
Summary  proceedings  against,  22,  553 
Summons  to  appear,  22,  533 
Supplementary  proceedings,  24,  60S 
Suretyship,  24,  888 

Act  beyond  scope  of  officer's  authority, 
24,  891 

Examples,  24,  888-892 

Exempt  property,  2  4,  889 

Failure  to  recover  amount  of  execu- 
tion, 24,  890 

False  arrest,  24,  889 

In  general,  24,  8S8 

Liability  for  deputy  sheriffs,  5,  630 

Marshal,  24,  889 

Misconduct,  24,  890 

Negligence,  24,  890 

Refusal  to  perform  duty,  24,  891 

Sale  of  property  of  third  person,2  4,889 

Unauthorized  levy  or  sale,  24,  888 
Surrender  by  bail,  24,  973 
Tax  collectors,  25,  289,  292 
Tenants  in  common,  22,  539 
Term  of  Office,  22,  528 

Finishing  execution  after  expiration  of 
term  of  office,  22,  528 
Trespass,  26,  612 
Trust  Deeds  and  Power  of  Sale  Mortgages 

Whether  they  may  exercise"  the  power 
of  sale,  26,  893 
Undersh'eriff,      see    infra.      Deputy 

Sheriffs. 
When  action  of  debt  lies  against,  5,  168 
iSHERIFF'S  SALES,  1 9,  514;  2  2 ,  570 
See  Foreclosure  of  Mortgages;  In- 
demnity   Contracts;    Judicial 

Sales;  Receiptor;  Shifted  Land 

Warrants. 
See  generally.  Executions;  Recording 

Acts. 
Acknowledgment 

Deeds,  22,  694 

In  general,  22,  694 
Necessitj',  22,  694 
Statutes,  22,  694,  695 
Action  for   deficiency,    see    infra.    Re- 
sale. 
Adjournments,  22,  592 

At  request  of  person  ordering  sale,  22, 

Avoiding  sacrifice,  22,  593 

Discretion  of  sheriff,  22,  593 

Examples,  22,  592,  593 

Fourth  adjournment,  22,  594 

In  general,  22,  592 

Sale  at  auction,  22,  592 

Statutes,  22,  593 

Where   sale   cannot  be   completed   at 
sunset,  22,  594 
Advance  bid,  see  infra.  Reopening  on 

Advance  Bid. 
Adverse  claims,  22,  574 
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Amendment,  22,  666 

Of  certificate,  22,  622 

Return,  2  2 ,  684 
Amercement,  2  2 ,  705 

In  Alabama,  22,  705 

In  Arizona,  22,  705 

In  Arkansas,  22,  706 

In  California,  22,  706 

In  Colorado,  22,  706 

In  Connecticut,  22,  706 

In  Dakota,  22,  706 

In  Delaw^are,  22,  706 

In  Florida,  22,  706 

In  Georgia,  22,  706 

In  Idaho,  22,  706 

In  Illinois,  22,  706 

In  Indiana,  22,  706 

In  Iowa,  22,  706 

In  Kansas,  22,  706 

In  Kentucky,  22,  706 

In  Louisiana,  22,  707 

In  Maine,  22,  707 

In  Maryland,  22,  707 

In  Massachusetts,  22,  707 

In  Michigan,  22,  707 

In  Minnesota,  22,  707 

In  Mississippi,  22,  707 

In  Missouri,  22,  707 

In  Montana,  22,  707 

In  Nebraska,  22,  707 

In  Nevada,  22,  707 

In  New  Hampshire,  22,  707 

In  New  Jersey,  22,  707 

In  New  Mexico,  22,  707 

In  New  York,  2  2,  708 

In  North  Carolina,  2  2 ,  708 

In  Ohio,  22,  708 

In  Oklahoma,  22,  708 

In  Oregon,  22,  708 

In  Pennsylvania,  22,  708 

In  Rhode  Island,  22,  708 

In  South  Carolina,  22,  708 

In  Tennessee,  22,  708 

In  Texas,  22,  708 

In  Utah,  22,  708 

In  Vermont,  22,  708 

In  Washington,  22,  709 

In  West  Virginia,  22,  708 

In  Wisconsin,  22,  709 

In  Wyoming,  22,  709 
Appraisement,  22,  579 

Appraiser  as  purchaser,  22,  598 

Conclusiveness,  22,  581 

Effect  of  non-appraiser,  22,  580 

Estoppel,  22,  581 

Incumbrances,  22,  580 

Perishable  personal  property,  22,  579 

Personalty,  22,  579 

Preceding  advertisement  of  sale,  22, 

579 
Qualifications  of  appraisers,  22,  579 
Real  estate,  22,  579 
Schedule  ofproperty  levied  on,  22,  580 
Statutory  method,  22,  579 
Whether  purchasers   must  all  concur, 

2  2.  579 
Assignment  of  certificate,  22,  622 
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Attorney  as  Purchaser,  2  2 ,  599 
Attorney  purchasing,  22,  599 

Auctioneers,  22,  597 

Auctioneer  sheriff's  agent,  22,  597 
Expense  of  auctioneer,  2  2 ,  597 
In  general,  22,  597 

Whether  sheriff  may  employ  an  auc- 
tioneer, 22,  597 

Bailments' 

As  to  sheriff's  duty  as  bailee,  see  in- 
fra, Sheriff's  Duty  as  Bailke. 

Bidder,  see  infra^XviB,  Highest  Bidder. 

Bids 

Declining  bid  of  solvent  bidder,  22,  606 
Sheriff's  right  to  decline  bid,  22,  606 

Bona  fides,  see  infra,  Purchaser's  Ti- 
tle. 

Bribery,  22,  603 

By  Whom,  22,  595 
Auctioneers,  22,  597 
Coroner,  22,  596 
Deputy,  22,  595 
Executor  or  administrator  of  sheriff, 

22,  596 
Expenses  of  auctioneers,  22,  597 
In  chancery,  22,  597 
Successor  of  sheriff,  22,  596 

Canceling  Deeds,  2  2 ,  699 

See  infra,  Vacating  Sales. 

Ground,  22,  699 

Mistake,  22,  699 

Plaintiff  maintaining  bill,  22,  700 

Relief  in  equity,  22,  699 

Cash  or  Credit,  22,  607 
Examples,  22,'  607,  608 
In  general,  22,  607 
Statutory  provisions,  22,  607 

Certificate  of  Sale,  2  2 ,  620 
Acknowledgment,  22,  621 
Amendment,  22,  622 
Assignment,  22,  622 
Contents,  22,  620,  621 
Effect,  22,  621 
Necessity,  22,  620 
Recital,  22,  620,  621 
Recording,  22,622 
Requisites,  22,  620 
Statutes,  22,  620 

Whether  certificate  conveys  title,2  2,621 
Whether  statute  directory  or  manda- 
tory, 22,  621 

Clerical  blunders,  22,  642 

Cloud  upon  title,  a,  306 

Cognizance  of  nullity,  22,  573 

Combinations  to  Depress  Bidding,  2  2 ,  602 
Defeating  competition,  22,  602 
Lienholders,  22,  603 
Partnership  of  bidders,  22,  603 
Whether    courts    will  enforce   agree- 
ments, 22,  602 

Conducting  the  sale,  see  infra.  Cash  or 
Credit  ;  Designating  Property  ; 
Imposing  Terms ;  Massing;  Order 
OF  Offering;  Parceling;  Reopen- 
ing ON  Advance  Bid;  Rule  of  In- 
verse Order. 
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Confirmation,  22,  685 
At  Law,  22,  685 

As    prerequisite  of    the    deed,    22, 

68s 
Court  modifying  terms  of  sale,  Z2, 

686 
Effect,  22,685 

Grounds  for  refusing,  22,  686 
Motion,  22,  686 
Necessity,  22,  685 
Order  having  force  of  judgment,  22, 

68s 
Proceedings,  22,  686 
Validity  of  conveyance  without,  22, 

685 
In  Chancery  and  Probate,  22,  686 
Court    refusing  to  accept  bid,  22, 

686 
Decree  authorizing  sheriff  to  sell,  2  z , 

686 
In  general,  22,  686 
Setting  Aside  for  Inadequacy  of  Price, 

2  2 ,  686 

Fraud  or  surprise,  22,  686 

In  equity,  22,686 

Mistake,  2  2,  686 

Want  of  notice,  22,  687 
When  confirmation  not  required,  2  2, 

686 
Whether  it  divests  title,  22,  687 
Constitutional  Law 
Impairing  Obligation  of  Contracts,  22, 

654 

Change  in  time  to  redeem,  22,  654 
Conduct  of  the  sale,  2  2 ,  654 
Examples  of  retroactive  statutes,  22, 

654.  655 

Rights  of  purchaser  determined  by 
law  in  force  at  creation  of  con- 
tract, 2  2 ,  654 

Statutes   changing  the  remedy,  22, 

654 
Statutes  tending  to  prevent  a  sacri- 
fice, 22,  654 
Constructive  Trusts 

Parties  fraudulently  kept  from  attend- 
ing sale,  10.  68 
Coroner,  22,  596 
Co-Tenancy,  2z,  630 
Examples,  22,  630 
Levy  upon  joint  property,  22,  630 
Purchaser's  rights,  2  2,  630 
Co-tenant  as  purchaser,  22,  599 
Covenants 

Whether  they  pass  the  purchaser,  22, 
631 
Credit,  see  infra,  Cash  or  Credit. 
Creditor's  Title 

Effect  of  Fraud,  22,  645 
Examples,  22,  645 
Fraudulent  conveyance,  22,  645 
Holding  up,  22,  645 
In  general,  22,  645 
Statute  13  Eliz.,  22,  645 
Validity  of  title,  22,  645 
Vendee  of  fraudulent  purchaser,  22, 
64s 
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Effect  of  Reversal 
When  a  Lienholder  Purchases,  22,  648 
Restitution,  22,  649 

Action   for   money  had   and  re- 
ceived, 22,  649 
Defendant's  redress,  22,  649 
Measure  of  damages,  22,  649 
Plaintiff's  duty  to  restore,  2  2, 649 
Real  value  of  property  sold,  22, 

649 
Sum  which  property  brought  at 
sheriff's  sale,  2  2 ,  649 
When  a  Stranger  Purchases,  22,  646 
Judgment  absolutely  void,  22,  646 
Necessity  of  stay  of  proceedings, 

2  2 ,  646 
Notice  of  appeal,  22,  646 
Part  sold  to  plaintiff  and  part  to 

stranger,   22,  646 
Statute  protection,  2  2 ,  647 
Voidable  judgment,  2  2,  646 
Where  lienholders  are  not  before 
court,  22,  646 
When  Plaintiff  Purchases,  22,  647 
Assignee,  22,  647 
Bona  fide  transferee  for  value,  22, 

648 
Plaintiff's  attorney,  22,  648 
Under  eligit,  2  2,  648 
Under  fieri  facias,  22,  647 
Crops,  2  2 ,  657 

Appraisement,  22,658 
Condition  of  the  crops,   22,  657,  658 
Foreclosure  sales,  22,  659 
In  general,  22,  657 
Severance,  22,657 
Statutory  provisions,  2  2 ,  657-659 
Whether  crops  pass  to  execution  pur- 
chaser, 22,  657 
Death  of  Party,  2  2 ,  576 
Death  after  levy,  22,  577 
Death  of  defendant,  22,  576 
Death  of  plaintiff,  22,  577 
Revival,  22,  577 
Statutes,  22,  576 

Whether  sale  void  or  voidable,  22,  577 
Deed,  22,  687,  694 

By  Whom  Made,  2  2 ,  689 

After  principal  is  out  of  office,  22, 

689 
Court  appointing  person,  22,  689 
Deputy,  22,  689 

Sheriff  who  made  the  sale,  22,  689 
Statutes,  22,  689 

Successor  when   sheriff  is   dead   or 
disabled,  22,  689 
Canceling,  22,  699 
Compelling  Delivery,  2  2 ,  688 
In  general,  22,  688 
Injunction,  22,  688 
Mandamus,  22,  6S8 
Rule  to  show  cause,  22,  688 
Conclusiveness  of  recital,    see  infra, 

Recitals. 
Confirmation  as  a  prerequisite,  2  2 ,  685 
Description  of  the  property,  2  2,  693 
Effect,  22,  696 
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Executed  before  expiration  of  redemp- 
tion period,  22,  688 

Holding  Deed 

Plaintiff  maintaining  bill,  22,  700 

In  general,  22,  694 

Necessity,  2  2 ,  687,  694 
Decree  in  equity,  2  2 ,  688 
In  Canada,  22,  687 
In  United  States,  22,  687 
To  purchaser's  title,  22,  687 
When  not  necessary  to  title,  22,687 

Presumption  in  favor  of  regularity,  2  2 , 

693 
Recitals,  22,  690 
Conclusiveness,  22,696 
As  against  return,  22,  697 
General  recitals,  22,  696 
Statutory   provisions,  22,  696,  697 
Upon  strangers,  22,  697 
Upon  the  parties,  22,  696 
Where  statutes  declare   what  re- 
citals are  necessary,  22,  696 
Effect  of  non-compliance  with  stat- 
ute, 22,  691 
Omnia  rite,  22,693 
Presumption  in  favor  of  regularity, 

22,693 
Statutes    prescribing    essential     re- 
citals, 22,  690 
Variance  from  execution,  22,  692 
Variance  from  judgment,  2  2 ,  692 
Variance  from  the  return,  22,  693 
What  ordinarily  necessary,  22,690, 

691 
Whether  statute  is  mandatory  or  di- 
rectory, 22,  690 
Reforming  or  renewing,  22,  698 
Registration,  22,  695 
Relation  back,  2  2,  696 
Requisites,  20,  690 

See    infra.    Acknowledgment; 
Description    of  Property    in 
Deeds;  Recitals. 
Compliance    with    statutory    condi- 
tions, 22,  690 
Execution  valid,  22,  690 
In  general,  22,  690 
Judgment  valid,  22,  690 
Power  of  sheriff,  2  2 ,  690 
Redemption,  2  2 ,  6go 
Statutes,  22,  694,  695 
To  Whom,  22,  689 

Assignee  of  purchaser,  2  2 ,  690 
Executors  or  administrators,  22,  6^0 
Heirs   and    devisees   as   purchasers, 

22,  690 
To  another  than  the  purchaser,  22, 
689 
Trespass,  26,  587 
When  to  be  made,  2  2 ,  688 
Definition,  22,  572 
Demanding  immediate    cash   payments, 

22,  606 
Deputies,  22,  595,^598 

Deputy  a  purchaser,  5,  629;  22,  598 
Deputy  purchaser  where  sale  is  con- 
ducted by  principal,  2  2 ,  598 
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SHERIFF'S  %k\S.%— Cont'd 
Deputies — Cont'd 

Executing  deed,  22,  689 
Who  are  deputies,  22,  598 
Description  of  Property  in  Deeds,  22,  693 
See  infra.  Notice. 
Parol  Evidence,  22,  693 
References  to  other  documents,  2  2 ,  693 
Requisites  in  general,  22,  693 
Variance,  22,  694 
Designating  Property,  2  2 ,  608 
Defects  of  title,  22,  608 
Disclosing  interest  sold,  22,  608 
Sheriff's  duty,  22,  608 
Devices  to  Stimulate  Bidding,  2  2 ,  601 
Employing  person  to  bid,  22,  601 
English  practice,  22,  601 
Intent,  22,  601 

Practice  in  the  United  States,  22,601 
Puffers,  22,  601,  602 
Relief,  22,  602 
Return  of  property,  2  2 ,  602 
Where  puffers  have  ceased  to  bid,  22, 
602 
Disposition  of  Proceeds,  2  2 ,  623 
As  Between  Kival  Executions,  22,  624 
Appeal,  22,  625 
Attaching  creditors,  22,  625 
Certiorari,  22,  625 
Execution  on  an  older  judgment,  22, 

624 
Injunction,  22,  625 
Proceedings  in  bankruptcy  or  insol- 
vency, 22,  625 
Pro  rata  disposition,  22,  625 
Satisfying  smaller  execution,  22,  625 
Senior  judgment  creditor,  2  2 ,  624 
Stays,  22,  625 

Two  executions  issued  at  the  same 
time,  22,  625 
As  Between  Rival  Judgments,  22 ,  623 
Junior  judgment  creditor's  right  to 

lien,  22,  623 
Priority  determined  as  they  exist  at 

date  of  sale,  22,  624 
Purchaser  of  a  junior  judgment,  22, 

623 
Senior  lienholder's  right,  22,  623 
Dower,  22,  626 
Landlord,  22,  626 
Lienholder,  22,  626 
Mechanics'  lien,  22,  626 
Mortgagees,  22,  626 
Proceedings,  22,  626 
Surplus,  2  2,  627 
Vendors,  22,  626 
Distinguished   from   judicial   sales,   22, 

Dower,  22,  577,  626 
Easements,  22,  631 
Ejectment,  2  2 ,  65o 

Examples,  22,  660,  661 

In  general,  22,  660 

What  must  be  shown,  22,  660 
Entry,  writ  of,  22,  663 
Equitable  relief,  22,  665 
Equities  against  the  owner,  22,  633 
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Estoppel 

Appraisal,  22,  581 
To  deny  notice,  22,  583 
To  deny  purchaser's  title,  22,  663 
To  deny  validity  of  sale,  22,  663 
Evidence 
Eeglstratlon  aiid  Enrollment 

Ownership  merely  incidental,  2  2 ,  717 
Excessive  sales,  22,  611 
Execution,  see  infra,   Disposition  of 

Proceeds. 
Executors  and  Administrators,  2  2 ,  596 

Deed  to,  22,  690 
Exemptions,  22,  579,  663 

See  infra.  Homestead. 
False  Representations,  2  2 ,  603 
Examples,  22,  603-605 
In  general,  22,  603 
Necessity  of  setting  aside,  22,  604,  605 
Purpose  of  bid,  22,  604 
Time  of  sale,  22,  603 
Vacating  the  sale,  2  2 ,  603 
Validity  of  title,  22,  604 
Value  of  property,  22,  603 
Fixtures,  22,  631,633 
Fraud 

Effect  on  Title 

Examples,  22,  645 

Fraudulent  conveyance,  22,  645 

Holding  up,  22,  645 

In  general,  22,  645 

Statute  13  Eliz.,  22,  645 

Validity  of  title,  2  2 ,  645 

Vendee  of  fraudulent  purchaser,  22, 

64s 
In   which   purchaser  did   not  partici- 
pate, 22,  651 
Purchaser's  liability,  22,  668 
Relief  in  equity-,  2  2 ,  665 
Fraudulent  conveyances,  22,  645 
Fraudulent  Sales 

Bona  fide  holder,  8,  843 
Habere  facias  possessionem,  22,  66i 
Holding  up,  22,  645 
Holidays,  22,  592 
Homestead,  22,  578,  663 
Directory  statute,  22,  57S 
Examples,  22,  578 
Mandatory  statutes,  22,  578 
Sheriff's   failure  to  lay  oif  homestead, 

22,578 
Statutes,  22,  578,579 
Waiver,  22,  579 
Implied  warranty,  10,  iii 
Imposing  Terms,  22,  605 
Declining  bids,  22,  606 
Demand  of   an  immediate  cash   pay- 
ment, 22,  606 
Directions  of  execution  plaintiffs,  22, 

606 
In  interest  of  party,  22,  606 
Payment,  22,  606 
Preventing  by-bidding,  22,  605 
Sheriff's  power,  22,  605 
Terms    unauthorized    by   statute,  22, 

605 
Terms  unauthorized  by  writ,  "2  2 ,  605 
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What  terms  may  be  imposed,  22,  605 

Improvements  bylessee,  22,  633 

Inadequacy  of  Price,  2  2 ,  680 

Accompanied  \>y  slight  irregularities, 

22,  682 
Gross  inadequacy,  22,  681 
In  absence  of  fraud,  22,  680 
In  absence  of  statute,  22,  681 
Laches  of  defendant,  22,  683 
Setting  Aside  After  Confirmation,  2  2 ,  686 
Fraud  or  surprise,   22,686 
In  equity,  22,  686 
Mistake,  22,  686 
Want  of  notice,  22,  687 
Statutes  fixing  minimum  limit,  22,  683 
Where  right  of  exemption  exists,  22, 
683 

Incumbrances,  22,  580 

Infant  as  purchaser,  22,  600 

Injunction,  2  2 ,  57^ 

Where  it  would  constitute  clouds  upon 
title,  2,  300 

Interest,  1 1 ,  390 

Inverse  order,  see  infra.  Rule  of  In- 
verse Order. 

Irregularities,  22,  574 

Judge  as  purchaser,  12,  10 

Judgment 

Effect   of  reversal,   see   infra,    Pur- 
chaser's Title. 
Void  judgment,  22,  643 

Judgment  creditors,  see  infra,  Disposi- 
tion OF  Proceeds. 

Jurisdiction 

Suit  to  set  aside,  22,  672 
Under  process,  22,  573 

Laches 

Execution  defendant,  22,  679,  683 
Suit  to  set  aside,  22,  673 

Liability  to  Defendant 

Adverse  claims,  22,  574 
Irregularities,  22,  574 
Justification  under  process,  22,  573 
Satisfied  judgment,  22,  574 
Void  execution  or  Iev3',  22,  574 

Liability  to  plaintiff,  22,  573 

Liens,  see  infra.  Disposition  of  Pro- 
ceeds. 

Prior  liens,  see  infra.  Purchaser's 
Title. 

Lis  pendens,  22,  635 

mandamus 

To  compel  delivery  of  deed,  22,  688 

Market  overt,  22,  572 

Classing,  2  2 ,  614 

See  infra.  Parceling. 
Examples,  22,  614,  615 
Foreclosure  sales,  22,  615 
In  general,  22,  614 
When    property    should    be    sold  en 
masse,  22,  614 

Mechanic's  liens,  22,  626 

Memoranda,  22,  616  ' 

Memorandum,  22,  616 

Misconduct  of  defendant,  22,  679 

Misconduct  of  plaintiff  or  attorney,  22, 
677-700 
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Misconduct  of  purchaser,  22,  680 

Misconduct  of  sheriff,  22,  676 

Motion  to  quash,  see  infra,  Vacating 

Sales. 
Municipal  Corporations 

Corporation  as  purchaser^  22,  600 
Notice,  22,  581 

Chancery  practice,  2  2 ,  584 
Clerical  errors,  22,  584 
Description  of  Property,  22,  584 
Description  in  mortgage,  22,  586 
Fraudulent  misdescription,  22,  5S5 
Misdescription  in  advertisement,  22, 

585 

Misleading,  22,  584 

Mortgage  sale,  22,  586 

Plan  of  the  land,  22,  585 

Relief  in  equity,  22,  585 

Statutory  provisions,  22,  585 

Sufficiency,  22,  584 

When  sale  will  be  set  aside,  22,  584 

Whether  defect  is  curable  by  deed, 
22,  585 
Designating  Time,  2  2 ,  586 

Examples,  22,  586,  587 

Hours,  22,  586 

Indefiniteness,  22,  586 

In  general,  22,  586 

Month,  22,  587 

Sunday,  2  2 ,  586 

The  day,  2  2 ,  586 

Year,  22,  587 
Effect  of  defective  notice  on  title,  22, 

641 
Effect  of  want  of  notice,  22,  583 
Estoppel,  22,  582 
In  general,  22,  581 
Mortgagee  of  chattels,  22,  582 
Motion  to  vacate  sale,  2  2 ,  671 
Notifying  defendant,  22,  582 
Ordinary  requisites,  22,  581 
Personal  notice  to  defendant,  22,  582 
Posting,  22,587 
Publication,  22,588 
Specifying  the  place,  22,  587 
Statutory  characteristics,  22,  582 
Statutes  directory  or   mandatory,  2  2 , 

589 
Waiver,  22,  582 

Whether  sale  will  be  set   aside  for  the 
insufficiency  of  notice,  22,  284 
Obligation  of  contracts,  see  infra.  Con- 
stitutional Law. 
Offering  more  than  is  necessary  to  satisfy 

execution,  22,  609,  611 
Order  of  Offering,  2  2 ,  609 

See    infra.    Massing;     Parceling; 

Rule  of  Inverse  Order. 
Arranging  goods  in  lots,  22,  6og 
Excessive  levy,  22,  609 
Offering  more  than  necessary  to  satisfy 

execution,  22,  609,  611 
Selling  whole  property  at  once,  22,609 
Sheriff's  duty,  22,  609 
Simultaneous  attachment,  22,  609 
Parceling,  22,  610 
See  infra,  Massing. 
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Parceling — Confd 

Application  to  set  aside,  22,  614 
Defendant's  interests   in  separate  lots 

undivided,  22,  611 
Determined  by  writ,  22,  613 
Duty  of  sheriff  to  sell  separately,  22, 

610 
Equitable  rule,  22,  610 
Execution  sale  on  equity  of  redemption, 

22,  610 
Failure  to  comply  with  requirements, 

22,  614  ' 

In  general,  22,  610 
Mortgage  sale,  22,  610 
Offering  more  than  necessary  to  satisfy 

execution,  22,  611 
Owner's  option,  22,  613 
Personal  property,  22,  613 
Statutes,  22,  610 
Time  for  application  to  set  aside,  22, 

614 
Waiver  of  right  by  execution  defend- 
ant, 22,  614 
Whether  land  capable  of,  22,  613 
Parol  Evidence 

Description  in  deeds,  22,  694 
Parties  to  suit  to  set  aside,  22,  673 
Partner  as  purchaser,  22,  599 
Partnership,  22,  631 
Partnership  property,  22,  631 
Payment 

Directions  of  execution  plaintiff,  2  2, 606 
Liability  of  Purchaser  for  Non-Payment, 
22,  669 

Deiined  by  statute,  22,  669 
Examples,  22,  669 
Liability  of  sheriff,  2  2 ,  669 
Upon  resale,  see  infra.  Resale. 
Personal  presence  of  sheriff,  22,  595,  597 
Persons    purchasing  property  upon   au- 
thority of  erroneous  judgment,  6,  835 
Place  of  Sale,  22,  594 
In  general,  22,  594 
Notice  specifying,  22,  587 
Personalty,  22,  594 
Place  advertised,  22,  594 
Realty,  22,  595 

Sale  void  or  voidable,  22,  594,  595 
Statutes,  22,  594 
Waiver  of  irregularity,  22,  594 
Plaintiff's  Rights  and  Liabilities,  22,  700 
Canceling  deed,  22,  70O 
In  general,  22,  700 
Joint  trespasser  with  sheriff,  22,  700 
Liability  for  sale  after  tender,  22,  701 
Liability  for  sale  on  satisfied  judgment, 

22,  701 
Misconduct,  22,  700 
Purchaser  at  his  own  sale,  22,  700 
Sureties  and  indemnity  bond,  22,  700 
Possession,  22,  659 

As  to  means  of  getting  fossession,  see 

infra,  Purchaser's  Remedies. 
Non- payment  of  bids,  22,  600 
Refusal  of  bid,  2  2 ,  600 
Withdrawal  of  bid,  2  2 ,  600 
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Posting 

Notice,  22,  587 
Priority,    see    infra.   Disposition   of 

Proceeds. 
Proceeds,  see    infra.   Disposition    of 

Proceeds. 
Promise  to  purchase  for  owner,  22,  636 
Publication  of  Notice,  22,  58S 
Computation  of  time,  22,  588 
Construction  of  statutes,  22,  588 
Paper,   22,  588 

Paper  published  in  county,  2  2,  588 
Sale  of  realty,  22,  587 
Statutes,  22,  58^ 
Three  successive  weeks,  22,  588 
Puffers,  8,  813;  22,  601,  602 

Employing  person  to  bid,  22,  601 
English  practice,  22,  601 
Intent,  22,601 

Practice  in  United  States,  22,  601 
Relief,  22,  602 
Return  of  property,  22,  602 
Where  puffers  have  ceased  to   bid,  22, 
602 
Purchase  by  agent;  i ,  376 
Purchaser 

As    to   ivJw   may   be   a  purchaser',  see 
infra.   To   Whom   Sale   May   Bb 
Made. 
Purchaser's  Liabilities,  22,  667 
As  trustee,  22,  668 
Covin,  22,  668 
Fraud,  22,  668 
In  general,  22,  667 
Non-Payment,  2  2 ,  669 
See  infra.  Resale. 
Defined  by  statute,  22,  669 
Examples,  22,  669 
Liability  of  sheriff,  2  2 ,  66g 
Resale,  22,  619 

Uj>on  resale,  see  infra.  Resale. 
Property  exempt  from  execution,  22, 

667 
Title  in  another  than  execution  defend- 
ant, 2  2 ,  667 
Purchaser's  Remedies,  22,  664 
Amendments,  22,  666 
Failure  of  title,  22,  664 
In  equity,  22,  665 
Possession 
Defenses,  22,  662 

Denying  his  own  title,  2  2,  663 

Exemptions,  22,  663 

Homestead,     see     infra,     Home- 

.    STEAD. 

Tenant  at  sufferance,  2  2 ,  663 

Tenant  at  will,  2  2 ,  663 
Ejectment,  22,  660 

Examples,  22,  660,  661 

In  general,  22,  660 

What  must  be  shown,  2  2 ,  660 
Habere  facias  possessionem,  22,  661 
Proof  of  the  judgment,  22,  662 
Summary  proceedings,  22,661 
Writ  of  assistance,  2  2 ,  663 
Writ  of  entry,  a  2 ,  662 
Recourse  of  defendant,  22,  665 
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Recourse  of  plaintiff,  22,  664 
Recourse  of  sheriff,  22,  665 
Subrogation,  22,  666 
Furchaser's  Bights,  22,653 

See   infra,    Rights   of    Bona   Fide 

Purchasers. 
Forcible  entry,  22,  659 
In  general,  22,  653         ' 
Intervening  Legislation,  2  2 ,  654 

Cliange  in  time  to  redeem,  «2,  654 
Conduct  of  the  sale,  22,  654 
Examples  of  retroactive  statutes,  22, 

654.  655 
Rights  of  purchaser  determined  by 
law  in  force  at  creation  of  contract, 
22,654 
Statutes  changing  the  remedy,  22, 

Statutes  tending  to  prevent  a  sacri- 
fice, 2  2 , 654 
Products  and  Growing  Crops,  2  2  ,'657 
Appraisement,  22,  658 
Condition  of  the  crops,  2  2 ,  657,  658 
Foreclosure  sales,  22,  659 
In  general,  22,  657 
Severance,  22,  657 
Statutory  provisions,  22,  657-659 
Whether  crops    pass    to    execution 

purchaser,  22,  657 
Ratification,  22,663 
Bents  and  Profits,  22,  655 
In  general,  22,  655 
Losses    during    redemption   period, 

2  2 ,  656 
Passing  to  purchasers,  22,  655 
Rents    incidental   to   the   reversion, 

22,65s 
Statutes,  2  2,  655 
Waste    during    redemption    period, 

22,  656 
Right  of  entry,  2  2 ,  659 
Purchaser's  Title,  see  infra.  Deed. 
Bona  Fides,  12,  iii;  22,650 

Adequacy  of  the  consideration,  22, 

650,  651 
Constructive  notice,  22,  651 
Examples,  22,  651,  653 
Fraud   in   which   purchaser  did  not 

participate,  22,  651 
In  general,  22,  650 
Purchase  by  execution  plaintiff,  22, 

651 

Tacking,  22,  651 
Collateral  attack  against,  22,  640 
Defendant  estopped  to  deny,  22,  663 
Easements,  22,  631 
Effect  of  certificate,  22,621 
Effect  of  Irregularity,  22,  640 

See  infra.  Fraud. 

Clerical  blunders,  22,  642 
•   Covinous,  22,  644 

Defective  levy,  22,  641 

Defective  notice,  22,  641 

Defendant  imprisoned  and  dis- 
charged, 22,  644 

Defendant's  laches,  22,  643 

Defendant's  mistake,  22,  643 
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Erroneous  return,  22,  641 
Expiration  of  lien  of  judgment,  22, 

644 
Inadequacy  of  price,  2  2 ,  644 
Satisfied  judgment,  22,  643 
Selling  above  levy,  Z2,  642 
Time  of  sale,  2  2 ,  640 
Violation  of  mandatory  statutes,  22, 

644 
Void  judgment,  22,  643 
Equities  Against  the  Owner,  2  2 ,  633 
Claims  acquired  before  judgment,  22, 

633 
Constructive    notice    of    right,   22, 

634 
Lis  pendens,  2  2 ,  635 
Notice  in  general,  22,  633 
Prior,  recorded   instrument  of  title, 

22,  634 
Where  purchaser  owns  all  equitable 
rights  of  third  person,  22,  634 
Evidence  of  title,  22,  631 
Fixtures,  22,  631 
Incidents  to  Co-Tenanoy,  22,  630 
Examples,  22,  630 
Levy  upon  joint  property,  2  2 ,  630 
Purchaser's  rights,  22,  630 
In  general,  22,  627,  653 
Necessity  of  change  of  possession,  22, 

608 
Partnership  property,  22,  631 
Prior  Liens,  22,  627,  637 

Absolute  transfer  of  title  regardless 

of  lien,  22,  627,  639 
Proceeds  of  sale,  22,  623,  639 
Whether   enforceable   against   pur- 
chaser, 22,  627,  637 
Ratification,  22,  663 
Remedies  on  failure,  22,  664 
Bestrlctlon  to  Defendant's  Interest,  22, 
627 

Caveat  emptor,  2  2,  628 
Defendant's  real  interest,  22,  627 
English  doctrine,  22,  627 
Inadequacy  of  consideration,  22,629 
Priorities  in  case  of  rival  executions, 
~2  2,  629 
Purchaser's  interest  defined  by  stat- 
ute, 2  2 ,  628 
Title  acquired  before  sale,  22,  627 
Title  acquired  by  execution  defend- 
ant after  the  sale,  22,  629 
True  owner's  rights,  22,  628 
Warranty,  22,  628 
Shares  in  Corporation,  2  2 ,  649 
Protection  to  purchasers,  2  2 ,  650 
Purchaser's  rights,  22,  649 
Statutory  methods,  22,  649 
Unregistered  transfers,  22,  650 
When  stock  may  be  transferred  un- 
der execution,  22,  649 
Trusts,  22,  630 
Vendor  and  vendee,  22,  629 
What  Passes 

Fixtures,  22,  633 
Improvements  by  lessee,  22,  633 
Running  covenants,  22,  631 
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Purchaser  without  notice,  12,  iii;  22, 

650 
Quarantine,  22,  578 
Receivers,  20,  37 
Recitals,  22,  690 

Conclusiveuess,  22,  696 
As  against  return,  22,  697 
General  recitals,  22,  696 
Statutory  provisions,  22,  696,697 
Upon  strangers,  22,  697 
Upon  the  parties,  22,  696 
Where  statutes  declare  vvhat  recitals 
are  necessary,  22,  696 
Effect  of  non-compliance  with  statutes, 

22,  691 
Omnia  rite,  22,  693 
Presumptions  in   favor  of  regularity, 

22,693 
Statutes  prescribing  essential  recitals, 

22,  690 
Variance  from  execution,  22,  692 
Variance  from  judgment,  22,  692 
Variance  from  the  return,  22,  693 
What  ordinarily  necessary',  22,690,691 
Whether  statute  is  mandatory  or  direct- 
ory, 2  2 ,  6go 
Kecording  Acts,  2  2 ,  634-695 

Equities  exist  against  owner  of  land, 

22,  63^1: 
Equities  in  favor  of  the  owner,  22,  636 
Notice  to  purchaser,  22,  634 
Parol  promise  to  purchase  land  for  the 

benefit  of  another,  22,  636 
Promise  to  resell  to  defendant,  2  2 ,  636 
Purchaser  as  trustee  for  execution  de- 
fendant, 22,  636 
Recording  certificate,  22,622 
Bedemptlon,  see  Redemption. 

Change  of  time,  22,  654 
Reformation  of  deed,  22,  698 
Bemedles 

Suits  to  set  aside,  see  infra,  Vacat- 
ing Sales. 
EentB  ajid  Profits,  1 2 ,  733,  754 ;  2  2 ,  655 

See  infra.  Purchaser's  Rights. 
Beopeuing  on  Advance  Bid,  22,  615 
Examples,  22,  615,  616 
The  doctrine  in  general,  22,  615 
.Replevin,  20,  1067 
Besale,  22,  617 

Action  for  Deficienc7,  22,  619 
Right  of  recovery,  2  2 ,  619 
Statutes,  22,  619 
Suit  by  sheriff,  22,  619 
Terms  of  new  sale  varying  from  old 
sale,  22,  619 
At  law,  22,  617 
Code,  22,  618,  619 
Deterioration  of  the  title,  22,  619 
Examples,  22,  617,  618 
How  soon  resale  should  be  made,  2  2 , 

617 
In  general,  22,  617 
Payment  of  deficiency,  22,  619 
Plaintiff 's  Rlglits  on  Reoffering,  2  2 ,  620 
In  general,  22,  620 
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Sheriff  keeping  sale  open,  22,  620 
Purchaser's  failure   to   complete   pur- 
chase, 22,  617 
Statutory  provisions,  22,  618 
Reservations,  22,  577 
Restitution  on  Reversal  of  Judgment,  22, 
649 
Action  for  money  had  and  received,  2  2 , 

649 
Defendant's  redress,  22,  649 
Measure  of  damages,  22,  649 
Plaintiff's  duty  to  restore,  22,  649 
Real  value  of  property  sold,  22,  649 
Sum  which  property  brought  at  sheriff 's 
sale,  2  2 ,  649 
Retroactive  laws,  see  infra.  Constitu- 
tional LAV(f. 
Return 

Amendment,  22,684 
Conclusiveness,  22,  683 

Between  Party  to  the  Suit,  2  2 ,  683 

As  to  third  persons,  22,  584 
Between  whom  conclusive,  22,  683 
Conclusiveness  of  recital  as  against,  2  2 , 

697 
Controverting,  22,  684 
Effect  of  erroneous  return  on  title,  22, 

641 
Liability  of  sheriff  for  failure  to  make, 

22,  702 
Necessity  of  correct  return,  22,  684 
Practice,  22,  684 
Proceedings  prescribed  by  statute,  22, 

685 
Requisites,  2  2 ,  683 
Reversal  of  judgment,  see  infra.  Pur- 
chaser's Title. 
Reversal,  see  infra.  Vacating  Sales. 
Rights  of  Bona  Fide  Purchasers 

See  infra.  Purchaser's  Rights. 
Caveat  emptor,  21,  570 
Exempt  property,  2  i ,  570 
Goods  levied  on  not  belonging  to  per- 
son against  whom  execution  writ  was 
issued,. 2  I,  570 
In  general,  2  i ,  570 
Whether  purchaser  acquires  title,  21, 

57° 
Rule  of  Inverse  Order,  22,  609 
Examples,  22,  609 
The  rule  in  general,  22,  609 
When  the  rule  is  applicable,  22,  609 
Setting   aside,    see    infra.    Vacating 

Sales. 
Sheriff's  deed,  see  infra,  DEED. 
Sheriff's  Duty  as  Bailee,  22,  573 
Examples,  22,  573 
In  general,  22,  573 
Liability  for  negligence,  22,  573 
Undue  delay,  22,  57^ 
Sheriff's  Rights  and  Liabilities,  22,  701 
Amercement, see  infra,  Amercement. 
Fees,  22,  701 
Liahility  to  Plaintiff,  22,  701 

Failure  to  make  returns,  22,  702 
Inadequacy  of  price,  22,  702 
Neglect  to  sell,  22,  701 
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Refusal  to  pay  over  money  collected, 
2  2,  702 

Refusal  to  sell,  22,  701 
Poundage,  22,  701 
To  Defendant,  22,  703 

Abuse  of  process,  22,  703 

Examples,  22,  703 

Excessive  levy  and  sale,  22,  703 

Excess  of   money  collected,  22,  703 

Failure  to  comply  with  statutes,  22, 

703 
Fraud  or  neglect,  22,  704 
In  general,  22,  703 
Misconduct  of  sale,  22,  703 
Needless  sacrifice,  2  2 ,  703 
Selling  after  notice  of   writ  of  error, 

2  2 ,  704 
Selling  realty  before  personalty,  22, 

703 
To  Third  Parties,  22,  704 

Goods  intermingled  with  defendant's, 

22,  704 
Intervention,  22,704 
Neglect  or  misconduct,  22,  705 
Real  owner  of  chattels  sold,  22,  704 
Statutes,  2  2 ,  704 

Unwarrantable  interference  with  an- 
other officer,  22,  705 
Statute  of  Frauds,  8,  672,  695 
Memorandum,  22,  616 

Effect  of  omission,  22,  616 
Examples,  22,  616,  617 
Necessity   of  memorandum,  22,  616 
Sufficiency,  22,  616 
Whether   indorsement   of  return  is 
sufficient,  22,  616 
Promise  to  purchase  for  owner,  22,  636 
Stay,  22,  575 
Stock,  22,  649 

Protection  to  purchasers,  2  2 ,  650 
Purchaser's  rights,  22,  649 
Statutory  methods,  22,  649 
Unregistered  transfers,  22,  650 
When  stock  may   be  transferred  under 
execution,  22,  649 
Subrogation,  22,  656 
Suits  to  set  aside,  see  infra,  Vacating 

Sales. 
Summary  Proceedings,  2  2 ,  661 

To  obtain  possession,  22,661 
Sunday,  22,  591 

Advertisement  fixing  time  on  Sunday, 

22,  586 
At  common  law,  22,  591 
Examples,  22,  591,  592 
In  general,  22,  591 
In  United  States,  22,  591 
Supersedeas,  22,  575 
Surplus  Money,  24,  962 

Court's  control  over,  24,  964 
Defendant  in  execution,  24,  962 
Officer's  right  of  set-off,  24,  963 
Parties  holding  liens,  24,  962 
Rival  claimant,  24,  964 
Senior  executions   remaining  unsatis- 
fied, 24,  964 
Who  entitled  to  surplus,  24,  962 
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Tacking,  22,  651 

Terms,   see   infra.    Cash    or    Credit; 

Imposing  Terms.. 
The  Highest  Bidder,  2  2 ,  600 

See  infra.  Combinations  to  De- 
press Bidding  ;  Devices  to  Stim- 
ulate Bidding;  False  Represen- 
tations. 

Non-payment  of  highest  bid,  22,  600 

Remedy  where  bid  is  refused,  22,  600 

Sale  must  be  to  highest  bidder,  22,  600 

Setting  aside  deed  to  another,  22,  600 

Whether  superlative  "highest"  is  pred- 
icable  of  a  single  bid,  2  2 ,  601 

Withdrawal  of  bid,  22,  600 
Time  of  Sale,  2  2 ,  589 

Adjournments,  22,  592 

At  request  of  person  ordering  sale, 

22,  592 
Avoiding  sacrifice,  22,  593 
Discretion  of  sheriff,  22,  593 
•      Examples,_  2  2 ,  592,  593 

Fourth  adjournment,  22,  594 
In  general,  22,  592 
Sale  at  auction,  22,  592 
Statutes,  22,  593 

Where  sale  cannot  be  completed  at 
sunset,  22,  593 

After  return  day,  22,  590 

Designating  time  of  sale,  see  infra. 
Notice. 

Dies  non,  22,  591 

Election  day,  2  2 ,  592 

Execution  issued  immediately  after 
judgment,  2  2,  590 

Holidays,  22,  592 

In  general,  22,  589 

Mandamus  to  compel  conveyance  where 
sale  was  on  wrong  day,  22,  591 

Presumption  in  favor  of  correct  time 
after  confirmation,  22,  591 

Purchaser's  Title 

Effect  of  purchaser's  title,  22,  640 

Statutes  directory  or  mandatory,  22, 

589 

Statutes  fixing  specific  limit,  22,  589 

Statutes   protecting  purchaser.  22,  591 

Statutory  period  of  lien,  22,  589 

Sunday,  22,  591 

The  hour,  22,  591 
Title,  see  infra.  Purchaser's  Title. 
To  Whom  Sale  May  Be  Made,  2  2,  597 

See  infra.  Combinations  to  De- 
press Bidding;  Devices  to  Stim- 
ulate Bidding;  False  Represen- 
tations; The  Highest  Bidder. 

Administrator's  attorney,  2  2 ,  599 

Appraiser,  22,  598 

Assistant  jailor,  22,598 

Attorney  in  charge  of  sale,  22,  599 
.  Co-partner,  22,  599 

Co-tenant,  22,  599 

Crier  of  sale,  22,  598 

Defendant  as  purchaser,  22,  599 

Deputy  where  sale  is  conducted  by 
principal,  22,  598 

Disqualifying  relations,  22,  599 
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To  Whom  Sale  May  Be  Made — Cont'd 
Execution  debtor,  22,  599 
Execution  plaintiff,  2  2 ,  651 
Infants,  22,  600 
Irresponsible  persons,  2  2 ,  600 
Municipal  corporations,  22,  600 
Party  to  cause,  22,  599 
Plaintiff  as  purchaser,  22,  599 
Sheriff  acting  as  agent  tor  others,  22, 

598 
To  deputy,  22,  597 
To  sheriff;  2  2 ,  597 
Trusts,  2  2 ,  630,  668 

Held  as  trustee  for  execution  defendant, 

22,  637,  668 
Purchaser    as    trustee    for    execution 

plaintiff  or  defendant,  2  2 ,  668 
Purchaser  takes  title    subject   to  any 

trust,  2  2 ,  630 
Verbal  agreement  of  purchaser  to,  22, 

669 
Whether  legal  title  held  by  trustee  is 

subject  to  levy  and  sale,  22,  630 
Vacating  Sales,  2  2 ,  670 

See  infra,  Canceling  DEkDS. 
By  Motion  to  Quash,  22,  670 

By  whom  made,  22,  670 

Motion  after  redemption  period  has 
expired,  22,  670 

Notice,  22,  671 

Power  of  courts,  22,  670 

Statutory  proceedings,  22,672 

Tendering  consideration   paid,    22, 
672 

When  motion  to  be  made,  22,  670 
By  Suit  to  Set  Aside,  2  2 ,  672 

Jurisdiction,  22,  672 

Laches,  22,  673 

Parties,  22,  673 

Prerequisites,  2  2 ,  674 

Proceedings,  22,  674 

Relief,  2  2 ,  674 

Remedies  at  law  and  inequity,  2  3, 

673 
Grounds  for  Vacating,  2  2 ,  675 
Examples,  22,  675,  676 
Inadequacy  of  Price,  2  2 ,  680 

Accompanied  by  slight  irregular- 
ities, 22,  682 
Gross  inadequacy,  22,  681 
In  absence  of  fraud,  22,  680 
In  absence  of  statute,  2  2 ,  681 
Laches  of  defendant,  22,  683 
Setting  Aside  After  Confirmation,  2  2 , 
686 

Fraud  or  surprise,  22,  686 
In  equity,  22,  686 
Mistake,  22,  686 
Want  of  notice,  22,  687 
Statutes  fixing  minimum  limit,  2  2, 

683 
Where  right  of  exemption  exists, 
22,683 
In  general,  22,  675 
Misconduct  of  Plaintiff  or  Attorney, 
22,  677 


Examples,  22,  677-679 
Inadequacy  of  price,  2  2 ,  680 
In  general,  2  2 ,  677 
Misconduct  of  defendant,  22,  679 
Misconduct  of  the  purchaser,  22, 
680 
Misconduct  of  Sheriff,  2  2 ,  676 

Disobedience  to  mandatory  statute, 

22,  676 
Examples,  22,  676,  677 
In  general,  22,  676 
Substantial  injury  to  execution  de- 
fendant, 22,  677 
Time  of  application,  2  i,  614 
Vendor  and  vendee,  22,  629 
Waiver  of  Formalities,  2  2 ,  575 
Consent  of  parties,  22,  575 
Directory  statutes,  22,  576 
Mandatory  statutes,  22,  576 
Whether  essential  formalities  may  be 
waived,  22,  575 
Waiver  of  Irregularities 

Place  of  sale,  22,  594 
Waiver  of  notice,  22,  583 
Waste,  22,  656 
What  passes,  see  infra.  Purchaser's 

Title. 
Who  may  sue  purchaser,  i  7,  520 
Writ  of  assistance,  22,  663 
SHIFTED  LAND  WARRANT 

Definition,  22,709 
SHIFTING  INTEREST,  see  Remainders 
AND  Executory  Interests;  Uses. 
Effect,  22,  709 
SHIFTING  USES,  27,911 
SHIP,  2,  438 

SHIPPING  ARTICLES,  see  Seamen. 
SHIPPING  COMMISSIONERS,  see  Sea- 
men. 
SHIPS  AND  SHIPPING,  22,  710 

See  Admiralty;  Barratry;  Bill  of 
Lading;  Demurrage;  Freight; 
General  Average  ;  Interna- 
tional Law;  Jettison;  Marine 
Insurance;  Master  op  a  Vessel; 
Navigable  Waters  ;  Navigation  ; 
Pilots;  Respondentia;  Salvage; 
Seamen;  Towage;  Tugs  and  Tows; 
Wreck. 
See  generally.    Carriers    of   Goods; 

Freight. 
Admiralty  jurisdiction  and  procedure,. 

see  Admiralty. 
Bottomry,  see  Bottomry. 
Charter-party,  see  Charter-Party. 
General  average,  see  General  Aver- 
age. 
Maritime  liens,  see  Maritime  Liens. 
Master  of  vessel,  see  Master  op  Ves- 
sel. 
Neutrality  laxvs,  see   International 

Law. 
Salvage,  see  Salvage. 
Shiffing  articles,  see  Seamen. 
Stoppage  in  transitu,  see  Stoppage  in 

Transitu. 
Tonnage  duties,  see  Taxation. 
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To-wage,  see  Towage.  "^ 

Wharfage,  see  Wharfs  and  Wharf- 
age. 
Admissions  of  master,  pilot,  etc.,   g,  348 
Agent,  see  infra.  Ship's  Agent. 
Assignment  of  Ships  at  Sea 

By  what  law  governed,  3,  616 
Belongs  to  state  in  which  it  is  registered, 

8,283 
Bill  of  Sale,  2  2 ,  740 

See  infra.  Sale  and  Transfer. 
Bonds,  22,  715 
Books  as  Evidence 

Kegistratlon  and  Enrollment,  22,  716 
Against  person    on   whose   affidavit 

obtained,  22,  717 
As  evidence  of  ownership,  22,  716 
Character  as  a  domestic  vessel,  22, 

717 
Conclusive    evidence   as  to    fitness, 

22,  717 
Enrollment,   22,  717 
In    favor   of   person  claiming   to  be 

owner,  22,  717 
Insurance,  22,  717 
Ownership,  22,  717 
Ownership    merely    incidental,    22, 

717 
Parol  evidence  to   show  ownership, 

22,717 
Port   to     which    ship    belongs,    22, 

717 
Registry   obtained   on  oath,  22,  716 
Whether    prima    facie   evidence   to 
charge  a  person  as  owner,  22,  716 
Builder,  see  infra.  Sale  by  Builder. 
Burden  of  proof,  22,  762,  764 
By  what  law  governed,  8,  283 
Canal  boat,  22,  711 
Cargo 

Meaning  of  the  term,  2,  732 
Carriers  of  Goods,  22,  745 
See  Carriers  of  Goods. 
Bill  of  lading,  %ee  Bill  of  Lading. 
Carrier's  right  to  carry  to  destination, 

22,  7S2 
Criterion  of  liability  as  carrier,  22,  727 
Delivery  of  Goods  by  Vessel,  2  2 ,  747,  774 
Condition  of  wharf,  22,  751 
Consignee  not  ready  to  receive  goods, 

22,747 
Consignee  unable  to  receive  goods, 

2  2 ,  748 
Delay  In  Delivery,  22,  761 

Diminution  of  value  of  goods,  2  2 , 

761 
Examples,  22,  761 
In  general,  22,  761 
Loss  of  a  market,  22,  761 
Measure  of  damages,  22,  761,  762 
Delivery  according  to  the  usages  and 

customs  of  port,  22,  750 
Delivery  at  wharf,  22,  747 
Delivery  into  custom  house,  22,  747 
Examples,  22,  747,  751,  752 
Freight  where  consignee  cannot  or 
will  not  receive  goods,  22,  748 
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Liability  for  Non-Delivery,  22,  762 
Burden  of  proof,  22,  762 
In  general,  22,  762 
Measure  of  damages,  2  2 ,  762     ' 
Prima  facie  liability,  22,  762 
Speculative  or  possible  profits,  22, 

762 
What  evidence  sufficient  to  charge, 
22,  762 

Manner  of  delivery,  22,  747 

Mode  of  delivery,  22,  750 

Payment  as  a  prerequisite,  22,  774 

Place  of  delivery,  22,  750 

Right  to  store  goods  for  owner  after 
reasonable  time,  22,  750 

Ship  prevented  from  arriving  at  point 
of  destination,  22,  748 

Ship  that  puts  back  to  port  of  de- 
parture, 22,  748 

Time  of  delivery,  22,  751 

Unloading  cargo,  22,  751 

Usages  and  customs,  22,  747 

Waiver  of  completion  of  voyage,  22, 

749 
When  notice  not  necessary,  22,  74S 
Where^  assignee    refuses    to    accept 

goods,  22,  750 
Where  goods  must  be  delivered,  22, 

747 
Delivery  of  goods  to  vessel,  22,  746 
Demanding  goods  at  intervening  port, 

2  2 ,  753 
Examples,  22,  746 
Forwarding  by  Otber  Carriers,  2  2 ,  752 

Duty   to   forward   perishable   goods, 
,       22,752 
Liability  of  owner  of  cargo  for  in- 
creased  freight  arising   from   the 
hire  of  another  vessel,  22,  753 
Refusal  on  part  of  master  to  forward 

the  goods  or  to  tranship,  22,  753 
Ship   driven   into  intermediate  port 
by  stress  of  ^yeather,  22,  753 
Implied  warranty,  22,  745 
In  general,  22,  746 

Liability  for  destruction  of  cargo,  2  2,726 
Liability  for  loss  of  cargo,  22,  726 
Liability  for  Loss  or  Injury  to  Goods,  22, 
763 
Exceflions  in  bill  of  lading,  see  Bill 

of  Lading 
Jettison,  see  Jettison. 
Breakage,  22,  759 
Capture,  22,  758 
Damage  by  reason  of  bad  storage,  22, 

744 
Defects  in  construction  of  vessel,  2  2 , 

754 
Delay  in  Delivery,  22,  761 

Diminution  in  value  of  goods,  22, 

761 
Examples,  22,  761,  762 
In  general,  22,  761 
Loss  of  a  market,  22,  761 
Market  value  at  time  of  delivery, 
2  2 ,  762 
'  Measure  of  damages,  22,  761,  762 
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SHIPS  AND  SHIPPING -Co»/V 
Carriers  of  Goods — Confd 
Liability  for  Loss  or  Injury  to  Goods — 
Cont'd 

Duty  to  remain   hy  ship  when  cap- 
tured, 2  2,  758 
Goods  injured  by  loading  or  unload- 
ing, 2  2 ,  755 
Goods  lost,  22,  753 
Goods  misdelivered,  2z,  755 
Goods  stolen,  22,  753 
In  general,  22,  745,  753 
Leakage,  22,  759 
Loss  by  collision,  22,  754 
Loss  by  fire,  22,  754 
Loss  by  Improper  Storage,  22,  758 
Examples,  22,  758,  7.59 
In  general,  22,  758 
Insufficient  dunnage,  22,  759 
Negligence,  22,  756,  757 
Non-Delivery,  22,  762 

Burden  of  proof,  22,  762 
In  general,  22,  762 
Measure  of  damages,  22,  762 
Prima  facie  liability,  22,  762 
Speculative  or  possible  profits,  22, 

762 
What  sufficient  evidence  to  charge, 
2  2 ,  762 
Notice  of  attachment,  22,  758 
Personal  responsibility  of  master  or 

owner  for  negligence,  22,  757 
Presumption  In  Case  of  Loss  or  Damage, 
2  2 ,  763 

Burden  of  proof,  22,  763 
Default  of  carrier,  22,  763 
Examples,  22,764,765 
In  general,  22,  763 
Packing,  22,  764 

Prima  facie  presumption,  22,  763 
Rebutting  presumption,  22,  763 
Stipulation  at  time  of  sale,  22,  757 
Unseaworthiness,  22,  754 
Liability  for  theft  or  embezzlement  of 

cargo,  22,  726 
Liability  on  contract  to  insure  cargo, 

22,  725 
Lien  for  loss  of  goods,  22,  745 
Lightermen  and  stevedors,  22,  746 
Merchandise  bond  for  freight,  22,  746 
Reciprocal  rights,  22,  745 
Seaworthiness,  22,  745 
Sufficient  master  and  crew,  22,  745 
Transhipment  of  goods,  22,  753 
Transhipping  in  case  of  necessity,  22, 

752 

Vessel   and  cargo   bound  to  due  per- 
formance of  the  contract,  22,  746 

Vessel  driven  into  port  for  repairs,  2  2, 

752 
When  liability  begins,  22,  746 
When   liability  of   vessel   begins,   22, 

746 
Carriers  of  Passengers,  22,  765 

See  infra,  Overloading  Vessel. 
See  Carriers   op    Passengers; 

Tickets  and  Fares. 
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Character  of  passengers,  22,  765 
Duty  to  carr}'  passengers,  22,  765 
In  general,  22,  765 
Injuries  and  Wrongs  to  Passengers,  22, 

768 

Assault  and  battery,  22,  770 

Contributory  negligence  of  passen-. 
ger,  22,  769 

Examples,  Z2,  769,  770 

Injury  through  accident,  22,  769 

Latent  defect  in  machinery,  22,  769 

Liability  of  vessel,  22,  768 

Liability  when  no  fare  is  paid,  22, 
769 

Loss  of  passenger's  life,  22,  769 

Maintaining  order  on  board,  22,  770 

Negligence  of  parties  in  charge  of 
vessel,  22,  768 

Wrongful  acts  of  employees,  2  2 ,  769, 
700 
Loss  of  Baggage  and  other  Property,  22, 

767 

Baggage  not  delivered  to  carrier,  2  2 , 
767 

Beds  and  bedding,  22,  767 

Delivery  to  carrier's  servant,  22,  767 

Jewelry,  22,  767,  768 

Money,  22,  768 

Property  stolen,  22,  76S 

Responsibility  for  loss  of   baggage, 
2  2 ,  767 

Wearing  apparel,  22,  767 

What  is  baggage,  22,  767 
Obligations  of  carrier,  22,  765 
Performance  of  engagement  rendered 

impossible  b^-  stress  of  weather,  22, 

766 
Public  notice  that  carrier  will  receive 

passengers,  22,  765 
Refusal  to  carr}'  passengers,  2  2 ,  765 
Removing  passenger  from  vessel,  22, 

765 
Return  of  money  when  vessel  does  not; 

arrive  in  time,  2  2 ,  765,  766 
Unreasonable  delay    along  route,  22, 

766 
When  passenger  entitled  to  have  his 
passage  money  returned,  22,  765,  766 
Chattel  Mortgages,  2  2 ,  729,  742 

Absolute  bill  of  sale  as  chattel  mort- 
gage, 22,736 
Absolute  bill  of  sale  recorded,  22,  730 
Distinguished  from  bottomry  bond,  2  2, 

742 
Example^,  22,743,  744 
In  general,  22,  742 

Liability    for   repairs   between    mort- 
gagor and  mortgagee,  22,  729,  730 
Mortgagee  agreeing  to  pay,  22,  730 
Mortgagee  in  possession,  2  2 ,  729 
Mortgagee  not  in  possession,  22,  730 
Mortgagee  ordering  goods  or  services, 

22,  730 
Plaintiff  to  take  possession,  22,  743 
Power  of  court  of  admiralty,  22,  743 
Protection   of   bona    fide    purchaserSj 
2  2.743 
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Registration,  22,  7.^4 

Registry,  22,  743 

Repairs  on  credit  of  mortgagor,  22,  730 

Rig)it  of  possession,  22,  743 

Rights  of  mortgagee,  2  2 ,  743 

Transfer  without  delivery,  22,  739 
Clearance 

Definition  of,  3,  282 
Coasting  trade,  see  infra,  License  for 

Coasting  Trade. 
Collisions,  see  Navigation. 

Damages 

Demurrage,  5,  548 
Conspiracy  to  cast  away  a  vessel,  4,  595 
Constitutional  Law 

Registration  of  vessels,  3 ,  702 
Constructive  Trusts 

Purchaser  representing  that  he  is  buy- 
ing for  another,  ib,  66 
Contracts  Not  Maritime 

Admiralty  jurisdiction  over,  i,  198 
Contract  to  build  vessel,  3,  431 
Contribution    between    part   owners    of 

ships,  4,  8 
Control,  see  infra.  Ownership. 
Co-tenancy,  see  infra.  Part  Owners. 
Craft 

Meaning  of  the  term,  4,  571 
Crew 

Definition,  4,  581 
Deck  Cargo,  1 1 ,  976 

Duty  to  ship  under  deck,  1 1,  976 

General  rule,  11,976 

Liability  of  shipowner  in  the  absence 
of  usage,  1 1 ,  976,  977 

Statutory  provisions  in   England,    11, 
978 

Usage,  1 1 ,  979 

Consent,  1 1,  980.  981 

Custom  of  underwriter   not  to   pay, 

1 1  -  979 
Early  English  law,  1 1,  978 
Effect  of  usage  to  carry  on  deck,  1 1, 

97S 
Further     usage      that     underwriter 

should  not  be  liable,  1 1,  979 
Liability  of  shipowner,   1 1,  978 
Liability    of  shipowner  in   England, 

1 1 ,  9S0 
Liability  of  underwriter  in  Australia, 

11-979 
Liability  of  underwriter  in  Canada, 

1 1 .  979 
Liability   of   underwriter  in    United 

States,   I  I ,  979 
Liability  of  underwriters,  1 1,  978 
Owner  of  under-deck  cargo,  1 1,  983 
Shipowner,  11,  980 
To  carry  on  deck,  1 1 ,  976 
Underwriters' notice  of  usage,  1 1,979 
Where  clean  bill  of  lading  is  given,  1 1, 

977 
Whether     bill     of     lading    works    an 

estoppel,  1 1 ,  977 
Definition,  22,  711 
"  Destroying  "  a  vessel,  5,  644 
Dunnage,  6,  55 
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Embezzlement,  22,726,731 
Enrollment,  see   infra,    Registration 

AND  Enrollment. 
Evidence 

Register,  20,  521 

Registration  and  Enrollment,  22,  716 
As  evidence  of  ownership,  22,  716 
Against   person   on  whose   affidavit 

obtained,  22,  717 
Character  as  a  domestic  vessel,  22,717 
Conclusive  evidence  as  to  fitness,  22, 

717 
Enrollment,  22, ,717 
In  favor   of  person    claiming   to    be 

owner,  22,  717 
Insurance,   22,  717 
Ownership,  22,  717 
Parol  evidence   to  show  ownership, 

22,717 
Port  to  which  ship  belongs,  22,  717 
Registry  obtained  on  oath,  22,  716 
Whether    prima    facie   evidence    to 
charge  a  person  as  owner,  22,  716 
False  swearing,  22,  715 
Forfeiture  for  fraudulent  registry,  2  2 ,  715 
Forfeiture  of  ship,  8,  451 
Freight,  22,  746,  770 

See  generally.  Freight. 
Capture  of  neutral  vessel,  22,  771 
Consignee  unable  to  receive  goods,  2  2 , 

748 
Consignee  unwilling  to  receive  goods, 

22,  749 
Counterclaim,  22,  776 
Default  on  part  of  owner  of  cargo,  22, 

771 
Delivery  to  wrong  person,  22,  771 
Entire  voyage,  22,  770 
Extra  freight,  22,  771 
Freight  Pro  Kata,  2  2,  772 

Acceptance  of  part  of  property  at  the 

end  of  voyage,  22,  772 
Capture,  22,  773 

Disabled  by  perils  of  the  sea,  22,  772 
Examples,   22,  772,  773 
Prevented   from  proceeding  on  voy- 
age, 22,772 
General  rule,  22,  770 
Liability   for  increased  freight  arising 
from  the  hire   of  another  vessel,  22, 

7S.^  ■ 
Liability  for  Freight,  2  2 ,  773 

Assignees,  22,  774 

Carrier's    right    to    refuse    delivery 
before  payment,  22,  774 

Consignee,  22,  773 

Consignor,  22,  773 

Delay  by  perils  of  the  sea,  22,  775 

Set-off  of  losses  chargeable  to   car- 
rier, 22,  775 

Where  all  of  the  goods  are  destroyed, 

22,775 
Where    part    of    the   goods   arc    de- 
stroyed, 22,  775 
Lien  in  merchandise,  22,  746 
Misdelivery  not  occasioned  by  fault  of 
ship,  22,  771 
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SHIPS  AND  SHIPPING— Co«rrf  ' 
Freight — Cont'd 

Recovery  of  back  freight,  2  2 ,  776 

Refusal  of  master  to  forward  goods  or 
hire  another  vessel,  22,  753 

Ship  obliged   to    return    by   reason    of 
perils  of  the  sea,  22,  748 

Ship  prevented  from  arriving  by  block- 
ade or  other  reasons,  22,  748 

Vessel  driven  into    intermediate   port 
by  stress  of  weather,  22,  771 

Voyage  prevented  by  owner  of  cargo, 
22,  770 

When  no  freight  is  earned,  22,  771 

When  shipper  not  bound  to  pay  freight, 

22,753 
General  ship,  8,  1293 
Home  Fort,  22,  714 

As  place  of  register,  22,  714 

Examples,  22,  714,  715 

What  is  home  port,  22,  714 
Implied  warranty,  22,  738,  741 
Inspection  Laws,  2  2,  719  ' 

See  infra,  Survey  of  Ships. 

Duty  to  apply,  22,  719 

Ferry  boat,  22,  719  ^ 

Passenger  steamer,  22,  719 

Penalties  for  violation,  22,  720 

Small  craft,  22,  720 

Statute,  22,  719 

Vessel  belonging  to  the  state,  22,  719 

Vessels    engaged    in    interstate    com- 
merce, 22,  719,  720 

What  must  be  inspected,  22,  719 

What  vessels  must  be  inspected,  22, 
719,  720 
Insurance    of   ship    as    covering    ship's 

charts,  3,  138 
Interstate  commerce,  1 1,  542 
Joinder  of  parties,  i  7,  599 
Joint   tenants   and   tenants  in  common, 

see  infra.  Part  Owners. 
Judicial' Sales,  22,  738 

Effect  of,  22,  73S 

Examples,  22,  738,  739 

Passage  of  title,  22,  738 

Ship  sold  for  unseaworthiness,  22,  739 
Latent  Defects,  2  2 ,  741 

Sale  with  all  her  faults,  22,  741 
I^iability  of  owners,  see  infra.  Owner- 
ship. 
License  for  Coasting  Trade,  13,  519;  22, 

718 

Engaging  in  illegal  traffic,  22,  718 

Engaging  in  other  business  than  that 
for  which  licensed,  22,718 

Engaging  in  outside  business,  22,  718, 
719 

Forfeiture,  22,  719 

In  general,  22,  718 

Powers  of  state,  22,  718* 

Proceeding  upon  a  foreign  voyage,  22, 
718 

Pursuing  proper  business,  22,  718 

Rights  conferred  by,  22,  718 

State  legislation,  22,  718 

Transfer  of  licensed  vessel,  22,  740 
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Licenses  to  officers  of  steam  vessels,  13, 

519 
Licenses  to  vessels,  13,  519;   22,  718 
Lis  pendens,  13,  873 
"  Loading  offshore,"  14,  331 
Log  book,  2,  457/,-  20,  521 
Marine  insurance,  14,  330 
Mechanics'  Liens,  1 5 ,  32 

Steamboats,  15,29 
Mortgage  by  part  owner,  22,  723 
Oath,  22,  715 
Overloading  Vessel,  2  2 ,  720 

Crowding    on    board    against   will   of 

officer,  22,  720 
Examples,  22,  720,  721 
Ferry  boat,  22,  721 
Interstate  commerce,  22,  721 
Neglect  of  officers,  22,  720 
Tug  boat,  22,  721 

When  penalty  incurred,  22,  720,  721 
Ownership 

0-wnershif    and    control,    see    infra. 

Part  Owners;  Ship's  Agent. 
Liability  for  unauthorized  sale,  22,724 
Liability  of  Owners,  22,  725 
Acts  of  agent,  22,  725 
Criterion  of  liability  as  carrier,  22, 

727 
Damages  for  breach  of  contract,  22, 

726 
Examples,  2  2 ,  725-727 
Ex  delicto,  22,  725 
Failure  to  insure  cargo  which  they 
have  contracted  to  insure,  22,  725 
For  Repairs  and  Supplies,  2  2 ,  727. 
Agency,  22,  728 

As  to  mortgagor  and  morlgagee,&ee 

infra.    Chattel    Mortgages. 

As    to   fart     owners,    see    Part 

Owners. 
Credit  given  to  vessel,  22,  728 
In  general,  2  2,  727 
Master  chartering  vessel ,  2  2 ,  728 
Master's  authority,  22,  727 
Presumption  that  material-man  re- 
lies on  vessel  lor  credit,  22,  728 
Special  promise,  22,  728 
Where  credit  is  given  to  ships,  22, 

7-7.  734 
In  general,  22,  725 
Injuries  to  other  vessels,  22,  726 
Injuries  to  the  person,  22,  726 
Liability  as  carrier,  22,  727 
Limitation,  22,  731 

Acts  ex  contractu,  22,  731 
Collision  where  both  vessels  are  in 

fault,  22,  732 
Embezzlement,  22,  731 
English  statutes,  22,  732 
^     For  what  acts  statutes  limiting  lia- 
bility applies,  22,  731,  732 
In  general,  22,  731 
Loss  by  fire,  22,  731 
Retroactive  effect  of  act,  22,  731 
Time  for  taking  value  of  owner's 
interest  where  vessel  is  sunk,  2  2 , 
733 
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Torts,  2  2,  731 

Torts  witliout  knowledge  of  owner, 

22,731 
To   the   capital   embarked   in   the 
venture,  22,  731 
Loss  of  cargo  by  theft  or  embezzle- 
ment, 22,  726 
Sale  or  destruction  of  cargo,  22,  726 
Parol  Evidence 

Bill  of  sale,  22,  736 
Contract  of  sale,  22,  741 
To  show  ownership,  22,  717 
Partnership,  see  infra,  Part  Owners. 
Part  Owneis 

Liability  forBepairs  and  Supplies,  22,  729 
Knowledge    and     consent     of    part 

owner,  22,  729 
Made  in  a  home  port,  22,  729 
Necessary  repairs   in  a   foreign  port, 

22,  729 
Repairs  unnecessary,  22,  729 
Right  of  one  owner  to  bind  another, 

22,  729 
Where  part  owner  is  also  master,  22, 
729 
majority  Employing  Vessel  Against  Will 
of  Otters,  22,  723 
Majority's  right  to  share  in  proceeds, 

22,  723 
Minority's  liability  for  losses,  22,  723 
Right  of  majority,  22,  723 
Minority's  right    to   demand   security 

when  opposed  to  voyage,  22,  725 
lartnership,  17,861;  22,722 

Charter  to  ship  by  one  partner,  22,723 
Loss  of  goods  sliipped  on  board,  22, 

727 
Mortgage  by  one  partner,  22,  723 
Partners  in  her  earnings,  17,  862 
Relation  not  presumed,  22,  724 
Rules  governing,  22,  722 
Sale  of  ship  by  one  partner,  22,  723 
Shipowners   and  cargo  owners,    17, 

862 
Tenants  in  common,  17,  861 
When  liable  as,  22,  727 
Whether  a  joint  ownership  consti- 
tutes a  partnership,  i  7,  861 
Whether  a  vessel  is  subject  to  part- 
nership, I  7 ,  862 
Whether  one  partner  may  bind   the 

firm,  22,  723 
Whether  ship  may  be  held  in  part- 
nership, 22, 722 
Part  owner   presumed   to   consent  to 
voyage  unless  he  prohibits  it,  2  2 ,  725 
Payment  of  expenses  of  enterprise,  22, 

723 
!?ower8,  22,  724 

Destruction  of  property,  22,  724 

Generally,  22,  724 

Majority's   right  to  manage  .vessel, 

22,  724 
Management  of  vessel,  22,  724 
Powers  of  IVIaJOTity,  22,  724,  725 
Employing  or  dismissing  crew,  22, 
725 
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Employment  of  vessel,  22,  725 
Management  of  vessel,  22,  725 
Sale  of  vessel,  22,  723,  724 
Right  to  share  gross  earnings,  22,  723 
Sharing  profits,  22,  723 
Tenancy  In  Common,  1 1 ,  1073 ;  22,  723 
Presumption  as  to  equal  shares,  22, 

724 
Survivorship,  22,  724 
Whether  ship  may  be  held  by  tenant 
in  common,  22,  722 
Penalties 

Inspection,  22,  720 
Overcrowding  vessel,  22,  720 
Personal  property,  22,  735 
Record,  20,  521 
Recording,    see    infra.    Registration 

AND  Enrollment. 
Register,  20,  521 
Registration  and  Enrollment,  3 ,  702  ;   22, 

713 

See   infra.    License   for   Coasting 

Trade. 
As  Evidence,  22,716 

Against    person   on    whose   affidavit 

obtained,  22,  717 
As  evidence  of  ownership,  22,  716 
Character  as  a  domestic  vessel,  22, 

717 
Conclusive  evidence  as  to  fitness,  22, 

717 
Enrollment,  22,  717 
In   favor   of  person    claiming  to   be 

owner,  22,  717 
Insurance,  22,  717 
Ownership,  22,  717 
Ownership  merely  incidental,  22,  717 
Parol  evidence  to  show  ownership, 

22,  717 
Port  to  which  ship  belongs,  22,  717 
Registry  obtained  on  oath,  22,  716 
Whether  prima    facie    evidence    to 
charge  a  person  as  owner,  22,  716 
BUI  of  Sale,  22,  736,  737 

Bill  of  sale  containing  blanks  for  re- 
cital, 22,  737 
Inaccurate  recitals  of   certificate   of 

registry  in  bill  of  sale,  22,  737 
In  general,  22,  737 
Bonds,   22,  715 
Distinction    between    registration  and 

enrollment,  22,  713 
Duty  of  ship  to  have,  22,  713 
Enrollment  of  Vessel,  22,  716 

Provisions  of  the  statute,  22    716 
Rights  derived  from  enrollment,  22, 

716 
To  what  vessels  the  act  applies,  22, 
716 
Liability  of  seizure  for  failure  to  have, 

22,  714 
Mode  of  Registration,  22,  715 
Bond,  22,  715 

Forfeiture  for  false  warrant,  22,  715 
Fraudulently  using    certificate,   22, 

715 
Oath,  22,  715 
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SHIPS  AND  SHIPPING— Co«r</ 
Registration  and  Enrollment — Cont'd 
Mortgagee  of  vessel,  3,  191 
Necessity  of  registry,  22,  713,  718 
Oath,  22,  715 
Place  of  Registration,  22,  714 

Delivery  up   of  temporary'   register, 

22,  71S 
Examples,  22,  714,  715 
Home  port,  22,  71^ 
In  general,  22,  714 
Ov^ner's  residence,  22,  714  i 

Temporary  register,  22,  715 
Two  registers  at  the  same  time,  22, 

715 
What  is  a  home  port,  22,  714 
Purpose  of  the  enrollment,  22,  714 
Purpose  of  the  register,  2z,  713 
Registration  fraudulently  obtained,  22, 

715 

Sale  of  vessel,  2  z ,  736 

Sale  or  Mortgage,  22,  744 
Acts  of  congress,  22,  744 
Object  of  the  statute,  22,  744 
Parties  having  actual  notice,  22,  745 
Place  of  record,  22,  744 
To  what  vessels  statute  applies,  22, 

744 
Transfer  of  registered  vessels,  22,  740 
What  Vessels  Entitled  to  Register,  22, 

714 

Examples,  22,  714 

In  general,  22,  714 

Vessels   built  in  the  United   States, 

22,714 
Vessels  not  built  in  the  United  States, 
22,  714 
When  New  Registry  Required,  22,  716 
Effect  of  failure  to  obtain,  22,  716 
Sale  or  alteration  of  vessel,  22,716 
Time  when  registry  is  to  be  obtained, 
22,  716 
Regulations,  see  infra.  Shipping  Reg- 
ulations. 
Repairs  and  Supplies 

Admiralty  jurisdiction  over,  i,  igS 
As  to   liability  of  owners,  see  infra. 
Ownership. 
Representation,  22,  741 
In  general,  22,  741 
Parol  evidence,  22,  741 
Sale  and  Transfer,  2  2 ,  735 

See  infra.  Chattel  Mortgages. 
By  Bill  of  Sale,  22,  736 

Absolute  bill  of  sale  construed  as  a 

mortgage,  2  2 ,  736 
As  against  creditors,  22,  736 
Examples,  22,736,  737 
In  general,  22,  736 
Parol  evidence  to  vary  terms,  22,736 
Registry  and  Enrollment,  22,  737 
Bill  of  sale  containing  blanks  for 

recital,  22,  737 
Inaccurate  recitals  of  certificate  of 

registry  in  bill  of  sale,  22,  737 
In  general,  22,  737 
Valuable  consideration,  22,  736 
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By  Parol,  2  2 ,  735 

Consideration,  22,  735 

Delivery,  22,  736 

Effect  of  national  character,  22,  736 

Registry,  22,736 

Vessel  personal  property,  22,  735 
By  partner,  2Z,  723 
Fraudulent  Representation,  8 ,  798 

Repairs,  8,  799 
Latent  defects,  22,  741 
Questions  of  law  and  fact,  22,  742 
Registration,  zz,  744 

Acts  of  congress,  2Z,  744 

Object  of  the  statute,  zz,  744 

Parties  having  actual  notice,  Z2,  745 

Place  of  record,  22,  744 

To  what  vessels  statute  applies,  zz, 

744 
Registry,  22,  736 
Representation,  22,  741 
■■  In  general,  22,  741 

Parol  evidence,  22,  7.^1 
Ship  to  be  manufactured,  3,  431 
Transfer  of  licensed  vessels,  22,  740 
Transfer  Without  Delivery,  2  2 ,  739 

As  against  all  persons,  zz,  739 

Bill  of  sale,  22,  740 

Delivery  without  bill  of  sale,  22,739 

Ship  abroad,  22,  739 

Ship  at  sea,  22,  739 

Transferee's  duty  to  take  possession 
upon  return,  22,  740 

Validity,  22,  739 
Trover 

When  sale  unauthorized,  zz,  724 
Unauthorized  sale  hy  part  owner,  22, 

724 
Under  Decree  of  Admiralty,  2  2 ,  738 

Effect  of,  22,  738 

Examples,  22,  738,  739 

Passage  of  title,  zz,  738 

Ship   sold   for   unseaworthiness,  22, 

739 
What  Property  Passes  to  Purchaser,  2  z , 

741 

Certificate   of    registry    and    enroll- 
ment, 2  2,  741 

Chronometer,  22,  741 

Examples,  22,  737,  741 

In  general,  22,  741 

Rudder,  22,  741 
Sale  by  Builder,  2  2 ,  737 

Conveyance  of  keel  and  other  parts  of 

unfinished  vessel,  22,  738 
Delivery,  22,  738 
Examples,  22, .737,  738 
Implied  warranty,  22,  738 
Payments   during    progress  of    work, 

22,  737 
Vessel  constructed  under  the  superin- 
tendence of  the  parties',  22,  737 
When  property  is  vested  in  party,  22, 

737 
When  property  vests  in  party  order- 
ing, 22,738 
Seaworthiness,  22,  745,  754 
Shipping  commissioners,  2  i,  916 
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Shipping  Begulations,  22,  711 

See  infra.  Inspection  Laws;  Li- 
cense FOR  Coasting  Trade; 
Survey  of  Ships. 

In  general,  22,  711 

Parol  evidence,  17,  427 

Power  of  Congress,  22,  711 

Conflict  with  state  laws,  22,  713 
Extent  of  congress'  power,  22,  711 
Internal  commerce  of  a  state,  22,712 
National  character  of  seamen,  22,  712 
Paramount  and  exclusive,  22,  712 
Police  regulations  of  a  state,  22,  713 
Power  of  state  where  congress   does 

not  act,  22,  713 
Prescribing     what    shall    constitute 

American  vessels,  22,  712 
Regulation  of  commerce,  22,  711 
State  legislation,  22,  713 
Territorial   jurisdiction  of  state,  22, 

Registration  and  enrolbnent,  see  infra. 
Registration  and  Enrollment. 
Ship's  Agent,  3 ,  668 ;  g ,  788 ;  2  2 ,  733 

Acting  as  broker,  22,  734 

Acts  beyond  scope  of  his  authority, 
22,734 

Agent's  acts  as  acts  of  the  owner,  22, 

734 

Charging  commission  for  purchases, 
22,  734 

Death  of  owner,  22,  734 

Definition,  22,  733 

Duties,  22,  733 

In  general,  22,  733 

Insuring  vessel,  22,  734 

Liability  for  supplies,  22,  734 

Making  assignment  of  freight,  22,  734 

Powers,  22,  733,  734 

Purchasing  cargo,  22,  734 

Revocation  of  authority,  22,  734 
Ship's  company,  3,  366 
Ship's  Husband,  3,  668;  g,  788;  22,  733 

See  infra.  Ship's  Agent. 

Lien,  14,  432 
Ship's  Log-booK,  20,  521 

Admissibility  in  evidence,  2,  467/ 
Shipmaster,  i,  349 

See  General  Agency;  Ma.ster  of 
Vessel. 

Definition  of,  i,  348 
Slate  regulations,  16,  257,  258 
Steamship  Companies 

Distinguished  from  innkeeper,  11,12 
'  Supplies 

As    to   liability  of  otuners,  see   infra. 
Ownership. 
Survey  of  Ships,  22-,  721 

See  Surveys. 

See  infra.  Inspection  Laws. 

English  statutes,  22,  722 

Examples,  22,  720,  721 

Object  of  survey,  22,  721 

Statutory  regulations,  22,  721 
Taxation,  25,  140 

Tonnage  duties,  see  Taxation. 

In  general,  25,  140 
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Municipal  taxation  of  vessels,  25,603 
Place  of  Taxation,  2  5 ,  140 

At  domicil  of  owner,  25,  140 

Exfimples,  25,  140,  141 

Home  port,  25,  140 

Point      where    vessel      temporarily 

touches,  25,  141 
Question  of  law  or  fact,  25,  140 
Situs,  25,  140 

Taxable  in  one  of  several  places,  25, 
141 
Taxation  of  vessels,  25,  103 
Taxation  (corporate),  25,  630 
Tenancy  in  Common,  1 1,  1073;  22,  723 

See  infra.  Part  Owners. 
Torts,  22,  731 

Statutory  limitation  of  owner's  liabil- 
ity, 22,  731 
Transfer,  see  infra.  Sale  and  Trans- 
fer. 
Trover 

Unauthorized  sale,  22,  724 
Vessel  in  unfinished  state,  22,  711 
What   included  in  the  term  "ship,"   2, 

569;  22,  711 
Whether  ships  are  included  in  eflFects,  6, 
182 
SHOCK,  22,  777 
SHOES,  22,777 
SHOOT,  22,  777 
SHOOTING,  22,777 

Shooting  at  a  mark,  22,  777 
SHOP,  22,  778;  25,  144 
Machine  shop,  13,  1195 
Synonymous  with  store,  12,  793 
SHORE,  22,778;  26,  I 
5e«  Beach;  Seashore. 
Boundaries,  22,  779 
Equivalent  to  beach,  22,  779 
Extended  meaning,  22,  779 
Greatest  tide,  2  2,  779 
In  a  conveyance,  22,  779 
Ordinary  tide,  22,  779 
Seashore,  22,  778 
Title  to,  21,  981 
SHORT,  8,  1004,  loii ;  22,  718 
SHORT  ENTRY,  6,  649 
SHORTHAND,  see  Stenographer. 
SHORT  HAUL,  see  Freight. 
SHORT  SALES,  8,  1004,  ion  ;  23,  718 
SHOULD,  22,780 
SHOW,  22,780 
See  Theater. 

Distinguished  from  indicate,  22,  780 
In  the  sense  of  exhibition,  22,  780 
SHYSTER,  22,780 
SICK,  22,  780 
SICKNESS,  22,780 
See  New  Trial. 
Bail,  attempting  to  offer,  2,  10 
Last  sickness,  i  2,  907 
Serious  sickness,  22,  105 
Sickness  or  disease,  5,  683 
Whether  insanity  is  sickness,  22,  780 
SIDE,  22,780 

Bounded  by  the  side  of  a  road,  lane,  etc., 
2,  507  ;   22,  781 
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SIDE— Co«<'^ 

Imports  proximity,  22,  781 
Set  aside,  22,  209 

Side  of  the  street  as  boundary,  2 ,  507 
Sides  of  a  railroad,  22,  781 
SIDE-BAR  RULE,  21,  439;  22,  7S0 
SIGN,  22,781 
SIGNATURE,  2,318;  22,781 

See  Frauds,   Statute  of;    Lease; 

Name. 
As   to   luJio    determines  genuineness^  see 

Questions  of  Law  and  Fact. 
For  signature  of  agent,  see  Agent. 
Of  fiiblic officers,  see  Public  Officers. 
Signature   to    indictment,    see    Indict- 

.ment. 
Wills,  see  Wills. 
Affidavits,  i,  311 
Bin  in  Equity 

By  counsel,  2,  215 
Bonds 

Principal  anfl  surety  signing  at  differ- 
ent times,  2,  457 
Christian  name,  22,  782 
Countersign,  2  2,  7S2 
Definition  of,  2,  318 
Depositions,  5,  602 

Distinguished   from  subscribed,  22,   782 
Hand-stamp,  2,  319 
How  Proved 

To  the  bill  or  note,  2,  319 
Includes    mark,  5,  441 ;   9,264;   14,457; 

22,  781 
Initials,  22,  7S1 

To  bills  and  notes,  2,  319 
Judge's  signature  to  bill  of  exceptions,  2, 

221 
Judicial  notice,  12,  181 
Lithograph,  15,   1227 
Mark,  5,441;   9,264;   14,457;   22.781 

Necessity  of  witnesses,  9,  264 

Statute  of  fraud,  14,  457 

To  bills  and  notes,  2,  318 
Necessity  that  party  should  himself  sign 

bond,  2,  457 
Obtaining  by  False  Pretenses,  7 ,  742 

Bills  and  Notes,  7 ,  743 

Note  to  be  used  for   illegal  purpose, 

7,  744 
Statute,  7,  743 
What  representation  is  criminal,  7, 

Signature  to  partnership  agreement,  7, 

750 
To  deeds,  7,  742 
Petition  for  License,  1 1 ,  656 
Necessity  of  ink,  1 1,  657 
Necessity  of   personal    signature,   1 1 , 

657 

Sufficiency  of  mark,  1 1 ,  657 
Place  of  to  bond,  2,  457 
Position  Immaterial 

To  the  bill  or  note,  2,  319 
Printed  signature,  22,  782 
Questions  of  law  and  fnct,  19,637 
Recording  acts,  20,  552 
Seal  not  equivalent  to,  2,  319 


Signature  to  bill  of  lading,  j.,  229 

Signing  judgment,  22,  782 

Synonymous  with  execution,  7,  117 

Tax  warrants,  25,  297 

To  bail  bond,  2.  20 

To  bill  of  exchange  or  promissory  notes, 

2,318 

To  bonds,  2,  455 

To  coupons,  4,  431 

To  deeds,  5,  440 

To  indorsement  of  bills  and  notes,  2,  382 

Various  instruments,  22,  782 
SILENCE 

Admissions  by,  see  Admissions. 

As  a  ratification  of  unauthorized  agenfs 
acts,  see  Agency. 

Confessions  inferred  from,  3,  492 

Silent  veto,  28,  447 
SILVER  PLATE,  22,783 
SIMILAR,  22,  783 

Distinguished    from  "in  the    similitude 
of,"  2  2 ,  783 
SIMILAR  DESCRIPTION,  21,  303 
SIMILITER,  22,  783 

"  And  so  forth  "  or  "  &c,  "  i ,  570 
SIMILITUDE,  22,783  \ 

SIMPLE  CONTRACT,  22,  784 
SIMPLE  DEPOSITS,  5,  571 
SIMPLE  LARCENY,  22,  784 
SIMPLE  TRUSTS,  22,  784 
SINCE,  22,784 

Since  last  entering  service,  i  2,  905 
SINE  DIE,  22,785 
SINGING  SCHOOL 

Disturbing  meetings,  5,  722 
SINGLE,  22,  78s 

Single  bill  or  bond,  22,  7S5 

Single  sitting,  22,  785 

Single  woman,  22,  7S5 
SINGULAR,  22,  785 

Singular  and  plural,  22,  7S5 
SISTER,  22,  7S6 
SISTER  STATE  JUDGMENTS,  seeJuDo- 

MENTS  OF  Sister  States. 
SIT,  22,  786 

Sit  in  anv  case,  3,  30 
SITE,  2 2, '786 
SITTING,  22,786 

.Single  sitting,  22,  7S5 

Sitting  equivalent  to  term,  22,  786 
SITUATE,  22,  787 
SITUATION,  22,787 

Loss  of  situation,  13,  1056 

SITUS,  22,787 

Collateral  inheritance  lax,  see  Succes- 
sion Tax. 
Succession  taxes,  see  Succession  Taxes. 
Situs  of  Personal  Property,  2  2 ,  787 

Demands  against  the  commonwealth, 

22,  788 
Judgments,  decrees,  etc.,  22,  787 
Movable  and  tangible  chattels,  22,  787 
Promissory    notes    and    bills    of     ex- 
change, 22,  787 
Shares  in  joint  stqck  company.  22,  787 
Specialties,  22,  7S7 
Stock,  23,  632 
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SKATING  RINK,  i3,S3S;  22,788 

Theaters,  25,  1030 
SKILL 

Care  and  skill,  2,  732 
SKINS,  14,330 

SLANDER,  see  Libel  and  Slander. 
SLANDER  OF   TITLE,   see   Libel   and 

Slaxder. 
SLAUGHTER-HOUSES,  see  Municipal 
Corporations;    Nuisances;    Police 
Power. 
Nuisances,  16,  928,  952,  974 

Whelher  nuisance  per  se,  16,938' 
Whether  private  action  will  lie,  16,974 
Police  power,  18,  74S 
SLAVES  AND  SLAVERY,  22,  788 
Slave     trading,    see     International 

Law. 
Abolition,  22,  795 

Bequests  in  contemplation  of  emancipa- 
tion, 22,  789 
Citizenship  of  former  slaves,  3,  249 
Conflict  of  Laws 

Slave  going  into  free  country,  3,  516 
Conveyance  in  trust,  22,  789 
Definition,  22,  788 
Divorce,  22,  794 
EfTect   of  slavery  on   property  rights  of 

free  negroes,  22,  795 
Incapacity   to   take   and  hold   property, 

22,  788 
Inheritance,  22,  794 
Legitimacy  of  children,  2,  137;   22,794 
Marriage,  14,  497;  22,  789 

Between  master  and  slave,  22,  789 
Effect  of  Emancipation  Upon  Slave  Mar- 
riage, 22,  790 

Effect  of  emancipation  and   cohabi- 
tation on  slave  marriage,  22,  790 
In  Kentucky,  22,  791 
In  North  Carolina,  22,  791 
In  those  states  where  a  formal  sol- 
emnization is  necessary,  22,  790 
Practical  questions,  22,  789 
Slave  marriage,  22,  789 
Statutes   Confirming .  Slave    Marriages, 
2  2 ,  791 

In  Alabama,  22,  492 
In  Arkansas,  22,  792 
In  District  of  Columbia,  22,  793 
In  Georgia,  22,  791 
In  Kentucky,  22,  492 
In  Mississippi,  22,  492 
In  North  Carolina,  22,  793 
In  South  Carolina,  22,  793 
In  Tennessee,  22,  793 
In  Texas,  22,  492 
In  Virginia,  22,  791 
Validity  of  slave  marriage,  22,  789 
What  effect  given  to  marriage,  22,  789 
Witnesses  for  and  against  each  other, 
22,  7S9 
Statutes  legitimizing  offspring,  22,  795 
Trusts  in  favor  of  slaves,  22,  78S 
Validity  of  contract,  22,  788 

SLAVE  TRADE,  6,  636 

See  International  Law. 


SLAY,  22,  795 

Lyin^  in  wait,  1 3 .  627 
SLEEP^ 

Words  spoken  in  sleep  as  a  confession,  3, 

SLEEPING  CARS,  22,796 

See  generally.  Carriers  of  Passen- 
gers; Interstate  Commerce; 
Railroads. 

Tickels  and  fares,  see  Tickets  and 
Fares. 

Care  required  of  company,  11,99;  22, 

797 
Control,  22,  796 

Duties,  Obligations,  and  Liabilities  of  Com- 
pany, 1 1,  98;  22,  797 
Amount  of  liability,  22,  801 
Contributory  negligence,  22,  800 
Duty  to  awaken  passenger,  22,  798 
Duty   to   furnish    accommodation,  22, 

798 
Duty  to  notify   passengers  in   time   for 

them  to  leave  train,  22,  799 
Duty  to  preserve  order,  22,  798 
Expulsion  of  passenger,  11,12 
For  refusing  to  permit  party  to  occupy 

berth,  i  1,  12 
Indecent  assault  upon  a  female,  22,  798 
Liability  for  baggage,  22.  801 
Liability  of   company   for   acts   of   its 

servants,  22,  798 
Limitation  of  liability,  22,  Soi 
Loss  of  property,  22,  800,  801 
Money    necessary    for    traveling     ex- 
penses, 22,  801 
Obligations  in  general,  2  2,  797 
Party  not   holding   through  ticket,  22, 

798 
Posting    notice    disclaiming    liability, 

2  2 ,  Soo 
Presumption  as  to  negligence,  2,  769; 

2  2 , 800 
Property   lost  or  stolen,    11,    11;   22, 

Soo 
Reasonable  care,  22,  797 
Right  of  action  for  breach  of  duty,  22, 

799 
Second-class  passage,  22,  798 
Watch  over  passengers,  22,  798 
Watch  over  property  of  passenger,  2  2 , 

798 
Whether  liable  as  common  carrier,  u, 

785;  II,  11;  22,  797 
Whether  liable  as  innkeeper,  11,  11; 
22,  797 
Interstate  Commerce 

Taxation  on  cars,  1 1 ,  552  ;  2  5 ,  40 
Lodger,   13,  1000 
Management,  22,  796 
Obligation  of  railroad  to  haul,  8,  604 
Ordinary  care  to  be  used,  1 1 ,  99 
Ownership,  22,  796 
Porter 

As  servant,  14,  747 
Liability  of  corporation,  14,  806 
Liability  of  sleeping  car  company  for 
malicious  act,  14,  818 
647  Vol.  II. 


Clight. 


INDEX-DIGEST. 


Societies  and  Clubs. 


SLEEPING  CARS— Co«/V 
Presumption  of  NegUgence,  22,  800 

Falling  of  berth  in  car,  2,  769 
Responsibilitj'  of  railroad  company,  22, 

796 
Sleeikng  Car  Companies,  1 1 ,  1 1  ;  22,  797 

Wliether  common  carriers,  2,  785 
Taxation,  25,  656 

Interstate  commerce,   11,552;  25,40 
SLIGHT 

For    slight    negligence,  see   Compara- 
tive Negligence;  Negligence. 
SLIP,  22,  801 
SLOUGH,  22,801 
SLUICE  DAM,  22,802 
SMART  MONEY,  22,802 

See  Exemplary  Damages. 
SMOKE,  22,802 
See   Elevated    Railroads  ;    Street 

Railways. 
Dust,  6,  546 
Eminent  domain,  6,  546 
Nuisances,  16,  946 
Brick  Burning,  16,  949 
Examples,  i  6,  950 
In  general,   16,949 
Injury  to  trees,  plants,  etc.,  i  6,  950 
Questions  of  law  and  fact,  i  5,  950 
Whether  a  nuisance  per  se,  i  6,  950 
Discoloration  of  building,  16,  948 
Examples,  ^6,  946-950 
In  general,  16,  946 
Mills,  etc.,  16,  948,  949 
Pollution  of  air,  16,  946 
Questions  of  law  and  fact,  16,  948 
Smoke  alone,  16,  949 
Unreasonable  use,  i  6,  947 
When    law   will    intervene,     16,    947, 
948 
SMUGGLE,  22,802 
SMUGGLING,  see  ^.evenue  Laws. 
SNOW  AND  ICE,  see  Ice  and  Ice  Com- 
panies; Street  Railways. 
As  io  liahiliiy  of  inttnicipality  for  snozv 
in    streets,   see  Streets    and   Side- 
walks. 
Liability   of  carriers  of  passengers  for 

snow  and  ice  on  platform,  2,  760 
Roof 

Municipal  regulations,  15,  1169 
Sldewal&s 

Municipal  regulations,  15,  1168 
Street  railways,  23,  zoo 
Working  contracts,  29,  947 
SO,  22,  803 
SOBER,  22,803 

Sober  and  temperate,  1 1,  706 
SOCAGE 

Guardian     in,     see     Guardian     and 
Ward. 
SOCIETIES  AND  CLUBS,  22,  803 
See   Beneficial    Associations;    Re- 
ligious    Societies;     Stock     Ex- 
change ;  Trades,  Board  of  ;  Trade 
Unions. 
See   generally.    Amotion;     By-Laws; 
Corporations;    Disfranchise- 
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MKNT ;  Joint  Stock  Companies; 

Mutual  Insurance;  Partnership. 

For  building  and  loan  associations,  see 

Building  and  Loan  Associations. 

Actions  in  the   name   of  society  or  club, 

17,  488;  22,  806. 
Admission  of  Member 

Whether  court  will  compel,  22,  812 
Agents 

Personal  liability  of,  .1,  406 
Appropriation  of  funds,  22,  806 
Assault,    injuries  inflicted   during   cere- 
monies as,  1 ,  781 
Association 

Definition  of,  i,  881 
Bill  in  Equity 

Parties,  6,  737 
Binding  force  of,  2,  708 
Burden  of  proof,  22,  820 
By-Laws 

Authority  to  make,  2,  706 
Enforcement  of,  2,  711 
Of  unincorporated  society,  2,  708 
Corporation,  distinguished  from,  22,  8o4 
Courts 

Admission  of  member,  22,812 
Dissolution  of  society,  22,  S24,  825 
Expulsion,  5,  689;  22,  818 

After  society  has  refused  redress,  22, 

818 
Burden  of  proof,  22,  820 
Evidence,  2  z,  821 
Expelled  member  must  seek  redress 

within  the  association,  22,  818 
Expulsion   contrary   to    the  rules  of 

the  society,  22,  820 
Expulsion  not  bona  fide,  22,  820 
Expulsion    the    result    of   i^raud    or 

malice,  22,  820 
Injunction,  22,  822 
Notice  and  hearing,  22,  819 
When   court   will  interfere,  22,  818, 

819 
Whether  courts  will  assume  jurisdic- 
tion before  recourse  to  the  tribunals 
of  the  club  have  been  exhausted, 
22,  S18 
Dissolution,  2  2 ,  824 
Absence,  22,  824 

By  death  of  all  the  members,  4,  301 
By  resolution  of  members,  22,  824 
Courts,  22,  824 
Effect,  2  2 ,  825 

Expulsion  of  member,  22,  825 
.  Funds  improperly  dealt  with,   22,  825 
Grounds,  22,  824 
Mode,  22,  824 
Nonuser,  22,  825 
Equity  jurisdiction,  see  infra.  Courts. 
Expulsion  of  members,  see  infra,  Mem- 
bers. 
Injunction,  10,  956;  22,  822 
Instruction  in  Begard  to  Members 

Collateral  attack  upon,  12,  i48<; 
Intoxicating  Liquors,  1 1 ,  643,  727 ;  2  2 ,  811 
As  a  device   for  evading  revenue  laws, 
1 1,  728;   22,  811 
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Bona   fide   distribution    among  mem- 
bers, 1 1 ,  727 
Club  member  giving  money  in  return, 

1 1 ,  727 
Conflict  of  authority,  22,  810-813 
Liability  of  members,  22,  810 
Liability  of  officers  and  servants,   1 1 , 

727;  22,  810 
Sale  by  agent,  1 1 ,  727 
Steward,  1 1 ,  727 
Sunday  laws,  1 1,  727 
Whether  liable,  22,  810 
Joint  Stock  Companies 

Distinguished  from,  22,  805 
Knights  of  labor,  22,  806 
Liabilities,  22,  809 

At  common  law,  22,  809 
For  negligence,  22,  809 
In  general,  22,  809 
Officers  or  members,  22,  809 
Of  general  stock  companies,  11,  1038 
Of  joint  stock  companies,  1 1,  1038 
Sale  of  liquor,  see  infra.  Intoxicat- 
ing Liquors. 
Mandamus 

Admission  to  society,  14,  154 
For  irregular  expulsion,  5 ,  689 
Reinstatement  of  member,  14,  153 
Members,  22,  810 

Determined   by    constitution    and    by- 

lavrs,  22,  Si 2 
Expulsion,  5 ,  685,  689 ;  22,817 

Arbitrary    and    summai-y  expulsion, 

5,6Ss 
As  ground  for  dissolution  of  society, 

22,  825 
Causes,  i,  560;  22,  817 
Collateral  attack  upon,  5,  685 
Injunctions,  10,  956;  22,  822 
In  whom  power   to  expel  is  vested, 

22,  817 
Jurisdiction  of  courts,    see    infra, 

Courts. 
Power  to  expel,  22,  817 
Rules  and  by-laws,  22,  817 
Time  and  place  of  hearing,  5,  685 
Unreasonable  by-laws,  22,  818 
In  general,  22,  810-8 1 2 
Joining  another  association,  22,  812 
Liabilities,  17,  865  ;  2  2,  S13 
Burden  of  proof,  22,  816 
Debts  of  society,  22,  813 
Examples,  22^  S13-817 
How  liability  is  fixed,  22,  813 
In  general,  22,  813 
Unauthorized  contract  of  officer,  22, 

823 
Where  officers  are  allowed  to  buy  on 
credit,  22,  816 
Rights,  22,  810 
Sale  of  liquors,  22,  810 
Use  of  name,  22,  812 
Whether  courts  will  interfere,  22,811 
Mortgages 

Assignments  by  trustees,  15,  849 
OfBcers,  22,  822 

By-laws  and  constitution,  22,  823 
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Judicial  powers,  22,  822 

Liability,  22,  823 

Liability  for  the  society,  22,  809 

Powers,  22,  822 

Removal,  22,  823 

Sale  of  liquor,  22,  810 

Treasurer,  22,  823 

Unauthorized  contracts,  22,  822 
Organization,  22,  805 

Examples,  22,  805,  806 

In' general,  22,  805 
Partnership 

Associations  not  for  profit,  17,  862 

Distinguished  from,  22,  804 

Whether  Partners,  17,  865 
Common  property,  17,  865 
Cooperative  stores,  17,  866 
>  In  general,  i  7,  865 

Joint  fund,  17,  865 
Liability    of   members   on    contract, 

17,  86s;  22,  813 
Rights  of  members,  17,  865 
Property  rights,  22,  806 
Religious  societies,  2  o,  777 
Remedy     for    expulsion,     5,    689;     22, 

81S 
Sale  of  liquors  to  members,  9,  929 
Service  of  process,  2  2,  127 
Stock,  23,  585 
Suits  by  and  Against,  1 7,  483 ;  2  2,  806 

Action  in  name  of  officers,  22,  807 

Action  in  name  of  society,  i  7 ,  488 

Actions  by  and  between  a  society  and 
its  members.  22,  807 

At  common  law,  22,  806 

Generally,  i  7,  483 

In  Connecticut,  17,  483;  22,  809 

In  New  York,  22,  808 

Name,  i  7,  483 

Right  to  bring  suit  through   an  agent, 
2  2 ,  807 

Right  to  sue  and  be  sued,  22,  806 

Statutes  authorizing  suits,  22,  807 
Tenancy  in  common,  11,  1074 
Trade  Marks 

Members  as  plaintiffs,  26,  489 
Transfer  of  property,  2  2 ,  806 
Ti-usts  and  Trustees 

As  trustees,  27,  19,  23 
SODOMY,  22,826 

See  Bestiality;  Buggery. 
Accessories,  22,  828 
Accomplice,  22,  831 
Attempts,  4,  664;   22,  833 
Bestiality 

Definition  of,  2,  185 
Buggery 

Definition,  is,  600 
Carnal  knowledge,  22,  829 
Connection,  22,  829 
Consent,  22,  829 
Consent  of  Woman 

Under  the  statutes,  21,   1022,  1024 
Definition,  22,  826 
Definition  of  beast,  ^,159 
Divorce,  22,  S33 
Emission,  22,  829,  831 

Vol.  II. 


SoiL 


INDEX-DIGEST. 


Spanish  Land  Grants. 


SODOMY— CoB^rf 

Evidence,  22,  831 

Held  not  competent,  22,  832 
In  general,  22,  831 
Not  admissible,  22,  832 
Testimony  of  accomplice,   22,  831 

Grounds  for  divorce,  22,  833 

How  committed,  22,  839 

Indictment,  22,  830 

Indictment  lield  sufficient,  22,  830 

In  United  States,  22,  827 

Libel  and  slander,  13,  345;  22,  832 

Nature,  22,  826 

Penetration,  22,  829,831 

Principals  and  accessories,  22,  828 

Punislunent,  22,  827 

At  common  law,  22,  S27 
In  United  States,  22,  827 

Solicitations,  4,  670 

Statute,  22,  826 

What  constitutes  the  offense,  22,  828 

Whetiier  a  felony,  22,  826,  827 

Whether  a  misdemeanor,  22,  827 
SOIL,  22,  834 
SOJOURNMENT,  22,834 
SOLAR,  22,  834 

See  Time,  Computation- of. 
SOLD,  22,  834 

Sold  and  conveyed,  25,  173 
SOLDIER,  see  Military  Law. 
SOLD  NOTE,  22,834 
SOLE,  22,  834 

Own  sole  use,  i  7,  29S 
SOLELY,  22,834 
SOLEMN  FORM,  see  Probate. 
SOLEMNIZE,  22,835 
SOLEMNLY,  22,835 
SOLICIT,  22,83s 

Solicit  and  incite,  4,  331 
SOLICITATION,  22,835 

By  signs  or  motions,  4,  672 

Distinguished  from  attempt,  4,  670 

Indictable  Offense,  i,  213 
Criminal  law,  i,  213 

Misdemeanor,  13,500 

Not    directed  to   procurement  of   some 
specific  offense,  4,  670 

Through  intermediate  agent,  4,  672 

To  commit  adultery,  4,  670,  671 

To  commit  a  felony,  4i  671 

To  commit  arson,  4,  670 

To  commit  breach  of  peace,  4,  671 

To  commit  crime,  4,  669 

To  commit  incest,  4,  670 

When  not  indictable,  4,  671 
SOLICITATION  OF  CHASTITY,  3,  160; 

2  2 ,  835 

Definition,  22,  835 

Generally,  22,  S35,  836 

In  Connecticut,  22,  835 

In  Pennsylvania,  22,  836 

Libel  and  slander,  1 3 ,  307,  309 

Where  adultery  is  a  felony,  22,  835 

Whether  indictable,  22,  835 
SOLICITOR,  22,836 
SOLICITOR-GENERAL,  22,836 

See  Attorney-General. 


SOLITARY,  22,836 

Solitary  confinement,  22,  836 
SOLVENCY,  22,837 

See  Insolvency. 

Does  solvency  import  that  a  debt  is  col- 
lectible by  legal  means,  22,  837 

Solvency  of  bank,  22,  838 

Solvent  debtors,  22,  837 
SOMNAMBULISM,  22,838 
SON,  22,  838 

First  son,  8,  22 

My  brotlier's  son,  16,  109 

My  son,  16,  iii 

Other  sons,  17,  284 

SOON,  22,  838 

''As  soon  after  as  it  is  practicable,"  1 ,  324 
As  soon  as  conveniently  may  be,  4 ,  103 
As  Soon  As  Possible,  1,  777  ;  2  i,  534  ;  22, 

839;  29.  918 
See  As. 

In  insurance  policies,  7,  1049 
As  soon  as  they  conveniently  can,  22,  839 
SOUND,  11,370;  22,839 

Sound  and  disposing  mind  and  memoryy 

see  Testamentary  Capacity. 
Horses,  g,  761  528,  805 
Sound  health,  22,  SfjO 
Sound  order,  11,  370 
SOUND  IN  DAMAGES,  22,  840 
SOUNDS,  22,840 
SOUTHERLY,  2,  508 
SOVEREIGNTY,  1 1 ,  439 
See  International  Law. 
Attributes  of,  11,  439 
Definition,  1 1,  439 
Definition  of  sovereign  state,  1 1,  442 
Equality  and  independence,  11,  442 
Equity-  between  sovereign  states,  1 1 ,  440 
Exercise  of,  11,  440 
Federation,  1 1,  440 
Internal  and  external,  11,  44.0 
In  United  States,  1 1 ,  439 
Laches,  1 2,  562 

Government     appearing     in     business 

transaction,  12,563 
Laches  ofoificers,  12,  562 
Officers  of  state,  12,  565 
Suit  by  government  for  benefit  of  pri- 
vate individual,  12,  564 
Suit  by  individual  against  government, 

12/564 

Suretj'  of  officers,  12,  562 
Moral  obligations,  1 1,  442 
Organized  people  a  state,  1 1 ,  441 
Qualification  of,  11,  441 
Rights  of  self-defense  and  preservation, 

II ,  442 
"  State"  and  "sovereignty,"  1 1,  440 
States  in  the  union,  1 1,  439 
When  a  state  is  sovereign,  1  i,  439 

SOW,  9,417 

SPAN,  22,  S40 
SPANISH 

Spanish  dollar,  5,  8i;5 
SPANISH  LAND  GRANTS,  22,  841 
See  Public  Lands. 
Concerning  Indian  titles,  22,842 
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Conditions,  22,  847 

Cultivation,  22,  847 

Express  condition,  22,  S47 

Inhabitancy,  22,  847 

Survej',  22,  847 

Time  allowed    for  performing   condi- 
tions, 22,  847 

Treaty  as  affecting  conditions  in  grants, 
22,848 
Confirmation,  22,  848 

Act  of  congress,  2  2 ,  848 

Board    of   commissioners   provided  by 
congress,   22,  849 

Conflict  in  titles,  2  2 ,  848 

Decision  of  state  court,  2  2 ,  848 

In  general,  22,  848 

Jurisdiction  of  federal  courts,  22,  849 

Jurisdiction    of    supreme     court,     22, 
848 

Jurisdiction  to  confirm,  22,  848 

Petition  to  confirm  filed  out  of  time, 
22,851 

Recognized   and    sanctioned    by    con- 
gress, 22,849 

Survey,  2  2 ,  850 
Construction,  22,  S43 

Acts  of  congress,  22,  842 

Description,  22,  843 

In  general,  22,  8^3 

Laws  and  ordinances  of  Spain,  22,843 

Possession,  22,  843,844 

Strictly  against  grantee,  22,  843 

Survey",  22,  843-845 

By  whom  executed,  22,  846 
Common  fields  vague  and  uncertain 

in  their  boundaries,  22,  846 
Containing  more    than    one    conces- 
sion, 22,  S46 
Not  wholly  within  the  grant,  22,846 
Validity  of  the  order  of,  22,  846 
Where  survey  does   not   conform  to 
the  concession,  22,  846 

Validity,  22,  843 
Distinction  between  Spanish  land  grants 

and  mere  contract,  22,  842 
Generally,  22,  841 
Grants  in  Alabama,  2  2 ,  870 

Concessions  of  lands  confirmed  in  \']\%, 
22,  S72 

Confirmation  by  congress,  22,  872 

Confirmation   by  congress  of  titles  to 
lands,  22,  873 

Confirmation  of  inchoate  grant,  2  2 ,  872 

In  general,  22,  870 

Possession,  22,  873 

Presumption  in  favor  of  authority,  22, 
871 

Proving  existence  of  foreign  law,  22, 

873 
Spanish  grant   after  the   treaty  of  St. 

Ildefonso  in  1800,  22,  871 
Spanish  jurisdiction,  22,  870 
Term  "  new  grant,"  22,  872 
Validity  of  grants,  22,  870,  871 
Grants  in  California,  22,  851 
Act  of  1851,  22,  859 

Assignee's  claims,  22,  863 
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Conunlasloners,  22,  863 

Decision,  22,  864 

Duty,  22,  863 

Judgment,  22,  864 
Effect  of  confirmation,  22,  864 
Effect  of  failure  to  present  claim,  22, 

863 
Effect  of  rejection  of   non-presenta- 
tion, 2  2 ,  865 
Embraced  claims  legal  and  equitable, 

22,  861 
Indian  claims,  22,  S63 
Mere  possessory  claims,  22,  S62 
Patent,  22,  865 

Burden  on  party  attacking  it,  22, 
867 

Collateral  attack,  2  2 ,  866 

Effect  of  patent,  2  2 ,  867 

How  vacated,  22,  8C6 

Necessity  of  direct  proceedings  to 
set  it  aside,  22,  866 

Operation  and  effect,  22,  S65 

Patent  takes  effect,  22,  867 

Patent  void  on  its  face,  22,  867 

Prima  facie  valid,  22,  867 

Who  may  take,  22,  866 
Proof  of  grant,  22,  83 
Pueblo  lands,  22,  870 
Purpose  of  the  act,  22,  861 
Effect  of  conquest,  22,  860 
Mexican  Grants,  22,  85 1 

Another  party  obtaining  grant  after 

a  grant  of  quantity,  22,  858 
Approval,  22,  855 

Duty  of  the  governor,  22,  855 

The  assembly,  22,  855 

Where  approval   of  assembly  was 
refused,  22,  855 
Conditions    of    cultivation    and    oc- 
cupancy, 22,  S56 
Effect,  22,  S56 

Effect  of  grantee  making  measure- 
ments, 22,  858 

Evidence  of  title,  22,  856 

Validity,  22,  S56 
Grantee's  title  before  segregation  of 

quantity'  granted,  22,  858 
Grant  of  mines,  22,  853 
Grant  of  more  than  eleven  leagues 

to  one  person,  2  2 ,  853 
Grants  by  quantity,  22,  857 
Grants  of  islands,  22,  853 
How  grants  obtained,  22,  854 
Juridical  possession,  22,  857 
Lands    occupied    by   Catholic   mis- 
sions, 22,  853 
Law  authorizing,  22,  851 
Petition,  22,  854 
Proof  of  petitioner's  representations, 

22,  8S4 
Public  establishments,  22,  853 
Right  to  make  survey,  2  2 ,  85S 
Segregation  of  quantity  granted,  2Z, 

857 
Specific  grants,  22,  857 
Statutes  of  Mexico,  22,851-853 
What  could  be  granted,  22,  853 
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SPANISH  LAND  GRANTS- Co«i!'(f 
Grants  in  Callfomia — Cont'd 
Mexican  Grants — Cont'd 

What  lands  might  be  granted,   22, 

853 
Who  could  grant,  22,  854 
Origin  of  titles,  22,  S51 
Presumption  as  to  Spanish  grants,  22, 

851 
PueWo  Lands,  2  2 ,  867 

Assignment  of  pueblo,  22,  867 
Disposition  hy  PueWo,  22,  868 
Act  of  1851,  22,  870 
After  the  conquest,  22,  S69 
Before  the  conquest,  22,  868 
Rights  of  pueblo,  2  2 ,  867 
Title  of  pueblo,  22,  868 
Spanish  grants,  22,851 
Surveys 

Act  of  i860,  22,  859 

Effect  of  grantee   making  his  own 

measurement,  22,  858 
General  act  of  1S51,  22,  859 
Grantee's  title  before,  22,  858 
Necessity  of  survey,  22,  858 
Survevor-general,  22,  859 
United  States,  22,  859 
Grants  in  Florida 
Character,  22,  874 
Compliance  with  conditions,  22,  875 
Confirmation,  2  2 ,  876 

Certificate  as  evidence  of  grant,  22, 

878 
Conditions   expressed   and   implied, 

22,876 
Ganancial    rights    of   husband    and 

wife,  22,  878 
Lands    not   surveyed  or  improved, 

22,877 
Lands  within   the    Indian   territory, 

22,877 
Recitals  in  the  grant,  22,  87S 
Rejection    of     claims     by    commis- 
sioners, 22,  877 
Under  the  various  treaties,  22,  876 
Grants  after  date  of  treaty,  22,  875 
Ratification  by  statute,  22,  874 
Ratification  by  treaty,  22,  874 
Source,  2  2 ,  874 

Survey   in   conformity  to   the  conces- 
sions, 22,  875 
Terms  of  the  treaties,  22,  876,  877 
Who  entitled   to  execute  grants,  22, 
S74 
Grants  In  Louisiana.  2 1 ,  878 

Compliance  with  regulations  and  con- 
ditions, 22,  880 
French  grants,  22,  879 
Full  grant  distinguished  from  contract 

2  2 ,  880 
Indian  titles,  22,  S81 
Instrument  of  title,  22,  881 
Necessity  of  survey,  22,  880 
Need  of  actual  survey  or  fixed  bound- 
aries, 2  2,  880 
Titles  originating  during  date  of  Span- 
ish sovereignty,  22,  878 
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Grants  in  Mississippi,  2  2 ,  882 

Confirmation,  22,  883,  884 

In  general,  22,  882 

Statutes  and  treaties,  22,  882,  883 

Survey,  22,  8S3 
Gnmts  In  Missouri,  2  2 ,  884 

In  general,  22,  884 

Statutes,   22,  884,  S85 
Grants  In  New  Mexico.  2  2 ,  885 

Confirmation,  22,  886 

Examples,  22,  885,  886 

In  general,  22,  885 

Statutes,  22,  886 
Grants  in  Texas,  22,  S87 

Alien  enemy,  22,889 

Authentication  of  grant  by  deputy,  22, 
890 

Constitution  of  Texas,  22,  888 

Effect  of  Texan  revolution,  22,  887 

Evidence  of  title,  2  2 ,  889 

Examples,  22,  887-890 

In  general,  22,  887 

Mexican  league  in  neutral  ground,  22, 
890 

Non-resident  aliens,  22,  8S9 

Power  of  alcalde,  22,  890 

ProHibition  of  grants  within   the   lit- 
toral or  coast  leagues,  22,  890 

Record  of  title,  22,  889 

Statutes,  22,  888 
Land  passing  as  public  property,  22,  S42 
Mode  of  making  concessions  or  grants, 

22,  842 
More  or  less,  15,  722 
Puehlo    lands,    see    infra.    Grants    in 

California. 
Rights  of  state,  23,  45 
Survey,  22,  845 

As  condition  precedent,  22,  847 

By  whom  executed,  2  2 ,  846 

Common  fields  vague  and  uncertain  in 
their  boundaries,  22,  846 

Confirmation,  22.  850 

In  California,  22,  857-859 
Act  of  i860,  22,  859 
Effect   of  grantee  making   his   own 

measurement,  22,  858 
General  act  of  1851,  22,  S59 
Grantee's  title  before,  22,858 
Necessity  of  survey,  22,  85S 
Surveyor-general,  22,  S59 
United  States,  22,  859 

Meaning  of  the  term,  22,  845 

Necessity,  22,  844 

Order  01  survey,  2  2 ,  843 

Survey  containing  more  than  the  con- 
cession, 22,  846 

Surve_v   not   wholly  within  the  grant, 
2  2  ,'846 

Validity  of  grant  without,  22,  S44,  847 

Validity  of  the  order  of  survey,  22,  846 

Where     points    indicated    cannot    be 
found,  22,  844 

Where   precise   locality   is  not   given, 
22,  84s 

Where  survey  does  not  conform  to  the 
concession,  22,  846 
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The   United    States  as  the  successor  of. 
Spain,  22,  841 

Validitv,  see  infra.  Survey. 
SPAN  OF  HORSES,  2  2 ,  840 
SPARE,  22,  891 
SPARKS    FROM    LOCOMOTIVES,    see 

FiRKS  BY  Railroads. 
SPARRING  MATCH,  see  Prize  Fight. 
SPEAKER,  22,891 
SPEAKING  DEMURRER,  22,891 
SPECIAL,  13.980;  22,891 

For  the  constitutionality  of  special  stat- 
utes, see  CONSTITUTIOSTAL     LAW. 
Special  and  extraordinary  circumstances, 

9,  207 
Special  bailiffs,  see  Bailiff. 
Special  Cases,  3 ,  23,  29 

Actions  of  assumpsit,  3 ,  25 

Actions   to  foreclose  mortgages,  3,  23 

Not  cases  at  law,  3,  25 

Proceedings    to    obtain     partition    of 

lands,  3,  25 
Taking  recognizance  of  bail,  3,  25 
Special  propert}',  19^288 
SPECIAL  ACCEPTANCE,  22,891 
SPECIAL  ACTS,  see  Statutes. 
SPECIAL  ADMINISTRATORS 

Bond,  7,  211 
SPECIAL  AGENCY,  see  Agency. 
SPECIAL  APPEARANCE,  i,  183 
SPECIAL    ASSESSMENTS,   see    Local 

Assessments. 
SPECIAL  ASSIGNMENTS,  see  Assign- 
ment FOR  Benefit  of  Creditors. 
SPECIAL  ASSUMPSIT,  22,  891 

See  Assumpsit. 
SPECIAL  BAIL,  2,  37;  22,  892 
See  generally.  Bail. 
Admiralty,  22,  S95 
Affidavit  in  civil  cases,  22,  902 
Another  suit  pending,  22,  902 
Bail    bond  which    does    not    satisfy   the 
statute  as  common-law  bond,  22,  897 
Death  of  principal,  22,  goi 
Definition,  2,  37 
Discharge,  22,  898 

Arrest  of  principal,  2  2 ,  898 

Bankruptcy,  22,  898 

Codes    providing    for  surrender,    22, 

900 
Death  of  principal,  22,  901 
Examples,  22,  898,  899 
In  general,  2  2 ,  898 
Insolvency  of  principal,  22,  goo 
Principal   entitled    to   immediate   dis- 
charge upon  surrender,  2  2 ,  900 
Representing  that  judgment  recovered 
against  principal  was  unjust,  2  2,  899 
Roman  law,  22,  898 
.     Special  bail  entry  for  the  purpose  of 
making  surrender,  22,  899 
Surrender,  22,  898 
Surrender  of  principal,  22,  899 
Variance,  22,  899 
English  courts,  2  2 ,  892 
Excessive  Bail,  22 ,  901 
In  general,  22,  901 


Whether  action  lies  against  justice,  2  2, 
901 
History,  22,  892 
In  Alabama,  22,  897 
In  California,  22,  897 
In  Connecticut,  22,  896 
In  Dakota,  22,  897 
In  Delaware,  22,  896 
In  Georgia,  2  2 ,  897 
In  Illinois,  22,  896 
In  Indiana,  22,  896 
In  Louisiana,  22,  898 
In  Maine,  22,  896 
In  Massachusetts,  22,  895 
In  Michigan,  22,  896 
In  Montana,  22,  897 
In  Nevada,  2  2 ,  897 
In  New  Hampshire,  22,  896 
In  New  Jersey,  22,  896 
In  New  York,  22,  897 
In  Pennsylvania,  22,  896 
In  South  Carolina,  22,  896 
In  Vermont,  22,  S96 
Insolvency  of  principal,  22,  900 
Number  of,  2,  37 
Retrospective  view,  2  2 ,  892 
State  courts,  22,  895 
Surrender  of  principal,  2  2 ,  899 
United  States  Courts,  2  2 ,  894 

Abolishing  imprisonment  for  debt,  22, 

894 
Examples,  22,  894 
Fide-jussores,  22,  895 
In  admiralty,  22,  895 
In  general,  2  2 ,  894 
Removal  of  suits  from  state  courts,  2a, 

894 
When  required,  2  2.  S94 
SPECIAL  CASE,  22,  902 
SPECIAL  DAMAGES,  22,903 
SPECIAL  FINDING,  22,  903 
SPECIAL  INDORSEMENT,  22,  903 
SPECIAL  ISSUE,  22,903 
SPECIAL  JUDGE,  see  Tidge. 
SPECIAL  JURY,  sec  Jury. 
SPECIAL  LAW,  22,904 
SPECIAL  LEGACY,  22,904 
SPECIAL  LIENS,  22,904 
SPECIALLY  HAZARDOUS,  9,  317 
SPECIAL  MOTIONS,  see  Motions. 
SPECIAL  PARTNER,  22,  904 
SPECIAL  PARTNERSHIP,  22,  904 
SPECIAL  PLEA,  4,  77^  ;  22,  904 
SPECIAL  PRIVILEGES,  22,  905 
SPECIAL  PROCEEDINGS,  22,  905 
SPECIAL  PROPERTY,  22,  905 

See  Property. 
SPECIAL  TRUSTS,  see  Simple  Trusts. 
SPECIALTY,  5. 165;  22,  90s 
See  Contracts  ;  Deeds. 
Examples,  22,  905,  906 
Judgments,  22,  905 
Liabilities     created      by     statute,      22, 

90s 
Statute  of  limitations,  2  2 ,  905 
Whether  seal  of  corporation   renders  an 

instrument  a  specialty,  4,  244 
653  Vol.  II. 


Special  Verdict. 


INDEX-DIGEST. 


Specific  PerfoTmance. 


SPECIAL  VERDICT,  22,  906 

See  Verdict. 
SPECIE,  22,906,907 
SPECIFIC,  22,907 

Specific  remedies,  20,  974 
SPECIFICALLY,  22,907 
SPECIFICATIONS,  see   Working  Con- 
tracts. 

Patent  law,  18,  109;  22,  907 
SPECIFIC  LEGACY,  see  Legacies  and 

Devisees. 
SPECIFIC  PERFORMANCE,  22,  908 
Abandonment  of  contract,  22,  1063 
Acknowledgment,  22,  923,  924 
Adequacy   of  consideration,    see    infra. 

Consideration. 
Adequate  Remedy  at  Law,  22,  913-924 
Allowing  suitor  his  choice  of  remedies, 

22,915 
Effect   of   first    prosecuting  claim   to 

judgment  at  law,  22,  916 
Examples,  22,  914-916 
Money  as  sufficient  compensation  for 

breach  of  contract,  22,-913 
Where  decree  would  best  accomplish 

ends  of  justice,  22,  917 
Where  decree  would  place  large  burden 

on  defendant,  22,  916 
Whether  relief   in   damages  must  be 
wholly  inadequate,  22,  914 
Adverse  Possession,  Title  by,  2  2 ,  950 
Examples,  22,950 
In  general,  22,  950 
Parol  proof  of,  22,  950 
Reasonable  doubt,  22,  950 
Agency 

Agent  as  a  party,  22,  1066 
Agreements  inequity,  22,  932 
Agreements  to  leave  ;proferty  by  ■will,  see 

infra.  Wills. 
Aliens,  2  2 ,  918 
Alteration  of  contract,  2  2 ,  933 
Answer,  22,  1074 
Arbitration  and  Award 
Agreements  to  Arbitrate,  22,  1000,  1667 
Agreements  partially  executed,  22, 

1000 
Compelling    arbitrators     to    render 

award,  22,  1000 
Examples,  22,  1000,  looi 
When  executory,  22,  1000 
Whether  they  can  be  enforced,  22, 
1000 
Awards,  2  2 ,  looi 

Award  calling  for  the  payment  of 

money,  22,  looi 
Enforcement  of  award,  22,  looi 
Examples,  22,  looi 
In  general,  22,  1001 
Contract  providing  that  price  should 
be  arbitrated,  22,  1010 
Assignments,  22,  935 

Laches  of  assignor,  22,  937 

Liability  of  assignee  with  notice,  22, 

935 
Notice,  22,  936 
Of  patents,  22,  995 
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Personal  representative,  22,  937 
Purchaser  without  notice,  2  2 ,  936 
Rights  of  assignee,  22,  936 
Base-ball  contracts,  22,  1004 
Bill  in  Equity,  6,  765;  22,  1070 
See  infra.  Pleading. 
Allegation,  6,  765 
Setting  up  the  contract,  6,  765 
Bill  Quia  Timet 

To  enforce  covenant  to  indemnify,  2, 
258 
Bills,  see  infra,  Pleading. 
Bills  and  Notes,  2  2,  1000 

Contracts  for  assignment,  2  2 ,  1000 
Contracts  for  cancellation,  22,  1000 
Contracts  for  delivery,  22,  1000 
Contracts  for  execution,  22,  lopo 
Building  Contracts,  2,  601;  29,  913 
Adequate  remedy  at  law,  29,  913 
Examples,  29,  913,  914 
To  compel  repairs,  29,  914 
Whether  equity  will  enforce,  29,  913 
Build  or  Repair 
Agreements  to,  22,  996 

Contract  to  construct  buildings,  22, 

996 
Examples,  22,  996,  997 
Railroad  crossings,  2  2 ,  996 
Railroads,  19,  878;  22,  gQ6 
Whether  agreement  will  be  enforced, 
22,  996 
Burden  of  Proof,  2  2 ,  1075 

To  show  terms  of  contract,  22,  1075 
To  show  the  making  of  the  contract, 

22,  1075 
When    contract    is  within   statute  of 
frauds,  22,  1078 
Certainty  of  Contract,  22,  1006 
Certainty  as  to  price,  2  2 ,  looS 
Certainty  as  to  terms,  22,  1008 
Certainty  as  to  time,  22,  1008 
Contract  for  the  sale  of  land,  see  in- 
fra. Vendor  and  Purchaser. 
Contract  providing  that  price  will  be 

settled  by  arbitration,  22,  loio 
Contracts  relating  to  chattels,  22,  1007 
Contract  to  convey  so  much  of  desig- 
nated tract  as  is  necessary  for  pur- 
pose named,  2  i,  1012 
Doubt  as  to  terms,  2  2 ,  1008 
Instances  of  contracts  held  too  uncer- 
tain to  be  enforced,  22,  loio 
Instances  of  contracts  which  have  been 
held  to  be  sufficiently  definite,   22, 

lOII 

Necessity  that  contract  should  be  cer- 
tain, 22,  1006 
Uncertainty  as  to  existence  of  contract, 

22,  1008 
Vague    or    uncertain    contracts,     22, 
1006 
Champertous  agreements,  22,  1014 
Cbange  of  Circumstances,  22,  1029 
Examples,  22,  1029,1048 
Exceptions,  22,  1030 
Fluctuations,  22,  1030 
In  general,  22,  1029 

Vol.  II. 


Specific  Performance, 


INDEX-DIGEST. 


Specific  Performance. 


Negligence  of  party  seeking  enforce- 
ment, 22,  1029 

Rise  or  fall  in  value   of  property,   22, 
1029 

When  equity  will  not  interfere,    22, 
1029 

Where  time  has  been  made  an  essence 
of  the  contract,  22,  106 1 
CoSipensatlon  In  Lieu  of  Performance,  2  2 , 

1085 

Examples,  22,  1085,  1086 

In  general,  22,  1080,  10S5 

Jurisdiction    once   acquired,   retained, 
22,  938 

Measure  of  compensation,  22,  1086 

Measure  of  damages  for  delay,  22,1086 

Outstanding  dower,  22,  945,  946 

Parol  Contracts  Relating  to  Land,    2  2 , 
984 

Where  vendor  has  transferred  prop- 
erty to  innocent  purchaser,  22.  984 

Performance  impracticable,  22,  1085 

Performance  undesirable,  22,  1085 

Vendor  incapable  of   conveying  title, 
22,  1086 

When    compensation   will    not   be   al- 
lowed, 22,  10S5 

When   equity   will   await  money  com- 
pensation, 22,  loSo 

Where  specific  performance  would  be 
improper,  22,  1085 
Complainant s  duty,  see  injra,  Demand; 

Performance  by  Complainant. 
Completeness  of  Contract,  22,  1012 

Enforcement  of  part,  22.  1013 

Examples,  22,  1012,  1013 

In  general,  22,  1012 

Necessity  that   contract   be  complete, 
22,  1012 

Preliminary  negotiations,  22,  1013 

Unfinished  negotiations,  22,  1013 
Compromises,  2  2 ,  995 

Adequacy  of  consideration,  22,  996 

Capable  of  enforcement,  22,  996 

Examples,  22,  996 

Favored  in  equity,  2  2 ,  995 

Parol   agreements   in  regard   to  land, 
22,983 
Concealment,  22,  1025 
Conflict  of  Laws 

Aliens,  22,  918 

Foreign  Contract,  2  2 ,  920,  92 1 

Which  could  not  be  enforced  in 
country  where  entered  into,  22, 
921 

Property  within  jurisdiction  of  court, 
22,  920 

Stock  in   foreign   corporation,  22,920 
Consideration,  22,  1030 

Adequacy  of  consideration,  22,  1031 

Bona  fide  execution  of  the  considera- 
tion, 22,  1034 

Complete  execution  of  gift,  22,  1035 

Compromise,  22,  1034 

Conduct  of  donor,  22,  1035 

Enforcement  of  rights  growing  out  of 
executed  contract,  22,  1033 
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Evidence  of  valuable  consideration,  2  2 , 

I03.S 
Examples,  22,  1035 
Examples  of  inadequacy,  22,  1032 
Executed  contract,  22,  1031,  1033 
Existence  of  a  trust,  22,  1034 
Failure  of,  22,  1031 
Gift  of  land,  22,  1035 
Gross   inadequacy,    10,333;    22,  1031, 

1032 
Inadequacy    accompanied    by    mental 

weakness,  22,  1033 
Inadequacy  and  ignorance  of  business, 

22,1033 
Inadequacy  and  inexperience,  22.  1033 
Inadequacy  and  old  age,  22,  1033 
Inadequacy  and  youth,  22,  1033 
Inadequacy  unaccompanied  by  unfair- 
ness, 22,  1031 
Marriage  as  a  consideration,  22,  1034 
Mere   voluntary  agreement,  22,    1030 
Meritorious,  22,  1033 
Natural  love   and   affection,   22,   1033, 

1034 

Parol  evidence  to  show  no  considera- 
tion, 2  2,  1076 

Promise  to  do  a  thing  which  promisor 
is  legally  bound  to  do,  22,  1034 

Proof   of  valuable   consideration,   22, 

'035     ■ 

What  constitutes  inadequacy,  22,  1032 

Where  consideration,  of  the  contract 
is  lacking,  22,  1030 

Where    refusal  to    perform    would   be 
fraudulent,   22,  1033 
Contracts 

As  to  ivhat  is  essential  to  an  enforce- 
able contract,  see  infra,  Certaimy 
OF  Contract;  Completeness  of 
Contract;  Consideration;  En- 
forcement Must  Be  Possible; 
Legality. 
Contracts  Calling  for  Personal  Conduct.  2  2 , 

995 

Agreements  to  arbitrate,  see  infra. 
Arbitration  and  Award. 

Agreements  to  furnish  security,  see 
infra,  Security. 

Agreements  to  indemnify,  see  infra. 
Indemnity  Contracts'. 

Agreements  to  insure,  see  infra.  In- 
surance. 

Awards,  see  infra.  Arbitration" 
AND  Award. 

Compromises ,z&^  ^«/"rrt,CoMPRo^!ISES. 

Contracts  of  service,  see  infra,  Co.v- 
tracts  of  Service. 

Contracts  relating  to  promissory  notes, 
see  infra,  Bills  and  Notes. 

Contracts  to  build  or  repair,  see  infra, 
Build  or  Repair. 

Partnership  agreements,  see  infra, 
Partnership. 

Payment  of  money,  see  infra,  Pay- 
ment OF  Money. 

Trust  in  relation  to  money,  see  infra, 
Trusts. 
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SPECIFIC  PERFOEMANCE-Cc«/W 

Contracts   enforceable   or  not,  classified 

as  to  subject-matters,  Z2,  940 
Contracts  for  support,  22,  963 
Contracts    guaranteeing    erection    of    a 

station  at  a  certain  place,  8,  606 
Contracts  in  consideration  of  marriage, 

22,  1016 
Contracts  in  restraint  of  trad  e,  3 ,  S85 ;  ,2  2 , 

1015 
Contracts  of  Decedents,  5,  310 

Contract  to  sell  and  purchase  land,  5, 

311 
Covenants  for  sale  of  land,  5,  310 
Petition  for  specific  performance,  5,311 
Petition  should  state  substance  of  con- 
tract, 5,  312 
Probate  court  with  equity  power,  5,311 
Contracts  of  Service,   14,787;  22,1002 
Base-ball  contract,  22,  1004 
Continuous  services,  22,  1002 
Contracts    involving    the    exercise   of 

taste,  skill,  or  discretion,  Z2,  1002 
Contracts  to  be    performed   in  future, 

22,  1002,  1003 
Contract  to  run  for  uncertain  period, 

22,  1003 
Contracts  to  sing,  22,  1004 
Examples,  22,  1002-1005 
Incapable   of   supervision   or   control, 

22,  1002 
In  general,  22,  1002 
Skill,  judgment,  care,  etc.,  22,  1004 
Theatrical  contracts,  22,  1004 
Where  there   is   no  practicable  means 

of  executing  decree,  22,  1002 
Contracts    Relating   to  Land,  see    infra. 
Contracts  to  Reconvey;   Ex- 
change;    Leases;    Mortgages; 
Parol    Contracts    Relating     to 
Land;  Vendor  and  Purchaser. 
See  Statute  of  Frauds. 
As  to  agreements  to  devise,  see  infra. 

Wills. 
Contracts  to  Exchange  Land,  22,  972 

Parol  contracts,  22,  9S3 
Contracts  to  reconvey,  22,  974 
Contract  upon  which  action   at  law  will 

not  lie,  22,  921 
Contracts  Wlilcli  Concern  Personal  Property, 
22,  989 
See   infra.     Patent    Law  ;    Sales  ; 

Stock. 
Adequate  redress  at  law,  22,  989 
Enforcement  as  a  matter  of  course,  22, 

990 
In  general,  22,  989 
Reluctance  to  enforce,  22,  990 
Rule  in  United  States,  22,  989 
The  rule  in  England,  22,  989 
Title  deeds,  22,  990 
Trust,  22,  990 

Whether  relief  will  be  denied,  22,  989 
Cross-bill,  22,  1072,  1073 
Crossings,  22,  996 
Debts 

Transfer  of,  22,  1000 
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Decree,  22,  1079,  1080 

Affects  Whom,  22,  1082 
See  infra.  Privies. 
In  general,  22,  1082 
Must  bind  all  parties,  22,  10S2 
Person  of  delinquent  party,  22,  1082: 
Public  interest,  22,  1082 
Wife  of  the  party,  22,  1082 

Contempt'of  court,  22,  1087 

Contents  of  decree,  5,  377 

Contract    consists   of    negative    cove- 
nants, 22,  1086 

Conveyance  of  property,  22,    1087 

Equity  between  the  parties,  22,  io8i 

Execution  of  writing,  2  2 ,  1087 

Form,  5,  377;  22.  1083 
Alternative,  22,  1083 
Compensation    in    lieu    of    perform- 
ance, 22,  1085 
Examples,  22,  1083,  1084 
Guided  by  pleadings   and   evidence,^ 

22,   1084 
In  general,  22,  1083 
Performance  conditioned  upon  com- 
pliance by  other  party,  22,  1084 

In  general,  22,  1079,  1086,  1087 

Injunction,  22,  1087 

Land  situated  abroad,  see  infra.   Ju- 
risdiction and  PowEH  OF  Court. 

Mode  of  enforcement,  22,  1086 

Money  compensation,  see  infra.  Com 
pensation  in  Lieu  of  Perform- 
ance. 

Other  relief,  22,  1079 

Reforming  the  agreement,  22,  1081 

Repayment  of  reimbursements  where 
performance  is  refused,  22,  1081 

Sale  .Qf  land  and  payment  out  of  pro- 
ceeds, 22,  1087 

Scope,  22,  1079 

Time  of  performance,  22,  1081 

Whether  decree  has  effect  of  judicial 

sale,  22,  1080 
Whether  decree  passes  title,  see  infra. 
Jurisdiction  and  Power  op 
Court. 
Defective  Instruments,  i  5 ,  677 

Defenses  to  mistake,  i  5,  677 

Party   seeking     specific    performance,, 

15.677 
Definition,  22,  909 
Demand,  22,  1042 

Complainant's  duty  to  make  demand, 

22,  1042 
Examples,  22,  1043 
Excuses  for  not  making,  22,  1042 
In  general,  22,  1042 
Pleading,  22,  1070 

Showing  demand  and  refusal,  22,  1042 
Demurrer,  see  infra,  Pleading. 
Devise 

Agreements     to     devise,     see     infra, 
"Wills. 
Devisees,  22,  934 
Discretion  of  Court,  22,  910 

Arbitrary    or   capricious  actions,   22, 
911 
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Inflexible  rule,  2  2,  912 

In  general,  22,  910 

Real  estate  contracts,  22,  gi2 

What  amounts  to  arbitrary   exercise  of 

power,  22,  913 
Where  contract  is  evidently  fair,  22, 

913 
Where  money   is  sufficient  compensa- 
tion for  breach,  22,  913 
Whether  discretion  is  misleading,  22, 
912 
Dower 

As  defect  in  vendor's  title,  22,  951 
Compensation  for  outstanding  dower, 

22,945 
Indemnity  for  dower  interest,  22,  946 
Drunkenness,  11,  778;  22,  1027 
Duress,  22,  1027 

Duty  of  complainant,    see    infra.    De- 
mand f      Performance      by     Com- 
PI.AINANT. 
Easements,  22,  941 

As  defect  of  title,  22,  952 
Election,  6,  249 

Enforcement  of  Contracts  Must  Be  Possible, 
22,  1018 

In  general,  22,  1018 
Equitable  interest,  22,  943 
Equitable  Maxims,  22,921 
See  Equity;  Maxims. 
Between   equal  equities   the   law   pre- 
vails, 22,  931 
Equity  acts  in  personam  not  in   rem, 

22,  931 
Equity  acts  specifically,  22,  931 
Equity  Follows  the  Law,  22,  921 

Contract  upon  which  action  at  law 

would  not  lie,  22,  921 
Married  woman's  contract,  22,  922 
Statute  of  frauds,  see  infra.  Stat- 
ute OF  Frauds. 
Statutes  of  limitation,  22,  922 
Equity  Looks  to  Intent  Bather  Than  to 
the  Form,  22,  923 
Defective  deed,  22,  924 
Examples,  22,  923-925 
Exceptions,  22,  924,  925 
Unrecorded  deed,  22,  924 
Unsealed  instrument,  22,  924 
Equity    Regards    That  as  Done    Which 
Ought  to  Haye  Been  Done,  2  2 ,  925 
Effect  of  destruction  or  deterioration 
before   consummation   of  the  sale 
of  realty,  22J  925 
Examples,  22,  925-927 
Executory  contract  of  sale,  22,  925 
In  general,  22,  925 
Interest  chargeable  to  vendee,  2  2, 926 
Rents  and  profits,  22,  926 
He  who  comes  into  equity  must  come 

with  clean  hands,  22,  930 
Who  Seeks  Equity  Must  Do  Equity,  2  2 ,  927 
Complainant's  duty  to  fulfil  his  part 

of  contract,  22,  938 
Complainant  showing  that  he  is  ready 
and  willing  to  perform  his  part  of 
contract,  22,  929 
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Examples,  22,927-930 

Excuse  for  non-performance,  22,  929 

In  general,  22,  927 

Literal  compliance,  22,  929 

Offer  to  perform,  22,  930 

Performance  entitles  to  decree,  22, 
928 
Equity  Binds  Privies  as  Well  as  Parties, 
2  2 ,  934 

Against  heirs  or  devisees,  2  2 ,  934 
Agreement  respecting  lands,  22,  934. 
Assignee's  rights,  22,  936 
In  general,  22,  934 
Instances    where    privies    have    been 

bound,  22,  937 
Laches  of  assignor,  22,  937 
Laches  of  infants,  22,  937 
Liability  of  assignee  with  notice,   22, 

935 
Notice,  22,  936 
Purchaser  without  notice,  22,  936 

Equity  May  Enforce,  but  Not  Make  Agree- 
ments, 2  2 ,  932 
Examples,  22,  932-934 
In  general,  22,  932 
Reformation  of  instrument,  22,  933 

Equity  wm  Not  Decree  Speclfio  Perform- 
ance Unless  Strictly  Equitable,  2  2 ,  931 
Enforcing  a  forfeiture,  22,  932 
Instances,  22,  931,  932 
Must  be  equitable  to  all  parties,  22 ,  931 

Evidence,  22,  1075 

See  infra,  Paroi.  Evidence. 
Burden  of  proof,  22,  1075 
Circumstances    under  which    contract 

was  made,  22,  1076 
Clear  and  satisfactory',  22,  1076 
Contract  within  statute  of  frauds,  22, 

1,078 
Corresponding  with  bill,  22,  1075 
Evidence  in  favor  of  defendant,  22,  1077 
Evidence   sufficient   to  justify  specific 

enforcement,  22,  1078 
Presumption  in  favor  of  contract,  22, 

1077 
Presumption    in    favor    of    deed,  22, 

1078  ■ 
Rescission    by    parol   agreement,   22, 

1077 
Variance,  22,  1075 

Exchange,  22,  972,  983 

Executors  and  Administrators,  1 1,  1018 
Vendees,  22,  1065 
Vendors,  22,  1064 

Executory  Contracts  for  the  Sale  of  Land, 
28,  152 
Defective  title,  28,  150 

Executory  contracts  will  not  be  enforced, 
22,  940 

Expectancies,  22,  941 

Fairness,  see  infra,  Change  of  Cir- 
cumstances; Fraud;  Hardship; 
Mistake. 

Fire  Insurance,  2  2 ,  998 

Agreements  to  insure,  22,  998 

Foreign  corporations,  8,  379 

Forfeiture,  22,932 
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SPECIFIC  PERFORMANCE— CoB^rf 
Fraud,  2  2,  I022 

Conveyance  to  defraud  others,  2  2, 1026 

Duress,  22,  1027 

Enforcement,  22,  1022 

Failure  to  read  contract,  22,  1027 

Fraudulent  concealment,  22,  1025 

Ignorance,  22,  1027 

In  general,  22,  1022 

Insanity,  22,  1027 

Instances  of  fraud,  22,  1027 

Instances   of   misrepresentations,   82 

1024-1026 
Intoxication,  22,  1027 
Misrepresentations,  22,  1024 
Undue  influence,  22,  1026 
Unfairness,  22,  1023 
Fraudulent  conveyances,  22,  1026 
Gifts,  22,  1035 

Parol  Gifts  of  Land,  2  2 ,  g86 
Discretion  of  court,  22,  989 
Evidence,  22,  989 
Examples,  22,  986-989 
Gift  from  parent  to  child,  2  2 ,  987 
In  general,  22,  986 
Partl3'  executed,  22,  986 
Pecuniary  compensation  for  improve- 
ments, 22,  988 
Promise  from  parent  to  child  to  con- 
vey land,  22,  988 
Remedy  of  donee,  22,  986,  988 
Statute  of  frauds,  22,  986 
Strict  proof  of  terms  of  gift,  22,  988 
Sufficient  consideration,  22,  986 
Hardship,  22,  1028 
Heirs  or  Devisees,  22,  934 
Vendees,  22,  1065 
Vendors,  22,  1065 
Ignorance,  22,  1027  ^ 

Illegal  Contracts,  22,  1014 
Breach  of  trust,  22,  1016 
Champertous  agreements,  22,  1014 
Enforcement  in  equitj',  22,  1014 
Examples,  22,  1014 
In  consideration  of  marriage,  22,  1016 
Public  policy,  22,  1015 
Restraint  of  trade,  3,  885"  22,  1015 
Stock  in  national  bank,  16,  198;   22, 

1016 
Ultra  vires,  22,  1014 
Unlawful  contract,  22,  1016 
Usurious  agreements,  22,  1014 
Void  contract,  22,  1014 
Inadequacy  of  consideration,  see  infra. 

Consideration. 
Indemnity  contracts,  22,  999 
Infants,  10,637;  22,937 

Laches,  22,  1050 
Injunction,  22,  10^4 
Insanity,  22,  1027 
Insolvency  of  plaintiff,  2  2 ,  1075 
Insurance,  22,  998 

Agreements  to  insure,  22,  998 
Joinder  of  Causes  of  Action 
Under  codes,  1 1,  iois_f 
Joint  executors  and  administrators,  11, 
1018 


Judicial  sales,  i  2,  234 
Jurisdiction  and  Power  of  Court,  22,  914 
See  infra.  Discretion  of  Court. 
Adequate  Remedy  at  Law,  22,  913,  914 

Allowing  suitor  his  choice  of  reme- 
dies, 22,  915 

Effect   of  first  prosecuting  claim  to 
judgment  at  law,  22,  916 

Examples,  22,  914-916 

Where  decree  would  best  accomplish 
ends  of  justice,  22,  917 

Where    decree    would    place    large 
burden  on  defendant,  22,  916 

Whether  relief  in   damages  must  be 
wholly  inadequate,  22,  914 
County  of  defendant's  residence,   22, 

921 
Decree    action    in   rem   as  well  as   in 

personam,  22,917 
Defendant  not   personally   before   the 

court,  22,  920 
Defendant  personally  before  the  court, 

22,  918 
Directing  conveyance   of   real    estate 

abroad,  22,  918 
Foreign  contract,  22,920,921 
Foreign  contract  not  legally   enforci- 

ble  in  country   where  entered   into, 

22,  921 
Foreign  corporations,  22,  920 
In  what  county  suit  in  relation  to  real 

estate  must  be  brought,  22,  921 
In  whose  name  suit  must  be  brought, 

22,  921 
Non-residents,  22,918 
Place  where  contract  was  entered  intOi 

22,  920,  921 
Presence  of  property  within  the  juris- 
diction, 22,  920 
Property  situated  within  the  jurisdic- 
tion, 22,  918,  919 
Title  to  land  abroad,  22,  919 
Transfer  of  corporate  stock,  22,  920 
Where  suit  must  be  brought,  2 2, 921 
Jurisdiction  Once  Acquired  Betalned,  22, 
938 

Examples,  22,  938,  939 
Granting  compensation  in  lieu  of  per- 
formance, 22,  938 
In  general,  22,  938 
Laches,  22,  1043 

Acceptance  of  part  payment,  22,  1052 
Acquiescence  in  delay,  22,  1052 
Change  of  circumstances,   see    infra. 

Change  of  Circumstances. 
Complainant's  delay,  22,  1043 
Defendant  failing  to  show  that  he  was 

ready  to  perform  conditions  required, 

22,  1050 
Defenses,  22,  1050 
Delay  in  commencing  suit,  22,  1054 
Delay  which   has  proved   fatal  to  the 

remedy,  22,  1044 
Diligence  necessary,  22,  1043 
Diligence  out  of  court,  22,  1053 
Effect  of  right  of  specific  performance, 

22,  1043 
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Examples  of  delay,  22,  1044,  1045 
Examples  of  laches,  22,  1046,  1047 
Excuses  for  delay,  22,  1046,  1047 
Excuses  for  delay  held  insufficient,  22, 

1046 
Fulfillment   within  a  reasonable   time, 

22,  1053 
Mere  delay,  22,  1053 
Time  as  an  Essence  of  the  Contract,  2  2 , 

1054 

Change  of  circumstances  where  time 
has  been  made  a  part  of  the  con- 
tract, 22,  1061 
Conveyance  of  real  estate,  22,  1059 
Gross  negligence,  22,  1055 
Instances     where     time      has     been 

deemed  essential,  22,  1056-1058 
Reasonable    time   within    which   to 

fulfill  contract,  22,  1052 
Time  made  essential  by  subsequent 

conduct  of  the  parties,  22,  1058 
Time  not  essential,  22,  1059 
Waiver  of  promptness,  22,  1069 
Whether  parties  have  made  time  an 

essential  element,  22,  1055 
Whether   time  is  an  essence  of  the 
contract  in  equity,  22,  1054 
Trifling  delay,  22,  1053 
Waiver  of  default,  22,  1050-1052 
Where  contract   has  imposed   no  con- 
dition precedent  on  the  plaintiff,  22, 
1053 
Where   defendant  has  been  the  cause 

of  complainant's  laches,  22,  1050 
Where  interests  of  third  parties  have 

intervened,  22,  1049 
Where  no  imperative  day  is  fixed,  22, 

1052 
Where  one   party   has   been    guilty  of 
negligence  and  the  other  has  tried  to 
rescind,  22,  1054 
Where  time  is  an   essential  element, 

22,  1043 
Where   time  is  not  the  essence  of  the 

contract,  22,  1052 
Whether  lapse   of  time   will    prevent 
complainant's  recovery,  22,  1044 
Leases,  22,  972 

Agreements  to  execute  lease,  22,  972 
Agreements  to  renew  lease,  22,  972 
Agreements   to    sell    at  expiration   of 

term,  22,  973 
In  general,  22,  972 

Other   contracts   in    connection    with 
lease,  2  2 ,  973 
Legality,  22,  1014 
lis  Pendens 

As  defect  in  title,  2  2 ,  955 
Lost  deed,  22,  947 
Marine  Insurance,  22,  998 

Agreements  to  insure,  2  2 ,  998 
Marketable  title,  22,  948 
married  Women,  2  2 ,  922 

Agreement  of  feme  covert  to  convey, 

14,637;  22,923 
Conveyance  of  real  estate,  2  2 ,  922 
Defective  acknowledgment,  22,  923 
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Husband's  assent,  22,  923 
In  general,  22,  922 
Unrecorded  deed,  22,924 
Master  and  Servant,  14,  787;  22,  1002 
See  infra.  Contracts  of  Service. 
Maxims,  see  infra.  Equitable  Maxims. 
Mines    and    mining    claims,      15,    600, 

602 
Misrepresentations,  22,  1024 
Mistake,  i  5,  677 

Defenses  to  mistake,  15,  677 
Parol  evidence  to  show,  22,  1076 
Party  seeking  specific  performance,  1 5 , 
677 
Money,  22,  997 
Mortgage 

As  defect  in  title,  22,  951 
Enforcement  of  Contracts  In  Connection 
wltli,  22,  973 
Agreement   as    to    foreclosure    and 

sale,  22,  973 
Agreements     between     junior     and 

senior  mortgagees,  2  2,  97^ 
Agreement    to    execute   mortgages, 

2  2  >  9/ 3 
Agreement    to    perform    covenants, 

22,973 
Agreement  to  remove  mortgage  liens, 

2  2 ,  973 
Agreement  to  satisfy  mortgages,  22, 

973 
Where  mortgage  is  barred  by  statute 
of  limitations,  22,  958 
Mutuality,  22,  10 19 

Consideration    incapable    of   enforce- 
ment, 22,  963 
Contract  which  does  not  bind  all  par- 
ties, 22,  1019 
Examples,  22,  1019,  1020 
Executed  contracts,  22,  1020 
In  general,  22,  1019 
Necessity,  22,  1019 
Obligation  as  part  of  another  contract, 

22,  1020 
Part  of  contract  impossible,  22,  1021 
Performance  Must  Be  Mutual,  2  2 ,  939 
Examples,  22,  939 
In  general,  22,  939 
Where    complainant   could    not  be 
compelled  to  perform  his  part  of 
covenant,  22,  939 
Where   contract    cannot  be   specifi- 
cally enforced  as  to  all  parties,  22, 

939 
Unilateral  contracts,  22,  1022 
Written   agreement    concerning    land 
binding  only  one  party,  2  2 ,  1020 
National  banks,  16,  19S;  22,  1016 
Nature  of  the  Bemedy 
Discretion  of  Court,  2  2 ,  910 

Arbitrary  or  capricious  actions,  2  2 , 

911 
Inflexible  rule,  22,  912 
In  general,  22,  910 
Real  estate  contracts,  22,912 
What  amounts  to  arbitrary  exercise 
of  power,  22,  913 
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Nature  of  the  Remedy — Cont'd 
Discretion  of  Court — Cont'd 

Where  money  is  sufficient  compensa- 
tion for  breach,  z  z,  913 
Where  the  contract  is  evidently  fair, 

22,  913 
Whether  discretion  is  misleading,  2  2, 
gi2 
Distinguished  from  injunction,  22,  913 
Distinguished  from  rescission,  22,  913 
Ne  exeat,  i  6,  377 
Non-residents,  22,  918 
Of  voluntary  contracts  under  seal,  3,  827 
Options,  22,  971,  1021 ;  28,  78 

Accepted  and  acted  upon,  2  2,  971 
Enforcement  of  a  valid  contract  to  con- 
vey, 22,  971 
Examples,  22,  771 
In  general,  22,  971 
When  not  accepted,  22,  971 
Where  given  without  a  consideration, 
22,971 
Origin  of  the  Remedy,  22,  910 

Enforcement  of  legal  rights,  22,  910 
Exclusively  equitable,  Z2,  910 
In  general,  22,  910 
Parent  and  Child,  22,  987 
Parol  gift  of  land,  22,987 
Promise  to  convey  land,  22,  988 
Parol  Contracts  Relating  to  Land,  22,975 
See  infra.  Statute  of  Frauds. 
Agreements  of  partition,  22,  983 
Contracts   in   compromise  of    contro- 
versies, 22,  983 
Contracts  to  exchange  land,  22,  983 
Easements,  22,  983 
Evidence,  2  2 ,  984 

Certainty  of  proof  Required,  22,  984 
Description  of  land,  22,  986 
Discrepancy  in  quantity,  22,  986 
Examples,  2  2,  ^6 
Facts  of  part  performance,  2  2 ,  984 
Matters  of  discretion,  22,  9S4 
Parol  gifts,  22,  989 
Proof  lacking  definitiveness  and  con- 
clusiveness, 22,  985 
Variance,  22,  985 
Where  evidence  is  contradictory,  22, 

Executory  Contract  in  Relation  to  Lacd, 

2  2,975 

Examples,  22,  977,  978 

Exceptions,  22,  976 

Executory  parol  agreements,  2  3 ,  976 

Memorandum,  22,  976 

Mixed  contract,  22,  978 

Partnership  in  lands,  22,  977 

Part  of  the  contract  in  writing,  22, 
978 

Signatures,  22,  978 

Trusts,  22,  976 

Whether    both    parties    must    sign 
memorandum,  22 ,  978 
Failure   to    object    to  introduction  of 

parol  evidence,  22,  979 
Gift,  aa,  1035 
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Leases,  2  2 ,  975 
Mortgages,  22,982 
Of  tenancy,  22,975 
Parol  Gifts  of  Land,  22,  986 
Discretibn  of  court,  22,  989 
Evidence,  22,  989 
Examples,  22,  986-989 
Gift  from  parent  to  child,  2  2 ,  987 
In  general,  22,  986 
Partly  executed,  2  2 ,  986 
Pecuniary  compensation  forimprove- 

ments,  2  2 ,  988 
Promise  from  parent  to  child  to  con- 
vey land,  22,  988 
Remedy  of  donee,  2  2 ,  9S6,  988 
Statute  of  frauds,  22,  986 
Strict  proof  of  terms  of  gift,  22,  988,. 

989 
Sufficient  consideration,  22,  986 
Parol  Testamentary  Agreements,  5,  316;. 
22,  980 

Certainty  of  proof,  22,  981 
Evidence,  22,  g8i 
Examples,  a 2,  980-982 
In  general,  22,  980 
Performance  on  promisee's  part,  22, 

980 
Whether  agreement  will  be  enforced^ 
2  2 ,  980 
Part  performance,  8 ,  740;  2  2 ,  984 
Pleading  Statute  of  Frauds,  22,  979 
Denial  of  agreement,  z  2 ,  979 
Necessity  of  pleading,  2  2 ,  978 
Presumption  that  contract  is  in  writ- 
ing, 22,  980 
To  shield  a  fraud,  22,  979,  980 
Waiver,  2  2 ,  978 

Where    answer    admits    agreement, 
22,979 
Waiver  of  benefit  of  statute  6f  frauds,. 

2  2 ,  978,  979 
When  statute  of  frauds  cannot  be  in- 
voked, 22,  979,  980 
Parol  Evidence,  22,  1076 
Consideration,  zz,  1076 
Description  of  Land  in  Contract 

Insufficiency  in  description  of  a  por- 
tion of  the  lands,  2  2 ,  969 
Insufficient  description,  2  2 ,  968 
Introducing  new  description,  '2  2 ,  967 
Land   identified  by  the  writing,  22, 

967 
No  description,  2  i ,  968 
Patent  ambiguity  in  description,  22, 

969 
Reference  to  land  vague  and  uncer- 
tain, 22,  969 
Sufficient  description,  22,  968 
To  apply  the  description,  22,  968 
To  describe  the  land,  22,  968 
When  admissible,  22,  967,  968 
May  be  heard  to  rebut  an  equity,  but 

not  to  create  one,  22,  939 
Mistake,  22,  1076 
Parties,  22,  1064 
Agent,  22,  1066 

Assignee  of  a  contract,  aa,  1066 
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Attachment  or  execution  creditor,  22, 
1064 

Examples,  22,  1064-1069 

Heirs  and  devisees  of  vendee,  22,  1065 

Parties  to  the  contract,  2  2 ,  1064 

Personal  representative  of  vendee,  22, 
1065 

Personal  representative  of  vendor,  22, 
1064 

Persons  claiming  interest  in  lands,  22, 
1067 

Strangers  to  the  contract,  22,  1069 

Third  parties,  22,  1064 

Trustee  of  an  express  trust,  2  2 ,  1066 

Vendor's  heirs  or  devisees^  22,  1065 

V/idow  and  heirs  of  vendor,  22,  1065 
Paxtltion 

Parol  agreements,  22,  9S3 
Partnership,  17,  903,  960  ;  22,  1005 

Agreements  to  form  and  carry  on  part- 
nership, 17,  903  ;   22,  1005 

Agreement    to    purchase    shares,   17, 

903 
Assignee  for  benefit   of  creditors,  17, 

904 
Collateral   agreement   to  partnership, 

17,904 
Contract  for  contribution  of  capital, 

17,  904 

Enforcement,  22,  1005,  1006 

Examples,  22,  1005 

Where  duration  is  fixed,  i  7,  903 

Where  execution  of  articles  is  neces- 
sary, 17,  903 

Where  no  period  is  fixed,  i  7,  903 
Tart  Performance,  8 ,  738 

Acts  merely  preparatory  to  perform- 
ance, 8,  741 

Acts  must  be  such  that  but  for  the 
agreement  they  would  not  have  been 
performed,  8,  741 

Acts  must  be  those  of  plaintiff,  8, 
740 

Agreement  relating  to  land,  8,740;  22, 
984 

Agreement  relating  to   person,   8,  740 

Assumption  of  possession,  8,  742 

Compensation  for  damages  actually 
suffered,  8,  745 

Contracts  not  performable  within  a 
year,  8,  745 

Definite  agreement,  8 ,  740 

Delivery  and  assumption  of  possession, 

8 .  743 
Doctrine  in  England,  8,  739 
Effect  at  law,  8,  739 
Exclusive  possession,  8,  744 
General  rules,  8,  738 
Guaranties,  8,  745 
Making  improvements,  8,  742,  745 
Marriage,   8,  742 

Mere  continuance  in  possession,  8,  744 
Notorious  possession,  8 ,  744 
Ordering  papers  to  be  drawn  up,  8,  741 
Part  payment,  8,  742 
Part   payment  accompanied   by    entry 

into  possession,  8 ,  742 


Part  performance  unaccompanied  by 
possession,  8,  743 

Party  already  in  possession,  8,  744 

Payment  of  whole  or  part  of  purchase- 
money,  8,  742 

Possession  must  be  in  lifetime  of  vendor, 

8.744 

Possession  must  be  pursuant  to  agree- 
ment, 8,  744 

Possession  must  be  with  knowledge  of 
.vendor,  8,  744 

Possession  unaccompanied  by  other 
acts,  8,  743 

Registration  of  the  conveyance,  8,  745 

Scope  of  doctrine  in  United  States,  8, 
740 

Specific  performance  at  suit  of  vendor 
or  vendee,  8,  745 

Statutes  of  several  states,  8,  739 

Tender  of  a  deed,  8,  743 

When  damages  inadequate  remedy,  8, 
740 

Where  equity  will  decree  specific  per- 
formance, 8,  740 

Where  recognized  as  law,  8 ,  739 

Where  there  is  adequate   remedy   in 
damages,  8,  740 
Patent  Law,  1 8 ,  139 

Accounts,  18,  139 

Agreements  touching  patented  articles, 
2  2 ,  994 

Conditional  agreement,  18,  139 

Examples,  18,  139,  140 

Laches,  18,  139 

When  equity  will  enforce  contract  of 
sale,  18,  139 
Payment  of  Money,  2  2 ,  997 

Agreements  to  fulfill  a  trust  with  ref- 
erence to  the  payment  of  money,  22, 
998 

Enforcement  of  award  calling  for  pay- 
ment of  money,  22,  looi 

Examples,  22,  997,  998 

Payment  into  court,  2  2 ,  1038 

Promise  to  pay  in  specified  medium, 
22,  997 

Simple  promise  to  pay  money,  22,  997 

Whether  equity  will  be  enforced,  22, 

997 
Performance  by  Complainant,  2  2,  927,  928, 

1035 

See  generally.  Tender. 

Complainant's  duty  to  fulfill  his  part  of 
contract,  22,  928 

Complainant  showing  that  he  is  ready 
and  willing  to  perform  his  part  of 
contract,  22,  929 

Contract  creating  no  special  obliga- 
tion, 22,  1036 

Costs,  22,  1037 

Examples,  22,  929,  930 

Excuse  for  non-performance,  22,  929 

In  general,  22,  1035 

Literal  compliance,  22,  929 

Notice  of  payment  into  court,  22,  1038 

Offer  to  perform,  22,  930,  1041 

Partial  performance,  22,  1039 
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Performance  by  Complainant — Confd 
Payment  as  a  condition  precedent,  2  a, 

1036 
Payment  into  court,  22,  1038 
Payment  whicii  defendant  has  put  out 
of  complainant's  power  to  make,  22, 
1036 
Performance   as   condition   precedent, 

22,  1040 
Performance   entitles  to  decreee,  22, 

928 
Pleading   and  proving  ability  to  con- 
vey sufficient  title,  22,  1039 
Pleading  and  proving  performance,  22, 

1040 
Substantial  performance,  22,  1036 
Tender,  22,  1035 

Allowing  time  for  payment,  22,  1038 
As    an    admission  of    liability,    22, 

1042 
Assignees,  22,  1042 
Conforming  to  contract,  22,  1039 
Excuses,  22,  1038,  1039 
Fbrmal  tender,  22,  1037 
In  what  tender  must  be  made,  22, 

1039 
Necessity  of  some  kind  of  tender, 

22,  1037 
Necessity  of  unconditional  tender  of 

payment,  22,  1036 
Of  deed,  22,  1040 
Partial  tender,  22,  1039 
Strictness  required,  22,  1036 
Time  of  tender,  22,  1041 
To  the  executor,  2  2 ,  1042 
Waiver,  22,  1038 
What  constitutes  sufficient  tender  by 

vendor,  22,  1040 
Where  defendant  denies  or  repudi- 
ates contract,  22,  1040 
Willingness  and  ability  of  complain- 
ant, 22,  1036 
Waiver  of  right  to  compel  performance, 

22,  1041 
Waiver  of  tender,  22,  1038 
Performance  Must  Be  Mutual,  2  2 ,  939 
Examples,  22,  939 
In  general,  22,  939 

Where  complainant  could  not  be  com- 
pelled to  perform  his  part  of  cove- 
na"t,  22,  939 
Where  contract  can  be  specifically  en- 
forced as  to  all  parties,  2  2 ,  939 
Personal  conduct,  see  infra,  Contracts 
'Calling  for  Personal  Conduct. 
Personalty^   see   infra.   Contracts 
Which"  Concern   Personal   Prop- 
erty. 
Pleading,  22,  1069 
Answer,  22,  1074 
Bill  oi:  Complaint,  6,  765;  22,  1070 
Cross-bill,  22,  1072 
Defendant's  failure  to  perform,  22, 

1070 
Demand  and  refusal,  22,  1070 
Description  of  authority,  22,  1972 
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Inadequacy  of  money  damages,  22, 

1070 
Performance,  22,  1070 
Possibility  of  enforcing  contract,  22, 

1070 
What  bill  of  complaint  should  show, 
22,  1070 
Cross-Bill 

When  bill  may  be  filed,  22,  1073 
Defenses,  22,  1075 
Demurrer,  22,  1073 

Bill  fatally  defective  on  its  face,  22, 

1073 
Defects  not  apparent  upon  the  face, 
22,  1073 
In  general,  2  2 ,  1069 
Necessity  of  cross-bill,  22,  1072 
Plea,  22,  1074 
Possibility  of  an  Enforcement  of  the  Con- 
tract, 22,  1018 
In  general,  22,  1018 
Privies,  2  2 ,  934 

Against  heirs  or  devisees,  22,  934 

Agreement  respecting  lands,  22,  934 

Assignee's  rights,  22,  936 

In  general,  2  2 ,  934 

Instances    where    privies    have    been 

bound,  22,  937 
Laches  of  assignor,  2  2 ,  937 
Laches  of  infants,  22,  937 
Liability  of  assignee  with  notice,  22, 

935 

Notice,  22,  936 

Purchaser  without  notice,  22,  936 
Procedure,  22,  1064 

See  infra.  Decree;  Evidence;  Par- 
ties; Pleading. 

Generally,  22,  1064 

How  enforced,  2  2 ,  1064 

Injunction,  22,  1064 
Public  policy,  22,  loig 
Railroads,  2  z ,  996 

Contract  for  right  of  waj',  i  g ,  856 

Contracts   to   construct,  19,  878;  22, 
996 

Contract  to  operate,  8,  619 

Covenants,  i  9,  851 
Real  property,  see  infra.  Vendor  and 

Purchaser. 
Reasonable  doubt  as  to  title,  22,  948 
Receivers,  20,325 
Kecording  Acts 

Deed  lost  before  recordation,  22,  947 

Unrecorded  deed,  22,  924 
Reformation    of    instruments,    15,   677; 

22,  933 
Repairs,  2  2 ,  996 
Keseryatlon  and  Conditions 

As  defects  of  title,  22,  952 
Restraint  of  trade,  3,  8S5;  22,  1015 
Riparian  rights,  22,  941 
Sale  and  Delivery,  2 1 ,  627 ;  2  2 ,  991 

Bonds,  22,  992 

Circumstances  demanding  specific  per- 
formance, 22,  991 

Circumstances   to   be   considered,  2  2, 
992 
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Goods  possessing  an  easily  ascertain- 
able market  value,  22,  991 
In  general,  22,  991 
Insolvency,  22,  992 
Pretium  affectionis,  22,  991 
Property  possessing  unusual  value,  22, 

991 
Sale   by  auctioneer  where  there  is  a 
variance    from    the    description,    i, 
986,  987 
Stocks,  see  infra,  Stock. 
Subject-matter  of  sale,  22,  991 
Trust,  22,  992 

When    performance   will   be    decreed, 
2  2 ,  991 
Sales,  21,627;  22,991 
Satisfactory  title,  22,  956 
Security 

Agreements  to  give  security,  22,  999 
Separate   property  of  married  women, 

22,  43 
Statute  of  Frauds,  S,  737 

See   infra,   Parol   Contracts   Re- 
lating to  Land;  Part  Perform- 
ance. 
Devising  property  to  one  on  his  prom- 
ise that  he  use  it  for  benefit  of  an- 
other, 8,  738 
Where  compliance  with  requirements 
has  been   fraudulently  prevented,  8, 
738 
Statute  of  limitations,  22,  922 
Statutory  Provisions,  2  2 ,  1087 
In  California,  22,  1088 
In  Colorado,  22,  1088 
In  Georgia,  22,  1088 
In  Illinois,  22,  1088   , 
In  Iowa,  22,  1088 
In  Maine,  22,  1088 
In  Maryland,  22,  1088 
In  Massachusetts,  22,  1088 
In  Michigan,  22,  1089 
In  Nebraska,  22,  1089 
In  New  York,  22,  1089 
In  Oklahoma,  22,  1089 
In  Oregon,  22,  1089 
In  Tennessee,  22,  1089 
In  Wisconsin,  22,  1089 
Stocli: 

Agreements  to  subscribe  for  corporate 

stock,  22,  994 
Agreements  to  Transfer  Corporate  Stock, 
22,  993;  23,  686 
Contract  for  stock   and  real  estate, 

22,  994 
Defendant   no  longer  in    possession 

of  stock  ,23,  687 
Desired  for  special  purpose,  22,  993 
Diligence,  23,  6S7 
Examples,  23,686,687 
Generally,  23,  686 
In  Pennsylvania,  22,  993 
Purpose   contrary  to  public   policy, 

23,687 
Special  value  to  promisee,  22,  993 
Stock   having  no  marketable  value, 
22,  933;  23,  686 
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Stock  not  on  the  market,  22,  993 
Stock  of  uncertain  value,  22,  993 
To  gain  control  of  national  bank,  i  6, 

198;  22,  ioi6 
Trust,  2  2 ,  994 
Valid  ground,  23,  686 
When   equity    will  award   damages, 

2  3 ,  687 
When  specific  performance  will  be 

awarded,  23,  686 
Where  compensation  in  damages  is 

adequate,  23,  687 
Where  judgment  and  damages  would 
be  inadequate,  22,  993;  23,  686 
Decree  of  Transfer,  2  2 ,  920 

Domestic  corporations,  22^920 
Foreign  corporations,  22,  920 
Issuance  of  stock,  22,  994 
Where   one    buys    stock   in   behalf   of 
another,  22,  992 
Subscriptions  for  stock,  22,  994 
SuretysMp 

Liability  of  vendor  as  surety  on  defect 
in  title,  22,  951 
Surprise,  24,  969 
Tax  Lien 

As  defect  in  vendor's  title,  22,  951 
Tender,    see    infra.    Performance   by 

Complainant. 
Theaters,  14,  787;  22,  1004 
Theatrical  contracts,  14,  787;  22,  1004 
Time,  when  essential,  see  infra,  Laches. 
Title  bonds,  22,  970 
Title  to  Realty 
Suits  by  Vendee 

Defect  in  title  known  to  all  parties, 

2  2,945 
Indemnity   for    dower    interest,   22, 

946 
Outstanding  dower,  22,  945 
Where  vendor  has  no  title,  22,  947 
Where  vendor  subsequently  acquires 
titles,  2  2,  947 
Suits  by  Vendor,  22,  948,  1038 

Abandoning    possession    where    de- 
fect is  learned  of,  22,  961 
Burden    of  proof  to  establish    title, 

22,  961 
Captious  objection  to  title,  22,  957 
Contract   for   satisfactory   title,    22, 

956 
Contract  to  sell  only  such   title   as 

vendor  possesses,  22,  961 
Defects  Which  Will  Prevent  a  Decree, 

22,  951 

Conditions,  22,  952 

Danger  of  litigation,  22,  955 

Instances,  22,  951 

Liability  of  vendor  as  surety,  22, 

951 
Limitations      upon      use     of     the 

premises,  22,  952 
Lis  pendens,  22,  955 
Outstanding   dower  interest,    22, 

95' 
Reservation  of  an     easement,    2  2 

952 

Vol.  II. 


Specific  Performance. 


INDEX-DIGEST. 


Specific  Performance, 


SPECIFIC  PERFORMANCE— Co»/'rf 
Title  to  Realty — Cont'd 
Suits  Toy  Vendor — Confd 
Defects  WUich  Will  Prevent  a  Decree 

—  Coned 

Reservations,  22,  952 

Title  dependent  on  irregular  legal 
proceedings,  22,952 

Titles  defective  for  doubt   or   un- 
certainty-, 22,  954 

Unsatisfied  mortgage,  22,  951 

Unsatisfied  tax  lien,  22,  951 
Doubt  as  to  title,  22,  949 
Equitable  title,  22,  950 
Failure  of  title  to  fall  to  vendee,a  2 ,962 
Instances  of  conditions  of  title  that 

will  not  defeat  a  decree,  22,  958 
Invalid  improvement  lien,  22,  959 
Land  subject  to  equities,  22,  9G2 
Marketable  title  defined,  22,  948 
Mortgages  barred  bj  limitation,  22, 

958 
Objecting  to  title  while  refusing  to 

return  land,  22,960 
Provision    that '  purchaser    may    ex- 
amine title,  22,  962 
Reasonable  doubt  as  to  title,  22,  957 
Reasonable  tiijie  to  perfect  title,  22, 

961 
Subsequently  acquired  title,  22,960 
Tender,  22,  1039,  1040 
Title  by  Adverse  Possession,  22,  950 

Examples,  22,  950 

In  general,  22,  950 

Parol  proof  of,  22,  950 

Reasonable  doubt,  22,950 
Title  dependent  upon   parol  proof, 

22,  951 
Title  must  be  free  from  reasonable 

doubt,  22,  949 
Title  subsequently  acquired,  22,  140 
Trifling  defects,  22,  956 
Trivial  objections  to  title,  22,  957 
Vendee's  duty  to  state  his  objections 

to  title,  22^957-960 
Vendor   must  be  ready  and  able  to 

convey,  22,  948 

Vendor's   duty   to   plead  and  prove 

ability  to  sufficient  title,  22,  1039 

Vendor's  liability  for  costs,  22,  960 

Where  purchaser  knows  of  defect  in 

title,  22,  961 
Where  time  is  the  essence  of  the  con- 
tract, 22,  961 
Trust  deeds  and  power  of  sale  mortgages, 

26,  869 
Trusts 

Agreements  to  transfer  stock,  22,994 
Agreement  to  fulfil  a  trust  with  refer- 
encetothe  payment  of  money,  22,998 
Contracts  in  breach  of  trust,  22,  1016 
Contracts  Relating  to  Personalty,  2  2 ,  990 
One  buying   stock  in   behalf  of  an- 
other, 22,  992 
Trustee  as  party,  22,  io65 
Ultra  vires,  22,  1014 
Undue  influence,  2  2, 1026 


664 


Unfairness,  22,  1023 
Unilateral  contracts,  22,  1022 
Variance,  22,  1075 
Vendor  and  Purchaser,  2  8 ,  152 

Assignee  in  executory  contract,  22,936 
Certainty  of  contract,  22,  1007 
Consideration    incapable    of    enforce- 
ment, 22,963 
Contract  to  convey  so  much  of  desig- 
nated tract  as  is  necessary  for  pur- 
pose named,  22,  1012 
Description  of  the  Land  in  Contract,  2  2 , 
963,  1007 

Acts  of  parties,  22,  967,  969 
Bills,  22,  970 
Boundaries,  22,  963 
Congressional  township,  22,  970 
County,  22,  965,  970 
Deficient  descriptions,   22,  963,  964 
Description  inconsistent  with  itself, 

22,  967 
Descriptions  held  sufficient,  22,  965, 

966 
Exception  of  certain  number  of  acres 

at  one  corner  of  tract,  22,  970 
Failure  to  name  citj',  county,  or  state, 

22,965,970 
Full  effect  given  to  language  of  con- 
tract, 22,  970 
Identification,  22,  963 
Identification  by  acts  of  the  parties, 

22,967,969 
In  general,  22,  963 
Instances  of  defective  descriptions^ 

22,  963-966 
Mutual  understanding  as  to  identity 

of  tract,  22,  967 
Necessity,  22,  963 
Parol  Evidence,  2  2 ,  967 

Insufficiency   in    description   of   a 

portion  of  the  land,  2  2,  969 
Insufficient  description,  22,  968 
Introducing  new  description,  22, 

967 
Land  identified  bv  the  writing,  22, 

967 
No  description,  22,  968 
Patent   ambiguity   in   description, 

2  2 ,  968 
Reference  to  land  vague  and  un- 
certain, 2  2 ,  968 
Sufficient  description,  22,968 
To  apply  the  description,  22,  968 
To  describe  the  land,  22,  968 
When  admissible,  22,  967,  868 
Presumption  that  description  relates 
to  an  estate  qwned  by  vendor,  22, 
966 
Quantity,  22,  963,  964 
Reference  to  another  writing,  22,  970 
Reference  to  land  owned  by  vendor, 

2  2 ,  966 
Uncertainty  in  description,  22,964, 

965 
Where  description  applies  equally  to 
land  owned   by  vendor   and    land 
owned  by  another,  22,  966 
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Where  intention  of  parties   can  be 
ascertained,  2a,  967 

Word    capable    of   more    than   one 
meaning,  22,  970 
Equitable  interest,  22,  942 
In  general,  22,  941 
Options,  22,971;  28,78 

Accepted  and  acted  upon,  22,  971 

Enforcement   of  a  valid  contract  to 
convey,  22,  971 

Examples,  2  2 ,  972 

In  general,  22,  971 

When  not  accepted,  22,  971 
Suits  by  Vendee,  22,  742 

Compensation  for  outstanding  dow- 
er, 22,  945 

Consideration,  22,942 

Defect  in  title  known  to  all  parties, 
2  2 ,  945 

Dower,  22,  945 

Failure  to  pay  through  act  of  vendor, 

22,943 
First  deed  acquired  lost  or  destroyed, 

22,  947 
Homestead,  22,  946,  947 
Indemnity    for    dower    interest,   22, 

946 
Payment  of  purchase  price,  22,  942 
Return   to   vendee  of  consideration, 

22>943 
Right  of  purchaser  to  enforce   con- 
tract as  to  one  part,  22,  843 
Senior  equities,  22,  946 
Vendor's  defense  that  purchaser  has 
not  complied  with  his  part  of  the 
contract,  22,  942 
Vendor's  title  defective,  22,  944 
Vendor  subsequently  acquiring  title, 

22,947 
Vendor's  wife  refusing  to  join  him, 

22,945 
When  enforceable,  22,  942 
Where  vendor  has  no   title,  22,  947 
Where  vendor  has  parted   with   his 
title,  22,  ioi8 
Suits  by  Vendor,  22,  947 

Tender  of  ferformance,  see   injra, 
Performance     by     Complain- 
ant. 
In  general,  22,  947 
Reason  that  vendor  can  enforce  the 

contract,  22,  947 
Title,  22,  948,  1038 

Abandoning  possession  where  de- 
fect is  learned  of,  22,  961 
Burden  of  proof  to  establish  title, 

2  2 ,  961 
Captious  objection  to  title,  22,  957 
Contract  for  satisfactory  title,  22, 

956 
Contract  to  sell   only  such   title  as 

vendor  possesses,  22,  961 
Defects  Which  wm  Prevent  a  De- 
cree, 22,  951 
Conditions,  22,  952 
Danger  of  litigation,  22,  955 
Instances,  22,  951 
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Liability   of   vendor   as    surety, 

22.951  ,     ,_ 

Limitations    upon    use    of    the 

premises,  22,  952 
Lis  pendens,  22,  955 
Outstanding  dower  interest,  22, 

951 
Reservation  of  an  easement,  22, 

952 

Reservations,  22,  952 

Title     dependent    on    irregular 
legal  proceedings,  22,  952 

Titles  defective  for  doubt  or  un- 
certainty, 22,  954 

Unsatisfied  mortgage,  22,  951 

Unsatisfied  lax  lien,  22,  951 
Doubt  as  to  title,  22,  949 
Equitable  title,  22,  950 
Failure  of  title  to  fall  to  vendee, 

2  2 ,  962 
Instances  of  conditions  of  title  that 

will  not  defeat  a  decree,  22,  958 
Invalid  improvement  lien,  22,  959 
Land  subject  to  equities,  22,  962 
Marketable  title  defined,  22,  948 
Mortgages   barred   by    limitation, 

22,  958 
Objecting  to  title  while  refusing  to 

return  land,  22,  960 
Parol  proof  of,  22,  950 
Provisions  that  purchaseV  may  ex- 
amine title,  22,  962 
Reasonable  doubt  as  to   title,  22, 

957 
Reasonable   time  to   perfect  title, 

22,  961 
Subsequently -acquired   title,     22, 

960 
Tender,  22,  1039,  1040 
Title  by  Adverse  Possession,  22,  950 

Examples,  22,  950 

In  general,  22,  950 

Reasonable  doubt,  22,  950 
Title  dependent  upon  parol  proof, 

22,  951 
Title  must  be  free  from  reasonable 

doubt,  22,  949 
Title    subsequently    acquired,    22, 

1040 
Trifling  defects,  22,  956 
Trivial  objection  to  title,  22,  957 
Vendee's   duty  to  state  his  objec- 
tions to  title,  2  2 ,  960-967 
Vendor  must  be  ready  and  able  to 

convey,  22,  948 
Vendor's  duty  to  plead  and  prove 

ability  to  sufficient  title,  22,  1039 
Vendor's    liability    for    costs,    22, 

960 
Where  purchaser  knows  of  defect 

in  title,  22,  961 
Where  time  is  the  essence  of  the 

contract,  22,  961 
Whether  vendor  can  enforce  the  con- 
tract, 22,  947 
Title  bonds,  22,  970 
Void  contract,  22,  1014 
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Voluntary  agreements,  see   infra.  Con- 
sideration. 

Waiver,  22,  1062 

Abandonment  of  contract,  22,  1063 
Acquiescence  in  defendant's  breach  of 

condition,  22,  1062 
Consenting  to   rescission   of  contract, 

22,  1062,  1063 
In  general,  22,  1062 
Presumption  in  favor  of,  22,  1062 

Whether  matter  of  course,  22,  912 

Widow  of  vendor,  22, 1064 

wms 
Agreements  to  Devise,  5,  316;  22,  974 

See  Wills. 
Parol  Testamentary  Agreements,  22,  980 

Certainty  of  proof,  22,  981 

Evidence,  2z,  981 

Examples,  22,  980-982 

In  general,  2  2,  980 

Performance  on  promisee's  part,  22, 
980 

Whether  agreement  will  be  enforced, 

SPECIFIC  REMEDIES 

Discretion  of  court,  28,  152 
SPECULATION,    see     Gambling    Con- 
tracts ;  Investments. 
SPEECH 

Freedom  of,  3,  713 

Liberty  of  speech,  13,  513 
SPEED 

All  practicable  speed,  19,1 

Moderate  speed,  16,  291 

Speedy  trial,  3,  732 

"  With  all  convenient  speed,"  2,  101,  102; 

3,  146 
SPELLING,  23,1 

"  Aganst "  instead   of  "against,"   10,515 
Cases  where  badly  spelled  word  held  to 

avoid  the  deed,  23,1 
Deeds,  23,  i 
Definition,  i  6,  122 
Demurrer,  i  6,  126 
How  question  determined,  16,  126 
Idem  sonans,  see  Idem  Sonans  ;  Name, 
Incorrect  spelling  disregarded,  23,1 
Indictment,  4,  739,  771 

Larceny,  23,  824 
Instances,  16,  123 
Judicial  notice,  16,  126 
Larceny,  i  2,  864 

Misspelling   names  in   registration  lists, 
.  6,  293 
Names  beginning  with   different  letter, 

16,  127 
Plea  in  abatement,  16,  126 
Question  of  law  or  fact,  i  6,  126 
Statement  of  the  rule,  16,  122 
Verdict,  9,  750;  23,  i;  28,  406 
SPENDTHRIFT 

Divorce  suits  by,  5,  770 

SPENDTHRIFT  TRUSTS,  23,  5;  29,  486 

See  generally,  Trusts. 
Arbitrary  power  of  application  in  trus- 
tees, 23,  II 
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Attachment  by  creditors,  23,  9,  10 

Conflict  of  laws,  3,  518 

Definition,  23,  5 

Garnishment,  8,  1155 

Grounds    for   jurisdictions    disallowing, 

23,  II 

In  Alabama,  23,  10 

In  Arkansas,  23,  14 

In  California,  23,  13 

In  Connecticut,  23,  14 

In  England,  23,  10 

In  Georgia,  23,  10 

In  Indiana,  23,  14 

In  Kentucky,  23,  13 

In  Maine,  23,9 

In  Maryland,  23,  6 

In  MassachMsetts,  23,9 

In  Minnesota,  23,  13 

In  Missouri,  23,6 

In  New  Hampshire,  23,  14 

In  New  Jersey,  23,  13 

In  New  York,  23,  12 

In  North  Carolina,  23,  10 

In  Ohio,  23,11 

In  Pennsylvania,  23,  7 

In  Rhode  Island,  23,  10 

In  South  Carolina,  23,  10 

In  Tennessee,  23,9 

In  Texas,  23,8 

In  United  States,  23,  10 

In  Virginia,  23,  7 

In  Wisconsin,  23, 13 

Intent,  23,  5,  9 

Jurisdictions  Allowing,  23,5 
State  courts,  23,6 
United  States  circuit  courts,  23,  6 
United  States  courts,  23,  5 
United  States  supreme  court,  23,  5 

Jurisdictions  Disallowing,  2  3 ,  10 

Arbitrary  power  of  application  in  trus- 
tees, 23,  II 
Creditor's  Bights 
Wbere  Trust  Is  for  the  Benefit  of  Sev- 
eral, 23,  II 

What  creditors  can  take,  23,  11 
Where  the   interests  are    insepa- 
rable, 43,  II 
For  the  benefit  of  several,  23,  11 

Jurisdictions  in  which  statutory  regula- 
tions exist,  23,  12 

Jurisdictions  in  which  the  status  is  un- 
determined, 23,  14 

Restraint  on  alienation,  23,  14 

Settlement  in  trust  for  one's  own  benefit, 
23,  10 

Validity,  1 3 ,  801 

Condition  in  lease,  see  Lease. 

Whether  intent  need  be  declared  in  ex- 
press terms,  2  3 ,  5,  9 
SPIES 

Military  law,  i  5,  422 
SPILE,  23,  15 
SPIRITS,    see    Intoxicating   LicyjORs; 

Searches  and  Seizures. 
SPIRITUALISM,  23,  15 
False  Pretenses 

Spiritualistic  mediums,  7,  716 
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Testamentary  capacitj-,  25,988 

Undue  Influence,  8,  650  ;  2  7,  477 
Wills,  27,  512 
SPIRITUOUS  LIQUORS,  29,  515 

Distinguished        from        fermented,       7, 
940 
SPLITTING  A  CAUSE  OF  ACTION,  see 

Actions;  Joinder  of  Actions. 
SPLITTING  DEMAND,  see  AmcSunt  in 

Controversy. 
SPOLIATION,  see  Alteration. 

Right  of  search,  1 1,  468 
SPORTS 

Sunday,  24,  539 
SPREAD  EAGLE,  23,  701 
SPRING,  23,  IS 

See  Underground  Waters. 
SPRING  GUNS 

Nuisances,  16,  957 
SPRINGING   INTEREST,   see   Remain- 
ders AND  Executory   Interests; 

Uses. 
SPRINGING  USES,  27,  911 
SPURIOUS,  23,  16 

SPURS,  see  Lateral  or  Branch  Rail- 
road. 
SQUARE,  23,  16 

See  Parks  and  Public  Sc^uares. 

Public  square,  19,  303 
SQUATTER,  23,  16 

Tenancy  at  will,  22,  671 
STAB,  23,  17 

Distinguished  from  cut,  4,  970 
STABLES,  see  Livery  Stable  Keepers. 
STACK,  23,  17 
STAGE,  see  Theaters. 
STAGECOACH,- 3,  287;  23,  17 

As  common  carriers,  2,  7S4 

Presumption  of  Negligence 
As  to  accident,  2,  769 

Stage  driver,  6,  31 
STAKEHOLDER,  23,  18 

See  Gambling  Contracts. 
STAKES,      see      Gambling      Con- 
tracts. 
STALE  AFFIDAVITS,  i,  315 
STALE  DEMAND,  23,  18 
STALLION 

Lien,  13,  944 
STALLS,  see  Markets. 
STAMPS,  23,  18 

See  Revenue  Laws. 

Cancellation  of  stamps,  2,  719 

Indictment 

Of  corporations  for  attempting  to  evade, 
4,270 
STAND,  23,  18 

STANDING  ASIDE  JURORS,  see  Chal- 
lenges FOR  Cause. 
STANDING  BY,  23,  19 
STANDING  MUTE,  4,775 
STARE  DECISIS,  23,  19 

See  Dicta,  Res  Judicata. 

Adopted  statutes,  23,  25 

Applying  particularly  to  the  interpreta- 
tion of  constitutions,  3,  681 

Claim  to  an  office,  23,  30 


667 


Decisions    Construing    Constitutions    and 

Statutes,  23,  31 

Amendment  of  decision,  23,  31 

Legislative  sanction,  23,  32 

Palpable  wrong  or  injustice,  23,  31 

Rules  in  general,  23,  31 

Title  to  real  estate,  23,  31 
Decisions  of  higher  courts,  23,  21 
Decisions  of  inferior  courts,  23,  30 
Decisions  of  lower  courts,  23,  21 
Definition,  23,  19 
Dicta 

Weight  of,  5,  663;  23,  19,  21 

What  are,  23,21 

Where  decision  might  have  been  upon 
different  ground,  5,  664 
Divided  court,  23,  23 
Effect  of  dicta,  5 ,  663  ;  23,  19 
Erroneous  Precedents  as  Rules  of  Property, 

23,28 

Claim  of  an  office,  23,  30 

Decisions  of  inferior  court,  23,  30 

In  general,  23,  28 

Titles  to  real  estate,  23,  29 
Executive    department    of    government, 

23,  27 
Inferior  courts,  23,  342 
Interpretation  of  language  of  court,  23, 

23 
Judgments  of  highest  courts  of  a  state, 

3,  678;  23,37 
Judgments  of  supreme  court  of  United 

States,  3,  678;  23,  37 
Jurisdiction,  12,  401 

Questions  relating  to,  23,  36 
Land  office  decisions,  23,  27 
Law  of  tbe  Case,  2 3,  33 

Change  of  evidence,  23,  34 

Extent  of  rule,  23,  33 

General  principles,  23,  33 

Matters  of  fact,  2  3,  34 

Questions  of  jurisdiction,  23,  36 

Title  to  real  estate,  23,  35 
Limitations  of  the  Rule,  23,  36 

Examples,  23,  36,  37 

In  general,  23,  36 
Patent  Law,  18,  no 

Court    of   coordinate  jurisdiction,  18, 
no 

Examples,  18,  no 

In  general,  18,  no 

Injunction  suits,  18,  in 

Rulings  of  superior  court,  i  8,  no 

Verdict  in  law,  18,  no 
Precedent,  23,  21 

See  infra,  Erroneous  Precedents. 

Adopted  statutes,  23,  25 

Change  of  evidence,  23,  34 

Decisions  are  precedents,  23,21 

Decisions  from  another  state,  23,  26 

Decisions  in  series,  23,  24 

Decisions  of  land  office,  23,  27 

Dicta,  5,  663;   23,  19,  21 

Divided  court,  23,  23 

Executive  department   of  government, 
22,  27 

Extent  of  rule,  23,  33 
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STARE  DECISIS— Co»i!W 
Precedent —  Confd 

General  principles,  23,  33 
Interpretation  of  language  of  court,  23, 

33 
Law,  23,  21 
Law  of  the  case,  23,  33 
M  atters  of  fact,  2  3  ,  34 
Questions  of  jurisdiction,  23,  36 
Recent  English  decisions,  23,  25 
Single  decision,  23,  24 
Subsequent   interpretations   or  expla- 
nations of  decision,  23,  22 
Title  to  real  estate,  23,  35 
Public  office,  23,  30 
Recent  English  decisions,  23,  25 
Reversal  of  decision,  23,  20 
Rules  as  Between  United  States  and  State 
Courts,  3,  678;  23,  37 
Examples,  23,  37-40 
Questions    of    general    mercantile    or 

commercial  law,  23,  40 
Questions  relating  to  federal  law,  con- 
stitution, and  treaties,  23,  37 
Questions   relating  to   state   law   and 

constitution,  23,  37 
Spanish  and  Mexican  law,  23,  40 
When  federal    decision    binding  upon 

state  courts,  23,  37-40 
Where   state  decision    binding    upon 
federal  courts,  23,  37-41 
Series  of  decisions,  23,  24 
Single  decision,  23,  24 
Title  to  real  estate,  23,  29,  35 
START,  23.  41 

STATE  BANKS, see  Banks  and  Banking. 
As  to  transformation  into  national  banks, 
see  National  Banks. 
STATE  COURTS,  see  Courts;  Jurisdic- 
tion;    Municipal    Courts;     Surro- 
gate. 

See  generally,  United  States  Courts. 
As  to   concurrent  jurisdiction    of  state 
and    federal    courts,    see    United 
States  Courts. 
STATED,  see  Bill  of  Exceptions. 

Case  stated,  see  Agreed  Case. 
STATED  ACCOUNT,  see  Account;  Ac- 
count Stated. 
STATE  LANDS,  23,42 

Sec  Accretion;  Grants;  Navigable 
Waters;  Public  Lands;  Schools; 
Water  and  Water  Courses. 
Acceptance  bj  grantee,  23,  52 
Acceptance  by  individual,  23,  52 
Action  to  Annul  Patent,  23 ,  67 
Action  of  ejectment,  23,  67 
Collateral  impeachment,  23,  67,  68 
Patent  void  on  its  face,  2  3 ,  67 
Voidable  patent,  23,  68 
Adverse  possession  of,  i ,  299 
Aliens 

Power  to  acquire  land,  23,  51 
Caveat,  23,  60 
Certificate  of  Purchase,  23,  69 
Definition,  23,  69 
Effect,  23,  69 
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Pledge,  I  8,  640 

Transfer  of  legal  title,  23,  69 

Charter  to  colonies,  23,  44 

Collateral  Impeachment  of  Patents,  2  3 ,  63 
Patent  void  on  its  face,  23,  67 
Voidable  patent,  23,  68 

Confirmation  of  invalid  grant,  23,  58 

Conflicting  claims,  23,  60 

Conflicting  Patents,  2  3 ,  66 

Lands  belonging  to  United  States,  23, 

66 
Statutes    providing    for  judicial  con- 
tests, 23,  67 
Two  patents  for  same  land,  23,  66 
Validity  of  second  patent,  23,  66 

Construction  of  Patents,  23,  65 
As  a  private  conveyance,  23,  65 
Construing  all  parts  together,  23,  65 
Effect  given  if  possible,  23,  65 
General  rules  of  construction,  23,  65 
To  ascertain  boundaries,  23,  65 

Death  of  patentee  before  issue,  23,  65 

Definition,  23,4 

Ejectment 

Patent  void  on  its  face,  23,  67 

Eminent  domain,  23,  43 

Entry,  2  3 ,  55,  57 

Assignability  of  right  acquired  by,  23, 

57 
Conflict  between  enterers,  23,  57 
Description  of  land,  23,  55 
Effect  of  failure  to  comply,  23,  55 
Estoppel  from  claiming  prior  location, 

23,  56 

Identification,  23,  55,  56 

Land  already  located,  23,  56 

Land  lying  in  different  counties,  23,56 

Land  must  be  subject  to,  23,  56 

Prior  location,  23,  56 

Refusal  of  surveyor  to   accept   loca- 
tion, 2  3 ,  57 

Right  to  make,  23,  57 

Shifting  location,  23,  57 

Survey,  2  3,57 

Uncertainty,  23.  55 

Whether  estate  is  acquired  by  entry, 

23,  57 
Escheat,  23,  46 

Examples,  23,  46,  47 

How  escheat  rights  conveyed,  23,  47 

In  general,  2  3 ,  46 

Owner  dying  intestate,  23,  46 

State's  rights,  23,  46 
Evidence 

Authenticated  record  from  land  office, 
20,  516 
Forfeiture,  23,  47 

By  persons  failing  to  pay,  23,  47 

In  general,  23,  47 

Land  owned  by  corporation  in  excess 
of  corporate  powers,  23,  47 
Grant,  23,  48,  58 

As  color  of  title,  23,  58 

By  operation  of  law,  2  3 ,  58 

By  private  individual  to  state,  23,  48 

Caveat,  23,  60 

Confirmation  of  invalid  grant,  23,58 
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Congressional  grants,  23,  48 

Constructions,  23,  59 

From  United  States,  23,  48 

In  favor  of  railroads,  i  9,  339 

In  general,  23,  58 

Intention  of  legislature,  23,  59 

Internal  improvement  acts,  23,  48 

J^iberal  construction   in  favor  of  gran- 
tee, 23,  59 

Nothing   presumed   beyond   the  letter 
of  the  grant,  23,  59 

Presumption  arising  from   possession, 
23,  59 

State  acquiring  title  by,  23,  48 

Strict  construction  against  state,  23,58 

Swamp  land  acts,  23,  48 

Title  no  greater  than   that  of  grantor, 
23.58 

Valid  in  part,  void  in  part,  23,  58 
How  titles  to  acquired,  23,  42 
Indian  lands,  23,  43 
In  Massachusetts,  23,  45 
In  New  York,  23,  46 
In  Pennsylvania,  23,  47 
In  Texas,  23,  46 
In  Virginia,  23,47 
Internal  improvement  acts,  23,  48 
Introduction,  23,  42 
Lands   which  have   been  once   granted, 

23,  49 
Location,  see  infra,  Entry;  Survey. 
Mode  of  acquiring  title,  23,  42 
Navigable  waters,  23,  52 
Operation  of  law,  23,  58 
Original  OwnersMp,  23,  43 

Mexican  or  Sfanish   land  grants,  see 

Spanish  Land  Grant. 
Charter  to  colonies,  23,  44 
Eminent  domain,  23,  43 
Examples,  23,  43-46 
Indian  lands,  23,  43 
In  Massachusetts,  23,  45 
In  Missouri,  23,  44 
In  New  York,  23,  45 
In  North  Carolina,  23,  45 
In  Pennsylvania,  23,  45 
In  Texas,  23,  46 

Lands  property'  of  United  States,  23,43 
State   succeeding  to  right  of  colonial 

government,  23,  44 
States  which  possess  land  by  virtue  of 

original  ownership,  23,  43 
United    States  government's    title    to 

land,  23,  44 
What  lands  belong  to  the  state,  23,  43 
Origin  of  acquisition  of  state  titles,  2  3 ,  42 
Patents,  23,  60 

Action  to  Annul,  2  3 ,  67 

Action  of  ejectment,  23,  67 
Collateral  impeachment,- 2 3,  67,  68 
Patent  void  on  its  face,  23,  67 
Voidable  patent,  23,  68 
Applicability  of  rules  governing  patents 
of  United   States   for   public  lands, 
23,  61 
As  evidence,  23,  68 
Collateral  impeachment,  23,  63,  67,  68 


Conflicting  Patents,  23,  66 

Lands  belonging  to  United   States, 
23,  66 

Statutes  providing  for  judicial  con- 
tests, 23,  67 

Two  patents  for  same  land,  23,  66 

Validity  as  to  second  patent,  23,  65 
Conformity  with  statute,  23,  60 
Construction,  23,  65 
Conveyance  of  state's  existing  rights, 

23,64 
Death  of  patentee  before  issue,  23,  65 
Definition,  2  3,  60 
Effect,  23,  63 
Enuring  to  the  benefit  of   anyone   to 

whom  patentee  conveys,  23,  64 
Form,  23,  60 

Incumbrances  existing  on  land,  23,  64 
In  general,  19,  355 
Irregularities   of  former  proceedings, 

23,  64 
Issued   after  death  of   person    named, 

23,  65 
Issued  by  fictitious  person,  23,  65 
Issued  without  authority,  23,  62 
Issues  conforming  with  law,  23,  61 
Lands  not  included  within  patent,  23, 

62 
Lands    to  which   state   has    no    title, 

23,  62 
Manner  of  execution,  23,  60 
More  or  less,  i  5 ,  721 
Nothing  more  than  a  deed,  23,  60 
Obtained  by  fraud,  23,  62 
Presumption  of  compliance  with  pre- 
requisite, 23,  61 
Recalled,  23,  63 
Requirements,  ig,  352 
Reservation  from  sale,  2  3 ,  62 
School  lands,  23,  70,  71 
State  lands,  2  3 ,  61 
Validity,  23,  62 
Vesting  of  legal  title,  23,  63 
Void  on  its  face,  2  3 ,  62 
Whether  title  takes  effect  by  relation, 

23,  63 
Relation  of  patents,  23,  63 
Reservation  from  Sale,  2  3 ,  49 

Patents,  23,  62 
School  lands,  see  Schooi-s. 
Shore  lands,  23,  52 
States  succeeding   to  rights   of    colonial 

government,  23,44 
Statutes  regulating  transfer  of  land,  23, 

54 
Survey,  23,  57 

See  infra^  Entry. 
Title  to  land  not  the  property  of  private 

individuals,  23,  42 
Tracing  title  from  state,  23,  53 
Transfer  of  State  Titles,  23,  48 
Elements  of  Transfer,  2  3 ,  53 

See  infra,    Certificate  op    Pur- 
chase;   Entry;    Grant;    Pat- 
ents ;  Survey;  Warrant. 
Analogy  of  transfer  of  public  lands, 
23,  53 
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STATE  LANDS— Co»<'rf 
Transfer  of  State  Titles — Cont'd 
Elements  of  Transfer — Confd 
In  general,  23,  53 
Power  of  legislature,  2  3 ,  53 
Public  grants,  23^  53 
Statutes  regulating  transfer  of  land, 

23,  54 
Tracing  title  from  state,  2  3 ,  53 
To  Whom    Transfer  May  Be  Made,  23, 

SO 

Actual  settler,  23,  50 

In  general,  23,  50 

Lands  left  undisposed  of,  23,  51 

Lands  under  navigable  waters,  23 ,  52 

Power  of  aliens  to  acquire  land  be- 
longing to  state,  23,  51 

Title  of  state  to  shore  lands,  23,  52 

Whether  grant  invests   takers  with 
power  to  hold,  23,  50 
What  Lands  May  Be  Transferred,  2  3 ,  48 

Escheat  lands,  23,49 

Examples,  23,  49 

Lands  which  have  been  once  granted, 

23,49 
Reservation  of  lands  from  sale,  2  3 ,  49 
Statutes  of  each  state,  23,  48 
Warrant,  23,  54 

Assignability,  23,  55 
Examples,  23,  54,  55 
In  general,  23,  54 
Nature,  23,  55 
Necessity,  23,  54 
Waste,  28,  900 

What  property  embraced  by,  23,  42 
STATEMENT,  23,72 

Brief  statement,  see  Brief. 

Brief  statements  in  Maine  statutes,  2, 
566 

Statement  or  certificate,  3,  60 

Within  a  statute,  2  3 ,  72 
STATEMENT  ON  APPEAL,  see  Settled 

Case  on  Appeal. 
STATE  PRISONS,  see  Prisons. 
STATES,  23,72 

See  Conflict  of  Laws  ;  Constitu- 
tional LAVf  ,  Elections  ;  Extra- 
dition ;  Militia;  Naturalization ; 
Prisons  ,  State  Lands. 

See  generally,  Territories;  United 
States. 

As  to  judgments  of  sister  states,  see 
Judgments  of  Sister  States. 

As  to  public  land  grants  to  a  state  by  the 
United  States  for  internal  improve- 
ments, see  Grants. 

As  to  the  rights  of  eminent  domain,  see 
Eminent  Domain. 

Bonds  of  state  officers,  see  Bonds. 

As  to  regulation  of  railroads,  see  Rail- 
roads. 

As  to  taxing  instrumentalities  of  gov- 
ernment, see  Taxation. 

Action  of  ejectment  by,  6,  245* 

Actions  Against  a  State,  23,  83 

Construction    of    statutes    conferring 
right  to  sue  state,  23,  406 
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In  State  Courts,  23,83 

Attachment  of  salary  of  state  officer, 

23,84 
Compliance  with  conditions,  23,  85 
Conditional  consent,  23,  84 
Consent  of  state,  23,  83 
Consent  of  state  officer,  23,  S3 
Effect  of  statute  authorizing  suit,  23, 

86 
In  general,  23,  83 
Legislature  proper  body  to  authorize 

suit,  23,  84 
Necessity  of  state  consent,  23,  83 
Statute  or  act  allowing  suits  against 

the  state,  23,  86 
Suit  against  state  officer,  23,  83 
To  what  claims  it  applies,  23,  86 
Whether  legislature  compelled  to  act 
where   constitution   provided   that 
suit   may    be   brought   in    such   a 
manner  as  the  legislature  may  di- 
rect, 23,  86 
Withdrawal  of  consent  abating  pend- 
ing suits,  2  3 ,  85 
Withdrawing  consent  to  suit,  23,  85 
In  United  States  Courts,  23,  86 

Appearance  as   submission   to  juris- 
diction, 23,  88 
By  citizen  of  state,  23,  36 
Eleventh  Amendment  to  Constitution, 
23,88 

Consideration  of  whole  case  to  de- 
termine real  parties,  22,  89 
Depending  suits,  23,  89 
Effect  of  eleventh  amendment,  23, 

88 
Enjoining  the  violation  of  minis- 
terial duties,  23,  93 
Foreign  state,  23,  89 
Nominal  parties  on  record,  23,  89 
Property  in  which  state  has  an  in- 
terest, 23,  94 
Property  of  state,  2  3 ,  94 
Real  parties  to  record,  23,  89,  90 
Restraining  officer  by  injunction, 

23,90 

State  prosecuting  suit  against  its 

citizens,  23,  89 
State  sole  proprietor  in  bank,  2  3 ,  94 
Sued  in  torts,  2  3 ,  91 
Suit  against  officer  of  state,   23, 

90      . 
Suit  against  state  by  court  of  sister 

state,  23,  88 
Suit  by  state,  23,  89 
Virginia     coupon     cases     distin- 
guished, 23,  92 
Generally,  23,  86 
How   appearance  of  state   affected, 

23,88 
Rules  of  court  of  equity,  23,  88 
Service  of  process,  23,  88 
Whether  general  government  may  sue 
a  state,  2  3 ,  87 
Actions  hy  a  State 
In  State  Courts,  23 ,  So 

Attorney-general  as  party,  23,  81 
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Due  process  of  law,  23,  82 

Erection  of  a  nuisance  in  a  bay  or 
navigable  river,  23,  81 

Examples,  2  3 ,  80-82 

In  court  of  sister  state,  23,  80 

In  general,  23,  80 

In  its  own  court,  23,  80 

In  name  of  prosecuting  attorney,  23, 
81 

In     whose    name     suit     should    be 
brought,  23,  80 

Where  suit  must  be  commenced,  23, 
81 
In  United  States  Courts,  2  3 ,  82 

By  governor  in  behalf  of  state,  2  3,  82 

Character  of  the  parties,  23,  82 

Constitutional  provisions,  23,  82 

In  general,  23,  82 

State  against  its  own  citizens,  23,  82 

Supreme    courts   of   United    States, 
23,  82 

Who  represents  states,  23,  82 
Admission  Into  the  Union,  2  3 ,  74 
Contracts  of  all  the  states,  23,  76 
Division  of  one  state  into  two  or  more, 

23>  76 
Existence  of  territorial  courts,  23,  76 
Extinction  of  territorial  governments, 

23,76 
In  general,  23,  74 
Power  of  congress,  23,  74 
Provisional   jurisdiction  of  territorial 

courts,  23,  76 
Unconditional  admission  into  the  union, 

23,  75 
Adverse  possession,  i,  299;  13,  716 
Attachment  of  state  officer's  salary,  23,  84 
Attorney-General,    see    Attorney- Gen- 
eral. 
Suit  by.  In  Behalf  of  State 

Erection  of  nuisance  in  a  bay  or  nav- 
igable river,  23,  81 
When     attorney-general     necessary 
party,  23,  81 
Auditors,  see  infra,  State  Officers. 
Boundaries,  23,  100 

Between  Georgia  and  Alabama,  2  3 ,  102 
Between  Indiana  and  Kentucky,  2  3, 103 
Between   Louisiana    and    Mississippi, 

23,  102 
Between  Missouri  and  Iowa,  23,  102 
Between  Missouri  and  Kansas,  23,  102 
Between  Missouri  and  Kentucky,  23, 
'  102 

Between   New  Jersey  and  Delaware, 

23,  103 
Between  New  York  and  Connecticut, 

23,  103 
Between  New  York  and  New  Jersey, 

23,  103 
Between  Virginia  and  Tennessee,  23, 

103 
Certain  state  boundaries,  23,  102 
Compacts  or  agreements  between  the 

states,  23,  100 
Construction   of  compacts    or   agree- 
ments by  the  supreme  court,  23,  loi 
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Disputed  boundaries,  23,  loi 
General  principles  governing,  23,  loi 
Jurisdiction  of  supreme  court,  23,  100 
Jurisdiction   where  river  is  boundary, 

23,  loi 
Lapse  of  time  as  bar,  23,  loi 
Proceedings  in  suit  between  states,  23, 

lOI 

Question  of  law  ^nd  fact,  23,  102 
Right  to  establish  and  fix,  23,  lOO 
Classification 
In  Kespect  to  Nature  and  Object,  2  3 ,  143 

In  respect  to  subject-matter,  23,  144 
Compacts  Between,  2  3 ,  103 

Congressional  sanction,  23,  103 
Construction  by  supreme   court  where 

they  concern  boundaries,  23,  loi 
Enforcement  by  court,  23,  104 
How   consent  of  congress  is  signified, 

23,  103 
Implied  consent  of  congress,  2  3 ,  164 
In  eeneral,  23,  103 
Obligations  of  contract,  23,  104 
Whether  federal  court  will  follow  state 

pourt,  23,  104 
Who  party  to  compact,  23,  104 
Consent    to    suit,   see    infra.    Actions 

Against  a  State. 
Contracts,  23,  77 

Defeating  enforcement,  23,  79 
Impairing  obligations  of,  23,  79 
Intention  of  state  in  making,  2  3 ,  78 
Interest  in  favor  of  state,  23,  79 
Liability  for  breach,  23,  77 
Liability  for  prospective  profits,  23,  77 
Power  to  make,  23,  77 
Relinquishment  of  sovereign  character, 

23.  77 
Statutes  providing  for  payment  of  in- 
terest, 23,  78 

Costs 

Liability  for,  4,  316 

Counterclaim,  22,  413 

Independent  transaction,  22,  414 
In  general,  22,  413  , 

Judgment  for  excess,  22,  414 
Political  divisions  of  a  state,  2  2 ,  414 
United  States  statutory  provisions,  22, 

413.  414 

What  may  be  set  off,  22,  414 

Whether  affirmative  judgment  may  be 
allowed  against  state,  22,  413 
Sefinitlon,  23,  72 

District  of  Columbia,  23,  73,  74 

Indian  tribes  and  nations,  23,  73 

In  general,  23,"  72 

Territory,   23,  73 

Within    the    meaning   of   the    federal 
constitution,  23,  73 
Eleventh  Amendment,  see  infra,  Actions 

Against  a  State. 

Estoppel,  23,  80 
Foreign  attachment,  8,  296 
Foreign  state,  8 ,  281 
Garnishment,  8,  1107,  1135 
Governor,  see  Governor. 

Suits  by,  23,  82 
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STATES— C<3»/W 
Interest,  23,  79 

Against  state,  23,  79 

In  favor  of  state,  23,  79 
In  the  constitution  of  the  United  States, 

11,441 
Into  the  state,  1 1,  566 
Judgment  of  default  against,  5,  496J 
Laclies,  i  2 ,  562 

Government     appearing    in    business 
transactions,  12,  563 

Laches  of  officers,  12,  562 

Officers  of  state,  12,  565 

Suit    by    government    for    benefit  of 
private  individual,  12,  564 

Suit  by  individual  against  government, 
1 2 ,  564 

Surety  of  officers,  12,  562 
Liability  for  costs,  4,  323 
Limitation  of  Actions,  13,  711 ;  23,  366 

Adverse  possession  by  government,  13, 
716 

Cities,  13,  715 

Controversy  between  states,  13,  712 

Counties,  13,  715 

General  rule,  1 1,  711 

Government  as  defendant,  13,  715 

Government  as  transferee,  13,  716 

Government  as  transferor,  13,  716 

Government  a  trader,   i  3,  713 

Government  nominal  part)',  13,  712 

Government  pleading  statute,  13,  715 

Municipal  corporations,   13,714 

Not  a  governmental  matter,  i  3,  713 

Nuisance,  13,  71S 

Officers,  13,  712 

School  districts,  13,  715 

State  banks,  13,  713 

State  statute,  13,  712 

Taxes,  I3>  7i5 

Towns,  13,  715 
Limitation  of  indebtedness,  15,  1124 
Mandamus 

Auditor,  23,  112 
Market 

What  not  a  nuisance,  14,  462 
Meaning  of  term,  5,  746 
Mimlcipal  Corporations,   see  Municipal 

Corporations. 

Liability,  15,  1152 

Whether    municipal   corporations,    8. 
626;  15,953      ' 
OtPllgations  of  Contract,  2  3 ,  79 

See  Constitutional  Law. 

Withdrawing  consent  to  suit,  23,  85 
Official  Bonds,  see  Bonds  ;  Public   Of- 
ficers;  Suretyship. 

See  infra.  State  Officers. 
Out  of  the  state,  17,  290 
Party  in   insolvency  for  debts  due,  1 1 , 

220 
Patent  Law,  i  8 ,  65 

Examples,  18,  65 

Marking  notes  given  for  patent  rights, 
18,  65 

Statutes  of  limitation,  i  8,  66 

To  forbid  sale  of  patented  article,  1 8 ,  65 
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Power  of  state  legislatures  to  create  cor- 
porations, 4,  191 
Priority  of  State  as  Creditor,  19,  523;  23, 

97 

See  Debts  of  Decedents. 
See  generally.  United  States. 
Examples,  23,  97,  98 
In  absence  of  statute,  23,  97 
In  general,  23,  97 
Statutes,  23,  97 
Questions  of  Law  and  Fact 

Boundaries,  23,  102 
Kelation  Between,  i,  405;  23,  76 
Bills  and  notes,  23,  76 
For  national  purposes,  23,  76 
Judicial  notice,  23,  76 
"Residence,"  21,  123 
Salary,  see  infra.  State  Officers. 
Service  of  Process,  22,  116;  23,  88 
Attorney-general,  22,  116 
Form  of  process,  22,  116 
Governor  or  chief  magistrate,  22,  ii5 
Where  state  is  a  party  to  the  record, 
22,  116 
Set- Off 

Against  State,  2  2 ,  272  ;  2  3 ,  95 
Contra  cases,  2  3  ,  96 
Examples,  23,  95-97 
In  absence  of  express  consent,  23,  95 
In  general,  23,  95 
Matters  defensive,  23,  95 
Statute  authorizing  set-off,  23,  96 
Whether  set-off  may  be  maintained, 
23,  95 
Sovereignty,  11,  442 
Stamps    required    by    United    States   on 

state  process,  2 1 ,  322 
State  Bonds,  23,  98 

Bona  fide  holder  of  invalid  bond,  23, 

99 
Bonds  constituting  a  debt  in  excess  of 

amount  allowed  tiy  constitution,  23, 

99 
Bonds  issued  for  illegal  purpose,  23, 

98-  99 
Coupons,  23,  99 
Enforcement,  23,  98 
Enforcement  by  federal  courts,  23,  98 
Enforcement  by  state  courts,  23,  98 
Examples,  23,99,  ^°o 
In  general,  23,  98 
Invalid  bond,  23,  99 
State  debt,  5,  161 
State  Officers,  23,  105 

See  generally,  Public  Officers. 
Governor,  see  Governor. 
Imfeacliment,  see  Impeachment. 
Appointment,  23,  106 
Attorney-General,  i ,  974 

See  Attorney- General. 
Auditors,  23,  III 

Acting  by  deputy  or  clerk,  23,  113 

Examples,  23,  iii,  112 

Extending    time    for   settlement   of 
taxes,  23,  112 

In  general,  23,  iii 

Mandamus,  23,  Ii2 
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Provisions   forbidding  auditor  from 

drawing  warrants,  23,  iii 
Refusing  to  draw  warrants,  23,  iii 
Definition,  23,  105 
Election,  23,  io6  1 
Embezzlement  by,  6,  488 
Examples,  23,  105,  106 
Introduction,  23,  105 
Jurisdiction  of  courts  over  executive  of- 
ficers, I  2,  256 
Mayor,  23,  105 
Official  Bonds,  23,  107 

See    Bonds;     Public    Officers; 

Suretyship. 
Examples,  23,  107 
In  general,  23,  107 
Succeeding  terms,  liability  of  sure- 
ties, 23,  107 
Police  commissioners,  23,  105 
Police  officers,  23,  106 
Salary,  23,  108 

Attachment,  23,  84 

Effect  of  appropriating  less  sum  than 

fixed  by  statute,  23,  io8 
Examples,  23,  108,  109 
In  general,  23,  108 
Necessity   of    legislative    appropria- 
tion, 23,  108 
Prospective  appropriation,  23, 108 
Repeal    of    legislative    act   creating 

public  office,  23,  109 
Right  to  increase  or  diminish  salary 
of  state  officer,  23,  108 
Secretary  of  State,  2  3 ,  109 

Conclusiveness  of  decision,  23,  109 
Deputy,  23,  109 
Examples,  23,  109 
In  general,  23,  109 
Power  of  appointment,  23,  109 
State  treasurer,  6,  489 
Suits  against,  23,83 
Treasurer,  23,  no 
Examples,  23,  no 
Fines  and  penalties  due  to  state,  23, 

no 
In  general,  23,  no 
Interest  on  money  deposited  in  bank, 

23,  no 
Loss  by  theft  or  fire,  23,  no 
Money  collected  in  advance,  23,  no 
Responsibility  for  funds,  23,  no 
Trustee    of  state  agricultural  college, 
23>  105 
Statute  of  limitations,  13,  711;  23,  366 
Statutes 

As  to  ■whether  government  is  included 
in  the  terms  of  the  statute,  see  Stat- 
utes. 
Stockholders 

Subscriptions  to  stock,  23,  798 
Streets  and  Sidewalks 

Dedication  by  state,  24,8 
Suits,  see  infra,    Actions   Against  a 
State  ;  Actions  by  a  State. 
Audita  querela,  i,  1004 
Waiver  of  judgment  by  legislature,  1 6 , 
616 
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Territories 

Whether    territories    included    under 
term  "state,"  25,  955 
Treasurer,' see  infra.  State  Officers. 
Treaties,  7,  602;   26,  540 
Trespass 

Trespass  to  try  title,  26,  687 
Trusts  and  Trustees 

As  cestui  que  trust,  27,  23 

As  trustee,  27,  17 

Creation  of  trust  by  state,  2  7,  13 
Undertakings  on  appeal,  27,  447 
United  States  courts,  27,  633 
Whether  a  corporation,  8,  626;  i  5,  953 
Whether   included  in  "  country,"  4,  343 
Whether  states  of  the  Union  are  foreign 

to  each  other,  x,  405  ;  23,  76 
Withdraiuifig    consent,   see    infra.    Ac- 
tions Against  a  State. 
STATIONARY,  23,  113 
STATIONERY,  23,  113 
STATIONS  (RAILROADS),  19,  851;  23, 

"4 

See  Depot  ;  Union  Depot  Companies. 
Boarding  and  leaving  trains,  see  Car- 
riers OF  Passengers. 
Abandonment,  23,  123 
Admission  to  stations,  see  infra.  Rules 

AND  Regulations. 
Assault,  23,  130 
By  Station  Servants,  23,  137 

Ejectment  from  premises,  23,  137 

Examples,  23,  137,  138 

Expulsion  unnecessarily  violent,  23, 

137 
Liability  of  company,  23,  137,  138 
Right  of  company  to  expel,  23,  137 
Duty  to  protect  from,  23,  130 
Liability  of  company,  23,  130 
Waiting  passengers   injured   by  postal 
agents,  23,  131 
Cattle  killed  at  stations,  7,  926 
Compelling  railroads  to  erect,  8,  606,  629: 

23,  116 
Condemnation   of  land    for  stations,   6, 

518;  23,  138 
Conditions  or  covenants  in  grant  of  right 

of  way,  23,  122 
Contracts   Concerning  Location,   ig,  817; 
23,  120 
Conditions   or   covenants   in  grant  of 

right  of  way,  23,  122 
Consideration,  23,  121 
Contract  providing  that  no  other  sta- 
tion shall  be  located  near,  23,  120 
Contracts  to  prevent   the  location  of 

other  depots,  ig,  818 
Contract  with  company,  23,  121 
Contract  with  railroad  officer,  23,  120 
Damages  for  breach,  23,  121 
Duty  of  railroad   to  provide  stations, 

19,817 
Length  of  time  station  to  be  maintained, 

23,  123 
Measure  of  damages,  23,  120,  121 
Stations  with  iregard  to  private  inter- 
ests alone,  i  9,  817 
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STATIONS  (RAILROADS)— Co«/'rf 

Contracts  Concerning  Location — Confd 
Validity,  23,  120 
Void  contracts,  ig,  817 
What  contracts  are  upheld,  23,  121 
What  is  sufficient  compliance  with  con- 
tract in  maintaining  station,  23,  122 

Contracts  Guaranteeing  Erection  of  a  Sta- 
tion at  a  Certain  Place,  8,  605 
Specific  performance,  8,  606,  629 
Wlien  enforceable,  8,  605 

Contributory  Negligence,  23,  125,  136 
Wilful  disregard  of  regulations,  23,  125 

Definition,  23,  114 

Depot,  5,  622 

Drunkenness,  23,  126 

Duty  to  company,  see  infra.   Injuries 
At  and  Around  Stations. 

Eminent  Domain,  6,  518;  23,  13S 
Power  of  company,  23,  138 
Right  of  company  to  take  land,  23,  138 
Station  grounds    taken    for    highway 
purposes,  23,  139 

Establisliment  and  Maintenance,   23,  115 
Court's   right    to    enforce    legislative 

duty,  23,  116 
Enjoining  abandonment  of  station  once 

established,  23,  116,  iig 
Power  of  courts,  23,  116 
Power  of  legislature,  23,  115 
Right  of  community  to  demand  station, 

23,  119 
Statutes   forbidding    abandonment    of 

stations,  23,  118 
Statutory  regulations,  23,  118 
Excessive  speed   on  station  grounds,  7, 

912 
Expulsion,  see  infra.  Assault. 
Fences,  23,  132 
See  Fences. 
Duty  to  fence,  23,  132 
How  far  exemption  extends,  23,  132 
In  general,  23,  132 
Meaning  of  station  or  depot,  23,  132 
Side  track,  23,  132 
Hackmen 

Exclusive  privileges  to,  23,  126 
Forbidding  hackmen  to  enter  station, 
23,  126 
Hotel  drummers,  23,  126 
Illegal  Contracts,  8,  605;  23,  120 

Contracts  designed  to  influence  loca- 
tion of  stations,  23,  120 
Contracts  providing  that  no  other  sta- 
tion shall  be  located  near,  23,  120 
Contracts  with  officer  of  railroad,  23, 

120 
Examples,  23,  120,  121 
In  general,  23,  120 
Injunction 

Abandonment  of  station,  23,  116 
Injuries  At  and  Around  Stations,  23, 128 
Assault  by  Station  Servant,  23,  137 
Ejectment  from  premises,  23,  137 
Examples,  23,  137,  138 
Expulsion  unnecessarily  violent,  23, 

137 
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Liability  of  company,  23,  137,  138 
Right  of  company  to  expel,  23,  137 
Duty  of  Company,  23,  128 

Construction  of  platform  at  station, 

23,  128 
Duty  distinguished  from  that  owing 

to  passengers  on  trains,  23,  131 
Duty  to  have  station  premises  lighted, 

23,  130 
Duty  to  protect  from  assault,  23,  130 
Duty  to   provide  reasonable  accom- 
modation, 23,  129 
Examples,  23,  128-132 
Fencing  station,  23,  132 
In  general,  23,  i58 
Liability  for  assault,  23,  130 
Liability  of  lessee,  23,  132 
Meaning  of  station  or  depot,  23,  132 
Passenger's   right  to    presume   that 

station  is  safe,  23,  128,  129 
Waiting  passengers  injured  by  postal 

agent,  23,  131 
Wherever  a  railroad  is  in   the  habit 

of  receiving  passengers,  23,  128 
Whether     building    or     permanent 

platform  must  be  provided,  23,  129 
In  general,  23,  128 
Negligence,  16,414;  23,  133 

Carrier's   liability   for   negligence  in 

construction,  2,  760 
Carrier's   liability  for  negligence  in 

repairing,  2,  760 
Cases  of  contributory  negligence,  2 , 

761;  23,  136 
Contributory  negligence,  2,  761;  23, 

134 
Evidence,  23,  137 
Examples,  23,  134,  135 
Ferryboat  landing,  23,  136 
Inadequate  light  on  platform,  2,  760; 

23,  130 
Instances  where   recovery  has  been 

allowed,  23    134 
Instances  where  recovery  was  denied, 

23,  13s 

Objects  thrown  or  falling  from  pas- 
senger trains,  2,  760 

Part  of  train"  projecting  over  plat- 
form, 2,  760 

Party  carried  past  his  station,  2,  762 

Snow  and  ice  on  platform,  2,  760 

Station  buildings,  2,  760 

Urinals,  2,  760 

Where  a  passenger  has  to  cross  track 
before  entering  or  after    leaving 
cars,  2,  761 
Persons  to  Wliom  Duty  Is  Due,  23,  132 

Examples,  23,  132-134 

In  general,  23,  132 

Invitation  of  company,  23,  132 

Licensees,  23,  134 

Passengers,  23,  134 

Passenger's  friends,  23,  133 

Passfenger's  servants,  23,  133 

Persons  to  whom  permission  has 
been  extended  to  enter  premises, 
23,  133 
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Trespassers,  23,  134 
Legislative  control,  23,  115 
Lights,  2,  760;  23,  130 
Local  assessments,  25,  528 
Mandamus 

Abandoned  stations,  14,  160 
Erection  of  depots,  14,   162 
To  compel  establishment,  8,  629;   23, 
116 
Meaning  in  particular  cases,  23,  114 
Mecbajilcs'  Liens,  i  5 ,  23 

Whether  on  building,  i  5,  28 
Mortgage,  ig,  707 
Negligence^  see  infra,  Injuries  At  and 

Around  Stations. 
Obligations  of  railroads  to  supply,  8,  604 
Power  of  courts,  23,  116,  J17 
Railroad  commissioners,  ig,  689 
Regular  depot,  stopping  place,  station, 

20,  722 
"  Regular  station,"  ig,  gog 
Right  of  railroad  to  own,  i  9,  807 
Rules  and  Regulations,  23,  124 

See  infra.  Statutory  Regulations. 
Admission  to  Station  Premises,  23, 124 
Discrimination   in    favor   of  certain 

hackmen,  23,  126 
Hackmen,  23,  126 
Hotel  drummers,  23,  126 
In  general,  23,  125 
Intoxicated  persons,  23,  126 
Prohibiting    persons   from  entering 
excepting  those  who  have  business, 
23,  1 25 
Unjust  discrimination,  23,  125 
Wharves  used  as  stations,  23,  128 
As  to  conduct  of  those  entering,  23,  1 24 
As  to  who  sTiall  enter,  23,  124 
Bulletin  of  trains,  23,  125 
Exclusive  privileges  to  hackmen,  23, 126 
In  general,  23,  124 
Right  to  make  and  enforce  rules,  23, 

124 
Wilful  disregard  of  regulations  as  con- 
tributory negligence,  23,  125 
Scope  of  agent's  authority,  i ,  361 
State  Regulations 

Bulletin  of  trains,  23,  125 
Station  Agent,  i ,  361 
As  servant,  14,  746 
Power  of,  I,  1038;  2,  805 
Power   to   bind   company  by  contract 
beyond  its  line,  2,  806 
Statutory  regulations,  23,  119 
Time-Tables 

Failure  to  stop  as  advertised,  26,  15 
Obligation  of  the  carrier,  26,  15,  16 
Union  Depots,  27,  517 
Baggage,  27,  520 
Built  by  contributions  from  railroads, 

27,517 
Built  by  private  corporation,  27,  517 
Eminent  domain,  27,  518 
Examples,  27,  517-520 
In  general,  27,  517 
Legislature  requiring  railroads  to  unite, 

27,517 


Rules  and  regulations,  27,  520 
Whether  railroad  company,  27,  518 
Validity  of  contract  by  a  railway  com- 
pany not  to  establish,  3,  878 
Wharves  used  as  stations,  23,  128 
Whether  fixtures,  23,  115 
STATUTE  MILE,  15,389 

See  Mile. 
STATUTE  OF  DESCENT  AND  DISTRI- 
BUTION, see  Succession. 
STATUTE   OF    FRAUDS,    see   Frauds, 

Statute  of. 
STATUTE  OF  JEOFAILS,  see   Amend- 
ment; Jeofails;  Pleading. 
STATUTE  OF  LIMITATIONS,  see  Limi- 
tation OF  Actions. 
STATUTE  OF   USES,   see    Real   Prop- 
erty ;  Trusts  ;  Uses. 
STATUTE  OF  WILLS,  see  Wills. 
STATUTES,  23,  140 

See  Advancements;  Constitutional 

Law;  Veto. 
As    to   the   constitutionality    of  statutes, 

see  Constitutional  Law. 
For    class    legislation,    see    Constitu- 
tional Law. 
For    special   statutes,    see    Constitu- 
tional Law. 
Absurditr 

Presumptions  against,  see  infra.  Con- 
struction. 
Act 

Definition  of,  i ,  172 
In  lieu  of,  23,  488 
Prohibited  by,  4,  644 
Adjournment  of  Legislature 
Approval  by  governor,  2  3 ,  182 
Prevention  of  Return  by,  2  3 ,  188 

Adjournment  from   day  to  day,  23, 

189 
Adjournment  must  be  final,  23,  189- 
Allowing  bill  to  become  a  law,  23, 

189 
Effect  of  filing  bill,  23,  189 
Extension  of  time,  23,  188 
Parol  evidence  to  show  adjournment, 
23,  189 
Adoption  of  foreign  statutes,   11,  521; 

2  I,  1005 
Affirtnatii^e   and    negative,    see    infra. 

Mandatory  or  Directory. 
Aid  to  construction,  23,  327 
Ambiguous  statutes,  23,  228 
Amendment,  23,  276 

See  generally,  infra,  Enactment. 
Act  which  has  been  declared  unconsti- 
tutional, 23,  277 
Amending  statute  so  as  to  change  its 

original  purpose,  23,  165 
Attempt  to  amend  an  act  which  has 

been  repealed,  23,  277 
By  Reference  to  Title,  23,  278 

Constitutional  Provision  tbat  Act  Shall 
Not  Be  Amended  by  Reference  Alone, 
23,278 

Acts  complete  and  perfect  in  them- 
selves, 23,  282 
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STATUTES— Co«/V 
Amendment — Cont'd 

By  Reference  to  Title — Cont'd 

Constitutional  Provision  that  Act  Shall 
Not  Be  Amended  by  Reference  Alone 
— Cont'd 
Acts  merely  adding  new  sections, 

23,282 
Acts  not  assuming  to  be  manda- 
tory, 2  3 ,  282 
Adopting  rule  of  construction,  23, 

283 
Examples,  23,  278-284 
Extending  application  of  preexist- 
ing law,  23,  283 
In  general,   23,  278 
Legislative  intent  is  clear,  23,  279 
Local  laws,  23,  283 
Providing    for   ancillary    proceed- 
ings, 23,  283 
Publishing  section  altered,  23,  278 
Purporting  to  amend  existing  laws, 

23,  284 
Recital  of  title  of  act  amended,  2  3 , 

278 
Reference  to  section,  23,  279 
Setting  out  law  as  amended,  23, 

280 
Setting    out    sections    which    are 

amended,  23,  280 
Specifying  changes  made,  23,  281 
Sufficient  compliance  with  require- 
ment, 23,  2S0 
Supplemental  acts,  23,  2S1 
To    what    acts    statute    does   not 

apply,  23,  281 
Whether  law  must  be  recited,  23, 

281 
Whether  mandatory,  23,  278 
Whether  whole  statute  must  be  set 
out,  23,  280 
Constitutional  provision  as  to  form,  23, 

278 
Constitutional  Provisions  Requiiing  that 
Subject  Shall  Be  Expressed  in  Title, 
23,  268 

Examples,  23,  26S 
In  general,  23,  268 
Reciting   title  of  amended  act,  23, 

268 
The  fact  of  repeal,  23,  268 
Construction,  23,  285 

Amended  act  to  be  read  as  though 

originally  so  enacted,  23,  285 
Change  of  language,  23,  372,  373 
Correction  of  obvious  errors,  errone- 
ous reference  to  other  acts,  23,  422 
EiTect  of  repeal  of  original  statute, 

23.  285 
Examples,  23,  285,  286 
Harmonizing  with  general  tenor  of 

act,  23,  286 
In  general,  23,  285 
Intent  of  legislature,  23,  285,  286 
Language  that  has  received  judicial 

construction,  23,  285 
Misuse  of  the  old  law,  23,  285 


676 


Remedy  proposed,  23,  285 

Rights  under  original  statutes,   23, 

28s 
Statute  and   amendment  viewed  as 

one  act,  23,  285 
Where  parts  of  the  old  law  are  re- 
peated, thej'  are  not  considered  as 
repealed  and  reenacted,  2  3 ,  285 
Words  "  herein,"  23,  285 
Effect,  23,  284 

As  to  future  acts,  23,  284,  285 
As  to  rights  which  have  accrued  be- 
fore amendment,  23,  284,  285 
Retroactive  effect,  23,  284 
Enforcing  provision  that   law  shall  be 
introduced  at  specified  time,  23.  165 
Error  in  reference,  23,  27S 
Form,  23,  277 
General  rule,  23,  276 
Must  relate  to  existing  statute,  23,  277 
Partly  void  and  partly  good,  2  3 ,  277 
Power  of  legislature,  23,  276 
Reading,  23,  167 
Reference    to   the    act  amended,    23, 

277 
Repeal,  23,  474 
Repeal  by  Implication 

By  Amendments  "  So  as  to  Read,"  23, 
488 

In  general,  23,  448 
Revisions,  see  infra,  Codes. 
What  is  repealed  by,  23,  388 
Repeal  of  act,  23,  500 
"So  as  to  Read,"  23,  488 
In  general,  23,  488 
Revision,  see  infra.  Codes. 
What  is  repealed  by,  23,  488 
Statute  insufficient  as  a  mandatory  act 

good  as  an  original  statute,  23,  277 
Time  of  taking  effect,  23,  284 
Yeas  and  nays,  23,  172 
Ancient,  23,  154 

Effect,  23,  340 
Appeal 

Effect  of  Repeal,  23,  513 

Connected  with,  but  independent  of, 

repealed  statutes,  23,  514 
In  general,  23,  514 
Whether  conditions  on  are  mandatory, 
23,  468 
Arbitration  and  Award 

Statutory  submissions,  23,  394 
Authentication,  23,  190 

See    Authentication;     Books     as 

Evidence;   Foreign  Laws. 
As  to  signi}ig  by  presiding  officer,  see 

infra,  Enactment. 
Examples,  23,  190 
Great  seal,  23,  176 
Legislative  journal,  23,  190 
Presumption  of  regularity,  23,  199 
Signature   of  governor  and   presiding 
officer,  23,  190 
Bankruptcy 

Strict  construction  of  laws,  23,  400 
Bargain,  meaning  of  the  term  as  used  in 
a  statute,  i ,  122 
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BUI,  see  infra.  Enactment;  Enrolled 
Bill. 

Alteration    of   amendment    so   as    to 
change  its  original  purpose,   23,  165 
Necessity  of  bill,  23,  164 
Where  bill  may  originate,  23,  164 
Boundailes 

Constitutional  Provisions  Requiring  that 
Subject  Shall  Be  Expressed  in  Title 
County  Boundaries,  23,  251,  252 

Constitutional      provisions       that 
statutes    shall  contain    no   more 
than  one  subject,  23,  271,  272 
Change  of  Language,  23,  372 

Deliberate   and   material   change,    23, 

373 
Effect  given  to  intent,  23,  373 
Examples,  23,  372-374 
Immaterial  changes,  23,  372 
Omission    of  material  words,   23,   372 
Presumptions,  23,372 
Change  of  Law 

As  io  derogation  of  common  lavj,  see 

infra,  Strict  Construction. 
As  io  fresumftions  against,  see  infra. 

Construction. 
Presumption    against    unnecessary 

change,  23,  357 
Chapter  Headings,  3,  109 

Chapter     and    section    headings,    see 

infra.  Construction. 
Classification,  see  infra,  Mandatory  or 
Directory  ;  Penal  Statutes  ;  Per- 
missive; Perpetual;  Private 
Statutes  ;  Prohibitory  Statutes  ; 
Prospective;  Public;  Remedial; 
Special  and  Local  Statutes;  Tem- 
porary. 

As  to  retroactive  laius,  see    Retro- 
active Laws. 
In  respect  to  compliance  required,  23, 

153 
In  respect  to  duration,  23,  155 
In  respect  to  time  of  passage,  see  infra. 

Ancient;  Modern. 
In  respect  to  time  of  taking  effect,  23, 

154 
Clause 

Meaning  of  the  term,  3,  278 
Cluhs,  8,  1070 

Gaming,  8,  1078 
Codes 

Amendments,  23,  372,  373 
Constitutional      provisions      requiring 
that  subject  shall  be  expressed  in  the 
title,  23,  241 
Correction   of  obvious  errors,  23,  422 
English  and  French  text,  23,  371 
Repeal  by  Implication,  2  3 ,  487 
Examples,  23,487,488 
In  general,  23,  487 
Manifest  repugnancy,   23,488 
Matters  omitted  in  new  law,  23,  488 
What  statutes  are  repealed  by  impli- 
cation, 23,  487 
Where  designed  to  create  new  and 
independent  system,  23,  487 
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Revised  Statutes 

Presumption     as     to     unnecessary 
change  of  law,  23,357 
Same  language,  23,  370 
Collusion 

Journals,  23,  193 
Common  Law 

As  to  statutes  in  derogation  of  common- 
lanu  right,  see  infra.  Strict  Con- 
struction. 
Common  right,  see  infra.  Strict  Con- 
struction, 
Computation  of  Time 

As  io  the    time  for  taking  effect,  see 
infra.  Time  of  Taking  Effect. 
Constitutional  Law,  see  Constitutional 
Law. 
See  generally   infra.  Validity    and 

Effect. 
See  infra.  Amendment  ;  Titles  and 
Subjects   under   Constitutions. 
Presumptions  in  Favor  of  Constitution- 
ality of  Statutes,  3 ,  674;   1 1 ,  367,  368; 

23,  349 

Benefit  of  doubt,  23,  351 

Broad  construction,  23,  352 

Constitutional  construction  must  be 

adopted,  23,  349 
Doubt  as  to  true  interpretation  of 

constitution,  23,  351 
Examples,  23,  349-353 
Exercise  of  doubtful  power,  23,  351 
Forced  construction,  23,  353 
How  doubt  may  arise,  23,  351 
Implications  to  destroy  statute,  23, 

353 
Implication  to  sustain  a  statute,  23, 

353 
In  general,  23,  349 
Prospective  statutes,  23,  350 
Restricted  construction,  23,  352 
Retroactive  statute,  23,  350 
Statutes  susceptible  of  two  construc- 
tions, 2  3 ,  349 
Where   doubt  exists   as  to   constitu- 
tionality, 23,  351 
Provision  that  Act  Shall  Contain  no  More 
than  One  Subject,  23,  270 
See   infra.   Titles  and  Subjects 
under  Constitutions. 
Construction,  23,  296 

Adopted  statutes,  11,  521 

All  parts    of    statute   to  be  construed 

together,    1 1 ,  366 
Amendments,  23,  285 

Amended  act  to  be   read   as  though 

originally  so  enacted,  23,  285 
Change  of  language,  23,  372,  373 
Construction  harmonizing  with  gen- 
eral tenor  of  act,  23,  286 
Effect  of  repeal  of  original  statute, 

23.  285 
Examples,  23,  285,  286 
In  general,  23,  285 
Intent  of  legislature,  23,  285,  286 
Language  that  has  received  judicial 
construction,  23,  285 
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Construction —  Cotit'd 
Amendments —  Cont'd 

Misuse  of  the  old  law,  23,  285 
Remedy  proposed,  23,  285 
Rights  under  original  statutes,  2  3 ,  285 
Statute   and  amendment  viewed  as 

one  act,  23,  285 
Where  parts  of  the  old  law  are  re- 
peated they  are  not  considered  as 
repealed  and  reenacted,  23,  285 
Word  "herein,"   23,285 
Associated  Words,  23,  439 

See  infra,  ExPRESSio  Unius  est 
ExcLusio  Alterius;  Inferior 
Does  Not  Include  Superior  ; 
NosciTUR  A  Sociis ;  Reddenda 
Singula  Singulis. 
By  executive,  3,  686 
Change  of  Language,  23,  372 

Deliberate  and  material  change,  23, 

373 
Effect  given  to  intent,  23,  373 
Examples,  23,  372-374 
Immaterial  changes,  23,  372 
Omission  of  material  words,  23,  372 
Presumptions,  23,  372 
Chapter  and  Section  Headings  as  Aid  to 
Construction,  3,  109;  23,  332 
Considered  as  preambles,  23,  332 
Effect,  23,  333 
Examples,  23,  332,  333 
,  Reference  to  particular  heading,  23, 

333 

Weight  in  interpretation,  23,  333 
Charter  of  corporation,  23,  396 
Compared   with   wills    and    contracts, 

II,  522 
Contemporaneous  Circumstances  as  Aid 

to,  23,336 

Ancient  statute,  23,  337 

Contemporaneous  legislation, 23, 314 

In  general,  23,  336 

Purpose  of  enactment,  23,  336,  337 

Traditional  history,  23,  337 

While  bill  is  pending,  23,  336 
V        Context,  23,  306 

An  act  and  its  atnendments,  see  in- 
fra, Amendment. 

Act  embodying  several  distinct  acts, 
23,  308 

Code,  23,  308 

Conflict  of  different  parts  of   same 
act,  23,  311 

Correcting  mistakes,  23,  308 

Effect  of  all  the  language,  23,  309 

Effect  of  every  clause,  23,  309 

Examples,  23,  306-311 

In  general,  23,  306 

Meaning  of  a  word  identical  in  all 
places,  23,  310 

Presumption    that   words   are    used 
with  same  meaning,  23,  310 

Revised  laws,  23,  308 

Section  to  be  first  consulted,  23,  307 

Supplying  omissions,  22,  308 

Where  one  part  is  obscure,  2  3 ,  306 
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Whole     act     expanding    particular 

clause,  2  3 ,  308 
Whole     act     restricting     particular 
clause,  23,  308 
Correction  of  Obvious  Errors,  23,  421 
Actual  intent  of  legislature,  23,  422 
Amendatory  acts,  23,  422 
Codes,  23,  422 
Compilations,  23,  422 
Erroneous  description,  23,  421 
Examples   of  errors  corrected,    23, 

421,  422 
Limitation,  23,  422 
When  court  may  correct  errors,  23, 
421 
Declaratory  statutes,  23,  143 
Effect 

On  all  the  language,  23,  309 
On  every  clause,  23,  309 
Proviso  or  saving  clause  totally  re- 
pugnant to  enactment,  23,  438 
Elimination  of  words,  1 1 ,  366 
Eminent  Domain 

Delegation   of    power  strictly   con- 
strued, 23,394 
Evasions,  2  3 ,  472 

Construction  to  defeat,  23,  473 
Examples,  23,  472,  473 
In  general,  23,  472 
Limitations  of  the  rule,  23,  472 
Exceptional    construction,   see    infra. 

Exceptional  Construction. 
Exceptions,  see  infra.  Provisos,  Ex- 
ceptions, AND  Saving  Clauses. 
Exemplary  damages,  23,  378 
Forfeiture,  23,  378 

In  derogation  of  common  rignt,  23, 
383 
Freight  statutes,  8,  925 
Garnishment,  8,  1104 

Analogous  to  custom  of  London,  8, 

1 105 
Cases  not  contemplated,  8,  1105 
Derogation  of  common  law,  8,  1104 
Extending  remedy  beyond  provisions 

of  statute,  8,  11 05 
Liberal  construction,  8,  1104 
Retrospective  operation,  8,  1104 
General   and    particular   statutes    and 

clauses,  23,  422 
General  Law  and  Special  Act,  2  3 ,  422 
Cases  where  it  was  held  no  repeal 

was  intended,  23,  431 
Examples,  23,  422-426 
General  act  necessarily'  inconsistent 

with  prior  act,  23,  426 
General   act  repeated  pro  tanto  by 

subsequent  special  act,  23,  430 
Illustrations  of  repeal,  23,  430 
In  general,  23,  422 
Whether    general    law    will    repeal 
special  act,  23,  422 
General  means  of  Learning  Intent,  2  3 ,  306 
See   infra,   Chapter     Headings; 
Journals;     Motives    of     Legis- 
lators; Presumptions;  Punctua- 
tion ;  Titles. 
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General  rules,  1 1,  36J 

Generic   term  including  male  and  fe- 
male, I,  207 

Gramniatical  Construction,  23,  36S 
Effect    of  bad    grammar,    23,    368, 

369 
Examples,  23,  368-370 
General  words  and  expressions,  23, 

370 
Improper  tense,  23,  369 
In  general,  23,  368 
Intent   of  legislature  must   prevail, 

23,  368 
"Or"  and  "  And,"  23,  370 

See  And. 
Qualifying  words,  23,  369 

History  of  BUI  as  Aid  to  Construction,  2  3 , 
336 

Ancient  statute,  23,  337 
In  general,  23,  336 
Purpose  of  enactment,  23,  336,  337 
Traditional  history,  23,  337 
While  bill  is  pending,  23,  336 

Implication 

As  to  repeal  by  implication^  see  infra^ 
Repeal. 

Ineffectiveness,  23,  364 

Intention  of  the   legislature,  11,  367; 
23,  297 

Interpolation  and  Elimination,  23,  418 
Elimination   of  words   and   phrases, 

23,  420 
Examples,  23,  418-421 
In  general,   23,  418 
Strict  construction,  23,  420 
Supposed   intention   of     legislature, 

23, 418 
Transposition,  23,  420 
Where  intention   is  ascertained  with 
reasonable  certaint}',  23,  418 

Journals  as  Aids  to  Construction,  2  3 ,  335 
Examples,  23,  335-336 
In  general,  23,  335 
Journals  of  congress,  23,  335 
Journals  of  conventions,  23,  336 
Meaning  of  act  doubtful,  23,  336 
Whether  court  may  refer  to  journal, 

23.  335 
Legislative  Construction,    11,368;  23, 

343 

General  definitions   in  statutes,   23, 

345 
In  general,  23,  343 
Misconception  as  to  jurisdiction,  23, 

345 
Provisions   of  code  and    general  re- 
vision of  statutes,  23,  345 
Repeal  and  reenactment,  23,  345 
Retrospective  operation,  23,  344 
Statutes  containing  an  interpretation 

clause,  23,  345 
Statutes     displaying     an    erroneous 
conception  as  to  preexisting  statute, 

23.  344 
Subsequent  statutes,  23,  315 
Weight  allowed  in  the  construction 

of  doubtful  language,  23,  344 
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Whether    expression     has     judicial 
force,  23,  344 
Liberal  construction,  see   infra.  Lib- 
eral Construction. 
Lis  pendens  statutes,  13,  894 
Literal  Construction,  23,  298,411,412 
Absurdity,  2  3 ,  364 
Adding    to    or    taking    away    from 

statute,  23,  303 
Assumption  that  words  are  used  in 
their  popular  and   common  accep- 
tation, 23,  298-326 
Construction  of  interpretation  clause, 

23,  346 

Construction  which  leads  to  absurd 
and    mischievous   results,  23,   299 

Departure  from  plain  language  an 
assumption  of  legislative  power, 
23,  299 

Duty  of  court,  2  3 ,  302 

Dut\'  of  legislators,  23,  343 

Eflfect  of  statutory  provisions  as  to 
interpretation,  23,  346 

Examples,  23,  299-305 

Inconvenience,  23,  360-361 

Ineffectiveness,  23,  364 

Injustice,  23,  361 

Intention  must  be  followed,  23,  359 

Language  precise  and  unambiguous, 
but  incapable  of  reasonable  mean- 
ing, 23,  304 

Liberal  construction,  23,  411 

Motive  of  legislature,  23,  302 

No  departure  from  plain  meaning, 
2  3 ,  299 

Precise  language,  23,  304 

Question,  what  the  legislature  said, 
2  3 ,  302 

Remedial  statutes,  23,  414 

Statutes  of  limitations,   23,  301,  304 

Statutory  definition,  23,345 

What  language  requires  the  court  to 
resort  to  secondary  rules  of  con- 
struction, 23,  305 

Where  language  is  clear,  admitting 
of  but  one  meaning,  23,  298 

Where  no  absurdity  or  inconvenience 
will  arise  from  following  plain  lan- 
guage, 23,  302 

Whether  literal  construction  may 
defeat  object  of  the  act,  23,  301 

Wisdom  and   policy  of  the  statutes, 
23,  302 
Mandatory    or    directory^   see    infra, 

Mandatory  or  Directory. 
Marginal  notes  as  aids  to  construction, 

23,  333  ,  ,  „ 

Married  Women  s  Acts,  14,  614 ;  23,  389 
Compliance  with  formalities,  14,618 
"  Concern,"  14,  616 
Conflict  of  laws,  14,  618 
Contracts,  23,  390 
Contracts  between  husband  and  wife, 

23,390 
Contracts   in   equity   under    married 

women's   separate    property    acts, 

14,615 
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Construction —  Cont'd 

Married  Women's  Acts — Cont'd 

Contracts  "with  reference  to,"   14, 

616 
Contracts  "  with  respect  to,''  14,  616 
Effecting  purpose  of  legislature,  23, 

389 
Examples  of  contracts,  14,  614-618 
Execution  in  certain  way,  14,  618 
General  rule,  14,  614-618 
"Hold,  enjoy,  and  possess  her  prop- 
erty as  if  sole,"  14,  616 
Husband  and  wife,  23,  390 
Incidents  of  marriage,  23,  391 
Liberally  construed,  23,  390 
"  Relate  to,"  14,  616 ■ 
Restriction  implied,  14,  617 
Statute    creating    married    women's 
statutory   separate  estate,    14,615 
Statute  expressly    authorizing  mar- 
ried  women   to  contract  as  if  un- 
married, 14,  617 
Statute  expressly  authorizing  or  pro- 
hibiting specified  contracts,  i  4,  617 
Statutes   not   expressly    referring  to 

married  women,  14,  614 
Statutes  Relating  to  Contracts 

Express   power  to  contract  under 
married  women's  separate  prop- 
erty acts,  14,  616 
Implied  power  to  contract   under 
married  wonrien's  separate  prop- 
erty acts,  14,  615 
Strictly  construed,  14,  617 
Suits,  23,  391 

Tenancy  by  entirety,  23,  391 
Validity  of  contracts,  14,618 
Meaning  of  term,  23,  296 
Meaning  of  word  at  time  of  enactment, 

23,327 
Mechanics'  Liens,  15,  179;  23,  392 
Acts  repealed  by  implication,  1 5 ,  182 
In  general,  15,  179 
Liberally  construed,  15,  179 
New  remedy  provided  by  legislature, 

15,  181 
Prospective  laws,  15,  180 
Repeal   before   completion  of  build- 
ing, 15,  181 
Repeal  by  implication,  15,  182 
Repeal  of  lien  laws,  15,  iSi 
Repugnantacts  of  legislature,  i  5, 181 
Retrospective  laws,  15,  180 
Statutes  enacted  subsequent  to  exist- 
ing contract,  15,  181 
Successive  statutes,  15,  1S2 
Misnomer,  1 1,  367 

Motive  of  legislators  as    aids  to    con- 
struction, 23,  337 
Motive  of  legislature  where  language 

is  plain,  23,  302 
Municipal  aid,  23,  396 
Of  recording  acts,  23,  417 
Of  tariff  la-ws,  see  Revenue  Laws. 
Opinions  of  Legislators  as  Aids  to,   11, 
368;  23,  337 
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Individual  legislator,  23.  337 
Opinion   of    subsequent   legislature, 

23,339 
Reference  to  opinions  of  individual 

members,  23,  339 
Remarks  on  passage  of  bill,  23,  338 
Reports  of  committees,  23,  338 
Weight,  23,  337 
Faxl  Materia,  23,  311 
Codifications,  23,  317 
Contemporaneous  legislation, 2  3, 314 
Expired  act,  23,  315 
General  rules,  23,  311 
Illustrations,  23,  313 
Intention  of  legislature,  23,  318 
Limitations  of  the  rules,  23,  317 
Penal  statutes,   23,  317 
Private  acts,  23,  319 
Private  and  general  acts,  23,  315 
Refeal    by    imflication,    see    infra. 

Repeal. 
Repealed  act,  23,  315 
Repealed  clauses  of  a  statute,  2  3,  316 
Revenue  laws,  23,  313 
Revisions,  23,  317 
Section  of  code   referring   to   same 

subject-matter,  23,  314 
Statutes  not  really  in,  23,  318 
Statutes    which   have   already  been 

considered,  23,  317 
Subsequent  statutes,  23,  315 
When  statutes  in,  23,  311 
Whether  the  rule  is  absolute,  23,  318  ' 
Words  and    terms  used    in    another 

act,  23,  316 
Particular    Provisions    Control    General 
Provisions,  23,  426 
Examples,  23,  428,  429 
General  provisions  imposing  duties, 

23,  429 
General  terms  occurring  in   another 

statute,  23,  428 
In  general,  23,  426 
Priority  of  enactment,  23,  429 
Particular  Words  Control  General  Words, 
2  3 ,  426 

Examples,  23,  428,  429 
General  provisions  imposing  duties, 

23,  429 
General  terms  occurring  in  another 

statute,  23,  428 
In  general,   23,  426 
'     Priority  of  enactment,  23,  429 
Police  power,  23,  385 
Popular  Meaning  of  Words,  23,  298,  326 
Action,  -23,  327 
"  Already,"  23,  327 
Assumption  that  words  are  so  used, 

2  3 ,  =99.  326 
"  Children,"   23  ,  327 
Examples,  23,  326,  327 
"  Existing,"  23,  327 
"  Hereafter,"  23,  327 
"Heretofore,"  23,  327 
In  general,  23,  299,  326 
Meaning    at  time   of   passage,    23, 

3^7 
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When  technical  word  given  popular 
meaning,  23,  327 

Words  referring  to  time,  23,  327 
Preamble  as  Aid  to  Construction,  23,  329 

Extending  preamble  clause,  23,  330 

Preamble  clause  clear  and  free  from 
ambiguity,  23,  331 

Preamble  more  extensive  than  enact- 
ing clause,  23,  332 

Preamble  no  part  of  statute,  23,  329 

Preamble  not  as  wide  as  statute,  23, 

331 
Reciting  particular  mischief,  23,  331 
Restraining  preamble  clause,  23,330 
Whether   it  may    be   consulted,  23, 

329 
Tresumptions 

Against  Absurdity,  23,  362 
Examples,  23,  363,  364 
Immediate,  23,  363 
In  general,  23,  362  1 

Language   capable   of  two   mean- 
ings, 23,  362 
Language^lear  and  explicit,   23, 

364 

Wilfully,  23,  364 
Against  Inconvenience,  2  3 ,  360 

Ambiguous  language,  23,  361 

Examples,  23,  360,  361 

III  general,  23,360, 

Language  clear   and    explicit,  23, 
361 
Against  ineffectiveness,  23,  364 
Against  Injustice,  2  3 ,  361 

Added  provisions,  23,  362 

Examples,  23,  361,  362 

In  general,  23,  361 

Manifest  injustice,  23,  361 

Statutes  susceptible  of  itwo   mean- 
ings, 23,  361 
Against  Undue  Exercise  of  Power,  2  3 , 

346 

Binding  citizens  of  another  state, 

23,  346 
Binding    persons    beyond    law   of 

limitations,  23,  34S 
In  Favor  of  Constitutionality ,  3,  674; 
ii>367>  368;  23,  349 
Benefit  of  doubt,  23,  351 
Broad  construction,  23,  352 
Constitutional  construction  must 

be  adopted,  23,  349 
Doubt  as   to  true  interpretation 

of  constitution,  23,  351 
Examples,  23,  349-353 
Exercise  of  doubtful  power,  23, 

3SI 
Forced  construction,  23,  353 
How  doubt  may  arise,  23,  351 
Implication    to    destroy   statute, 

23-  353 
Implication  to  sustain  a  statute, 

23,  3S3 
In  general,  23,  349 
Prospective  statutes,  23,  350 
Restricted  construction,  23,  352 
Retrospective  statutes,  2  3 ,  350 
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Statutes  susceptible  of   two  con- 
structions, 23,  349 
Where   doubt  exists  as    to  con- 
stitutionality, 23,  351 
In  general,  23,  346 
Necessity   of    express   words,  23, 

347 
Real  property,  23,  349 
Statutes   clearly   in    conflict   with 

international  law,  23,  349 
That  legislature  did  not  intend  to 

exceed  its  jurisdiction,  23,  346 
Violating  the  rules  of  international 

laws,  23,  34S 
Against  Unnecessary  Cliauge  of  Law, 

23-357 

Examples,  23,  357,  358 
Express  terms,  23,  357 
In  general,  23,  357 
Necessary'  implication,  23,  357 
Revised  statutes,  24,  357 
As  to  Grammatical  Construction,  23, 
36S 
Effect  of  bad   grammar,  23,   368, 

369 
Examples,  23,  368—370 
General    words    and    expressions, 

23,  370 

Improper  tense,  23,  369 

In  general,  23,  368 

Intent  of  legislature  must  prevail, 
23,  368 

"Or"  and  "And,"  23,  370 
See  And. 

Presumption  that  sentences  are 
used  according  to  their  gram- 
matical import,  23,  368 

Qualifying  words,  23,  369 
As  to  Including  Government,  2  3 ,  365 

Act  for  public  good,  23,  367 

Advancement  of  learning,  etc.,  23, 

367 
Counties,  23,  366 
Discharge  in  bankruptcy,  23,  366 
Eminent  domain,  23,  366 
Examples,  23,  365-368 
Express  words,  23,  365 
In  England,  23,  365 
In  United  States,  23,  365 
Municipalities,  23,  365 
Necessary  implications,  23,  365 
States,  2  3 ,  365 

Statute  of  limitations,  23,  366 
Where  government  is  not  named, 

23,  365 
Where   rights  of  government  are 

not  in  question,  23,  367 
Where  statute  would  impair  rights 

of  government,  23,  365 
Whether    government    bound   by 

statute,  23,  365 
As  to  Jurisdiction  of  Court,  23,  353 
Against   intention    to    oust   court, 

23,  353 
Avoiding  construction  if  possible, 

23,  353 
Effect  of  lost  notes,  23,  355 
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STATUTES— Co«:!W 
Construction —  Cont'd 
Presumptions —  Cont'd 

As  to  Jurisdiction  of  Court — Confd 
Equitable    jurisdiction    conferred, 

23,354 
Examples,  23,  354-35S 
Extension  of  jurisdiction,  23,  356 
Inferior  tribunals,  23,  354 
Jurisdiction  extended  by  necessary 

implications,  23,  356 
Necessary  implications,  23,  355 
Negative  words,  23,  354 
Ousting  court,  23,  353 
Superior  courts,  23,  353 
Same  Language,  23,  370 

Act  which   has   received  judicial 
construction  reenacted,  23,  370 
Code,  23,  371 

English  and  French  text,  23,  371 
Examples,  23,  370,  371 
That  words  are  used  in  same  mean- 
ing, 23,  310 
Private  statutes,  23,422 
Provisos,  see   infra,   Provisos,  Ex- 
ceptions, AND    Saving   Clauses. 
Punctuation  as  Aids  to  Construction,  1 1, 
366,  522  ;  23,  334 
Controlling  effect,  23,  334 
Correction  by  court,  23,  334 
Courts  repunctuating,  23,  335 
Disregarded,  23,  335 
Examples,  23,  334,  335 
Importance    in      construction,     23, 

334 
In  general,  23,  334 
Punctuation  forms   no  part  of  law, 

23,334 
Purpose  and  Object,  23,  319 
Examples,  23,  319-322 
In  general,  23,  319 
Intention  appearing  with  reasonable 

certainty,  23,  321 
Language  considered  with  regard. to, 

23,  319 
Ijimitations    of  the    rule,    23,   321, 

322 
Limiting  general  words,  23,  321 
Particular  expressions,  23,  322 
Words  plainly  expressing  intent,  23, 

321 

Question  for  the  court,  1 1 ,  242 
.  Recording  Acts,  20,  52S 

Retrospective  effect,  20,  529 
Whether  strict  or  liberal,  20,  529 

Repealing  clause,  23,  479 

Reports  of  committees,  23,  338 

Restrictive  laws,  4,  725 

Retrospective     lavis,    see    Retroac- 
tive Statutes. 

Same  Language,  23,  370 

Act  which  has  received  judicial  con- 
struction reenacted,  23,  370 
Code,  23,  371 

English  and  French  text,  23,  371 
Examples,  23,  370,  371 
In  general,  23,  370 
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Saving  clauses,  see  infra.  Provisos, 
Exceptions,  and  Saving 
Clauses. 

Schedule,  23,  334 

Special  act  referring  to  or  incorpo- 
rating a  general  one,  23,  432 

Stare  decisis,  23,  31 

Statute  of  Limitations,  i  3,  692 

Where  language  admits  of  but  one 
meaning,  23,  301 

Statutes  imposing  additional  liability 
upon  stockholders,  23,  S69 

Statutory   submissions   to   arbitration, 

2  3,394- 
Strict  construction,  see  infra,  Liberal 

Construction;  Strict  Construc- 
tion. 
SubJect-IVIatter,  2  3 ,  322 

General  words  expanded,  23,  322 

General  words  restricted,  23,  322 

In  general,  23,  322 

"  Inhabitant,  resident,  owner,  occu- 
pier,   etc.,"  23,   323 

"  Persons,"  23,  323 
Subjects,  23,  296 
Taxation,  23,  395 

See  infra,  Taxation. 

Derogation  of  property  rights,  2  5 ,  77 

Directory  provisions,  25,  78 

Law  capable  of  more  than  one  con- 
struction, 25,  77 

Mandatory  provisions,  25,  79 

Method  prescribed  by  law,  25,  76 

Retrospective  legislation,  25,  75 
Technical  Words,  1 1,  366;  23,  324 

Act  relating  to  commerce,  23,  324 

Examples,  23,  324,  325 

Infamous  crimes,  23,  325 

Intention  of  legislature,   23,  325 

Legal  process,  23,324 

Legal  terms,  23,  324 

Limitation  of  the  rule,  23,  325 

Month,  23,  325 

Revenue  laws,  23,  324 

When  technical  words  given  a  popu- 
lar meaning,  23,  325,  327 

When  technical  words  given  a  tech- 
nical meaning,  23,  324 

Where  common -law  words  are  used 
in  defining  a  crime,  4,  648 

Words  construed  with  reference  to 
subject-matter,  23,  324 

Words  which  have  acquired  a  par- 
ticular legal  meaning,  23,  324 
Title  as  Aid  to,  23,  327 

Controlling  express  words,  23,  329 

Extending  or  restraining  positive  pro- 
visions, 23,  328 

In  England,  23,  327 

In  state  where  constitution  provided 
that  subject  shall  be  expressed  in 
title,  23,  329 

In  United  States,  23,  328 

Title  no  part  of  act,  23,  327 

Title  part  of  act,  23,  329 

Where  there  is  no  ambiguity  in  the 
statute,  23,  328 
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Whether  title  taken  into  considera- 
tion, 23,  327 
Words    of    enacting    clause     larger 
than  those  of  title,  2  3 ,  329 
Usage  and  Contemporaneous  Construc- 
tion, 23,33^ 

Stare  decisis,  see  Stare  Decisis. 
Ancient  statutes,  23,  339;  27,  8o5 
Conflicting  construction,  23,342 
Construction  hy  inferior  court,   23, 

342 
Contemporary  usage,  23,  340 
Declaratory  statutes,  23,  340 
Different  interpretations  in  different 

localities,  23,  343 
Practice  must  have  been  general  and 

public,  23,  343 
Practice  of  officers,  23,  340 
Presumption  of  constitutionality,  23, 

343 
Professional  usage,  23,  340 
Reenactment,  23,  340 
Refusal  of  court  to  follow  practice, 

23,341 

Statute  applicable  to  a  particular 
place,  23,  343 

Weight  attached  to,  23,  339 

Where  interpretation  in  accordance 
with  established  practice  would 
result  in  great  mischief,  2  3 ,  342 

Where  language  is  apparently  am- 
biguous, 23,  342 

Whether  controlling  upon  the  courts, 

23,  341 
Usages  and  Customs,  2  7 ,  S06 

Ancient  statutes,  23,  339;  27,  8o5 
Examples,  27,  806,  807 
In  general,  27,  806 
Modern  statutes,  27,  806 
Various  words  and  phrases,  see  Words 

AND  Phrases. 
Void  and  voidable,  28,  475 
Where  Meaning  Is  Ambiguous,  23,305 
See    infra.   Chapter    Headings; 
Journals;    Motives   of   Legis- 
lators;   Presumption;    Punc- 
tuation; Titles. 
In  general,  23,  305 
Literal  meaning  of  law,  23,  305 
Words  or  clauses  taken  distributively, 
23i  444 
Contemporaneous      circumstances,       see 

infra.  Construction. 
Contemporaneous  legislation,  23,  314 
Context,     see     infra.     Construction; 

Noscitur  a  Sociis. 
Contingency,  see  infra.  Time  of  Tak- 
ing Effect! 
Contract 
Effect  of  Repeal  of  Statute,  2  3 ,  505 
Contract   against  public  policy,  23, 

505 
Examples,  23,  505,  506 
In  general,  23,  505 
Obligation  of  contract,  23,  505 
Where   statute   has   become  part  of 

contract,  23,  505 
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Copyright  Laws 

Whether  mandatory  or  directory,  23, 
467 
Corporations 

Constitutional  provisions  requiring  that 
subject  shall  be  expressed  in  the 
title,  23,  246 
Constitutional  Provisions  that  Statutt 
Shall  Contain  no  More  than  One  Sub- 
ject 

Act  incorporating  three  distinct  cor- 
porations, 23,  274 
Costs 

Strict  construction  of  statutes  imposing, 
23,  401 
Counties 

Constitutional  Provisions  Beciuirlng  that 
Subject    Shall  Be  Expressed  In  Title, 
23,  250 
Act   to   authorize   the   formation    of 

new  counties,  23,  251 
Act    to     increase    boundaries,     23, 

250 
County  boundaries,  23,  251 
County  Officers,  23,  253 
Title  insufficient,  23,  253 
Title  sufficient,  23,  253 
Examples,  23,  250-253 
Germane  matters,  23,  250 
In  general,  23,  250 
Miscellaneous   county    matters,    23, 
252 
Constitutional  Provisions    that    Statute 
Shall  Contain  no  More  than  One  Sub- 
ject, 23,  270,  272 
Boundary  lines,  23,  271 
County  seats,  23,  270 
Examples,  23,  270,  271 
In  general,  23,  270 
Counting  upon  a,  4,  331 
Courts 

As  to  presumptions  against  ousting 
courts  of  jurisdiction,  see  infra.  Con- 
struction. 
Constitutional  Provisions  Requiring  that 
Subject  Shall  Be  Expressed  in  Title, 
23,  266 

Examples,  23,  266-268 
General  titles,  23,  266 
Insufficient  titles,  23,  267 
Justice  of  the  court,  23,  267 
Criminal  Law 

As  to  the  strict  construction  of  penal 
statutes,  see  infra.  Penal  Stat- 
utes. 
Constitutional  Provisions  Requiring  that 
Subject  Shall  Be  Expressed  in  Title, 
23, 262 
Examples    of    insufficient     criminal 

statutes,  23,  265 
Examples  of  valid  criminal  statutes, 

23,  263-265 
In  general,  23,  262 
Specification    of    particular    crimes 

and  offenses,  23,  262 
Title,  "an   act  to  establish  a  code  of 
criminal  procedure."  23.  263 
,  01.  il. 
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STATUTES— Co«i!'rf 
Criminal  Law —  Cont'd 

Constitutional  Provisions  Requiring  that 
Subject  Shall  Be  Expressed  in  Title 
— Cont'd 

Title,    "  crimes    and    criminal    pro- 
cedure," 23,  263 
Constitutional  provisions  that  statutes 
shall  contain  no  more  than  one  sub- 
ject, 23,  272 
Repeal  of  Statute,  23,  512 

After  conviction  but  before  sentence, 

23.513 
In  general,  23,  512 
Offenses  committed   before    passage 

of  the  act,  23,  512 
Validity    of    criminal      proceedings 
taken  afterward,  23,  513 
Criminal  Procedure 
Constitutional  Provisions  Requiring  that 
Subject   Shall  Be  Expressed  in  Title, 
23 1  262 
Examples    of    insufficient     criminal 

statutes,  23,  265 
Examples  of  valid  criminal  statutes, 

23,  263-265 
In  general,  2  3 ,  262 
Specification  of  particular  crimes  and 

offenses,  23,  262 
Title,  "  an  act  to  establish  a  code  of 

criminal  procedure,"  23,  263 
Title,  "  crimes  and   criminal  proce- 
dure," 23,  263 
Cumulative  remedies,  23,  393 
Death 

Construction     of    statutes    giving     an 
action  for  death,  23,  401 
Declaratory,  23,  143,  449 

Affecting  judicial  procedure,  23 ,  450 
Affirmative,  23,  143 
Definition,  23,  143 
Effect  on  repeal,  23, 143 
Examples,  23,  143 
Force,  23,  143   - 
Waiving  benefit,  23,  143 
Changing  existing  laws,  23,  449 
Constitutionality  of,  3,  682 
Construction,   see    infra,   Construc- 
tion. 
Definition,  23,  143 
How  far  binding  on  courts,  3,  759 
Negative,  23,  144 
De  Facto  Legislature,  23,  158 

Where  de  jure  legislature  continues 
to  exert  and  exercise  its  rights,  23, 

158 
Where  de  jure  officer  is  forced  to  retire, 

23,  157 
Which  legislature  will  courts  recognizie, 

23i  158 
Defective  statutes,  23,  228 
Definition,  23,  143 
Directory,  see  infra.  Mandatory  or 

Directory. 
Dogs 

Construction  of  act  giving  double 
penalty  for  injuries  by,  23,  416 
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Drains  and  Sewers 

Constitutional      provisions      requiring 
that  subject  shall  be  expressed  in  the 
title,  23,  242 
Effect,     see      infra.     Validity      and 

Effect. 
Elections 

Constitutional     provisions  '   requiring 
that   subject  shall   be   expressed   in 
the  title,  23,  242 
Constitutional  provisions  that  statutes 
•  shall  contain  no  more  than  one  sub- 
ject, 23,  273 
Eminent  Domain,  23,  366 

Strict  construction,  23,  394 
Employees 

Constitutional  provisions  requiring 
that  subject  shall  be  expressed  in  the 
title,  23,  242 
Constitutional  provisions  that  statute 
shall  contain  no  more  than  one  sub- 
ject, 23,  273 
Enabling  Act 

To  cure  defects  in  corporate  organiza- 
tion, 4,  198 
Enacting  Clause,  3,  279;  23,  163 

Constitutional  provision   as  to   form  of 

enacting  clause,  23,  163 
Necessity,  23,  163 
Omission,  23,  220 
Style,  23,  163 
Validity,  23,   164 
Enactment,    see     infra,    Amendment; 
Enrolled    Bill;    Legislature; 
Readings. 

Authentication,  see  infra.  Authenti- 
cation. 
Legislative  Journals,  see  infra,  Jour- 
nals. 
Application   of  legislative    power,    6, 

282 
Compliance   with    constitutional   pro- 
visions, 23,  199 
Delegation  of  Legislative  Power,  i  g,  462 
Delegating  powers  to  another  body, 

I  9,  462 
Delegation  by  municipality,  ig,  464 
In  general,  ig,462 
Municipal  corporations,  ig,463 
Vote  of  the  people,  ig,  464 
Executive  Functions,  23,  180 

Allowing  bill  to  become  a  law  through 

inaction,  23 ,  180 
Approval,  23,  180,  184 

Change  of  bill  upon  passage,  23, 

185 
Conclusiveness  of  signature,   23, 

184 
Governor's    assent  where    statute 
requires  every  bill  to  be  sealed 
with  the  great  seal  of  the  state, 
8,  1404 
Necessity   of  return    of  approved 

bill,  23,  185 
Notice  of  approval,  23,  185 
Omission     of   unessential    words, 
23,  186 
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Signature  by  governor,  23,  1184 
Statute  changed  in  part,  23,  186 
Variance   in    bill    approved,     23, 

185 
Variance  in  title,  23,  186 
Where  added  or   changed  part  is 
distinguishable,  23,  186 
Disapproval,  23,  iSo 
Enactment    without    executive    ap- 
proval, 23,  189 
In  general,  23,  180 
Passage  over  veto,  2  3 ,  190 
Qualified  veto  power,  23,  181 
Return,  23,  186 

Approving  of  part  and  objecting  to 

part,  23,  187 
Constitutional    requirements,   23, 

186 
Delivery   to  presiding  officer,  23, 

188 
In  .general,  23,  186 
Mode,  23,  187 
Objections,  23,  187 
Prevention  by  Adjournment,  2  3 ,  188 
Adjournment  from    da5'ito  day, 

23,  189 
Adjournment  must  be  final,  23, 

189 
Allowing  bill  to  become  a  law, 

23.  189 
Effect  of  filing  bill,  23,  189 
Extension  of  time,  23,  188 
Parol  evidence  to  show  adjourn- 
ment, 23,  189 
Purpose  of  limitation   as  to  time, 

23,187 
Signature,  23,  187 
Sufficiency  of  objections,  23,  187 
Time  within  which  return  may  be 

made,  23,  187 
Where    legislature  has    adjourned 
or  is  taking  a  recess,  23,  1S8 
Time  Allowed  for  Deliberation  and  Ac- 
tion, 23,  182 

Effect  of  Adioumment,  23,  182 
Approval  and  adjournment,  23, 

182 
Provision    that    governor    shall 
have  a  further  specified  time 
after  adjournment,  23,  183 
Time    after     adjournment,    23, 
182 
From  three  days  to  ten,  23,  184 
How  specified  time  computed,  23, 

184 
Meaning  of  day,  23,  184 
Qiiestion  of  law  and  fact,  23,  184 
Veto  power,  13,  181 
Extra  session  of  legislature,  3,  692 
Filing  of  enrolled  bills,  23,  190 
Introduction,  23,  163 

After  specified  time  in  session,  23, 

Amendment  changing  original  pur- 
pose of  bill,  23,  165 

Calling  a  new  measure  an  amend- 
ment, 23,  165 
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Enacting  Clause,  23,  163 

Constitutional    provisions     as     to 
form  of  enacting  clause,  23,  163 

Necefssity,  23,  163 

Style,  23,  163 

Validity,  23,  163 
First  steps  in  enactment  of  statute, 

23,  163 
Necessity  of  bill,  23,  164 
Necessity  of  title,  23,  163 
Notice  of  introduction,  23,  163 
Substitute  having  no  connection  with 

original,  23,  165 
Where  bill  may  originate,  23,  164 
Legislative  Power  of  Recall,  23,  179 
By  single  branch,  23,  179 
Examples,  23,  179,  180 
In  general,  23,  179 
Joint  resolution,  23,  180 
Practice  of  permitting  recall,  23,  180 
Omission  of  unessential  words,  2'3, 1S6 
Passage,  23,  168 
Actual  Passage,  23,  168 

Concurrence  of  number  of  mem- 
bers required,  23,  168 

Effect  of  protest  on   passage,  23, 
169 

How  quorum  ascertained,  23,  170 

Majority  vote  of  all  elected  mem- 
bers, 23,  169 

Majority  vote  of  quorum,  23,  159 

Necessity,  23,  168 

Two-thirds  vote,  23,  170 

Validity  of  act,  23,  169 
Yeas  and  Nays  on  Final  Passage,  23, 

171 

Amendment,  23,  172 

Constitutional  provisions,  23,    171 

Effect  of  failure  of  compliance,  23, 
172 

Entering  yeas  and  nays  on  journal, 
23,  171 

Necessity  of  yea  and  nay  vote,  23, 
171 

Rules  of  each  house,  23,  173 
Passage  over  veto,  2  3 ,  190 
Presentation  to  Executive,  23,  176 

Allowing  governor  to   have  control 

of  bill,  23,  178 
Constitution   dispensing  with   pres- 
entation, 23,  176 
Entering     presentation    in    journal, 

23,  178 
In  Massachusetts,  23,  176 
In  New  Hampshire,  23,  177 
Leaving  bill  at  office,  23,  176,  177 
Legislative  Power  of  Recall,  23,  179 

By  single  branch,  23,  179 

Examples,  23,  179,  180 

In  general,  23,  179 

Joint  resolution,  23,  180 

Practice  of  permitting  recall,  23, 
180 
Necessity,  23,  176 
Necessity  of  record  of  presentation, 

23,  179 
Recording  presentation,  23,  178 
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STATUTES— C(j«/'rf 

Enactment —  Confd 

Presentation  to  Executive — Cont'd 

Whether    personal     presentation    is 
necessary,  23,  176/ 

Presumption   of  regularity  of  legisla- 
tive proceedings,  i  g ,  50 

Presumption  that  provisions  of  statute 
have  been  complied  with,  23,  210 

Record,  20,  474 

Signing  by  Presiding  Officers,  23,  173 
Act  passed  over  the  governor's  veto, 

23,  17s 
Bill  not  actually  passed  by  legisla- 
ture, 23,  176 
Constitutional  provisions,  23,  173 
Enrolled  bill,  23,  173 
Immaterial  variance,  23,  176 
Mandatory  nature  of  provisions,  23, 

173 
Necessity,  23,  173 
Required  by  usage,  23,  176 
I         What  provisions  are  directory  only, 

23,  174 
Where  constitution  does  not  require 
it,  23,  176 
Without  executive  approval,  23,  189 
Enrolled  Bill,  23,  196 

Evidence  to  Impeach,  23,  199 

Compliance  with  constitutional  pro- 
visions, 23,  199 
Conclusiveness  of  BUI,  2  3 ,  202 

Constitutional     provisions     as    to 

journals,  23,  206 
First  view,  23,  202 
In  California,  23,  203 
In  Connecticut,  23,  203 
In  England,   23,  206 
In  Illinois,  23,  203 
In  Indiana,  23,  203,  204 
In  Louisiana,  23,  204 
In  Maine,  23,  204 
In  Mississippi,  23,  204 
In  Nevada,  23,  204 
In  New  Jersey,  23,  204 
In  New  York,  23,  204 
In  North  Carolina,  23,  206 
In  Pennsylvania,  23,  202 
In  Texas,  23,  206 
In  United  States,  23,  202 
In  Vermont,  23,  206 
Purpose   of    constitutional   provi- 
sions as  to  journals,  23,  206,  207 
Decisions  recognizing   enrolled   bill 

as  conclusive,  23,  200 
Decisions  recognizing  that  bill   may 
be  impeached  by  journals,  23,  200 
Impeachment  by  Journal,  2  3 ,  208 
Constitutional    requirements,    23, 

208 
Entries    which    journal     did    not 

show,  23,  210 
Generally,  23,  208 
Identity  of   bill  with  that  passed, 
23,  208,  210 
\  In  Alabama,  23,  208 

In  Arkansas,  23,  208 


686 


In  Colorado,  23,  208 
In  Dakota,  23,  208 
In  Florida,  23,  208 
In  Illinois,  23,  208 
In  Iowa,  23,  209 
In  Kansas,  23,  209 
In  Kentucky,  23,  209 
In  Maryland,  23,  209 
In  Michigan,  23,  209 
In  Minnesota,  23,  209 
In  Missouri,  23,  209 
In  Nebraska,  23,  209 
In  New  Hampshire,  23,  209 
In  Ohio,  23,  209 
In  Oregon,  23,  209 
In  South  Carolina,  23,  209 
In  Tennessee,  23,  209 
In  Virginia,  23,  210 
In  West  Virginia,  23,  210 
In  Wisconsin,  23,  210 
In  Wyoming,  23,  210 
Journals  lost  or  destroyed,  23,  212 
Presumption  that  requirements  of 
,     constitution  were  valid,  23,  210 
Provisions  which  expressly  or  by 
implication    make   journals  evi- 
dence, 23,  212 
Public  policy,  23,  213 
Reason  for  the  rule,  23,  212 
Where   journal    shows    failure  to 
comply  with  constitution  though 
it  need  not  have  shown  it,  23,  211 
Journal,  23,  199,  200 
Motive  of  legislature  in  passing  the 

bill,  23,  200 
Parol  evidence,  23,  198 
Second  view,  23,  208 
Sufficiency,  23,  198 
What  evidence    is    competent,    23, 
199,  200 
Filing  of  enrolled  bills,  23,  190 
Prima  Facie  Validity,  23,  196 

Clearness  of  evidence  to  overthrow, 

23,  198 
Control,  23,  196 
Differing  from   printed  statute,   23, 

195,  igiS 
Engrossed  bill  as  evidence,  23,  196 
In  Illinois,  23,  199 
Journals  to  contradict,  23,  197 
Parol  evidence,  23,  198 
Presumption  as  to  authenticity,  23, 

196 
Where     the     bill    is    not    properly 
authenticated,  23,  198 
Equitable  jurisdiction,  23,  354 
Errors 

As  to  the  correction  of  obvious  errors, 
see  infra.  Construction. 
Evasions,  23,  472 

Construction  to  defeat,  23,  472 
Examples,  23,  472,  473 
In  general,  2  3 ,  472 
Limitations  of  the  rule,  23,  472 
Evidence,  see  infra.   Authentication  ; 
Enrolled  Bill;  Journals;  and  see 
Books  as  Evidence. 
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Statutes  as  Evidence,  23,  229 
Examples,  23,  229 
In  general,  23,  229 
Becltals,  23,  229 

In  private  statutes,  23,  229 
Of  former  statute,  23,  229 
Exceptional  Construction,  2  3 ,  417 

Acts  by  virtue  of  a  statute  shall  not  be 

actionable,  23,  418 
Acts  under  a  statute  shall  not  be  action- 
able, 23,  418 
Correction  of  Obvious  Errors,  23,  42 1 
Actual  intent  of  legislature,  23,  422 
Amendatory  acts,  23,422 
Codes,  2  3 ,  422 
Compilations,  23,  422 
Erroneous  description,  23,421 
Examples   of  errors   corrected,    23, 

421,  422 
Limitation,  23,  422 
When  court  may  correct  errors,  23, 
421 
In  general,   23,417 
Interpolation  and  Elimination,  23,  418 
Elimination   of   words  and  phrases, 

23,  420 
Examples,  23,418-421 
In  general,  23,  418 
Strict  construction,  23,  420 
Supposed    intention   of    legislature, 

23>  418 
Transposition,  23,  420 
Where  intention  is  ascertained  vv'ith 
reasonable  certainty,  23,418 
Exceptions,   see   infra.  Provisos,  Ex- 
ceptions, AND  Saving  Clauses. 
Executive  Functions,  see  infra,   Enact- 
ment. 

After  statute  takes  effect,  23,  213 
Exemplary  damages,  23,  378 
Exemplification,  7,  481 
Exemptions 

Strict  constructions,  23,  399 
Expressio  Unius  est  Excluslo  Alterius,  2  3 , 
446 
Cases  mentioned  by  way  of  examples, 

23,447 
Criminal  statutes,  23,  447 
Examples,  23,  446,  447 
Exclusion  of  one  subject  or  thing,  23, 

447 
Intention  of  legislature,  23,447 
Limitations,   23,  446 
Extra  session,  see  infra.  Legislature. 
Porelgn,  8,  435 

Foreign  latvs,  see  infra,  Pleading  ; 

Proof. 
Construction    question    for    court,   1 1 , 

242 
Extra-territorial  force  of  laws,  3,  508 
Suits  upon,  3,  522 
Porfeltures,  2  3 ,  378 

Effect  of  Repeal  of  Statute,  23,  507 
Common-law    recovery   for   wrong, 

23,  510 
In  general,  23,  507  ' 
No  vested  rjght  in  penalties,  23,  510 
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Penalties  recoverable  in  civil  action, 

23.S09 
Recovery    on  common-law    ground, 

23,  Sio 
Whether  action  has  been  begun,  23, 

509 
In    derogation  of    common  right,  23, 

383 
Fraud 

Construction  of  acts  for  the  suppres- 
sion of,  23,  416 

Journals,  23,  193 
French  text,  23,  371 
Gaming  Laws 

Constitutional  provisions  requiring  that 
subject   shall    be    expressed    in   the 
title,  23,  242,  243 
General,  see  infra.  Special  and  Local 

Statutes. 

/»  sense  of  public,  see  i?ifra.  Public. 
General  Act,  2  3 ,  148 

Contradistinguished  from   special,  23, 
148 

Definition,  23,  148 

Effect   and    not    form    determines    its 
character,  23,  151 

Examples,  23,  148-153 

How  to  determine  whether  act  is  gen- 
eral, 23,  148 

Law  prohibiting   passage  of  a  special 
act,  23,  148 

Opposed  to  local,  23,  148 

Pro  tanto  repeal  by  special  act,  23,430 

Repealing  special  act,  23,  432 

Where   special  act  refers  to  or  incor- 
porates a  general  one,  2  3 ,  432 
Government 

As  to  Wlietber  Included  in  Terms  of  Stat- 
ute, 23,  365 

Act  for  public  good,  23,  367 
Advancement  of  learning,   etc.,  23, 

367 
Counties,   23,  366 
Discharge  in  brankruptcy,  23,  366 
Eminent  domain,  23,  366 
Examples,  23,  365-368 
Express  words,  23,  365 
In  England,  23,  365 
In  United  States,  23,  365 
Municipalities,  23,  366 
Necessary  implications,  23,  365 
States,  23,  365 

Statute  of  limitations,  23,  366 
Where  government  is  not  named,  2  3 , 

36s 
Where  rights  of  government  are  not 

in  question,  23,  367 
Where   statute  would   impair  rights 

of  government,  23,  365 
Whether  government  bound  by  stat- 
ute, 2  3 ,  365 
Governor 

Enactment  without  executive  approval, 

2  3>  189 

Executive  functions,  see  infra.  Enact- 
ment. 

Passage  over  veto,  23,  190 
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Governor —  Cont'd 

Presentation   of  bill  to  executive^  see 
infra.  Enactment. 
Grammar,  see  infra.  Construction. 
Grants 

In  general,  23,  407,  408 

Language  not  that  of  the  grantor,  but 

that  of  the  grantees,  23,  408 
Strict  construction,  23,  39S,  408 
Great  seal,  23,  176 
Headings 

Chapter  and  Section  Heading 

As  aids  to  construction,   see  infra. 
Construction. 
Highways 

Constitutional  Provisions  Requiring  that 
Subject  Shall  Be  Expressed  in  Title, 

23,255 

Examples,  23,  253-255 
In  general,  23,255 
Insufficient  titles,  23,  257 
Sufficient  titles,  23,  256 
Constitutional  provisions  that  statutes 
shall  contain  no  more  than  one  sub- 
ject, 23,  275 
History,  of  hill,  see  infra.  Construc- 
tion. 
Homestead  Exemptions 

Strict  constructions,  23,  399 
Husband  and  wife,  23,  390 
Identity,  15,  233 

Imfeachment  by  journal,  see  infra.  En- 
rolled Bill. 
Implication,  see  infra.  Repeal. 
Inconsistent  statutes,  23,  228 
Inconvenience 

Presumption  against,  23,  360 
In    derogation    of   common     right,    see 

infra.  Strict  Construction. 
Individuals'  duty  to  know  ordinances,  1 6, 

807 
Inferior  Does  Not    Include  Superior,   23, 

443 

Examples,  23,  443,  444 
In  general,  23,  443 
lUJustice 

Presumption  against,  see  infra.  Con- 
struction. 
In  lieu  of,  23,  488 
Insolvency  Laws 

Strict  construction,  23,  400 
Insurance 

Constitutional  provisions  requiring  that 
subject  shall  be  expressed  in  the  title, 
23,  244 
Constitutional  provisions  that  statutes 
shall  contain  no  more  than  one  sub- 
ject, 23,  273 
Intention  of  legislature,  see  infra.  Con- 
struction^ 
International  Law 

Construction  of  statutes  to  avoid  con- 
flict, 23,  349 
Statute  binding  persons  beyond  terri- 
torial jurisdiction,  23,  348 
Statute  in  conflict  with,  2  3 ,  349 


Interpolation  and  elimination,  see  infra. 

Construction. 
Interpretation,    see    infra.   Construc- 
tion. 
Interpretation  clause,  see    infra,   Con- 
struction. 
Intoxicating  Liquors 

Constitutional  Provisions  Requiring  that 
Subject  Shall  Be  Expressed  in  Title, 
23,  260 

Acts  of  corporation,  23,  261 
Charters  of  municipal  corporations, 

23,  260 
Damages  from  sale,  23,  261 
Examples,  23,  260-262 
In  general,  23,  260 
Insufficient  titles,  23,  262 
License  tax,  23,  261 
Private  corporations,  23,  260,  261 
Sufficient  titles,  23,  261 
What  may  be  embraced  under  title 
to  regulate  sale  of  liquor,  23,  261 
Constitutional     provisions     that    stat- 
ute shall  contain  no  more  than  one 
subject,  23,  273 
Introduction,  see  infra.  Enactment. 
Journals,  23,  191 

As  Aids  to  Construction,  2  3 ,  335 
Examples,  23,  335,  336 
In  general,  23,  335 
Journals  of  congress,  23,  335 
Journals  of  conventions,  23,  336 
Meaning  of  act  doubtful,  23,  336 
Whether  court  may  refer  to  journal, 

23,335 
As  a  public  record,  23,  192 
Collusion,  23,  193 
Competence  of  evidenc^,  23,  195 
Conclusiveness,  23,  193 

Collusion,  23,  193 

Correction  at  a  subsequent   session, 

23,  195 
Existence  of  collateral  fact,  23,  193 
Fraud,  23,  193 
Mistake,  23,  193 
Parol  evidence,  23,  193 
To    impeach    validity   of    law,    23, 

193 

Who  may  correct  journal,  23,  193 
Constitutional  provision  requiring,  23, 

191 
Correction,  23,   193 
Correction  at  a  subsequent  session,  2.3, 

195 

Effect  of  failure  of  journal  to  show 
compliance  with   requisites,   23,191 

Emergency  clause,  23,  223 

Entering  yeas  and  nays,  23,  171 

Frau4,  23,  193 

Impeaching  act  by  journal,  23,  192 

Impeaching  enrolled  bills,  see  infra. 
Enrolled  Bill. 

In  general,  23,  191 

Journals  as  evidence,  see  infra.  En- 
rolled Bill. 

Judicial  notice,  12,  160 

Mistake,  23,  193 
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OF  either  house,  2,  467/!; 

Of  legislative  bodies,  20,  509 

Of  Legislature 

Judicial  notice,  3,  675 
Parol  evidence,  23,  193 
Proof,  23,  19s 
Provision   that  journal  must  be  kept, 

23,  206 
Reason  for  the   provision  that  journal 

shall  be  Itept,  23,  207 
Variance  between  written  and  printed 

journals,  23,  195,  196 
When  courts  will  consult  journal,  23, 

192 
Whether    journal    a    record    in    other 

states,  23,  192 
Who  may  correct  record,  23,  193 
Judges 

Provisions    regarding,    mandatory    or 

directory,  23,  459,  460 
Judgment 
Effect  of  Repeal,  23,  513 

Connected  with,  but  independent  of, 
repealed  statutes,  23,  514 

In  general,  23,  514 
Judicial  Notice,  7,  83;  12,  154 

Acts  incorporating  municipal  corpora- 
tions, I  2,  157 
Acts  of  congress,  12,  155 
Amendment    to   the   constitution,    12, 

156 
Examples  of  acts   of  congress,  12,  155 
General  act  applying  to  particular  lo- 
calities, 12,  157 
Incorporation   of  railroad   companies, 

1 2 ,  158 
Laws  of  District  of  Columbia,  i  2,  156, 

158 

Laws  of  sister  state,  i  2,  163,  202 

Municipal  charters,  12,  157 

Notes  of  state  banks,  12,  158 

President's  proclamation,  12,  158 

Private  statute  required  by  the  legis- 
lature to  be  noticed,  12,  158 

State  act,  12,  154 

State  banks,  12,  158 

State  (jourts,  12,  154 

Statute   declared   to  be  public,  12,  158 

Statutes  of  state  courts,  12,  159 

United  States  circuit  courts,  12,  156 

United  States  court,  12,  156 
Jurisdiction 

As  to  fresuniptioiis  against  intention 
of  legislature  to  oust  court,  see  in- 
fra. Construction. 

Construction  of  Statutes  Affecting  Juris- 
diction of  Courts,  23,  4r6 
Acts  creating  courts  of  limited  juris- 
diction, 23,  406 
Constitutional  jurisdiction,  23,  406 
Ousting  superior  courts  of  jurisdic- 
tion, 23,  353,  406 

Effect  of  Bepeal,  2  3 ,  506 
By  implication,  23,  506 
In  general,  23,  506 
Jurisdiction  lost,  23,  506 
Pending  proceedings,  23,  507 
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Whether     provisions     regarding     are 
mandatory  or  directory,  23,  468 
Justice's  jurisdiction,  23,  254 
Laborers 

Constitutional  provisions  requiring  that 
subject  shall  be  expressed  in  the  title, 
23,  242 
Constitutional  provisions  that  statutes 
shall  contain  no  more  than  one  sub- 
ject, 23,  273 
Language  flain    and  itnmistahable,  see 
infra.   Construction,   subhead  Lit- 
eral Construction. 
Legislative  construction,  see  infra.  Con- 
struction. 
Legislative    intention,  see    infra.    Con- 
struction. 
Legislature,  23,  155 

Act   passed    in   disregard  to   constitu- 
tional provisions,  23,  161 
As  to  presumptions  against  undue  ex- 
ercise of  po-wer,   see    infra.    Pre- 
sumptions. 
Compliance  with  provisions  of  consti- 
tution, 23,  161 
De  Facto  Legislature,  23,  158 

Where  de  jure  legislature  continues 
to   exert   and    exercise   its    rights, 

23,  158 
Where    de  jure  officer  is    forced    to 

retire,  23,  157 
Which  legislature  courts  will  recog- 
nize, 23,   158 
Extra  Sessions,  23,  159 

Constitutional  provisions,  23,  160 
Examples,  23,  159,  160 
Extended  sessions,  23,   160 
Legislation  concerning  matters   not 
mentioned    in    proclamation,    23, 

159 
What   may   be    legislated    upon,  23, 
159,  i6o 
Judge  of  election   and   qualification  of 

its  own  members,  23,  156 
Legally  construed,  23,  155 
Legislative  journals,  see  infra.  Jour- 
nals. 
Opinions  of  Legislators 

As  aids  to   construction,  see  infra. 
Construction. 
Organization,  23,  158 
In  general,  23,  158 
Quorum,  23,  159 

Number  of  persons,  23,  159 
Power  of  minority,  23,  159 
What  members  may  be  counted, 

23,  159 
Withdrawal  of  majority,   23,  ,i5g( 
Power,  23,  161 

Limitations,  23,  161 
Of  court  to  decide  between  two  rival 
organizations,  23,  157 
Presumption  that  legislature  is  legally 

constituted,  23,  156 
Raising  the  question  of  legality  of  elec- 
tion of  members,  23,  156 
Reconvening  of  the  legislature,  23,  156 
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Legislature — Cont'd 

Regularly  convened,  23,  155 

Rules,  23, 162 

Rules  and  usage  regarding  form  and 

passage  of  laws,  23,  162 
Rules,  suspension,  23,  168 
Status,  23,  155 

Where  journal  shows  that  the  number 
of  members   exceeds    the  constitu- 
tional limit,  23,  156 
Legitimacy 

Construction  of  statutes,  23,  417 
Liberal  Construction,  2  3 ,  409 
American  rule,  23,  412 
Broadness  of  the  rule,  23,  411 
Definition,  23,  409 
Early  application  of  the  rule,  23,  410 
Equitable  construction,  23,  409 
Examples,  23,  410-414 
Excluding  cases  clearly  with  the  letter 

of  the  statute,  23,  410 
Language  plain  and  unambiguous,  23, 

411 
Legislative  intent,  23,  412 
Part  performance  within  the  statute  of 
'   frauds,  2  3 ,  410 
Relief  against  usurious  contract  after 

payment  of  debts,  23,  411 
Remedial  Statutes,  23,  4 14 

Acts  concerning  the  administration 
of  justice,  2  3 ,  416 
,  Acts   for   the  suppression  of  fraud, 

23,416 
Acts  regulating  the  practice  of  law, 

23,  416 
Advancement  of  the  remedy,  23,  414 
Definition,  23,  414 
Double  damages  for  injuries  by  dogs, 

28,  417 
Examples  of  remedial   statutes,  23, 

414-417 
General  rule  of  construction,  23,414 
Homestead,  23,  417 
Legitimacy  acts,  23,  417 
Married  women's  acts,  23,  417 
Redemption  of  property,  23,  416 
Registration  acts,  23,  417 
Statutes  of  mortmain,  23,  417 
Statutes  excluding   special   cases,  23, 

410 
Statutes  including  special  cases,  2  3, 410 
The  modern  rule,  23,  410 
Literal  construction,    see    infra,    Con- 
struction. 
Local  statutes,  see  infra.  Special  and 

Local  Statutes. 
Majority,  23,  169 

Necessary  to  validity  of  act,   23,  169, 

170 
Of  all  elected  members,  23,  169 
Of  a  quorum,  23,  169 
Two-thirds,  23,  170 
Mandatory  or  Directory,  23,  153,  453 
AfBrmatlve  or  Negative  Terms,  2  3 ,  455 
Affirmative  Terms  Directory,  2  3 ,  457 
Examples,  23,  457 


Negative  Terms  Mandatory,  23,  455 
Examples,  23,455-457 
Exceptions,  2  3 ,  457 
In  general,  23,455 
Compliance  with  terms   of   condition 

precedent,  2  3 ,  454 
Conferring    Powers,  Privileges,  or   Im- 
munities, 2  3 ,  465 
Examples,  23,  467,  468 
In  general,  23,  465 
Notice  exonerating  innkeeper  from 

liability,  2  3 ,  467 
Requirements  of  copyright  laws,  23, 
467 
Directory  statutes,  23,  153 
Examples,  23,  453,454 
In  general,  23,453 
Mandatory  statutes,  23,  153 
May,   II,  366;   14,  685,    981-983;  15, 

1047;  23,  472 

Directory,  14,  9S1-983 

Mandatory,  14,  979-981 
Must,  16,  I 
Particular  Words,  23,  469 

See  May;  Must. 

It  shall  be  lawful,  2  3 ,  472 

Shall  and  may,    11,  366;    14,  685, 
981;   15,  1048;  23,472 

Shall  and  may  be  lawful,  23,  472 

Shall  construed  to  be  discretionary, 
23,  470 

Shall    construed   to   be  imperative, 

23,470 
Regulating  Judicial  Procedure,  23,  468 

Authority  to  proceed  in  courts,  23, 
468 

Conditions  of  appeal,  23,  468 

Examples,  2  3 ,  468,  469 

In  general,  2  3 ,  468 

Jurisdiction,   23,468 

Requirement   that  warrant  shall  be 
under  seal,  23,  469 
Right  to  read  statute  as  directory,  23, 

454,  455 
ShaU,  11,366;  14,985;  '5,  1047;  23, 

472 

Directory,   14,  984 

Mandatory,  14,  985 
Statutes    containing    no    intention    of 

legislature,  23,  454 
Statutes  Prescribing  Time  and  Mode  of 

Proceeding  by  Public  Officer,  2  3 ,  458 

Adjournment  of  court,  23,  461,  462 

Assessment  and  collection   of  taxes, 
23,  464 

Conduct  of  elections,  23,  463  , 

County  commissioner  of  schools,  23, 

459 

Examples,  23,  458-465 

Exhausting  property  of  principal  be- 
fore seizing  that  of  surety,  23,460 

Filing  certificate  of  <-.a:e,  23,  458" 

Finding  ol'jud-n?,  23,  459 

Forms  of  municipal  security,  23,462 

In  general  directory,  23,  458 

Instructions  to  jur_v,  23,  464 

Lists  of  voters,  23,  461 
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Not  the  essence  of  the  thing  to  be 

done,  23,  458 
Official  oaths,  23,  463 
Report  of  referee,  23,  459 
Signature  of  judge,  2  3 ,  460 
Solemnization  of  matrimony,  23,  460 
Summoning  and  selecting  jurors,  23, 
462 

Statutes  requiring  injunction  bonds,  2, 
466* 

Statutes  requiring  official  bonds,  2,  466/ 

Taxation,  25,  77 

Where  the  aim  of  law-making  would 
be    defeated  by    mandatory    statute, 

23,  454 
"Whether  Powers  of  Municipality  Are  Dis- 
cretionary or  Mandatory,  i  5 ,  1047 
"  It  is  lawful,"  I  5,  1048 
"May,"  15,  1048 

Question  of  legislative  intent,    i  5 , 
1047 
Marginal  tTotes 

As   aids    to    construction,    see    infra, 
Construction. 
Married  Women's  Act,  2  3 ,  489 
See  infra.  Construction. 
Construction  of  acts,  23,  417 
Whether   exemptions  granted  to  mar- 
ried women  are  repealed  by  act,  23, 
489 
Mechanics'  Lien  Laws,  15,  179,  23,  392 
Constitutional  provisions  requiring  that 
subject  shall  be  expressed  in  the  title, 
23,  242 
Constitutional   provisions  that   statute 
shall  contain  no  more  than  one  sub- 
ject, 23,  273 
In  general,  23,  392 

Liberal  construction,   15,  179;  23,392 
Strict  construction,  23,  392 
Undue  advantage  given  to  mechanic, 
3  3 ,  392 
Mistake 

Journals,  23,  193 
Modern,  23,  154 
Monopolies 

Strict  constructions,  23,  398 
More  than  one  subject,  see  infra.  Titles 
AND    Subjects     Under    Constitu- 
tions. 
Mortmain 

Construction,  23,417 
Motives  of  Legislators,  3 ,  675 
See  infra,  Construction. 
As    aids    to    construction,    see    infra. 
Construction. 
Kuniclpal  Aid 

Constitutional  provisions  requiring  that 
subjects   shall  be  expressed  in  title, 

2  3 ,  254 

Constitutional  provisions  that  statute 
shall  contain  no  more  than  one  sub- 
ject, 23,  274 

Strict  construction,  23,  396 
Municipal  Corporations 

See  infra.  Mandatory  or  Direct- 
ory. 


691 


Constitutional  Provisions  Requiring  tbat 
Subject  Sball  Be  Expressed  In  the  Title, 
23,  247 

Acts  amending  charter,  2  3 ,  249 
Examples,  23,  247-250 
Incorporation  acts,  23,  247 
Insufficient  titles,  2  3 ,  249,  250 
Miscellaneous  acts  relating  to  munici- 
pal corporations,  23,  250,  251 
Constitutional  provisions    that  statute 
shall  contain  no  more  than  one  sub- 
ject, 23,  270 
Counties  and  County  Officers,  2  3 ,  250 
Act   to    authorize    the  formation    of 

new  counties,  23,  251 
Act  to  increase  boundaries,  23,  250 
County  boundaries,  23,  251 
County  Officers,  23,  253 

Titles  insufficient,  23,  253 
Titles  sufficient,  23,  253 
Examples,  23,  250-253 
Germane  matters,  23,250 
In  general,  23,  250 
Miscellaneous   county   matters,    23, 
252 
Negative,  23,  143 
Negative    and    affirmative    -words,   see 

infra.  Repeal. 
Negative  terms,  see  infra.  Mandatory 

or  Directory. 
Nonuser,   23,  475 
Noscltur  a  Soclls,  2  3 ,  439 
See  infra.  Context. 
Equity  of  redemption,  23,  440 
General  rule,  23,  439 
Illustrations,  23,  438-443 
Improvements,  23,  441 
Legislative  intent,  23,  442 
Limitations  of  the  rule,  23,  442 
Right,  2  3 ,  441 
Specific    and   generic    terms    of  same 

nature,  23,  441 
Specific     words      signif)'ing     subjects 
greatly    different   from    each    other, 

23,442 
Voluntary,   23,  441 
When  particular  words  exhaust  a  whole 
class,  23,  443 

Notice,  16,  807 

Objects,  see   infra.   Titles    and    Sub- 
jects Under  Constitutions. 

Obsolete  statutes,  17,  12,  13 

Omnibus  bills,  see    infra.  Titles  and 
Subjects  Under  Constitutions. 

"  Or"  and  "  And,"  23,  370 
See  Or;  And. 

Organization  of  legislature,  see   infra, 
Legislature. 

Ousting  courts  of  jurisdiction,  see  infra, 
Construction. 

Pari    materia,   see    infra.    Construc- 
tion. 

Parol  Evidence 
Foreign  law,  23,  294 
Journals,  23,  193 

Time  of  taking  effect,  see  infra.  Time 
OF  Taking  Effect. 
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Passage,  see  infra.  Enactment. 
Penal  clause,  i8,  268 
Penal  Statutes,  4,  724;  23,  144 
Construction,  i,  643;  4,643,724;    i8, 

270;  23,  375 
Civil  damage  act,  3,  272 
Definition  of  penal  statute,  18,  270 
Examples,  18,  720,  721 
Provisos,  23,  437 
Repeal  by  Implication,  2  3 ,  495 

By  Change  in  Degree  of  Funislunent, 

23,497 

Altered  in  degree,  23,  497 
Increased  punishment,  23,  498 
Milder  punishment,  23,  497 
By  change   in  nature  of  offense,  23, 

497 
Different  penalties,  23,  497 
Examples,  23,  495-497 
In  general,  23,  495 
Intention  of  legislature,  2  3 ,  496 
New  kind  of  punishment,   23,  498 
Not  favored  ,23,  496 
Remedies,  23,  496,  497 
Repugnant  statutes,  23,  495 
Same  object  as  vv'ell  as  same  subject, 

23,495 
Statute   covering  whole  subject-mat- 
ter of  earlier  one,  23,  495 
Statutes   appertaining  to  extortion,  7, 

586 
Strict  Construction,  i,  643;  4,  724;  18, 

270;  23,  375 

Cases  not  within   the  obvious  mean- 
ing of  the  language,  23,  377 
Cases  within  the  mischief,  2  3 ,  376 
Defeating  true  intent,  23,  377 
Degrees  of  strictness,  2  3 ,  375,  376 
Examples,  23,  375-382 
Exemplary  damages,  23,  378 
Extension  of  penalties,  23,  382 
Forfeitures,  23,  378 
General  rule,  23,  375 
Legislative  intent,  23,  376 
New  things,  23,  380 
Offenses  created  by  subsn-quent  stat- 
utes, 2  3 ,  380 
Penal  clause  less  comprehensive  than 

act,  23,  382 
Remedial  statutes,  23,  379,  380 
Statutes    both   penal  and   remedial, 

23,  379 
Statutes  imposing  penalties,  2  3 ,  378 
Things  not  in  being  at  time  of  pas- 
sage, 2  3 ,  380 
To  what  the  rule  applies,  23,  378 
Penalties,  23,  378 
Effect  of  Repeal  of  Statute,  23,  507 
Common-law    recovery    for   wrong, 

23,  510 
In  general,  23,  507 
No  vested  right  in  penalties,  23',  510 
'  Penalties  recoverable  in  civil  action, 

23,  509 
Recovery   on   common-law   ground, 

23,  5'0 
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Whether  action  has  been  begun,   23, 
509 
Pleading,  23,  287 
Permissive,  23,  154 
Perpetual,  23,  155 
Plain    meaning  of  statutes,   see    infra. 

Construction' 
Pleading,  3,  539;  4,  33'  ;  23,  286 

As   to   statutory  crimes,   see    Indict- 
ment. 
Judicial  notice,  see  Judicial  Notice. 
Alleging  a  negative,  4,  754 
Changing    disjunctive    to    conjunctive 

form,  4,  751,  752 
Charging   defense  in  words  of  statute, 

4,768 
Charging  in  the  words  of  the  statute  or 
in  language  equivalent  thereto,  4, 752 
Complaint  for  a  penalty,  4,  751 
Contrary  to  the  form  of  statute,  23,  287 
Exceptions    and    provisos,    4,   755;    8, 

1086;   18,  571 
Existence  of  statute,  23,  287 
Following  the  words  of  the  statute,  4, 

750 
Foreign  laws,  3,  539;  23,  289 
Indictment  for  misdemeanor,  4,  751 
Mandamus,  14,  223 

Public  statutes,  14,  233 
Misrecltals,  23,  291 

Effect,  23,  291 

Immaterial  misrecitals,  23,  292 

In  general,  23,  291 

Material  misrecital,  23,  291 

Surplusage,  2  3 ,  293 

Title  of  statute,  23,  293 

Whether  cured  by  verdict,  23,  292 

Year,  day ,  and  place  of  statute,  2  3 ,291 
Necessity,  23,  286 
Negativing  Provisos  and  Exceptions,  4, 

753;   8,1086;   18,571 

When  necessary,  4,  753,  754 

Where    exception    is  i  made    in   the 
enactment  clause,  4,  754 

Where  exception  is  not  necessary'  to 
a  complete  definition  of  the  offense, 

4,753 

Offense  and  penalty,  23,  287 

Offense  bearing  close  relation  to  a  com- 
mon-law offense,  4,  752 

Offense  unknown  to  the  common  law, 
4,  752 

Part  public  and  part  private,  23,  287 

Plea  of  nul  tiel  record,  23,  287 

Precision  in  charging  offense,  4,  752 

Private  statutes,  23,  288 

Recitals,  20,  470;  23,  229 

Foreign  statutes,  20,  470;  23,  229 
Private  statutes,  20,  470;  23,  229 
Public  statutes,  20,  470 
Setting  out  criminal  statute,  4,  750 
Statement  of  facts,  23,  287 

Surplusage,  23,  293 

Where  a  statute  refers  by  name  to  a 
well-known  crime  and  makes  such 
crime  a  constituent  of  the  defined 
crime,  4,  751 
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Whether  statute  must  be  referred  to, 
23,  297 
Police  Power 

Strict  construction,  23,  385 
Popular  meaning  of  -words,  see  infra. 

Construction. 
Power  of  Attorney,  i  8,  871 

As  branch  of  the  law  of  agency,  18,  873 

Circumstances  of  the  case,  18,  873 

Examples,  18,  871-877 

In  general,    i  8,  871 

Intendments  against  grantor,  18,  873 

Intention  of  the  parties,  iS,  873 

Necessary  power  to  accomplish  object, 

18,  872 
Obvious  meaning  of  terms,  18,  871 
Parol  evidence,  18,877 
Particular  and  general  words,  18,  873 
Party  dealing  with  attorney,  i  8,  876 
Power  to  collect  debts,  i  8,  874 
Private  instructions  given  attorney,  1 8 , 

876 
Situation  of  the  parties,  i  8,  873 
Subject-matter,  18,873 
Power  of  legislature   to  submit  general 
laws  to  votes  of  people  for  adoption  or 
rejection,  6,  282 
Preamble,  see  infra.  Construction. 
Presentation    to    executive,     see     infra. 

Enactment. 
President 

Enactment  without  executive  approval, 

23,  188 
Executive  functions ,  see  infra.  Enact- 
ment. 
Passage  over  veto,  2  3 ,  190 
Presentation   of  hill  to  executive,  see 
infra.  Enactment. 
PresumptionB,  see  infra.  Construction. 
As  to  jurisdiction  of  courts,  see  infra. 

Construction. 
Construction 

Against  repeal   by    implication,  see 

infra,  Repeal. 
Against  retroaction,  see  Retroact- 
ive Laws. 
Chajige  of  Language,  23,  372 

Deliberate    and    material  change, 

23,  373 
EflFect  given  to  intent,  2  3,  373 
Examples,  23,  372-374 
Immaterial  changes,  23,  372 
Omission    of  material  words,  23, 

372 
Presumptions,  23,  372 
Private  Statutes,  23,  146 

See  infra,  Pleading;  Proof. 
Authorizing   sale  of  property   of  per- 
sons under  disability,  23,  147 
Construction,  23,422 
Definition,  23,  146 

Embracing  provisions  of  a  public  na- 
ture, 23,  147 
Examples,  23,  147 
In  general,  23,  146 
New  York  rapid  transit  act,  23,  1037 
Publication  among  public  acts,  23,  147 
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Strict  Constmctlon,  23,  407 

Acts  conferring  special  privileges, 
23,  407 

Examples,  23,  407-409 

In  general,  23,  407  ' 

Intention  of  legislature,  23,407,  409 
Whether  private,  question   of  law,  23, 

147 
Prohibitory  statutes,  23,  154 
Proof 

Exemplification,  7,  428;   23,  293 
Foreign  Laws,  3,  536;  8,  437;  23,  293 
Questions  of  laiv  and  fact,  see  Ques- 
tions OF  Law  and  Fact. 
Authenticated  copy,  3,  541;   8,437; 

23,  293,  295 
Books    published    by    authority,    2, 

467/;   8,437;  23,  295 
Copy  authenticated  by  seal  of  state, 

3,  S41;  8,  437;  23,  293.  295 
District  court  in  admiralty,  23,  294 
Exemplification   of  a  cop3',   7,   481  ; 

2  3 ,  293 
In  general,  23,  293 
Parol  testimony,  8,  437;  23,  294 
Printed   copy,   2,  467/';   8,  437;  23, 

294.  295 
Who  may  prove  statutes,  23,  294 
Private  Statutes,  23,  296 
At  common  law,  23,  296 
Examples,  23,  296 
In  general,  23,  296 
Printed  copy,  23,  296 
Public  Statutes,  23,  293 

Judicial    notice,    see     Judicial 

Notice. 
Burden  of  disproving  validity,  23,  293 
Evidence  to  disprove  statute,  23,  293 
Validity  question  of  law  and  fact,  2  3 , 

293 
Prospective,  23,  154 

Protest  on  passage,  23,  169  "• 

Provisos,  Exceptions,  and  Saving  Clauses, 

23,  435 

See  infra.  Pleading. 

Construction,  2  3 ,  436 

All  part  of  statute  to  be  construed 
together,   23,  438 

General  saving  clause,  23,  437 

Particular  intent  controls  general 
intent,  23,  436 

Proviso  confined  to  what  immedi- 
ately proceeds,  23, 436 

Proviso  extending  to  more  than  one 
clause,  23.,  436 

Proviso  in  penal  statute,  23,  437 

Proviso  or  exception  controlling  gen- 
eral clause,  23,  436 

Proviso  which  restricts  enacting 
clauses,  23,  437 

Rendering   statute   inoperative,    23, 

439 
Repeal  of  enacting  clause,  23,  436 
Restriction  in  repealing  act,  23,  436 
Strict  construction  of  proviso,  2  3 ,  437 
Totally  repugnant  to  enacting  part 

of  statute,  23,  438 
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STATUTES— CoM^V 
Provisos,  Exceptions,  and  Saving    Clauses 
—  Cont'd 
Construction —  Cont'd 

Where  language  of  enacting  clause 
does    not    include   subject-matter, 

23,437 
With    what    section     proviso    con- 
strued, 23,  436 
Definition  of  exceptions,  23  j  435 
Definition  of  proviso,  23,  435 
Definition  of  saving  clauses,  23,  436 
Effect   of   saving   clause    on   pending 

right,  23,  503 
Time  at  which  statute  takes  effect,  23, 

499 
Public,  23,  144 

See  infra,  Special  and  Local  Stat- 
utes. 

Act  creating  public  corporation,  23, 145 

Amendment,  23,  146 

Definition,  23,  144 

Examples,  23,  145 

Imposing  penalties,  23,  145 

Repeal,  23,  146 

Statutes  relating  to  classes  of  persons, 
when  public  or  private,  3 ,  278 

Synonj'mouB  with  general  in  this  sense, 

23,  146 
Publication 

As  to  the  time  of  taking  effect  ^^  from 
publication,"    see   infra.    Time    of 
Taking  Effect. 
Public  Lands 

Constitutional     provisions     requiring 
that  subject  shall  be  expressed  in  the 
title,  23,  246 
Public  Officers 

As  to  ivhether  statutes  prescribing 
time  and  mode  are  mandatory  or 
directory,  see  infra.  Mandatory 
OR  Directory. 
Constitutional  provisions  requiring 
that  subject  shall  be  expressed  in  the 
title,  23,  24s 
Public  statutes,  see  infra.   Pleading  ; 

Proof. 
Punctuation,  1 1 ,  522 

See  infra.  Construction. 
Purpose  and   object,   see   infra.    Con- 
struction. 
Purview,  2  3 ,  478 

Distinguished  from  clause,  3,  278 
Questions  of  Law  and  Fact,  i  g,  634,  647 
Governor's  return  on  approval,  23, 185 
Validity  of  statute,  23,  293 
Whether  a  statute  is  private  or  public, 

23>  147 
Quorum 

Counting  members,  23,  170 
How  ascertained,  23,  170 
Organization  of  Legislature,  23,  ^59 
Number  of  persons,  23,  159 
Power  of  minority,  23,  159 
What  members  may  be  counted,  23, 

'59  .     . 

Withdrawal  of  majority,  23,  159 


Railroads 
Constitutional  Provisions  Eeoiuiring  that 
Subject  Shall  Be  Expressed  in  Title, 

23,253 

Examples,  23,  253-255 

In  general,  23,  254 

Municipal  subscriptions,  23,  254 

Particularizing  powers,  rights,  etc., 
23,  253 

Railroad  incorporation  acts,  23,  253 

Title  insufficient,  23,  255 

Torts  of  railroad  companies,  23,  254 
Constitutional    provision    that  statute 

shall  contain  no  more  than  one  sub- 
ject, 23,    274 
Readings,  23,  166 

Amendment,  23,   167 
Case  of  urgency,  2 3, '167 
Constitutional  provisions,  23,  i66 
Dispensing  with  rules  by  vote  of  legis- 
lature, 23,  167 
On  different  or  successive  days,  23,  166 
Reading  bill  by  title,  23,  168 
Reading  documents  referred  to  in  bill, 

23,  168 
Read  three  times,  23,  166 
Specified   manner  of  reading  bill,  23, 

167 
Suspension  of  rules,  23,  168 
Validity  of  act  not  so  read,  23,  167 
Whether  the  provisions  are  directory  or 

mandatory,  23,  167 
Whether  three  readings  must  be  in  full, 

23,  168 
Recitals,  20,470;  23,229 
Examples,  23,  229 
In  general,  23,  229 
Of  public  facts  in  statutes,  7,  75 
Private  statutes,  20,  470;   23,  229 
Public  statutes,  20,  470;   23,  229 
Reconvening  legislature,  23,  156 
Record,    see    infra.    Enrolled    Bill; 

Journals. 
Recording  acts,  23,  417 
Reddenda  Singula  Singulis,  23,  44^^ 
Illustrations,  23,  444-446 
Meaning  of  the  maxim,  23,  444 
Words  or  clauses  taken  distributively, 

23,444 
Redemption  from  tax  sale,  23,  416 
Reenactment,  23,  515 
See  infra.  Codes. 
Remedial,  23,  144 

Act^iven  by  penalty,  23,  144 
Construction,  see  infra.  Liberal  Con- 
struction. 
Contrasted  with  directory  statutes,  23, 

144 
Definition,  23,  144 
Retrospective  Effect,  2  3 ,  452 

Examples,  23,  452,  453 

General  rule,  23,  452 

Legislative  intent,  23,  452 

Taxes  irregular,  2  3 ,  453 
Remedies,  2  3 ,  393 

Construction    of    statutory    remedies, 

2  3,, 402 
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Effect  on  Repeal,  23,  504 
Examples,  23,  504,  505 
Legislative  control  over  remedy,  2  3, 

504 
Modifying  remedy,  23,  504 
No  vested  right  in  reinedy,  2  3 ,  504 
Pending  suit,  23,  504 
Remedy  part  of  right,  23,  504 
Repeal,  3 ,  279;  11,612;  17.13;  23,473 
See  Intoxicating  LiquORS. 
After  reenactment,  23,  515 
A  judicial  question,  23,  474 
Amendment,  23,  500 
As  to  existing  licenses,  1 1,  612 
As  to  fines  and  penalties,  1 1,  613 
As  to  prescriptive  rights,  1 1,  613 
At  Same  Session  at  WMch  It  Was  Passed, 

23,  475 

Act  passed  on  same  date,  23,  476 
By  common  law,  23,  475 
In  United  States,  23,  475 
Repeal  by  implication,  23,  475,  491 
By  amendment,  23,  474 
B7  Implication 

Acts  to  be  construed  in  pari  materia, 

23,  316 
At  the  same  session,  23,  475 
By  Act  Covering  Same  Subject  2  3 ,  4S5 
Act  in  lieu  of,  23,  488 
Act  not  expressly  repugnant,   23, 

48s 
By  Amendments  "So  as  to  Read," 

23,  488 

Revisions,  see  infra,  Codes. 

In  general,  23,  488 

What  is  repealed  by,  23,  388 
By  Removing  Reason  of   Law,  23, 

489 

In  general,  23,  489 

Married  women  laws,  23,  489 
Examples,  2  3 ,  485-487 
Express  declaration  against  repeal, 

23,487 
In  general,  23,  485 
Intent  of  legislature,  23,  486 
Later  act  covering  whole  subject- 
matter,  2  3 ,  485 
Later  statute  declaring  effect  it  is 

to  have  on  former,  23,  487 
Revisions,  2  3 ,  487 

Examples,  23,  487,  488 

In  general,  23,  487 

Manifest  repugnancy,  23,  488 

Matters  omitted  in  new  law,  23, 
488 

What   statutes   are  repealed  by 
implication,  23,  487 

Where  designed  to  create  new 
and  independent  systems,  23, 
487 
Similarity  causing  conflict,  23,  487 
Similarity  in  provisions,  23,  486 
Substitution  for  earlier  act,  23,485 
Where  act  will  not  effect  repeal, 

2  3 ,  486 
By  change  in  nature  of  offense,  23, 
497 


695 


By  Removing  Reason  of  Law,  2  3 ,  489 
In  general,  23,  489 
Married  women  laws,  23,  489 
By  Repugnant  Act,  2  3 ,  479 
Examples,  23,  479-483 
In  general,  23,  479 
Intent  contrary  to  repeal,  23,  479 
Later  act,  2  3 ,  483 
Object  and  subject  the  same,  23, 

482 
Part   of    prior   action    not   incon- 
sistent with  subsequent  act,   23, 
482 
Pro  tanto  repeal,  23,  482 
Repeal  of  state  laws  by  act  of  con- 
gress, 23,  482 
Without  appeal  clause,  23,  479 
Conflicting  rights,  23,484 
Effect  given  if  possible  to  both  acts, 

23,  316 
General  Law  and  Special  Act,  2  3 ,  422 
Cases'  where  it  was  held  no  repeal 

was  intended,  23,  431 
Examples,  2  3 ,  422-426 
General  act  necessarily  inconsist- 
ent with  prior  act,  23,  426 
General  act  repealed  pro  tanto  by 

subsequent  special  act,  23,  230 
Illustrations  of  repeal,  23,  430 
In  general,  23,  422 
Whether  general  law  will   repeal 
special  act,  2  3 ,  422 
In  general,  23,  316 
Negative    or   Affirmative   Terms,  23, 

483 

Both  statutes  expressed  in  negative 

terms,  23,  483 
Conflicting  rights,  23,  484 
Effect  of  negative  terms,  2  3 ,  483 
In  general,  23,  483 
Later  enactment  is  in  the  affirma- 
tive  without    any    negative    ex- 
pressed or  implied,  23,  483 
Later  statute  expressed  in  affirma- 
_      tive,  23,483 
Prescribing  Different  Powers,  Privi- 
leges, or  Duties,  23,  483 
Affirmative  words,  23,  483 
Imposing  a  heavier  burden,  23, 

484 
Imposing  a  less  grievous  burden, 

23,484 
Imposing  different  duties,  2  3 ,  484 
Larger  or  more  restricted  pow- 
ers, 23,  483 
Old  and  new  provisions  conflict- 
ing in  their  nature,  23,  484 
Wider    or   less  extensive    privi- 
leges, 23,  483 
Prescribing  exclusive  rules,  2  3 ,  484 
Not  Favored,  2  3 ,  489 

Act  passed  at   same    session,    23, 

475,  491 
Clear  and  convincing  repugnancy, 

23,  492 
Different  objects,  23,  492 
Examples,  2  3 ,  489-495 
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STATUTES— CoBi'rf 
Repeal— Co«/'(f 
By  Implication — Cont'd 
Not  Favored — Confd 

Following    necesisarlly    from    the 

language  used,  23,  492 
In  general,  23,  489 
Intention  must  be  manifest,  7  3 ,  491 
Irreconcilable,  23,  492 
Repugnancy,  23,  492 
Fenal  Acts,  2  3 ,  495 
By  Change  in  Degree  of  Funislunent, 

23,497 

Altered  in  degree,  2  3 ,  497 
Increased  punishment,  23,  498 
Milder  punishment,  23,  497 
New  kind  of  punishment,  23,498 
Different  penalties,  23,  497 
Examples,  23,  495-497 
In  general,  23,  495 
Intention  of  legislature,  23,  496 
Not  favored,  23,  496 
Remedies,  23,  496,  497 
Repugnant  statutes,  23,  495 
Statute    covering  whole    subject- 
matter  of  earlier  one,  23,  495 
Frescriblng  Different  Powers,  Frivlleges, 
or  Duties,  2  3 ,  483 
Affirmative  words,  23,  4S3 
Imposing  a  heavier  burden,  23,484 
Imposing  different  duties,  23,  484 
Imposing  less  grievous  burden,  23, 

4S4 
Larger  or  more  restricted  power, 

23,483 
Old  and  new  provisions  conflicting 

in  their  nature,  23,  484 
Wider  or  less  extensive  privileges, 

23,  48'3 

Prescribing  exclusive  rule,  23,  484 

Revenue  laws,  2  i ,  302 

When,  23,  316 

Whether     private    act    will     repeal 
earlier  private  act,  23,  431 
By  statutes   repealable  unless  in   form 

of  a  contract,  3,  6gi 
By  subsequent  statute,  23,  474 
Constitutional  provisions  requiringthat 

subject  shall   be  expressed  in  title, 

23,  268 
Criminal  Offenses,  23,  512 

After  conviction  but  before  sentence, 

23,  S13 

In  general,  2  3,  512 

Offenses  committed  before  passage 
of  the  act,  23,  512 

Validity    of     criminal     proceedings 
taken  afterward,  23,  513 
Effect,  1 1,  612;  23,  499 

Adopted  provisions,  23,  500 

Amendments,    see    infra,    Amend- 
ment. 

Appeal,  23,  513 

In  general,  23,  514 

Contract,  23,  505 

Contract  against  public  policy,  23, 

50s 


Examples,  23,  505^  506 
In  general,  23,  505 
Obligation  of  contract,  23,  505 
Vioid  under  usury  laws,  23,  501 
Where  statute  has  become  part  of 
contract,  2  3 ,  505 
Express     Repeal    and     Rcenactment, 

23,515 

Effect  of  existing  right,  23,  515 

Inchoate  right,  23,  516 

Interval  of  time  coming  between 
two  legislative    operations,  23, 
516 
Express  repeal  of  exception,  23,  500 
Forfeitures,  23,  507 

In  general,  2  3 ,  507 

No  vested  right  in  penalties,  23, 
Sro 

Payment  under  protest,  23,  510 

Penalties   recoverable   in  civil  ac- 
tion, 23,  509 

Recovery  on  common-law  ground, 

23,  510 
Whether  action   has    been   begun, 

23, 509 
General  rule,  23,  499 
Inchoate  interests,  23,  502 
Interest  dependent  on  repealed  stat- 
ute, 23,  502 
Judgments, "2  3,  513 

Connected    with    but  independent 
of  repealed  statutes,  23,  514 

In  general,  23,  514 
Jurisdiction,  23,  506 

By  implication,  23,  506 

In  general,  23,  506 

Jurisdiction  lost,  23,  506 

Pending  proceedings,  12,  304;  23, 

507 
On  criminal  offenses,  10,  485 
On  interests  past  and  closed,  23,  501 
On  interests  under  repealed  statute, 

2  3 ,  500 
On  Fending  Suits,  i  2,  304;  23,  507 

In  absence  of  saving  clause,  i  2,  304 

Where    exclusive    jurisdiction     is 
given  to  another  court,  12,  304 
Penalties,  1 1,  614,  23,  507 

Common-law  recovery  for  wrong, 

23,  510 
In  general,  2  3 ,  507 
No  vested  right  in  penalties,  23, 

Recoverable  in  civil  action,  23,509 
Recovery  on  common-law  ground, 

23,  Sio 
Whether  action  has   beetj   begun, 

2  3 1 509 
Pending  interests,  23,  502 
Provisions   adopted   by   reference  to 

another,  23,  500 
Reenactment  of  previous  statute,  23, 

51S 
Remedies,  2  3 ,  504 

Examples,  23,  504,  505 
Legislative   control   over   remedy 
23,  504 
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Modifying  remedy,  23,  504 

No   vested   right  in   remedy,   23, 

504 
Pending  suit,  23,  504 
Remedy  part  of  right,  23,  504 

Repeal  by  implication,  23,  499 

Repeal    of  everything  contained    in 
statute,  2  3 ,  500 

Right  connected  with,  but  independ- 
ent of,  repealed  statutes,  23,  514 

Saving    clause    preserving    pending 
interests,  23,  504 

Statute  of  limitations,  13,  697 

Statutes  Conferring  Powers  and  Privi- 
leges, 23,  507 

Administrators'  sale,   23,  508 
Examples,  23,  507-509 
In  general,  23,  507 
Law  under  which  taxes  are  levied, 

23,  50S 
Statute  authorizing  procedure   by 
public  officer,  23,508 

Time  from  which  repeal  takes  eifect, 

23,499 

Transactions    invalid    under    repeal 
statute,  23,  501 

Vested  interest,  23,  503 

When  saving  clause  takes,  23,  499 
Express  Repeal,  2  3 ,  476 

Acts  embracing  more  than  one  sub- 
ject expressed  in  title,  23,  477 

"  All  acts  or  parts  of  acts  inconsist- 
ent therewith,"  23,  477 

By  reference  to  title  of  act,  23,  476 

Describing  act  repealed,  23,  477 

Examples,  23,  476-479 

General  repealing  clause,  23,  477 

Interpretation  of  repealing  clause, 2  3, 

479 
Reference  must  be   certain,   23,  476 
Repeal  by  general  appealing  clause, 

23,  478 
Repeal  of  acts  within  purview,  23,478 
Repeal    of    inconsistent    enactment, 

23,478 
Setting  out  act  repealed,  23,  477 

In  general,  23,  473 

Long  disuse,  23,  475 

Ueclianlcs'  Lien  Laws,  15,  181 
In  general,  15  ,  i8i 
Repeal    before    completion    of    the 

building,  i  5,  181 
Repeal  by  implication,  15,  182 
Repugnant  acts,  15,  181 

Nonuser,  17,  13;  23,  475 

Object  expressed  in  title,  23,  241 

Obsolete,  17,  13;  23,  475 

Operation,  1 1,  612 

Provisos  and  saving  clauses,  23,  437 

Repeal  clause  valid  though  other 
clauses  in  same  statute  are  unconsti- 
tutional, 23,  476 

Repealing  a  statute  to  which  a  subse- 
quent statute  refers  for  the  penalty, 
1 1,  612 

Repealing  statute  unconstitutional,  23, 
476 


Repeal  of  Repealing  Act,  23,  517 
Act  repealed  a  reenactment,  23,  518 
Enactment   that   repeal  shall  revive 

original  act,  23,  518 
Exaniples,  23,  517-519 
Intent   not   to  revive   apparent,   23, 

S18 
Offense    committed    before    suspen- 
sion,  23,  518 
Revision  of  original  act,  23,  518 
Revivor  ab  initio,  23,  51? 
Revivor  of  original  act,  23,  517 
Rule  at  common  law,  23,  517 
Suspension  of  original  act,  23,  st8 
Where  rule  of  common   law  is   re- 
pealed, 23,  517 
Where  rule  of  revivor  does  not  ap- 
ply, 23,  519 
Repugnant  Statutes,  i  g ,  65 
In  general,  19,  65 

In  statutes  covering  the  whole  sub- 
ject-matter, I  9,  65 
Presumptions  as  to  repugnant  stat- 
utes, 19,  65 
Repeals  by  implication  not  favored, 

19,  65 
So  far  as  repugnancy  exists,  19,  65 
Statutes 

Constitutional    provisions    requiring 
that  subject  shall  be  expressed  in 
title,   23,  268 
Suspension,  23,474 
Temporary  statutes,  23,  473 
Unconstitutional  repeal,  23,  476 
Upon  pending  prosecutions,  1 1,  613 
Upon  rights  of  action,  1 1,  613 
Where  Special  Act  Refers  to  or  Incorpo- 
rates a  General  One,  23,  432 
Repeal  of  general  law,  2  3 ,  432 
Repeal  of  special  law,  23,  432 
Whether  private  act  will  repeal  earlier 

private  act,  23,  431 
Whether  statute  may  be  modified   by 
one  of  earlier  date,  23,  474 
Repealing  clause,  3,  279 
Repealing  clause  in  an  unconstitutional 

law,  3,  678 
Reports  of  committees,  23,  338 
Rcpiig^iancy^  see  infra^  Repeal. 
Retroactive    Laws,    see    Retroactive 

Laws. 
Return  of  bill  by  governor,   see   infra. 

Enactment. 
Revision,  see  i7ifra.  Codes. 
Revivor,  23,  517 

Act  repealed  a  reenactment,  23,  518 
Enactment    that    repeal    shall     revive 

original  act,  23,  518 
Examples,  23,  517-519 
Intent  not  to  revive  apparent,  23,  518 
Offense  committed   before  suspension, 

23,  518 
Of  original  act,  23,  517 
Revision  of  original  act,  23,  518 
Revivor  ab  initio,  23,  517 
Rule  at  common  law,  23,  517 
Suspension  of  original  act,  23,  518 
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STATUTES— Co»;'rf 
:Bevivor — Cont'd 

Where  rule  of  common  law  is  repealed, 

23,  517 
Where  rule  of  revivor   does  not  apply, 

23,  5'9 
Rules  of  legislature,  23,  162 
Same  Language,  2  3 ,  370 

Act  which  has  received  judicial  con- 
struction reenacted,  23,  370 
Code,  23,  371 

English  and  French  text,  23,  371 
Examples,  23,  370,  371 
In  general,  23,370 
Saving  Clauses,  3,  279 

See    infra.  Provisos,    Exceptions, 

AND  Saving  Clauses. 
Effect  of  one  of  several  clauses  in  penal 
statute,  7,  529 
Schedule,  23,  334 
Scbools 

Constitutional  Provisions  Requiring  tbat 
Subject  Shall  Be  Expressed  in  Title, 

23,  257 

"  Act  to  regulate  public  instruction," 

23>  257 
In  general,  23,  257 
Taxation,  23,  257 
Title  insufficient,  23,  258 
Title  sufficient,  2  3 ,  257 
Constitutional  provisions  that  statute 
shall  contain  no  more  than  one  sub- 
ject, 23,  276 
Signing  by  presiding  officers,  see  infra, 

Enactment. 
"  So  as  to  Read,"  23,488 
In  general,  23,  488 
Revision,  see  infra.  Codes. 
What  is  repealed  by,  23,  388 
"  Special,"  13,  980 
Special  and  Local  Statutes,    1 3 ,  980  -,23, 

152 

A  statute  in  relation  to  the  counties  or 

cities  of  a  state,  which  affects  only  a 

portion  of  them,  3,  696 
Classification  of  cities,  3,  696 
Pompared  with  private,  23,  152 
Constitutional  law,  13,  984 
Constitutional  provision,  13,  981 
Constitutional     provision     forbidding 

special    acts     conferring    corporate 

powers,  3,  697 
Contrasted  with  public,  23,  152,  153 
Creating  corporations,  4,  191 
Definition,  23,  152 
Evasion  of  constitutional  provision,  3, 

6g6 
Examples,  23,  152,153 
Gas  companies,  8,  1269 
General  discussion,  13,  981 
Illustrations,  13,  981,985 
Local  and  special  distinguished,  3,  696 
Local  and  temporary  distinguished,  3 , 

696 
Local  bill,  13,  984 
Local  laws  regulating  internal  affairs 

of  towns,  3 ,  696 


Local  option  statutes,  1 3 ,  990 
Meaning  of  the  term  "local,"  3,695 
Municipal  Corporations,  1 5 ,  978 

Absolute  prohibition  against  private 

legislation,  1 5 ,  979 
Amendment  of  city  charter,  15,  980 
Classification,  1 5 ,  981 

According  to  population,   15,  981 
Judicial  notice,  1 5 ,  985 
Limited    number  of  cities  having 
specified  population,  i  5,  981,  982 
Other  classification  than  by  popula- 
tion, 15,983 
Population,  how  shown,  15,  983 
Constitutional  provision  against,  1 5 , 

978 
Examples  of  Special  Legislation,  1 5 , 

979 

Boundaries  of  wards,  15,  981 
Changing  classification,  15,  980 
Extending  limits,  15,979 
Legalizing  special  election,  1 5 ,  980 
Licensing  power,  i  5,  980 
Location  of  county  seat,  1 5 ,  980 
Power  to  issue  bonds,  1 5 ,  980 
Power  to  light  streets,  i  5,  980 
Removal  of  police,  i  5 ,  979 
Special  charter,  i  5 ,  980 
Street  improvements,  15,979 
Taxation,  15,  980 
When  court  will  interfere,  i  5 ,  978 
New  York  rapid  transit  act,  2  3 ,  1037 
Power  of  legislature  where  there  is  no 

constitutional  restriction,  3,  695 
Private  highway  bills,  3,  697 
Railroads,  3,  698 
Regulating  fees  of  officers,  3,696 
Repealed  by  special  act,  23,  432 
Repealing  General  Act 
Pro  tanto,  23,  430 
Special  acts  "  in  cases  where  general 
law  cannot  be  mp.de  applicable,"3,6g8 
Statutes  held  not  local,  3,  696 
Two-thirds  majority,  23,  170 
What  is  local  law,  13,  981-984 
When  statute  is  general  and   uniform, 

3.  697 
Where  special   act  refers  to  or  incor- 
porates a  general  one,  23,  432 
Stare  Decisis 
Decisions  Construed,  23,  31 

Amendment  of  decision,  23,  31 
Legislative  sanction,  23,  32 
Palpable  wrong  or  injustice,  23,  31 
Rules  in  general,  23,  31 
Titles  to  real  estate,  23,  31 
State 

Construction    of    statutes    conferring 
right  to  sue  state,  23,  406 
Stockbolders 

Construction  of  statutes  imposing  lia- 
bility upon,  23,  401 
Streets 
Constitutional  Provisions  Requiring  that 
Subject  Sball  Be  Expressed  In  Title, 
23>  25s 
Examples,  23,  253-355 
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In  general,  23,  255 
Insufficient  titles,  23,  257 
Sufficient  titles,  23,  256 

Constitutional  provisions  that  statutes 
shall  contain  no  more  than  one  sub- 
ject, 23,  275 
Strict  Constructiozi,  2  3 ,  374,  400 

Exemptions  from  taxation,  see  Taxa- 
tion, Exemptions. 

Bankruptcy  laws,  23,  400 

Definition,  23,  374 

Exemption  from  liability,  23,  399 

Exemptions  from  execution,  23,  399 

Grants,  23,  398 

Homestead  exemption,  23,  399 

Insolvenc3'  laws,  23,  400 

Interpolation  and  elimination,  23,  420 

Monopolies,  23,  398 

Of  Fenal  Statutes,  i,  6^3;  4,  724;   18, 
270;  23,375 

Cases  not  within  the  obvious   mean- 
ing of  the  language,  23,  377 
Cases  within  the  mischief,  23,  376 
Defeating  true  intent,  23,  377 
Degrees  of  strictness,  23,  375,  376 
Examples,  23,  375-382 
Exemplar^'  damages,  23,  378 
Extension  of  penalties,  23,  382 
Forfeitures,  23,  378 
General  rule,  23,  375 
Legislative  intent,  23,  376 
New  things,  23,  380 
Offenses  created  by  subsequent  stat- 
utes, 24,  380 
Penal  clause  less  comprehensive  than 

act,  23,  382 
Provisos,  2  3,  437 
Remedial  statutes,  23,  379,  380 
Statutes   both    penal  and  remedial, 

23.379 
Statutes  imposing  penalties,  23,  378 
Things  not  in  being  at  time  of  pas- 
sage, 23,  380 
To  what  the  rule  applies,  23,  378 
Private  Acts,  2  3 ,  407 

Acts    conferring   special   privileges, 

23,407 
Examples,  23,  407-409 
In  general,  23,  407 
Intention  of  legislature,  23,  408,  409 
Statutes  Affecting  Jurisdiction  of  Courts, 
23,  406 

Acts  creating  courts  of  limited  juris- 
diction, 23,  406 
Constitutional  jurisdiction,    23,   406 
Ousting  superior  courts  of  jurisdic- 
tion, .23,  353,  406 
Statutes  conferring  right  to  sue  state, 

23,406 
Statutes  Creating  Liabilities,  23,  400 
Action  for  death,  23,  401 
Exemplary  damages  for  death,  23, 

401 
In  general,  23,  400 
Statutes  imposing  costs,  23,  401 
Statutory   liability  of   stockholders, 
23,401 
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Statutes  Delegating  Powers,  23,  394 
Charters  of  corporations,  23,  396 
Examples,  23,  394-398 
Local  assessments,  2  3 ,  395 
Municipal  aid,  23,  396 
Power  of  eminent  domain,  23,  394 
Power  to  levy  taxes,  23,  395 
Special  powers  for  the  accomplish- 
ment of  a  particular  act,  2  3 ,  397 
Statutes  authorizing  sale  of  land  for 

taxes,  23,  396 
Statutes  Imposing  Taxes,  23,  403 
Examples,  23,  403-406 
In  England,  23,  403 
In  United  States,  23,  403 
United    States     revenue     laws,    23, 

404 
Statutes  In  Derogation  of  Common  Law, 
23,  386 

See  infra.  Change  of  Law. 
Affirmative  words,  23,  388 
Cumulative  remedies,  23,  393 
Examples,  23,  386-394 
Express    language    from    necessary 

implication,  23,  387 
Fish  and  fisheries,  8,  39 
Garnishment,  2,  294;  8,  11 05 
Husband  and  wife,  23,  389 
Incidents  of  marriage,  23,  391 
In  general,  23,  3S6 
Married  Women's  Acts,  2  3 ,  3S9 

Contract    between     husband    and 
wife,  23,  390 

Contracts,  23,  390 

Effecting    purpose    of  legislature, 

23,  3^ 
Husband  and  wife,  23,  390 
Incidents  of  marriage,  2  3 ,  391 
Liberally  construed,  2  3 ,  390 
Suits,  23,  391 

Tenancy  by  entirety,  23,  391 
Mechanics'  Lien  Laws,   15,  179;  23, 

392 

In  general,  23,  392 

Liberal  construction,  1  5,  179;  23, 

392 
Strict  construction,  23,  392 
Undue    advantage    given    to   me- 
chanic, 23,  392 
Negative  words,  2  3 ,  388 
New   right  created   by  statute,   23, 

393 

Notice  by  publication,  16,  817 

Preexisting  remedy,  23,  393 

Presumption  that  no  change  was  in- 
tended, 23,  388 

Remedial  statutes,  23,  388 

Rules  of  evidence,  23,  389 

Statute  instituting  new  remedy  for 
■existing  right,  23,  393 

Statutes  giving  bastards  right  of  suc- 
cession, 24,  414 

Statute  treating  of  whole  of  any  sub- 
ject-matter, 23,  388 

Statutory  submission  to  arbitrators, 

23,  394 
Tenancy  by  entirety,  23,  391 
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STATUTES— Co«rrf 

Strict  Construction — Cont'd 
Statutes  in  Derogation  of  Common  Rigbt, 

2  3 ,  383 

Examples,  23,  383-386 

Forfeitures,  2  3 ,  383 

In  general,  2  3 ,  383 

License  statutes,  23,  385 

Personal  right  of  the  individual,  23, 

383.  386 
Police  powers,  23,  385 
Property  rights  of   individuals,   23, 

383 
Restricting,    disposition     of     private 

property,  23,  383 
Restrictive  use  of  private  property', 

23,  385 
Statutes   to   which  the  rule  applies, 

23 ,  383-386 
Taking   private   property  for  public 
use,  23,383 
Statutory  proceedings,  23,  401 
Statutory  remedies,  23,  401 
Subject    indicated    in    title,    see    infra, 
Titles  and  Subjects  Under  Con- 
stitutions. 
Subject-jnatier,    see    infra,    Construc- 
tion. 
Subjects,   see  infra,  Titles    and    Sub- 
jects Under  Constitutions. 
Constitutional    provisions     requiring 
that  subject  shall  be  expressed  in  title, 
see   infra.   Titles   and    Subjects 
Under  Constitutions. 
Succession  Taxes 
Aliens,  24,  438 
Treaties,  2  4 ,  439 
Sunday 
Time  of  Taking  Effect,  2  3 ,  219 

Wben   Containing   Emergency  Clause, 
23,  222 

Constitutional    provision,   23,  222 
Declaration  of  emergency  in  pre- 
amble, 23,  223 
Discretion  of  legislature,    23,   222 
Examples,  23,  222,  223 
Implication,  23,  222 
In  general,  23,  222 
Journals,  23,  223 
Superior,   see    infra.    Inferior    Does 

Not  Include  Superior. 
Suspension  of  rules,  23,  168 
Taxation 

Constitutional  Provisions  Requiring  that 
Subject  Shall  Be  Expressed  In  Title,  2  3 , 
258 
Collection   of  municipal   taxes,  23, 

258 
Examples,  23,258-260 
General  titles,  23,  258 
In  general,  23,  258 
Insufficient    titles   relating   to   taxa- 
tion, 23,  260 
License  cases,  23,  260 
School  taxation,  23,  257 
Sufficient  titles  relating  to  taxation, 
23,  258-260 
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Constitutional  provisions  that  statutes 
shall  contain  no  more  than  one  sub- 
ject, 23,  276 

Construction  of  Statutes  Imposing  Taxes, 

23,  395.403 

Examples,  23,  403-406 

In  England,  23,  403 

In  United  States,  2.3,  403 

Local  assessments,  23,  395 

Statutes  authorizing  tax  sale,  23,395 

Statutes    delegating  power  to   levy 

taxes,  23,395 
Strict  construction,   2  3 ,  395  - 
United  States  revenue  laws,  23,  404 

Mandatory  or  directory,  23,  464 

Repeal  of  statutes,  23,  50S 
Technical  -words,  see  infra.  Construc- 
tion. 
Temporary,  33,  155 
Time  of  Taking  Effect,  i,  324;  23,  213 

Amendments,  23,  284 

At  Common  Law,  23,  213 

First  day  of  session,  23,  213 
Retroactive  effect  of  doctrine,  23,214 
Where   act   declared  that   it   should 
take  effect  from  the  passing  of  the 
act,  23,  213 

Computation,  23,  184 
Generally,  23,  184 
Sunday,  23,  184 

Conflict  of  authority,  23,  214 

Early  rule,  23,  213 

English  statutes,  23,  213 

Evidence  to  establish  time  of  passage, 

23,  215 
Examples,  23,  215,  216 
From  Future  Day  Named,  23 ,  217 

Day  falling  on  Sunday,  23,  219 

Day  of  enactment,  23,  217 

Examples,  23,  217,  219 

General  law  providing  that  statutes 
shall  take  effect  a  number  of  days 
after,  23,  217 

In  general,  23,  217 

Statutes  making  an  act  a  crime,  23, 
218 

Statute  understood  as  speaking  from 
the  time  it  goes  into  operation  and 
not  from  the  time  of  passage,  23, 
218 

Whether  day  of  enactment  is  in- 
cluded in  computing  time,  23,  217 

Words  "  heretofore,  hereafter,"  etc., 
23,  218 
"From  passage,"  23,  214 
From  Publication,  23,  219 

Certificate  of  secretary  of  state,  23, 
221 

Examples,  23,  219-221 

General  law  published  among  pri- 
vate laws,  23,  219 

In  general,  23,  219 

Joint  resolution,  23,  220 

Local  papers  instead  of  state  paper, 
23,  219 

Notice,  23,  219 

Omission  of  enacting  clause,  23,  219 
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Paper,  23,  219 

Publication  and  distribution  in  coun- 
ties, 23,  220 

Publication  in  two  newspapers,  23, 
219 

True  date  of  publication,  23,  221 

Verbal    omissions    or    inaccuracies, 
23,  219 

When  proof  of  law,  23,  221 

Whether  day  of  publication  is  to   be 
taken  into  account,  23,  219 
From  time  of  bill's  approval,  23,  215 
Inclusion   of  day  of  passage,  23,  214, 

215 
In  general,  23,  213 
Fostpouement  of  Operation  of  Fart,  2  3 , 

223 

Different  provision  denying  effect  at 
different  times,  23,  223 

Examples,  23,  223,  224 

In  general,  23,  223 
Presumption  not  conclusive,  23,  217 
Repeal,  2  3 ,  499 
Saving  clause,  23,  499 
Statutory  changes,  23,  213 
Upon  a  Contingency,  23,  221 

Action  on  the  part  of  another  state, 
23,  221 

Examples,  23,  221,  222 

Expression  of  legislative  will,  23,  222 

In  general,  23,  221 

Power  of  legislature  to  enact,  2  3 ,  221 

Vote  of  the  people,  23,  221 
When  no  Time  Is  Fixed,  23,  213 

From  and   after  its   passage,  23,  213 

Governor's  approval,  23,  213 

When  its  existence  is  perfected,  23, 

213 
When   passed  over  governor's  veto, 

23,  213,  214 
Whether  the  day  of  passage  is  excluded, 
23,  214 
Titles   and   Subjects  Under  Constitutions, 
23,  229,  241 
Act   relating   to   definite  locality,    23, 

237 
Amendatory  Acts,  2  3 ,  268 
Examples,  23,  268 
In  general,  23,  268 
Reciting  title  of  amended  act,  23,  268 
The  fact  of  repeal,  23,  26S 
"And  for  other  purposes,"   23,  240 
Brief  and  concise  statement  all  that  is 

necessary,  2  3 ,  237 
Civil  procedure,  23,  265 
Clerical  errors,  23,  240 
Constitutional  Froyislons,  23,  229 
City  ordinances,  23,  232 
Effect  of  existing  statutes,  23,  232 
Examples,  23,  229-232 
Generally,  23,  229 
In  Ohio,  23,  230 
Intoxicating  liquors,  1 1 ,  593 
More  than  one  subject,  23,  229 
Object  instead  of  subject,  23,  229 
Private  and  local  bills,  23,  230 
Purpose  bf  the  provisions,  23,  230 
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Subject   to   be   clearly   exprcfitl    in 
title,  23,  229 

Validity  of  statutes,  failing  to  com- 
ply with  constitution,  23,  230 

Whether  provision   is  mandatory  or 
directory,  23,  230 
Construction  to  support  validity  of  act, 

23,  234 
Courts,  2  3 ,  266 

Examples,  23,  266-268 

General  titles,  23,  266 

Insufficient  titles,  23,  267 

Justice  of  the  court;  23,  267 
Criminal  Law,  23,  262 

Exainples    of    insufficient    criminal 
statutes,  23,  265 

Examples  of  valid   criminal  statutes, 
23,  263-265 

In  general,  23,  262 

Specifications    of    particular   crimes 
and  offenses,  2  3 ,  262 

Title,  "an  act  to  establish  a  code  of 
criminal  procedure,"  23,  263 

Title,    "  crimes    and    criminal    pro- 
cedure," 23, 263 
Criminal  Procedure,  23,  262 

In  general,  23,  262 

Examples     of     insufficient    criminal 
statutes,  23,  265 

Examples  of  valid  criminal  statutes, 
23,  263-265 

Specification    of    particular    crimes 
and  offenses,  23,  262 

Title,  "  an  act  to  establish  a  code  of 
criminal  procedure,"  23,  263 

Title,    "  crimes    and    criminal    pro- 
cedure," 23,  263 
Different   things  in  furtherance  of  the 

general  object,  23,  239 
Doubtful  cases  resolved  in  favor  of  act, 

23,  235 
"  Etc,"  23,  240 

"  Expressed  in  the  title,''  7,  539 
General  rule,  23,  234 
Germane  questions,  23,  238,  239 
Highways,  23,  255 

Examples,  23,  253-255 

In  general,  23,  255 

Insufficient  titles,  23,  257 

Sufficient  titles,  23,  256 
Illustrations,  23,  241 

Acts  for  protection  of  game,  23,243 

Acts  to  prevent  gambling,  23,  243 

Acts  to  protect  laborers,  23,  242 

Codes,  23,  241 

Compilations,  23,  241 

Corporations,  insufficient  titles,  23, 
247 

Corporations,  sufficient  titles,  23,  246 

Creation  of  corporations,  23,  247 

Drainage,  23,  242 

Elections,  23,  242 

Employees,  23,  242 

Mechanics'  liens,  23,  242 

Private  corporations,  23,  246 

Statutes  concerning  insurance  com- 
panies, 23,  243,  244 
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STATUTES— Co»2f'rf 
Titles  and  Subjects  Under  Constitutions 
Confd 
Ulustratlons —  Confd 

Statutes  relating  to  public  lands,  23, 

246 
Statutes   relating  to  public  officers, 
23,24s 
Improper  classification,  23,  240 
Inexplicitness,  23,  240 
In  general,  23,  247 

Intent  to  avoid  the  provision,  23,  235 
Intoxicating  Liquors,  23,  260 
Acts  of  corporation,  23,  261 
Charters  of  municipal  corporations, 

23,  260 
Damages  from  sale,  23,  261 
Examples,  23,  260-262 
In  general,  2  3 ,  260 
Insufficient  titles,  23,  262 
License  tax,  23,  261 
Private  corporations,  23,  260,  161 
Sufficient  titles,  23,  261 
What  may  be  embraced  under  title 
to  regulate  sale  of  liquor,  2  3 ,  261 
Legal   consequences   flowing  from   an 

enactment,  23,  239 
Locality,  23,  237,238 
Long  acquiescence  in  the  constitution- 
ality, 23,  235 
Misleading  title,  23,  235 
Municipal  aid  to  railroads,  23,  254 
Municipal  Corporations,  2  3 ,  247 
Acts  amending  charter,  23,  249 
Examples,  2  3 ,  247-250 
Incorporation  acts, '23,  247 
Insufficient  titles,  23,  249,  250  • 
Miscellaneous  acts  relating  to  munici- 
pal corporations,  23,  250,  251 
Natural  connection  of  subjects,  23,238 
Necessity,  23,  163 
Needlessly  particular,  23,  238 
One  or  More  Subjects,  23,  2^ 

Act  contemplating  the  accomplish- 
ment of  more  than  one  end,  2  3 ,  274 
Amendment  in  two  particulars,  23, 

270 
Close   relation  of  the  provision   that 
statutes    sliall    embrace   no   more 
than   subject  with   the    provision 
that  statutes  shall   express  subject 
in  title,  23,  268 
County  boundaries,  23,  271,  272 
County  matters,  23,  271 
Courts,  23,  273 
Crimes  and  offenses,  23,  272 
Elections,  23,  273 
Employees,  23,  273 
Examples,  23,  268-276 
Generally,  23,  268 
Highways,  23,  275 
Incorporations    incorporating   three 

distinct  corporations,  23,  274 
Insurance,  23,  273 
Intoxicating  liquors,  23,  273 
Juries,  23,  272 
Laborers,  23,  273 


702 


Matters  which  may  be  properly  em- 
braced, 23,  270 
Mechanics'  liens,  23,  273 
Municipal  incorporation  acts,  2  3, 270 
Pertinent  matters,  23,  269 
Provisions   relating  to  the  mode  of 
accomplishing  the  object  of  the  ^ct, 
23,  269 
Railroads,  23,  274 

Examples,  23,  274,  275 
Ferry  franchise,  23,  274 
Municipal  aid,  23,  274 
Purchase  of  land,  23,  374 
Schools,  23,  275 
Streets,  23,  275 
Taxation,  23,  276 

Title  indicating  both  subjects,  2  3 ,  270 
Two  subjects  separable,  23,  270 
Operation   beyond   that   expressed   in 

title,  23,  236 
Railroads,  23,  253 

Examples,  23,  253-255 
In  general,  23,  253  ^ 

Municipal  subscriptions,  23,  254 
Particularizing  powers,   rights,  etc., 

23,  253 
Railroad  incorporation  acts,  23,253 
Titles  insufficient,  23,  255 
Torts  of  railroad  companies,  23,  254 
Redundant  expressions,  23,  238 
Repeal  by  implication,  23,  241 
Repealing  acts,  23,  268 
Repealing  clause,  23,  241 
Restriction  of  legislative  action,  23,  240 
Retroactive  operation  of  act,  23,  241 
Schools,  23,  257 

"Act  to  regulate  public  instruction," 

23,  257 
In  general,  23,  257 
Taxation,  23,  257 
Title  insufficient,  23,  258 
Title  sufficient,  23,  257 
Statute  Broader  than  Title,  23,  232 
Affirmative   legislation    where    title 
expresses  anything  except  repeal, 
23, 233 
Examples,  23,  233,  234 
Extraneous  provision  separable  from 

the  rest,  2  3 ,  233 
In  general,  23,  233 
Part  void  and  rest  valid,  23,  233 
Two  subjects  embraced  in  body  of 

act,  23,  233 
Two  subjects  expressed  in  the  title, 

23,  233 
What  part  void,  23,  233 
Whether  the  whole  statute  fails,  23, 
232 
Strained  construction,  23,  234 
Streets,  23,  255 

Examples,  23,  253-255 
In  general,  23,  255 
Insufficient  titles,  23,  257 
Sufficient  titles,  23,  256 
Subjects  cognate,  2  3 ,  238 
Sufficiency  of  statement  of   object  to 
the  act,  23,  235        1 
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Taxation,  23,  258 

Collection  of  municipal  taxes,2 3,  260 

Examples,  23,  25S-260 

General  titles,  23,  258  ' 

In  general,  23,  258 

InsufBcient  titles  relating  to  taxation, 
23,260 

License  cases,  23,  260 

School  taxation,  23,  257 

Sufficient  titles  relating  to  taxation, 
23.  258-260 
Technical  construction,  23,  235 
Title  as  aid  to  construction,  2  3 ,  329 
Title  as  an  epitome,  23,  236 
Title  as  an  index,  23,  236 
Title  Broader  than  Statute,  2  3 ,  232 

Redundant  expressions  in  title,  23, 
232 

Title  broader  than  statute,  23,  232 

Title  referring  inconsistent  matters, 
23,  232 

Whether  statute  invalid,  23,  232 
Title  part  of  act,  23,  329 
Title  should  give  fair  notice,  23,  235 
Title  stating  means,  23,  236 
Title  stating  mode,  23,  236 
Whether  Part  of  Act,  23,  327 

At  common  law,  23,  327 

Where  the  constitution  provides  that 

subject  shall  be  expressed  in  title, 

23,  329 

Whether  title  should  particularize,  23, 

.     235 

Whether  title  should  set   forth  nature 

of  acts  of  provisions,  23,  235 
Whether  title  should  set  forth  substance 

of  act,  23,  235 
Titles  as  aid  to  construction,  see  infra. 

Construction. 
United  States  courts,  12,  159 
Unnecessary  Change  of  Law  ■ 

As  to  presumftion  against,  see  infra. 

Construction. 
Unreasonable,  23,  358 

Presumptions  against,  23,  358 
Usage  and  contemporaneous  construction, 

see  infra.  Construction. 
Validity  and  Effect,  23,  224 

See    infra.    Titles    and    Subjects 

Under  Constitutions. 
Ambiguous,  Defective,   or  Inconsistent, 

23,  228 

Examples,  23,  228,  229 

Invalidity,  23,  228 
Constitutional  amendment,  23,  225 
English  law,  23,  224 
Generally,  23,  224  * 

In  United  States,  23,  224 
Omnipotence  of  parliament,  23,  224 
Opposed  to  common  right,  2  3 ,  224 
Statutes  as  Evidence,  23,  229 

Examples,  23,  229 

In  general,  23,  229 

Recital  of  former  statute,  23,229 

Recitals,  23,  229 

Recitals  in  pf-ivate  statute,  23,  229 
Territorial  statute,  23,  225 


Unconstitutional   by   implication,    23, 
.  224 

Unconstitutional  in  Fart,  23,  225 
Associated  in  the  same  act,  23,  226 
Contained  in  the  same  section,  23, 

225 
Corporate  charter,  23,  228 
Effect    of    striking   out   unconstitu- 
tional part,  23,  226 
Examples,  23,  225-228 
In  general,  23,  225,  226 
Inseparably  connected,  23,  226 
Part   constitutional    and    part    void, 

23,225 
Statutes  contemplating  two  or  more 
objects,  23,  227 


Veto 

As   to   executive  functions,  see  ivfra, 

Enactment. 
Passage  over  veto,  23,  igo 
When  statutes  take  effect  when  passed 
over  veto,  23,  214 
Void  and  voidable,  28,  475 
Vote  of  the  people,  23,  221 
Warrant 

Whether  requirement  of  a  seal  is  man- 
datory, 23,  469 
Words  used  in   their  popular  and  com- 
mon acceptation,  see  infra.  Construc- 
tion. 
Yeas  and  Nays  on  Final  Passage,  23,  171 
Amendments,  23,  172 
Constitutional  provisions,  23,  171 
Effect  of  failure  of  compliance,  23, 172 
Entering  yeas  and  nays  in  journal,  23, 

171 
Necessity   of   yea   and   nay    vole,    23, 

171 
Rules  of  each  house,  23,  172  , 

STATUTES   OF  NON-CLAIM,  see  Debts 

OF  Decedents. 
STATUTORY  DEBT,  5,  165 

STAYLAWS,  7,  147;  23,519.545 
See  Stay  of  Proceedings. 
Contracts  by   which  debtor  has  waived 

right  to  stay,  23,  548 
Contracts  made  after  passage  of  act,  23, 

546 
Constitutionality  of,  3,  755 
Examples,  23,  545 
Late  war,  23,  545 
Nature  of  the  laws,  23,  545 
Violation  of  obligations  of  contracts,  23, 

545 
War  of  1812,   23,  545 
STAY    OF    EXECUTION,   see   Stay   of 

Proceedings. 
STAY  OF  PROCEEDINGS,  23,  520 

See  Former   Suit   Pending  ;    Super- 
sedeas. 
For  stay  of  proceedings  pending  appeal, 

see  Supersedeas. 
Absolute  Stay  of  Intermediate  Proceedings, 
23,  520 
For  Breach  of  Faith,  23,  521 

Agreement   made  while    not  under 
authority  of  court,  2  3 ,  522 
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STAY  OF  PROCEEDINGS— CoB/V 
Absolute  Stay  of  Intermediate  Proceedings 

—  Cont'd 

For  Breach  of  Faith — ConCd 

Agreement  to  settle  must  be  uncon- 
ditional, 23,  522 

Definite  agreement  to  settle,  23,  521 

In  general,  23,  521 

Summary  application,  23,  522 
For  irregularity,  23,  526 
For  vexatious  process,  23,  522 
In  second  action  for  same  cause,  23, 

522 
Fending  Other  Actions  for  Same  Cause, 

23,  523 

Examples,  23,  523-526 

In  general,  23,  5^3 

Pending  in  court  of  sister  state,  23, 

Pending  in  foreign   country,  23,  523 

Plaintiff   defendant   in    another   suit 

where  same  questions  are  involved, 

23,  523 
Plaintiff  of  record   not  same  person 

in  all  actions,  23,  523 
Proceedings  must   be   identical,   23, 

523 

Several    actions    brought    on    same 
cause  of  action,  23,  523 
Upon  Discharge  In  Bankruptcy,  2  3 ,  526 

Delay  in  making  motion  tor  stay,  23, 
526 

In  general,  23,  526 

Necessity  of  application,  23,  526 

Pendency   of  proceedings    in  bank- 
ruptcy, 23,  526 

Plea  in  bar,  23,  526 
Upon  Payment  of  Debt  and  Costs,  2  3, 520 

Action    for    unliquidated   damages, 

23,  521 
Application  where  defendant  must  be 

prompt,  23,  521 
Debt  certain    or  capable    of  being 

made  certain,  23,  521 
Discretion  of  court,  23,  521 
In  general,  23,  520 
Payment  of  debt  without  costs,  23, 

521 
Within  certain  time,  23,  521 
Abuse  of  discretion,  23,  529 
Action  for  unliquidated  damages,  23,  521 
Affidavit  of  merits,  i  5  ,  374 
Another  action  pending,  see  infra,  Ab- 
solute    Stay     of     Intermediate 
Proceedings. 
Appeal,  23,530 

Appeal  from  order,  23,  538 
Bight  to  Appeal  After  Taking  Statutory 
Stay^of  Execution,  2  3 ,  543 
Express  prohibition,  23,  544 
Implied  prohibition,  23,  544 
In  general,  23,  543 
Application  for  Stay,  23,  529 

In  what  court  made,  23,  529 
Arbitration  as  a  stay  of  criminal  pro- 
ceedings, I,  658 
Audita  querela  as,  i,  1005 
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Bill  as,  I,  623 

Bill  of  particulars  as.  a,  248 

Bond 

Justice  of  the  peace,  i  2,  476 
Breach    of  faith,  see  infra,  Absolute 
Stay   of    Intermediate    Proceed- 
ings. 
Breach  of  stipulations,  23,  521 
Certiorari  as,  3,  66 

Commissions  to  take  testimony.  23,  529 
Conditional  Stay  of  Intermediate  Proceed- 
ings, 23,  527 
For  commissioners  to  take  testimony, 

23,529  ♦ 

For  discovery,  23,  529 
For  Non-Payment  of  Costs,  23,  527 
Causes  of  action  must  be  the  same, 

23,528 
Courts  of  another  countr3',   23,  526 
Courts  of  other  states,  23,  528 
General  rule,  23,  527 
New  cause  of  action  added,  23,  528 
New  parties  defendant,  23,  528 
One  actipn  legal  and  other  equitable, 

23,  528 
Parties  must  be  the  same,  23,  528 
Privity  between  parties,  23,  528 
Second    action    brought    in  another 

court,  23,  527 
United  States  courts,  23,  528 
Where  plaintiff  has  been  nonsuited, 

23,  528 
Where  plaintiff  has  failed  in  one  ac- 
tion, 23,  527 
Until  hearing  of  motion,  23,  528 
Where  material  evidence  withheld,  23, 
528 
Constitutionality  of  laws  providing  for  a 

stay  of  execution,  3,  755 
Contract    by    which    debtor   has  waived 

right  of  stay,  23,  548 
Contract  to  stay  execution,  23,  544 
Costs.  15,  931 

Conditional  Stay  for  Non-Payment,   23, 

527 

Causes  of  action  must  be  the  same, 

23,  528 
Courts  of  another  country,  23,  528 
Courts  of  other  states,  23,  528 
General  rule,  23,  527 
Nfew  cause  of  action  added,  23,  528 
New  parties  defendant,  23,  528 
One  action  legal  and  other  equitable, 

23,  528 
Parties  must  be  the  same,  23.  528 
Privity  between  parties,  23,  528 
Second   action    brought   in    another 

court,  23,  527 
United  States  courts,  23,  528 
Where  plaintiff  has  been  nonsuited, 

23.  528 
Where   plaintiff    has   failed   in   one 

action,  23,  527 
Nonsuit,  16,  749 

Stay  of  proceedings  in   second   action 
until  costs  are  paid  in  the  first,  4, 
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Upon   payment  of  debt  and  costs,  23, 
520 
Court  to  which  application  shall  be  made 

23,529 

Definition,  23,  520 

Delivery,  23,  529 

Discharge  In  Bankruptcy,  see  infra,  Ab- 
solute Stay  of  Intermediate  Pro- 
ceedings. 
Stay  of  execution,  23,  535 

District    attorney's    power    in    criminal 
cases,  5,  716 

Effect  of,  7,  148 

Entering  ministerial  act,  12,  38 

Exceptions  as,  2,  222 

Executors  and  administrators,  7,  402 

For  vexatious  process,  23,  522 

Indefinite  or  unreasonable   stay,  23,  546 

Injunctions,  10,986 

In  second  action  for  same  cause,  23,  522 

Intermediate  Proceedings,  see  infra.  Ab- 
solute    Stay     of     Intermediate 
Proceedings;    Conditional   Stay 
OF  Intermediate  Proceedings. 
Application  for  stay,  23,  529 
Courts  to  which  application   shall   be 

made,  23,  529 
Remedy   for  abuse  of  discretion,   23, 

529 
Judgment 

Effect  of  Stay  of  Execution,  2  3 ,  548 
Examples,  23,  548 
In  general,  2  3 ,  548 
Merely     suspending   judgment,    23, 

548 
Whether  it  discharges  debt,  23,548 
Whether  it  vacates  judgment,  23,  548 
Mandamus 

Abuse  of  discretion,  2  3 ,  530 
Mechanics'  liens,  15,  175,  203 
New  Trial,  16,  637 

At  common  law,  16,  637 
Effect  in  general,  1 6 ,  637,  638 
Statutory  provisions,  16,  637 
Suspension  of  judgment,  16,  637 
Waiver,  16,  637 
Nonsuit,  23,  528 
Costs,  16,  749 
Payment  of  debts  and  costs,  23,  520 
Perfetual  stay,  see  infra.  Stay  of  Ex- 
ecution, subhead.  By  Order  of  Court. 
Prohibition,  i  g,  280 
Sheriff's  sales,  22,  575 
Statutory  stay,  see  infra,  Stay  of  Ex- 
ecution. 
Stay  bonds,  see  infra.  Stay  of  Execu- 
tion. 
Stay  of  Execution,  23,  530 

For  stay  of  execution  pending  appeal, 
see  Supersedeas. 
-  Definition,  23,  530 
Discharge  in  bankruptcy,  23,  535 
Effect  of  execution    fully   performed, 

23,554 
Effect  Upon  Execution  on  FersonaJl  Prop- 
erty, 23,  550 
Indefinite  stay,  23,  552 
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In  general,  23,  55Q 
Lien  on  personal  property,  23,  550 
Stay  by  agreement  of  parties,  23,  552 
Subsequent  judgment  creditor,   23, 

550 
Time  within  which  writ  must  be  re- 
turned, 23,  551 
Warrant  of  execution,  23,  550,  551 
Effect  Upon  Execution  Partly  Performed, 

23,  552 

Common  law,  23,  552 
Examples,  23,  552-554 
In  general,  23,  552,  553 
Statutes,  23,  552,  553 
Statutory  stay,  23,  553 
Effect  Uppn  Judgment,  2  3 ,  548 
Examples,  23,  548 
In  general,  2 3, "548 
Merely    suspending    judgment,    23 ^ 

'   548 

Whether  it  discharges  debt,  23,  548 

Whether  it  vacates   judgment,   23', 

548 
Effect  Upon  Judgment  Lien  on  Real  Estate, 

23,  549 

Priority,  23,  550 

Priority  of  subsequent  creditors,  23, 

550 
Statutory  period  of  limitation ,  2  3 ,  550 

Execution  pending  stay,  23,  548 

Forcible  entry  and  detainer,  8,  182 

Granting  perpetual  stay  of  supersedeas, 
7,  146 

In  Alabama,  7,  146 

In  Arkansas,  7,  147 

In  California,  7,  147 

In  Indiana,  7,  147 

In  Missouri,  7,  147 

In  Tennessee,  7,  147 

Inherent  power  of  court,  7,  146 

Justice  of  the  Peace,  1 2 ,  476 
Bond  or  recognizance,  i  2,  476 
How  to  stay,  12,  476 
Joint  liability  of  debtor  and  surety 

12,477 
Statutory  provisions,  1 2 ,  476 

Kinds,  23,  530 

Lien  of  Judgment 

Whether  after  discharge,  12,  118 
Whether  an  extension,  12,  118 
Whether  a  suspen.=ion,  12,  117 

Mechanics'  liens,  i  5,  203 

Motion  for  new  trial,  7,  147 

Necessity  of  filing  bond,  7,  147 

Power  and  control  of  court  after  de- 
cree of  appellate  court,  7,  146 

Statutory  Stay,  2  3 ,  540 
Construction  of  Statute,  2  3 ,  540 
Computation  of  time,  23,  541 
Derogation  of   the  common  law,. 

23,  540 
Strict  construction,  23,  540 
Time   within  which  stay  may  bff 
taken,  23,  541 
Blglit  of  Appeal' After  Taking  Stay,  23,. 

.MS 

Express  prohibition,  23,  544 
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STAY  OF  PROCEEDINGS— Co«/'rf 
Stay  of  Execution — Cont'd 
Statutory  Stay — Cont'd 
Bigbt  of  Appeal  After  Taking  Stay — 

Cont'd 

Implied  prohibition,  23,  544 
In  general,  23,  543 
Stay  Bond,  23,  541 

Effect  of  undertaking  to  stay  exe- 
cution, 23,  541,552 
Insufficient  undertaking,  23,  543 
Judgment  of  another  state,  23,  543 
Subrogation  to  rights  of  plaintiff, 

23,543 

When  stay  bond  binds  the  prop- 
erty, 23,  S41 

When  stay  is  necessary,  23,  543 
Stay  Laws,  7,  i47;  23,519. 545 

Contracts    by    which   debtor   has 
waived  right  to  stay,  2  3 ,  548 

Contracts   made   after  passage  of 
act,  23,546 

Examples,  23,  545 

Indefinite    or    unreasonable   stay 

23,  546 
Late  war,  23,  545 
Nature  of  the  laws,  23,  545 
Violation   of    obligation    of   con- 
tracts, 23,  545 
War  of  1812,  23,  545 
Waiver  of  right  to  stay  by  contract, 

23,544,548 
Stay  by  Agreement  of  the  Parties,  2  3, 538 
Attorney's  authority,  23,  639,  540 
Examples,  23,  539,  540 
In  general,  23,  539 
Stay  by  Order  of  Court,  2  3 ,  530 
Perpetual  Stay,  23,  532 
Abuse  of  process,  23,  533 
Discharge  of  defendant  in  bank- 
ruptcy, 23,  535 
Enforcing  unjust  judgment,  23,534 
Examples    of    when   granted,   23, 

532-536 
Judgment  obtained  in  violation  of 

stipulation,  23,  534 
Plaintiff  found   to   have   no   title, 

23,533 
Right  must  be  clearly  shown,  23, 

534 

Void  judgment,  23,  533 

When  granted,  23,  532 
Power  of  Court  to  Grant,  2  3 ,  530 

Court  of  general  jurisdiction,   23, 
530 

Discretion  of  court,  23,  530 

Examples,  23,  530-532 

Inherent  power,  23,  530 

Judgment    affirmed    by    appellate 
court,  23,  532  \ 

Trial  and  appellate  court,  23,  531 
Temporary  Stay,  23,  536 

As  substitute  for  equitable  proceed- 
ings, 23,  536 

Defendant  having  action  pending 
against  him,  23,  538 

Discretion  of  court,  23,  536    , 


Examples,  23,  536-538 
Plaintiff  insolvent,  2  3 ,  536 
Power  of  court,  2  3 ,  536 
Whether  order  is  appealable,  23, 

538 
Stay  laws,  7,  147 

Strict  compliance  with  stay  laws,  7 ,  146 
Stipulations,  breach  of,  23,  521 
Streets  and  sidewalks,  24,  31 
Subrogation,  23,  543 
Suretyship,  2  3 ,  543 
Temporary  stay  of  execution,  see  infra, 

Stay  of  Execution. 
To  await  determination  of  other  proceed- 
ings, 3,8i6 
Until  hearing  of  motion,  23,  529 
Until  security  for  costs  has  been  furn- 
ished, 4,  325 
Waiver  of  right  to  stay,  23,  544 
Withholding  evidence,  2  3 ,  528 
STEAL,  3,  16/;  9,  758;  23,  555 
See    Larceny;     Receiving     Stolen 

Property;  Rewards. 
Larceny,  20,  442 
Libel  and  slander,  1 3 ,  344 
Stealing  From  Mails 

Whether  an  infamous  crime,  4,  646 
Whether  "  take  "  synonymous  with,  25,1 
STEAMBOATS,  2,439;  16,  298 
See  Ships  and  Shipping. 
Lis  pendens,  13,  873 
STEAM  BOILERS,  see  Explosions 
STEAM  DREDGE,  28,  440 
STEAMSHIP,  14,  333;  23,  555 

See  Navigation. 
STEAM  WHISTLE 

Nuisances,  1 6 ,  945 
STEER,  3,43;  12,  812;  23,555 
STENOGRAPHERS,  23,  556 
Appointment,  23,  556 
Compensation,  see  infra.  Court  Stenog- 
raphers. 
Who  Responsible,  23,  559 

All  parties  to  the  action,  23,  559 
Custom,  23,  560 

Employment  by  attorney,  23,  559 
Examples,  23,559,  5^° 
Payment  in  advance,  23,  559 
Costs 
When  Fees  Taxable  as  Costs  or  Disburse- 
ments, 4,327;  23,  560 
Examples,  23,  560,, 561 
Direction  in  open  court,  2  3 ,  560 
In  general,  23,  560 
Master  in  chancery,  23,  560 
Notes  on  former  trial,  2  3 ,  562 
Statute,  23,  562 
Stipulation    by   party   in    case,    23, 

561 
Trial  before  referee,  2  3 ,  561 
Court  Stenographers,  2  3 ,  556 
Compensation,  23,  557 
Extra  pay,  23,558 
Governed  by  statute,  13,  557 
Mode  of  payment,  23,  557 
Refusal  of  court  to  appoint,  23,  557 
Removal,  23,  557 
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Statute  providing  for  appointment,  23, 

SS7 
Custom  of  estimating  number  of  folios, 

23,  560 
Definition,  23,  556 

Depositions  distinguished  from   stenog- 
rapher's notes,  '5,  581 
Duties,  23,  556 
Fees 

When  taxable  as  costs,  4,  327;  23,  560 
Master  in  chancery,  23,  560 
Notes  as  Evidence,  23,  563 

In  cases  of  appeal,  23,  565 

In  general,  23,  563 

On  former  trial,  23,  563 

On     preliminary     examinations,     23, 

563 

Referees,  23,  561 

Removal,  23,  556 

Sbortband  Notes 

To  prove   testimony  given  at  former 
trial,  9,337 

Stenographer's  Minutes 

Referees,  20,  707 

STEP-CHILDREN,  3,232 

See  Parent  and  Child. 

Whether  issue  includes  step-children,  1 1 , 
S70 
STEVEDORE 

Admiralty  jurisdiction  over,  I,  198 

As  servant,  14,  748 

Seamen,  2  i,  936 
STILL 

Still  living,  13,  971 
STIPULATED    DAMAGES,    see    Liqui- 
dated Damages. 
STIPULATION  (IN  ADMIRALTY),  23, 

567 

Acknowledgment,  23,  568 

Appeal,  23,  571 

Appellate  court,  23,  570 

Appraisement,  see    infra,    For   Value. 

Civil  law,  23,  568 

Compelling  further  security,  23,  569 

Construction,  23,  568 

Damages 

Stipulations   for   costs    and    damages, 

23,573 
Death  of  claimant,  23,  570 
Decree  as  lien  upon  real   estate,  23,  570 
Default,  23,  581 
Definition,  23,  567 
Deposits  of  money,  23,  569 
Dismissal  of  appeal,  23,  581 
Exceptions  to  sureties,  23,  569 
For  Costs,  23,  571 

Discretion  of  court,  23,  571 

Examples,  23,571-573 

Exemption,  23,  572 

In  general,  23,  571 

Poor  suitors,  23,  572 

Proceeding  in  rem,  23,  572 

Seamen,  23,  572 

Stipulations  for  costs  and  damages,  23, 

,  sn 

Waiver  by  opposing  party,  23,  573 
When  required  of  defendant,  23,  571 
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When  required  of  libelant,  23,  571 
Formalities  of  execution,  2  3 ,  568 
For  Value,  23,  574 

Amount  of  stipulation,  23,  575 
Appraisement  of  the  property,  23,  574 
Authority  of  court  over  vessel,  23,  579 
Decree  greater  than  amoiint  mentioned 

in  stipulation,  23,  578 
Deduction  on  account  of  liens,  2  3 ,  580 
Default  in  complying  with  stipulations, 

23,  577 

Examples,  23,  574-580 

In  general,  23,  574 

Interest  upon  stipulated  sum,  23,  577 

Intervention    of    personal  representa- 
tive, 23,  580 

Original  liability  of  a  vessel,  23,  580 

Personal  judgment,  23,  580 

Rearrest,  23,  577 

Rearrest  for  same  cause  of  action,  a  3 , 

577 
Reduction  in  amount,  23,  578 
Revesting  title  to  vessel,  2  3 ,  579 
Salvage  proceedings,  23,  576 
Seizure  under  neutrality  laws,  23,  576 
Stipulation  as  substitute  for  thing  itself, 

23,57s 
Surety's  liability,  23,  577 
To  obtain  possession  of  goods,  23,  574 
Vessel  arrested  on  other  suits,  23,  580 
Vessel  discharged  through  mistake,  23, 

577 
Where   discharge  would  defeat  object 

of  suit,  23,  576 
Where  object  of  libel   is   to   determine 
right  of  possession,  23,  576 
For  what  required,  23,  568 
Increased  in  appellate  court,  23,  570 
In  general,  23,  567 
Intervention,  23,  580 
Married  women,  23,  571 
Oath,  23,  568 
On  AppeaJ,  23,  581 

Appeal  operating  as  supersedeas,  23, 

581 
In  general,  2  3 ,  581 
Summary  judgment  against  stipulators, 

23,  581 
Where  appeal  has  been  dismissed,  23, 

581 

Where  stipulators  are  in  default, 2 3, 581 
Partners,   23,  571 
Poor  suitor,  2  3 ,  572 

Presumption  that  surety  is  sol  vent,  2  3 ,  570 
Release  of  Surety,  2  3 ,  569 

Amendment  of  pleadings,  2  3 ,  569 

Reinstatement  of  a  libel,  23,  569 

Substitution  of  a  new  party,   23,  569 
Salvage  proceedings,  2  3 ,  576 
Seal,  23,  568 
Seamen,  23,  572 
Sureties,  2  3 ,  569 

Liability,  23,  569 

Married  women,  23,  371 

Partners,  23,  571 

Presumption  that  surety  is  sol  vent,  2  3 , 

57° 
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STIPULATION    (IN    ADMIRALTY)  — 

Cont'd 

Sureties — Confd 
Release ,  23,  569 

Amendment  of  pleadings,  23,  569 
Reinstatement  of  a  libel,  23,  569 
Substitution  of  a  new  party,  23,  569 
Surrender  of  bail,  i,  202 
To  abide  the  decree,  23,  573,  574 
To  appear  and  abide  or  pay  decree,  23, 

573 
Vacation  of  Judgments 
Unwritten,  12,  134 
Value,  see  infra.  For  Value, 
STIPULATIONS 

Admissions  of  attorney,  9,  350 
Compromise  of  suit,  1,956 
Continuances,  3,  815 
Mandamus,  14,  120 
New  Trial 

Violation,  16,  529 
Waiver  of  right  to,  16,  633 
Of  attorney  generally,  i ,  955 
Stay  of  Proceedings 
For  Breacb  of,  23,  521 

Agreement   made  while   not  under     / 

authority  of  court,  2  3 ,  522 
Agreement  to  settle  must  be  uncon- 
ditional, 23,  522 
Definite    agreement    to    settle,  23, 

,521 
In  general,  23,  521 
Summary  application,  2  3 ,  522 

That  execution  shall  be  postponed,  1,956 

That  new  trial  should  not  be  sought,  I , 
956 

That  trial  should  be  put  off,  i ,  956 
STIRPES,  see  Wills.,  ' 

STOCK,  23,582 

See  Building  Associations;  Cor- 
porations; Dividends;  Stock- 
brokers; Stock  Exchange;  Stock- 
holders; Trade  Combinations 
and  Corporate  Trusts;  Ultra 
Vires;  Watered  Stock. 

See  generally.  Municipal  Securities; 
Officers;  Railroad  Securities. 

Gambling  contracts  in  stock,  see  Stock- 
brokers, and  see  Gambling  Con- 
tract. 

New  Stock 

Stockholder's    right    to  subscribe,  see 
Stockholders. 

Subscription,  see  Stockholders. 

Voting  trusts,  see  Voting  Trusts. 

Advancements,  10,  22 

Allotment  of  shares,  1 ,  492 

Afflication  for  registry,  see  infra, 
Registration. 

Assessments 

Liability  of  executor  for  not  paying,  7, 

347 
Manufacturing  corporations,  14,  272 

Assignment    of   certificate,    see    infra. 

Certificates. 
Assignment  of  shares  of,  by  corporation 

in  satisfaction  of  its  debts,  4,  220 
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Assumpsit 

Preferred  dividends,  23,  610 
Attachment  and  Execution,  23,  593,  631 
See  infra,  Garnishment. 
Advertisement,  23,  633 
At  common  law,  23,  632 
Authority,  23,  632 
Compliance  with  statutory  provisions, 

2  3 ,  633 
"Estate,"  23,632 

Estate  both  real  and  personal,  23,  632 
Examples,  23,  632 
Foreign  Corporations,  2  3 ,  632 

See  infra.  Foreign  Attachment. 
How  levy  is  effected,  23,  633 
Levy,  23,  633 

Lien  of  corporation  ,23,  698 
Liens  and  liabilities,  23,  634 
Mandamus  to  compel  registry  of  pur- 
chaser as  a  stockholder,  23,  634 
Notice,  23,  633 

"  Real  and  personal  property,"  2  3 ,  632 
Kelatlve  Rights  of  Levying  Creditors  and 
Transferees,  23,  635,  655 
Creditor  with  actual  notice,  23,  635 
Examples,  23,  635-637 
Fraud,  23,  637 
In  general,  23,  635 
Levying  creditors  preferred  to  prior 

unrecorded  purchasers,  23,  635 
Surrender  of  certificate,  23,654 
Transfer   in    fraud   of   creditors,  23,. 

636 
Unrecorded  transfer,  23,635 
Unregistered  purchasers  preferred  to- 
levying  creditors,  23,  635 
Where   there   is   no  provision   com- 
pelling registry,  2  3 ,  635 
Wrongful  refusal  of  registration,  23^ 
636 
"  Rights  and  credits,"  23,  632 
Sale,  23,  633,  634 
Seizure,  23,  633 

Seizure  by  tax  collector,  23,  632 
Situs  of  stock,  23,  632 
Statutes  authorizing,  23,632 
Validity,  23,  632 
Whether  subject  to,  23,  632 
Authority  to   issue  preferred  stock,  see 

infra,  Preferred  Stock. 
Bank  cashier's  power  to  transfer  shares 

of,  2,  119 
Bank  purchasing  and  selling  shares  for 

profit,  2 ,  go 
Blank  Power  of  Attorney,  2  3 ,  649 

See  infra.  Certificates. 
By-Laws,  see  infra.  Transfer. 

Authority  to  issue  preferred  stock,  23, 

604 
Prohibiting  or   regulating    transfer, 
see  infra,  Transfer. 
By-Laws  Creating  Liens,  2  3 ,  690 
Examples,  23,  690,  691 
Where    bona    fide    purchaser    denies 

notice  of  lien,  23,  691 
Whether  by-laws  can  create  lien,  23^ 
690 

Vol.  II. 


stock. 


INDEX-DIGEST. 


stock. 


Canals 

Whether  stock  in  canal  companies  is 

personalty,  23,  5,  591,  592 
Cancellation   of    illegally    issued   stock, 

2  3 ,  622 
Capital  Stock,  :i,  727;  23,  585 
Accumulative  profits,  23,  586 
Definition,  5,  728;  23,  585 
Distinction  between  capital  stock  and 

capital,  23,  587 
Distinguished  from  shares  of  stock,  23, 

587 
Existence  as  an  entirety  at  one  time, 

23,586 
Funds  of  company,  2  3 ,  587 
Manufacturing  corporations,  14,271 
Measured  by   that  of  corporate   prop- 
erty, 23,  586 
Of  company  considered  as  a  trust  fund 

for  the  benefit   of    creditors   of   the 

corporation,  4,  578 
Profits  not  segregated,  23,  586 
Surplus,  23,  586 
Trust  fund  for  creditors,  23,  586 
Value  for  purposes  of  taxation,  23,  586 
Certificates,  2  3 ,  597 

As  evidence  of  membership,   23,  782, 

783 
Assignment  of,  23,  648 

Blank  power  of  attorney,  23,  649 
Common  mode  of  assignment,  23, 

649 
Complete  title  in  transferee,  23,  650 
Filing  Blank,  2  3 ,  650 

Giving  instrument  different  legal 

effect,  23,  650 
Name  of  attorney,  23,  650 
Number  of  shares,  23,  650 
Relation   back  to  date   of  assign- 
ment, 23,  650 
Right  of  bona   fide  holder  to  fill 
out  blank,  23,  650 
In  general,  2  3 ,  648,  649 
Manual  delivery,  23,  649 
Revocation  of  power  of  attorney,  23, 

Writing,  23,  648 
Corporation  estopped  to  deny  validity, 

23,597     ,. 

Delivery  of,  23,  673 

Director's  Liability, for  Issuing  False  Cer- 
tificates, 17,  113 
In  general,    17,  113 
Knowingly  issuing  illegal  and  spuri- 
ous stock,  I  7,  113 
Liability  to  purchaser,  17,  113 

Distinct  from  shares,  23,  597 

Equitable  action  to  compel  issue  of  new 
certificates,  2  3 ,  627 

Evidence  of  ownership,  2  3 ,  597 

Examples,  23,  597,  598 

Execution,  23,  601 

General  nature,  23,  597 

Issue,  23,  601 

Authorized  by  directors,  23,  601 
Execution  out  of  state,  23,  601 
Mailed  to  party,  23,  601 
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Stub  book  as  evidence  of  issue,  23, 

601 
When  issued,  2  3 ,  601 
Whether  execution   need   be   under 
seal,  23,  601 
Merely  prima  facie  evidence,  23,  598 
Negotlabllitjr,  23,  598 

Bona  fide  purchaser  of  lost  certifi- 
cate, 23,  599 
Certificates  not  negotiable,  23,598 
In  England,  23,  599 
Lien  of  company  for  debt,  23,  598 
Quasi- Negotlaljility,  23,  600 
Bona  fide  purchaser,  23,  600 
Examples,  23,  600,  601 
In  general,  23,  600 
Where  owner  has  conferred  upon 
another  the  apparent  power  to 
dispose  of  stock,  2  3 ,  600 
Stolen  certificates,  23,  599 
Usages  of  trade,  23,  599 
Negotiable  instruments,  1 6 ,  484 
Power  of  attorney,  23,  649 
Rights  of  stockholders,  23,  602 
Signed  by  less  than  required  number  of 
officers  where  stock   is  over-issued, 
23,  622 
Surrender,  23,  651 
By-laws,  23,651 
Compliance  with  requirements,  23, 

651 
Eflteot  of  Failure  to,  23,  652 

Attaching  creditor,  2  3 ,  652 

Examples,  23,  652-655 

In  general,  23,  652 

Provision  imperative,  23,  652 

Whether  fatal  to  title  of  transferee, 
23,  652 
Examples,  23,  651,  652 
In  general,  23,  651 
Liability  of  Corporation  Where  There 

Is  a  Transfer  Without  a  Surrender, 

23,  671 

Accrued  dividend,  23,  672 

American  authorities,  23,  671 

Duty  of  company,  23 ,  671 

Examples,  23,  671-673 

In  general,  23,  671 

Loss  of  original,  2  3 ,  672 

New  certificate,  23,  672 

Where  no  ceitificate  has  been  is- 
sued, 23,  673 

Whether    corporation   guarantees 
vendor's  title,  2  3 ,  673 
Provision  on  face  of  certificate,  23, 

651 
Right  of  company  to  prescribe,  23, 

651 
When  necessary,  23,  651 
Whether  possession  essential  to  stock- 
holder's rights,  2  3 ,  602 
Common  Stock 

Distinguished  from  preferred,  23,603 
Exchange    of    common    for  preferred 
stock,  23,  611 
Confilct  of  Laws 

Sale  of  stock,  23,  673 
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STOCK— Co«/"rf 
Contract 

Lien  of  corporation,  23,  691 
CorporationB 

As  purchasers  of  their  own  stocks,  see 

infra.  Sale. 
Corporation  holding  stock  in  another 
company,  4,   249;    17,  45,    106;    19, 
811;  26,233,  234 
Liability  for  issuing  stock  as  full  paid 

at  less  than  its  par  value,  4,  266 
Representations    as    to    the    value   of 
stock,  4,  265  . 

Creation 

As  to  corporation's  lien  on  stockhold- 
er's   shares,    see    infra.     Lien    of 
Corporation  on  Stock. 
Credit,  23,  590,  632 
Creditors 

Relative   rights   of  levying  creditors 
and  transferees,  see  infra.  Attach- 
ment AND  Execution. 
Whether  preferred  shareholders  are, 
see  infra.  Preferred  Stock. 
"  Debenture  stock,"  23,  618 
Debts,  23,  589 
"Deferred  stock,"  23,  618 
Definition  and  Nature,  2  3 ,  584 
See  Capital  Stock. 
See  infra.  Certificates;  Shares. 
In  general,  23,  584 
Partnership,  23,  5S5 
Used  in  charter,  23,  585 
Voluntary  associations,  2  3 ,  585 
Directors,  see  generally,  Directors. 
Approval    of     directors    necessary    to 

transfer  of  stock,  2  3 ,  645 
Eight  of  Directors  to  Transfer  Stock,  23, 
641 

Early  doctrine,  23,  641 
Examples,  2  3 ,  641,  642 
In  general,  23,  641 
Modern  law,  23,  642 
Mortgage,  23,  642 
Directors'  Power,  17,  105 

Delegation  of  power,  17,  105 
Director  taking  stock  in  another  com- 
pany, 17,  106 
Increasing  capital  stock,  17,  log 
In  general,   17,  105,  106 
Selling  stock  to  themselves,  17,  106 
Dividends,  see  Dividends. 
Lien  of  corporations,  23,  693 
Preferred  dividends,  23,  610 
Dower  in,  5,  891 
Embezzlement,  6,  459 
Equivalent  to  share,  13,21 
Estate,  23,  632 
Execution,  23,  593 

See  infra.  Attachment  and  Execu- 
tion. 
Executors  and  Administrators,  7 1  2  5  5  ;  2  3 , 
682 
Distinguished  from  other  trustees,  23, 

682 
Examples,  23,  682,  683 
In  general,  2  3 ,  682 


Purchasers  from,  23,  682 
File  shares  of,  7 ,  963 
Foreign  Attachment,  8 ,  310 

Bank  stock,  8,  310 

Garnishment,  8,  310 

Shares  owned  out  of  state,  8,  311 

Stock  certificates,  8,  311 
Foreign  Corporations 

Subscription   to   stock   of   foreign   in- 
surance company,  8,  348 
Forfeiture,  8,  450;  23,  818 

Action  at  Law  for  Deficiency,  2  3 ,  823 
Assignees  of  original  subscriber,  2  3 , 

824 
In  general,  2  3 ,  823,  824 
Provided  by  statute  or  charter,  23, 

824 
Purchaser  at  forfeiture  sale,   23,  824 

Another  name  for  foreclosure,  8,  451 

As  cumulative  remedy,  8,  451 

Authority,  23,  818 

By-law  authorizing,  23,  819 

By  strict  compliance  with  statute,  23, 
820 

By  whom  declared,  23,  820 

Cumulative  remedy,  2  3 ,  819 

Deficiency,  2  3 ,  822 

Effect  of  forfeiture,  23,  822 

Examples,  23,  821,  S22 

For  non-payment  of  instalments,  8,  450 

For  non-payment  of  principal,  8,  450 

Good  faith,  8,  450 

Grounds,  23,  820,  821 

Illegal  call,  23,  82 1 

Implied  power,  23,  819 

Invalid  forfeitures,  23,  820,  821 

Liability    of   purchaser    at    forfeiture 
sale,  23,  824 

Mere  notice  alone,  23,  819 

Mere  threats,  2  3 ,  819 

Mines  and  mining  claims,  i  5,  615 

Nature,  23,  818 

Notice,  23,  821 

Compliance  with  statute,  23,  821 
Not  equivalent  to  forfeiture,  23,  821 
Provisions  as  mandatory,  23,  821 
Substantial  compliance,  23,  821 
Time  and  place,  23,  821,  822 

Origin,  23,  818 

Power  to  forfeit  must  be  expressly  con- 
ferred, 8,  450 

Power  to  forfeit  strictly  construed,  8, 

45° 
Requirements,  23,  S20 
Resolution    declaring  forfeiture  of  all 
shares    remaining    delinquent    at   a 
certain  day,  23,  820 
Statutory  remedy,  23,  818 
Surplus,  23,  824 
What  is,  8,  450 

Whether  forfeiture  relieves  from  fur- 
ther liability,  23,  822 
Forged  Transfer 

As    to    liability    of  corporation,    see 
infra.  Registration. 
Formalities    of     transfer,     see     infra. 
Transfer." 
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Fraud,   see   infra.    Over-issue  ;    Wa- 
tered Stock. 
Frauds,  statute  of  see   infra.  Statute 

OF  Frauds. 
Fraudulent  Issue 

Bona  fide  holder,  17,  159 

Liability  of  corporation,  17,  159 
Fraudulent  Sales,  2  3 ,  592 

Retention  of  ownership,  8,  859 
Garnlslinient,  8,  1152;  23,  634 

In  absence  of  statutes,  23,  634 

In  general,  23,  634 
Gas  companies,  8,  1271 
Gifts,  2  3 ,  688 

Causa  mortis,  8,  1343 

Examples,  23,  688,  ^9 

Formalities,  23,  6S9 

Intention  must  be  clear,  23,  688 

Registration,  23,  689 

Revoked  by  donor,  23,  688 

Validity,  23,  688 
Goods  and  chattels,  2  3 ,  592 
Guaranteed  stock,  see  infra.  Preferred 

Stock. 
Guardians,  23,  682 

Distinguished  from  other  trustees,  2  3 , 
682 

Examples,  23,  682,  683 

In  general,  23,  682 

Purchasers  from,  23,  682 
Identification,  see  infra.  Shares. 
Incorporeal  property,  2  3 ,  588 
Increase  of  Stock,  2  3",  625      , 

See  infra.  Issue  ;  Reduction. 

Effect    of    increase    on    liability,    see 
Stockholders. 

Issue  of  stock    dividends,   see   Divi- 
dends. 

Stockholders'  prior  right  to  increase, 
see  Stockholders. 

Acquiescence  of  stockholders,   23,626 

Board  of  stockholders,  23,  626 

Examples,  23,  628 

Implied  authority  to  increase,  23,  625 

Issue    of    securities    convertible   into 
shares,   23,  629 

Meeting  of  stockholders,  23,  627 

Methods,  23,  627 

Must  be  expressly   authorized,  23,  625 

Notice  of  meeting,  23,  627 

Power  of  courts  to  direct  increase,  23, 
626 

Power  of  legislature  to  authorize,  23, 
625 

Validity,  23,  625 

Whether  directors  alone  can  eflfect  in- 
crease, 23,  626 

Who  may  direct  increase,  23,  626 
Injunction 

Collection  by  insolvent  company,  10, 

97S 
Preferred  dividends,  23,610 
Restraining  transfer,  10,  916 
Transfer  of  illegally  issued   stock,  23, 

622 
Interest 

Preferred  dividends,  23,  613 
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Interest-bearing  Stock,  23,  615 

Guaranteeing  interest  on  par  value  of 

stock,  23,  616 
In  general,  23,  615 
Paj'ment  out  of  surplus,  23,  616 
Validity  of  stock,  23,  615 
When  invalid,  23,  616 
Investments  by  trustees,  1 1 ,  827 
Issue,  23,  618 

See  infra,  Certificates  ;  Increase 

OF  Stock. 
Examples,  23,  618,  6ig 
Irregular  Issue,  23,  619 

Acquiescence,  23,619 

Examples,  23,  619 

In  general,  23,  619 

Ratification,  23,  619 

Signatures  of  directors,  23,  619 

Violation  of  charter,  23,  619 
Methods,  23,  619 
Nature  of  right  to  issue,  2  3 ,  6i8 
Of  Stock  by  Corporate  Officers  to  Them- 
selves, 2  3 ,  623 

Examples,  23,  623,  624 

Fictitiously  paid  up  stock,  23,  624 

Fraud,  23,  623,  624 

In  general,  23,  623 

Void  or  voidable  transactions,  2  3, 623 
Over-issue,  2  3 ,  619 

Action  against  officers,  23,  621 

Action  for  damages  against  corpora- 
tion, 23,  620 

Bona  fide  holders,  23,  619 

Certificate    signed   by    less  than  re- 
quired number  of  officers,  23,  623 

Collection  of  subscription,  23,  620 

Enjoining  transfer,  23,  622 

Examples,  23,619-622 

In  general,  23,  619 

Liability  of  officers  of  corporation, 
23,  621 

Measure  of  damages,  2  3 ,  620 

Ratification,  23,  620 

Subsequent  delay  authorizes  increase, 
2  3 ,  620 

Suing  for  cancellation,  23,  622 
Securities   convertible  into  shares,  23, 

629 
Special  issue,  23,  617 
The  general  consideration,  23,  618 
Ultra  vires,  see  infra.  Over-issue. 
.Whether  right  to  issue  is  essential  to 

the  corporation,  23,  418 
Joint  stock  companies,  23,  585 
Laches,  1 2 ,  584 

See  Stockholders. 
Cancellation  of  shares,  12,  586 
Forfeiture,  12,  584 
List  of  contribvitors,  1 2 ,  585 
Register  of  transfer,  1 2 ,  586 
Where  directors  may  decline  to  regis- 
ter, 12,  586 
Legacies  and  Devises,  13,  19 

Bequest  charged  upon  thestock,  13,21 
Bequest  of  all  the  stock,  i  3 ,  20 
Bequest  of  dividends  and  interest,  1 3 , 

21 
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STOCK— Co»/W 
Legacies  and  Devises — Confd 
Directions  to  invest,  1 3 ,  23 
Directions  to  sell  stock,  13,  22 
Directions  to  transfer  stock,  1 3 ,  23 
Disposition  of  fractional  parts,  1 3 ,  33 
Effect  of  statutes  providing  will  shall 

speak  from- death,  13,  20 
Examples  of  specific  legacies,  13,  21 
Parol  evidence,  13,  23 
Possession  of  stock  of  kind  bequeathed, 

13,  22 
Stock  of  a  particular  description,  1 3 ,  20 
When  bequest  is  specific,  13,  19 
When  demonstrative,  13,  20 
When  general,  13,  20 
When  not  specific,  13,  22 
Liability    of  corporation  for  alloviing 
■wrongful  registry,   see  infra,    Reg- 
istration. 
Liabilitj'  of  officers  upon  void  stock,  8, 

798 
Lien  of  Corporation  on  Stock,  2  3 ,  6S9 
By-Laws,  23,  690 

Examples,  23,  690,  691 

Where   bona  fide   purchaser  denies 

notice  of  lien,  23,  691 
Whether   by-laws  can   create   lien, 
2  3 ,  690 
Charter  providing  for  lien,  2  3 ,  690 
Construction,  23,  692 
Contracted  after  transfer,  23,  694 
Creating  by  usage,  23  ,  691 
Creation,  23,  689-692 
Creation  by  contract,  23,  691 
Death  of  stockholder,  23,  693 
Debts  contracted  after  transfer,  2  3, 694 
Dissolution  of  corporation,  23,  693 
Dividends,  23,  693 
Enforcement,  2  3 ,  697 
Attachment,  23,  698 
Foreclosure  and  sale,  23,  698 
Refusal  to  register  transfers,  23,  697 
For  What  Debts,  2  3 ,  695 
In  general,  23,  693 
Stockholder  surety,  23,  694 
Transactions  not  connected  with  his 
shares,  23,  694 
General  authority  to  regulate  transfers, 

23,  692 
Inference,  23,  692 
Nature  and  extent,  2  3 ,  693 
Notice,  23,695 

By-laws  as  notice,  23,  696 
Examples,  23,  696 
In  general,  23,  696 
Statute  as  notice,  2  3 ,  696 
Origin  and  creation  of  lien,  23,  689 
Priority,  2  3 ,  695 
Rule  at  common  law,  23,  698 
Statute     forbidding     indebted     stock- 
holder to  transfer,  23,  692 
Statute  of  limitations,  23,  695 
Statutes  providing  for  lien,  23,  690 
Time,  23,  694 
To  What  It  Attaches,  2  3 ,  693 
Death  of  stockholder,  23,693 
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Dissolution  of  corporation,  23,  693  . 
Dividends,  23,  693 
Equitable  title,  23,  693 
Examples,  23,  693 
In  general,  2  3 ,  693 
Legal  title,  23,  693 
Shares  obtained  through  fraud,  2  3 ,693 
Spurious  shares,  2  3 ,  693 
Waiver,  2  3 ,  697 

By  whom  effected,  2  3 ,  697 

Examples,  23,  697 

How  eifected,  23,  697 

Implied,  23,  697 

Representations  of  corporate  officers, 

23,697 
Who  may  waive  lien,  2  3 ,  697 
When  lien  attaches,  23,  694 
Lis  pendens,  13,  873 
Live  and  dead  stock,  5,  114 
Loan   on   pledge  of  stock,   1 3 ,  976 ;   18, 

6io,  699 
Lost  certificates,  23,  599 
Mandamus 

Purchaser  at  judicial  sale,  23,  634 
Registration,  23,  666 
To  compel  the  issuance  or  transfer  of 
certificates    for    specific    shares     of 
stock,  4,  291 
Wrongful  Refusal  to  Register,  2  3 ,  666 
Applicant's  right  clear,  23,  667 
Certificate  issuing  to  another  whose 
rights  would  be  prejudiced,  2  3,667 
Conflict  of  authority,  23,  666,  667 
In  general,  23,666 
Relator  guilty  of  bad  faith,  23,  667 
Whether  the  writ  lies,  23,  666,  667 
Manufacturing  corporations,  14,  271,  274 
margins,  14,  316 

Sale  bjr  Broker  for  Want  of 
Client's  right  to  notice,  23,  704,  710 
Demanding  additional  margins,  23, 

711 
Effect  of  sale  without  notice,  23,710 
In  general,  23,  710 
Notice  of  sale  accompanying  demand 
for  margins,  23,  711 
Misrepresentation  of  directors    inducing 

persons  to  purchase  stock,  5 ,  324 
Money 

Whether  stock  passed  under  bequest  of 
money,  23,  590 
Mortgages 

Preferred  stock  as  .a  form  of  mortgage, 
2  3 ,  608 
National  Banks,  see  National  Banks. 

Liability  of  stockholder,  16,  194 
Negotiability,  see  infra.  Certificates  ; 

Sale. 
Netu  stock,  see  j«/>'a,lNCREASE  of  Stock. 
Novation 

Corporation's  liability,  5 ,  332 
Liability   of   corporations   to    persons 
purchasing,  5 ,  334 
Officers,  Private  Corporations 
Action  Against  for  Over-Issue,  23,621. 
622 
Examples,  23,  621,  622 
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Jointly  with  corporation,  23,621 
Wiien  holder  has  no  right  of  action, 
23,  622 
Issue  of  Stock  to  Themselves,  23 ,  623 
Examples,  23,  623,  624 
Fictitiously  paid-up  stock,  23,  624 
Fraud,  23,  623,  624 
In  general,  23,  623 
Void   or   voidable  transactions,   83, 
623 
Ordinary  stock,  i  7,  273 
Over-Issue,  23,  618 

See  infra.  Issue. 
Partnership,  23,  585 

Payment  of  required  proportion  of  capi- 
tal stock  before  organization  of  corpo-   ■ 
ration,  4,  196 
Personal  property,  ■whether,  see    infra, 

Shares. 
Fledge,  13,  976;  18,  610,  699 
Duty  to  Return  Stock,  i  8 ,  709 

Duty  to  keep  stock  on  hand,  i  8,  709 
Identical  stock,  18,709 
In  general,  i  8,  709 
Effect  of  transfer  of  pledgor's  right, 

18,  701 
In  absence  of  statute,  18,  6n 
In  general,   18,  610 
Mere  rule  of  corporation,  18,  611 
Parol  evidence  to  show  true  relation- 
ship of  parties,  1 8 ,  700 
Pledgor's  demand,  2  3 ,  597 
Policy  of   law  as  to   transfer  of  stock, 

18,  611 
Power  of  corporation  to  pledge  its  own, 

4,  219 
Redemption,  18,  728 
Relief  to  pledgor,  i  8,  700 
Bemedies  of  Pledgee  After  Default,  18, 

709.  713 

Accounting,  18,  720 

Application  of  proceeds  after  sale  of 

stock,  18,  730 
In  general,  18,  709 
Sale  in  Equity  and  Judicial  Sale,  18, 
719 

In  general,   i  8,  719 
What  proper,  i  8,  719 
Sale  of  Stock  at  Common  Law,   18, 
709 

Demand,  i  8,  712 
Demand  and  notice,  18,  714 
Effect  of  illegal  sale,  i  8,  714 
Effort  to   obtain  best  prices,   18, 

711 
In  absence  of  agreement,  18,  710 
Interest  of  pledgor,  18,  711 
Length  of  notice,  18,  712 
Measure  of  Damages,  18,  715 

For  conversion  of  stock,  i  8,  715 
Generally,  18,  715 
In  New  York,  18,  715 
In  Pennsylvania,  18,  716 
Necessity  of  foreclosure,  18,  710 
Notice,  18,  712 

Notice  of  time  and  place  of  sale, 
18,712 
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Obligation  to  Sell,  1 8,  716 

Carrying  stock  at  pledgee's  risk, 

18,717 
In  absence  of  special  agreement, 

18,  716 
In  general,  18,  716 
Liability  for  loss  occasioned  by 

failure  to  sell,  i  8,  716 
Pledgor  selling  his  interest,  1  8 , 

•717 
Where    pledgee  has  agreed    to 

sell,  18,  717 
Presumption    as    to    intention    of 

parties,  18,  71b 
Public  Sale,  18,  712 

Necessity    that    sale  should    be 

public,   18,  712 
Sale  on  floor  of  stock  exchange, 

18.713 
Waiver  of  objections  by  pledgor, 

18,713 
Purchase  by  Pledgee,  i  8,  713,  714 
Pledgee    purchaser    by   judicial 

sale,  18,  713 
Pledgee's  right  to  purchase,  1 8 , 

713 
Ratification,  i8,  713 
Whether  purchase  amounts  to  a 
conversion,  18,  713 
Rights  of  bona  fide  purchaser,  1 8 , 

711 
Rights  of  pledgee  to  sell,  i  8,  710 
Right  to  redeem  after  sale,  18,  711 
Sale  at  public  auction,  18,  710 
Waiver  by  acquiescence,  i  8,  714 
Waiver  by  delay,  18,  714 
Waiver  of  irregularities,  18,  714 
Where  purchaser  knew  of  illegal- 
ity, 18,  715 
Sale  Under  Power  of  Sale,  18,  717 
Debt   payable   in   indefinite  time, 

18,  718 
In  general,  18,  717 
Necessity  of  demand,  18,  71S 
Notice,  18,  717 

Notice  of   sale  waived  by  agree- 
ment, 18,  718 
Private  sale,  18,  719 
Time,  manner,  and  place  of  sale, 

18,719 
When   power   may  be    exercised, 
718 
Return  of  equal  number  of  shares,  2  3 , 

597 
Bights  and  LiabUlties  of  Pledgee  as  Stock- 
holder, 1 8 ,  700 

After  transfer  has  been  made,  i  8,  700 
Duration  of  Bights  and  Liabilities  as 
Stockholders,  1 8 ,  702 
Retransfer,  18,  702 
Transfer  to  irresponsible  third  per- 
son, 18,  702 
Effect  of  pledgee's  consent  to  trans- 
fer, 18,  701 
Exemption  from  liability  of  stock- 
holder, 18,  701 
In  general,  1 8 ,  700 
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STOCK— Co»<V 
Pledge— CoBif'rf 

Bights  and  Liabilities  of  Pledgee  as  Stock- 
bolder — Cont'd 
Liability  for  debts,  i  8,  701 
Liability  o{  lien  against  pledgee,  i  8, 

704 
LlabiUty  to  Liens  of  the  Corporation, 
18,  704 

Fraudulently  issued  stock  certifi- 
cates, I  8,  705 
Lien  given  by  by-law,  i  i ,  706 
Misappropriated  stock  certificates, 

18,705 
No  statutory  lien,  18,  706 
Purchaser  at  execution  sale,    18, 

706 
Refusal  by    corporation    to   make 

transfer  on  books,  18,  706 
Waiver  of  lien  by  corporation,  18, 

705 
Where  corporation   has  notice  of 

pledge,  18,  704 
Whether  lien  is  a  security,  i  8,  706 
One     to     whom     corporation     has 

pledged  its  stock,  18,  701 
Restricting  pledgee's  liability,  i  8, 700 
Bight  of  Pledgee  When  He  Is  a  Broker, 
18,  707 

Broker  as  customer's  agent,  18,707 
Broker  carrying  stock  on  margin, 

18,707 
In  Massachusetts,  18,  708 
Notice  to  customer,  18,  708 
Stock  pledged  for  advances,    18, 

707 
Whether  the  broker  can  sell  on  de- 
fault, 18,  708 
Right  to  dividends,  18,  703 
Bight  to  Subpledge  Stock,  1 8 ,  707 
Agreement  that  stock  may  be  sub- 
pledged,  I  8,  707 
Custom  among  brokers,  18,  707 
Implied  power  to  subpledge,  18, 

707 
Ordinarily,  18,  707         ' 
Right  of  original  pledgor  to   get 
back  his  stock  on  payment,  1 8 , 
707 
Whether  pledgee  has  right,  i  8 ,  707 
Bight  to  Vote,  1 8 ,  703 

Certificate    transferred   in    blank, 

18,703 
When   stock   stands   in   pledgee's 
name,  18,  703 
Statutory  enactment,  18,  701 
Unpaid  subscriptions,  18,701 
Whether    pledgee    becomes    stock- 
holder, I  8,  700 
Rights  of  Pledgee,  18,  699 

To  transfer  on  books,  1 8 ,  699 
Title  of  Pledgee,  18,  611 
By  Mere  Delivery  of  Certificate,   1 8, 
611 

Equitable  title  of  pledgee,  18,  611 
Rights  of  third  persons  having  in- 
tervened, 18,  611 
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Where    vendee's    rights    are    en- 
forced, 18,  6ii 
Whether  delivery  alone  sufficient, 

18,  611 
By  Transfer  of  Certificate  Indorsed  In 
Blank,  18,  612 
As  to  Creditor,  18,  615 

Attaching  creditor  with  knowl- 
edge of  assignment,  18,  6ig 

Generally,  i  8,  615 

In  absence  of  statutory  pro- 
visions, I  8,  615 

In  Alabama,  18,  615 

In  California,  18,  617 

In  Colorado,  18,  615 

In  Connecticut,  18,  618 

In  Dakota,  18,  615 

In  Idaho,  18,  615 

In  Illinois,  i  8,  618 

In  Iowa,  18,  615 

In  Kansas,  i  8,  615 

In  Louisiana,  18,  616 

In  Maine,  18,  615,  618 
■    In  Massachusetts,  18,  616-618 

In  Michigan,  18,  615 

In  Missouri,  18,  616 

In  Montana,  18,  615 

In  Nevada,  i  8,  615 

In  New  Hampshire,  18,  6 

In  New  Jersey,  18,  616 

In  New  York,  18,  616 

In  Ohio,  18,  618 

In  Pennsylvania,  18,  616 

In  Rhode  Island,  18,  617 

In  Tennessee,  18,  616 

In  Vermont,  18,  618 

In  Virginia,  18,  616 

In  Washington,  18,  615 

In  West  Virginia,  18,  616 

In  Wisconsin,  18,  615 

Summary  of  statutes,  1 8 ,  615 

Whether  title  good  against,  18, 

61s 
Between  Parties    and    Corporation, 

18,613 

Application  for  transfer  without 
production  of  certificate,  18, 
614 

Asserting  legal  title,  18,  613 

Before  transfer  on  books,  18, 
613 

Buyer  in  good  faith  from 
pledgor,  I  8,  614 

Discretionary  power  of  corpora- 
tion, 18,  614 

Equitable  interest,  18,  613 

In  absence  of  by-laws,  18,  613 

In  absfence  of  charter  provisions, 
18,613 

Necessity  of  transfer  on  books, 
18,613 

Pledgee's  suit  at  law  upon  re- 
fusal to  transfer,  18,  614 

Reasonableness  of  regulations, 
1 8,  614 

Refusal  to  record  transfer,  18, 
614 
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Whether  holder    is    subject    to 
limitations  of  stockholders,  1 8, 
613 
Between  the  Parties,  1 8 ,  612 

Legal  or  equitable  title,  18,  613 

Where  by-laws  of  the  corpora- 
tion are  to  the  contrary,  I  8,612 

Where  transfer  is  not  filled  up, 
18,  612 

Whether  title  passes,  18,  612 
By  transfer  on  the  books,  18,  611 
Fraudulent  or  Misappropriated  Stock 
Certificate,  18,  622 
Corporation  estopped,  i  8,  623 
Corporation's  liability  to  original 

owner,  i  8,  624 
Dealing  with  holder  of  stock  with 

blank  power  of  attorney,  i  8,  623 
Trusts   existing   between   original 

parties,  1 8 ,  623 
When  certificate  has  passed  from 

owner  by  voluntary  act,  i  8,  6«2 
Where   pledgee   has   stock   trans- 
ferred to  his  own  name  on  books, 

18,  623 
Stock  Charged  with  a  Trust,  18,  624 
Loan  secured  is  illegal,  i  8,  625 
Rule  in  California,  18,  625 
Rule  in  Maryland,  18,  625 
Rule  in  Nevada,  1 8 ,  625 
Subsequent   bona   fide   holder  for 

value,  18,  624 
Where    certificate    states    that 

pledgor  holds  "  as  trustee,"  18, 

62s 
Where   name   of  cestui   que   trust 

appears  on  certificate,  18,  626 
Where  pledgee  has  knowledge  of 

trust,  1 8 ,  624 
Whether  pledgee  takes  good  title, 

18,  624 
Whether  trustee  can  pledge  for  his 

own  debts,  18,  624 
Stock  Evidenced  by  Fictitious,  Fraudu- 
lent, or  Misappropriated  Certificates, 
18,  619 
Elements     necessary      to      make 

pledgee  holder    for    value    and 

bona  fide,  1 8 ,  620 
Existing  equities,  18,  619 
Fictitious    stock     certificates,    18, 

621 
In  general,  i  8,  619 
Usury,   18,  620 
Stock  Fledged  by  Executor  or  Admin- 
istrator, I  8,  626 

One  of  several  executors,  18,  626 
Pledgee's  right,   i  8,  626 
Presumption      as      to     executor's 

power,  I  8,  626 
Representative's   right  to   pledge 

I  8 ,  626 
Stock  misappropriated  with  knowl- 
edge of  pledgee,  18,  627 
Subsequent  pledgee  for  value,  18, 

627 
Transfer  of  stock  on  books,  18,  610 
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Whether  he  must  account  for  stock  at 

highest  price,  2  3 ,  596 
Whether  pledgee  must  restore  original 

shares,  23,  596 
Whether  subject  of  pledge,  18,  610 
Powers 

Of  corporation  to  purchase   shares  of 
another  corporation,  4,  249;  17,  106; 
19,  811;  26,  233,  234 
Of  trustees  to  buy  and  sell  stock,  see 

infra.  Sale. 
To  hold  stock  in  another  companv,  i  9, 

811 
To    issue  preferred  stock,  see    infra. 
Preferred  Stock. 
Preferred  Stock,  5,  743;  23,  602,603,  609, 
611 

See  infra.  Common  Stock. 
Agreement  to  pay  out  capital,  5,  744 
Assignment  of  preferred  stock  carries 
with  it  the  undivided  arrears,  2  3 ,  615 
Assumpsit   to   recover  preferred   divi- 
dends, 23,  610 
Common  stock,  23,  602 
Compelling  payment  of  dividend,  23, 

609 
Definition,  5,  743;  23,  602 
Discretion  of  directors  as  to  dividends, 

23,  609 
Distinguished   from  common,   23,602 
Distinguished  from  special,  23,  617 
Dividends,  23,  609,  611 
See  Dividends. 

Assignment  of  preferred  stock  car- 
ries with  it  the  undivided   arrears, 
23,  615 
Assumpsit  to  recover  preferred  divi- 
dends, 23,  610 
Compelling  paymentof  dividend, 23, 

609 
Discretion  of  directors   as  to  divi- 
dends, 23,  609 
Floating  debt,  23,  608 
From  What  Funds  Payable,  2  3,  6n 
Contract  to  pay  whether  earnings 

justify  or  not,  23,  612 
Earnings  and  Profits,  23,  611 

Contract  to  pay  whether  earn- 
ings justify  or  not,  23,  612 
In  general,  23,  611 
Net  earnings,  23,  612 
Net  income,  23,  613 
Statutory    guaranty   of    specific 

dividend,  23,  612 
Surplus  earnings,  23,  613 
Net  earnings,  23,612 
Statutory  guaranty,  23,  612 
Surplus,  23,  613 
General  nature,  23,  611 
Injunction    to    prevent   payment   of 
general  dividend  before  preferred, 
23,610 
Liability  of  consolidated  corporation 

for  dividends,  23,  610 
Payment  of  Arrears,  2  3 ,  614 

Assignment  of  preferred  stock,  23, 
615 
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STOCK— Co»<W 
Preferred  Stock — Cont'd 
Dividends —  Cont'd 
Payment  of  Arrears — Cont'd 
Common  stock,  23,  615 
English  law,  23,  615 
Examples,  23,  614,  615 
In  general,   23,  614 
Interest,  23,  615 

Out  of  subsequent  profits,  23,  614 
When  arrearages  cannot  be  carried 
over,  23,  615 
Specific  performance,  23,  610 
What  is  meant  by  guaranty  of  divi- 
dends, 23,  611 
Whether   common  stockholders   are 
necessary  parties,  23,  610 
Exchange  of   common    for    preferred 

stock,  23,  611 
Floating  debt,  23,  608 
Prom  What  Punds  Payable,  23,611 
Contract  to   pay  whether  earnings 

justify  or  not,  23,  611 
Earnings  and  Profits,  23,  611 

Contract  to  pay  whether  earnings 

justify  or  not,  23,  612 
In  general,  23,  611 
Net  earnings,  23,  612 
Net  income,  23,  613 
Statutory  guaranty  of  specific  divi- 
dend, 23,  612 
Surplus  earnings,  23,  613 
Net  earnings,  23,  612 
Statutory  guaranty,  23,  612 
Surplus,  23,  613 
General  nature,  23,  611 
Guaranteed     synonymous    with     pre- 
ferred, 5,  743 
Holder's  right  depends  on  provisions 

of  certificate,  5,  744 
Injunction  to  prevent  payment  of  gen- 
eral dividend   before  preferred,  23, 
610 
Liability   of  consolidated   corporation 

for  dividends,  23,  610 
Net  earnings,  5,  744 
Payment  of  Arrears,  2  3 ,  614 

Assignment  of  preferred  stock,  23, 

6iS 
Common  stock,  23,  615 
English  law,  23,  615 
Examples,  23,  614,  615 
In  general,  23,  614 
Interest,  23,  615 

Out  of  subsequent  profits,  23,  614 
When  arrearages  cannot  be  carried 

over,  23,  615 
Power  to  Issue,  23,  603 

Acquiescence  on  part  of  stockholder, 

23,  606 
Amendment  of  charter,  23,  606 
Authority   to    increase  corporate 

stock,  23,  604 
Classification     before     issuance     of 

shares,  23,  604 
Expressly  conferred  by  charter,  23, 

&>4 
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Laches  on  part  of  stockholder,  2  3 , 

606 
Power  to  borrow  money,  2  3 ,  605 
Ratification    of  unauthorized   issue, 

23,  606 
Right  to  raise  funds  by  sale  of  shares, 

23,605 
Sufficiency  of  by-laws,  23,  604 
Valid  when  authorized,  23,  603 
What    amounts   to   ratification,  23, 

607 
What  sufiicient  authority,    23,  604- 

607 
Where    capital    stock    has    already 

been  fixed,  23,  605 
Whether     incidental     to    corporate 

power,  23,  604 
Priority    of  Mortgages    Over  Preferred 
Stock  of  Reorganization,  i  g ,  763 
Dividends,  19,  763,  764 
Examples,  19,  763 
In  general,  1 9 ,  763 
Interest  on  mortgages,  19,  763 
Interest  on  preferred  stock,  19,  763 
In  the  absence  of  specific  agreement, 

19,763 
Rights  of  stockholders  as  to  assets,  5, 

743.  744 
Right  to  dividends,  23,  602,  603 
Specific  performance,  23,  610 
Status  and  Bights  of  Preferred  Share- 
bolders,  23,  607 
In  general,  23,  607 
Remedial  Rights,  2  3 ,  609 

Assumpsit    to    recover    preferred 

dividends,  23,  610 
CompeUing  payment  of  dividend, 

23,  609 
Discretion  of  directors  as  to  divi- 
dends, 23,  609 
Injunction  to  prevent  payment  of 
general    dividend    before    pre- 
ferred, 23,  610 
Liability  of    consolidated    corpo- 
ration for  dividends,  23,  610 
Specific  performance,  23,  610 
Whether     common     stockholders 
are  necessary  parties,  23,  610 
Same  footing  as  ordinary  sharehold- 
ers, 2  3 ,  607  ' 
Voting  power,  23,  607 
Whether  Creditors,  2  3 ,  607 
A  form  of  mortgage,  23,  608 
Both  stockholder  and  creditor,  23, 

608 
Floating  debt,  23,  608 
Ordinarily,  23,  607 
Priority   of  outside   creditors,  23 

608 
Statute  declaring  that  rights  and 
liability  of  stockholders  do  not 
attach,  2  3^  608 
Statute  of  frauds,  23,  505 
What  is  meant  by  guaranty  of  divi- 
dends, 23,  611 
Whether     common    stockholders    are 
necessary  parties,  23,  610 
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Priority  between  the  purchasers  of  stock, 

I,  842 
Fro&ts 

Whether  capital  stock  includes  cumu- 
lative profits,  23,  586 
Property,  2  3 ,  590 

Whether  realty  or  personalty,  see  in- 
fra. Shares. 
Ballroads,  i  g,  810 

Authority  to  issue  shares,  1  9,  812 

Povjer  to  guarantee  bonds  to  another 
company,  see  Railroad  Securi- 
ties. 

Power  to  hold  stock  in  another  com- 
pany, 19,  811 

Power  to  purchase  its  own  stock,  19, 
811 

Purchase  of  rival  roads,  19,  811 

Whether  personalty,  23,  592 
Batlfication 

Ratification  of  stock  issued,  see  infra, 
I       Issue. 

Authorized  issue  of  preferred  stock, 
23,605 

Increase  of  stock,  23,  626 

In  general,  23,  606 

Irregular  issue,  23,  619 

Over-issue,  23,  620 
Real  froferty,    -whether,    see    infra. 

Shares. 
Seduction,  2  3 ,  629 

See  infra.  Increase  of  Stock. 

Authority,  23,629 

Consent  of  stockholders,  23,  630 

Distribution  of  surplus  after  reduction, 
23,  631 

Implied  authority,  23,  629 

In  general,  2  3 ,  629 

Particular  methods,  23,  631 

Purchase  by  corporation  of  its  own 
stock,  23,  631 

Refunding,  23,631 

Statutory  regulations,  23,630 

Strict  compliance  with  statute,  23,  631 

Validity,  23,  629 
Register 

Laches,  12,  586 
Begistration,  23,  655 

Relative  rights  of  levying  creditors 
and  transferees,  see  infra.  Attach- 
ment AND  Execution. 

Application  for  Beglstry,  2  3 ,  662 
Examples,  23,  662,  663 
In  general,  23,  662 
To    whom    application     should     be 
made,  23,  662 

Effect  of  Failure,  2  3 ,  655 

As  between  the  parties,  23,  655 
Conflict  of  authority,  23,  656 
Creditors  and  purchasers,  23,  655 
Equities    of    transferee    and     prior 

claimant,  23,  656 
Examples,  23,  656,  657 
Notice  determining  priority,  23,  657 
Rights  of  third  parties,  23,  655 
Statutes,  2  3 )  659 
Waiver  by  corporation,  23,  659 


717 


Whether  legal  title  passes,  23,  656, 

657 
Whether  requirement  is  for  the  bene- 
fit of  corporation  alone,   23,655, 
658 
Whether  unregistered  transfer  passes 
transferrer's  interest,  23,  655 
Enforcing  lien  of  corporation,  2  3 ,  697 
Forgery,  2  3 ,  684 
Gifts,  23,  689 
Importance,  23,  655 
In  general,  23,  655 

Liability  of   Corporation   for  Allowing 
Wrongful  Begistration 
American  authorities,  23,671 
Forged  Transfer,  2  3 ,  667 

Decree  for  value  of  stock,  23,  667 

Examples,  23,  668,  669 

In  general,  23,  667 

Negligence,  23,  668 

Payment  on  accrued  dividends,  23, 

668 
Relief  in  equity,  23,  669 
Reparation,  23,  668 
Restoration  of  wrong  party,  2  3 ,  668 
Transfer  of  equivalent  number  of 

shares,  23,  668 
Who  are  necessary  parties  to  an 
action,  23,  66g 
Transfer  In  Breach  of  Trust,  2  3 ,  669 
Company  chargeable  with  notice, 

23,  669 
Diligence,  23,  671 
Examples,  23,  669-671 
In  general,  23,  669 
Parties  to  the  action  for  relief,  23, 

671 
Remedies,  23,  671 
When  corporation   not  liable,  23, 
671 
Transfer  Without  Surrender  of  Certifi- 
cate 

Accrued  dividend,  23,  672 
Duty  of  the  company,  23,  67 
Examples,  23,671-673 
In  general,  23,671 
Loss  of  original,  23,  672 
New  certificate,  2  3 ,  672 
Where    no     certificate    has    been 

issued,  23,  673 
Whether   corporation    guarantees 
vendor's  title,  2  3 ,  673 
Mandamus  for  Wrongful  Befusal,  2 3, 666 
Applicant's  right  clear,  23,  667 
Certificate  issuing  to  another  whose 
rights  would  be  prejudiced,  23,667 
Conflict  of  authority,  23,  666,  667 
In  general,  23,  666 
Purchaser  at  judicial  sale,  23,  634 
Relator  guilty  of  bad  faith,  23,  667 
Whether  the  writ  lies,  23,  666,  667 
Necessity,  23,  655 
Refusal,  2  3 ,  663 

In  general,  23,  663 
Wrongful  Befusal,  2  3 ,  663 

Because  transfer  was  to  obtain  con- 
trol of  corporation,  23,643,  663 
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Registration —  Cont'd 
Kefiisal — Cont'd 
Wrongful  Eefusal — Cont'd 

Insufficient  reasons  for  refusal,  23, 

663 
Mandamus,  23,  666 
Motive  and  effect  of  transfer,  23, 

642,  663 
.Remedies,  23,  664 

Action  at  law,  23,  665 
Assumpsit,  23,  665 
Bill  in  equity,  23,  664 
Enforcement  in  equity,  23,  664 
Measure  of  damages,  23,  665 
Necessary  parties,  23,  664,  665 
Transfer  without  consideration, 2  3 , 

643.  663 

What  constitutes,  23,663 
Wliat     Constitutes     Registration,     23 
660 

Attestation  of  books,  23,  660 
Books,  23,  660 
Construction    of   different  by-laws, 

23,  661,  662 
Examples,  2  3 ,  660-662 
In  general,  23,  660 
Insufficient  registry,  23,  662 
Register  distinguished  from  record- 
ing, 23,  660 
Stubs,  2  3 ,  660 
Waiver,  23,  661 
Where  assignment   is    required   on 

treasurer's  books,  23,  661 
Written  assignment,  23,  661 
Remedies  for  lurongful  registration,  see 

infra.  Registration. 
Restriction  Upon  Transfer 
Refusal,  23,  645 

Approval  of  directors,  23,  645 
As  to  the  right  of  transfer  in  gen- 
eral, see  infra.  Transfer. 
Authorized  refusal,  23,  645 
Estoppel  to  refuse,  23,  641 
Motive   and   effect  of   transfer,  23, 
642 
Resulting  trust,  10,  15 
Sale,  23,  673 

See  infra.  Certificates  ;  Transfer. 
See  Stock-Brokers. 
Agent  of  Furcliaser,  2  3,  678 
See  Brokers. 
Examples,  23,  678 
In  general,  23,  678 
As  Affected  l)y  Forgery,  23,  683 
Status  of  Transferees,  23,  684 
Cancelling  registry,  23,  684 
Examples,  2  3 ,  684 
In  general,  23,  684 
When  protected  against  real  owner, 
2  3 .  684 
What  Constitutes,  23,  683 

Change  in  name  of  corporation,  23, 

683 
Examples,  23,  683,  684 
In  general,  23,  683 
Owner's  name,  23,  683 
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By   broker  for  -uiant  of  margins,  see 

infra.  Margins. 
Conflict  of  law,  23,  673 
Corporation  as    Purchaser   of   Its   Own 
Stock,  2  3 ,  676 
Effect,  23,  678 

Effect  question  of  intent,  23,  678 
Legality,  23,  676 

American  .rule,  23,  676 
Foreign  corporation,  23,  677 
In  England,  23,  677 
Prejudice  of  its  creditors,  23,  677 
Sale    by  company  where  original 
purchase  was  unauthorized,  23, 
677 
To  prejudice  of  stockholder,2  3, 677 
Validity  as    between  corporation 
and  seller,  23,  676 
Merger,  2  3 ,  678 
Resale  of  shares,  23,  679 
Whether    shares    are   extinguished, 
23,  678 
Defenses,  2  3 ,  687 

Company  insolvent,  23,  687 
In  general,  23,  687 
Loss  of  property,  23,  687 
Delivery,  23,  685 
Delivery  of  certificate,  23,  673 
Enforcement,  see  infra.  Specific  Per- 
formance. 
Executors  and  Administrators,  23,  682 
Distinguished   from   other   trustees, 

2  3 ,  682 
Examples,  23,  682,  683 
In  general,  23,  682 
Purchasers  from,  23,  682 
Guardian,  2  3 ,  682 

Distinguished   from    other   trustees, 

23,682 
Examples,  23,  682,  683 
In  general,  23,682 
Purchasers  from,  23,  682 
In  general,  2  3 ,  673 
Parties  to  the  Sale,  23,  676 
Agents,  see  Stock- Brokers. 
Competency,  23,  683 
Corporation  as  purchaser  of  its  O'wn 

stock,  see  infra.  Corporation 
Trustees,  see  infra,  Trustees. 
Performance,  23,  685 
Performance  and  Tender,  2  3 ,  685 
Examples,  23,  685,  686 
In  general,  23,  685  • 

Place  for  sale  by  broker,  ^ ,  48 
Statute  of  Frauds,  8,  710;  23,  673 
Agreement  of    owner   to   purchase, 

23,  673 
Company  not  yet  formed,  23,  673 
Oral  contract  for  sale  of  shares,  2  3 , 

673 
Part  payment,  2  3 ,  673 
Stolen   or   lost  certificates,  see  infra. 

Certificates. 
Tender,  23,  685 
Validity,  2  3 ,  673 
In  general,  2  3 ,  673 
Instances,  23,673-676 
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Wbat  Constitutes  Notice,  23,  680 

Addition  of  the  word  "trustee,"  23, 

680 
Contents  of  will,  23,  681 
In  general,  23,  6S0 
Notice  to  directors,  23,  6S2 
Statutes,  23,  682 

Whatever  put  upon  inquiry,  23,  682 
Seal 

Certificates  of  stock,  23,  601 
Securities  convertible  into  shares,  23,  629 
Security  for  money,  whether,  2  3 ,  590 
Set-off,  22,  245 
SUares,  23,  588 

See  infra,  Statute  of  Frauds. 

Bequest  of  money,  23,  590 

Credits,  23,  590 

Definitions  by  text  writers,  23,  589 

Distinguished  from   capital  stock,  23, 

587 

General  nature,  23,  588 

Incorporeal  property,  23,  588 

Identification,  23,  596 
In  general,  23,  596 
Shares  incorrectly  numbered,  23,  596 
Whetlier  pledgee  must   restore  same 

shares,  see  infra.  Pledge. 
Without  "earmarks,"  23,  596 

In  Canals  and  Railroads 
As  personalty,  3,  166 

Judicial  definitions,  23,  588 

Participation   in   profits  and  manage- 
ment,, 2  3,  588 

Right  to  share  in  corporate  assets,  23, 

589 
Securities  for  money,  23,  590 
Shares  and  stock  synonymous,  23,  590 
Whether  debt  is  due  to  owner,  23,  589 
Whether  Personal  or  Real  Property,  2  3 , 

S90' 

Attachment,  23,  593 

Choses  in  action,  23,  592 

Conflict  of  judicial  opinion,  23,  590 

Execution,  23,  593 

General  rules,  23,  592 

Goods  and  chattels,  23,  592 

In  general,  23,  590 

Nature  of  opposition,  23,  591 

Navigation   improvement  company, 

23>  591 
Railroad  company,  2  3 ,  592 
Shares  in  canal  company,  23,  591 
Shares  in  turnpike  company,  23,  591 
Shares  in  waterworks  company,  23, 

591 
Trover,  23,  592 
Whether  representative  of  money,  2  3 , 

590 

Sheriff's  Sales,  22,  649 

Protection  to  purchasers,  22,  650 
Purchaser's  rights,  22,  649 
Statutory  methods,  2  2 ,  649 
Unregistered  transfers,  22,  650 
When  stock  may  be  transferred  under 
execution,  22,  649 

Situs,  23,  632 

Societies  and  clubs,  2  3 ,  585 
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Special  Stock,  2  3,  617 
Characteristics,  23,  617 
Distinguished    from    preferred    stock, 

23,  617 
Illegal  issue,  23,  617 
In  general,  23,  617 
Issue,  23.  617 

Massachusetts  statutes,  23,  617 
Right  of  holders  of  illegal  stock,  23, 
617 
Specific  Performance 

Agreements   to  subscribe  to  corporate 

stock,  22,  994 
Agreements  to  Transfer  Corporate  Stock, 

22,993;  23,  686 

Contract  for  stock  and   real   estate, 

22,  994 
Desired    for    special     purpose,   22, 

993 
In  Pennsylvania,  22,  993 
Special  value  to  promisee,  22,  993 
Stock  having  no  marketable  value, 

22,  993 

Stock  not  on  the  market,  2  2 ,  993 
Stock  of  uncertain  value,  22,  993 
To  gain  control  of  national  bank,  2  2, 

1016 
Trust,  2  2 ,  994 
Where  judgment  and  damages  would 

be  inadequate,  22,  993 
Contract  for  Sale,  2  2 ,  993 ;  23,  686 
Defendant  no  longer  in  possession  of 

stock,  23,  687 
Diligence,  23,  687 
Examples,  23,  686,  687 
In  general,  23,  686 
Purpose   contrary  to   public  policy, 

23,  687 

Remedy   and   damages    inadequate, 

23,  686 
Valid  ground,  23,  686 
Value  of  stock  uncertain,  23,  686 
When   equity    will   award    damages, 

23,687 
When   specific   performance  will  be 

awarded,  23,  686 
Where  compensation  in  damages  is 
adequate,  2  3  ,  687 
Decree  of  Transfer,  2  2 ,  920 

Domestic  corporations,  2  2 ,  920 
Foreign  corporations,  22,920 
Issuance  of  stock,  22,  994 
Where   one   buys    stock    in    behalf   of 
another,  22,  992 
Spurious  stock,  23,  618 
Statute  of  Frauds,  8,  710;   23,  593 

Agreement  not  to  be  performed  within 

a  year,  23,  596 
Fourth  section,  23,  595 
Pleadings,  23,  596 

Promise  to  Answer  for    Debt,   etc.,   of 
Another,  23,  595 
Agreement   to  find    purchasers   for 

shares,  23,  595 
Assurance  of  dividends,  23,  595 
Guaranty  of  par  value,  23,  595 
In  general,  23,  595 
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Statute  of  Frauds — Confd 
Sale,  23,  673 

xVgreement  of  owner  to  purchaser, 

23,673 
Company  not  yet  formed,  23,  673 
Oral  contract  for  sale  of  shares,  23, 

673 
Part  payment,  23,  673 
Sale  of  Goods,  Wares,  and  Merchandise, 

8,  710;   23,  593 

Agreement  to  purchaser,  23,  595 
American  doctrine,  23,  593 
Consideration    for  collateral    agree- 
ment, 23,  595 
Contract  for  purchase  of  stock,  23, 

594 
English  doctrine,  23,  595 
Examples,  23,593-595 
In  general,  2  3 ,  593 
Parol  promise  to  subscribe,  2  3 ,  594 
Part  payment,  2  3 ,  594 
Part  performance,  23,  594 
Stock-broker  as  agent  for  both  par- 
ties, 23,594 
Whether  shares  of  stock  within  the 
section,  8,  710;   23,  593 
Sale  of  land,  23,  596 
Seventeenth  section,  23,  593 
Stock  in  Trade,  2  5 ,  145 

And  insurance  policies,  7,  ioo5 
Chattel  mortgage  of,  3,  184 
Stock  on  hand,  g,  262  ;  23,  900 
Stolen  certificates,  23,  599 
Subscrijition,  see  Stockholder. 
Surplus,  2  3 ,  586 
Surrender     of    certificate,     see     infra, 

Certificates. 
Taxation,  see  Taxation  (Corporate). 
Seizure  by  tax  collector,  23,  632,636 
Value  of  capital  stock,  23,  586 
Transfer,  23,  632 

See  infra.  Gifts  ;  Sale. 
As  to  effect  upon  liability  of  stockhold- 
ers, see  Stockholders. 
By  what   law  governed,  3 ,  574 
Enjoining   transfer  of  illegally  issued 

stock,  23,  622 
Formalities,  2  3 ,  646 
In  general,  23,  646 
Presence  of   corporate   officers,  23, 

646 
Reasonable  by-laws,  23,  646 
Right  of  corporation  to   prescribe, 

23,  645 
Seals,  23,  646 

An  instrument  in  writing,  23,647 
At  common  law,  23,  646 
Examples,  23,  646,  647 
Necessity  of  seal,  23,  646 
Required   by   charter  or   by-laws, 

23,  647 
Sufficiency  of  seal,  23,  647 
Waiver,  2  3 ,  647 

By  corporation,  23,  647 
By  implication,  23,  647,  648 
Examples,  23,  647,  648 
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In  general,  23,  647 

Negligence  of  corporation,  23,  648 

Ii^unctions 

Restraining,  10,  916 

Laches,  1 2 ,  586 

Legacies,  see  infra.  Legacies  and 
Devises. 

Relative  rights  of  levying  creditors 
and  transferees,  see  infra,  Attach- 
ment and  Execution. 

Bight  of,  23,  637 

As  incident  to  personal  property,  23, 

637 
Authoilzed  Sestrlctions,  23,  645 
Applicant  guilty  of  laches,  23,  645 
Approval  of  Directors,  2  3 ,  645 
Must  be   exercised    reasonably, 

23,646 
Rights  of  third   parties,  23,  639 
When  directors  may  refuse  ap- 
proval, 23,  645,  646 
Examples,  23,  645,  646 
Formality,  23,  645 
By  Directors,  2  3 ,  641 
Early  doctrine,  2  3 ,  641 
Examples,  23,  641,  642 
In  general,  23,  641 
Modern  law,  23,  642 
Mortgage,  2  3 ,  642 
By-Laws    Frohlbltlng  or    Regulating, 
23,639 

Authorizing   corporation  to  regu- 
late, 2  3 ,  640 
Consent  of  president,  23,  639 
Examples,  2  3 ,  638-641 
Restraint  of  trade,  2  3 ,  639 
Validity,  23,  639 
Derived  from  corporate  charter,  23, 

638 
Estoppel  to  refuse  registration,  23, 

641 
Excuse  for  refusing  registration,  23, 

641 
Illustrations  of  the  doctrine,  2  3 ,  638 
Incidental  to  ownership,  23,  637,  638 
In  general,  23,  637 
Origin  and   foundation  of  the  right, 

23,  637 
Refusal  Cause  of  Motive  and  EfTect  of 
Transfer,  2  3 ,  642 

As  to  ■wrongful  refusal  of  regis- 
tration  generally,    see    infra. 
Registration. 
Examples,  23,  642-645 
In  general,  23,  642 
Insolvency  of  transferee,  23,  643 
To  obtain  control  of  property,  23, 

643,  644 
Transfers  for  improper  object,  23, 

644 
Want  of  consideration,  23,643,663 
Whether  company  is  concerned  in 
motive,  23,  642 
Sales,  see  infra,  Sale. 
Steps  In  the  Transfer,  2  3 ,  648 
As  to  registration,  see  infra.  Reg- 
istration. 
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As  to  surrender  of  certificate,    see 

Infra,  Certificates. 
As  to  the  assignment  of  certificate, 
see  infra.  Certificates. 
"Treasury  stock,"  23,  617 
Trover,  23,  592  ;  26,  770 

Measure  of  damages,  see  Trover. 

Bailee  of  stock,  26,  773 

By  fiduciary,  26,  773 

By  wrongful  use  of  a  certificate,  26, 770 

Conversion  by  trustee,  26,  774 

Conversion  of  the  shares,  as  shares,  26, 

772 
Corporation  refusing  to  register  trans- 
fer, 26,773 
Corporation  refusing  to  transfer  stock 

pending  a  contest,  26,  773 
Examples,  26,  770-774 
Stock  as  collateral  security,  26,  773 
Subject  of  an  action  of,  26,  770 
Unlawful   retention  of  a  certificate  of 

stock,  26,  772 
What  wrongful  dealing  with  a  certifi- 
cate amounts  to  a  conversion,  26,  772 
Trustees 

Power  of  Trustee  to  Buy  and  Sell  Stock, 
II,  817;  23,  679 
See  infra,  Sale. 
Absence  of  statutory  prohibition,  1 1 , 

817 
At  the  peril  of  trustee,  23,  679 
Bank  Stock,  1 1 ,  819 

Conversion  into  bonds,  1 1,  817 
Investment  made  by  testator,  11, 

819 
New  stocks,  1 1,  819 
Constitutional  prohibition,  1 1 ,  818 
English  rule  as  to  investments,  11,817 
Examples,  23,  679 
Implied  power  to  invest,  23,  679 
Implied  power  to  sell,  23,  679 
In  American    states    generally,    1 1 , 

817 
In  England,  1 1,  817 
In  Massachusetts,  1 1 ,  81S 
In  New  England,  1 1 ,  818 
In  Pennsylvania,  11,  818 
In  general,  23,  679 
Preferred  stock  secured  by  mortgage, 

II,  818 
Railroad  bonds,  11,  818 
Stock  secured  by  coal  lands,  1 1 ,  818 
Where   depreciation   is    threatened, 

23,679 
Whether  court  will  approve  invest- 
ment, 23,  679 
Whether    such    investment   can    be 
made,  1 1,  817 
Right  of  purchasers  from  trustees,  23, 
680 
Trust  fund  for  creditors,  2  3 ,  586 
Trusts 

Transfer  in  breach  of  trust,  see  infra. 
Registration. 
Turnpike 

Whether  stock  in  is  personalty,  23,  591, 

592 
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Usage  and  Custom 

Lien    of   corporation    on  shares,    23, 
691 
Waiver  of  Formalities,  2  3,  647 

By  corporation,  23,  647 

By  implication,  2  3 ,  647,  648 

Examples,  23,  647,  648 

In  general,  23,  647 

Negligence  of  corporation,  23,  648 
Waiver  of  Lien,  2  3 ,  697 

By  whom  effected,  23,  697 

Examples,  23,  697 

How  effected,  23,  697 

Implied,  23,  697 

Representations  of  corporate  ofiicerSy 
23,  697 

Who  may  waive  lien,  2  3 ,  697 
Waiver  of  registration,  23,  659    , 
Watered  Stock,  see  Watered  Stock. 

Whether  personalty,  23,  591,  592 
Wrongful  refusal  of  registration,  see 

infra,  Registration. 
STOCK  (LIVE),  23,698 

See  Carriers  of  Live  Stock. 
STOCK-BROKERS,  23,  699 

See  generally.  Agency;  Brokers. 
See   Gambling    Contracts  ;    STOck  ; 

Stock  Exchange;  Stockholders. 
Negotiability  of  certificate,  see  Stock. 
Registration,  see  Stock. 
Transfer  of  certificate,  see  Stock. 
Acting  for  both  parties,  23,  727 
Advances 

Corners,  23,  746 
Agency 

Whether  broker  is  agent  of  client,  23, 
702,  703 
Agent  for  Botb  Parties,  23,  727 

Statute  of  frauds,  23,  594 
Authority,  23,  678 
Avoidance  of  Contract,  23,  736 

By  operation  of  the  statute  of  frauds, 
see  Stock. 

Failure  of  consideration,  23,  736 

For  the  illegality  of  the  transaction, 
see  infra.  Gambling   Contracts.. 
Backwardation,   23,701 
Bankruptcy  of  client,  23,  715 
"  Bear,"  23,  700 
Broker  not  bound  to  keep  identical  shares. 

separate  from  others,  23,  706 
Broker's  duty  to  keep  stock  ready  for  de- 
livery to  purchaser,  2  3 ,  706 
Broker's  Bight  to  Close  Transaction,   23; 

714 

After  reasonable  time,  23,  714 

Examples,  23,  714 

In  general,  23,  714 

Upon  bankruptcy  of  client,  23,  715 

Upon  death  of  client,  23,  715 
"Bull,"  23,  701 

Buy  in,  see  infra.  Short  Sales. 
Call,  23,  701 

Call  distinguished  from  put,  23,  725 
Calls,  23,  724 
Carry,  23,  701 

Certain  number  of  shares,  23,  703 
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Clients,  see  infra.  Relation  Between 

Broker  and-  Client. 

Duty  of  client  to  protect  stock-broker, 
23,  726 

Stock-broker  acting  as   both  principal 
and  agent,  23,  726 

Undisclosed   client  of  another  broker, 
23,  728 
Client's  Liability,  23,  710 

Where  broker  has   not  complied  with 
contract  of  purchaser,  23,  708 

Where  broker  wrongfully   disposes  of 
stock,  23,  707 
Commissions,  23,  729 

Agreement    that   broker  shall    have    a 
certain  part  of  the  profits,  23,  731 

Expressed    or  implied   agreement,  23, 
729 

Gambling  contracts,  23,  744 

Illegal  contracts,  23,  729 

In  general,  23,  729 

Licensed  broker,  23,  730 

Performance  of  duty,  23,  729 

Usages  and  customs,  23,  729 

When  entitled  to,  23,  729 
Contango,  23,  701 
Contango-day,  23,  701 
Continuation,  23,  701 
Contracts,   see   infra.  Gambling   Con- 
tracts. 

Avoidance    of    contract,     see      infra. 
Avoidance  of  Contract. 

Damages  for  breach,  see  infra.  Meas- 
ure OF  Damages. 
Corners,  23,  701,  746 
Custody  of  stock  purchased,  23,  706 
Damages,     see     infra.     Measure     of 

Damages. 
Dealing  with  himself,  23,  726 
Death  of  client,  23,  715 
Defaulter,  23,  734 
Definitions,  2 ,  598 ;  2  3 ,  700 

Backwardation,  23,  701 

Bear,  23,  700 

Bull,  23,  701 

Call,  23,  701 

Call  distinguished  from  put,  23,  725 

Calls,  23,724 

Carry,  23,  701 

Contango,  23,  701 

Contango  day,  23,  701 

Continuation,  23,  701 

Corner,  23,'  701 

Distinguished   from  ordinary    broker, 
23,  700 

In  general,  23,  700 

Jobber,  2  3 ,  702 

Making  a  price,  23,  702 

Name  day,  23,  701 

Of  stock-broker,  23,  700 

Option  account  day,  23,  702 

Options,  23,  724 

Put,  23,  701 

Puts,  23,  724 

Settling  day,  23,  701 

Shave,  23,  701 
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Short  sales,  23,  718 

Spread  eagle,  23,  701 

Stop  orders,  23,  713 

Straddle,  23,  701,  725 

Wash  sales,  23,  701 
Delegation  of  power,  23,  726 
Embezzlement,  6,  476 
Expulsion 

Causes  for,  1,  560 
Fixed  price,  23,  703 
Frauds,  Statute  of 

Agent  for  both  parties,  23,  594 
Future  delivery,  see  infra.  Gambling 

Contracts. 
Gambling  Contracts,  S,  loii;  23,  725 

See  Gambling  Contracts. 

Actual  purchase  on  margins,  8,  1008 

Agents  as  particeps  criminis,  8,  1012 

Avoidance  of  contract  for   illegality, 

23,737 
Broker's  responsibility  where  he  knew 
that  contract  was   unlawful,  8,  loii 
Broker's  responsibility  where  he  nego- 
tiated a  contract  without  being  privy 
to  illegal  intent,  8,  loil 
Calls,  8,  1004;  23,  725 
Commissions,  8,  1012;   23,  729 
Corners  in  stock,  23,  746 
Options,  8,   1004,  loii;  23,  725 
Puts,  8,  1004;   23,725 
Sales  for  future  delivery,  23,  741 
Short  Sales,  8,  1004,  1012 ;  23,  723 
Generally,  23,  723 
In   absence  of  statutory  provisions, 

23,723 
In  England,  23,  723,  724 
Statutes,  23,  724 
Stock- Jobbing  Acts,  23,  737 
American  statutes,  23,  737 
Bill  or  note  in  the  hands  of  bona  fide 

purchaser,  23,  739 
Bills  and  notes,  23,  737,  739 
Broker    recovering     difference     be- 
tween selling  and  buying  price,  23, 

739 
Burden  of  proof,  23,  740 
Enforcement  of  contract   in   court, 

23,  740 
English  statutes,  23,  737 
Examples,  23,  737-741 
In  general,  23,  737 
Sale   before    time   of    delivery,   23,. 

740 
Scope  of  the  statute,  23,  737 
Where  statute  imposes  no  penalty, 

23,739  ' 

Straddles,  8,  1004;  23,  725 
Wagering  Contracts,  8,  loii ;  23,  741 
Bona   fide   contracts   for  future  de- 
livery, 23,  741 
Fictitious  transaction,  23,  741 
Blgbts  of  Stock-Brokers,  2  3 ,  742 
Advances,  8,  10 12;  23,744 
Broker   acting  in   good    faith,  8, 

10T4;  23,745 
Broker  considered  as  principal,  23, 
744 
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Broker  entering  into  gambling  con- 
tract with  full   knowledge,    23, 

^744 

Commissions,  8,  1012;   23,  744 
Dealing  as  a  minor,  23,  744 
Examples,  23,  742-746 
In  United  States,  23,  742 
Where  statute  imposes  no  penalty, 
23,  742 

Statutes   preventing   gambling   con- 
tracts, 23,  741 

Validity  of  wagering  contracts,   23, 

741 
When  Invalid,  23,  741 
General  order,  23,  705 
Guaranty  of  genuineness,  23,  704 
Illegal  contracts,  see   infra,  Gambling 

Contracts. 
Implied  warranty,  23,  717 
Infants 

Gambling  contracts,  2  3 ,  744 
Insolvency  of  broker,  23,  734 
Jobbers,  23,  702 

Jobbing,   see    infra.    Gambling   Con- 
tracts. 
Joint  undertakings,  23,  731 
LlaHlUty 

To  undisclosed  client  of  another  broker, 

23,  728 
Unlawful  conversion,  23,  746,  747 
License,  23,  730 
Liens,  i  3 ,  484,  587 
Making  a  price,  23,  702 
Margjn,  14,  316 

Ownership  of  stock,  23,  710 
Sale  by  Broker  for  Want  of,  23,  710 
Examples,  23,  710,  711 
How  sale  should  be  made,  23,  712 
Whether  broker  must  actuallj'  purchase 
shares,   23,  704 
Ueasure  of  Damages,  23,  746 
Account,  2  3 ,  748 
Cases  arising  out  of  breach  of  contract, 

23,  746 
Examples,  23,  746,  747 
Highest  market  price  of  stock,  23,  747 
In  general,   23,  746 
Unlawful  conversion  of  stock  certifi- 
cates, 23,  746 
Name  day,  23,  701 
ITotice 

Agreement  for  sale  without,  23,  730 
Of  sale  for  want  of  margins,  23,  710 
Option  account  daj',  23,  702 
Options,  8,  1004,  loii;  23,724 
Order  to  Purchase,  23,  703 
Execution  of  Order,  2  3 ,  703 

Certain  number  of  shares,  23,  703 

Examples,  23,  703-706 

General  order,  23,  705 

Liability   for    value    of    stock,    23, 

704  / 

Revocation  of  authority  to  purchase, 

23,  705 
Where  price  is  fixed,  23,  703 
Whether  broker  guarantees  genuine- 
ness, 2  3 ,  704 
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Whether  broker  must  actually  buy 

stock,  23,  704 
Worthless  stock,  23,  704 
Ownership  of  Stock  Purchased,  2  3 ,  709 
Client,  23,  709 
In  general,  2  3 ,  709 
Right  to  demand  possession,  23,  709 
Stock  carried  on  a  margin,  23,  710 
Pledge  of  stock,  see  Pledge. 
Pledge  of  stock  by  broker,  2  3 ,  708 
Possession,  23,  709 
Put,  23,  701,  724- 
Relation  Between  Broker  and  Client 

Special  contract,  23,  730 
Relation  to  Client,  2  3 ,  702 
Examples,  23,  702,  703 
In  general,  23,  702 
Whether  agent,  23,  702,  703 
Revocation 

Death  where  transaction  is  a  short  sale, 

23,  722 
Revocation  of  order,  2  3 ,  705 
Rights,  see  infra.  Commissions. 

Of  brokers,  see  infra.  Gambling  Con- 
tracts. 
Acting  in  a  dual  capacity  in  the  same 

transaction,  23,  726 
Buying  or  selling  his  client's  stock  for 

himself,  23,  726 
Protection,  23,  726 
To  act  by  substitute,  23,  726 
To  buy  and  sell  in  customary  manner, 

23,725 
Sale  of  Stock,  23,  716 
See  infra.  Stock. 
For  Immediate  Delivery,  23,  716 

Client's  liability  for  inability  to  com- 
plete contract;  23,  718 

Customary    methods    of   stock    ex- 
change, 23,  716 

Generally,  23,  716 

Implied  warranty,  23,  717 

Manner  of  sale,  23,716 

Upon  credit,  23,  716 

Warranty,  23,  717 
Sale  by  Order  of  Client,  23,  712 

Generally,  23,  712 

Stop  orders,  23,  713 

Where  price  reaches  a  certain  figure, 

23,  713 
Sale  on  credit,  23,  716 
Settling  day,  23,  701 
Shave,  23,  701 
Short  Sales,  8,  1004, 1012  ;  23,  718 

Broker  borrowing  from  another  client, 

23,  719 
Generally,  23,  718 
In  whom  title  vests,  23,  720 
Liability  on,  23,  723 
Generally,  23,  723 
In    absence    of  statutory   provision, 

23,  723 
In  England,  23,  723,  724 
Statutes,  23,  724 
Manner  of  dealing,  23,  71S 
Order  to  Buy  In  Stock,  23,  720,  722 
Broker's  duty,  23,  722 
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Short  Sales — Cont'd 
Order  to  Buy  in  Stock — Cont'd 
Client's  liability,  23,  722 
Generally,  23,  722 
Stock  orders  and  short  sales,  23,  723 
Right  of  broker  to  recover  losses,  8, 

1013 
When  Broker  May  Close  Transaction,  2  3 , 
720 

Broker's  agency  coupled  with  an  in- 
terest, 23,  721 
Failure  to  keep  up  margins,  23,  720 
Generally,  23,  720 
Right  to   demand    further   margins, 
23,721 
Special  contracts,  23,  730 
Spread  eagle,  23,  701 
Stock,  23,  700 
Stock  jobbing,    see    infra,    Gambling 

Contracts. 
Stop  orders,  23,  713,  723 
Straddle,  23,  701,  725 
Substitute,  23,  726 
Title,  see  infra.  Ownership  of  Stock 

Purchased. 
Title  to  stock  purchased,  23,  706 
Trover  and  Conversion 

Measure  of  damages,  23,  746,  747 
Undisclosed  client  of  another  broker,  23, 

728 
Usages  and  Customs,  23,  725,  732 
Broker  a  defaulter,  2  3 ,  734 
Closing  of  broker's  transactions  on  ex- 
change, 23,  734 
Commissions,  23,  729 

Right   to  buy  and  sell  in   customary 
manner,  23,  725 
Form  and  character  of  transfer,  23,  735 
Generally,  23,  732 
How  far  binding,  23,  732 
Implied    authority  to    act    as    other's 

broker,  23,  733 
Insolvency  of  broker,  2  3 ,  734 
Principal    not   familiar   with,  23,  732, 

733 
Private  instruction  given  by  principal, 

23,733 
Reasonable  rules  and  customs,  23,  734, 

735 
Retroactive  operation  of  rules  of  stock 
'      exchange,  23,  734 
Right   to   buy   and   sell   in   customary 

manner,  23,  733 
Unreasonable  custom,  2  3 ,  735 
Usage  of  a  particular  office,  23,  730 
Where  both  parties  are  not  members 
of  exchange,  23,  732 
Warranty,  23,  717 
Wash  sales,  23,  701 
STOCK  EXCHANGE,  23,  748 
See     Clearing    House;     Gambling 
Contracts  ;  Societies  and  Clubs  ; 
Stock;     Stock-erokkrs  ;     Trades, 
Boards  of. 
See  generally.  Agency;  Joint  Stock 
Companies. 
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Agency 

Liability  of  members  for  debt,  23,  753 
Arbitration  Clause,  2  3 ,  772 

Effect,  23,  772 

In  general,  23,  772 

Interference  by  court,  23,  773 

Limit  of  jurisdiction,  23,  773 

Mandamus,  23,  774 

Ousting  courts  of  jurisdiction,  23,  774 

Seats,  23,  755 
Bankruptcy 

Seats,  23,  756 

After  discharge,  23,  757 

As  an  asset  of  bankrupt's  estate,  23, 

756 
Whether  it  passes  to  assignee,  2  3 ,  757 
By-Laws 

Adoption,  23,  749 
Compared   with  join^t  stock  companies, 

1 1 ,  1037 
Constitution 

Adoption,  23,  749 
Corporations,  23,  749 
Courts,  see  infra.  Expulsion  of  Mem- 
bers. 

Arbitration  Clause 

Ousting  courts  of  jurisdiction,  23, 

774 

As  to  members  as  preferred  creditors, 
see  infra,  Members. 
Creditor's  Bill 

Seats,  23,  755 
Death  of  member,  23,  758 
Definition,  23,  748 
Expulsion  of  Members,  2  3 ,  759 

Action  for  damages,  23,  765 

Conclusiveness  of  sentence  of  expul- 
sion, 23,  763 

Inunction,  23,  761 

Execution  of  expulsion,  23,  765 
Threatened  with  expulsion,  23,  764 
When    party    may   have  injunction, 
23,  761,  764 

Jurisdiction  of    courts  of  equity,  23, 
761,  762 

Legality  of  proceedings,  23,  761 

Mandamus,  23,  764 

Incorporated  association,  2  3  ,  764 

In  general,  23,  764 

Issuance  authorized  by  statute,  23, 

764 
Unincorporated   association,  23,764 
When  the  writ  will  issue,  23,  764 

Members  as  Preferred  Creditors,  23,  769 
Rightfully  expelled,  23,  769 
Wrongfully  expelled,  23,  770 

Merits  of  the  cause,  2  3,  763 

Power  of  court,  23,  761 

Power  to  Expel,  2  3 ,  759 
Corporations,  23,  759 
Examples,  23,  759-764 
In  absence  of  by-laws  or  rules,  23, 

759 
In  general,  23,  759 
Inherent  power,  23,  759 
Violation  of  rules,  23,  761 
Where  there  is  no  property,  23,  760 
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Recourse  to  law,  23,  762 

Remedy  for  improper  expulsion,  23, 
764 

Review  within  the  association,  23,761 

Right,  23,  761 

Seats,  2  3,755 

When  courts  will  not  interfere,  23,  761 

Whether  courts  will  interfere  in   the 
regularity  of  proceedings,  23,  763 
Furnishing  Quotations,  2  3 ,  765 

Duty  to  furnish,  23,  765 

Duty  to  the  public,  23,  765 

Examples,  23,  765,767 

Incorporated  boards  of  trade,  23,  766 

Refusal  to  furnish,  23,  765 
Gambling  contracts,  see  Stock-brokers; 

Gambling  Contracts. 
History,  23,  750 
Individual    liability    of    members,    see 

infra.  Members. 
Injunction 

Improper  Expulsion,  23,  761 

Execution  of  expulsion,  23,  765 
Threatened  with  expulsion,  23,  764 
When   party    may  have   injunction, 

23,  761,  764 
Legal  status,  23,  749 

Liability  of  members,  see  infra,   Mem- 
bers. 
Mandamus,  23,  774 
Improper  Expulsion  of  Members,  23,  764 
Incorporated  association,  23,  764 
In  general,  23,  764 
Issuance   authorized  by  statute,  23, 

764 
Unincorporated   association,  23,  764 
When  the  writ  will  issue,  23,  764 
Members,    see    infra.     Expulsion     of 
Members;  Seats. 
As  Preferred  Creditors,  23,  768 

Exception  of  certain  classes  of  debts, 

23,  770 
Expelled  member,  2  3 ,  769 
General  estate  of  bankrupt  or  insol- 
vent member,  23,  772 
In  general,  23,  768 
Other  funds  besides  seats,  23,  771 
Outside    creditor      who      furnished 

money  to  buy  seat,  23,  769 
Proceeds   applied    to   pay   debts   of 

members,  23,  769 
To  what  the  rule  applies,  23,  771,  772 
Wrongfully  expelled  member,2  3,  770 
Individual  Liability  of,  23 ,  753 
Debts  of  association,  23,  753 
Examples,  23,  753,  754 
In  general,  23,  753 
Law  of  principal  and  agent,  23,  753 
Members  incurring  indebtedness,  23, 

753 
Partnership,  23,  753 
Property  Rights,  23,  751 
In  general,  23,  751 
On  dissolution,  23,  752 
Real  estate,  23,  752 
Severable  interests,  23,  752 
Share  in  assets,  23,  752 
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Similarity  of    the  partnership,   23, 

7.52 
Title  as  trustee  to  real  estate,  2  3 ,  752 
Right  to  become  a  member,  23,  749 
Origin,  23,  750 
Palsies  to  Actions,  2  3 ,  758 
At  common  law,  23,  758 
Examples,  23,  758,  759 
In  the  name  of  the  association,  23,  758 
Statutory  changes,  23,  758,  759 
Whether   individual    parties    must  be 
made  members,  23,  758 
Partnership,  23,  749,  750 

As  to  members  as  preferred  creditors, 

see  infra.  Members. 
Liability  of  members   for  debt,  23,  753 
Ownership  of  property,  23,  751 
Property,  see  infra.  Members. 

Rights  of  members,  see   infra.  Mem- 
bers. 
Seats,  23,754 
Public  duty,  23,  749 
Quotations,    see    infra.    Furnishing 

Quotations. 
Real  estate,  23,  752 
Regulations,    see    infra.    Rules     and 

Regulations. 
Rules  and  Regulations,  23,  734,  767 

See  infra.  Expulsion  of  Members. 
Arbitration  Clause,  23,  772 
Effect,  23,772 
In  general,  23,  772 
Interference  by  court,  23,  773 
Limit  of  jurisdiction,  23,  773 
Mandamus,  23,  774 
Ousting  courts  of  jurisdiction,  23,774 
Assent  of  members  to  rules,  23,  767 
By-laws,  23,  749 
Fair  and  impartial  execution  of  rules, 

23,  768 
Illegal  rules,  2  3 ,  768 
Implied  assent  of  members,  23,  768 
Members  as  Preferred  Creditors,  2  3 ,  768 
Exception  of  certain  classes  of  debts, 

2  3 ,  770 
Expelled  member,  23,  769 
General   estate   of    bankrupt   or   in- 
solvent member,  23,  772 
In  general,  23,  768 
Other  funds  besides  seats,  23,  771 
Outside    creditor    who    furnished 

money  to  buy  seat,  23,  769 
Proceeds    applied    to    pay   debts   of 

members,  23,  769 
To  what  the  rule  applies,  2  3 ,  771,  772 
Wrongfully   expelled    member,    23, 
770 
Presumption  that  members  know  rules, 

23,  768 
Reasonable,  23,  734 
Retroactive  eifect,  23,  734 
Right  to  adopt,  23,  767 
Rules  contrary  to  law,  23,  768 
Stock-broker  as  a  defaulter,  23,  734 
Unreasonable,  23,  735 
Who  bound  by  rules,  23,  767 
Sale  of  seats,  23,  754 
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Seats,  23,  754 
See  infra,  EXPULSION  OF  Members  ; 

Members. 
As  property,  23,  754 
Attachment,  23,  754 
Bankruptcy,  23,  756 

After  discharge,  23,  757 

As  an  asset  of  bankrupt's  estate,  23, 
•756 

Whether  it  passes  to   assignee,  23, 

757 
Creditor's  bill,  23,  755 
Death  of  member,  23,  758 
Execution,  23,  755 
How  obtained,  23,  754 
In  general,  23,  754 
Legal  character,  2  3 ,  754 
Limited,  23,  754 

Membeis  As  Preferred  Creditors,  23,  76S 
Exception  of  certain  classes  of  debts, 

23,  770 
Expelled  member,  23,  769 
General  estate   of  bankrupt  or  in- 
solvent member,  23,  772 
In  general,  23,  768 
Other  funds  besides  seats,  23,  771 
Outside   creditor   who    furnished 

money  to  buj'  seat,  23,  769 
Proceeds    applied    to    pay  debts  of 

members,  23,  769 
To  what  the  rule   applies,  23,  771, 

772 
Wrongfully    expelled    member,  23, 
770 
Receivers,  20,  82 
Sale  of,  23,  754 

Supplementary  proceedings,  23,  755 
Synonymous    with    membership,    23, 

7S4 
Supplementary  Proceedings,  23,  755 

Seats,  23,  755;  24,642 
Suspension  of  members,  2  3 ,  761 
Trustees 

Title  to  real  estate,  23,  752 
Usages  and  Customs,  2  3 ,  732  ;  2  7 ,  894 

As  part  of  contract,  27,  894 

Broker  a  defaulter,  2  3 ,  734 

Closing  of  brokers  transactions  on  ex- 
change, 23,  734 

Examples,  27,  894-896 

Form   and   character  of  transfer,  23, 

735 
How  far  binding,  23,  732 
Implied    authority    to    act   as   other's 

broker,  23,  733 
In  general,  23,  732  ;  27  ,  894 
Insolvency  of  broker,  23,  734 
Outside  parties,  27,  895 
Principal  not  familiar  with  usages  and 

customs,  23,  732,  733 
Private  instructions  given  by  principal, 

23,  733  ,         ,  ^ 

Proof  by  rules  of  stock  exchange,  27, 

739 
Reasonable  rules  and  customs,  2  3 ,  734, 
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Retroactive  operation  of  rules  of  stock 

exchange,  23,  734 
Right   to  buy  and   sell   in  customarj' 

manner,  23,  733 
Unreasonable  or  illegal  usage,  23,  735; 

27.895 
Where  both  parties  are  not  members 

of  exchange,  2  3,  732 

STOCKHOLDERS,  23,  776 

See  generally.  Corporations;  Direct- 
ors ;  Officers. 

See  Dividends  ;  Joint  Stock  Com- 
panies ;  Stock  ;  Stock-brokers  ; 
Stock  Exchange  ;  Trade  Combina- 
tions AND  Corporate  Trusts. 

Conditional  subscriptions,  see  Subscrip- 
tions. 

Disqualification  as  judge,  see  Judge. 

Disqualification'as  jurors,  see  Jury  and 
Jury  Trials. 

Taxation,  see  Taxation  (Corporate). 

Termination  of  inemhership,  see  Dis- 
franchisement. 

Ultra  vires,  see  Ultra  Vires. 

Abortive  corporations,  see  infra.  Part- 
nership OR  Individual  Liability. 

Actions 
Against  Company 

Manufacturing      corporations,      14, 

3" 
Actions  and  Remedies,  i  7 ,  482 

To  Enforce  Liability  of  Stockholder,  4, 
580;  23,894 
Actions  at  law,  23,  895 
Garnishment,  23,  895 
In  general,  2  3 ,  894 
Mandamus,  23,  895 
Statutory  form  exclusive,  2  3 ,  895 
Statutory  liability',  23,  895 
Subscription    liability,    4,    580;    23, 

89s 
Suit  in  equity,  23  ,  894 
Actions  and  remedies  to  enforce  subscrip- 
tions, see  infra.  Subscriptions. 
Actions  at  law,  23,  895 
Actions  by,  17,  481 

Refusing  to  allow  subscriptions  for  new 
stock,  23,  854 
Actions  in  Name  of,  17,  172 
Account,  I  7,  172 
Examples,  17,  173,  174 
General  rule,  17,  172 
Misapplication  of  corporate  funds,  1 1 , 

172 
Officers  improperly  joined,  17,  174 
Stockholder  showing  that  he  has  ex- 
hausted every  means,  1 7 ,  174 
Stockholders  too  numerous,  17,  173 
The  corporation,  17,  172 
When   stockholders  may  sue  in   their 
own  name,  17,  172,  173 
Admissions,  g ,  344 

Evidence  of  membership,  23,783 
Agreements 

As  to  vote,  g,  918 

That  stockholders  shall  not  be  subject 
to  calls  for  assessments,  4,  579,  580 
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To  Vote  Together,  9,  91S 

Examples  of  agreement,  9,  918 
Assessments,  see  infra,  Subscriptions. 
ABslgnment  for  Benefit  of  Creditors 

Action    for   subscription   by   assignee, 

23,827 
Call   by   corporation   for  stock  by   as- 
signee, 2  3 ,  808 
Assignment   of  all   the  stock  to  a  rival 

company,  4,  221 
Attachment  execution  to  recover  unpaid 
portion  of  stock  against  stockholders, 

4,  579 
Banks  and  Banking 

Power  to  subscribe,   23,  799 
Bill  in  Equity- 
Parties,  6,  737 
Books 

As  evidence  of  membership,  23,  782 
To  prove  call,  23,  815 
Burden  of  Proof 

Non-compliance    with    statutory    pro- 
visions, 23,  874 
Performance  of  conditions,  23,  834 
By-Laws 

Forfeiture,  23,  819 

Reserving  lien   upon   shares   of  stock- 
holders, 2,  710 
Calls,  23,  803 

See  infra.  Subscriptions. 
Capital  Stock  to  Be  Fixed 

As  to  this  conditio7i  of  suhscriftion,  see 
infra.  Subscriptions. 
Capital  Stock  to  Be  Fully  Subscribed 

As    to  this  condition    of  suhscripti07i, 
see  infra,  Subscriptions. 
Change  of  charter,  see  infra.  Charter 

Changes. 
Charter  Changes 
As  a  Defense  to  an  Action  on  Subscrip- 
tion, 23,  828 

Auxiliary  amendments,  23,  832 
Change  in  corporate  design,  23,  829 
Change  in  terminus  of  railroad,  23, 

830 
Change  of  location,  23,  830 
Change  of  name,  23,  828 
Change  of  route,  23,  832 
Change  of  route  of  turnpike,  2  3 ,  830 
Conditional  privileges,  23,  832 
Enlargement  of  original  powers,  23, 

832 
Examples  of  immaterial  changes,  23, 

832 
Examples  of  material  changes,2  3, 830 
Extension  of  road,  23,  832 
Immaterial  changes,  23,  831 
Materiality  of  change,  23,  829 
Questions  of  law  and  fact,  23,  829 
What    constitutes   material   change, 
23,829 
Commissioners  to  receive  subscriptions, 

23,  801 
Conflict  of  Laws 
Enforcement  of   Statutory  Liability   in 
Foreign  Jxirlsdiotlons,  23,  890 
Examples,  23,  890 
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Generally,  23,  890 
In  Kansas,  23,  892 
Jurisdiction  Where  Liability  Imposed 
by  a  Foreign  Statute  Will  Be  En- 
forced, 2  3 ,  890,  892 
Federal  courts,  23,  891 
In  Connecticut,  23,  892 
In  Georgia,  23,  892 
In  Illinois,  23,  893 
In  Maine,  23,  893 
In  Massachusetts,  23,  893 
In  Minnesota,  23,  891 
In  Missouri,  23,  892 
In  New  Hampshire,  23,  893 
In  New  York,  23,  892 
In  Pennsylvania,  23,  892 
In  West  Virginia,  23,  893 
Lex  domicilii,  23,  890 
Liability  penal  or  contractual,  23,890 
Penal  liability  has  no  extra-territorial 

force,  23,  890 
Remedies  strictly  local,  2  3 ,  894 
Service   of  process  outside   of  state, 
23,  890 
Consideration 

For  subscription,  see  infra,  Subscrip- 
tions. 
Stock  issued  ufon  overvalued  consid- 
eration, see  infra.  Liability. 
Consolidation 
Assent  of  Stockholders  to  Consolidation 
Implied  assent,  4,  272/ 
Necessity  that   all    the  stockholders 
assent,  4,  272/ 
Dissenting  stockholders   enjoining  un- 
authorized   consolidation,     4,     272/, 
2*j2m 
Rights     and    remedies    of    dissenting 
stockliolders,  4,  272«2 
Constitutional  Law 

Statutory  Liability,  2  3',  868,  870 
As  executory  provisions,  23,  870 
Federal  constitution,  23,  868 
Generally,  23,  868,  870 
Increasing  liability  for  debts  already 

incurred,  23,  868 
Leaving  the   remedy   to   be  fixed  bj' 

statute,  23,  870 
Necessitj-  of  actual  legislation,  23, 

870 
Reduction  of  liability,  23,  869 
Retroactive  effect  of  statute,  23,  868, 

869 
Statutes    affecting  the  remedy,    23. 

869 
Subsequent  statutes,  2  3 ,  868 
Whether  right   to  modify  charter  is 
reserved,  23,  869 
Contribution,  4,  7 
Corporations 

Corporation  as  subscriber,  see  infra, 

Subscriptions. 
Change  of  Name 

Effect  on  subscription,  23,  828 
Conditional  Corporation 

Calls   and   assessments  .before    per- 
formance of  condition,  2  3 ,  809 
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Corporations —  Cont'd 

Power  to  hold  stock  in  another  com- 
pany, 4,  249;  17,  io6;   19,  811;  26, 
233,  234 
Regarding  Rights  of  Members 

Collateral  attack  upon,  12,  1486 
Stockholders'  relation  to,  23,  784 
Corporator,  23,  781 
Costs 

In  an  action  against  stockholders,  4,  319 
Whether  costs  are  within  statutory  lia- 
bility of  stockholder,  23,  872 
Counterclaim,  22,  375 
Courts 

Call  by  court,  see    infra.   Subscrip- 
tions. 
Creditors,  see  infra,  Liabii-ity. 
Priority  Among  Creditors,  23,  S98 

Where  actions  bj-  individual  creditors 

are  authorized,  23,  898 
Where  suits  are  in  behalf  of  all  cred- 
itors, 23,  898 
Subscriptions,  23,  803 
Creditors'  Bills  Against,  4 ,  57S 

Whether   it    is    necessary    to   join    all 
stockholders  as  defendants,  4 ,  579 
Criterion    of    membership,    see     infra. 
Evidence   and  Criteria  of  Mem- 
bership. 
Cumulative  Toting,  4,  956 
See  Voting  Trusts. 
Death  of  Parties 

Effect  of  Liability,  2  3 ,  896 

Death  of  joint  creditor,  23,  897 
Examples,  23,  896,  897 
Generally,  23,  896 
Incorporation  must  be  a  party,  2  3 , 

897 
Personal  representative,  23,  896 
Where  the   liability    is  contractual, 

23,  896 
Whether    liability    survives    death, 
23,  896 
De  Facto  Corporation 

Partnership,  23,  876 
Se  Facto  Directors 

Calls  and  assessments,  23,  806 
Defective    incorporation,    see    infra. 
Partnership  or   Individual   Lia- 
bility. 
Defending  for  corporation,  4,  283 
Definition,  23,  779 

See  infra.  Who  Are  Stockholders. 
Demand 

Payment  of  subscription,  23,  811 
Directors,  see  Directors. 

Levy  of  all,  see  infra.  Subscriptions. 
Examples  of  relation  between,  2  3 ,  784, 

78s 
Favoring  particular  shareholders,  17, 

123 
Forfeiture,  23,  820 
Liability,  17,  no 

Accounts,  17,  no 

Breach  of  duty  to  the  corporation, 
17,  no 
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Corporation  as  necessary  party,  i  7 , 

no 
Examples,  17,  no 
Generallj',  17,  no 
Remedy   for   violation  of   corporate 
rights,  17,  no  , 

Relation  between,  23,  784 
Trust  relation,  23,  784 
Waiver  of  defenses  to  actions  on  sub- 
scription, 23,  848 
Whether  Directors  Must  Be  Shareholders, 
17,81 
Conclusiveness  of  books  as  to  who 

are  shareholders,  17,  81 
Express  provision,  17,81 
In  absence  of  statute,  i  7,  81 
Proof  that  director  is  shareholder, 
17,81 
Discounting  shares,  see  infra,  Liabil- 
ity. 
Double  liability,  see  infra.  Statutory 

Liability. 
Electoral  rights  of  stockholders,  see  in- 
fra. Rights,  Powers,  and  Preroga- 
tives. 
Equitable  liability,  see  infra.    Liabil- 
ity. 
Escrow 

Subscription  delivered  in,  23,  790 
Subscriptions,  23,  790 
Evidence  and  Criteria  of  Membership,  2  3 , 
782 

Admissions  of  stockholder,  23,  783 
Books,  2  3 ,  782 
Certificate  of  stock,  2  3 ,  782 
Examples,  23,  782,  7S3 
Proof  by  parol,  23,  783 
Whether  certificate  essential,  23,  782 
Expulsion,  1,557,558 

See  Disfranchisement. 
Injunctions,  10,  956 
Of   stockholders  where    power   is    not 
conferred  by  charter,  i ,  558 
False  personation  of  stockholder,  7,  697 
Foreign  Corporations 

Corporate  Migration,  2  3 ,  S78 
Examples,  23,  878,  879 
Firm  organized  to  do  business  any- 
where but  in  state  of  domicil,  23, 
878 
In  Massachusetts,  23,  879 
In  New  Jersey,  2  3 ,  S78 
In  Ohio,  23,  879 
In  Texas,  23,  879 
Interstate  comity,  23,  878 
Rights  of  foreign  corporations,  23, 

878 
Sham  organization,  23,  878,  879 
When  stockholders  subject  to  part- 
nership liability,  23,  878 
Forfeiture  for  failure  to  fay  subscrip- 
tions, see  infra.  Subscriptions. 
Form  of  subscription,  see  infra.   Sub- 
scriptions. 
Fraud 
Faxtnershlpor  Individual  Liability,  2  3 ,879 
Examples,  23,  879 
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False  advertisements,  2  3 ,  879 
Generally,  23,  879 
How  liability  incurred,  23,  879 
Illegal  business,  23,  879 
Gamisbment 

To   enforce    liability  of    stockholders, 
23,  895 
Gratuitous  shares,  2  3 ,  864 
HoTv  stockholders  become  such,  see  infra^ 

Subscriptions. 
Increasing  Stock,  see  infra,  Liability. 

See  Stock. 
Increase  of  Stock,  2  3 ,  626 
Liability  of  Stockholders,  23,  864 
Acquiescence  of  creditor,  23,  866 
Authorized  increase,  23,  964 
Compelling   subscriber    to   paj'    par 

value,  23,  864 
Examples,  2  3 ,  864, 866 
Generally,  23,  864 
Irregularities,  23,864 
Liability  of  holder  of  spurious  stock, 

23,865 
Par  value  of  shares,  23,  864 
Recitals  that  stock  is  paid  up,  23,865 
Rights  of  creditor,  2  3 ,  864 
Shares  issued  as  bonus,  2  3 ,  865 
Subscribers    to   increased   stock,  23, 

864 
Technical  objections,  2  3 ,  864 
Waiver    of     irregularities     by    sub- 
scriber, 23,  865 
When  notice  of  meeting  did  not  con- 
form to  statute,  23,  864 
Who  may  raise  objections  to  irregu- 
larities, 23,  864,865 
Individual  liability,  see    infra.   Part- 
nership OR  Individual  Liability. 
Infants,  i  o,  634 

Infants  as  shareholders,  i  o,  635 
Necessity  of   allegation  of  avoidance, 

10.  63s 

One  subscribing  for  stock  in  the  name 
of  an  infant,  i  o,  636 

Ratiiication,  10,635 

Right  of  corporations  to  refuse  to  ac- 
cept infants,  10,635 

Right  of  infant  to  avoid  his  liability-, 
I  o,  634 

Right  of  infant  to  become  stockholder, 
I  o,  634 

Stock  gambling  contract,  10,  635 

Subscriptions,  10,635 

What  creates  ratification,  10,  635 
In  joint     stock     companies,    see    Joint 

Stock  Companies. 
Injunction,  i  o ,  953 

See  Corporations;  Directors; 
Injunctions. 

Ultra  vires  acts,  see  Ultra  Vires. 

Abuse  of  power,  10,  953 

Against  the  unauthorized  issue  of  ne- 
gotiable instruments  or  use  of  cor- 
porate funds,  4,  229 

Change  of  corporate  powers,  10,  957 

Consolidation  of  company,  10,  957 

Corporate  name,  10,958 
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Creating  a  monopoly,  10,  954 
Discretion  of  court,  i  o,  956 
Destruction  of  franchise,  i  o,  956 
Deviation   from   original  undertaking, 

10.955 
Diligence  required,  10,  958 
Ecclesiastical  corporations,  10,  956 
Election  of  officers,  10,  957 
English  authorities,  10,  954 
Enterprise   not  contemplated  by  char- 
ter, I  o,  954 
Examples,  10,  953,  954 
Expulsion  of  members,  10,  956 
Illegal  stock,  i  o,  958 
Majority  oppressing  minority,  23,  784 
Misappropriation  of  funds,  i  o,  953 
Negligence    in    exercise  of   corporate 

powers,  10,  954 
Railroads,  i  o,  976 
Refusal  to  defend  suits,  10,  953 
Trust  relationship,  10,  953 
Ultra  vires,  10,  958 
Unauthorized  forteiture,  2  3 ,  824 
Unauthorized  issue  of  shares,  i  o,  953 
Use  of   funds    for  unauthorized  pur- 
pose, 10,  954 
Violation  of  duty,  10,  593 
Violation  of  injunction,  i  o,  959 
What  must  be  shown,  10,  955 
When  enjoined,  10,  953 
Insolvency,  1 1 ,  206 

Action  to  enforce  liability,  2  3 ,  886 
Statute  of  limitations,  23,  888 
Inspection  of  Corporate  Books,  i  g ,  231 
Action  for  refusal  to  allow  inspection, 

19,  234 
Agents,  19,  234 
Attorney,  i  9,  233.  ^34 
Books  considered   private  with  regard 

to  strangers,  19,  231 
Deposits  of  banking  corporation,  ig, 

331 
Examples,  19,233-240 
Extent  of  the  right,  i  9,  233 
In  New  York,  i  9 ,  239 

Banking  corporations,  ig,  240 

General  provisions,  i  g,  239 
Inspection  not  exercisable  at  pleasure 

19,  232 

Mandamus,  i  g,  234 
Affidavits,  i  9,  236 
For  inspection   before   trial,  ig,234 
Generally,  i  g,  234 
Making  demand,  ig,  236 
Necessity  of  demand,  ig,  236 
Reasons  must  be  clear,  19,  235 
Refusal  of  demand,  1  9,  236 
To  whom  writ  is  directed,  i  g,  237 
Where  suit  is  pending,  i  g,  234 
Whether  writ  issues  as  a  matter  of 

course,  i  9,  235 
Who  are  necessary  parties,  19,  237 

Object  of  the  inspection,  i  9,  233 

Right  of  strangers   to  inspect,  i  g,  231 

Scope  of  the  right,  i  g,  233 

Shareholder  or  stockholder  employed 
as  counsel  for  adverse  party,  19,  233 
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STOCKHOLDERS— CoKi'rf 
Inspection  of  Corporate  Books — Confd 
Statutes  relating  to  the  production  of 

documents,  19,  239 
Strangers,  19,  237 

Bill  of  discovery,  ig,  238 
Criminating  one's  self,  19,  138 
Generally,  19,  237 
How  inspection  obtained,  19,  238 
In  New  York,  ig,  239 
Secondary  evidence,  19,  237 
Statutes  relating  to  the   production 

of  documents,  ig,  238-241 
Stranger  a  defendant  in  a  suit  brought 
by  corporation,  19,  237 
When  inspection  may  be  had,  i  g,  232 
Insurable  interests  in  corporate  property, 

11,316 
Insurance  Companies 

Power  to  subscribe,  23,  799 
Interest,  23,  813 

Calls  by  court,  23,  814 
In  England,  23,  813 
Interest  on  calls,  23,  813 
When  call  is  made  by  director,~2  3,  813 
Interest  of  judge,  see  Judge. 
Intervention 

In  foreclosure  suit,  19,  750 
Joinder,  11,  1015W 
Joinder  of  Parties 

No  Action  to  Enforce  Stockholder's  Lia- 
bility, 2  3 ,  896 
Examples,  23,  896 
Generally,  23,  896 
Jointly  and  severally  liable,  23,  896 
Partnership  liability,  23,  896 
Statute,  23,  896 
Judgment 

Corporation  and  Stockholder 

As  evidence  of  existence  of  corpora- 
tion, I  2,  98 
Judgment  against  municipality,  12, 

98 
Judgments  against  corporation,  i  2 ,97 
Judgment  Against  Corporation  to  Enforce 
Stockholder's  Liability,  23,  885 
Extinct  corporation,  23,  887 
In  California,  23,  886 
In  Florida,  23,  886 
In  Indiana,  23,  886 
In  Minnesota,  23,887 
In  Nebraska,  23,  886 
In  New  Hampshire,  23,  886 
In  South  Carolina,  23,  886 
In  Wisconsin,  23,  886 
Insolvent  corporation,  23,  887 
Remedy   against  corporation  must  be 

first  exhausted,  23,  886 
Return  of  nulla  bona,  23,  886,  887 
Statutory  liability,  23,  885 
Statutory  rules,  23,  886 
Whether  conclusive   evidence   against 
stockholders,  2  3 ,  887 
Laborers  « 

Liability  for  Debts  Due  to,  2  3 ,  872 
Examples,  23,  S72,  873 
Generally,  23,  872 
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Statutes  construed  strictly,  23,  872 
Who  are  laborers,  23,  873 
Laches,  12,587 
Lease  of  railroad,  19,  897 
Legislative  provisions  increasing  liability 

of  stockholders,  8,  630 
Liability,  1 3 ,  288 ;  2  3 ,  855,  894 

Actions     and     remedies,     see     infra^ 
Actions  and  Remedies  ;  Joinder 
OF  Parties. 
Additional'  liability,  see  infra,  Stat- 
utory Liability. 
Double    liability,   see   infra.    Statu- 
tory Liability. 
Individual  liability,  see  infra,  Part- 
NERSHIPOR  Individual  Liability, 
Of  subscriber,  see  infra,  Subscrip- 
tions. 
Partnership    or    individual  liability^ 
see  infra.   Partnership  or  Indi- 
vidual Liability. 
Penal  liability,  see  infra,  Partner- 
'     SHIP   OR   Individual    Liability  p 

Statutory  Liability. 
Statutory  liability,  see  infra.  Statu- 
tory Liability. 
Death  of  Parties,  23,  896 

Corporation  must  be  a  party,  2  3 ,  897 
Death  of  joint  creditor,  23,897 
Examples,  23,  896,  897 
Generally,  23,  896 
Personal  representative,  23,  896 
Where   the   liability    is  contractual, 

23,  896 
Whether  liability  survives  death,  23, 
896 
Definition  of  liable,  13,  290,.  291 
Discharge  from  liability,  23,  856 
Discounting  Shares  and  Releasing  Sub- 
scribers, 23,  861 

As    between    corporation    and    sub- 
scriber, 23,  864 
Corporation  agreeing  to  accept  less 

amount,  23,  861 
Creditor  accepting  depreciated  stock, 

23,  864 
Creditor's  rights,'2  3,  861 
Generally,  23,  861 
Gratuitous  shares,  2  3 ,  864 
Hardship  on  creditors,  23,  863 
Release  of  liability  by  corporation, 

2  3 ,  863 
Subsequent  creditors,  23,  863 
Surrender  and  cancellation,  23,  S63 
Under  trust  fund  doctrine,  23,  861 
Waiver  of  right  to  compel  full  pay- 
ment, 2  3 ,  863 
Effect  of  Increasing  Stock,  2  3 ,  864 
Acquiescence  of  creditor,  23,  866 
Authorized  increase,  23,  864 
Compelling  subscribers   to  pay  par 

value,  23,  865 
Examples,  23,  864-866 
Generally,  23,  864 
Irregularities,  23,  864 
Liability  of  holder  of  spurious  stock, 
23,865 
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Par  value  of  shares,  2  3 ,  864 
Recitals  that  stock  is  paid  up,  23,  865 
Riglit  of  creditor,  2  3 ,  864 
Shares  issued  as  bonus,  23,  865 
Subscribers  to  increased  stock,  23, 

864 
Technical  objections,  23,  864 
Waiver   of    irregularities     by    sub- 
scriber, 23,  865 
When  notice  of  meeting  did  not  con- 
form to  statute,  23,  864 
Who  may  raise  objections  to  irregu- 
larities, 23,  864-965 
Effect  of  reduction,  23,  866 
Effect  of  Transfer 

Upon  Statutory  Liability,  2  3 ,  884 
All  stockholders,  23,  885 
Cases  holding  stockholders  liable 
only  for  debts  incurred  through 
membership,  23,  884 
Conflict  of  opinion,  23,  884 
Examples,  23,  884,  885 
Generally,  23,  884 
Stockholders  at  commencement  of 

action  held  liable,  23,  885 
Where  registration  is  required,  2  3 , 
885 
0pon  Subscription  Liability,  23  ,  880 
Common-law  rule,  23,  880 
Corporate  creditors,  23,  881 
Fictitious  transfer,  23,  880 
"  Follow  the  stock,"  23,  881 
Holders  of  stock   as  collateral,  23, 

881 
In  England,  23,  880 
Irregular  transfer,  2  3 ,  882 
Not  bona  fide,  2  3 ,  881 
Passes  from    transferrer  to  trans- 
feree, 23,  881 
Ratification,  23,  881 
Statutory  regulations,  23,  882 
Transferee's  liability,  23,  881 
Transfer  to  company,  23,  883 
Transfer  to  escape  liability',  23,  882 
Transfer  to  fictitious  party,  2  3 ,  883 
Transfer   to   irresponsible  parties, 

23,883 
Transfer  without  knowledge,   23, 

881 
Transfer  without  registration,  23, 

882 
Unpaid   subscription,  23,  880 
Where  transferee  has  attempted  to 

complete  transfer,  23,  883 
Without  notice,  23,  881 
Enforcement,    see     infra.    Judgment 
Against  Corporation  ;    Limita- 
tion OP  Actions. 
Of   statutory    liability,    see    infra. 
Partnership    or     Individual 
Liability;  Statutory  Lia- 
bility. 
Actions  against  stockholders,  23,887 
Equitable  or  subscription  liability,  23, 

8SS 
For  Debts  Due  to  Laborers,  23,  872 
Examples,  23,  872,  873 
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Generally,  23,  872 
Statutes  construed  strictly,  2  3 ,  872 
Who  are  laborers,  23,  873 
Founded  on,statutes,  23,  855 
Generally,  23,  S55 
Nature  and  extent,  2  3 ,  855 
Priority  Among  Creditors,  2  3 ,  898 

Where    actions  by  individual   cred- 
itors are  authorized,  23,  898 
Where  suits  are  in  behalf  of  all  cred- 
itors, 23,  898 
Spurious  stock,  23,  S65 
Stock  Issued  for  Over -valued  Considera- 
tion, 23,  865 

Creditor  also  stockholder,  23,  860 
Estimating  value  of  services,  23,  861 
Examples,  23,  858-860 
Fair  profit  to  purchaser,  23,  861 
Fraud  actually  shown,  23,  861 
Generally,  23,  858 
In  absence  of  fraud,  23,  S58 
Liability  of  stockholder  for  difference,. 

23,858 
Stockholder     credited    with     actual 

value  onl3',  23,  860 
Under    the     "  trust   fund  doctrine .," 

23,858 
Whether  creditors  can  compel  stock- 
holders to  make  good  the  difference, 
23,858 
Subscription  liability,  23,  855 
Trust  Fund  Doctrine,  2  3 ,  856 
American  courts,  23,  856 
Application  of  the  doctrine,  23,  858' 
Creditor's /rights,  23,  856 
Evolution,  23,  856 
Generally,  23,  856 
In  England,  23,  857,  866 
"  Liable,"  1 3 ,  290 
Liens,  I  3,  6i<2,  613 

Lien  on  shares,  see  Stock. 
Limitation  of  Actions,  23,  888 
Action  to  Enforce  Stockholder's  LlabiUtyr 
23,  888 

When  Statute  Begins  to  Bun,  2  3 .  888 
Where  Execution  Against  Company 
Must  Be  Returned  Unsatisfied,  2  3 , 
888 

Examples,  23,  888 
Generally,  23,  888 
Insolvency   of  corporation,    23, 
888 
Examples,  23,  888,  889 
In  California,  23,  888 
Penal  liability,  23,  873,  874 
Period  of  the  Limitation,  2  3 ,  889 
Examples,  23,  8S9 
Generally,  23,  889 
National  banks,  23,  889 
Specially   provided    by    statute,   23,. 

889 
United  States  courts,  23,  889 
Where   liability   is   contractual,  23, 

889 
Where  liability  is  penal,  23,  889 
Subscriptions,  23,  814 
Calls  by  court,  23,  814 
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Liens — Cont'd 
Subscriptions — Cont'd 
Date  of  call,  23,  S14 
Generally,  23,  814 
Necessity  of  call,  23,  814 
What  statutes  govern,  23,  814 
When  corporation  ceases  to  do  busi- 
ness, 23,  814 
Where  statutes  run,  23,  814 
When  statute  begins  to  run,  23,  888 
Where  stockholders  may  be  sued  im- 
mediately, 23,  888 
Majority,  14,3 

Majority  oppressing  minority,  23,  784 
mandamus,  23,  895 
.  See  generally.  Mandamus. 
Demand  and  refusal,  14,  156 
General  rule  as  to  transfer  of  stock,  14, 

157 

Inspection  of  books,  14,  1 56 

To    compel    exhibition    of     corporate 
books,  4,  290 

To   enforce   liability   of  stockholders, 
23,895 

To  issue  certificates  of  stock,  1 4,  158 

Transfer  of  stock,  14,  157 
manufacturing  Corporations,  14,  274 

See    infra.   Partnership   or    Indi- 
vidual Liability. 

Power  to  subscribe,  23,  799 
Married  Women,  1 4,  626,  680 

Liability,  14,  680 

Liability  of  separate  estate,  14,  680 

Note  given  for  subscription,  14,  680 

Subscriptions,  14,  680 

Whether  married  women  may  be  stock- 
holders, 14,  680 
measure  of  Damages 

Refusing  to  allow  subscription  for  new 
stock,  23,  854 

Unauthorized  forfeiture,  23,  825 
meetings,  23,  627 

Formal  vote,  2  3 ,  627 

Increase  of  stock,  2  3 ,  627 

Meeting  outside  of  state,  8,357;  23,628 

Notice  of  meeting,  23,  627 

Passage  of  resolution,  2  3 ,  628 

President's   authority  to   convene,  17, 

Right   to   hold    meetings   outside   the 
state,  8,357;  23,  628 
Member,  23,  781 

"Member  of  corporation,"   15,  261 
Membership,  see  infra.  Evidence  and 

Criteria  of  Membership. 
mines  and  mining  Claims,  i  5,  616 

Assessments,  15,614 

Deed  of  mining  corporation,  15,  616 

Forfeiture  of  stock,  15,  615 

Liabilities,  15,  615 
Mode  of  making  transfers  of  shares,  2,  710 
municipal  Corporations 

Power  to  subscribe  for  stock,  2  3 ,  798 

Rights  as,  15,  1261 
Must  be  thrown  open  to  the  public,  23, 

801 
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National  Bank,  see  National  Bank. 
Specifications  of  Capital  Stock  at  Forma- 
tion of  Bank 
Reduction  of  Capital  Stock 

In  general,  16,  198 
Reduction  to  avoid  threatened  assess- 
ments, 16,  198 
Transformation  of  state  into  national 
banks,  i  6,  150 
Notice  of  call,  see  infra,  Subscriptions. 
Notice  of  forfeiture,  see    infra.   Sub- 
scriptions. 
Officers   acquiring   interests  adverse  to, 

27,  209 
Overvalued  Consideration 

As  to  stock  issued  for  overvalued  con- 
sideration, see  infra.  Liability. 
Parol  Evidence 

To  prove  membership,  23,  783 
To  show  that  subscription  was  not  in- 
tended to  be  binding  until  perform- 
ance of  conditions,  2  3 ,  791 
Parties,  see  infra.  Joinder  of  Parties. 
Parties  to  actions,  i  7,  653 
Parties   to   contract    as    subscriber,   see 

infra.  Subscriptions. 
Fartnershlp  or  Individual  UabUlty,  2  3 ,  875 
See  infra.  Statutory  Liability. 
Abortive  corporations,  2  3 ,  875 
Ante -Corporate  Debts,  2  3 ,  875 
Examples,  23,  875 
Generally,  23,  875 
Officers,  23,  S75 

One  who  contracts  debts,  2  3 ,  875 
Preliminary  expenses,  23,  875 
When  liable,  2  3,  875 
Corporate  migration,  23,  878 
Examples,  2  3 ,  878,  879 
Firm  organized   to  do  business  any- 
where but  in  state  of  domicil,  23, 
878 
In  Massachusetts,  23,  879 
In  New  Jersey,  23,  878 
In  Ohio,  23,  879 
In  Texas,  23,  879 
Interstate  comity,  2  3   878 
Rights  of  foreign   corporations,  23, 

878 
Sham  organization,  23,  878,  879 
When  stockholders  subject  to  part- 
nership liabilitj',  23,  878 
Defective  Incorporation,  23 ,  875 
Curative  acts,  23,  877 
De  facto  corporation  ,23,  876 
Describing  principal   place  of  busi- 
ness, 23,  876 
Effect  of  abortive  attempt  to  organ- 
ize corporation,  23.  877 
^     Estoppel  to  claim  partnership  liabil- 
ity, 23,  877 
Examples  of  defects,  23,  875,  877 
Failure  to  comply  with  formalities, 

23,87s 
Generally,  23,  875 
Immaterial  defects,  23,  877 
Joint  stock  company,  2  3,  877 
Liability  of  members,  23,  875 
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Maximum  of  indebtedness,  23,  876 

Membership   after     debt    was    con- 
tracted, 23,  877 

Minor  omissions,  23,  877 

Partnership     after     debt    was    con- 
tracted, 23,  877 

Publication,  23,  876 

Signing,  23,876 

Slight  defects,  2  3 ,  877 

Suit  by  creditor,  23,  877 
Fraud,  23,  879 

Examples,  23,  879 

False  advertisements,  23,  879 

Generally,  23,  879 

How  liability  incurred,  23,  879 

Illegal  business,  23,  879 
Generally,  23,  875 
Manufacturing  Corporations 

Actions  to  Enforce  Llabilitjr,  14,  309 
Action  in  another  state,  14,  309 
Allegations  necessary,  14,  310 
Joinder,  14,  310 
What  must  be  shown,  i  4,  309,  310 

Advances   for  benefit  of   company, 
I  4,  302 

Allowance  of  interest,  i  4,  304 

Contribution    among    stockholders, 

Creditor  who  is  also  stockholder,  1 4, 

295,  304,  306 
Debts  for  Which  Stockholder  Is  Liable, 

i4>  300 
Costs,  14,  300 
Examples,  14,300 
Extent  of  liability,  14,  300 
Interest,  14,  300 

Default,  14,  308 

Defense,  14,  307 

Defense    to    action    on    promissory 
note,  1 4,  308 

Dissolution,  14,  304 

Extent  and  nature  of-  liability,  i  4 ,  299 

Giving  timte  to  corporations,  14,  307 

Increase  of  capital,  14,  301 

In  Maine,  14,  299 

In  Massachusetts,  14,300 

In  New  York,  14,  300 

In  Pennsylvania,  14,300 

Joinder,  14,  310 

Judgment  and  execution  against  cor- 
poration, 14,  302 

Judgment  as  prima  facie  evidence  of 
indebtedness,  14,  303 

Laborers  and  Servants 

New  York  statute,  14,  305 

Maine  statutes,  14,  299 

Making    and   recording  certificates, 

14,301 
Massachusetts  statutes,  14,  300 
New  York  act,  14,  300 
Payment  of  debts  of   corporations, 

14,  302 
Pennsylvania  act,  14,  300 
Release,  14,  307 
Statutes,  I4i  299 
To  Laborers  and  Servants,  14,  305 

Contractors,  14,  305 
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Fellow  stockholder,  1 4 ,  306 
Newspaper  reporter,  14,  305 
Overseer,  14,  305 
Salary     payable      within      twelve 

months,  14,  306 
Scope  of  the  word   "servant,"  I4^ 

305 

Secretary  of  the  company,  1 4 ,  305 
What  extinguishes  liability,  14,302- 
Where   creditor   can  maintain   suit, 

14,302 
Whetherliability  joint  or  several,  i  4,, 

299 
Who  Are  Liable,  1 4 ,  294 

Death  of  stockholder,  14,  298 

Equitable  title,  i  4,  295 

Estate  of  insolvent  debtor,  14,  298.' 

Examples,  14,  294-298 

Insolvent  debtor,  14,  298 

Legal  stockholder,  14,  294 

Legal  title,   i  4,  295 

Release  by  creditor,  14,298 

Stockholder   when   debt  was  con^ 
tracted,  14,  296 

Stockholder  who  is  also  creditor, 
M,  295-304 

Stock  issued  for  property,  1 4 ,  297 

Transfer,   14,  295 

Whether   liability   a    "debt,"   14, 
298 
Who  Hay  Enforce  Liability,  14,  298 

Endorsee  of  promissory  note,   14, 

299 
Receivers,  14,  299 
Stockholders,  14,  298 
Miscellaneous  instances,  23,  880  ' 
Purchase  of  corporation,  23,  8S0 
Unauthorized  incorporation,  23,  878 
Whether  stockholders  are  partners,2  3, 
783 
Payment,  see  infra,  Subscriptions. 
Penal   liability,    see    infra.   Partner-. 
SHIP    OR     Individual     Liability  ; 
Statutory  Liability. 
Personal  Liability  for  Debts  of  Corporation, 

Res  judicata,  21,  181 
Fledge  and  Collateral  Security 

PoTvers,  see  infra.  Rights,  Powers, 

and  Prerogatives. 
Whether  pledgee  is  stockholder,  23, 
781 
Freferred  Stockholders 

Status  and  Rights,  23,  607 
Generally,  23,  607 
Remedial  Rights,  2  3 ,  609 

Assumpsit    to    recover    preferred 

dividends,  23,  610 
Compelling  payment  of  dividend, 

23,  609 
Discretion  of  directors  as  to  divi- 
dends, 23,  609 
Injunction  to  prevent  payment  o^ 
general    dividend     before     pre- 
ferred, 23,  610 
Liability  of  consolidated  corporat. 

tion  for  dividends,  23,  610 
Specific  performance,  23,610 
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Preferred  Stockholders — Confd 
Status  and  Rights — Cont'd 
Remedial  Eights — Cont'd 

Whether  common  stockholders  are 
necessary  parties,  23,  610 
Same    footing    as    ordinary    share- 
holder, 23,  607 
Voting  power,  23,  607 
Whether  Creditors,  2  3 ,  607 
A  form  of  mortgage,  23,  608 
Both  stockholder  and  creditor,  23, 

608 
Floating  debt,  2  3 ,  608 
Ordinarily,  23,  607 
Priority  of  outside  creditors,  23, 

608 
Statute  declaring  that  rights  and 
liability  of  stockholders  do  not 
attach,  23,  608 
Preliminary  Expenses,  23,  841 

Liability  of  stockholders,  23,  875 
Prerogatives,  see  infra,  Rights,  Pow- 
ers, AND  Prerogatives. 
Priority  Among  Creditors,  23,  898 

Where  actions  by  individual  creditors 

are  authorized,  2  3 ,  898 
Where  suits  are  in  behalf  of  all  credit- 
ors, 23,  898 
Production  of  BookB,  see  infra.  Inspec- 
tion OF  Corporate  Books. 
Officer's  duty,  17,  170,  171 
Frotectire  Remedies,  23,  S24 

Measure  of  damages  for  unauthorized 

forfeiture,  23,  825 
Relief  Against  Wrongful  Forfeiture,  23, 
824 

Acquiescence  of  stockholder,  2  3 ,  825 
Enjoining  forfeiture,  23,825 
Examples  of  invalid  forffitures,  23, 

825 
Laches  of  stockholders,  2  3 ,  825 
Suit  to  annul  invalid  forfeiture,  23, 

825 
Tender  of  sum  due,  2  3 ,  824 
When   relief  from   forfeiture  will  be 
granted,  23,  825 
Questions  of  LaTr  and  Fact 

Materiality  of  a  change  of  purpose,  23, 

829 
Performance  of  conditions,  23,  834 
Specifications   of    notice  of  call,   23, 
812 
Railroads 

Power  to  subscribe,  2  3 ,  800 
Ratiflcation 

Subscriptions,  23,  801 
Ratiiication  of  unauthorized  call,  2  3,  805 
Receivers,  20,  71-76 

Actions  against,  20,  238 
Actions  for  subscriptions,  23,  827 
Calls  and  assessments,  23,  808 
Reduction,  see  generally.  Stock. 

See  infra.  Liability. 
Reduction  of  Stock,  2  3 ,  630 
Effect  of 
Liability  of  stockholders,  23,  866 


Relations  Between  Themselves,  2  3 ,  783 
Co-sureties,  23,  784 
Majority   restrained  from   oppressing 

minority,  23,  784 
Partnership,  2  3 ,  783 
Quasi  trust  relationship,  2  3 ,  784 
Tenants  in  common,  23,  683 
Relationship  existing  between  stockhold- 
ers and  directors,  2,  115 
Relation  to  Corporation,  23,  784 
Co-sureties,  23,  784 
Creditors,  23,  784 
Fiduciary  relation,  23,  784 
Release,  English  rule,  23,  866 
Releasing  subscribers,  see  infra.  Lia- 
bility. 
Release  of  Suhscrihers,  23,  845 
Generally,  23,  845 

Release  of  other  subscribers,  23,  845 
Res  judicata,  21,  181 
Bights,  Powers,  and  Prerogatives,  23,  851 
See  generally.    Corporations;    Of- 
ficers    OF    Private     Corpora- 
tions. 
Dividends,  see  Dividends. 
To  inspect  corporate  books,  see  Pro- 
duction OF  Documents. 
Certificates  of  stock,  23,  602 
Classification  of  powers,  23,  851 
Contract  of  corporation,  23,  852 
Corporation  forming  illegal  trust,  26, 

236 
Electoral  Rights,  23,  852 

.See     Cumulative     Voting;     Of- 
ficers   OF    Private  Corpora- 
tions. 
As   to    right  between  pledgor   and 
pledgee,  see   Pledge   and   Col- 
lateral Security. 
Corporations,  23,  852 
Examples,  23,  852,  853 
Generally,  23,  852 
Personal  right,  23,  852 
Whether    interest   disqualifies,    23, 
852 
Extraordinary  powers,  23,  851 
Legislative  rights,  see  By-Laws. 
Majority     oppressing    minority,     23, 

784 
Management  of  corporate  affairs,  23, 

588,  851 
Municipal  corporations,  15,  1261 
Officers'  powers,  23,  851 
Ordinary  powers,  23,  851 
Right  to  Share  in  Distribution  of  New 
Stock,  23,  853 
Absolute  right,  2  3 ,  853 
Actions  at  law,  23,  854 
Bonus,  23,  854 
Charter  provisions,  23,  854 
Enforcement  of  the  right,  23,  854 
Examples,  23,  853-855 
Generally,  23,  853 
Limitation  upon  the  right,  23,854 
Measure  of  damages,  23,  855 
Reissue,  23,  854 
To  what  right  belongs,  23,  854 
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Set-Off,  Recoupment,  and  Counterclaim 
Defenses  to  Actions  on  Subscriptions,  2  3 , 
846 

Counterclaim,  22,  375 
Creditors,  23,  846 
Examples,  23,  S46,  847 
Generally,  23,  846 
Setting  off  purchase  claims,  23,  847 
When  allowed,  23,  846 
Shareholder,  23,  781 
Spurious  stock,  23,  S65 
States 

Subscriptions  to  stock,  23,  798 
Status,  23,  783 
Statute  of  Frauds 

Promise  to  pay  debt  of  corporation,  8, 
•6S0 
Statutory  Liability,  2  3 ,  867 

See   infra,    Partnership   or   Indi- 
vidual Liability. 
Constitutionality  of  Statutes   Imposing, 
23,  868 

Federal  constitution,  23,  868 
Generally,  23,  868 
Increasing  liability  for  debts  already 

incurred,  23,  868 
Reduction  of  liability,  23,  86g 
Retroactive   effect    of   statutes,   23, 

868,  869 
Statutes  affecting  the  remedy,  2  3 ,  869 
Subsequent  statutes,  23,  868 
Where  the  right  to  modify  charter  is 
reserved,  23,  869 
Constitutional  provisions,  23,  870 
Construction,  2  3 ,  869 
Examples,  2  3 ,  869,  870 
Generally,  23,  869 
Liberal  construction,  23,  869,  870 
Rational  construction,  23,  870 
Strict  construction,  23,  869 
Construction  of  Statutes,  23,  401 

Debts  due  to  laborers,  etc.,  23,  872 
CiOntractual,  23,  870 
Costs,  23,  872 

Damages  from  torts,  23,  872 
Debts  Due  Laborers,  23,  872 
Cumulative  objections,  23,  873 
Examples,  23,  872,  873 
Generally,  23,  872 
Who  included,  23,  872 
Examples,  23,  870,  871 
Limitations  of  actions,  23,  871 
Nature,  23,  870 

Repeal  of  contractual  statutes,  2  3 ,  871 
Survivor  of  action,  23,  871 
Unusually  contractual,  23,870 
What  included,  23,  871 
Costs,  23,  872 
Creditor  enforcing  whole  claim  against 

single  stockholder,  23,  867 
Damages  from  torts,  2  3 ,  S72 
Degrees,  23,  867 
Bouble  Liability,  2  3 ,  867 

Construction  of  statutes,  23,  867 
Examples,  23,  867,  868 
Generally,  23,  867 
Which  provisions  create,  23,  868 
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Effect  of  Transfer,  2  3 ,  S84 
All  stockholders,  23,  885 
Cases    holding    stockholders     liable 
only   for    debts   incurred  through 
membership,  23,  884 
Conflict  of  opinion,  23,  884 
Examples,  23,  884,  885 
Generally,  23,  884 
Stockholders    at    commencement  of 

action  held  liable,  23,885 
Where  registration  is  required,  23, 
885 
Enforcement  of  Statutory    Liability    In 
Foreign  Jurisdictions,  2  3 ,  S90 
Examples,  23,  890 
Generally,  23,  8go 

Jurisdiction  Wbere  l.iablllty  Imposed 
by  a  Foreign  Statute  Will  Be  En- 
forced, 2  3 ,  8gi 
Federal  courts,  23,  891 
In  Connecticut,  2  3 ,  892 
In  Georgia,  2  3 ,  892 
In  Kansas,  23,  892 
In  Minnesota,  23,  891 
In  Missouri,  23,  892 
In  New  York,  23,  892 
In  Pennsylvania,  23,  892 
Jurisdiction  Wbere  Liability  Imposed 
by  a  Foreign  Statute  Will  Not  Be  En- 
forced, 2  3 ,  892 
In  Illinois,  23,  893 
In  Maine,  23,  893 
In  Massachusetts,  23,  893 
In  New  Hampshire,  2  3 ,  893 
In  West  Virginia,  23,  S93 
Lex  domicilii,  23,  890 
Liability  penal    or  contractual,    23, 

890 
Penal  liability  has  no   extra-territo- 
rial force,  23,  890 
Remedies  strictly  local,  23,  894 
Service  of  process  outside  the  state, 
23,  890 
Generally,  23,  867 
Kinds,  23,  S70 

Limitations  of  actions,  2  3 ,  871 
Ordinary,  23,  867 
Penal  Provisions,  23,  873 

Burden  of  proof  for  non-compliance, 

23,874 
Contracting  indebtedness  in  excess 

of  capital,  23,  874 
Examples,  23,  873-875 
Generally,  23,  873 
Performance    of    specific    statutory 

duties,  23,  873 
Report  of    corporate    indebtedness, 

23,873 
To    whom     liability     attaches,    23, 

874      _ 
When  liability  arises,  2  3 ,  874 
Proportional,  23,  867 
Remedies  to  enforce,  23,  895 
Survivor,  23,  871 
Unlimited,  23,  868 
Stock,  see  infra,  Rights,  Powers,  and 
Prerogatives. 
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Stock  issued  for  overvalued  considera" 

Hon,  see  infra.  Liability. 
Subscriber,  23,  781 
Subscriptions,  23,  7S6 
See  infra.  Liability. 
Liability,  see  infra,  Liability. 
Actions  and  Remedies,  23,  818,  826 
Actions  by  assignees,  2  3 ,  827 
Actions  by  receivers,  23,  827 
Actions  by  trustees,  2  3 ,  827 
Application  of  remedies,  23,  826 
Assumpsit,  23,  818 
Defenses,  23,  827 

See  also  Ultra  Vires. 
Abandonment   of  the   enterprise, 

2  3 ,  827 
Charter  Changes,  23,  828 

Auxiliary  amendments,  23,  832 
Change  in  corporate  design,  23, 

829 
Change  in  terminus  of  railroad, 

23,  830 
Change  of  location,  23,  830 
Change  of  name,  23,  828 
Change  of  route,  2  3 ,  832 
Change  of  route  of  turnpike,  23, 

830 
Conditional   privileges,   2  3 ,  832 
Enlargement  of  original  powers, 

23,  832 
Examples  of  immaterial  changes, 

23,  832 
Examples  of   material   changes, 

23,  830 
Extension  of  road,  23,  832 
Immaterial  changes,  23,  831 
Materiality    of  change,  23,  829 
Questions  of  law  and  fact,  23, 

829 
What    constitutes      material 
change,  23,  829 
Consolidation,  4,  l']2m;  19,  775 
Delay  in  progress,  23,  828 
Examples,  2  3 ,  844,  845 
Failure,  23,  827 
Fraudulent  representations,  4,  255, 

259;  7>699;  17,116 
Generally,  23,  844 
Increase  of  stock,  23,  623 
Insolvency,  23,  S27 
Irregular  organization,  4,  197 
Lapse  of  charter,  23,  828 
Limitation  of  actions,  13,  721 
Miscellaneous  defenses,  23,  847 
Mismanagement,  23,  844 
Mistake  or  ignorance,  1 5 ,  625 
Partial  abandonment,  23,828 
Reduction  of  capital  stock,  23,  582 
Release,  23,  845 
Generally,  23,  845 
Release  of  other  subscribers,  23, 

Set- Off  and  Counterclaim,  23,  846 
Creditors,  23,  846 
Examples,  23,  846,  847 
Generally,  23,  846 
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Setting  off  purchase  claims,  23, 

847 
When  allowed,  2  3 ,  846 
Statute  of  limitations,  see  infra^ 

Limitation  of  Actions. 
Temporary  abandonment,  23,  828 
Ultra  vires,  see  generally.  Ultra 

Vires. 
Waiver  of,  23,  848 
Directors,  23,  848 
Examples,  23,  849 
Generally,  23,  848 
Implied  waiver,  23,  848 
Officers  of  corporation,  23,  848 
Participating  in  corporate  affairs, 

23,  849 
Payment,  23,  849 
Silence,  23,  848^50 
Definition,  23,  833 
Evidence,  23,  826 
Generally,  23,  818 
Levy  on  stock,  23,  818 
Pleading  and  practice,  2  3 ,  826 
Separate  actions  against  subscribers, 

23,  826 
To  compel  payment  of  subscriptions, 

23,  818 
Where   corporation  has  become  in- 
solvent, 23,  827 
By  Municipal  Corporations,  15,  1259 
Constitutional  amendment,  15,   1260 
Eflect    of   constitutional   provisions 
upon  uncompleted  subscription,!  5, 
1261 
Enforcement  by  mandamus,  i  5, 1259 
Examples,  15,  1259-1261  ^ 

Executory  contract,  i  5 ,  1260 
Implied    power    to     become    stock- 
holder, 15,  1259 
Necessity  of  manual  subscription  on 

books  of  company,  15,  1261 
Ordinance  as  subscriptions,  15,  1261 
Resolution  as  subscription,  15,  1261 
Revocation  of  authority,  15,  1260 
Rights  as  stockholder,  i  5 ,  1261 
Vote  of  people  as  subscription,  15, 

1 261 
Vote  of  the  people,  15,  1259 
What  constitutes   subscription,    15, 

1 261 
Whether   power    to   become   stock- 
holder must  be  expressly  conferred; 
15.  1259 
Whether     subscription     constituted 

contract,  i  5,  1259 
Who  may  enforce,   15,1259 
Calls  and  Assessments,  23,  803 
After  Transfer,  23,  815 

As  between  the  parties,  23,  815 
Forfeiture  where  one  of  the  calls 

is  illegal,  23,  820 
Generally,  23,  815 
One   who  has  contracted  to  pur- 
chase stock,  23,  816 
Successive  transferees,  23,  816 
Transferee  reimbursing  transferer,. 
23,  815 
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Where  requirements  have  not  been 
complied  with,  23,  815 

Who  liable  to  original  transferrer, 
23,  816 
Amount   payable  at  a  certain  time, 

23,805 
Assessments,  23,  804 
ABsessments  Proper,  23,  817 

California  statute,  23,  817 

Generally,  23,  817 

Implied  power  to  make  such  levies, 
23-  817 

Strict    construction  of  power,  23, 
817 
Best  evidence,  23,  815 
Calls,  23,  S03 
Calls    as    condition    precedent,   23, 

804 
Calls  before  incorporation,  23,  809 
Calls  necessary,  23,  S04 
Charter   requiring   call   to   be  made 

by  directors,  23,  805 
Definition,  23,  803 
Expediency,  23,  810 
Form  in  England,  23,  808 
Form  in  United  States,  23,  808 
How  formulated,  23,  808 
Impartial,  23,  808 
Interest  on  calls,  23,813 
Interest  on  calls  made  by  court,  23, 

814 
Interest  on  calls  made  by  directors, 

23,  813 
Limitations,  23,  814 

Calls  by  court,  23,  814 

Date  of  call,  23,  814 

Generally,  23,  814 

What  statutes  govern,  23,  814 

When,  corporation   ceases    to   do 
business,  23,  814 

Where  statutes  run,  23,  814 
Maturity,  23,  813 
Notice,  23,  810 

Amount,  23,  813 

Compliance    with     requirements 
23,  8io 

Demand,  23,  811 

Form,  23,  811 

Necessity,  23,  810 

Newspaper  publication,  23,  812 

Personal  notice,  23,  811 

Person  to  whom  payable,  23,  813 

Place  of  payment,  23,  812 

Proof  of  mailing  notice,  23,  812 

Proof  of  notice,  23,  8i2 

Proof  of  publication,  23,  812 

Question  of  law  and  fact,  23,  812 

Specifications  as  to  payment,  23, 
812 

Sufficiency,  23,  810 

Through  tlie  mail,  23,  812 

Tirpe  of  payment,  23,  812 

What  notice  must  contain,  23,813 

When  condition  precedent,  23,810 

When  unnecessary,  23,  811 

Where  not  expressly  required,  23, 
811 
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Number  of  shares  must  be  fixed,  23, 

809 
Performance  of  condition,  23,  809 
Proof,  23,  815 

Examples,  23,  815 
Generally,  23,  815 
Questioning  expediency,  23,  810 
Requisites,  23,  808 
Uniformity,  23,808 
Validity,  23,  S08 
Waiver  of  irregularities,  23,  810 
When  call  necessary,  23,  804 
Where   subscription    is    conditional, 

23,  810 
Whether  resolution  must  be  recorded, 

23,  808 
Who  May  Levy 

Assignees,  23,  80S 
Courts,  2  3 ,  807 

Examples,  23,  807,  80S 
Generally,  23,  807 
Directors,  23,  805 

De  facto  directors,  23,  S06 
Delegated   by  directors,  23,  805 
Delegated  by  stockholders,  23, 

805 
Fixing    amounts    and    times   of 

payment,  23,  S06 
Implied  power,  23,  S05 
In  absence  of  charter  provisions 

to  contrary,  23,  805 
Quorum,  23,  S06 
Ratifying  call  made  without  au- 

thoritj',  23,  80s 
Where  vested   in   stockholders, 
2  3 ,  805 
Receivers,  23,  808 
Trustees,  23,  808 
Conditional  Subscriptions,  2  3 ,  S33 

Burden  of  proof  in  performance,  23, 

834 
Capital  Stock  to  Be  Fixed,  23,  837 
Examples,  23,  837,  838 
Generally,  23,  837 
Implied  conditions,  23,  837 
Resolution   to    issue    a    definite 
amount  of  stock,  23,  838 
Capital  Stock  to  Be  Fully  Subscribed, 
23,838 

American  authority,  23,  83S 
Common-law  rule,  23,  841 
Conditional  subscriptions,  23,8^2 
Conflict  of  authority,  23,  838-840 
Creditor's  rights,  23,  840,  841 
Exceptions  to  the  rule,  23,  S40 
Generally,  23,  838 
How  performance  is   determined, 

2  3 ,  841 
Implied,  23,838 
In  England,  23,  841 
Insolvency  subscriptions,   23,  842 
Intention  to  begin  business  before- 
hand, 23,  841 
Invalid  subscriptions,  23,  842 
Preliminary  expense,  23,  841 
Subscriptions  not  payable  in  cash, 
23,  842 
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Subscriptions — Cont'd 
Conditional  Subscriptions— Co^^/W 
Capital  Stock  to  Be  Fully  Subscribed — 
Confd 

Subscriptions  taken  merely  to  com- 
plete amount,  23,  842 
What   subscriptions   counted,  23, 

842 
Where  charter  fixes  a  lower  limit, 
23,  840 
Conditions  as  to  payment,  23,  844 
Definition,  23,  833 
Generally,  23,  833 
Necessity  of  performance,  23,  833    ' 
Parol  conditions,  2  3 ,  834 
Payment  in  cash,  23,  844 
Percentage  Required  Down,  23,  843 
Effect  of  failure  to  pay,  23,  843 
Whether  subscriber  can  avail  him- 
self of  failure  to  pay,  23,  843 
Performance   a  question   of  law   or 

fact,  23,  834 
Subscriptions  EeoLuired  Down 

Generally,  23,  843 
Substantial  performance,  2  3 ,  833 
Sufficienc3'  of  performance,   23,  833 
Validity  of  Conditions,  23,  834 
Collusive  agreements,  23,  S35 
Conditions  generally  enforceable, 

23,  837 
Contrary  to  charter,  23,  835 
Contrary    to     public    policy,    23, 

835 
Examplesof  invalid  conditions,  23, 

83s 
Generally,  23,  834 
Parol  conditions,  23,  834 
Waiver  of  conditions,  2  3 ,  848 
What  excuses   performance,  23,  834 
Consideration,  23,  791 

Advantages  of  membership,  23,  792 
Examples  of  sufiicient  consideration 

23,791-793 
Generally,  23,  791 

Implied  from  subscription,  23,793     ' 
Interest  acquired  by  subscriber,  23, 

792 
Mutual  promise  of  subscribers,  23, 

791 
Mutual   promise  of  subscribers  and 

company,  23,  791 
Partial  execution  of  corporate  design, 

23,792 
Preliminary  prdceedings,  23,  792 
Corporation's  liability  for  representa- 
tions of  reports  by  directors  regard- 
ing prospectus,  etc.,  4 ,  265 
Defenses 

Unauthorized  consolidation,  4,  272OT 
Delivery  in  escrow,  23,  790 
Enforcement  of  the  contract,  23,  801 
rorfeiture,  23,  818 
Action  at  Law  for  Deficiency,  2  3 ,  823 
Assignees  of   original  subscriber, 

2  3 ,  824 
Generally,  23,  823,  824 
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Provided  by  statute  or  charter,  23, 

824 
Purchaser  at  forfeiture  sale,  23, 
824 
Authority,  23,  818 
By-law  authorizing,  23,  819 
By   strict  compliance  with   statute, 

23,  820 
By  whom  declared,  23,  820 
Cumulative  remedy,  23,  819 
Deficiency,  23,  822 
EflTect  of  forfeiture,  23,  822 
Examples,  23,  821,  822 
Grounds,  23,  820,  821 
Illegal  call,  23,  821 
Implied  power,  23,  819 
Invalid  forfeitures,  23,  820,  821 
Liability  of  purchaser  at  forfeiture 

sale,  23,  824 
Mere  notice  alone,  23,  819 
Mere  threats,  23,  819 
Nature,  23,  818 
Notice,  23,  821  . 

Compliance  with  statute,  23,  821 
Not  equivalent  to  forfeiture,   23, 

821 
Provisions  as  mandatory,  23,  821 
Substantial  compliance,  23,  821 
Time  and  place,  23,  821,  822 
Origin,  23,  818 
Requirements,  23,  S20 
Resolution  declaring  forfeiture  of  all 
shares  remaining   delinquent  at  a 
certain  day,  23,  820 
Statutory  remedy,  23,  818 
Surplus,  23,  824 

Whether    forfeiture    relieves     from 
further  liability^  23,  822 
Form,  2  3 ,  786 

English  system,  23,  791 
Formal  offer,  23,  786,  788 
Generally,  23,  786 
Implied,  23,  786,  7S8 
Instances  of  form  held  valid,  23,  786 
Stricter  rule,  23,  787 
Writing  or  parol,  23,  790 
Fraudulent  representations,  17,  116 
Garnishment,  8,  1194,  1 196 
Implied  subscription,  23,  788 
Infants,  10,  636 
Informal  offer,  23,  7S8 
Iiaches,  12,  583 

Action  against  directors,  12,  583 
Cancellation  of  subscription,  12,583 
Forfeiture,  i  2 ,  584 
In  England,  12,  583 
In  United  States,  12,  584 
Misrepresentation,  12,  583 
Right  to  claim  stock,  12,  584 
Limitation  of  actions,  13,  721 
Made  before  incorporation,  23,789 
Material  misrepresentations,  5,  335 
Misrepresentations  to  subscribers  as  to 
matters  contained  in  the  company's 
charter,  4,  261 
Necessity  of,  before  incorporation,  4, 
194 
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Parol  evidence  to  show  that  subscrip- 
tion was  not  intended  to  be   binding 
until  performance  of  conditions,  23, 
791 
Parties  to  the  Contract,  2  3 ,  798 
Competency  of  parties,  23,  798 
Generally,  23,  798 
Other  Corporations,  23,  798 
I     As   to   right  of  corporation   to  ac- 
quire its  own  stock,  see  Stock. 
Banks,  23,  799 
Examples,  2  3 ,  798-800 
Implied  power  of  corporation,  23, 

799 
Insurance  companies,  23,  799 
Manufacturing    corporations,    23, 

799 
Municipal  corporations,  23,  798 
Non-trading  corporations,  23,  800 
Private  corporations,  23,  798 
Railroads,  23,  799 
State  subscriptions,  23,  798 

Who  May  Receive  Subscriptions,  23, 
800 

Commissioners,  23,  800 
Examples,  23,  800,  801 
Failure  to  take  oath,  23,  801 
Generally,  23,  800 
Powers  of  commissioners,  23,  801 
Ratification  by  corporation,  2  3 ,  800 
Statutory  provisions,  23,  800 
Thrown  open  to  the  public,  23,801 
Whether  statutory   provisions  are 
exclusive,  2 3,  800 
Payment,  23,  794,  844,  849 

Cash,  23,  844 

Checks,  23,  844 

Conditions  in  regard  to,  23,  844 

Promissory  notes,  23,  844 

Specifications  in  Notice  of  Call,  23,812 
As  to  place  of  payment,  23,  812 
As  to  time  of  payment,  23,  812 
Examples,  23,  812,  S13 
Whether  specification  is  necessary, 
23,812,  813 

Stock  issued  for  over-valued  consid- 
eration, see  infra,  Liability. 

What  May  Be  Received  in,  23,  794 
Bonds,  2  3 ,  797 
Checks,  23,  797 
Examples,  23,  794-796 
Generally,  23,  794 
Good  will,  2  3 ,  796 
Independent  of  statute,  2  3 ,  794 
Labor  and  services,  2  3 ,  796 
Lands,  23,  795 
Materials  to  use  in  construction, 

23.  795 
Necessity  of  cash,  2  3 ,  794 
Negotiable  paper,  23,  796 
Patent  rights,  23,  796 
Promissory  notes,  2  3 ,  797 
Property,  23,  795 
Property    which     corporation     is 

authorized  to  purchase,  23,  795 
Prospective  patents,  2  3 ,  796 
Satisfaction  of  debts,  23,  797 
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Statutory  provisions,  23,  794 

Stock,  23,  796 

Where  charter  requires  cash,  23, 

794 
Whether  cash  is  necessary,  2  3 ,  794 
Power  of  receivers  to  collect  subscrip- 
tions to  stock  procured  by  fraud,  4, 
262 
Remedy  to  inform,  23,  895 
Representations  as  to  the  law,  5,  326 
Statute  of  Frauds,  2  3 ,  594,  789 

Contract  to  be   performed  within  a 

year,  2  3 ,  789 
Whether  contract  must  be   in  writ- 
ing, 23,  790 
Stock  not  owned   by   corporation,  23, 

788 
Subscriber's  Liability  to  Pay,  2  3 ,  801 
Acceptance  by  the  company,  23,  803 
Examples,  23,801-803 
Generally,  23,  801 
Implied  liability,  23,  801 
Irrespective  of  language,  23,  801 
Necessity  of  express  promise,  2  3 ,  802 
Release  from  liability,  23,  801—803 
Right  of  creditors,  23,  803 
Withdrawal  of  subscriptions,  23,  S03 
To  private  corporations,  23,  800 
Who    may  receive  subscriptions,  23, 
800,  801 
Suits  Against,  4 ,  580 ;  23,  894 
See  infra,  Subscriptions. 
Corporate  liabilities,  1  7,  482 
Suits  by,  17,  481;  23,  854 

In  case  of  corporation  rights  or  liabil- 
ities,  17,  4S1 
Where   corporation    refuses    to    bring 
action,  17,  481 
Survival  of  Actions 

Statutory  liability,   23,  871 
Tenancy  in  Common,  11,  1074 

Whether  stockholders  are  tenants  in 
common,  23,  784 
Torts 

Whether  damages  for  torts  are  within 
statutorj'  liability,  23,  872 
Transfer 

As  to  effect  upon  liability  of  stockliold- 

ers,  see  infra.  Liability. 
As  to  the  effect  of  transfer  upon  liabil- 
ities, see  infra,  Liability. 
By-laws  making  right  of  transfer  de- 
pendent upon  the  approval  of  direct- 
ors necessary  to,  2,  710 
Transfer  of  Shares 

Disposal   of   stockholders   by  transfer 
while   indebted   to   corporation,   10 
400 
In  joint  stock  companies,  1 1 ,  1055 
Trustees 

Action  for  subscription  by,  23,  827 
Calls  and  assessments,  23,  80S 
Trustee's  power  to  vote  stoclc,  27,  137 
Trust  fund  doctrine,  see  infra.  Liabil- 
ity. 
Unauthorized  corporation,  23,  878 
Unlimited  liability,  23,  868 
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Voting  trusts,  see  Voting  Trusts. 
When    stockholders  may  bring  suit  for 

corporation,  4,  280,  283 
Who  Are    Stockholders,  see    infra.  Evi- 
dence  AND  Criteria  of  Member- 
ship. 

Corporators,  23,  781 
Examples,  23,  779-782 
Generally,  23,  779 
Members,  23,  781 
Pledgee,  23,  781 
Subscribers,  23,  7S1 
Synonymous  with  shareholder,  23,  779 
Who  IVIay  Be  Stockholders 
Corporation  as  Shareholder,  17,  45 
Voting  corporation's  shares   for  of- 
ficers,  I  7  >  45 
Withdrawal  of  subscriptions,  23,  803 
Witnesses,  29,  540 
STOCK  IN  TRADE,  23,899 
STOCKYARDS,  23,900 

See  Carriers  of  Live  Stock. 
Definition,  23,  900 
Eminent  domain,  6,  518 
Rights,  duties,  and  liabilities,  23,  goo-902 
STOLEN   GOODS,   see   Larceny;    Rob- 
bery ;  Receiving  Stolen  Goods. 
STONE,  15,  soi;  23,  902 
STOP  ORDERS,  23,713 
STOPPAGE,  23,  903 
STOPPAGE  IN  TRANSITU,  2,  855;  23, 

903 

After  freight  is  paid  by  consignee,  8 ,  969 

Aeenc7 

Delivery  to  agent  of  consignee,  23,  913 
Delivery  to  buyer's  agent,  23,  921 
Exercise   of   the  right  by  agent,   2  3 , 

905 
Ratification   where    one   acts  without 
authority,  2  3 ,  905 
As  excuse  for  non-delivery  of  goods  by 

carrier,  2,  900 
Assignment  for  benefit  of  creditor,  23, 

930 

Attachment,  2,  856;  23,  925,  930 
Attachment  by  seller,  23,  931 
Before  delivery,  23,  930 
Creditor  of  buyer,  2,  856  ;  23,  930 
Duty  of  carrier  in  case  of  attachment 

23,931 
Examples,  2  3,93",  93' 
Generally,  2,  856;  23,  930,  931 
Vendor's  right,  2,  856 

Beginniiig    of    transit,    see    infra. 
Transit. 

Bills  and  Notes 

Payment   by  bill   or   note,  2,  856;  23, 
906 

Bills  in  equity,  23,  855 

Bills  of  Lading,  2,  244;  23,  927 
Advances,  23,  929 
Antecedent  indebtedness,  23,  929 
Assignment  of  bill  of  lading,  23,  927 
Buyer  indorsing  bill  of  lading  to  bona 

fide  purchaser,  2,  859;  23,  927 
Consideration,  23,  929 
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Indorsement  of  bill  of  lading  by  way 
of  pledge  ^  to  secure  advancements, 
23,  929 

Transfer  of  duplicate  bill  of  lading, 
■i,  244;  23,  928 

Transfer  of  unindorsed  bill  of  lading, 

2,  244;  23,  927 
Carrier 

Effect  on  right  of  carriers,  23,  933 
Carrier  refusing   to   deliver,  2,  858,  900; 

23,  912 
Carrier  refusing  to  redeliver,  23,  926 
Carrier's  lien,  8,  976 
Commission  Merchant  and  Factor 

Exercise  of  the  right  by,  23,  904,  905 
Consignee  refusing  to  receive,  23,  912 
Custom  House 

Entry  of  goods  at  custom  house,  23,  918 
Definition,  2 ,  855  ;  2  3 ,  903 
Delivery,  see  infra.  Transit. 
Destination,  see  infra.  Transit. 
Effect,  2  3 ,  932 

Lien  of  carrier,  23,  933 

Of  carrier  refusing  to  redeliver,  2  3 ,  826 

Of  taking  security,  13,  623 

On  rights  of  carrier,  23,  933 

On  rights  of  parties,  23,  932 

Termination  of  carrier's  contract,  23, 

933 
Whether  it  acts  as  rescission  of  sale, 

2  3 ,  932 
Whether  vendor  entitled  to  insurance 
money,  23,  833 
End  of  transit,  see  infra.  Transit. 
Express  Companies,  7,  559 

By  whom  it  can  be  exercised,  7,  559 
Duty  of  company  when  it  is  exercised, 

7,  560 
EflFect  of  stoppage  upon  lien,  7,  570 
How  exercised,  7,  559 
When  it  ceases,  7,  560 
When  it  may  be  exercised,  7 ,  559 
Fire  Insurance 

Whether  vendor  entitled  to  insurance 
money,  23,933 
Goods    must    be    in    transit,    see    infra. 

Transit. 
Goods  Must  Be  Unpaid  For,  23,  906 
Effect  of  part  payment,  23,  906 
Payment  by  note  or  bill,  23,  906 
Payment  in  bills  and  notes,  2,  856 
History,  23,  904 

Hotv  right  is  exercised,  see  infra.  No- 
tice. 
Insolvency,  23,  855 
Buyer  Must  Be  Insolvent,  23,  923 
At  the  time  of  sale,  23,  923 
Evidence  of  insolvency,  23,  924 
Generally,  23,  923 
Liability   where   buyer  is  insolvent, 

23,924 
Unknown  to  the  seller,  23,  923 
What  meant  by  insolvency,  2  3 ,  823, 

824 
Whether   adjudication  is  necessary, 

23,924 
While  buyer  is  yet  solvent,  23,  823 
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Liens 

Lien  of  carrier,  1 3 ,  584 ;  2  3 ,  933 
Of  commission  merchants,  13,  589 

Loss  of  Bight,  2  3 ,  926 
Advances,  23,  929 
Antecedent  indebtedness,  23,  929 
Assignment  for  benefit  of  creditor,  23, 

930 
Assignment  of  bill  of  lading,   23,  927 
Attachment,  a,  856;  23,  930 

By  seller,  23,  931 

Of  goods  before  delivery,  23,  930 

Wrongful  delivery  of  goods,  2 ,  857 
Buyer  indorsing  bill  of  lading  to  bona 

fide  purciiaser,  2,  859;  23,  927 
Buyer  obtaining  delivery,  23,  926 
Consideration,  23,  929 
Delay  in  exercising  right,  23,  930 
Duty  of  carrier  in  case  of  attachment, 

23,931 
How  right  is  lost,  23,  926 
Indorsement   of  bill  of  lading  by  way 
of  pledge   to  secure   advancements, 
23,929 
Transfer  of  duplicate  bill  of  lading,  2  3 , 

928 
Transfer  of  unindorsed  bill  of  lading, 

23,927 
Waiver,  2,  856;  23,  932 
Examples,  2,  856 
Generallj',  2,  856 
When  right  is  not  lost,  23,  930 
Harine  Insurance 

Whether  vendor  entitled  to  insurance 
money,  23,  933 
Notice,  2,  857;  23,  924 

Description  of  the  goods,  23,  925 
Generally,  2,  857;   23,  924 
Particular  form  of  notice,  2  3 ,  925 
Sufficiency,  2,  S57 
To  whom  notice  given,  23,  925 
Part  payment,  23,  906 
Payment,  see   infra.  Goods   Must  Be 

Unpaid  For. 
Payment  of  freight  charges,  23,  916 
Batlfication 

Where  one  acts  without  authority,  23, 

90s 
Recaption,  19,  1107 
Replevin,  2,  855;   23,  926 
Bescission 

Whether  stoppage    effects    rescission, 
23,  932 
Transit 

Goods  must  be  in  transit,  2  3 ,  906,  907 
When  transit  begins,  23,  908 
When  Transit  Ends,  2,  857;  23,  908 
Actual  or  constructive  possession  of 

bu_ver,  2  3 ,  908 
Consignee   must  consent  to  receive, 

23,912 
Constructive   intermediate  delivery, 

2  3 ,  920 
Delivery  actual  or  constructive,2 ,  85S 
DeUvery  at  Destination,  23,  909 
/    Consignee  must  consent  to  receive, 
23,912 
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Delivery  at  specified  place,  23,  914 
Deliveiy  "free  on  board,"   23,915 
Delivery  of  part,  23,  916 
Delivery   to   agent   of  consignee, 

23,  913 
Delivery  to  local   carrier,  23,  919 
Delivery  to  sub-purchaser,  23,918 
Delivery  to  Warehouseman  or  Wharf- 
inger, 2  3 ,  916 
Effect  in  general,  23,  916 
Forwarded  at  direction  of  buyer, 

23,918 
Particular     warehouseman,    23, 

918 
Payment  of  freight  charges,  2  3 , 

-     917 

Warehouse  at  a  place  short  of 
destination,  23,  918 
Effect  of  carrier  refusing  to  deliver, 

2,858;   23,915 
Entry  of  goods  at  custom-house, 

23,918 
Mere   delivery   at  destination  not 

sufficient,  2,  858;  23,911 
Payment  of  freight  charges,  2  3 ,916 
When    destination   is  reached,   2, 

857;  23,909 
While  goods  remain  in  possession 
of  carrier  as  such,  23,  911 

DeUvery    at  Folnt   Short    of  Original 
Destination,  23,  919,921 
Constructive  intermediate  delivery, 

23,  920 
Delivery  to  buyer,  23,  919 
Delivery  to  buyer's  agent,  23,  921 
Forcible  interception  of  goods  by 

buyer,  2  3 ,  920 
Warehouse,  23,  918 

Delivery  of  part,  23,  916 

Delivery    on    board   buyer's   vessel, 
23,  922 

Delivery  to  agent  of  consignee,  23, 
912 

Delivery  to  buyer's  agent,  23,  921 

Delivery  to  sub-purchaser,  23,918 

Delivery  to  warehouseman  or  wharf- 
inger, 23,  916 

Effect  of  carrier  refusing  to  deliver, 
2,858;  23,  915 

Entry  of  goods  at  custom-house,  23, 
918 

Examples,  23,908,  909 

Freight    remaining   to  be   paid,    i, 

857 
Generally,  -a  ,  857 ;  2  3 ,  908 
Goods    in    possession    of    carrier  as 

such,  23,  911 
Mere  arrival  at  destination,  2,  857; 
23,  911 
Trespass,  2,  855;  23,  926 
Trover,  2 ,  855  ;  2  3 ,  926 
Under  What  Circumstances  Bight  May  Be 
Exercised,  23,  905 
Buyer    must   be  insolvent,    see  infra. 

Insolvency. 
Goods  must    be  in  transit,  see  infra. 
Transit. 
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STOPPAGE  IN  TRANSITU— CoB^'rf 
Under  Wbat  Circumstances  Right  May  Be 
Exercised —  Cont'd 
Goods  must  be  unfaid  for,  see  infra. 

Goods  Must  Be  Unpaid  For. 
Generally,  23,  905 
Vessel 

Delivery  on  board  buyer's  vessel,  23, 
922 
Waiver,  see  infra.  Loss  of  Right 
Warehouseman 

Delivery  to  Warehouseman  or  Wharfinger, 
23,  916 

EflTect  in  general,  23,  916 
Forwarded  at  direction  of  buyer,  2  3 , 

918 
Particular  warehouseman,  23,  918 
Payment  of  freight  charges,  2  3 ,  917 
Warehouse  at  a  place  short  of  desti- 
nation, 23,  918 
When      transit     begins,    see     infra. 

Transit. 
Who  May  Exercise  the  Klght,  2,  855;  23, 
904 

Agents,  23,  904 
Examples,  23,  904,  905 
Exercise  of  the  right  by  agent,  23,  905 
Factor,  23,  904 
Generally,  2,  855;  23,  904 
Seller,  23,  904 
STOPPING  PLACE 

Usual  stopping  place,  i  9,908,909;  27,915 
STORE,  ■^,  677;  23,  934;  25,  144,  14s 
See  Shop. 

An  ice  house.  23,  934 
Bakery,  23,  935 
Desk  room,  23,  934 
Law  in  burglary,  2,  677 
Provisions  and  stores,  i  9,  299 
Saloon,  23,  935 
Store  fixtures,  8,  61 ;  23,  935 
Storehouse,  2  3 ,  935 
Synonymous  with  shop,  12,  793 
Whether  necessarily  a  building,  23,  934 
STORE  ORDER  ACTS,  23,  935 

English  statutes  and  decisions,  23,  935 
In  general,  23,  935 

Provision  for  payment  of  wages  in  law- 
ful money,  23,  935 
States  Having  Such  Provisions,  2  3 ,  936 
In  Illinois,  23,  936 
In-Indiana,  23,  937 
In  ^{I'laryland,  23,  937 
In  Missouri,  23,  936 
In  Pennsylvania,  23,  937 
In  West  Virginia,  23,  936 
STORM,  23,937 
STORY,  23,938 

Three  story,  7,  1005 
STOVE  WORKS,  29,850 
STRADDLE,  23,  701,  725 

See  Gambling  Contracts 
STRANDING,  23,938 
See  General  Average. 
Act  of  God,  I,  174 

Case  in  which  vessel  was  held   not  to 
have  been  stranded,  23,  938 


Case  in  which  vessel  was  held  to  have- 
been  stranded,  23,  938 
Definition,  23,  938 
Examples,  23,  938 
Whether  a  peril  of  the  sea,  14,  376 
STRANGER,  2  3 ,  939 
STRATEGY,  23,939 
STRAW  BAIL,  23,939 

See  Special  Bail. 
STRAY,  23,939 

See  Animals;  Estray;  Impounding. 
Cattle  straying   from  highway  into  un- 

fenced  fields,  x,  588 
Liability  of  owners  for  injuries  by,  i ,  588 
Necessity  at  common  law  to  protect  land 
against  estrays,  2 ,  509 
STREAM,  23,  939 

See  Accretion;  Navigable  Waters; 
Riparian     Rights;     Water    and 
Watercourses. 
Natural  state  of  the  stream,  16,  220 
STREET  RAILWAYS,  23,  940 
See  Elevated  Railroads. 
See  generally,  HiGHVifAYs;  Railroads; 

Streets. 
Tickets  and  fares,  see    Tickets    and 

Fares. 
Abandonment,    see      infra.     Loss      OF 

Rights    and    Franchises. 
Abutters 

Consent  of  abutter  s,^^^  infra.  Condi- 
tions Annexed  to  Grants. 
Right     to    compensation,    see     infray 
Right   to   Use    Streets. 
Abutting  Oymer 

Ordinary  railroad  in   streets  and  high- 
ways, 23,  1098 
Abutting  owner's  right  to  enjoin  change 

of  gauge,  23,  iioi 
Access  to  property,  23,956 
Additional  burden  of  street,  see  infra. 

Ordinary  Railways  in  Streets. 
Additional    tracks   in    streets,   23,  iioo- 

1103 
Another  Company 

Use  of    tracks,   see    infra.    Use    of 
Streets. 
Authority  of  Legislature 

As  to  the  right  to  use  streets,  see  infrtty 
Right  to  Use  Streets. 
Bells,  23,  1023 
Benefits 

Deduction  of 

For  ordinary  railroads  in  streets,  23,. 
1125,  1126 
Boarding    and    leaving  car    ■while    in 
motion,  see  infra.  Liability  for  In- 
jury. 
Bridge 

As  part  of  street,  2  3 ,  947 
Repairs,  2  3 ,  989 
Cable 

Change  of  motive  power,  23,  997 
Cable  cars,  23,  955 
Cable  slot,  improper,  23,  980 
Car,  23,  942 
Carriage,  23,  941 
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Carriers,  2,  782 
Carriers  of  goods,  23,  944 
Carriers  of  passengers,  23,  944 
Change  of  Grade,  23,  1004 

Eight  of  Abutters  to  Compensation  Where 
Grade  of  Ordinary  RaUroad  or  Street  Is 
Changed,  23,  1121 

Authority  to  change  grade,  23,  1122 
Delegation   of  power  by  municipal- 
ity, 23,  1121,  1122 
Examples,  23,  1121,  1122 
Generally,  23,  1121 
Interference  with  easements  of  own- 
ers, 23,  1121 
Specific  grant  of  authority  to  change, 

23,  1 1 22 
Taking  of  private  property  for  pri- 
vate use,  23,  1121,  II 22 
Change  of  motive  fotuer^  see  infra,  Use 

OF  Streets. 
Charter  as  a  Contract,  2  3 ,  945 

Change  in  mode  of  taxation,  23,  946 
Condition  that  charter  shall  be  subject 

to  amendment  or  repeal,  23,  946 
Generally',  23,  945 

Improving  or  repairing  streets,  23,  946 
Statutes  imposing  a  duty  to  repair,  23, 

98s 
Where   consent   of   local  authority   is 

necessary,  23,  967 
Chll&en,  23,  1004 

Contributory  negligence,  23, 1019, 1026 
Injury  to  child,  23,  1026  • 

Injury  to  person  on  or  near  the  track, 

23,  1019 
Collisions  at  crossings,  4,  951 
Collision  with  Vehicles,  2  3 ,  1028 

Car  and  vehicle  moving  side  by  side, 

23,  1030 
Car  and  vehicle  traversing  same  street, 

23,  1029 
Care  to  be  exercised,  23,  1028 
Examples,  23,  1029,  1030 
Failure  of  approaching  vehicle  to  turn 

to  the  right,  2  3 ,  1030 
Generally,  23,  1028 
Headlights,  23,  1030 
Lookout,  2  3 ,  1030 
Relative  rights  at  crossings,  23,  1028 
Right  of  way  over  tracks,  2  3 ,  1029 
Street  car  running  backwards,  23, 1030 
Who  has  right  of  way,  23,  1028 
Wilfully  or   negligently   injuring,  23, 

1029 
Conditions  Annexed  to  Grants,  2  3 ,  964 
Consent  of  Abutters,  23,  968 

Acquiescence,  23,  971 

Citizens,  23,  971 

Conclusiveness  of  action  of  city  coun- 
cil, 2  3 ,  971 

Conditional  consent,  23,  972 

Conditional  tracks,  23,  972 

Constitutional  provisions,  23,  954 

Evidence  of  consent,  23,  971 

In  absence  of  statutes,  23,  968 

Necessity,  2  3 ,  968 

Owners,  23,  969 


743 


Persons  not  owners,  23,  971 

Public  squares,  23,  972 

Revocation,  23,  972 

Statutory  and  conditional  provisions, 
2  3 ,  969 

Taxpayers,  23,971 

When  absolutely  necessary,  23,  971 

Where    there    is    no    constitutional 
statutory  provision,  2  3 ,  968 
Consent  of  another  company,  23,  965 
Consent  of  Local  Authorities,  2  3 ,  965 

Charter  as  contract  where  consent 
was  not  secured,  23,  967 

City  making  its  consent  conditional, 
23,  967 

Conditional  consent,  23,  967,  968 

Conditions  precedent,  23,  966 

Conditions  repugnant   to   franchise, 
2  3 ,  967 

Consent    conditional    upon    the   ob- 
servance of  ordinances,  23,  967 

Constitutional  provisions,  23,  954 

Constitutional   provisions   requiring, 

23,  965 
Effect  of  failure  to  obtain,  23,  966 
Exclusive  franchise,  23,  966 
In   absence   of  constitutional  provi- 
sions, 23,  965 
In  New  York,  23,  966 
Provision  by  legislature,  2  3 ,  965 
What   conditions  may   be   imposed, 

2  3 ,  967 

Who  are  local  authorities,  23,  966 
Constitutional  provisions,  23,  964 
Construction  of  Koad  Within    Specified 

Time,  23,972 

Conditions  subsequent,  23,  972 

Effect  of  failure  to  perform,  23,972 

Examples,  23,  972-975 

Extension  of  time,  23,  973 

Failure  no  fault  of  company,  23,  974 

Generally,  23,  972 

Portion  of  road  completed,  23,  975 

Several  routes,  23,  973 

Waiver  of  right  to  claim  forfeiture, 

23,974.975 
When  time  begins  to  run,   23,  973 
Described  by  legislature,  23,  964 
Described  by  local  authorities,  23,  964 
Examples,  23,  964,  965 
Generally,  23,  964 
Non-performance,  23,  964 
Purchase  for  omnibus  line,  23,  965 
Repairs,  see  infra,  Use  of  Streets. 
Usual  conditions,  23,  964 
Consent  of  abutters,  see    infra.   Condi- 
tions Annexed  to  Grants. 
Consent  of  another  company,  23,  965 
Consent  of  local  authorities,  see   infra. 

Conditions  Annexed  to  Grants. 
Construction,  2  3 ,  978 

Consequential  damages  necessarily  oc- 
casioned in  construction  of  road,  23, 
980 
Construction  of  road  within  the  speci- 
fied time,  see  infra,  Conditions 
Annexed  to  Grants. 
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STREET  RAILWAYS— Co»!!'rf 
Construction —  Cont  d 

Departure  from  authorized  route,  23, 
981,983 

Electric  ■wire  improperly  hung,  23,  980 

Extension  of  railroad,  2  3 ,  982 

Grade,  23,  978 

Impairing  usefulness  of  highway,  23, 
978 

Improper  cable  slot,  23,  980 

Liability  from   injuries  resulting  from 
negligent  construction,  23,  979 

Location,   23,  980,  981 

Mandamus  by  citj-  officers,  23,  982 

Optional  routes  and  tracks,  23,981 

Rails  and  ties,  2  3 ,  979 

Relocation,  23,982 

Varying  from  fixed  location,  2  3,  g8i,  982 
Construction  of  Franchises  and  Licenses, 

2  3 ,  960 

Examples,  23,  960,  961,  964 

Exclusive  privilege,  23,  962 

"  From  "  a  cit3',  2  3 ,  962 

Generally,  23,  960 

Grant  of  exclusive  right,  23,  960 

In  favor  of  public,  23,  960 

Provisions    requiring    railroad   to   re- 
pair, 23,  987 

Switches  and  turnouts,  23,  962 

Termini,  23,  962 

To  a  city,  23,  962 
Contract    for    exclusive    privileges,  23, 

953 
Contributory  Negligence,  23,  loii 

Arm  projecting  from  window,  23, 1016 
Boarding  and  leaving  car  while  in  mo- 
tion, 23,  1012 
'  Dut3'  to  stop  car  for  passengers,  23, 
1012 
Generally,  23,  ion 
Getting  on  or  off,  passengers,  23,  ion 
Injury  to  Persons  on  or  Near  the  Track, 
23,  1024 

Crossing  track  in  front  of  approach- 
ing car,  23,  1026 
Duty  to  exercise  ordinary  care,  23 

1024 
Imputable  negligence,  23,  1028 
Injury  to  children,  23,  1019,  1026 
Line  crossing  a  railroad,  23,  1028 
Passenger  struck  while  leaving  car, 

23,  lois 
Person  standing  on  track  in  discharge 

of  duty,  23,  1025 
Proximate  cause  of  injury,  23,  1024 
Questions  of  law  and  fact,  23,  1024 
Standing  on  track,  23,  1025 
Stop,  look,  and  listen,  23,  1027 
Where  a  bar  to  recovery,  23,  1024 
Wilful  injury,  23,  1025 
Negligence  of  car  company  and  third 

parties,  23,  ioi6 
Negligence  per  se,  23,  1012 
Passenger  Riding  on  Platform,  23,  1013 
Approaching  platform  where  nearing 

destination,  23,  1015 
Crowded  car,  23,  1014 
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Effect  of  published  rules  and  regu- 
lations, 23,  1015 
Examples,  23,  1013-1015 
Generally,  23,  1013 
Invitation  of  conductor,  23,  1015 
No  objection  on  part  of  conductor, 

23,1015 
Presumption  of  negligence,  23,  1014 
Question  for  the  jury,  23,  1013 
Riding  on  platform,  2,  766 
Control,  see  infra,  Municipal   Regu- 
lation AND  Control. 
Corporations,  23,  944 
Creation,  23,  944 
Examples,  23,  944,  945 
Generally,  23,  944 
Irregularities  in  formation,  23,945 
Organization,  23,  944 
Creation,  23,  944 
Criminal  law,  23,  1136 
Criminal  Liability,  23,  1136 
Repairs,  23,  990 

Unauthorized  use  of  streets,  23,  958 
Crossings,  23,  990,  992 

C  rossing  track  of  another  company,  2  3 , 

995 
Duty    of    driver    and     engineer,    23, 

1028 
Liability   of    company    for   injury    to 
person,  23,  1023,  1026 
Curative  acts,  2  3 ,  950 
Damages 

Measure  of  damages  for  ordinary  rail- 
mays    in  streets,   see   infra.    Ordi- 
nary Railways  in  Streets. 
Sfecial    and    consequential    damages, 
see  infra.  Ordinary  Railways  in 
Streets. 
Definition,  23,  941 
Distinguished  from  other  railroads,  23, 

941 
Driver 

Driver's  attention  diverted  by  collec- 
tion of  fares,  2  3 ,  1022 
Duty  at  railroad  crossing,  23,  1028 
Evidence  of  driver  being  overworked, 

23,  1021 
Intoxication,  23,  1021 
Driver's  duty,  23,  102 1 
Drunkenness,  23,  1017,  1021 

Passenger,  23,  1017 
Dummy  engines,  23,  958 
Duty,  see  infra.  Liability  for  Injury. 
Ejectment 

By  abutting  owner  where  ordinary  rail- 
road is  laid  in  street,  23,  1093 
Electric  Railways,  23,  957,  1034 

As  to  interference  of  other  electric  af- 
fliances  ■wiili  the  telephone,  see  Tele- 
graphs and  Telephones. 
Change  of  motive  power,  2  3 ,  996 
Electric  wire  improperly  hung,  23,  980 
Examples,  23,  1034,  1035 
Injuriously  affecting  telephone  wires, 

23,  1034 
Right  of  abutters  to  compensation,  24, 
116 
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Elevated  Railroads 

Noise  and  vibration,  6,  547 

Obstruction  of  light,  6,  547 

Smoke  and  dust,  6,  546 
Eminent  Domain,  2  3 ,  943 

Rights  of  abutters  to  compensation,  see 
infra,  Right  to  Use  Streets. 

Rights  of  abutting  o-umers  to  compen- 
sation, see  infra.  Ordinary  Rail- 
ways IN  Streets. 

Use  of  Tracks  of  Another  Company,  2  3 , 
992 

Compensation,  23,  993 
Examples,  2 3,  993,  994 
Generally,  23,  993 
Exclusive  Privileges 

By  contract  with  private  parties,  23, 

"7.53 
Grant  by  Corporation,  23,  951 

Authority  of  legislature  to  delegate 

such  power,  23,  951 
Express  grant,  23,  951 
Generally,  23,  951 
Implication,  23,  951 
Period  for  which  privilege  is  granted, 

23,952 
Exclusive  Eights 

Consent  of  local  authorities,  23,  967 

Construction  of  grant,  23,  962 

Construction  unavoidable,  23,  962 
Exclusive  use  of  tracjts,  see  infra.  Use 

OF  Streets. 
Exemplary  Damages 

Expulsion  of  passenger,  23,  1018 
Expert  and  opinion  evidence,  i  6,  463 
Expulsion  of  Passengers,  23,  1016 

Act  of  conductor,  23,  1018 

Damages  for  wrongful  expulsion,  23, 
1018 

Exemplary  damages,  23,  1018 

Generally,  23,  1016 

Intoxicated  passengers,  23,  1017 

Master  and  servant,  23,  1018 

Objectionable  to  other  passengers,  23, 
1017 

Refusal  to  pay  fare,  23,  1017 

Rudeness,  23,  1017 

Tender  of   exact  amount  of  fare,   23, 
1017 
Extension,  23,  982 
Fares,  23, 1017 

Expulsion  for  refusal  to  pay  proper 
fare,  23,  1017 

Necessity  of  tender  of  exact  amount  of 
fare,  23,  1017 

Refusing  to  pay  fare,  23,  1017 

Regulated  by  municipality,  23,  999 
Feeble  and  infirm  person,  23,  1008 
Fellow  Servant 

Liability  for  negligence,  23,  loio 
Fencing  track  in  street,  23,  iioi 
Forfeiture,  see  infra,  Loss  of  Rights 

AND  Franchises. 
Franchises,  23,  944 

See  infra.  Construction  op  Fran- 
chises AND  Licenses;  Loss  of 
Rights  and  Franchises. 
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Frightening  Horses,  2  3 ,  1031 
Examples,  23,  1031,  1032 
Generally,  23,  1031 
Sounding  gong,  23,  1032 
When  liable,  23,  1031 
When  not  liable,  23,  1031 
"From,"  23,  962 
Grade,  2  3 ,  978 
Grade,  change  of,  23,  1004 
Grants,  see  infra.  Charter  as  a  Con- 
tract;   Conditions    Annexed    to 
Grants;  Right  to  Use  Streets. 
Headlight,  23,  1022 

Collision,  23,  1030 
Highways,  see  infra.  Ordinary  Rail- 
ways IN  Streets  or  Highways. 
Railroad  as  public  highway,  19,  781 
Horses,   see   infra.    Frightening 

Horses. 
Ice  on  tracks,  23,  1032 
Indictment,  23,  11 36 

Unauthorized  use  of  streets,  23,  958 
Individual  right  to  franchise,  23,  944 
Injunction 

Change  of  gauge,  23,  iioi 

Ordinary  railways  in  streets,  23,  1132, 

1133 
Unauthorized  Use  of  Streets 

Adequate  remedy  at  law,  23,  959 
By  private  citizens,  2  3 ,  959 
By  public  authorities,  23,  959 
Where    municipality    may     remove 
tracks  by  force,  23,  959 
Injury,  see  infra.  Liability  for  In- 
jury. 
Intoxication,  23,  1017,  1021 

Passengers,  23,  1017 
Law  of  the  Head,  23,  990,'  992,  1028 
At  street  crossings,  23,  1028 
Failure  of  approaching  vehicle  to  turn 

to  the  right,  23,  1030 
Generally',  23,  1028 
Right  of  way  over  tracks,  23,  1029 
Lease,  23,  1032 
Legal  status,  23,  943 
Legislature 

Authority  of  Legislature 

As   to  the    right   to  use  streets,  see 
infra.  Right  to  Use  Streets. 
Liability  for  Injury,  23,  979,  1004 

See    infra.     Collision    with     Ve- 
hicles;   Expulsion    of   Passen- 
gers; Frightening  Horses. 
City's  right  to   recover  over  judgment 
for  damages   caused   by  street  being 
out  of  repair,  23,  985 
Concurrent    negligence    of    car   com- 
pany and  third  parties,  23,  1009 
Consequential  damages  necessarilj'  oc- 
casioned by  construction  of  road,  23, 
980 
Electric    wire   improperly    hung,  23, 

980 
Improper  cable  slot,  23,  980 
Imputable  negligence,  23,  1016 
Injuries  from  failure  to  repair  tracks, 

23,983 
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STREET  RAILWAYS— Co«<'rf 
Liability  for  Injury— Co«/'rf 
lAjury  to  Passengers,  23,  1004 
Children,  23,  1004 
Concurrent  negligence  of  company 

and  third  parties,  23,  loog 
Contributory  negligence,  23,  1009 
Contributory  Negligence  of  Passengers, 

23,   lOII 

Arm  projecting  from  window,  23, 

1016 
Boarding  and  leaving  car  while  in 

motion,  23,  1012 
Duty  to  stop  car  for  passengers, 

23,  1012 
Generally,  23,  loii 
Negligence  of  car  company    and 

third  party,  23,  1016 
Negligence  per  se,  23,  1012 
Passenger  Siding  on  Platform,  23, 

1013 

Approaching     platform     where 
nearing  destination,    23,  1015 

Crowded  car,  23,  1014 

Effect    of    published    rules  and 
regulations,  23,  1015 

Examples,  23,  1013-1015 

Generally,  23,  1013 

Invitation  of  conductor,  23,  1015 

No   objection   on   part  of  con- 
ductor, 23,  1015 

Presumption  of  negligence,  23, 
1014 

Question  for  the  jury,  23,  1013 
Passengers  getting  on  or  off,  23, 

lOII 

Degree  of  care,  23,  1010 

Dutj'  of  company   to   provide   safe 

carriages,  23,  1006 
Duty  of  company  to  provide    safe 

tracks,  23,  1006 
Duty  to   furnish   convenient   means 

of  entrance  and  exit,  23,  1008 
Duty  to  stop  car  for  passenger  to  get 

on  or  off,  2  3 ,  1008 
Feeble  or  infirm  persons,  23,  1009 
Fellow  servants,  23,  loio 
Free  passengers,  23,  1005 
General  view  of  company's  duty,  23, 

1006  ' 

Generally,  23,  1004 
Improper  servants,  23,  ioo6 
Incompetent  servant,  23,  ioo6 
Negligence,  23,  loii 
Newsboys,  23,  1005 
No  intention  to  pay  fare,  23,  1004 
Passenger  assisting  to  replace  car  on 

track,  23,  loio 
Trespasser,  23,  1004 
Who  are  passengers,  23,  1004 
Wilful  and  malicious  injury  by  serv- 
ant, 23,  1007 
Lessor  and  Lessee,  23,  1032 
Generally,  23,  1032 
Power  to  lease,  23,  1032 
Recovery    from    either    lessor    or 

lessee,  23,  1034 
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Municipal  regulations,  23,  1002 
Personal  injuries  from  defects  of  streets, 

23,98s 
Presumption    that     passenger     knows 

municipal  regulations,  23,  looi 
Resulting  from  negligent  construction, 

23,979 
Snow  and  ice  on  tracks,  23,  1032 
To  Persons  on  or  near  tbe  Track,  23, 

1019 

At  crossings,  23,  1024 

Bell,  23,  1023 

Care   to   be   exercised  by  car  com- 
pany, 23,  1019 

Children,  23,  1019 

Competent  servants,  23,  1020 

Contributory  Negligence,  23,  1024 
Crossing    track    in    front    of   ap- 
proaching car,  23,  1026 
Duty  to  exercise  ordinary  care,  23, 

1024 
Imputable  negligence,  23,  1028 
Injury  to  children,  23,  1019,  1026 
Line  crossing  a  railroad,  23,  1028 
Passenger  struck  while  leaving  car, 

23,  1025 
Proximate  cause  of  injury,  23,  1024 
Questions  of  law  and  fact,  2  3 ,  1024 
Standing  on  track,  23,  1025 
Stop,  look  and  listen,  23,  1027 
Where  a  bar  to  recovery,  23,  1024 
Wilful  injury,  23,  1025 

Degree  of  care,  2  3 ,  1023 

Distinction   between   passenger  and 
pedestrian,  23,  1020 

Driver's  duty,  23,  1021 

Driver's  intention  diverted   by  col- 
lection of  fares,  23,  1022 

Driver's  intoxication,  23,  1021 

Duty  of  company,  23,  1019 

Evidence  as  to  driver's  being  over- 
worked, 23,  102 1 

Headlights,  23,  1022 

Illustrative  cases,  23,  1019-1024 

Lookout  ahead,  23,  1022 

New  York  cases,  23,  1020 

Person    standing    on    track    in    dis- 
charge of  duty,  23,  1025 

Question  of  law  and  fact,  23,  1019 

Safe  machinery  and  appliances,  23, 
1020 

Signals,  23,  1023 

Speed  of  car,  23,  1022 

Statutory  provisions,  23,  1024 

Trespass,  23,  1020 
License  Fees 

Municipal  Corporations,  23,  looi 

Authority  of  municipality,  23,  looi 

Certain  fees  for  each  car,  23,  1002 

Generally,  23,  looi 

Impairing  value  of  franchise,  2  3 ,1002 

Percentage  of  earnings,  23,  1002 

Reasonable  fees,  23,  1002 

Reasonableness,  23,  1003  . 

Vested  right,  23,  1002 
Licenses,  see  infra,  Construction  of 
Franchises  and  Licenses. 
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Municipal  corporations,  13,  538 
Light,  air,  and  access,  23, 1 107, 1108 
Limitation  of  Actions 

Ordinary  railways  in  streets,  23, 1 132, 
1133 
Local  Authorities,  see  infra,  Municipal 
Regulation  and  Control. 
As  to  the  consent  of  local  authorities, 
see    infra,    Conihitions    Annexed 
TO  Grants. 
Location,  2  3 ,  980 

Power  of  municipality,  23,  981 
Relocation,  23,  982 
Slight  deflection,  23,  982 
Varj'ing  from  authorized  location,  23, 
981 
Lookout 

Collision,  23,  1030 
Lookout  ahead,  23,  1022 
Loss  of  Blgbts  and  Franchlsea 

Construction  of  Bead  Within  Specified 
Time,  23,  972 

Abandonment  of  license,  23,  978 
Evidence  of  abandonment,  23,  975 
Expiration    of    time    prescribed   for 

existence,  23,  975 
Franchise  distinguished  from  license, 

23,  978 
Franchise  granted  by  legislature,23, 

977 
Franchise  granted  for  limited  period, 

23,976 
How    franchise    may    be    lost,    23, 

975 
Non-performance  of  conditions,  23, 

976 
Nonuser  or  misuser,  2  3 ,  975 
Permission  of  municipality  to  occupy 

streets,  23,  977 
Substantial  performance,  2'3,  976 
Voluntary    transfer    of    i-ights,    23, 

97S 
When  forfeiture  is  self-executing,2  3, 

976 
When  judicial  proceedings  necessary 

to    complete    forfeiture,    23,  976, 

■977 
Where  company  has  no  authority  to 

transfer  rights,  23,  975 
Who  may  institute  proceedings  for 
forfeiture,  23,  976 
Machinery  and  appliance,  23,  1020 
Mandamus 

After  city  authorized,  2  3 ,  982 
Repairs,  23,  990 
Master  and  Servant 

Driver's  duty,  23,  1021 

Duty  of  company  to  employ  competent 

servants,  23,  1020 
Expulsion  of  passengers,  23,  1018 
Measure  of  Damages 

Ordinary  railivays  in  streets,  see  in- 
fra,   Ordinary    Railways    in 
Streets  and  Highways. 
Mechanics'  liens,  15,  24;  23,  943 
Motive   potuer,     see     infra,     TJsa     of 
Streets. 
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Motormen,  see  infra.  Driver. 
Moving  car,  see   infra,   Liability  for 

Injury. 
Municipal  Corporations,    see    infra.   Li- 
cense  Fees;  Ordinary  Railways 
IN  Streets  and  Highways. 
As  to  the  authority  of  municipality  to 

grant  right  to  use  streets,  see  infra. 

Right  to  Use  Streets. 
Right  to  remove  tracks  for  improve- 
ments or  repairs,  23,  947 
Municipality 

As  to  the  consent  of  municipality,  see 

infra,   Conditions   Annexed   to 

Grants. 
Municipal    Regulation    and    Control,    23, 
998 
See   infra.  Ordinary  Railways  in 

Streets  and  Highways;  Use  of 

Streets. 
Alteration  of  tracks,  23,  1003 
Change  of  gauge,  23,  1004 
Exaction  of  License  Fees,  23,  looi 

Authority  of  municipality,  23,  100. 

Certain  fees  for  each  car,  23,  1002 

Generally,  23,  looi 

Impairing  value   of    franchise,    23, 
1002 

Percentage  of  earnings,  2  3 ,  1002 

Reasonable  fees,  23,  1002 

Reasonableness,  23,  1003 

Vested  right,  23,  1002 
Generally,  2  3 ,  998 
General  rule,  23,  1000 
Limiting  number  of  passengers  on  one 

car,  23,  999 
Police  regulations,  23,   1000 
Presumption   of  knowledge  of  munic- 
ipal ordinance,  23,  looi 
Presumption    of    reasonableness,     23, 

1000 
Regulating  rate  of  speed,  23,  999 
Regulation  of  fares,  23,  999 
Removal  of  snow,  23,  1000 
Repair  of  streets,  see   infra.  Use  of 

Streets. 
Right  to  require  conductor  and  driver 

on  each  car,  23,  looi 
Signals,  23,  999 
Smoking  in  street  cars,  23,  999 
Sunday,  see  Sunday. 
Sprinkling  roadbed,  23,  999 
Negligence,   see   infra.    Liability    for 
Injury. 

Opinion  evidence,  16,  463 
Noise,  23,  1 129 

Ordinary  railways,  23,  1129 
Nuisances 

Ordinary  railroad  in  streets  and  high- 
ways, 10,839;  19,925;  23,1093 
Unauthorized  use  of  streets,  23,  958 
Omnibus  Line 

Condition  that  railroad  shall  purchase, 

2  3 ,  965 
On,  over,  and  along,  23,  961 
Operation  of  roads,  see  infra.  Use  of 
Streets. 
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STREET  RAILWAYS— Co«i;'rf 
Ordinary  Railways  in  Streets  and  Highways, 
6,  53S;  9,408;  23,  1092;  24,  114 
Additional    Compensation  to    Adjoining 
Landowners,  g,  408 
Abolition  of  distinction  between  fee 
in    public    and    fee   in    adjoining 
owner,  9,  410 
"  Development  of  the  doctrine  in  New 
York,  9,  410 
Earlier  decisions,  g,  408 
Fee  in  adjoining  owner,  g,  409 
Fee  in  public,  9,  409 
Injury  from  embankment,  g,  411 
Obstructing  means  of  access  to  prem- 
ises, g,  411 
Obstructing  street  by  train,  g,  411 
Pennsylvania  doctrine,  g,  411 
Recent  constitutional  provisions,  g, 

410 
Recent  decisions,  g ,  408 
Where  landowner  can  prove  special 
damage,  g,  411 
Additional  tracks  in  street,  23,  iioo- 

1103 
Change  of  Gauge 

Right  of  abutting  owner  to  enjoin, 
23,    IIOI 
Conditions,  6,  535 
Delegation  of  power  to  the  municipal 

authorities,  6,  534 
Delegation     to   municipality  only 
through  expressed  enactnlent,'"6,  534 
Ditches,  23,  iioi 
Elevated  Structures,  2  3 ,  1051 

Recovery  of  Damages  hy  Owners  of 
Abutting  Property,  23,  105 1 
Kentucky  cases,  23,  1051 
Pennsylvania  cases,  23,  1051 
Fencing  track  in  street,  23,  iioi 
Gates  in  crossings,  23,  iioi 
Generally,  2  3 ,  1092 
Injunction  by  abutting  owner,  6,  599 
Ii^unctions,  10,  973 

Suit  enjoined  from  revoking  grant 

of  right  of  way,  i  o,  975 
Unauthorized  occupation,  10,  973 
When  granted,  10,  974 
Measure  of  Damages,  23,  1123 
Action  by  lessee,  23,  1124 
Deduction  of  benefits,  23,  11 25 
Excess  of  damages,  23,  1124 
Generally,  23,  1123 
How  value  arrived  at,  23,  11 24 
Market  value  of  premises,  23,  1123 
Road    improperly   constructed,    23, 

1 124 
Special  injury,  23,  1123 
Speculative  or  contingent  damages, 
23,  1124 
Monopolization   of  the   street,  6,  534, 

S35 

Municipality's   power    to    grant  fran- 
chise, g,  411 

Municipal  Regulations,    15,   1167;    23, 
109s;  24,  115,  116 
Generally,  15,  1167 
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Power  of  municipality,  15,  1167 
Speed  of  trains,  15,  1167;  24,  25 
Necessity  of  expressed  grant,  6,  534 
Necessity  of  special  authority,  2  3 ,  1093 
Nuisances,  10,  839;  ig,925;  23,  1092, 
1093 

Continuing  nuisance,  ig,  922 
Examples,  ig,  922 
In  absence    of   statutory   authority, 

ig,  922 
Where  not  absolutely  necessary,  i  g , 

922 
Whether  per  se  nuisances,  i  g,  922 
Power  of  Legislature  to  Grant  Right,  2  3 , 
1094;  24,  114,  115 
Constitutional     provisions      against 

special  legislation,  23,  1095 
Country  highways,  23,  1094 
Delegation  to  municipality,  23,  1094 
Generally,  23,  1094 
In    absence    of    constitutional    pro- 
vision, 23,  1094 
Power  of  Municipal  Corporations,    1 5 , 
1167;  23,  1095;  24,  115,  116 
Authorized  by  general  law,  23,  1095 
City's  control   over  streets,  23,  1096 
Compensation  to  city,  23,  1097 
Conditional  consent  of  city,  23,  1098 
Delegation   of  power  by  legislature, 

23,  1094 
Examples,  23,  1095-1098 
Generally,  23,  1095 
Liability  of    company    to    abutting 

owners,  23,  1096 
Necessity  of  express  grant  by  legis- 
lature, 23,  1095 
Streets  of  Washington,  23,  1098 
Tortious  acts  of  city,  23,  1097 
Power  to  grant  franchise,  g,  411 
Public  highways,  8,  588;  g,  365 
Regarded  as  an  additional  burden,  24, 

114 
Rights  of  Owners  of  Abutting  Property  to 
Compensation,  23,  iioo,  1129;  24,  114 
See  infra.  Right  to  Use  Streets. 
Additional  tracks,  23,  1102 
Change  of  Grade,  23,  1121 

Authority    to   change  grade,   23, 

1122 
Delegation   of  power  by   munici- 
pality, 23,  1121,  1 122 
Examples,  23,  1121,  1122 
Generally,  23,  1121 
Interference     with     easements    of 

owners,  23,  iia'i 
Speciiic    grant     of    authority    to 

change  grade,  23,  1122 
Taking    of    private    property    for 
private  use,  23,  1121,  1122 
Company's  duty  to  have  damages  as- 
sessed, 23,  1 136 
Continuing  trespass,  23,  1137 
Delay  in  instituting  suit,  23,  1132 
Distinction  Dependent    Upon  Owner- 
ship of  Fee  and  Character  of  High- 
way, 23,  1103,  1104;  24,  114, 115 
Amount  of  damages,  23,  mo 
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Assigning  rights  in  streets  to  rail- 
road, 23,  1 108 
Consent  of  city,  23,  1105 
Correct  rule,  23,  1108 
Doctrine  in  New  York,  23,  mo 
Consent  of  owners,  23,  1112 
Constitutional      amendment     of 

1874,  23)  mi 
Damage  to  easements  or  abut- 
ting owners,  23,  1 1 12 
Doctrine  on  elevated  cases,  23, 

1113 
Fee  in  owner  of  abutting  land, 

23)  iin 

Fee  in  public,  23,  mo 

Generally,  23,  iiio 

Obligation     to    construct     new 
highway,  23,  11 12 

Whether     distinction      between 
street  railroads  and  ordinar3' 
railroads,  23,  1112 
Examples,  23,  iio8-mo 
Fee  in  owner,  23,  1106 
Fee  in  public,  23,  1104,  1106,  1108 
General  doctrine,  23,  1103 
In  Arkansas,  23,  11 14 
In  California,  23,  1113 
In  Colorado,  23,  1113 
In  Connecticut,  23,  11 13 
In  District  of  Columbia,  23,  1114 
In  Florida,  23,  11 14 
In  Georgia,  23,  1114 
In  Illinois,  23,  1114 
In  Indiana,  23,  1115 
In  Iowa,  23,  1 1 15 
In  Kansas,  23,  1115 
In  Kentucky,  23,  m6 
In  Louisiana,  23,  11 16 
In  Maryland,  23,  1117 
In  Michigan,  23,  1117 
In  Minnesota,  23,  11 17 
In  Mississippi,  23,  1117 
In  Missouri,  23,  1117 
In  Nebraska,  23,  1118 
In  Nevada,  23,  1118 
In  New  Jersey,  23,  m8 
In  New  York,  23,  1113 
In  Oregon,  23,  1118 
In  Pennsylvania,  23,  11 19 
In  South  Carolina,  23,  1119 
In  Tennessee,  23,  11 19 
In  Texas,  23,  11 20 
In  Vermont,  23,  1120 
In  West  Virginia,  23,  1120 
Light,  air,  and   access,   23,   1107, 

1 108 
Manner  of  establishing  highway, 

23, 1107 
Operation  of  railroad,  23,  1107 
Railroad  partly  on  street  and  part- 
ly on  private  property,  23,  mo 
Repudiation  of  distinction,  23, 1104 
Right  of  city   councilmen  voting 

for  the  grant  of  authority,   23, 

1106 
Right    to     enjoin    occupation     of 

street,  23,  11 09 
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Title  extending  only  to  middle  of 

street,  23,  1104 
Weight  of  authority,  23,  1107 
Where  city  owns  fee,  23,  1105 
Where  distinction  recognized,  23, 

1 104 
Whether   additional   burden,    23, 

1 108 
Whether    a    distinction     between 
streets    in    cities    and    ordinary 
highways,  23,  1107 
Earlier  cases,  23,  iioi 
Ejectment  against  railroad  company, 

23,  1132 
Estoppel,  23,  113s 
Extent  of  recovery  in  single  action, 

23,  1133 
Generally,  23,  iioo 
Heirs  or  devisees  as  parties,  23,  1134 
Indictment,  23,  1136 
Later  cases,  23,  iioi 
Liability  of  company  purchasing  road 

in  street,  23,  1103 
Misjoinder  of  parties,  23,  1134 
Obstruction  of  private  way,  23,  1135 
Protecting  private  property,  23,  iioi 
Railroad  an  additional  burden,   24, 

114 
Remedies,  Character  of  the  Action,  23, 

1 131 

Company's  duty  to  have  damages 
assessed,  23,  1136 

Delay  in  instituting  suit,  23,  1132 

Ejectment    against    railroad,    23, 
1 132 

Estoppel,  23,  1 135 

Extent  of  recovery  in  single  action, 

23,  1133 
Generally,  23,  1131 
Heirs  and  devisees  as  parties,  23, 

1 134 
Indictment,  23,  1136 
Injunction,  23,  1132,  1133 
Intervention    of    rights    of     third 

parties,  23,  1132 
Misjoinder  of  parties,  23,  1134 
Obstruction   of  private  ways,   23, 

"35 
Plaintiff  owner  of  two  lots,  2  3,1134 
Rights   of  subsequent  purchasers, 

23,  1134 
Statutory    method    must   be   pur- 
sued, 23,  1 136 
Remedy  by  injunction,  23,  1133 
Right    of    subsequent  purchaser   to 

damages,  23,  1134 
Special  and  ConseoLuential    Damages, 
23,  1 126 

Application  of  the  rule,  23,  1127 
Common   danger    and    inconven- 
ience, 23,  1126 
Consequential  damages,  23,  1129 
Damages  differing  in  degree  only, 

23,  1128 
Damages  of  the   same  character, 

23,  H28 
Deprivation  of  access,  23,  1128 
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STREET  RAILWAYS— Co«iV 
Ordinary  Railways  in  Streets  and  Highways 
— Confd 

Eights  of  Owners  of  Abutting  Property  to 
Compensation — Cont'd  ' 

Special  and  ConseoLueutial  Damages — 
Confd 

Generally,  23,  11 26 
Noise,  23,  1129 
Proper  exercise  of  lawful  authority; 

23,   1129 
Railroad     not    joining    plaintiff's 

property,  23,  1127 
Statutory  provisions,  23,  1130 
Vibration,  23,  11 29 
What  constitutes  special  damages, 

23,  1127 
Where  there  is  no  appropriation 
of  property,  23,  11 26 
Statutory  method  must  be  pursued, 

23,  1136 
Statutory  provisions,  23,  iioo 
Statutory   FroTlslons  Giving  Right  to 
Recover,  23,  11 20 
Generally,  23,  1120 
Norninal  damages,  23,  1131 
Operation  of  statutes,  23,  1120 
Railroad  partly  on  street  and  partly 

on  plaintiff's  land,  23,  1121 
Tracks  partially  constructed  before 

passage  of  statute,  23,  1131 
Where    railroad     merely     crosses 
street,  23,  1121 
Whether  a  legitimate  and  ordinary 
highwa3',  23,  iioi 
Right  to  cross  street,  23,  1093 
Right  to  lay  additional  tracks,  23,  iioo 
Right   to   occupy  longitudinallj-,    23, 

1093 
Right  to  occupy  street,  24,  114 
Sidings,  I  2 ,  946 
Speed  of  Trains 

Regulation    by     municipality,     15, 
1167  ;  24,  45 
Strict  construction  of  statutes,  23, 1098 
Trespass     or     ejectment    by    original 

owner,  23,  1093 
Unauthorized  use  of  nuisance,  10,  830 
Using  street  as  terminal,  19,  925 
When  Company  Has  Such  Right,  23,  1098 
Exact  location  of  tracks,  23,  iioo 
Examples,  23,  1099,  iioo 
Generally,  23,  1098 
General  power  to  condemn  land,  23, 

IIOO 

Implied,  23,  1099 

Necessity  of  express  grant,  23,  1098 

Right    to    lay  additional    tracks    in 

street,  23,  iioo 
Specific  power  to  construct  road  to 

certain  points,  23,  iioo 
Strict  construction  of  statute  grant- 
ing right,  23,  1099 
Where  fees  in  abutting  owner,  6,  552 
Whether  repeal  of  ordinance  renders 
railroad  a  nuisance,  6,  535 
Organiiktion,  23,  944 
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Owners,  23,  969 
Recovery  of  Damages  hy  Owners  of  Abut- 
ting Property,  see   infra,  Ordinary 
Railways  in  Streets  and  High- 

Liability   of  elevated  railroads,  see 
Elevated  Railroads. 

Parks  and  Public  Squares,  23,  951 
Consent  of  owners,  23,  972 

Passengers,    see    infra.    Expulsion   of 
Passengers;    Liability     for     In- 
jury. 
Limiting  number,  23,  999 

Paving,  23,  984 

Penalty  for  obstructing  railway-,  23,  992 

Platform,  see  infra.  Liability  for  In- 
jury. 

Private  railway,  23,  950 

Privileges,  see  infra.  Exclusive  Priv- 
ileges. 

Question  of  Law  and  Fact 

Injury  to  person  on  or  near  track,  23, 

1019 
Riding  on  platform,  23,  1013 

Refusal  to  carry  passenger,  2  3 ,  1009 

Regulation  and  control,  see  infra.  Mu- 
nicipal Regulation  and  Control. 

Relocation,  23,  982 

Repair   of  streets,    see    infra,  Use    of 
Streets. 

Revocation    of    unauthorized    grant   by 
municipality,  23,  950 

Right  of  Abutters  to  Compensation 
Additional  burden,  24,  114 
Easements  of  light,  air,  and  access,  24, 

116,  117 
Electric  street  railway,  24,  116 
Examples,  24,  116,  117 
In  general,  24,  114,  116,  117 
Ordinary  horse  railway,  24,  114 
Steam  as  motive  power,  24,  116 

Right  to   cross   track  of  another  com- 
pany, 23,  995 

Right  to  lay  tracks  in  street,  24,  34 

Right  to  use  of  tracks,  see  infra.  Use  op 
Streets. 

Right  to  Use  Streets,  23,  946 

See  infra.  Conditions  Annexed  to 
Grants;    Loss    of    Rights    and 
Franchises. 
Authority  of  Legislature,  2  3 ,  953 

Complete   control  of  all   highways, 

23,953 
Consent    of    abutting    owners,    23, 

954 

Consent  of  city,  23,  954 

Constitutional  provisions,  2  3 ,  954 

Generally,  23,  953 

In  the  absence  of  constitutional  pro- 
visions, 23,  953 

No   provision   for  abutting  owners, 

23,953 
Right    to    grant    conditionally,   23, 

954 
Authority  of  legislature  to  empower 
tnunicipal   corporation  to  grant  ex- 
clusive privilege,  23,  952 
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Authority  of  Municipality  to  Grant,  a  3 , 

■948 

Authority  of  legislature,  23,  948 
Construction  of  charter,  23,  949 
Construction     of    legislative    provi- 
sions, 23,  949 
Contract  distinguished  from  license, 

2  3 ,  948 
Exclusive  Privileges,  23,  951 

Authority  of  legislature  to  delegate 
such  povyer,  23,  951 

Express  grant,  23,  951 

Generally,  23,  951 

Implication,  23,  951 

Period     for     which    privilege     is 
granted,  23,  952 
For  the  particular  benefit  of  an  in- 
dividual, 23,  950 
Generally,  23,  948 
Limitation  upon  authority,  23,  949 
Parks,  23,  951 

Private  railroad,  23,  949,  950 
Reasonable  exercise,  2  3 ,  949 
Revocation  by  legislature,  23,  950 
Squares,  23,  951 
Unconstitutional    curative   act,    23, 

95° 
Unlimited  period  of  duration,  23,948 
Whether    municipality    generally 

abuses  authority,  23,  949 
Without    reserving    any    power    of 
revocation,  23,  948 
Bridge  part  of  street,  23,  947 
Conflicting  rights  of  occupancy, 2  3, 947 
Extension  of  street  railways,  23,  982 
Franchise,  23,  985 
Generally,  23,  946 
Bight  of  Abutters  to  Compensation,  23, 

954 

Access,  23,  956 

Cable  roads,  23,  955 

Change  of  motive  power,  23,  995 

Doctrine  in  New  York,  23,  955 

Dummy  engines,  23,  958 

Electric  railways,  23,  957 

Electric  railway  wires  distinguished 
-from  telegraph  wires,  23,  957 

Fee  owned  by  city,  23,  955 

General  doctrine,  23,  954 

Generally,  23,  953 

Ordinary  railroads^  see  infra,  Or- 
dinary Railways  in  Streets. 

Special  and  material  injury,  23,  956 

Statutes  providing  for  compensation, 

23,  957 
Steam  railways,  23,  958 
Validity  of  franchise  where  no  com- 
pensation is  provided  for,  23,  953 
Whether  railway  constitutes   an  ad- 
ditional burden,  23,  954 
Right  of  city  to  remove  tracks,  23,  947 
Unauthorized  Use  of  Streets,  2  3 ,  958 
See  infra.  Right  to  Use  Streets. 
Indictment,  23,  958 
Nuisance,  23,  958 
Use  of  tracks  of  another  company,  see 
infra.  Use  of  Streets. 
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Where  two  companies  have  a  right  to 
lay  tracks,  23,  947 
Rival  Company 

As  to  the  use  of  tracks  of  another  com- 
pany, see  infra,  Use  of  Streets. 
Roadbed,  see  infra,  Construction. 
Rules  and  Regulations 

Riding  on  platform,  23,  1015 
Signals,  23,  1023 
Smoking,  23,  999 
Smoking  in  car,  23,  999 
Snow 

Removal,  23,  1000 
Snow  on  track,  23,  1032 
Speed 

Regulation,  23,  999 
Speed  of  Cars 

Negligence,   23,  1022 
Sprinkling  roadbed,  23,  999 
Stop,  look,  and  listen,  23,  1027 
Stopping  car,  23,  1008 
Surface  waters,  24,  947 
Switches  and  turn-outs,  23,  962 
Taxation 

Whether  taxable  as  real  property,  2  5 , 

105 
Time 

Construction  of  road  tvithin  specified 
time,   see   infra.  Conditions    An- 
nexed TO  Grants. 
"To,"  23,  962 
Tracks 

Alteration,  23,  1003 

Injury  to  ferson  on  or  near  the  track, 

see  infra.  Liability  for  Injury. 
Snow  and  ice  on  tracks,  23,  1032 
Tracks  of  another  company,  see  infra, 

Use  of  Streets. 
Trespass 

By    abutting    owner   where    ordinary 
railroad  is  laid  in  street,  2  3 ,  1093 
Unauthorized  use  of  streets,  see  infra. 

Right  to  Use  Streets. 
Use  of  Streets,  2  3 ,  983 

See  infra.  Right  to  Use  Streets. 
Motive  Power,  2  3 ,  995 
Cable  system,  23,  997 
Charters  granted  when  horse  power 
was  the  only  motive  power  known, 

23,  99S 
Construction  of  charters,  2  3 ,  996 
Legislature  authorizing  change,  23, 

998 
Power  of  city  to  authorize  change, 

23,997,  998 
Power  of  city  to  regulate  or  prohibit, 

23,997 

Substitution     of     steam,    cable, ,  or 
electricity  for  horse  power,  2  3 ,  995 

Use  of  electricity,  23,  996 

Whether    change   creates    an   addi- 
tional burden,  23,  996 
Repair  of  Streets,  2  3 ,  983 

Bridges,  23,  989 

Change  of  grade,  23,988 

Charter  as  contract,  23,  985 

Charter  duty,  23,  984 
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STREET  RAILWAYS— Co«i!'rf 
Use  of  Streets — Cont'd 
Repair  of  Streets — Cont'd 

Charter  of  company  not   a  mere  li- 
cense, 23,  gS6 
City's   right  to    recover   over    judg- 
ment for  damages  caused  by  street 
being  out  of  repair,  23,  985 
Common-law  duty,  23,  983 
Condition  annexed  to  grant  of  fran- 
chise, 23,  984 
Consolidation  with  other  companies, 

23,  984 
Construction    of    particular    agree- 
ments, 23,  987 
Construction   of  provisions  prescrib- 
ing obligations,  23,  987 
Crossings,  23,  990,  992 
Duty  a  continuing  one,  23,  989 
Duty  imposed  hy  ordinance,  23,  984 
Duty   subsequently  imposed,  23,  985 
Imposed  by  ordinance,  23,  985 
Imposed  by  statute,  23,  985 
In  the  absence  of  statutes,  23,  983 
Liability   for    injury    by   reason    of 

failure,  23,  983 
Liability    for   personal    injuries,  23, 

984,  985 
Mandamus  to  enforce  duty,  23,  990 
Municipality  judge   of    necessity   of 

repair,  23,  987 
Municipality  repairing  and  charging 

expense  to  company,  23,  990 
Municipal  regulations,  23,  1000 
No  duty  to  improve,  23,  984 
No  duty  to  improve  street,  2  3 ,  989 
Notice  of  want  of  repair,  2  3 ,  985 
Paving,  23,  984,985 
Police  regulations,  2  3 ,  986 
Repaving,  23,  988 
Unreasonable   demand  of  municipal- 
ity, 2  3 ,  987 
,        When  city  constructs  new  pavement, 
z  3 ,  989 
Right  to  Exclusive  Use  of  Tracks,   23 
990 

Conflicting  claims,  23,  991 
Enjoining  use  by  another,  23,  992 
Generally,  23,  990 
Ordinary  law  of  the  road,  23,  992 
Penalty  for  obstructing  railways,  23, 

992 
Priority  of  occupation,  23,  991 
Right  to  require  vehicles  to  turn  out, 

23,  991 
Superior    to   all    other   parties,   23, 

991 
Used  by  rival  corporation,  23,  991 
Where  highway  crosses  tracks,  23, 

992 
Use  of  Tracks  of  Another  Company,  2  3 , 
992 

Compensation,  2  3 ,  993 
Exercise  of  right  of  eminent  domain, 

23,993  ,       .V.     ..    . 

In  the  atsence  of  authority, '23,  991, 

994 


Legislature  authorizing  another  com- 
pany to  use  tracks,  23,  992 

Municipality  authorizing  another 
company  to  use  tracks,  2  3 ,  992 

Partial  use,  23,  995 

Right  of  rival  corporation  to  use, 
23,991 

Right  to  use  cross-track  of  another 
company,  23,  995 

Statutes  prohibiting  lease  of  rights, 

23,994 
Use  of  tracks  of  other  companies,  see 

infra,  Use  of  Streets. 
Vehicles,    see  infra.   Collision  with 

Vehicles. 
Vibration,  23,  1129 
Whether  an  additional  burden,  6,  555 
Whether  included  in  the  term  railroad, 
19,  778 
STREETS  AND  SIDEWALKS,  24,1 
^ee Bridges;  Law  of  the  Road;  Local 
Assessments;    Parks  and    Public 
SqLiAREs;    Sewers;    Street   Rail- 
ways; Turnpikes. 
See  generally.  Highways;  Municipal 

Corporations  ;  Private  Ways. 
As  to  crossings  by  railroads,  see  Cross- 
ings. 
As  to  local  assessment,  see  Local  As- 
sessment. 
As  to  street  rail-ways  and  ordinary  rail- 
■ways    in  streets,   see   Street   Rail- 
ways. 
As  to  the  la-ui  of  the  road,  see  Law  of 

THE  Road. 
As  to  turnjiikes,  see  Turnpikes. 
Taxation,  see  Taxation. 
Abandonment  and  Vacation,  24,  119 
Abutter's  Right  to  Compensation  Where 
Street  Is  Vacated,  24,  120 
Estoppel,  24,  121 
Generally,  24,  120 
Whether   legislature  may  authorize 

without  compensation,  24,  121 
Whether  right  of  access  constitutes 
taking  of  property,  24,  121 
Compliance  with  statute,  24,  122 
Effect  in  general,  24,  119 
Failure  to  use  highway,  24,  119 
Power  of  legislature  to  vacate  streets, 

24,  120 
Power  of  municipality  to  vacate  streets, 

24,  120 
Procedure,  24,  122 
Reversion  of  fee,  24,  122 
Rights  of  owner  of  fee,  9,  375 
Road  partly  fenced,  24,  119,  120 
To  whom  land  reverts,  24,  122 
What    constitutes   abandonment,    24, 

119,  120 
Who  may  object,  24,  122 
Abandonment  of  proceedings,  24,  28 
Abutters,  24,  34 

See  infra.  Change  of  Grade;  No- 
tice ;     Obstructions,    and 
Encroachments. 
Abatement  of  nuisances,  24,  39 
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Altering  and  Widening  Streets,  2  4,  50 
Assessment  of  benefits  and  damages, 

24,51 
Constitutionality    of   statute    which 
does  not  provide  for  compensation, 

24,51 
Right  to  compensation,  24,  50 
Time  to  remove  trees  and  fences,  24, 

52 
Basement  areas,  24,  37 
Bay  windows,  24,  37 
Coal  cellars,  24,  37 
Ejectment  by,  24,  38 
Injunction,  24,  39 
Liability,  9,  395 
Liability  over  to  municipality,  9,  396; 

24,  107 
Porches,  24,  37 
Presumption  that  abutter  owns  to  the 

center  of  the  street,  24,  34 
Remedies,  24,  38 
Reversion  of  fee,  24,  122 
Right  of  Access,  2  4 ,  36 

Generally,  24,  36 

In  New  York,  24,  36 

In  the  nature  of  private  property,  24, 

36 

Light  and  air,  24,  37 
Right  of  legislature  to  deprive  abut- 
ter of,  24,  36 
Rights  in  general,  24,  34 
Kight  to  Compensation  Where  Street  Is 
Vacated,  24,  120 
Estoppel,  24,  121 
Generallj',  24,  120 
Whether   legislature  may   authorize 

without  compensation,  24,  121 
Whether  right  of  access  is  property 
taking,  24,  121 
Right  to  compensation  where  telegraph 
poles,  gas  pipes,  etc.,  are  placed  in 
street,  24,  46,  47 
Right  to  deposit  building  material,  24, 

36 
Right  to  deposit' merchandise,  24,  36 
Right  to  remove  earth,  24,  35 
Right  to  soil,  24,  35 
Shade  trees,  24,  35 
Steps,  24,  38 
Trespass  by,  2  4 ,  38 
Acceptance,  see  infra.  Dedication. 
Access 

As     to    abutter's    rights,    see    infra. 
Abutters. 
Adverse  possession  of,  i ,  300 
Agency 

Dedication,  24,8 
Alienation 

Power  of  municipality,  24,  47       ' 
Altering  and  Widening,  24,  48 

Assessment  of  benefits   and  damages, 

24,  51 
Commissioners  and  viewers,  24,  50 
Compensation  to  abutters,  24,  50 
Generally,  24,  48 
Jurisdiction,  24,  49 
Notice,  24,  49 
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Petition,  24,  49 

Power  of  municipality,  24,  49 

Power  of  municipality  to  dismiss  pro- 
ceedings, 24,  52 

Powers,  24,  49 

Procedure,  24,  49 

Reasonable  time  to  remove  trees  and 
fences,  24,  52 

Regulated  by  statute,  24,  48 

Report  of  commissioners  and  viewers, 

24,  5° 
Amendments 

Petition  to  establish  street,  24,  22 
Afpeal,see  infra.  Proceedings  Under 

Legislative  Authority  to  Estab- 
lish Streets. 
Auction  Sales  Upon  Sidewalks 

Municipal  control,  24,45 
Barriers,  9,  380;  24,  90,  94 

Character  of  traveler's  horse,  9,  383 

Duty  to  protect,  9,  381 

Excavations  beyond  highway,  9,382 

Railings,  g,  381 

Railings  at  areas,  9,  383 
Basement  Areas,  24,  37 

Barriers,  24,  95 
Bay  windows,   24,  37 
Benefits  and  Damages 

Altering  and  widening,  24,  51 
Bicycles,  24,  119 
Blindness,  24,  103 
Bonds;  24,  29 
Boundaries 

Street  as  boundary,  2,500,507;  24,  113 
Canals 

Dedication,  24,  S 
Certiorari,    see    infra.    Proceedings 

Under  Legislative  Authority  to 

Establish  Streets. 

To  commissioners  opening,  3,  65 
Change  of  Grade 

Authority  of  city,  24,  85 

Consequential  damages,  24,  85 

Constitutional  and  statutory  provisions, 
24,  86 

Damages  for,  6,  548-550  ;  10,  264 

Lateral    and    subjacent    support,  12, 

935 

Liability  of  city,  24,  85,  86 

Measure  of  damages,  2  4 ,  87 

Specific  statutorj-  remedy,  24,  87 
Change  of  Use,  24,  47 

Erection  of  market-house,  24,  48 

Erection  of  watch-house,  24,  48 

Examples,  24,  48 

Lease  for  private  use,  24,  48 

Power  of  municipality,  24,  47,  49 

Releasing  public  right,  24,  48 

What  constitutes,  24,48 
Cisterns,  2  4,  34 

Power  of  municipality,  24,  46 
Coal-cellars,  24,37 
Coasting,  9,395;  24,  98 
Commissioners,  see  infra,  Proceedings 

Under  Legislative  Authority  to 

Establish  Streets. 
Consent  of  owner,  24,  32 
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STREETS  AND  SIDEWALKS— Co«^'rf 

Consequetitial  damages,  see  infra,    Im- 
provements AND  Repairs. 
Contracts,   see    infra.    Improvements 

AND  Repairs. 
Contribution 

City's  right  to  contribution  from  abut- 
ting owner,  4,  14 
Contributory  Negligence,  4,    57;  9,   396; 
24,  102 

Applicability  of  the  doctrine,  g,  396 
Clilldren  Flaying  In  Street,  g,  400 

Proof  that  child   was  not  guilty  of 

negligence,  g,  401 
Right  of  child   to   use  of  street,  g, 

400 
Right  to   use   of  street  merely   for 

play,  g ,  400 
Very  young  child  unattended,  g,  401 
Choice  between  various  dangers,  9, 397 
Degree  of  care  required,  24,  102 
Deliberately  incurred  risk,  g,  396 
Deviation,  g,  399 
Driving  horses,  g,  397 
Effect  of  blindness,  24,  103 
Effect  of  intoxication,  24,  103 
Effect  of  knowledge  by  plaintiff  of  de- 
fect, 24,  103 
Effect  of  violation  of  ordinance,  24, 103 
Effect  of  violation  of  Sunday  laws,  24, 

103 
Generally',  24,  102 
Ice  and  snow,  9 ,  399 
Imputable  negligence,  g,  39S 
Instances  of  contributory  negligence  of 

passenger,  g ,  397 
Knowledge  of  the  danger,  g,  397,  398 
Liability  of  municipality,  24,  102 
Negligence  of  driver  when  he  is  not  a 

servant  of  passenger,  g,  398 
Persons  using  highway-  not  bound   to 

anticipate  danger,  g,  399 
Pleading,  24,  104 
■Question  of  law  or  fact,  24,  102 
Recovery  where   danger  is  known,  g, 

398 
Right    of    city  to    debar  public   from 

using  streets,  g,  398 
Using  defective  highwaj-s  with  knowl- 
edge of  defects,  4,  57 
Want  of  ordinary  care,  4,  58 
Coiporations 

Dedication  by  corporations,  24,  8 
Cross-street,  4,  905 
Damages 

Consequential  damages,  see  infra,  Im- 
provements AND  Repairs. 
For  personal  injuries,  24,  107 
Declarations 

To  show  dedication,  24,  10 
Dedication,  24,4,  8 

See  generally.  Dedication. 
Acceptance,  24,  11,  12 

As  against  the  public,  24,  11 

As  between  landowner  and  others, 


24,  12 
Evidence,  24,  12 
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Implied,  24,  12 

'Necessity,  24,  11 

Presumed  where  beneficial,  24,  13 

Reasonable  time,  24,  12 

Time,  24,  12 

Whether  necessary  for  statutory  ded- 
ication, 24,  5 
Common-law  dedication,  24,  4 
Conditions,  24,  7,  14 
Deed  referring  to  street  as  boundary, 

24>  7 
Definition,  24,  4 
Dower,  24,  13 
Effect,  24,  13 

Concludes  owner,  24,  13' 

Conditions  limiting  right  to  public, 

24.  13 

Easement  in  public,  24,  13 

Fee,  24,  13 

Generally,  24,  13 

Statutory  dedication,  24,  5,  13 

Warranty,  24,  14 
Evidence  to  Prove,  5,  402;  24,9 

Acts  of  owners,  24,  9 

Declarations,  24,  10 

Evidence  to  party,  24,  9 

Evidence  to  rebut  dedication,  24,  10 

Examples,  24,  9-1 1 

Insufficient  evidence,  24,,  10 

Payment  of  taxes,  24,  11 

Question  of  law  or  fact,  24,  11 

Situation  of  land,  24,11 
Express  common-law  dedication,  24,  5 
Implied  dedication,  24,  4,  7 
Intent,  5,  400;  24,  9 

Express  dedication  in  writing,  24,  7 

Expressed,  24,  9 

Generally,  24,  9 

How  proved,  24,9 
Parol    evidence    to  contradict   express 

dedication,  24,  7 
Plats,  24,  s 

Reasonable  time  for  acceptance,  24,  12 
Recorded  plats,  24,  5 
Statutory  Dedication,  5,  396,  413;  24,  4 

Compliance  with  statute,  24,  5 

Invalid,  good  as  common- law  dedi- 
cation, 24,  5 

Necessity  of  acceptance,  24,5 

Right  which  public  takes,  24,  5 

Substantial  compliance,  24,  5 

To  take  effect  in  future,  24,5 
Warranty,  24,  14 
Whether  public  takes  fee  in  easement, 

24,  5,  13,  14,  35 
Who  May  Dedicate,  3,  398;  24,7 

A  state,  24,  8 

City,  24,  8 
•Commissioner  in  partition,  24,  8 

Corporation,  5,  398;  24,  8 

County,  24,8 

Equitable  owner,  5,  398;  24,  8 

Executors  and  administrators,  24,  8 

Generally',  24,  7 

Guardian's,  24,8 

Infants,  24,8 

Landlord  and  tenant,  24,  9 
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Married  woman,  5,  398;  24,  8 

Mortgagor,  5,  398;  24,  8 

Person   in   possession  without  title, 

24,  8 
Remainderman,  5,  39S;  24,  9 
The  United  States,  24,  8 
Trustee,  5,  398;  24,  8 
Defects  and  Neglect  to  Repair,  2  4 ,  87 
Care  while  making  repairs,  24,  go 
Damage  for  injuries,  24,  107 
Duty  to  have  barriers  to  warn  travel- 
ers, 24,  90 
Duty  to  Repair,  24,  87 

Barriers  to  warn  travelers  of  danger, 

24,  90 
Exercise   of  care  while  engaged    in 

repairing,  2  4 ,  go 
Generally,  24,  87 
How  long  duty  continues,  2  4,  90 
Implied  duty  of  municipality,  24,  87 
Lack  of  funds,  24,  88 
Liability  for  Failure  to  Perform  Duty, 
24,  88,  go 

Distinction      between      municipal 
corporations  and  quasi  corpora- 
tions, 24,  88 
Duty  a  public  one,  24.  88 
In  the  New  England  states,  24,88 
Lack  of  funds,  24,  88 
Statutes  making  city  liable,  24,  88 
New  England  states,  24,  88 
Ordinary  care,  24,  89 
Street  in   sparsely  settled   neighbor- 
hood, 24,  89 
When  duty  begins,  24,  Sg 
Whether  entire  width  must  be  kept 
in  repair,  24,  89 
Effect  of  blindness,  24,  103 
Effect  of  knowledge  by  plaintiff  of  de- 
fect, 24,  103 
Evidence,  7,60  ;  24,  105 

As  to  other  sidewalks  or  streets  in 

neighborhood,  7,  60;  24,  105 
Condition  of  place,  24,  105 
Evidence  of  repairs,  24,  106 
Examples,  24,  105,  106 
Injuries  to  other  persons,  7,  60  ,  24, 

I  OS 
Repairing  place   after  injuries,    16, 

457.  458 
To  prove  notice,  24,  106 
To   show  that    place  was  highway, 

24,  105 
What  plaintiff  may  prove,  24,  loj 
Whether    witness    may     state    that 

place  is  dangerous  or  unsafe,  24, 

106 
XiabUlty  of  Municipality,  4,  57  ;  9,  376 ; 
24,88,  90 
Coasting,  24,  98 
Defects  and  Obstructions,  24,  91 

Examples,  2  4,  91-94 

Failure  to  light  streets,  24,  93 

Generally,  24,  91 

Hitching  post,  24,  93 

Horse-block,  24,  93 

Hydrants,  24,  93 
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Neglect  in  service,  24,  93 
Open  ditch,  24,  93 
Stepping-stone,  24,  93 

Duty  to  keep  streets  in  safe  condi- 
tion, 24,  90 

Excavations  and  Barriers,  24,  94 
Basement  areas,  24,  95 
Duty  to  erect  barriers,  24,  90-94 
Examples,  24,  94 
Excavation  off  the  traveled  way, 

24>  94 
When  necessary,  24,  94 
Where  streets  are  impassable,  24, 

94 
Falling  objects,  2  4,  96 
For  Failure  to  Repair,  2  4,  88 

Distinction  between  municipal  cor- 
porations and  quasicorporations, 

9.377;  24.  88 
Duty  a  public  one,  24,  88 
In  the  New  England  states,  24,  88 
Lack  of  funds,  24,  88 
Statutes  making  city  liable,  24,  88 
Frightening     horse,    see    infra, 

Frightening  Horses. 
Generally,  24,  90 
Ground  of  liability,  24,  91 
Ice   and  sno-w,   see  infra,   ICE  AND 

SNOVlf. 
Independent  contractors,  24,  gg 
Licenses,  24,  99 
Notice  of  Defect,  2  4 ,  gg 

Defect  existing  for  several  weeks, 

24,  lOI 
Examples,  24,  100-102 
Generally,  24,  gg 
Implied  notice,  24,  gg 
Notice  to  officer  as  notice  to  city, 

24,  100 
Question  of  law  or  fact,  24,  102 
Liability  of  town  or  count}-,  9 ,  376  ',24, 

88 
Neglect  to    repair,  see    infra.  Con- 
tributory Negligence. 
Pleading  and  Practice,  24,  103 

Contributory  negligence,  24,  104 
Damages  recoverable,  24,  107 
Notice  of  Action,  24,  1 03 

Compliance    with    statutorj-    pro- 
visions, 24,  103 
Examples,  24,  103,  104 
Generalh',  24,  103 
Identifying  locality,  24,  104 
Place  of  injury,  24,  103 
Service  of  notice,  24,  104  ' 

Showing  intention  to  claim  dam- 
ages, 24,  104 
Substantial  compliance  with  stat- 
ute, 24,  104 
What  notice  must  contain,  24,  103 
Whether  in  writing,  24,  104 
Setting  forth  dut}',  24,  104 
Setting  forth    negligent    breach   of 

duty,  24,  104 
What  plaintiff  may  prove,  24,  105 
Remedy  Over,  9,  3g6;  24,  107 
Generally,  24,  107 
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STREETS  AND  SIDEWALKS— Co«/!'rf 
Defects  and  Neglect  to  Eepaiz —  Confd 
Eemedy  Over — Confd 

Notice  to  wrongdoer,   24,  107 
Omission  to   give  notice  to  wrong- 
doer, 24,  108 
Request   to    party    to    defend,    24, 

108 
Whether  notice  must  be  in  writing, 
24,  108 
Definition,  24,  2 
Examples,  24,  2,  3 
Generally,  24,  2 
Private  way,  24,  2 
Street  confined  to  roadway,  24,  3 
What  embraced  by  the  term  "  street," 

24,3 
What  included  in  the  term  "  highway," 

24,  3 
Whether  public  place,  24,  2 

Depositing  building  material  in   streets, 
24,  36 

Depositing  merchandise  in  streets,  24,  36 

Ditch 

Liabilit3'  of  municipality,  24,  93 

Drains  and  Sewers,  see  Drains  and  Sew- 
ers. 
Right  to  lay  in  streets,  24,  34 

Drinking  Fountains 

Power  of  municipality,  24,  46 

Driving  fast,  24,45 

Drunkenness,  24,  103 

Duty  of  Corporation,  9 ,  378 

Duty  to  repair,   see   infra,  Defects 

AND  Neglect  to  Repair. 
Duty  of  lighting  streets,  9,  380 ;  24,  93 
Duty  to  keep  streets  unobstructed,  9, 

379 
Liability  for  defect  in  plan,  9,  380 
Ordinary  care  required,  9,  379 
Perishable    nature    of    materials    em- 
ployed, 9,  380 
To  keep   highway  safe  for  travel,  9, 

378 
mectment 

Ejectment  by  municipality,  15,  1185 
Whether   abutter   may   maintain,   24, 

38 
Electric  lighting,  24,  119 
Eminent  Domain 

As  to  the  exercise  of  eminent  domain 

generally,  see  Eminent  Domain. 
Consequential  damages,  24,  85 
Streets  a  public  use,  6 ,  524 
Taking,  24,85 
Encroachment,  see  infra,  O  B  s  t  r  u  c  - 

TIONS. 

Equitable  Estates 

Dedication  by  equitable  owner,  24,  8 
Evidence 

Evidence    of    dedication,    see    infra. 
Dedication. 

In  an  action  for  injury,  see  Defects 
AND  Neglect  to  Repair. 
Excavations  and  barriers,  24,  go,  94 
Exclusive  FrlvUeges 

Municipal  corporations,  15,  1055,  1056 
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Executors  and  Administrators 
Dedication,  24,  8 

Whether     representative    necessary 
party    to    proceedings    to    establish 
street,  24,  20 
Failure  to  Light  Streets 

Liability  of  municipality,- 9,  380;   24, 

93 
Falling  Substances  Causing  Injury,  9,  384; 
"  24,  96 
Awnings,  9,  384 
Liability  of  municipality,  9,  384 
Whether   such    injuries    come    within 
the    words  "  defective    highway,"   9, 

384 
Fast  driving,  24,  45 
Fee  In  Streets 

Statutory  dedication,  9,  374 
Fences 

Cross-streets,  24,  no  1 

Removal  of  fences,  24,  32 
Fire  department,  7,  1001 
Frightening  Horses,  g,  386;  24,  97 

Horse    frightened    by   something    for 
which    corporation   is  not  liable,  9, 

387 
Horses  not  under  control,  g,  388 
Liability  of  Municipality,  g ,  386,   387 ; 

24,97 

Defects  in  streets,  24,  97 

Duty  of  city,  24,  97 

Generally,  24,  97 

Horse  of  ordinary  gentleness,  24,  97 

Injury  without   fault   or   negligence 

of  driver,  2  4 ,  97 
Object  in  street  calculated  to  frighten 

horse,  24,  97 
Questions  of  law  and  fact,  24,  98 
Runaway  horse   coming   in   contact 

with  defect  in  street,  24,  98 
Loss  of  momentary  control  by  driver, 

9.387 
Objects  calculated  to  frighten  horses, 

9,386 

Shying  at  defects,  9,  388 

Timid  or  vicious  horses,  g,  387 
Gas  Companies,  1 8 ,  458 

As  to  use  of  streets  by,  see  Gas  Com- 
panies. 

Power  of  municipality  to  permit  pipes, 
24.  46 

Right  to  lay  gas  and  water  pipes,  2  4 , 

"4 

Right  to  lay  pipes  in  streets,  24,  34 
Gates  across  street,  24,  no 
Grade,  see  «'»/>'a,  Change  of  Grade. 
Grading 

Municipal  control,  24,  42 
Guardian  and  Ward 

Dedication,  24,8 
Hltchlng-post 

Liability  of  municipality,  24,  93 
Horae-blocK 

Liability  of  tnunicipality,  2  4,  93 
Horses,    see    infra.    Frightening 

Horses. 
House,  moving  along,  24,  119 
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Ho-u)  established,  see  infra,  Dedica- 
tion ;  Prescription  ;  Proceedings 
Under  Legislative  Authority  to 
Establish  Streets. 

Hydrants 

Liability  of  municipality,  24,  93 
Power  of  municipality,  24,  46 

Ice  and  Snow,  9,  388,  862;  24,  95 
Accidents  caused  by,  g,  388 
Contributory  negligence,  9,  399 
Liability  of  Municipality,    g,  388,  862; 

2  4,95 

Defect  in  construction  of  sidewalk, 
24,  96 

Examples,  24,  95,  96 

Extraordinary  fall  of  snow,  24,  96 

Generally,  24,  95 

Permitting  snow  or  ice  to  accumu- 
late, 24,  96 

Properly  constructed  street,  24,  95 

Reasonable  time,  24,  96 

When    not    suffered    to   accumulate, 

24,9s 

Mere  slipperiness,  9,  389 

Power  of  municipality  to    compel  re- 
moval, 24,  46 

Snow  on  Hoof 

Municipal  regulations,  15,  1169 

Snow  on  Sidewalks 

Municipal  regulations,  15,  1168 

Unreasonable  accumulation  of  ice  and 
snow,  9,  389 

Where  sufficient  time  has  not  elapsed 
to  remove  snow,  9,  389 
ImpTOvements  and  Bepaira,  24,  52    . 

See  infra.  Change  of  Grade;  De- 
fects AND  Neglect  to  Repair. 

See  Local  Assessments. 

Authority  to  Make,  24,  52 

Discretion  of  municipality,  24,  52 
Examples,  24,  52-54 
Expense  of  abutters,  see  Local  As- 
sessments. 
Generally,  24,  52 
General  welfare  clause,  24,  53 
Liability    for  failure    to  make  im 

proveraents,  24,  53 
Municipal  corporations,  24,  52 
Patented  process,  24,  54 
Provision  that  work  shall  be  awarded 
to   lowest  or  best  bidder,  24,  53, 

54.  64 

Work  by  servants  of  city,  24,  53 
Compliance  with  jurisdictional  require- 
ments, 24,  56 
Consequential  Damages,  24,  83 

See  infra.  Change  of  Grade;  Pro- 
ceedings Under  Legislative 
Authority  to  Establish 
Streets. 

Cases  in  which  damages  are  not  re- 
coverable, 24,  84 

Cases  in  which  damages  have  been 
held  recoverable,  24,  84 

Generally,  24,  83 

Negligence  and  unskilful  erection  of 
public  works,  24,  84 
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Taking  of  property,  24,  85 
Estimate  of  cost  of  improvements,  24, 

60 
Examples,  24,  J4-56 
How  made,  24,  54 
Liability  of  municipalit3'  for  failure  to 

make,  24,  53 
Lowest  or  best  bidder,  24,  53,  54,  64 
Necessity  of  resolution  of  council,  24, 

Notice  to  property  owners,  24,  61 
Patented  process,  24,  54 
Petition,  24,  54 

Necessity  of,  24,  54 

Preliminary  steps,  24,  54,  58 

Reference  to  committee,  24,  60 
The  Contract,  24,  62 

Authority  to  make,  24,  62 

Compliance  with  statute,  24,  58 

Compliance    with     statutory   provi- 
sions, 24,  62 

Definiteness,  24,  58 

Examples,  24,  59-62 

Generally,  24,  62 

Lowest  bidder,  24,  62,  64 

Necessity  of  ordinance,  24,  57 

Positiveness,  24,  58 

Sufficiency,  24,  58-62 

Sufficiency  of  resolution,  24,  57,  58 
The  Ordinance,  24,  57 

Compliance  with  statute,  24,  58 

Definiteness,  24,  58 

Examples,  24,  57-^2 

Necessity  of  ordinance,  24,  57 

Positiveness,  24,  58 

Preliminary  resolution,  24,  56 

Sufficiency,  24,  58-62 

Sufficiency  of  resolution,  24,  57,  58 
Where  not  required  by  statute,  24,  54 
In  any  street,  10,  325 
Incumbrances 

Obstructions  and  encroachments,  24,  , 

"3 
Independent  contractor,  24,  99 
Indictment  of  municipality,  i  5,  1197 
Infants 

Dedication  by  infants,  24,  8 
Prescription,  24,  16 
Injunctions,  10,980 

As  to  railroads  in  streets,  see  Street 

Railroads. 
Compliance    with     statutory    require- 
ments, 10,  981 
Encroachment  upon  street,  10,  983 
Erecting  building  in  public  street,  10, 

982 
Obstructions  in  alley  or  street,  10,  9S2 
Remedy  at  law,  10,  981 
Removal  of  fences,  24,  39 
Removal  of  shade  trees,  24,  39 
Road  for  benefit  of  single  individual, 

I  o,  981 
Unauthorized  opening  of  road,  10,  980 
When  abutter  may  maintain,  24,  39 
Injuries 

Action  for   injuries,   see  infra.   De- 
fects and  Neglect  to  Repair. 
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STREETS  AND  SIDEWALKS— Co«<'^ 
Injuiies — Cont'd 

Remedies  for,    see    infra,    Defects 
AND  Neglect  to  Repair. 
Insanity 

Prescription,  24,  i6 
Intent,  see  infra.  Dedication. 
Intoxicatior,  24,  103 
Jury  trial,   24,  18 
Lack  of  funds,  24,  88 
Landlord  and  Tenant 

Dedication,  24,  9 

Liability,  12,  689,  718,  723,  724 

Whether  Necessary  Parties 

Proceedings  to  establish,  24,  20 
Latent  Defects,  1 2 ,  925 

Duty  of  municipality,  12,  925 

Negligence,  12,  925 
Lateral  and  Subjacent  Support 

Change  of  grade  in  street,  1 2 ,  935 
Liability  for  Acts  of  Others 

Acts  of  disorderly  persons,  9,  394 

Acts  of  private  persons,  9,  392 

Coasting,  9,  395 

For  acts  of  licensees,  9 ,  393 

Where  city  has  adopted  an  ordinance 
against  improper  use  of  streets,  9, 

395 
Liability  for  Defective  Highway,  9,  376 
See    infra.    Barriers;     Contribu- 
tory Negligence  ;  Defects  and 
Neglect  to    Repair;    Duty   of 
Corporation;    Falling    Sub- 
stances Causing     Injury;     Ice 
AND  Snow  ;   Liability  for  Acts 
OF  Others  ;  Notice. 
Liability  of  municipal  corporation,  see 
infra.  Contributory  Negligence. 
Liability  of  municipality  for  failure  to 
repair,     see     infra.     Defects     and 
Neglect  to  Repair. 
Licensee,  24,  99 
Light  and  air,  24,  37 
Lighting  Streets 

Electric  lighting,  24,  119 
Liability  of  municipality  for  failure,  9, 
380;  24,  93 
Limitation  of  Actions 

Obstructions  and  encroachments,  24, 

112  ^ 

Local   Assessment,  see   Local   Assess- 
ment, 

Sweeping  andsprinklingstreets,2  5, 515 
Locating,    see   infra.    Proceedings 

Under  Legislative  Authority  to 

Establish  Streets, 
Lost  Papers 

Order  to  establish  streets,  24,  27 
Lowest  Bidder,  24,  53,  54,  64 

Patented  process,  24,  54 
Mandamus 

Obstructions,  14,  206 
Market  in,  14,  461 
Markets 

What  constitutes  a  nuisance,  14,  461 
Married  Women 

Dedication,  24,  8 
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Prescription,  24,  16 

Whether    married    women    necessary 

party    to    proceedings   to   establish 

street,  24,  21 
Mechanics'  Liens 

Sidewalks,  1 5 ,  38 
Mortgages 

Dedication  by  mortgagor,  24,8 
Whether  mortgagee  necessary  party  to 

proceedings  to  establish  street.  24,  20 
Moving  house  along  the  street.  24,  119 
Municipal  Control,  24,  39 

See  infra.  Altering  and  Widening; 

Improvements  and  REpyiiRS. 
Regulating  speed  of  trains ,  see  Street 

Railways. 
Alienation  and  change  of  use,  24,  47 
Auction  sales  on  sidewalks,  24,  45 
Authority  over  obstructions,  24,  41 
Cisterns,  24,  46   . 
Compelling  property  owners  to  remove 

snow  and  ice,  24,  46 
Delegation  of  legislative  authority,  2  4, 

39 
Drinking  fountains,  24,  46 
Extent,  24,  39 
Fast  driving,  24,  45 
Gas  pipes,  24,  46 
Generally,  24,  39 
Hydrants,  24,  46 
Implied  power,  24,  40 
Incidental  powers,  24,  40 
Legislative  authority,  24,  47 
Parades,  24,  41 
Paramount  authority  of  legislature,  2  4 , 

39 
Particular  instances,  24,  40 
Powers  to  Grade  and  Pave,  24,  42 

Crossings,  24,  44 

Discretion  of  municipality,  24,  44 

Exercised  as  prescribed  by  statute, 
24,  44 

Generally,  24,  42 

Power  a  continuing  one,  24,  43 

Power  to  grade,  24,  43 

Power   to   pave   includes   power   to 
grade,  24,  44 
Powers  Under  Particular  Charters,  2  4,  42 

Examples,  24,  42 

Generally,  24,  42 

Improvement  of  sidewalks,  24,  42 
Power  to  pave,  24,  44 
Power  to  regulate  travel,  24,  45 
Power  to  repair,  24.  44 
Protection  of  shade  trees,  24,  46 
Telegraph  lines,  2  4,  46 
Water  pipes,  24,  46 
Municipal  Corporations 

Duty  to  repair,  see  infra.  Defects 

AND  Neglect  to  Repair. 
Annexed  territory,  15,  1018 
Dedication,  24,  8 
Lack  of  funds,  24,  88 
Want  of  funds,  15,  1164 
Municipal  Kegulations 

Use  by  Individual,  15,  1167 

Examples,  15,  1168,  1169 

Vol.  II. 


streets  and  Sidewalks. 


INDEX-DIGEST. 


streets  and  Sidewalks, 


Parade,  15,  ir68 

Projection  from  building,  15,  1169 

Regulation  of  streets  generally,  15, 

1 168 

Snow  on  sidewalks,  15,  1168  ;  24,  95 
Throwing  matter  in  the  street,  15, 

1 169 

Use  of  street  by  individual,  i  5,  1168 
Municipal  taxation,  15,  1246 
Neglect  to  refair,  see  infra.,   Defects 

AND  Neglect  to  Repair. 
Negligence,  see  infra.  Defects  and  Neg- 
lect TO  Repair. 
Evidence 

Repairing  place   after  injuries,    16, 

457.  458 
Negligence  of  Contractors,  g ,  390 
Independent  contractors,  9 ,  391 
Liability  of  city,  g ,  390 
Liability  of  contractor,  g,  390 
Openings  uncovered,  g,  390 
Notice,  g,  401 ;  24,  61 

See    infra.    Proceedings    Under 
Legislative  Authority  to    Es- 
tablish Streets. 
Application  to  alter  or  widen  street, 

24,  49 
By    municipality   to    wrongdoer,    24, 

107,  108 
Examples  of  notice,  g,  406-408 
Expressly  required  by  statute,  9,  404 
Express  notice,  9 ,  402 
How  express  notice  is  given,  9,  403 
Implied,  g,  403,  405 
Necessity  of,  g ,  401 
Necessity  of  actual  knowledge,  g,  402 
Notice  to  member  of  town  council, g, 403 
Notoriety  and  continuance  of  defect, 

g,  402 
Question  for  jury,  g,  406 
Sidewalk  dangerously  built,  9 ,  405 
Sufficient  time  for  repair,  9,401 
Time  within  which  notice  is  presumed, 

9.  40.? 
To  citizen,  g,  404 

What  circumstances  amount  to,  g,  403 
What  is  evidence  of,  g ,  406 
What  is  meant  \>y  notice,  9,  402 
Where  municipality  seeks  remedy  over 

against  a  wrongdoer,  24,  107,  108 
Where  notice  will  be  presumed,  g,  405 
Who  are  proper  officers,  9,  403 
Notice  of  Action  for  Damages,  24,  103 
Compliance  with  statutory  provisjons, 

24,  103 
Examples,  24,  103,  104 
Generally,  24,  103 
Identifying  location,  24,  104 
Place  of  injury,  24,  103 
Service  of  notice,  24,  104 
Showing  intention  to  claim  damages, 

24,  104 
Substantial    compliance  with   statute,. 

24,  104 
What  notice  must  contain,  24,  103 
Whether  in  writing,  24,  104 
Notice  of  appeal,  24,  29 


759 


Notice  of  Defect,  g,  401 ;  24,  99 

Defect  existing  for  several  weeks,  24, 

lOI 

Examples,  24,  100-102 

Generally,  24,  99 

Implied  notice,  24,  99,  100 

Notice  to  officer  as  notice  to  city,  24, 

100 
Proof,  24,  io5 
Question  of  law  or  fact,  2  4 ,  102 

Nuisances 

Abatement  by  abutter,  24,  38 

Obstructions  and  Encroacliments,  24,  loS 
Authority  from  state,  24,  no 
Authorized  by  municipality,  24,  no 
Examples,  24,  109 
Gates   or   fences   across   highway,  24, 

no 
Generally,  24, 108. 
Legalized  by  legislative  enactment,  24, 

no 
Length  of  time,  24,  112 
Liability  of  abutters,  24,  113 
Liability  of  municipality    for   defects 

and  obstructions,  24,  88 
Municipal  control,  24,  41 
Permanent  obstructions,  24,  109 
Power  of  municipality,  24,  41,  no,  in 
Public  nuisance,  15,  1185;  24,  109 
Railroads  permitting  cars  to  stand  in 

street,  24,  109 
Remedies,  24,  113 
Right  of  public,  24,  108 
Statute  of  limitations,  24,  112 
Temporary  obstructions,  24,  109 

Opening,  see  infra.  Proceedings  Un- 
der Legislative  Authority  to 
Establish  Streets. 

Openings  uncovered,  see  infra.  Bar- 
riers. 

Orders,  see  infra,  ProceedingsUnder 
Legislative  Authority  to  Estab- 
lish Streets. 

Ordinances 

Improvements   or  repairs,  see    infra. 

Improvements  and  Repairs. 
Reasonableness,  17,  249 

Ordinary  railroads  in  streets  and  high- 
■ways,  see  Street  Railways. 

Owners,  see  infra.  Abutters. 
Meaning  of  term,  24,  20 

Owner's  consent,  24,  32 

Parades 

Municipal  control,  24,  41 

Parol  Evidence 
Dedication,  24,9 

Parties  to  actions,  see  infra.  Proceed- 
ings Under  Legislative  Author- 
ity TO  Establish  Streets. 

Paving 

Municipal  control,  24,  42 

Petition,  see  infra,  ProceedingsUnder 
Legislative  Authority  to  Estab- 
lish Streets. 
Altering  and  widening,  24,  49 
Improvements  or  repairs,  24,  54 

Pipe  lines,  i  8,  458 
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STREETS  AND  SIDEWALKS— Cosi'rf 

Pleading  and  practice,  see   infra.  De- 
fects AND  Neglect  to  Repair. 
Police  power,  i  8,  757 
Porches,  24,  37 
Fiescription,  24,  14 

See  Prescription. 

Claim  of  rights,  24,  15 

Evidence    sufficient    to    support    pre- 
scription, 24,  14 

Extent  of  servitude,  24,  16 

Generally,  24,  14 

In.sane  persons,  24,  16 

Married  women,  24,  16 

Minors,  24,  t6 

Necessity  bf  adverse  user,  24,  15 

Proof,  24,  16 

Rights  of  public,  24,  14 

Well-defined  line  of  travel,  2  4,, 15 

Width  of  way,  24,  16 
Proceedings  ITndei  Legislative  Atttborlty  to 

Establish  Streets,  24,  17 

Abandonment  of  proceedings,  24,  28 

Appeal  and  CertiOTail,  2  4 ,  28 
Bonds,  24,  29 
Certiorari,  24,  30 

Effect  of  stay  of  proceedings,  24, 

Final  judgment,  24,  31 
Petition,  24,  30 

Review  of  errors  of  law,  24,  31 
What  may  be  tried  on,  24,  31 
When  it  will  be  issued,  24,  30 
When  there  is  no  right  of  appeal, 

24.  30 
Whether  certiorari  will  be  awarded, 

24,30 

Joinder  of  parties,  24,  30 

Legislature  prescribing  what  ques- 
tions shall  be  tried  on,  24,  29 

Notice  of  appeal,  24,  29 

Objections  not  made  before  original 
tribunal,  24,  29 

Right  to  appeal  in  general,  24,  28 

Right  to  dismiss  appeal,  24,  30 

Rules  in  regard  to,  the  practice,  24, 
29 

Statute  authorizing  appeal,  24,  28 

Trial  de  novo,  24,  29 

Waiver  of  right  to  appeal,  24,  30 
Authority  to  open  and  establish  streets, 

24,  17 
Benefits  and  Damages,  24,  27 

See  generally,  Eminent  Domain. 

Benefits,  24,  27 

Death  of  owner,  24,28 

Examples,  24,  27,  28 

Generally,  24,  27 

Necessity  of  compensation,  24,  27 

Transfer  of  land,  24,  28 
Dismissal  of  proceedings,  24,  28 
Jurisdiction,  24,  17 

Authority    to    establish     and     open 
streets,  24,  17 

Effect  of  want  of,  24,  17 

Examples,  24,  17,  18 

Generallj',  24,  17 
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Jury  provided  for  upon  appeal,  24, 18 

Limited  statutory,  24,  17 

Local  tribunals,  24,  17 

Necessity  of  jury,  24,  18 

Oath  of  members  of  court,  24,  19 

Power  of  legislature,  24,  18 

Whether  all  commissioners  must  be 

present  at  hearing,  24,  19 
Locating  and  Opening,  24,  31 

Compliance  with  statute,  24,  32 
Consent  of  owner,  24,  32 
Consequential  damages,  24,  33 
Deviation,  24,  31 
Effect  of  slight  deviation,  24,  31 
Generally,  24,  31 
Injury  to  private  propertj',  24,  33 
Officer  as  trespasser,  24,  32 
Order  as  protection  to  officer,  24,  32 
Removal  of  fences,  24,  32 
Time,  24,  32 
Notice,  24,  22 

Authority  of  courts  as  to  service  and 

form,  24,  23,  24 
By  publication,  24,23 
Compliance  with  statute,  24,  23 
Constitutionality    of   statute    which 

does  not  provide,  24,  19,  22 
Determination  of  preliminary   mat- 
ters without,  24,  22 
Effect  of  failure,  24,  22 
Form  of  notice,  24,  23 
Necessity,  24,  22 
Proof  of,  24,  23 
Service  of,  24,  23 

To  whom  notice  must  be  given,  24,23 
Waiver  of,  24,  24 
Order,  24,  27 

Description  of  route,  24,  27 
Generally,  24,  27 
Loss,  24,  27 

Recording  or  filing,  24,  27 
Sufficiency,  24,  27 
Parties,  24,  19 

Administrators,  24,  20 

Construction  of  "owners.''  24,  20 

Heirs  of  deceased  person,  24,  20 

Judgment  creditors,  24,  21 

Landlord  and  tenant,  24,  20 

Married  women,  24,  21 

Mortgagees,  24,  20 

Party  in  personal   possession,  24,  19 

Rival  claimants,  24,  20 

Trustee,  24,  20 

Vendor  of  land,  24,  20 

What  persons  must  be  made  parties, 

24,  19 
Whether  statute  constitutional  which 

does    not   provide    for    notice  or 

hearing,  24,  19 
Petition,  24,  21 

Amendments  to  petition,  24,  22 
Description  of  route,  24,  21 
Necessary  averments,  24,  21 
Necessity,  24,  21 
Objections  to  form  of  petition,  24, 

22 
Statutory  requirements,  24,  21 
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Verification,  24,  22 
Width,  24,  21 
Right  to  trial  by  jur^,  24,  18 
Viewers  and  CommlsBloners,  24,  24 
Discretion,  24,  24 
Evidence   upon  questions  of  value, 

24,24 
Generally,  24,  24 
Manner  of  hearing,  24,  24 
Necessity  of  presence  of  all  parties 

at  hearing,  24,  19 
Oath,  24,  19 
Report,  24,  25 

Clerical  errors,  24,  26 
Damages,  24,  26 

Different    parcels  owned   by  dif- 
ferent persons,  24,  26 
Examples,  24,  24,  26 
Findings,  24,  25 
Formal  omissions,  24,  26 
Omissions  and  irregularities, '2 4, 25 
Single  tract  owned  by  several  per- 
sons, 24,  26 
Statutory  provisions,  24,  24 
Projection  from  buildings,  15,  1169 
Public,  see  infra.  Rights  of  Public. 
Public  OfBcers,  see   infra,   Proceedings 
Under  Legislative  Authority  to 
Establish  Streets. 
Compliance  with  law   in   locating  and 

opening,  24,32 
Consequential  damages,  24,  33 
Injury  to  private  property,  24,  33 
Liability  of  ofBcers  when  acting  under 

orders,  24,  3^2 
Officer  as  trespasser,  24,  32 
Questions  of  Law  and  Fact 

Contributory  negligence,  9,398;  24,  102 
Dedication,  24,  11 
Frightening  horses,  24,  98 
Notice  of  defect,  9,  406 
Notice   to   municipality    of   defect  in 
highway,  24,  102 
Railings,  see  infra.  Barriers. 
Railroad  crossings,  4,  911 
Railroads  In  Streets,  see  Street  Rail- 
ways. 

Duty  at  crossing;  see  Crossings. 
Railroads  liable  over  to  municipality,  4, 

950 
Real  covenants,  19,  1004 
Reasonable  Time 

Acceptance  of  dedication,  24,  12 
Recording  order,  24,  27 
Remainders 

Dedication  by  remainderman,  24,  g 
Remedies,  see  infra,  Abutters. 
Removal  of  earth,  24,  35 
Repairs,  20,  1040 

See  infra,  Defects  and  Neglect  to 
Repair  ;  Improvements  and  Re- 
pairs. 
Municipal  control,  24,  44 
Report  of  ConUnlssioners,  see  infra,  Pro- 
ceedings Under  Legislative  Au- 
thority TO  Establish  Streets. 
Altering  and  widening  streets,  24,  50 
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Reservoirs,  24,  34 

Resolutions,  see  infra.  Ordinances. 

Reversion  of  fee,  24,  122 

Rights   atid   remedies   of   abutters,   See 

infra.  Abutters. 
Rights  of  Public,  2  4,  33 

Street   rail-ways,   see   Street  Rail- 
ways. 

As  compared  with  highways,  24,  34 

Drains  and  sewers,  24,  34 

Examples,  24,  33,  34 

Extent  of  right,  24,  33,  34 

Gas  and  water  pipes,  24,  34 

Generally,  24,  33 

Obstructions  and  encroachments,  24, 
108 

Public  at  large,  24,  33 

Reservoirs  and  cisterns,  24,  34 
Right  to  Trial  by  Jury 

Streets  and  sidewalks,  24,  18 
Sbade  Trees 

Abutters  enjoining  removal,  2  4,  39 

Abutters'  rights,  24,  35 

Power  of  municipality  to   protect,  24, 

Sidewalks 

Fee  in  streets,  9,  374 
Snozv,  see  infra.  Ice  and  Snow. 
Soil,  24,  35 
States 

Dedication  by  state,  24,8 
Statutes 

Constitutional  Provisions  Requiring  that 
Subject   Shall  Be  Expressed  in  Title, 

23,  255 

Examples,  23,  253-255 
Generally,  23,  255 
Insufficient  titles,  23,  257 
SufBcient  titles,  23,  256 
Constitutional  provisions  that  statutes 
shall  contain  no  more  than  one  sub- 
ject, 23,  275 
Stay  of  proceedings,  24,  31 
Steam-traction  engine,  24,  119 
Stepping- Stone 

'  Liability  of  municipality,  24,  93 
Steps,  24,  38 

"  Street"  including  sidewalks,  10,  307 
Street  Railways 
Repair  of  streets,  see  Street  Rail- 
ways. 
Right    to    use     streets,    see     Street 

Railways. 
Use    of    streets,    see    Street    Rail- 
ways. 
Subrogation,   see   infra.    Defect.^  and 

Neglect  to  Repair. 
Sunday,  see  Sunday. 

Eflect   of   violation    of    Sunday   laws 
upon  plaintiff's  right  of  action  against 
city,  24,  103 
Surface  -waters,  see  Surface  Waters. 
Telegraphs  and  Telephones,  24,  752 

Delegation  of  power  to  municipal  cor- 
porations, 25,  752 
Implied  right,  25,  752 
Liability  for  cutting  trees,  25,  755 
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STREETS  AND  SIDEWALKS— Co«<'rf 
Telegraphs  and  Telephones — Cont'd 

Measure  of  damages  to  abutting  own- 
ers, 25,  7SS 
Municipality's  power  to  lay  poles  in 

street,  2  4 ,  46 
Necessity  of  express  grant,  25,  752 
Placing  wires  under  ground,  24,  119 
Power  of  legislature,  2  5 ,  752 
Public  nuisance,  25,  755 
Remedy  of  abutting  owner,  25,  755 
Right  of  abutters'to  compensation,  24, 

118 
Right  of  city  to  authorize  occupation 

of  streets,  2  5 ,  753 
Right  to  construct  lines,  2  5 ,  752 
Whether  telegraph  line  imposes  addi- 
tional burden  on  the  fee,  2  5 ,  753 
Whether  the  erection  of  poles  is  an  ad- 
ditional burden,  24,  118 
Throwing  matter  in  the  street,  15,  1169 
Trees 
Ownership,  26,  560 

Fee    in    soil  remaining  in   original 

owner,  26,  560 
Injunction,  26,  562 
Law  passed  for  protection  of  trees, 

26,  562 
Liable  in  trespass  to  owner,  26,  561 
Mandamus,  26,  563 
Municipal  control,  26,  563 
Obstructions,  26,  561 
Right  of  owner  of  fee,  26,  560 
Right  to  plant  trees  in  highway,  26, 

560 
Right  to  timber,  26,  560 
Trespass 

Officer  laying  out  street  as  trespasser, 

24,  32 
Whether   abutter  may   maintain,  24, 

38 
Trespass  by  abutting  owner,  6,  595 
Trusts 

Dedication  by  state,  24,8 

Dedication  by  trustee,  24,  8 

Whether    trustee    necessary  party   to 
proceedings  to  establish  street,  2  4,  20 
United  States 

Dedication  by  United  States,  24,8 
Uses  of  Streets,  see  infra,  Change  of 

Use. 

As  to  railroads  in  streets,  see  Street 
Railways. 

Telegraph  and  telephone  poles,  see  in- 
fra. Telegraphs  akd  Tele- 
phones. 

Bicycles,  24,  119 

Electric  lighting,  24,  119 

Examples,  24,  114-119 

Gas  and  water  pipes,  24,  114 

Generally,  24,  114 

Moving  house  along  street,  24,  119 

Steam-traction  engine,  24,  119 
Vacation  of,  see  infra,  Abandonment 

And  Vacation. 
Verification 

Petition  to  establish,  24,  22 


Viewers,  see  infra.  Proceedings  Un- 
der Legislative  Authority  to 
Establish  Streets. 

Viewers  and  Commissioners 

Altering  and  widening  streets,  24,  50 

Warranty 

Dedication,  24,  14 

Water  Companies,  24,  34 

Power  of  municipality  to  permit  pipes, 

24,  46 
Right  to  lay  gas  and  water  pipes,  24, 
114 

Wharves 

Wharf  at  end  of* street,  29,  74 

What  Part  of  Highway  Must  Be  Repaired, 

9,  385 

City's  acts  to  induce  travel,  9,  386 

Inducing  public  to'  travel  on  highway 

not  laid  out,  9 ,  386 
Liability   where    defective    portion   is 

permitted  to  be  used,  g ,  385 
Part  in  actual  use,  9,  385 
"Traveled  path,"  9,  385 
Width  to  be  kept  in  repair,  g,  385 
When     ordinary     highway    becomes     a 

street,  10,  265 
Widening;  see  infra.   Altering   ani> 
Widening. 
STRIKES,  15.  568;  24,  123 
Action  against  strikers,  24,  137 
Boycotting,  2,  512;  24,  132 
See  Boycotting. 
Injunction,  24,  135 
Carriers,  24,  133 

Excusing  carriers  of  goods  for  delay  in 

delivery,  2,  847 
Liability  of  carriers,  24,  133 
Liability  of  railroad  for  delay  caused 

by  strikes,  8,  607;   24,  133 
Liability  of  railroad  for  suspension  of 
traffic.  8 ,  606 
Carriers  of  Live  Stock 

Excuse   for  care  and'  delay  caused    by 
strikes,  3,  \(yf 
Civil  action,  24,  137 
Coercion  of  servant,  14,  803 
Conspiracy  to  compel  discharge  of  em- 
ployees, 4,  609 
Contempt,  24,  136 
County's  liability  for  property  destroyed 

by  a  mob,  4,  368 
Criminal  Conspiracy,  4,  609,  615;  24,  123 
Boycotting,  24,  128 

See  Boycotting. 
Early  American  cases,  24,  124 
Early  English  cases,  24,  123 
Examples,  24,  123-133 
Federal  court  cases,  24,  128 
Generally,  24,  123 
Picketing,  24,  133 
Right  to  quit  work,  24,  124 
Statutes,  24,  133 

Threats,  Coercion,  and  Violence,  24,  128- 
American  cases,  24,  139 
Combinations  unlawful,  24,  128 
Contribution  to  expenses  of  strikers,. 
24,  131 
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English  cases,  24,  128 
Generally,  24,  128 
What  agreements  are  lawful,  24,  124- 

126 
When  strike  is  not  an  offense,  24,  126 
Definition,  24,  123 
Express  companies,  7 ,  563 
Injunction,  24,  134 

Against  unlawful  acts  of  strikers,  24, 

134 
Boycott,  24,  135 
Examples,  24,  134-136 
Generally,  24,  134 
Railroad  employees,  24,  135 
Who  will  be  enjoined,  24,  134 

Intimidating  and  threatening  employees 
to  compel  them  to  quit  work,  4,  610, 
611 

Legality,  4,  615 

Lial)ility  of  Municipality  for  Property  De- 
stroyed by  Mobs 

Constitutionality  of  act,  15,  11 58 
Examples,  15,  1158,  1159 
Judgment,  15,  1161 
Liability  at  common  law,  15,  11 58 
Measure  of  damages,  15,  1161 
Size  and  character  of  mob,  15,  11 59 
Statutory  liability,   15,1158 
Whether  founded  upon  contracts,  15, 
1158 

Mandamus  to  compel  operation  of  rail- 
road, 8,  616 

Picketing,  4,  614;  24,  133 

Becelyers  of  Railroads 

Contempt  of  court,  20,  360 
Generally,  20,  360 

Stopping  trains  in  the  hands  of  receivers, 

3,787 

Telegraph  and  Telephone  Companies 
Failure  to  transmit  caused  by,  8,  610 

Threats,  Coercion,  and  Violence,  24,  128 
American  cases,  24,  129 
Combinations  unlawful,  24,  128 
Contribution  to  expenses   of  strikers, 

24,  131 
English  cases,  24,  128 
Generally,  24,  128 

To  prevent  hiring  employees,  4,  6i2 
STRIKING  A  JURY,  see  Jury  and  Jury 

Trial. 
STRIKING  DISTANCE,  see  Assault. 
STRONG 

With  a  strong  hand,  29,519 
STRUCK,  24,  139 
STRUCTURE,  24,  139     , 

Ornamental  structure,  17,  277 
STUDENT,     see     Domicil;     Schools; 

University  and  Colleges. 

Qualifications  of  voters,  6,  278 
STULTIFY,  24,  140 
STUMP,  24,  140 

STUMPAGE,  see  Logs  and  Lumber. 
SUB-AGENT,  see  Agency. 
SUB-CONTRACTOR,  24,  140 

See  Contractor. 
SUBJACENT    SUPPORT,   see   Lateral 

and  Subjacent  Support. 


SUBJECT,  24,  140;  26,  556 

Distinguished  from  object,  6,  732 
Subject  of  Action 

As  used  in  codes,  1 1,  1009 
Subject  of  Conspiracy 

Where   the  object  to  be  obtained   is 
illegal  or  unlawful,  4,  598 
Subject  to,  9,  962,  963 
Subject  to  a  mortgage,  i  5 ,  833 
Synonymous  with  object,  17,1 
Treaties,  26,  556 
SUBJECT-MATTER,  24,  141 
SUB-LEASE,  see  Lease. 
SUBMISSION,  24,  141 
SUBMISSION   OF   CONTROVERSY,  see 

Report  and  Case  Made. 
SUBMISSION  TO   ARBITRATORS,  see 
Arbitration;  Arbitration  and 
Award. 
SUBMISSION  TO  COURT  (ON  AGREED 

CASE),  see  Agreed  Case. 
SUBMISSION  TO   REFEREE,   see    Ref- 
eree. 
SUBMIT,  24,  158 

SUBORNATION  OF  PERJURY,  see  Per- 
jury. 

Infamous  crime,  4,  646 
SUBP(ENA,  24,  158 

See  generally.  Service  of  Process. 
Action  for  Damages,  24,  170 

Subpcena  duces  tecum,  26,  177 
Appearance  of  defendant,  24,  186 
Arrest,  24,  163 
Attachment,  5 ,  600 

Commission    to    take   depositions,    5, 

600 
Time  of  issuing  writ,  24,  170 
What  Must  Be  Shown  to  Obtain  Attach- 
ment, 24,  169 
Duly  summoned,  24,  170 
Materiality  of  witness,  24,  169 
Rule  to  show  cause,  24,  170 
Tender  of  fees  and  expenses,  24,  170 
Wilfully  absent,  24,  170 
Conditional  examination  of  witnesses,  2  4 , 

176 
Conflict  of  laws,  24,  164 
Contempt,  5,  600;  24,  171 
Corporations 

Subpoena  duces  tecum,  24,  175 
Costs 

Subpoena  in  equity,  24,  180 
Counsel  and  ambassadors,  24,  163 
Criminal  Cases 

Payment  of  fees  and  expenses,  24,  167 
Criminal  law,  24,  159 
Decree 

Subpoena  in  equity,  24,  180 
Definition,  24,  158 

Equity,  see  infra,  Subpcena  in  Equity. 
Excuse  for  non-attendance,  24,  171 
Governors,  24,  163 

Habeas  Corpus  ad  Testificandum,  24,  172 
Examples,  24,  172,  173 
Generally,  24,  172 
Judge  at  chambers,  24,  173 
Parties,  24.  I73 
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SUBPtENA— Co»if'rf 
Habeas  Corpus  ad  Testificandum — Cont'd 
Persons  in  military  or  naval   service, 

24,  172 
To  whom  applied,  24,  173 
When  writ  maj-  be  granted,  24,  172 
Husband  and  Wife 

Subpoena  in  equity,  24,  186 
Infants 

Decree  in  equity  against  Infant,  24,  180 
Subpoena  in  equity,  24,  185 
Insanity,  inquisition  of,  11,  117 
Justice  of  the  Peace,  12,  501 

Statute,  12,  501 
Legislative  Bodies,  24,  160 
Congress,  24,  160 
English  parliament,  24,  160 
Legislative  bodies  of  municipal  corpo- 
rations, 24,  161 
State  legislatures,  24,  160 
Subpoena  duces  tecum,  24,  174 
Warrant  showing  on  its  facfe  that  there 
is  no  good  cause,  24,  160 
Legislative  bodies  and  other  tribunals, 

24,  169 
Necessity  of  personal  service,  22,  148 
Notary  public,  16,  770 
Oath  of  witness,  24,  178,  179 
Obedience 

Excuse  for  non-attendance,  24,  171 
How  Disobedience  Punished,  24,  170 
Action  for  damages,  24,  170 
Attachment  for  contempt,  24,  171 
Extreme  poverty  as  excuse,  24, 172 
Fines  and  imprisonment,  24,  171 
Reason  for  non-attendance,  24,  171 
Subpoena  duces  tecum,  24,  176 
Patent  law,  18,  31 

Payment  of  Fees  and  Expenses,  2  4,  166 
See  Witnesses. 
Criminal  cases,  24,  167 
Generally,  24,  166 
In  civil  causes,  24,  166 
Person  present  in  court,  24,  166 
Waiver  of  right  by  witnesses,  24,  167 
President  of  the  United  States,  24,  163 
Prisoners 

Subpoena  in  equity,  24,  186 
Privileged  documents,  24,  179 
Refusal  to  Be  Subpoenaed 

Contempt,  3,  783 
Return  of  writ,  24,  168 
Service,  see  infra,  Subpcena  in  Ec(Uity. 
Payment  of  Fees  and  Expenses 

Attachment  for  contempt,  24,  171 
Subpoena  ad  Testificandum,  24,  165 
Bj  private  party,  24,  165 
By  whom  made,  24,  165 
Mode  of  service,  24.  165 
Mode  of  service  in  England,  24,  165 
Mode  of   service  in  United  States, 

Necessity  of  personal  service,  24, 165 
Payment  of  Fees  and  Expenses,  24, 166 

See  Witnesses. 

Criminal  cases,  24,  167 

Generally,  24,  166 
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In  civil  causes,  24,  166 
Persons  present  in  court,  24,  166 
Waiver  of  right  by  witnesses,  24, 
167 
Proof  of  service,  24,  165 
Showing  original   subpoena  to  wit- 
ness, 24,  165 
Time  of  service,  24,  168 
Subpoena  duces  tecum,  24,  174 
Substitute,  24,  184 
Subpoena  ad  Testificandum,  24,  158 
Ambassadors  and  consuls,  24,  163 
At  common  lav?,  24,  159 
At  whose  request  issued,  24,  162 
Definition,  24,  158 
Extra-territorial  courts,  24,  164 
Governor  of  state,  24,  163 
Ho-u)    disobedience   is    punished,    see 

infra,  Obedience. 
How  Enforced,  24,  169 
Attachment,  24,  i6g 
Contempt,  24,  170 
Legislative    bodies    and    other    tri- 
bunals, 24,  169 
What  Must  Be  Shown  to  Obtain  Attach- 
ment, 24,  169 
Duly  summoned,  24,  170 
Materiality  of  witness,  24,  169 
Rule  to  show  cause,  24,  170 
Tender  of  fees  and  expenses,  24, 

170 
Wilfully  absent,  24,  170 
How  issued,  24,  162 
Ho-w  obedience  to  the  turit  enforced,  see 

infra.  Obedience. 
In  civil  cases,  24,  159 
In  courts  of  justice,  24,  159 
In  criminal  cases,  24,  159 
In  whose  name  writ  runs,  24,  162 
Legislative  Bodies,  24,  160 
Congress,  24,  160 
English  parliament,  24,  160 
Legislative  bodies  of  municipal  cor- 
porations, 24,  161 
State  legislatures,  24,  160 
Warrant   showing   on    its   face   that 
there  is  no  good  cause,  24,  160 
President  of  the  United  States,  24,  163 
Public  officers,  24,  161 
Return  of  writ,  24,  168 
Service,  see  infra.  Service. 
Signature,  24,  162 
To  whom  issued,  24,  162 
Under  Statute,  24,  161 

Conferring  power  on  certain  officers, 

24,  161 
Conferring     power     on     particular 

boards,  24,  161 
English  enactment,  24,  i6r 
Examples,  24,  161 
United  States  courts,  24,  164 
Where  the  writ  may  run,  24,  164 
Who  may  be  compelled  to  attend,  24, 
163 
Subpoena  Duces  Tecum,  24,  173;  29,  766 
See   Notice   to   Produce    Papers; 
Production  of  Documents. 
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Action  for  damages,  24,  177  ^ 

By  whom  issued,  24,  174 

Conditional  examination  of  witnesses, 
24,  176 

CorporatiQns,  24,  175 

Definition,  24,  173 

Description  of  Documents  In  Writ,   24, 
177 

Privileged  documents,  24,  179 
Swearing  witnesses,  24,  178 
Telegrams  in  possession  of  company, 

24,  179 
Inherent  power  of  court,  24,  174 
Justice  of  the  peace,  i  2,  501 
Legislative  bodies,  24,  174 
Oath  of  witness,  29,  765 
Obedience  to  writ,  24,  176 
Procedure,  24,  176 
Service  upon  parties,  24,  174 
Supplementary  proceedings,  24,  6j7 
Telegraphs  and  telephones,  25,  884 
Subpoena  in  Equity,  24,  179 
Appearance  of  Defendant,  2  4 ,  186 

Bill  pro  confesso,  24,  186 

General  appearance,  24,  186 

When  appearance  must  be  entered, 
24,  186 
As  matter  of  course,  24,  181 
By  whom  issued,  24,  181 
Definition,  24,  179 
English  practice,  24,  180 
First  process  in  equity,  24,  181 
How  issued,  24,181 
Infants,  24,  180 

Names  contained  in  asubpcena,  24, 181 
Present  extent  of  its  use,  24,  180 
Protection  afforded  by  the  writ,  2  4, 187 
Seal  of  court,  24,  182      * 
Service,  24,  182 

Acknowledgment  of  service,  24,  184 

Agents  and  attorneys  in  fact,  2  4, 185 

Attorneys  and  solicitors,  24,  184 

By  whom  made,  24,  182 

Husband  and  wife,  2  4,  186 

Infants,  24,  185 

Leaving  copy  at  dwelling-house,  24, 
184 

Lunatics,  24,  186 

Manner  of,  24,  183 

Partners,  24,  185 

Personal,  24,  183 

Prisoners,  24,  186 

Time  of,  24,  183 

Within  the  jurisdiction,  24,  183 
Signature  of  clerk,  24,  182 
Subpoena  ad  respondendum,  24,  180 
Subpoena  for  costs,  24,  180 
Subpcena  to  hear  judgment,  24,  180 
Subpoena  to  show  cause,  24,  180 
Teste,  24,  182 
Time  of  issuance,  24,  181 
United  States  practice,  24,  180 
When  issued  before  bill  is  filed,    24, 

181 
Where  the  writ  may  run,  24,  182 
Supplementary  proceedings,  24,  637 
Swearing  witnesses,  24,  179 


Telegram  in  Possession  of  Company,  24, 
179 

Subpoena  Duces  Tecum 
Telegram  in  possession  of  compan3', 

24,  iV9 
Time  of  Service,  22,  114;  24,  168 

Subpcena  in  equity,  24,  183 
To  Procure  the  Attendance  of  Witnesses,  see 
infra.  Habeas  Corpus  ad  Testifi- 
candum ;    Subpcena    ad     Testifi- 
candum. 

See  Subpcena  Duces  Tecum. 
United  States  court,  24,  164;   27,  617 
Variance    between    writ    and    copy,    24, 
166 
SUBROGATION,  2,  837;  24,  187 
See  generally.  Contribution. 
See  Marshaling  Assets. 
Admiralty,   see   infra.   Marine    Insur- 
ance. 

Advances  to  pay  seamen's  wages,  24, 
290 
Aid  Bonds,  ig,  742 

Bonds   indorsed   by  the  governor,  19, 

742 
Lien    created    by    statute    to    protect 

bonds,  I  9,  743 
Where  state  issues  its  own  bonds.  19, 

743 
Bail  in  criminal  cases,  24,  245-247 
Beneficiaries,  Heirs,  Devisees,  Legatees,  aad 
Widows,  24,  277 
Contribution,  24,  279 
Devisee   paying  debt  of   testator,   24, 

279 
Heir  in  general,  24,  278,  279 
Heir  paying  debt  of  ancestor,  24,  278 
Heir  paying  judgment,  24,  278 
Legatee    discharging    claim    against 

estate,  24,  280 
Mortgage   executed   by   guardian,  24, 

277 
Mortgage  executed  to  indemnify  surety 

on  guardianship  bond,  24,  277 
Specific  devisee,  24,  279 
Widow  discharging  lien  on  estate,  24, 

281 
Bills  and  Notes,  2  4 ,  240 

Acceptor  for  value  of  bill  of  exchange, 

2  4,  243 
Assignment  of  purchase-money  notes, 

24,  242 
Before  payment,  24,  243 
Examples,  24,  240-245 
Generally,  24,  240 

Indorsee  subrogated  to  rights  of  trans- 
feror, 24,  240 
Indorser  who  acquired   paper  overdue, 

24,242 
Payment  of  protested  bill  of  exchange, 

2  4 ,  244,  290 
Stranger  taking   up  note  at    maturity, 

24,244 
Transferee     subrogated    to    rights    of 

transferor,  24,  240 
Volunteer  who  pays  a  protested  note, 

24,244 
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BUls  and  Notes — Cont'd 

Where    first    indorser    has   been   dis- 
charged from  liability,  24,  240,  242 
Whether  one  who  pays   protested  bill 
of  exchange  is  a  volunteer,  24,  244, 
290 
Whether  payment  by  indorser  extin- 
guishes note,  24,  240 
Bona  fide  purchaser   for   value   without 

notice,  24,  191 
Bonds,  see  infra,  Aid  Bonds;  Official 
Bonds. 

Whether   payment    by    surety    extin- 
guishes specialty,  see  infra,  Sure- 
ties. 
CaiTlera  of  Goods 

Insurance,  see  infra.  Insurance. 
Claim  defeated  at  law,  24,  192 
Co-Debtors,  24,  234 

Collateral  deposited  with  the  creditor 

by  other  joint  debtors,  24,  235 
Debt  paid  in  depreciated  currency;  24, 

234 
Examples,  24,  234,  235 
Generally,  24,  234 
Right  to  subrogation  againstcO'debtor, 

24,234 
Where  debt  is  compromised,  24,  234 
Compromise 

Compromise  with  creditors,  24,  215 
Compromise  with  debtor,  24,  234 
Co-surety,  24,  227 
Contracts,  see  infra.  Conventional. 
Contribution 

Devisee   paying  debt  of   testator,   24, 

279 
Government's    right   of    priority,    24, 

220,  221 
Where  surety  releases  his  right  to  con- 
tribution, 24,  203 
Conventional,  24,  290 

Advance  at  request  of  one  who  has  in- 
terest in  the  lien,  24,  294 
Agreement  for  subrogation,  24,  291 
Agreement  that  new  security  shall  be 

given,  24,  292 
Agreement  with  creditor,  24,  291 
Agreement  with  debtor,  24,  291 
Generally,  24,  290 
Implied  agreement,  24,  291 
New   security  turning   out   to   be   de- 
fective, 24,  293 
Partial  payment  of  debt,  24,  291 
Paying  off  incumbrance  under  agree- 
ment that  security  shall  be  assigned, 
24,  292  , 

Corporations 

Loan  declared  ultra  vires,  24,  295 
Co-surety,  see  infra.  Sureties. 
Co-surety  speculating  in  common  debt 
to  disadvantage  of  his  fellows,  24,  227 
Co-tenants,  see  infra.  Joint  Tenants 

AND  Tenants  in  Common. 
Creditors 
Judgment,  24,  269 
Assignment,   24,  270 
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Paying  off  prior   incumbrance,   24, 

269,  270 
Payment  not  necessary  for  his  pro- 
tection, 24,  271 
Subrogation    to  rights  of  senior  in- 
cumbrancer, 24,  270  r 
Tender  by  junior  incumbrancer,  24, 
270 
Surety   a   creditor   of  principal,    see 

infra.  Sureties. 
Whose  means   of    recovery  have  been 
destroyed  by  tort  of  third  person,  24, 
194 
Currency,     see     infra,'    Depreciated 

Currency. 
Definition,  5,  205;  6,  719;   24,  187 
Depreciated  Currency 
Co-debtors,  24,234 
Depreciated    currency,   warrants,  etc., 

24,  215 
Devisee,   see   infra.    Beneficiaries, 
Heirs,    Devisees,    Legatees,  and 
Widows. 
Discharge  of  surety  by  failure  of  princi- 
pal creditor  to  enforce  collateral  secu- 
rities, 5,  192 
Dower,  24,  228 

Widow  discharging  lien  on  estate,  24, 
281 
Encumbrances,  see  infra.  Mortgages. 
Enforcement  a  work  of  injustice,  24,  191 
Equitable  right,  24,  191 
Equity  of  redemption,  see  infra.  Mort- 
gages. 
Estoppel,  24,  322 

Execution,  see  infra.  Official  Bonds. 
Executors  and  Administrators,  2  4,  216,  218, 
297 

Advancements  to  creditors,  24,  297 
Advancements  to  distributees,  24,  297 
Advancements  to  legatees,  24,  297 
Discharging  liabilities  for  which  others 

are  chargeable,.  24,  298 
Discharging  obligations  out  of  general 

assets,  24,  298 
Failure  to  assert  righis,  2  4,  298 
Guilty  of  raal-administration,  24,  298 
Lending  money  to  administrator  to  paj- 

debts  of  estate,  24,  295       > 
Making  good  a  fraud  upon    the   estate, 

24,  299 
Paying  debt  of  estate,  7,  314 
Paying  debt  out  of  order  of  priority, 

24,  298 
Representative  paying  debts  out  of  his 

own  means,  24,  297 
Right  to  subrogation,  24,  297 
Testimony   to  establish  claim,  24,  298 
Fiduciaries,  24,  188 

See  infra.  Executors  and   Admin- 
istrators;   Public    Oj'ficers; 
Trusts. 
Generally,  24,  299 
Right  to,  24,  299 
Sureties  of  Fiduciaries,  24,  216 
Devastavit,  24,  216 
Rights  in  general,  24,  216 
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Surety  of  a  guardian,  24,  218 
Trustee  bona  fide  incurring  expense, 

24,  218 
Where  principal  becomes  insolvent, 
24,  216,  217 
Fire  by  Railroad  Locomotive 

Insurance  company,  2,  83S ;  24,  307 
Fire  insurance,  see  infra.  Insurance. 
Foreclosure,  Judicial,   and  Quasi-Judicial 

Sales,  24,  261 

Delaying  payment  of  purchase-money, 
24,  268 

Examples,  24,  261-269 

Forced  sale  of  homestead,  24,  267 

Foreclosure  by  equitable  owner,  8,  :;o8 

Fraud  on  part  of  purchaser,  24,  268 

Generally,  24,  261 

Grantee  of  purchaser,  24,  266 

Invalid  execution  sale,  24,  268 

Invalid  sale,  24,  257,  258,  262 

Purchaser  at  administrator's  sale,  24, 
262 

Purchaser  at  foreclosure  sale,  24,261, 
262 

Purchaser  at  guardian's  sale,  24,  262 

Purchaser  at  judicial  sale,  24,  262 

Purchaser  aware  of  invalidity  of  sale, 
24,  268 

Rights  of  purchasers,  24,  261 

Statute  making  an  invalid  sale  of  home- 
stead a  misdemeanor,  24,  268 

When  claimants  by  subrogation  should 
be  made  parties,  8,  226 

Whether   purchasers    are    volunteers, 
24,  262 
Fraudulent  Conveyance 

Voluntary    conveyance    by   principal, 
24,  203 
General  Principles,  24,  187 

Bona  fide  purchaser  for  value  without 
notice,  24,  191 

Carriers  of  goods,  24,  i8g 

Cases  most  frequently  occurring  in 
whicli  right  of  subrogation  is  de- 
manded, 24,  188 

Claim  defeated  at  law,  24,  192 

Creditor  whose  means  of  recovery 
have  been  destroyed  by  tort  of  third 
person,  24,  194 

Enforcement  a.  work  of  injustice,  24, 
191 

Equitable  right,  24,  191 

Fiduciary,  24,  18S 

Generally,  24,  189 

Heir,  devisee,  legatee,  or  widow,  24, 
188 

Ignorance  of  the  right,  24,  192 

Illegal  conduct  of  claim,  24,  193 

Inequitable  conduct  of  claim,  24,  193 

Infants,  24,  188 

Negligence  of  claim,  24,  193 

One  ultimately  liable  for  debt  dis- 
charged, 24,  192 

Personal  representative,  24,  188 

Persons  interested  in  incumbrances, 
24,  188 

Purchaser,  24,  188 
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Substitute  standing  in  place  of  party 
to  whose  rights  he  succeeds,  24,  192 
Surety,  24,  188 
When    right   to   subrogation    becomes 

complete,  24,  200 
Where  to  allow  it  would  be  a  substan- 
tial wrong,  24,  190 
Whether  founded  on  contract,  24,  192 
Wrong  of  claim,  24,  193 
Government,  see  infra,  Priorities. 
Sureties  on  Obligations  to  Government, 
2  4 ,  345 

Bail  in  criminal  cases,  24,  245,  247 
Examples,  24,  245-248 
In  England,  24,  246 
Persons   discharging  tax   liens,  24, 

247 
Statutes  entitling  sureties  upon  bonds 

to  government  .priorities,  24,  245 
Surety'  and   principal   not  bound   hy 
same  bond,   24,  245 
Guarantee  insurance,  9,  67 
Guarantors,  24,  232 
Examples,  24,  232-234 
Generally,  24,  232 
Guarantor    of    promissory    note,    24, 

232 
Note  secured  by  mortgage,  24,  232 
Guardian  and  ward,  24,  218 
Heir,    devisee,   legatee,   or   widow,   24, 

188 
Heirs,    see    infra,    Beneficiakiks, 
Heirs,    Devisees,    Legatees,    and 
Widows. 
Homestead 

Statute  making  it  a  misdemeanor  for 

administrator  to  sell,  24,  268 
Subrogation    of    junior   mortgagee   to 
waiver  of  homestead  in  senior  mort- 
gage, 24,  273 
Hotu  far   subrogation    -will  be  carried, 

see  infra.  Sureties. 
Husband  and  Wife 
Necessaries,  24,  2S6 
At  law,  24,  289 

Conflict  of  authority,  24,  286-2S9 
Distinction  between  money  advanced 
to  buy  necessaries,  and  furnishing 
necessaries,  24,  289 
Examples,  24,  288-290 
Generally,  24,  286 
In  equity',  24,  289 

Whether  one  who  advances   money 
for,  is  entitled  to  subrogation,  24, 
286 
Whether  one  who  advances   money 
to  wife  for  necessaries  is  a  volun- 
teer, 24,  286 
Wife  as  Surety,  24,  228 
Examples,  24,  228,  229 
Generally,  24,  228,  229 
Unincumbered  estate,  24,  228,  229 
Wife  joining  in  mortgage,  24,  228 
Wife  relinquishing  dower,  24,  228 
Wife's  right  to  subrogation,  2  4 ,  228 
Ignorance  of  the  right,  24,  192 
Illegal  conduct  of  claim,  24,  193 

Vol.  II. 


Subrogation, 


INDEX-DIGEST. 


Subrogation 


SUBROGATION— Co»^W 
Incumbrances,    see    infra.   Creditors; 
Mortgages. 

Rigbt  of  Party  Fajnng  off  to  Subrogation, 
2  4,  248 

See  infra.  Beneficiaries,  Heirs, 
Devisees,  Legatees,  and  Wid- 
ows ;    Foreclosure,   Judicial, 
AND  Quasi- Judicial    Sales  ; 
Vendor  and  Purchaser. 
Examples,  24,  248-253 
Generally,  24,  2,).8 
Interest  of  partj'in  property',  24,  252 
Lessee,  24,  252  , 

Inequitable  conduct  of  claim,  24,  193 
Infants,  24,  188 
Insolvency 

Where    fiduciary's   principal    becomes 

insolvent,  24,  217 
Where  surety  is  indebted  to  principal, 
24,  203 
Insurance,  17,  559;  23,  301 

See  infra,  Marine  Insurance. 
Accident  insurance,  i ,  93 
Company   must    sue   in   name   of   in- 
sured, 2,  840 
Insurance  of  Mortgaged  Property,    15, 
806,  809;  24,  316 
Examples,  24,  316-319 
Insurance    company's    right   to,  24, 

316 
Policy    containing    stipulation    that 
insurer  shall  be  subrogated,  to  the 
mortgagee's  rights,  24,  31S 
Subrogated   to  rights  of  mortgagee, 

24,  316 
Where   mortgagee   procured   insur- 
ance, 15,  806,  809;  24,  316 
Where  mortgagor  is  liable  for  pre- 
mium, 24,  318 
Where    mortgagor    pays    premium, 

24,  318 
Life  Insurance,  2,  838;  24,  319 

Death  caused  bj'  wrongful  act,  2, 
838;  24,  319 

Payment  of  insurance  as  a  defense  to 
action  against  wrongdoer,  24,330 

Whether  insurer  entitled  to  subro- 
gation, 2,  838;   24,  319 
Negligence  of  gas  companies,  8,  1290 
Subrogation   Against    Carriers,    2,   837, 

838;  24,  189,301 

Admiralty  courts,  24,  305 

Between  Railway  Company  and  Insur- 
ance Company 

Where  fire  is  caused    by  railway, 
2,838;   24,  307 

Carrier's  defense,  24,303 

Clause  in  bill  of  lading  whereby  car- 
rier claims  benefit  of  insurance,  2, 
838 

Examples,  24,  301-306 

Express  contract  between  owner  and 
carrier  of  goods,  24,  301 

Generally,  24,  301 

Goods  lost  or  damaged  through  neg- 
ligence of  carrier,  24,  301 
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Insurance  for  benefit  of  carrier,  24, 

301 
Name    in   whom    action    should   be 

brought,  24,  305 
Privity  between  insurer  and  carrier, 

24,  305 
Relation  of  joint  tort  feasor,  24,  305 
Satisfaction  from  insurance  company 

as  defense  to  action  against  carrier, 

24,  304 
Stipulation    that   insurance  shall  be 

subrogated   to  owner's  right,   24, 

301 
What    defense  carrier   may   set    up, 

24,  30s 
Subrogation  Against  Tort  Feasors,  2  4 ,  306 
Action  for  portion  of  claim  only,  24, 

3" 
Defense  of  wrongdoer,  24,  310 
Duty  to  account  to  insurance  com- 
pany for  satisfaction  obtained  from 
other  torts,  24,  310 
Examples,  24,  306-311 
Fires  caused  by  railroad  locomotives, 

2,  838;   24,307 
Generally,  24,  306-311 
Insurance  company  standing  in  place 

of  insurer,  24,  306 
In   whose    name    action   should    be 

brought,  24,  308 
Owner  must  be  iaWy  indemnified  for 

the  loss,  24,  309 
Payment  by  insurer  as  defense,  24, 

310 
Release    of    damages    executed    by 

wrongdoer,  24,  309 
Right  of  insurance  company  against 
wrongdoer,  24,  306 
Joint  Tenants  and  Tenants  in  Common,  2  4, 
236 

Co-tenant  paying  taxes,  24,  248 
One  of  two  joint  purchasers  of  land, 

24,  236 
When   co-tenant  entitled   to  subroga- 
tion, 24,  236 
Where  one  of  several  tenants  in  com- 
mon pays  off  a  lien,  24,  236 
Judgment 

Creditors,  see   infra.  Creditors. 
Whether  payment    by    surety    extin- 
guishes specialty,    see  infra.  Sure- 
ties. 
Officer  paj'ing,  24,  299,  300 
Surety  Paying,  12, '150a 

Indorser  of  negotiable   papers,     12, 

150* 
Officer  liable    to  judgment   creditor 
for  neglect,  12,  150* 
Judicial  Proceedings 

As   to  successive  sureties  in   judicial 
proceedings,  see  infra.  Sureties. 
Judicial  Sales,  1 2 ,  231 

See   infra.  Foreclosure,  Judicial, 
AND  Quasi-Judicial  Sales. 
Legatees,    see    infra.    Beneficiaries, 
Heirs,    Devisees,    Legatees,  and 
Widows. 
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Life  Insurauce,  see  infra.  Insurance. 
Subrogation    of     insurance    company 

where  railroad  company  has  caused. 

death  of  insured,  2,  838 
Limitation  of  Actions,  24,  322 
Examples,  24,  332,  323 
Generally,  24,  322 
When  statute  begins  to  run,  24,  323 
When   statute   begins   to  run   against 

surety,  24,  323 
Where  surety   pays  judgment  against 

himself  and  principal,  24,  322 
Loss  and  Enforcement  of  Right,  2  4 ,  320 
See  infra,  LiMiTATiox  OF  Actions; 

Pleading,    Parties,    and    Prac- 
tice; Waiver. 
Marine  Insurance,  24,  311 

Against  party  primarily  liable  for  loss 

of  vessel,  24,  313 
Examples,  24,  311-316 
Insurer's  right  to  freight  earnings  after 

abandonment,  24,  315 
In  whose   name  insurer  may  sue,  24, 

305.  315 
In  -whose  name  suit  should  be  brought, 

24>  305.  3i,'5 

Name  in  which  action  should  be 
brought,  24,  316 

Owner  who  has  been  fully  indemni- 
fied, 24,  314 

Rejection  of  proffered  abandonment, 

24,315     - 
Rights  acquired  the  same  as  assured, 

24,315 

Subrogation  to  rights  of  owner,  24,  313 

Underwriter's  right,  24,  311 

Where  owner  has  not  been  fully  in- 
demnified, 24,  314 

Where  ship  is  abandoned   at  sea,  24, 

311 
Whether  abandonment  is  necessary  to 
underwriter's  right,  24,  313 
Married  women,  24,  228 
Marshaling,  24,  275 
Marshaling  assets,  14,  693,  696 
mistake,  24,  284 

Mistalce  of  fact,  24,  284 
M.istake  of  law,  24,  2S4 
Whether  payment  under  makes  one  a 
volunteer,  24,  2S4  » 

Mortgages,  1 5 ,  864 ;  24,  249 

Advancing  money  to  pay  oil,  2  4 ,  296 
Assignment    of     mortgage    debt,    15, 

866 
Assignment  of  mortgages,  24,  250 
By  express  contract,  i  5,  864 
By  operation  of  law,  15,  864 
Co-guarantor,  15,  865 
Co-surety,  i  5.  865 
Creditor,  15,  8r-8 
Equity  of  Redemption,  2  4 ,  259 

Assignee    of   equity    who   pays    and 

takes  up  several  notes,  24,  261 
Examples,  24,  259,  261 
Failure  of  purchaser's  title,  24,  260 
Generally,  24,  259 
Merger  of  the  mortgage,  24,  261 
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Mortgage  paid  and  canceled  by  pur- 
chaser of  equity  of  redemption,  a  4, 
260 

Purchaser  of  an  equity  of  redemp- 
tions rights,  24,  259 

Sale  of  equity  of  redemption  upon 
exfecution,  24,  261 

Subject  to  payment  of  mortgage  debt, 
24,  259,  260 
Examples,  15;  867-869;  24,  248-253 
Executors  and  administrators,  .1  5,  86S 
Formal  discharge  of  mortgage  by  cred- 
itor, 24,  296 
Generally',  24,  249 
In    favor   of    mortgagor   himself,    15, 

866 
In  personam,  24,  277 
Insurance  of  Mortgaged  Property,  i  5 ,  806, 

809;  24,  316 

Examples,  24,  316-319 

Insurance  company's  right  to,  24,  316 

Policy  containing  stipulation  that  in- 
surer shall  be  subrogated  to  the 
mortgagee's  rights,  24,  318 

Subrogated  to  rights  of  mortgagee, 
24,  316 

Where  mortgagee  procures  insur- 
ance, 24,  316 

Where  mortgagor  is  liable  for  pre- 
mium, 24,  318 

Where  mortgagor  pays  premium,  2  4, 
318 
Invalid  mortgages,  15,  869 
In  whose  favor  right  exists,  i  5 ,  864 
Joint  mortgagor,  i  5,  865 
Junior   and    senior   incumbrancer,  15, 

865 
Junior  Mortgagees,  2  4 ,  269 

Agreement  by  prior  mortgagee  and 
mortgagor,  24,  273 

Assertion  of  right  against  interven- 
ing  bona  fide    purchasers,  24,  272 

Co- mortgagees,  24,  274 

Failure  to  protect  himself  by  pur- 
chase at  foreclosure  sale,  24,272 

Junior  mortgagee  paying  off  incum- 
brance, 24,  269 

Marshaling  securities,  24,  275 

Necessity  of  junior  incumbrancer 
taking  formal  assignment,  24,  270 

Paying  off  incumbrance  which  does 
not  cover  property  embraced  by 
mortgage,  24,  272' 

Payment  not  necessary  for  his  pro- 
tection, 24,  271 

Payment  of  an  instalment  of  a  prior 
mortgage,  24,  273 

Payment  of  taxes,  24,  274 

Prior  incumbrance  embracing  other 
property,  24,  273 

Taking  of  new  mortgage  by  junior 
incumbrancer,  24,  jy.). 

Tender  by  junior  incumbrancer,  24, 
270 

Time  when  junior  incumbrancer  may 
foreclose  senior  incumbrance,  24, 
274 
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SUBROGATION— Cowif'rf 

Mortgages — Cont'd 

Junior  Mortgagees — Confd 

Waiver  of  homestead  right  in  senior 

mortgage,  2  4,  273 
What  must  be  paid   by  junior  mort- 
gagee, 24,  273 
Where   prior  mortgage    stands    dis- 
charged of  record,  24,  271 
Whether  acceptance  of  new  security 
is  waiver  of  right,  24,  321 
Junior  mortgagees  pacing   assessment, 

24,  252 
One  voluntarily   paying  off  mortgage 

by  request  of  mortgagor,  1 5 ,  866 
Partner,  15,  867 
Party  paying  mortgage  not  a  surety  for 

debt,  24,  251 
Payment  by  person  not  primarily  liable, 

1  5,  864 

Payment  of  mortgage  under  agreement 
for  a  new  mortgage,  i  5 ,  866 

Principal  and  surety,  1 5 ,  865 

Principal  creditor,  15,  866 

Purchaser,  i  5 ,  868 

Relationsiiip  between  the  parties,  15, 
86s 

Renewal  of  mortgage,  1 5 ,  867 

Rights  of  junior  incumbrancer,  15, 
867 

Riglits  of  party  interested  in  lien,  24, 
249 

Rights  of  redeeming  party,  24,  248-252 

Subrogation  inequitable,  i  5,  865 

Voluntary  payment  at  request  of  mort 
gagor,  1 5  ,  866 

Where  mortgagor  pays  after  convey- 
ance by  him  of  the  mortgaged  prop- 
erty, 15,  867 

Widow  paying  off  lien,  24,  249 
Multiplicity  of  suits,  24,  201 
NecesBarles,  24,  286 

At  law,  24,  289 

Conflict  of  authority,  24,  286-289 

Distinction  between  money  advanced 
to  buy  necessaries  and  furnishing 
necessaries,  24,  289 

Examples,  24,  288-290 

Generally,  24,  286 

In  equity,  24,  289 

Whether  one  who  advances  money  for 
wife  is  entitled  to  subrogation  ,24,  286 

Whether  one  who  advances  money  to 
wife    for  necessaries  is  a  volunteer, 

2  4 ,  286 

Negligence  of  claims,  24,  193 
Official  Bonds,  24,  218 

Bonds  of  government  ofBcials,  24,  220 
Contribution,  24,  220 
Examples,  24,218-223 
Failure  to  make  out  return  of  an  exe- 
cution, 24,  219 
Generally,  24,  218 
Government's  right  of  priority,    24, 

220,  221,  660 
Rights  in  respect  to  indemnity  bond, 
24,  218 
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Seizure  of  property  not  liable  to  exe- 
cution, ,24,  218 

Tax  collector,  24,  222 
Of  sureties  of  sheriff  to  his  rights  against 

deputy,  5,  631 
One  ultimately  hable  for  debt  discharged, 

24,  192 
Parties,  24,  305,  315,  323 
Partnership,  17,  1212;  24,  237 

Adjustment   of   partnership   accounts, 
24,  238 

Creditor  who  loans  money  to  surviving 
partner,  24,  239 

Examples,  24,  237—240 

Lien  on  separate  estate  of  co-partner, 
24,  237,  238 

Payment  by  partner  after  dissolution 
of  firm,  24,  237 

Retiring  partner  as  surety  for  remain- 
ing partners,  24,  239 

Retiring   partner   indemnified    by    re- 
maining partners,  24,  239 

When  partner  entitled  to  subrogation, 

24,  237 
Payment,  see  infra,  Depreciated  Cur- 
rency;  When  Right  to  Subroga- 
tion Becomes  Complete. 
Whether   fayment    of    surety    extin- 
guishes specialty,  see   infra.  Sure- 
ties. 
Payment  of  taxes,  see  infra.  Taxes. 
Personal  Bepresentatiye^,  24,  188 

See  infra,  ExECUTpRS  and   Admin- 
istrators. 
Persons  advancing  money  to  pay  debts 
of  others,  see  infra.  Conventional  ; 
Beneficiaries,    Heirs,    Devisees, 
Legatees,   and   Widows;    Volun- 
teers AND  Strangers. 
Persona  Interested  In  Incumbered  Estates, 
24,  188,  248 

See     infra.   Creditors;     Foreclo- 
sure, Judicial,  and  Quasi-Judi- 
cial Sales;  Mortgages;  Vendor 
and  Purchaser, 
Examples,  24,  248-253 
Generally,  24,  248 
Interest  of  party  in  property,  '24,  252 
Lessee,  24,  252 
Pleading,  Parties,  and  Practice,  24,  323 
Examples,  24,  323-325 
Generally,  24,  323 
Practice,  24,  323 

Preferred  claims  against  estates  of  dece- 
dents, 5,  242 
Priorities 

Executors  and  administrators,  24,  298 
Executors  paying  out  of  order,  24,298 
Ck>vernment's  Priorities 

Contribution,  24,  220 
Sureties  on  obligations  to  government, 
see  infra.  Government. 
Profit  by  surety,  24,  215 
Public  Officers,  24,  299 
Common  law,  24,  300 
Failure  to  discharge  ofKcial  duty,  24, 
299 
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Failure  to  make  execution,  24,  299 

Failure  to  take   assignment   of  judg- 
ment, 24,  300 

Officer  liable  for  judgment,  24,  299 

Officer   voluntarily  paying   debt,    24, 
300 

Payment  of  judgment  debt  by  officer, 
24,  299 

Recovery  of  money  paid   on  his  own 
breach  of  duty,  2  4 ,  300 

When  entitled  to  subrogation,  24,  299 
Purchase    at    Foreclosure,    Judicial,    and 

Quasi-Judicial  Sales 

Subrogation  of  vendee  at  administra- 
tive sale  to  rights  of  creditors,  5 ,  303 
Purchase-money  mortgages,  i  9 ,  583 
Purchaser,  24,  188 
Kailroad  Bonds,  i  g,  742 

Examples,  19,  742 

Generally,  i  9,  742 

Indorsement  of  bonds  by  governor,  i  g, 
742 

Lien  created  by  act  of  legislature,  19, 

743 

State  aid  bonds,  i  g,  742 
Redemption  of  mortgages,  24,  248,  253 
Revenue  laws,  24,  245-247 
Satisfaction  of  debt,  see  infra,   When 

Right    to    Subrogation    Becomes 

Complete. 
Seajnen's  Wages 

One  who  pays  wages  of  seamen,  24, 
290 
Set  Off,  24,  214 

Equitable  defenses,  24,  215 

Generally,  24,  214 

Same  transaction,  24,  214 

Separate  transaction,  24,  214 

Where   sureties   have   iiad   set-oflf  al- 
lowed, 24,  215 

Whether  surety  may  avail  himself  of 
right,  24,  214 
Sheriffs,  22,  564 

See  infra,  Official  Bonds. 

Examples,  2  2 ,  564 

Keeping  judgment  open   for  his  own 
benefit,  22,  564 

The  creditor's  rights,  22,  564 
SheriflPs  sales,  2  2  ,  666 
Specialties 

^\s  to  ■whether  payment  by  surety  ex- 
tinguishes specialty,  see  infra.  Sure- 
ties. 
Speculating  in  obligations  of  principal, 

24,  215 
States,  see  infra.  Priorities. 

Sureties  on  obligations  to  government, 
see  infra.  Government. 
Stay  of  proceedings,  23,  543 
Strangers,    see     infra.    Volunteers; 

Volunteers  and  Strangers. 
Substitute  standing  in   place  of  party  to 

whose  rights  he  succeeds,  24,  192 
Successive  Sureties  In  Judicial  Proceedings, 

24,  229 

See  infra,  Sureties. 

Examples,  24,  229-233 
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Exception  to  the  rule,  24,  232 

General  rule,  24,  229 

In  Louisiana,  24,  231 

Principal    appealing    from   judgment, 

24,  230 
Principal  giving  absolute  bail  to  stay 

execution,  24,  230 
Subrogated  to  rights  of  creditor  against 

prior  surety,  24,  229 
Where  prior  surety  has  interest  in  pur- 
pose, 24,  232 
Sureties,  24,  188,  194 

See  infra.  Guarantors  ;  Joint  Ten- 
ants AND  Tenants  in  Common  ; 

Partnership. 
A  creditor  of  principal,  24,  202 
Actual  possession  of  all  securities,  24, 

199 
Co-Debtors,  24,  234 

Collateral  deposited  with  creditor  by 
other  joint  debtors,  24,  235 

Debt  paid  in  depreciated  currency, 
24,  234 

Examples,  24,  234,  235 

Generally,  24,  234 

Right    to   subrogation    against    co- 
debtor,  24,  234 

Where  debt  is  compromised,  24,  234 
Compelling  principal  to  turn  over  his 

property  to  a  receiver,  24,  197 
Co-Sureties,  24,  226 

Compromise,  24,  227 

Rights  against  co-surety,  24,  226 

Speculating  in  common  debt  to  dis- 
advantage of  co-surety,  24,  227 
Creditor  cancelling  security,  24,  199 
Examples,  24,  194-200 
Exhausting  collateral  securities,  24,  ig8 
For  instalment,  24,  199 
For  part  of  debt,  24,  199 
General  principles,  24,  194 
Greater  rights  than  those  of  creditor, 

24,  199 
How  far  Subrogation  Will  Be  Carried,  2  4 , 

See  Suretyship. 

Compromise  with  creditor,  24,  215 

Depreciated   currency,   warrants,  or 
notes,  24,  215 

Indemnification,  24,  215 

Profit,  24,  215 

Set-ofi,  24,  215 

Speculating  in  principal's  obligations, 
24,  2x5 
Interest  of  third  party,  24,  199 
Limitations  of  Actions 

Examples,  24,  322,  323 

When  statute  begins  to  run,  24,  333 

Where  surety  pays  judgment  against 
himself  and  principal,  24,322 
Parties  to  bills  and  notes,  see   infra. 

Bills  and  Notes. 
Right  against  person  claiming  under 

principal,  24,  197 
Right  to  follow  security  in  the  hands 

of  persons   chargeable  with   notice, 

24,  197 
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SUBROGATION— Co»/'rf 

Sureties — Cont'd 

Set-Off,  24,  214,  215 

Equitable  defenses,  24,  215 
Generally,  24,  214 
Same  transaction,  24,  214 
Separate  transaction,  24,  214 
Whether   surety  may    avail  himself 
of  the  right,  24,  214 

Subrogation  not  necessary  for  protec- 
tion of,  24,  199 

Surety  a  Creditor  of  Principal 
Bona  fide  purchaser,  24,  202 
Equitable  doctrine,  24,  202 
Examples,  24,  203,204 
Generally,  24,  202 
Principal  insolvent,  24,  203 
Surety  indebted  to  principal,  24,  203 
Surety  releasing   right  of   contribu- 
tion, 24,  203 
Voluntary  conveyance  by  principal, 
24,  203 

Sureties  on  obligations  to  government, 
see  infra,  Government. 

Surety  of  surety,  24,  226 

Surety  stands  in  place  of  creditor,  24, 
199 

Surety  to  indemnify  creditors,  24,  194 

Time  when  right  rises,  24,  194 

What  securities  surety  entitled  to,  24, 
198 

When    Right    to    Subrogation    Becomes 
Complete,  24,  200 

Creditor's  permitting  sureties  to  re- 
sort to  subrogation   before  debt  is 
satisfied,  24,  201 
Creditor's  right  to  actual   paj'ment, 

24,  201 
Exception  to  the  general  rule,   24, 

201 
Full  satisfaction  of  the  debt,  24,  200 
Multiplicity  of  suits,  24,  201 
Part   paid   by    surety    and   part   by 

principal,  24,  202 
Payment  not  in  money,  24,  202 
Surety  for  part  of  debt,  24,  202 
Tender  of  payment,  24,  201 

Where  securities  held  by  creditor  have 
been  applied  to  the  debt,  2  3',  198 

Where  there   is  no   right  to  subroga- 
tion, 24,  198 

Wbether  Payment  by  Surety  Extinguishes 
Specialty,  24,  204 
Civil  law,  24,  205    I 
Early  English  doctrine,  24,  204 
English  statutes,  24,  205 
In  Alabama,  24,  213 
In  Arkansas,  24,  206 
In  Delaware,  24,  206 
In  Georgia,  24,  206 
In  Illinois,  24,  206 
In  Indiana,  24,  206 
In  Iowa,  24,  207 
In  Kansas,  24,  207 
In  Kentucky,  24,  207 
In  Louisiana,  24,  208 
In  Maine,  24,  213 
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In  Maryland,  24,  208 

In  Massachusetts,  24,  214 

In  Michigan,  24,  208 

In  Minnesota,  24,  208 

In  Mississippi,  24,  208 

In  Missouri,  24,  209 

In  Nebraska,  24,  209 

In  Nevada,  24,  214 

In  New  Hampshire,  24,  209 

In  New  Jersey,  24,  209 

In  New  York,  24,  209 

In  North  Carolina,  24,210 

In  Ohio,  24,  210 

In  Pennsylvania,  24,211 

In  South  Carolina,-^  24,  2ir 

In  Tennessee,  24,  211 

In  Texas,  24,  212 

In  United  States,  24,  206 

In  Vermont,  24,  214 

In  Virginia,  24,  212 

In  Wisconsin,  24,  213 

Modern  English  rule,  24,  205 

Payment  by  surety  extinguishes  the 

security,  24,  213 
Specialty  enforced  by  surety,  2  4 ,  204 
Specialty   or    judgment     not   extin- 
guished, 24,  206 
United  States  circuit  court,  24,  213 
Wife  as  surety,  see  infra.  Husband 
AND  Wife. 
Sureties  indebted  to  principal,  24,  203 
Sureties  of  fiduciaries,  see  infra.  Fidu- 
ciaries. 
Sureties  of  vendor  and  vendee  of  lands, 
see  infra.  Vendor  and   Purchaser. 
Sureties   on    official    bonds,    see    infra. 

Official  Bonds. 
Taxes,  II,  220;  24,  274 

Creditor  paying  taxes  on  debtor's  prop- 
erty, 24,  249 
Incumbrancer  who  pays  taxes,  24,  274 
Purchaser  at  void  tax  sale,  24,  257 
Tax  collector  advancing  money  to  pay 
taxes  of  delinquent,  24,  247 
Tender 

By  junior  incumbrancer,  24,  270 
Tender  of  amount  by  surety,  24,  201 
Torts 

Executors  and  administrators,  24,  298- 
Representative     making     good    fraud 

upon  estate,  24,  299 
Subrogation    against   tort  feasor,  see 
infra.  Insurance. 
Towage,  26,  95 
Trusts,  24,  216,  218 

Trustee  removing  prior  incumbrance, 
24,  299 
Ultra  vires,  27,  375 
United  States,  see  infra.  Priorities. 
Sureties  on  obligations  to  government, 
see  infra.  Government. 
Vendor  and  Purchaser,  24,223 

Assignment  of  purchase-money  notes, 

24,  242 
Examples,  24,  223-226 
Generally,  24,  223 

Payment  by  one  joint  pu  rchaser,  2  4 ,  236 
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PurcliaBer  of  Incumbered  Property,  24, 

253 

Claims  must  be  enforceable,  24,251, 

25s 

Examples,  24,  253-259 

Generally,  24,  253 

Purchaser  at  void  executor  and  ad- 
ministrator's sale,  24,  258,  259 

Purchaser  at  void  tax  sales,  24,  257 

Purchaser  succeeds  to  rights  of  ven- 
dor, 24,  259 

Purchaser's  title  failing,  24,  257,  258 

Purchaser's   title    subsequently    fail- 
ing. 24,  253 

Right   to   subrogation   when  person 
pays  off  incumbrance,  24,  253 

Vendor's  claim  against  prior  vendor, 
24,  259 

Where  purchase-money  has  been  ap- 
plied for  payment  of  liens,  24,  257 

Where  purchaser  expressly  assumes 
to  pay  incumbrance,  24,  255 
Sub-purchaser  of  part  of  the  tract,  24, 

Surety  for  purchase  price  of  land,  24, 

223 
Vendor's  lien  on  land,  24,  223 
Vendor's  Lien,  24,  223,  294;  28,  169,  170, 
172 
Advances  upon  defective  securities,  2  4 

294 
Conventional  subrogation,  24,  294 
Discharge  by  joint  tenant,  24,  236 
Express  Beseryation,  2  8 ,  192 

Co-purchasers,  28,  192 

Examples,  28,  192 

In  general,  28,  192 

Sureties,  28,  192 
Formal  discharge  of  mortgage,  24,  296 
Implied  agreement,  24,  294,  296 
Lending  money  to  administrator  to  pay 

off  debts  of  estate,  24,  295 
Loan    to    corporation    declared    ultra 

vires,  24,  295 
Payment    of     purchase-money   at   in- 
stance of  vendee,  24,296 
Volunteers 

Payment  of  a  protested  bill   or   note, 

24,244 
Payment  of  note  at  maturity,  24,  244 
Volunteers  and  Strangers,  24,  281 
See  infra.  Conventional. 
Advance  at   request  of  one  interested 

in  lien,  24,  294 
Civil  law,  24,  2S2 

Contracts  for,   see   infra,   Conven- 
tional. 
Examples,  24,  281-297 
General  rule,  24,  281 
Illustrations   of  who  are   and  who  are 

not  volunteers,  24,  286 
Judgment   paid    with    money   of  third 

party,  24,  287 
Loan  of  money  to   another  to   pay  a 

debt,  24,  283 
Mistake  of  fact,  24,  284 
Mistake  of  law,  24,  284 
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Money  advanced  to  wife  to  expend  for 

necessaries,  24,  286 
No  obligation   on  part  of  person   pay- 
ing, 24,  281 
Party  paying  debt  for  which   he  sup- 
poses himself  to  be  liable,  24,  284 
Payment  of  protested  bill  or  note,  24, 

290 
Payment  of  wages  of  seamen,  24,   290 
Persons  having  an  interest  to  protect, 

24,  285 
Subrogation  in  admiralty,  24,  290 
Voluntary  payment  of  debt  due  vendor 

of  land,  24,  287 
Whether  entitled    to   subrogation,  24, 

281 
Who  are  volunteers,  24,  285 
Who  are  volunteers  and  strangers,  24, 
283 
Waiver,  24,  320;  28,  560 

Acceptance    by    surety   of    indemnity 

from  stranger,  24,  321 
Acceptance  of  new  securities  by  a  jun- 
ior incumbrancer,  24,  321 
Between  sureties,  28,  562 
Enforcement     resulting    in    injury    to 

others,  24,  320 
Estoppel  in  pais,  24,  322 
Examples,  24,  560-562 
Expressly,  28,  560 
Express  waiver,  24,  320 
Implied  waiver,  24,  320;  28,  560 
Negligence  and  laches,  24,  320 
Paj'mSnt   by   surety   without   compul- 
sion, 24;  321 
Surety  renewing  note  with  his  princi- 
pal, 24,  322 
Taking  security,  2  8 ,  560 
Wlien  Klght  to  Subrogation  Becomes  Com- 
plete, 24,  200 
See  infra.  Sureties. 
Whether  founded  on   contract,  24,  192 
Who  Entitled,  24,  194 

See  infra.  Fiduciaries  ;  Insurance  ; 
Personal     Representatives; 
Persons    Advancing   Money   to 
Pay  Debts  of  Others;  Persons 
Interested   in   Incumbered   Es- 
tates ;  Sureties. 
Widows,    see    infra,    Beneficiaries, 
Heirs,    Devisees,    Legatees,    and 
Widows. 
Wife  as  surety,  see  infra.  Sureties. 
Wrong  of  claim,  24,  187 
SUBSCRIBE,  24,325 

SUBSCRIBING  WITNESS,   see    Attes- 
tation; Wills;  Witnesses. 
SUBSCRIPTION  LIST,  13,  913;  16,  491 
SUBSCRIPTIONS,  24,  326 

See  Municipal  Securities;  Stock. 
Municifal  aid    bonds,   see  Municipal 

Aid  IJonds. 
Municipal  subscriptions,  see  Municipal 

Securities. 
Stock,  see  Stockholders. 
Acceptance,  24,  326 

See  infra.  Implied  Acceptance. 
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SUBSCRIPTIONS— CosifV 
Acce;ptance —  Cont'd 

Necessity  of   express  acceptance,   24, 
328 
Actions,  24,  339 
Evidence,  24,  341 
Measure  of  recovery,  24,  341 
Parties,  24,  339 
Pleading,  24,  340 
Bills  and  notes,  2,  360 
Building  contracts,  29,  988 
Conditional,  see  infra,   Performance 

OF  Condition. 
Conditions 

Parol  evidence  to  show  that  subscrip- 
tion was  not  intended  to  be  binding 
until  performance  of  conditions,  23, 
791 
Consideration,  see  infra.  Performance 
OF  Condition. 
Bestowing  Labor  or  Incurring  Liability, 

24,  331 

Erection  of  a  building,  24,  333 
Erection  of  bridge,  24,  333 
Generally,  24,  331 
Labor  bestowed,  24,  333 
Liability  incurred,  24,  331 
Materials  furnished,  24,  333 
Money  advanced,  24,  332 
Money  borrowed  in  faith  of,  24,  332 
Money  expended,  24,  332 
When  subscribers  are  bound,  24,331 
Promise  of  each  subscriber,  24,  327 
Construction  of  contract,  24,  336 
Death,  24,338 
Definition,  24,  326 
Evidence,  24,  341 

For  Public,  Charitable,  EeUglous,  or  Educa- 
tional Purposes,  24,  326 
Implied,   acceptance,     see    infra.    Im- 
plied Acceptance. 
Acceptance,  24,  326,  327 
Express  acceptance,  24,  326 
Validity,  8,  1314;  24,326 
Fraud,  24,  334 
Implied  Acceptance,  24,  327 

By  besto-wing  labor  or   incurring  lia- 
bility, see  infra.  Consideration. 
By  performance  of  condition,  24,  328 
By  whom  implied,  24,  328 
Generally,  24,  327 

Moral  obligation  of  subscriber,  24,  328 
Necessity  of  express  acceptance,  24, 

328 
Promise  for  each  suBscriber  as  a  con- 
sideration   for  the    promise  of   the 
others,  24,  327 
Validity,  24,  327 
Incurring  liability,  see  infra.  Consid- 
eration. 
Insanity,  24,  338 
Instruction,  examples  of,  11,  268 
Labor,  see  infra.  Consideration. 
Nature  of  Liability,  24,  335 

Responsibility  for  sum  promised  by  co- 
subscriber,  24,  335 
Severally  liable,  24,  335 


Parties,  24,  334 

Parties  to  action,  17,  548;  24,  340 
Performance  of  Condition,  2  4 ,  328 
As  Valuable  Consideration 

Effect  of  failure  to  perform,  24,  329 
Condition  that  subscriptions  shall  ag- 
gregate a  certain  sum,  24,  331 
Effect,  24,328 
Examples,  24,  328-331 
Generally,  24,  328 
Recovery    back   of    consideration    on 

failure  to  perform,  24,  331 
Subscriber  appending  different  condi- 
tions, 24,  331 
Pleading,  24,  340 
Privity,  17,  52^ 
Becelvers 

Extent  of  liability,  20,  237 
Right  to  Collect  Unpaid  Subscriptions, 
20,  235 

Assessments,  20,  236 
Call,  20,  236 
Contract,  20,  237 
Creditor  compelling,  ao,  237 
Defenses,  20,  237 
Examples,  20,  236 
Fraud,  20,  236 
Generally,  20,  235,  288 
Illegality,  20,  236 
Insolvent  corporation,  20,  235 
Separate  action  against  each   stock- 
holder, 20,  289 
Set-off,  20,  237 

Stockholder  also  creditor,  20,  289 
Ultra  vires,  20,  289 
When  some  of  the  stockholders  have 

paid  in  full,  20,  288 
When   there   has    been    no   vote   of 

directors,  20,  289 
Where  there  has  been  no  vote  of  the 
stockholder,  20,  289 
Revocation,  24,  337 

Before  acceptance,  24,  337 
•      Death,  24,  338 
Examples,  24,  337 
How  acceptance  is  shown,  24,  338 
Implied,  24,  338 
Insanity,  24,  338 

When  revocation  cannot  be  made,  24, 
337,  338 
Statute  of  frauds,  8,  718 
To  building  and  loan  associations,  2,  618 
Universities  and  colleges,  27,  692 
Who  may  sue  for  breach,  17,  522 
SUBSCRIPTIONS  FOR  CORPORATE 

STOCK,  see  Stock. 
SUBSEQUENT,  24,342 
SUBSEQUENTLY,  24,342 
SUBSTANCE,  24,  342 
In  substance,  10,  -^25 
SUBSTANTIAL  IDENTITY,  10,729 
SUBSTANTIALLY,  10,728;  24,343 
SUBSTANTIVE,  24,  343 
SUBSTITUTE,  24,343 
SUBSTITUTE    SERVICE,    see    Service 

of  Procf.ss. 
SUBSTITUTION,  see  Subrogation. 
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SUBSTITUTIONARY    BEQUEST    AND 
DEVISES,  see  Legacies  and  Devises. 
SUBTERRANEAN   WATERS,    see    Un- 
derground Waters. 
SUBVERT,  24,344 
SUCCESSFUL,  24,344 
SUCCESSION,  24,344 

See    Adoption     of    Children  ;    Ad- 
vancement;   Community   Proper- 
ty; Debts  of  Decedents;  Escheat; 
Executors  and   Administrators; 
Foreign  Executors;  Homesteads; 
Hotchpot;     Legacies   and    Devi- 
ses;   Next    of    Kin;    Parcenary; 
Probate;  Succession   Taxes; 
Wills. 
As  to  fixtures,  see  Fixtures. 
As  to  interest  undisposed  of,  see  Wills. 
Adopted  CliUdren,  2  4 ,  424 

Assent  of  both  parents  to  adoption,  2  4, 

424 
At  common  law,  24,  424 
Civil  law,  24,  424 
Descent,  i,  205 
Effect  of  statutes,  24,  424 
Estate  of  adopting  parent's  ancestors, 

24,  42s 
Estate   of   children    born  to   adopting 

parents,  24,  425 
Inheritance    from   child's  natural  par- 
ents, 24,425 
Law  in  United  States,  24,  424 
Other  members  of  the  adopting  family, 

24,  424 
Representation,  24,  424 
Statutes     prescribing     formalities     of 

adoption,  24,  424 
Whether  issue  includes,  1 1 ,  870 
Whether  parent  succeeds  to  estate  of 
adopted  child,  24,  425 
Affinity,  24,  364 
Aliens,  3,  254 
Ancestor,   24,  395 

See  infra.  First  Purchaser. 
Definition,  24,  355 
Proof  of  death,   24,  429 
Who  Is,  24,  356 

Descent   must   be   traced  from   first 

purchaser,  24,  356 
Effect  of  common-law  rule,  24,  357 
First  purchaser,  24,  356 
Last  possessor,  24,  357 
Necessity  of  seisin,  24,  357 
Remainders  and  reversions  at  com- 
mon law,  24,  358 
Rule  of  the  common  law,  2  4 ,  356 
Seisina  facit  stipitem,  24,  356 
Title  substituted  for  seisin,  24,  359 
Ancestral  debts,  5,  163 
Ancestral  estate,  see  infra.  First  Pur- 
chaser. 
Ascendants,  see  infra,  Kindred. 
Bastardy,  2,  142  ;  24,  412,  427 
At  common  law,  24,  412 
By  what  law  legitimacy  is  determined, 

2,  129 
"  Children  "  excludes  bastards,  24,  413 
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Civil  law,  24,  412 
(Examples,  24,  412-424 
Extra-territorial  effect  of  statute,  24, 

427 
Heirs,  24,  412 
In  general,  24,  412 

"Kindred"  excludes  bastards,  24,  413 
"Next  of  kin"  excludes  bastards,  24, 

414 
On  the  part  of  the  mother,  2,  143;  24, 

414,  416 
Slaves,   22,  794 
Statutes,  24,  414 

Bastard  inheriting  from   his   father, 

24,  420 
Bastards  and  legitimate  children  as 

heirs  to  each  other,  24,  416,  417 
Brothers  and  sisters  born  of  the  same 

mother,  24,  418 
Collateral  inheritance,  24,  416,  417 
Collateral   inheritance    by    bastards, 

24,  416 
Construction  of,  24,  414 
Effect  of    statutes  legitimizing  bas- 
tards, 24,  423 
Father's  estate,  24,  420 
Husband  or  wife  of  deceased  bastard, 

24,  421 
Illegitimates  upon  the  same  footing 

as  legitimates,  24,  420 
In  United  States,  24,  414 
Issue  of   marriages  deemed  null  in 

law,  24,  422 
Legitimate  and  illegitimate  children 

of  the  same  mother,  24,  417,  418 
Legitimate    children    of    the    same 

mother,  24,  417 
Legitimation    by  act  of    legislature, 

24,  421 
Legitimizing  children,  24,  414 
Mother  inheriting  from  bastard,  24, 

415,  416 
Motber's  Estate,  2,  143  ;  24,  414 
Bastard  children  succeeding  to,  24, 

415 
Grandmother's  estate,  24,  415 
Mother's   collateral   relatives,    24, 

415 
Where  there  are  illegitimate   chil- 
dren, 24,  414 
"On    the    part   of    the   mother,"   2, 

143;   24,416 
Recognition  of  bastard  by  father,  2  4 , 

420 
Representation,  24,  420 
Retroactive  statutes  of  legitimation, 

24,  421 
Subsequent  marriage  of  parent,  24, 
422 
Succession  to  estates  of  ascendants  or 

collaterals,  24,  412 
Whether  common-law  disabilities  ob- 
tain in  the  United  States,  24,  413 
Whether  the  civil  law  was  adopted  in 
the  United  States,  24,413 
BUI  In  Equity,  6,  750 

Heirs  and  distributees  as  parties,  6,  752 
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SUCCESSION— Cos^'rf 
Blood 

Definition  of,  2,  426 
Brothers  a7id  sisters,  see   infra.    Half 

Blood. 
Burden  of  proof,  24,  429 
By  -what  latu  governed,  see   infra,  Cox- 

FLicT  OF  Laws. 
Canons  of  Descent 
Preference  of  Male  to  Female  Issue  and 
Stock,  24,  377 

English  law  of  descent,  24,  377 
English  state  of  distribution,  24,  378 
In  United  States,  24,  378 
Primogeniture  among  males,  24,  378 
Right    of  representation,    see    infra. 

Representation. 
Rule  tliat  Inheritance  Shall  Not  LineaJly 
Ascend,  24,  377 

See  infra.  First  Purchaser. 
Statement  of  the  canons,  24,  376 
Child  or  Children,  2  4 ,  41 1 

Bastards,  24,  413 
Children,  see  infra.  Posthumous  Chil- 
dren. 
Civil  death,  24,  362 

Classes  of  kindred,  see  infra.  Kindred. 
Collateral,  see  infra.  Kindred. 
Collateral  ancestors,  3,  310 
Collateral  consanguinity,  3,  31.0;   24,  364 
Collateral  descent,  3,  310 
Collateral  succession,  see  infra.   First 

Purchaser. 
Conflict  of  Laws,  3,  639;  24,  425 

As  to  who  should  take  as  heirs  or  dis- 
tributees, 3,  640 
Capacity  of  aliens  to  inherit,  2,  643 
Capacity  to  take,  3,  642 
Distribution    of   personal   property,  3, 

643 
Extra-territorial    effect  of  statutes   of 

legitimation,  3,  642  ;  24,  427 
Immovable   property,  3,  640;   24,   426 
Jurisdiction   over  assets  of  a  decedent 

in  another  state,  3,  640 
Leasehold  interest,  24,  427 
Legitimacy,  2,  129 
Movables,  3,  639;  24,  425 
Personal    property,   3,   575,    639;    24, 

Power  of  state  to  prescribe  rules  gov- 
erning, 24,  425 
Question  of  intestacy,  3,  641 
Real  estate,  3,  633,  640;  24,  426 
Servitudes  and  easements,  24,  427 
Succession  not  a  vested   right,  24,427 
What  constitutes  real  property,  24,  ^27 
Where   property  is  vested  by  laws  of 

succession,  24,  428 
Whether  heirs  take  per  capita  or  per 
stirpes,  3,  640 

Consanguinity,  24,  364 

And  affinity  distinguished,  3,  661 
Meaning  of  term,  3,  661 

Constitutional  Law 

Vested  rights,  24,  427,  428 

Contribution  between  heirs,  4,  n 
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Course  of  Succession,  24,  376 

See  infra.  First  Purchaser;   Gen- 
eral Outline  of  Course;    Rep- 
resentatives. 
As  affected  by  common-laTV   ca7tons  of 
descent,    see     infra.     Canons     of 
Descent. 
Curtesy,  26,  48 
Definition,  24,  345,  361 

Collateral  consanguinity,  3,  310;  24, 

364 
Consanguinity,  24,  364 
Descent,  ?4.  345 
Distributee,  S,  712;   24,  362 
Distribution,  5,  712;   24,  345 
Half  blood,  24,  369 
Heir,  24,  361,  362 
Heir  apparent,  24,  361 
Heir  presumptive,  24,  361 
Inheritance,  24,  346 
Inheritance  and  distributive  share,  24, 

351 

Kin,  24,364 

Lineal  consanguinity,  24,  364 

Of  ancestor,  i,  564;  '24,  355 

Of  descent,  5,  640 

Of  succession,  24,  345 

Whole  blood,  24,  369 
Degrees  of  Kinship,  see  infra.  Kindred. 

Adoption   of  the  civil-law  rule  in  the 
United  States,  24,  367 

Canon  and  common-law  mode  of  reck- 
oning, 24,  366 

Civil-law  mode  of  reckoning,  24,  366 

Civil-law  rule,  24,  365 

Common-law  rule,  24,  365 

How  reckoned.  24,  365 

Importance    of    the   distinction   under 
American  statutes,  24,  367 

In  a  collateral  line,  24,  365 

In  a  direct  line,  24,  365 

In  England,  24,  367 

In  United  States,  24,  367 
Descendants,  see  infra.  Kindred. 
Descent,  24,  345 

Definition,  26,  49 
Descent  and  distribution,  24,  429 
Disinheritance  of  children,  29,  250 
Distributees,  see  infra.  Heirs  and  Dis- 
tributees. 
Distribution,  5,  712;  24,  345 

At  what    time    distribution    is   to    be 
made,  7,  317 

Executors  and  administrators,  7,  316 

Executor's  right  to  undisposed  residue, 

7,  317 
Interest  and  distributee,  7.  317 
Of  assets  in  diiferent  jurisdictions,  8, 

430 
Whether  distributee's  interest  goes  to 
his  personal  representative,  7,  317 
Distributive  shares,  see   infra.  Inher- 
itance and  Distributive  Share. 
Dower,  2  6,  48 
Ejectment  by  heir,  6,  244 
Emblements,  24,  352 
Estate  in  fee  simple,  6,  876 
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Evidence,  24,  429 

Burden  of  proof,  24,  429 
Presumption    that    ancestor  died    in- 
testate, 24,  429 
Showing  that  ancestor  is  dead,  24,  429 
Executors  and  Administrators,  see  Exec- 
utors AND  Administrators, 
See  infra,  Property  THAT  Descends 
AND  Property  that  Is  Distrib- 
uted. 
First  Purchaser,  see  infra,  Ancestor, 
Rule  that  Descent  Must  Be  Traced  from 
First  Purchaser,  24,  392 
Abrogation  of  the  rule,  24,  409 
Ancestral  Estates,  2  4 ,  392 
"Acquired  estates,"  24,  393 
"Ancestors,"  24,  395 
Collateral  and  ascending  lines,  24, 

393 
Collateral  successions,  24,  393 
"Come  from  father,"  24,  393 
"  Come  from  mother,"  24,  393 
Devise  of  ancestor  or   father,  24, 

395 
Devise  of  proceeds  of  realty,  24, 

398 

Distinguished    from   new    acquisi- 
tions, 24,  393 

Division  of  intestate's  property  by 
statute,  24,  399 

Estate  acquired  from  a  stranger  by 
devise  or  gift,  24,  397 

Examples,  24,  393-399 

Generally,  24,  392 

In  Succession  to  Estate  of  Unmarried 
Infant,  24,  404 
Ancestor,  24,  407 
Estate    derived     from     brother, 

24,  407 
Estate     derived      from      grand- 
parents, 24,  407 
Estate    derived    through    repre- 
sentation, 24,  408 
Estate    descends    as    though   in- 
fant  had    died    in    lifetime   of 
parent,  24,  406 
Examples,  24,  404-408 
Generally,  24,  404 
How    parent    derived   title,  24, 

408 
In  California,  24,  405 
In  Kentucky,  24,  405 
In  Maine,  24,  406 
In  New  Hampshire,  24,  405 
In  Virginia,  24,  405 
Nature  of  the  descent,  24,  406 
Source  whence  the  deceased  de- 
rived the  estate.  24,  404 

In  United  States,  24,  392 

Legal  and   equitable  estates  com- 
ing through  different  channels, 

24.  398 
One  taking  by  devise  from  his  an- 
cestor, 24,  396 
Personal  property,  24,  398 
^'Purchased  estates,"  24,  393 
Purchaser  for  value,  24,  396 
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399 

Failure  of  kindred  in  ancestral 

line,  24,  401 
General  principles,  24,  399 
How  far  back  may  be  gone  in 

the  chain  of  title  by  descent, 

2  4 ,  402 
Intestate's   immediate    ancestor, 

24,403 
Kindred  of  the  same  degree,  24, 

401 
Next  of  kin  of  intestate,  24,  399 
Preference  given  by  the  statutes, 

2  4 ,  400 
Whether    an    exclusion    of    the 

blood  of  the  intestate,  24,  399 

Testator  showing  his  intention  to 

treat  his  devisee  as  a  purchaser, 

24,  397 
What  included  under,  24,  393 
Whether  the  rule  is  applicable  to 

distribution   of   personalty',   24, 

408 
Wording  of  the  statute,   24,  393- 

395 
In  England,  24,  392 
New  acquisitions  distinguished  from 

purchases,  24,  395- 
Partial  recognition  in  United  States, 

24,  392 
Statement  of  common-law  rule,  24, 

392 
General  Outline  of  Course,  24,  409 

Child  or  children,  24,  410 

Descendants,  24,  409 

Generally  to  the  next  of  kin,  24,410 

In  general,  24,  409 

Other  near  relatives,  24,  410 

To  the  specially  designated  relatives, 

24,  409 
To  the  state,  24,  411 
Goods  in  itinere,  8,  425 
Half  Blood,  9 ,  261 ;  24,  369 
At  Common  Law,  2  4 ,  369 
In  general,  24,  369 
Necessity  that  heir  should  be  of  the 

whole  blood,  24,  369 
When    persons    said    to   be   of    half 
blood,  24,  369 
Brother,  2,  599 

Doctrine  in  United  States,  24,  370 
Doctrine  of  possessio  fratris,  24,  369 
No  application  to  personalty,  24,  375 
Rule  generally  abrogated,  24,  370 
Statutory  Provisions,  24,  371 

Abolition  of  all  distinction  between 

half  and  whole  blood,  24,  374 
Ancestral  estates,  24,  371,  372 
Blood  of  ancestor  from  whom  estate 

is  derived,  24,  372 
Brothers  and  sisters,  24,  374 
Children  of  parent  from  whom  estate 

was  derived,  24,  371 
Collateral  of  the  half  blood,  24,  375 
Entitled  equally  with  whole  blood, 
24,  371 

Vol.  II. 


Succession, 


INDEX-DIGEST. 


SuccesBion. 


SDCCESSION— Co«i;V 

Half  Blood— Cob/' rf 

Statutory  Frovlsions — Cont'd 
Estate  not  ancestral,  24,  373 
Estate  of  minor,  24,  371 
Half  blood  taking  a  smaller  share, 

■   24,  375 

Preference  of  whole  blood  and  suc- 
cession by  brothers  and  sisters,  24, 

373 
Right  of  representation,  24,  375 
Heirlooms,  9,  357 
Heirs  and  Distributees,  24,  361 
Definition  of  heir,  24,  361 
Heir  apparent,  24,  361 
Heir  presumptive,  24,  361 
Heir  to  living  man,  24,  361 
Nemo  est  hseres  viventis,  24,  361 
Who  May  Be,  24,  362 

At  common  Taw,  24,  362 

In  general,  24,  362 

Kindred,  see  iiifra.  Kindred. 

Lunatics,  24,  363 

Minors,  24,  363 

Monsters,  24,  362 

Person  taking  estate  of  another  whom 

he  has  murdered,  24,  362 
Relatives  specially   designated,  24, 

363 
Homestead,  9,  432 
How  Heirship  Estahllshed,  24,  429 

See  infra,  Evidence. 
Husband  and  wife,  9,  849 
Infants,  24,  363 
Half  blood,  24,  371 

Succession  to  Estate  of  nnmarrled,  24, 
404 

Ancestor,  24,  407 

Estate  derived  from  brother,  24,  407 
Estate    derived    from  grandparents, 

24,407 
Estate   derived   through  representa- 
tion, 24,  408 
Estate  descends  as  though  infant  had 
died  in  lifetime  of  parent,  24,  406 
Examples,  24,  404-408 
Generally,  24,  404    . 
How  parent  derived  title,  24,  408 
In  California,  24,  405 
In  Kentucky,  24,  405 
In  Maine,  24,  406 
In  New  Hampshire,  24,405 
In  Virginia,  24,  405 
Nature  of  the  descent,  24,  406 
Source  whence  the  deceased  derived 
the  estate,  24,  404 
Inheritance,  24,  346 

Inheritance  and  Distributive  Share,  see  in- 
fra. Property  that  Descends  and 
Property  that  Is  Distributed. 
Definition,  24,  350 

Difference  between  succession  to  per- 
sonalty and  realty,  24,  351 
What  property  descends  and  what  is 
distributed,  24,  351 
Inheritance  not  lineally  ascending,  24, 

377 
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Insanity,  24,  363 
Kin,  24,  364 
Kindred,  24,  363,  364 

Ascendants,  24,  364 

Bastards,  24,  414 

Classes  of  kindred,  24,  364 

Collateral  consanguinity,  3,  310;   24, 

364 

Collaterals,  24,  364 

Consanguinit3'  defined,  24,  364 

Descendants,  24,364 

In  general,  24,  363 

Kin  defined,  24,  364 

Lineal  consanguinity,  24,  364 

Necessity  of  consanguinity,  24,  364 

Relations  by  affinity,  24,  364 

Who  are,  24,  364 
Kinsmen,  see  infra.  Posthumous  Chil- 
dren. 

As  to  kinsmen  of  the  half  blood,  see 
infra.  Half  Blood. 
Last  fur  chaser,  see  infra.  Ancestor. 
Legitimacy,  see  infra.  Bastardy. 
Legitimates,  see  infra,  Bastardy. 
Limitations  of  actions,  7,  406 
Lineal  consanguinity,  24,  364 
"  Lineal  descent,"  13,  844 
Lunatics,  24,  363 
male  Preferred  to  Female  Issue,  24,  377 

English  law  of  descent,  24,  377 

English  statute  of  distribution,  24,378^ 

In   United  States,  24,  378 
Monsters,  24,  362 
"  Mother's  share,"  15,  887 
Murder 

Murderer    taking     estate    of    persoa 
murdered,  24,  362 
Nature  and  Origin  of  Law  of,  24,  345 

American  intestate  acts,  24,  350     ' 

At  common  law,  24,  347 

Civil  law,  24,  348 

English  statute  of  distribution,  24,  349 

In  the  colonies,  24,  348 

In  the  United  States,  24,  348 

Laws  of  disposition  in  the  case  of  intes- 
tacy, 24,  346 

Personal  property,  24,  347 

Real  property,  24,  348 

Real  property  at  common  law,  24,  348 

Statutory  modification  of  the  common 
law,  24,  348 
Nemo  est  hseres  viventis,  24,  361 
Neiv  acquisition,  see  infra.  First  Pur- 
chaser. 
Next  of  Kin,  1 6 ,  703  ;  24,  410 

Bastards,  24,  414 

Civil  law,  1 6 ,  704 

Definition,  16,  703 

Determining  lineal  consanguinity,  16,. 

703 
Distinguished   from   heirs  at  law,  16, 

703 
Father  preferred  to  mother,  1 6 ,  704 
Father's  and  mother's  side,  16,  704 
Half  blood,  16,  704 
How  ascertained,  16,  703 
Husband  and  wife,  16,  704 
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Right  to  administer,  i6,  704 

Several  personsof  same  degree,  16,  705 

Statutes  of  distribution,  16,  703 
Not  direct  taxes,  5,  670 
Partnersliip  realty,  17,  954 
Per  Capita,  2 ,  726 

See  infra,  REPRESENTATION. 

"Issue"  takes  per  capita,  1 1,  871 

Objections  to  distribution  per  capita  to 
"issue,"   1 1,  871 
Personal  liability  of  heir,  5,  262 
Personal  Property,  see  infra,  Property 

THAT  Descends  and  Property  that 

IS  .Distributed. 

At  common  law,  24,  351 

Difference  between  succession  to  per- 
sonalty and  realty,  24,  351 

Whether   statute   providing  for  distri- 
bution of  ancestor's  estate  is  appli- 
cable, 24,  408 
Per  Stirpes,  see  infra.  Representation. 

When  issue  takes,  11,  871 
Possessiofratris,see  infra,  Half  Blood. 
Posthumous  Children,  24,  368 

Capacity  to  take,  24,  412 

Period  of  gestation,   24,  368 

Period  within  which  child  must  be  born, 
24,  368,  369 

Right  to  inherit,  24,  368 

Stillborn  child,  24,  368 
Pretermitted  Children,  29,  250,  316,  324 

Abatement  of  legacy,  13,  138 
Property  that  Descends  and  Property  that 

Is  Distributed,  2  4 ,  34S 

See  Executors  and  Administra- 
tors ;  subtitle.  With  What 
Assets  Representative  Charge- 
able. 

Emblements,  24,  352 

Equitable   interest    in  real   estate,  24, 

353 
Equity  of  redemption,  24,  355 
Estate  for  years,  24,  353 
Examples  of  what  have   been   held  to 

descend  to  heirs,  24,  351 
Executory  contract  for  the  sale  of  land, 

24,  3S3 

General  rule  as  to  vrhat  property  de- 
scends and  what  property  is  distrib- 
uted, 24,351 

Interests  in  land  under  public  land  laws, 

24,354 
Lands  which  executor  is  empowered 

to  sell,  24,  352 
Mortgagor's  interest  in  mortgaged  land, 

24.355 

Proceeds  of  sale  of  infant's  land,  24,  353 

Property  which  goes  to  personal  repre- 
sentatives, 24,  353 

Rent,  24,  351 

Royalties,  24,  353 
Public  Lands,  24,  354 

Homestead,  19,325 

Preemption,  ig,  322 

Preemption  rights,  19,  322 
Purchaser,  see  JB/Va,  Ancestor;  First 

Purchaser. 
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Real    Property,    see    infra.    Property 
that     Descends      and     Property 
THAT  is  Distributed. 
At  common  law,  24,  351 
Difference  between  succession  to  per- 
sonalty' and  realty,  24,  351 
Remainders  and  Beversions,  24,  35S 
At  common  law,  24,  358 
Examples,  24,  358-360 
In  general,  24,  358 

Ownership  substituted  for  seisin,2  4, 359 
Rule  in  United  States,  24,  358 
Statute  in  England,  24,  35S 
Rents,  7,  277;  24,351 
Representation 

Adopted  children,  24,  424 

Bastards,  24,  420 

Common  and  civil-law  rules,  24,  379 

Half  blood,  24,  375 

Per  stirpes  and  per  capita,  24,  378 

Statutory  Modifications,  24,  380 

Brothers'  and  sisters'  children,  etc., 
refers   to   brothers   and   sisters    of 
intestate,  24,  385 
Children,  24,  381 
Children   of    deceased   brothers  and 

sisters,  24,  382 
Children  of  deceased  granduncle,  24, 

387 

Claimants  standing  in  unequal  de- 
gree, 24,  389,  390 

Collateral  relative  in  unequal  de- 
gree, 24,  389,  390 

Descendants,  24,381  ' 

Descendants  of  brothers  and  sisters, 

24,  384 
Descendants  of  collateral   relatives, 

24,384 
Descendants   of  intestate's  children, 

24,  381 
Different  terms  used  in  statutes,  24, 

381 
First  and  second  cousins,  24,  386 
Grand-aunts,  24,  387 
Grandchildren  of  deceased  brother, 

24,  384 
Grandchildren  taking  per  capita,  2  4, 

389 
Grandchildren  take   per   capita  and 
great-grandchildren     per    stirpes, 

24,  389 

Grand-nephews  and  nieces,  24,  382 

Grand-uncles,  24,  397 

Importance  of  existence  of  repre- 
sentation, 24,  388 

"  In  equal  parts,"  24,  387 

Issue,  2  4 ,  381 

Lineal  descendants  of  equal  degree, 
24,  388,  389 

Nephews  and  nieces,  24,  381,  389 

Nephews  and  nieces  and  grand- 
nephews  and  nieces,  24,  390 

Per  stirpes  where  estate  descends  in 
direct  line,  24,  388 

Relative  in  equal  degree,  24,  389 

Representation  among  collaterals, 
24>  381 
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SUCCESSION— CoM^'rf 
Eepreaentatlou —  Cont'd 

Statutory  Modifications — ConPd 

Representation  to  near  kindred,  24, 

387 
Several  persons  all  of  equal  degree 

of  consanguinity,  24,  387 
The  word  "heirs,"  24,  381 
Uncles  and  Aunts  and  Children 

Deceased    uncles  and   aunts,    and 
children  of  deceased  uncles  and 
aunts,  24,  385 
When  take  per  capita,  24,  389 
When  take  per  stirpes,  24,  389 
Whether  issue  of  deceased  children 

take  per  stirpes,  24,388 
Whether  succession   is   per  stirpes, 
24,388 
Royalties,  24,  353 
Seisin,  see  infra.  Ancestor. 
Seisina  facit  stipitem,  24,  356,  357 
Separate    property   of  married    women, 

22,  38 
Shifting  Inheritance,  24,  411 

Capacity  of  taking  at  intestate's  death, 

24,  412 
Common  law,  24,  411 
In  United  States,  24,  411 
Meaning  of  the  doctrine,  24,  411 
Posthumous  child,  24,412 
Stillborn  child,  24,  368 
To  Real  Property 

Governed  by  lex  loci  rei  sitae,  3,  565 
Tratde-marks,  26,  397 
Vendor  and  Purchaser,  24,  353 

Executory  contract  for  the  sale  of  land, 

2  4,353 
Heir's  right  where  purchase-money  is 

not  paid,  24,  354 
Legal  title  in  vendor,  24,  354 
Vendor's  interest  under  executory  con- 
tract, 24,  354 
Void    and   lapsed   legacies   and  devises, 

13,  39 

What  law  governs,  see  infra.  Conflict 
OF  Laws. 

Whether  child  has  absolute  right  of  in- 
heritance, I  7,  395 

Who  May  Be  Heirs 

Distribution,  see  infra.  Half  Blood; 
Posthumous  Children. 

Wlio  may  be  heirs  and  distributees,  see 
infra.  Heirs  and  Distributees. 

Widow 

Whether  divorcee  may  be  a  widow,  5 , 
840 

SUCCESSION  TAXES,  24,431 

Adopted  children,  24,  447 

Agency 

Property  within  the  state,  24,  463 
Residence  of  agent,  24,  463 

Almshouse,  24,  445 

Amount  of  estate,   see   infra.   Exemp- 
tions. 

Annuities,  2  4,  472 

Appeal,  24,  487 

Apportionment,  24,  486 
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Appraisement,  24,  476 

Afiirmation,  24,  487 

Amount  shown  by  invcntorv  of  estate, 

24,478 
Cash,  24,  478 

Clear  value  receivable,  24,  478 
Conclusiveness,  24,  477,  488 
Exemptioris,  24,480 
How  amount  of  tax  determined,  24, 

477 

In  general,  24,  477 

Lands  in  another  county,  24,  478 

Mere  possibilities,  24,  479 

New  York   law   as   to   future   contin- 
gencies, 24,  479 

New  York  surrogate,  24,  477 

Notice  of,  24,  481 

Pennsylvania  statutes  as  to  future  in- 
terest, 2  4 ,  480 

Points    involving    constitutional    law, 
24,  481 

Right  of  persons  interested  to  be  heard, 
24,476,481 

Right  to  be  heard,  24,476 

Separate  appraisal  of  separate  tracts  of 
land,  24,  478 

Total  lack  of  value,  24,  479 
Bastards 

Exemption  from  taxation,  24,  448 
Bond  of  register,  24,  482 
Cash,  24,  478 

Character  and  disposition,  24,  464 
Charities 

Exemption  from  taxation,  24,  445 
Compromise,  24,  472 
Conflict  of  Laws,  24,  435 

See  infra,  DoMiciL  AND  Situs. 
Constitutionality,  24,  435,  436 
Constitutional  Law,  24,  433 

Aliens,  24,  438 

Conversion,  24,  435 

Death  on  day  of  enactment,  24,  438 

Double  taxation,  24,  437 

Due  process  of  law,  24,  436 

Equality,  24,  436 

Equality  and  uniformity,  24,  435 

Exemptions 

General  exemptions,  24,  434,  439 

In  general,  2,4,  433 

Jurisdiction  of  state  over  the  property, 

24,435 
Notice  of  appraisement,  24,  436,  481 
Object  of  taxation,  24,  437 
Personaltj'  in  transitu,  24,  435 
Repeal  releasing  taxes  which  have  not 

accrued,  24,  435 
Retrospective  legislation,  24,  437 
Statute  declared  unconstitutional,  24, 

435 
Succession  to  land  in  foreign   states, 

24,  435 
Tax  upon  the  succession  and  not  upon 
'  the  property,  24,  434 
Treaties,  24,  439 
United  States  securities,  24,  434 
Contempt,  24,  484 
Conversion,  24,  435 
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Covenant   for   payment  of   money  after 

death,  24,  465 
Covenant  for   payment  of  money  during 

life,  24,  465 
Debts,  2  4,  466 

Debt  barred  by  statute  of  limitations, 

24,  467 
Inability  to   enforce   payment  of  debt, 

24,  467 
Legacy  in  payment  of  debt,  24,  466 
Legacy  releasing  an  enforceable  debt, 

24,  469 
Legacy  to   pay  debts   of  third  parties, 

24,469 
Obligation  not  in   the  nature  of  a  debt, 
24,467 
Definition,  24,  431 
Direction   of   testator    as  to   how  taxes 

shall  be  ^aid,  24,  475,  476 
Domicil  ajid, Situs,  24,  451 
Effect  of  domicil,  24,  451 
Personalty,  24,  453 

In  the  state  of  domicil,  24,  4i;3 

In  the  State  of  Situs  of  Property,  2  4 , 

4.S4 

Decedent's  domicil   within   taxing 
.  state,  24,  4S7 

Effect  of  administration,  24,  462 
Effect  of  situs,  24,  454 
Examples,  24,  454-457 
In  England,  24,  454 
In  Maryland,  24,  461 
In  New  York,  24,  462 
In  Pennsylvania,  24,  460 
Interest  in  partnership,  24,  461 
Property   brought    into    state  for 

temporary  purpose,  24,  456 
Property  in  course  of  transit,  24, 

459 
Property    "  within  "     or    "  situate 

within"  the  state,  24,  45S 
Residence  of  agent,  24,  463 
United  States  courts,  24,  456 
United  States  statute  of  1864,  24, 

456 
Voluntary  payment  to  foreign  ex- 
ecutor,  24,  463 
What  property   may   be   regarded 
within  the  state,  24,  459 
Real  estate,  24,451 
Recitals  of  statutes,  24,  451 
Residence  of  legatee  or  donee,  24,  465 
Donations  mortis  causa,  24,  476 
Due  process  of  law,  24,  436 
Education 

Exemption  from  taxation,  24,  445 
Enforcement,  24,  483 
Entiretyship,  24,  474 
Equality,  24,  435,  436 
Executors  and  Administrators 
Legacy  to,  24,  468 
Penalties,  24,  483 
Personal  Liability,  24,  482 
Costs,  24,  483 
In  absence  of  express  provision,  24, 

482 
In  general,  24,  482 
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Penalty  by  reason  of  executor's  neg- 
lect, 24,  483 

Properly  attested  voucher,  24,  483 

Right  of  executor  to  deduct  tax  be- 
fore payment,  24,  483 

Statutes    making  representative  ex- 
pressly liable,  24,  482 

Tax  on  real  estate,  24,  482 

Until  payment,  24,  483 
Exemptions,  24,  434,  439;  25,  155 
Amount  of  Estate,  24,  449 

Construction  of  the  word  "  estate," 
24,  449 
'  Direction  of  the  testator,  24,  450 

Generally,  24,  449 

In  California,  24,  449 

In  Connecticut,  24,  449 

In  Delaware,  24,  449 

In  Maine,  24,  449 

In  Maryland,  24,  449 

In  Massachusetts,  ;2  4,  449 

In  Michigan,  24,  449 

In  New  Jersey,  24,  449 

In  New  York,  24,  449 

In  Ohio,  24,  449 

In  Pennsylvania,  24,  449 

In  Tennessee,  24,  449 

In  West  Virginia,  24,  449 

Portion    of  legacy  below    the   limit, 

24,450 

Sum  payable  in  future,  24,  450 
Duty  of  appraiser  to  pass  upon,  24,  481 
General  exemption,  25,  155 
In  Favor  of  Certain  Classes,  24,  439 

Almshouse,  24,  445 

Charities,  24,  '440 

Corporation,  24,445 

Education,  24,  440,  445 

Foreign  corporations,  24,  439 

General  exemption  of  property,   24, 

434.  439 
Generally-,  24,  439 
House  of  industry,  24,  445 
Incidental  work,  24,  444 
In  California,  24,  443 
In  Connecticut,  24,  442 
In  England,  24,  440 
In  Massachusetts,  24,  442 
In  New  Jersey,  24,  442 
In  New  York,  24,  442 
In  United  States,  24,  440 
Intention  should  be  expressed  in  clear 

and  unambiguous  terms,  24,  439 
Public  library,  24,  ^45 
Relatives  and  Connections,  2  4 ,  443 

Adopted  children,  24,  447 

Bastards,  24,  448 

Children,  24,  447 

Collaterals,  24,  446 

Election  against  will,  24,  446 

Heirs,  24,  447 

Lineal  descendants,  24,  447 

Parent    inheriting   from    children, 
24,  448 

Pennsylvania  statutes,  24,  448 

Step-parent,  24,  447 

Widow,  24,  446 
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SUCCESSION  TAXES— Co«/'rf 
Exemptions —  Con  fd 

In  Favor  of  Certain  Classes — Cont'd 
Religion,  24,  440 
Religious  societies,  24,  444 
Schoolhouse,  24,  445 

Rate  of  tax,  24,  450 
Foreign  Corporations 

Exemptions  from  taxation,  24,  434 
Foreign  states,  24,  435 
Fraudulent  concealment,  24,  488 
Fraudulent  sales,  2  4 ,  464 
Fraudulent  transfer,  24,  464 
French  spoliation  claims,  24,  471 
Gifts,  24,  476 
History,  24,  432 

History  and  adoption,  24,  432 
House  of  industrj",  24,  445 
In  California,  24,  443 

Amount  of  estate  exempt,  24,  449 

Conditional  legacies,  24,  475 

History  and  adoption,  24,  432 

Rates,  24,  451 
Income,  24,  469 
In  Connecticut,  24,  442 

Amount  of  estate  exempt,  24,  449 

Appraisement  of  future  interests,  24, 
4S0 

History  and  adoption,  24,  432 

Penalties,  24,  487 

Rates,  24,  451 
In  Delaware 

Amount  of  estate  exempt,  24,  449 

History  and  adoption,  24,  432 

Penalties,  24,  487 

Rates,  24,  451 
In  Louisiana 

History  and  adoption,  24,433 
In  Maine 

Amount  of  estate  exempt,  24,  449 

History  and  adoption,  24,  432 

Penalties,  24,  487 

Rates,  24,  451 
In  Maryland 

Amount  of  estate  exempt,  24,  449 

Appraisement  of  future  interest,  24, 480 

History  and  adoption,  24,  432 

Rates,  24,  451 
In  Hassachusetts,  24,  442 

Amount  of  estate  exempt,  24,  449 

Appraisement  of  future  interest,  2  4 ,  480 

Histor3'  and  adoption,  24,  433 

Penalties,  24,  487 

Rates,  24,  451 
In  mchlgan 

Amount  of  estate  exempt,  24,  449 

History  and  adoption,  24,  432 

Rates, '2 4,  451     . 
In  Minnesota 

Constitutionality  of  statutes,  24,  435 
In  New  HampslilTe 

Constitutionality  of  statutes,  24,  435 

History  and  adoption,  24,  432 
In  New  Jersey,  2  4 ,  442 

Amount  of  estate  exempt,  24,  449 

Appraisement  of  future  interest,   24, 
480 


History  and  adoption,  24,  432 
Penalties,  24,  487 
Rates,  24,  451 
In  New  York,  2  4 ,  442 

Amount  of  estate  exempt,  24,  449,  450 
Appraisement  of   future  interest,   24,- 

479 

Constitutionality  of  statutes,  24,  435 

History  and  adoption,  24,  433 

Penalties,  24,  487 

Rates,  24,  451 

Remainders  and  future  estates,  24,  475 
In  Nortb  Carolina 

History  and  adoption,  24,  432 
In  Oliio 

Amount  of  estate  exempt,  24,  449 

Appraisement  of  future  interest,  24, 
480    - 

History  and  adoption,  24,  432 

Penalties,  24,  487 
In  Pennsylvania 

Amount  of  estate  exempt,  24,  449 

Appraisement  of  future  interests,  24, 
480 

History  and  adoption,  24,  432 

Penalties,  24,  486 

Rates,  24,  451 

Remainders  and  future  estates,  24,475 
Insurance,  24,470 
In  Tennessee 

Amount  of  estate  exempt,  24,  449 

History  and  adoption,  24,  433 

Rates,  24,  451 

Remainders  and  future  estates,  24,475 
Interest,  24,  469 

Upon  taxes  for  delay  in  payment,  24, 
486 
Interests  Derived  from  Others  than    De- 
cedent, 24,  469 

Arrangement  whereby  decedent's  in- 
terest goes  as  from  another  decedent, 
24,470 

Examples,  24,  469-472 

French  spoliation  claims,  24,  471 

Income,  24,  469 

Income  added  to  principal,  24,  469 

In  general,  24,  469 

Insurance  payable  to  next  of  kin,  24, 
470 

Insurance  policies,  24,  470 

Interest  on  part  of  estate,  24,  469 

Sum  paid  to  contestants  of  a  will  by 
way  of  compromise,  24,  472 

Widow's  election,  24,  470 

Widow's  release  in  favor  of  legatees, 
24,470 
In  Vermont 

History  and  adoption,  24,  432 
In  Virginia 

History  and  adoption,  24,  432 
In  West  Virginia 

Amount  of  estate  exempt,  24,  449 

History  and  adoption,  24,  432 

Rates,  24,  451 
In  Wisconsin 

Constitutionality  of  statutes,  24,  435  ' 

History  and  adoption,  24,  432 
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Joint  tenancy,  24,472 

Judgment,  24,  487 

Legacy  in  discharge  of  obligation,  see 
infra.  Debts. 

Liens 

Whether    tax    is    lien   upon   personal 
property,  24,484,  485 

Life  estates,  2  4 ,  472 

Limitation  of  actions,  24,  485,  486 

Lineal  descendants,  24,  447 

Masses,  24,  468 

Nature,  24,  433 

Notice  of  appraisement,  24,  436,  481 

Obligations,  see  infra.  Debts.. 

Officials,  24,  482 

Upon  what  questions  surrogate  must 
pass,  24,  482 

Penalties,  24,  486 

Executors  and  administrators,  24,483 
Interest  upon   taxes   for  delay  in  pay- 
ment, 24,  486 

Power  of  appointment,  24,  466 

Practice,  see  infra,  Appraisement; 
Interests;  Officials;  Penalties. 

Present  Status 

History  and  adoption,  24,  432 

Proceedings  to  enforce  payment,  24,  483 

Property'  in  transit,  24,  459 

Proferty  subject  to,  see  infra.  Annui- 
ties ;  DoMiciL  AND  Situs;  Ex- 
emptions ;  Gifts;  Interests 
Derived  from  Others  than  Dece- 
dent; Joint  Tenancy;  Life 
Estates  ;  Relations  Inter  Se  of 
Beneficiaries;  Remainders  and 
Future  Estates. 

Kates,  24,  450 

Register's  bond,  24,  482 

Helatlons  Inter  Se  of  Beneficiaries,  24,  475 
Direction  of  testator,  24,  475 
Tax  payable  by  legatee  or  devisee,  24, 

475 
Relatives    and    connections,    see    infra. 

Exemptions. 
Religious  Purposes 

Exemption  from  taxation,  24,  444 
Bellglous  Societies 

Exemption  from  taxation,  24,  444 
Remainders  and  Future  Estates,  2  4 ,  472, 478 

Conditional  legacies,  24,  475 

Entiretyship,  24,  474 

Generally,  24,  472 

In  California,  24,  475 

In  New  York,  24,  474 

In  Pennsylvania,  24,  473 

In  Tennessee,  24,  475 
Restitution,  24,  489 

Right  to  appear  and  be  heard,  2  4, 476,  481 
Sales,  24,  465 
Schools 

Exemption  from  taxation,  24,  445 
Situs,  see  infra,  Domicil  and  Situs. 
.Statutes 

Aliens,  24,  438 

Death  on  daj'  of  enactment,  24,  438 

Retrospective,  24,  437 

Treaties,  24,  439 


Succession  affected,  see  infra,  Domicil 
and  Situs. 

Succession  subject  to,  see  infra,  Annu- 
ities; Domicil  and  Situs;  Exemp- 
tions; Gifts;  Interests  Derived 
FROM  Others  Than  Decedent; 
Joint  Tenancy;  Life  Estate;  Re- 
lations Inter  Se  of  Beneficia- 
ries ;  Remainders  and  Future  Es- 
tates. 

Surrogate,  24,  477 

Treaties 

Residence  of  legatee  or  donee,  2  4,  464 

United  States 

Exemption  from  taxation,  24,  440 

Who  Must  Pay  Taxes,  24,  475 

See  infra.  Executors  and  Admin- 
istrators. 
Devisee,  24,  482 
Direction  that  estate  shall  bear  taxes, 

2  4,475 
In  general,  24,  475 

What  amounts  to  a  direction  that  gen- 
eral estate  shall  bear  taxes,  24,  475, 
476 
Widow- 
Exemption  from  taxation,  24,  446 
Widow's  release  in  favor  of  legatees,  24, 

470 
Within  the  state,    see    infra,    Domicil 
ANb  Situs. 
SUCCESSIVELY,  24,489 
SUCH    ^ 

In  such  manner,  14,  253 
Such  issue,  1 1 ,  892,  S93 
SUE,  24,489 
SUFFER,  I,  173;  12,  522;  24,  489 

Sviflfer  and  procure,  24,  490 
SUFFERANCE  (ESTATE   AT),   6,  890; 

12,  668 
SUFFICIENT,  24,490 
SUFFICIENTLY,  24,490 
SUFFOCATION 

In  bill  of  lading,  2,  237 
SUFFRAGE,  see  Elections  ;  Women. 
SUGAR-CANE  SEED 

Grain,  8,  141 1 
SUGGESTIO  FALSI,  24,  490 

Ser.  Fraud. 
SUGGESTION,  24,490 
SUICIDE,  24,490 

Accessories,  9,  541;  24,  491 
Accident  insurance,  1,  92*;  24,  493 
Aiders  and  abettors,  24,  491 
As  a  Crime,  2  4 ,  490 
Accessories,  24,  491 
Aiders  and  abettors,  24,  491 
At  common  law,  24,  490 
Attempts,  24,  491 
In  United  States,  24,  491 
Punishment  or  forfeiture,  24,  490 
Two  persons  mutually  agreeing  to  kill- 
themselves,  24,  492 
Attempts,  4,  660;  24,  491,  492 

Accidental  killing  of  another,  24,  491 
Counseling  a  man   to   commit,   9,  541: 
24,  491 
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SUICIDE— Co»i'rf 

Definition,  9,  541;  13,  642;  24,  490 
Homicide 

Accidental  killing  of  another,  24,  491 
Life  Insurance,  13,  642 j  24,  492 
Accidental  death,  13,  643 
Burden  of  proof,  1 3 ,  645 
Death  by  his  own  hand,  13,  642 
Definition,  1 3 ,  642 
"  Die  by  his  own  hand,"  13,  643 
Drunkenness,  13,  643 
Effect   of  suicide   in  absence   of  pro- 
vision, I  3,  642 
Insanity,  13,  643 

Burden  of  proof,  i  3,  644 
Conflict  of  authority,  13,  643,  644 
"  Die  by  his  own  hand,"  13,  643 
Die   by   his   own    hand    or  act    "  or 

otherwise,"  13,  646 
"  Die  by  suicide,"  13,  644 
In  Massachusetts,  13,  644 
In  Pennsylvania,  13,  644 
Insane  delusion,  13,  644 
Intent,  13,  643 
Knowledge,  13,  643 
Non-professional    witness   to   proof, 

1 3 ,  645 
Presumption  as  to  sanity,  13,  644 
Proof  of  insanity,  i  3,  644 
Provisions    against    suicide  without 

'reference  to  in.sanity,  13,  643 
Provision    that   suicide   clause  shall 

appl}'  to  sane  or  insane,  13,  645 
Uncontrollable  impulse,  13,  644 
United  States  courts,  13,  644 
Where  there  is  no  provision  against 
suicide,  13,  643 
Phraseology  of  stipulation,   13,642 
Poison  by  accident,  13,  643 
Previous  assignment  of  policy,  13,  645 
Stipulation  against,  13,  642 
Synonymous  phrases,  13,  642 
Whether  the  stipulations  as  to  death  in 
"violation  of  law"  apply,  13,  642 
Mutual  insurance,   16,  102 
Testamentary  capacity,  2  5 ,  1004 
SUIT,  24,493 

5e^  Actions;  Former  Suit  Pending. 
BetTxiecn   Iiusba7id  and   ■wife,    see    Hus- 
band AND  Wife. 
Covenant  not  to  xve,  sec  Release. 
Action  for  Causing  Death 

Husband  and  wife  not  regarded  as  next 

of  kin,  5,  126 
Suits  b_y  foreign  administrators,  5,  126 
Agreements  not  to  sue,  5,  196 
As  demand,  5,  528^,  528/,  528^"',  528^™ 
"Bringing  an  action  or  suit,"  2,  566 
Causes  and  suit."?,  3,  47 
Contest  of  an  election,  24,  495 
Criminal  prosecution,  24,  493 
Eminent  domain,  6.  606 
Examination  of  Person 
Impotence,  14,  495 
Examples,  24,  493-496 
Forbearance  of,  as  consideration  for  con- 
tract, 3,  836 
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Foreign  attachment,  24,  494 

Garnishment,  24,  494 

Habeas  corpus,  g,  164;  24,  495 

Mandamus,  24,  495 

Probate  proceedings,  24,  494 

Proceedings  to  take  land,  24,494 

Removal  of  causes,  20,  986 

"  Suit"  and  "action,"  24,  493 

Suit,  controversy,  matter,  or  cause,  3,  47 

Suit  for  cause,  10,  547 

Whether  applicable  to  a  defense,  24,  493 

Wills  of  married  women,  i  4,  596 

Writ  of  error,  24,  496 
SUITABLE,  24,  496 

Suitable  for  cultivation,  4,  9(3 
SUIT-MONEY,  4,  319 
SUM,  24,497 

Due,  6,39 

Like  sum,  13,  664 
SUMMARY  PROCEEDINGS,  9,  212 

See  Contempt;  Forcible  Entry  and 
Detainer;  Nuisances;  Recaption; 
Warrant  of  Attorney. 

As  to  collection  of  taxes  by  summary  fro- 

.  ceedings,  see  Taxation. 

Conditions  impairing  constitutional  right, 
24,  .'503,  504 

Conspiracy,  24,  502 

Constitutionality,  3,  733;  9,  213;  24,  498, 

."SOS.  504 

On  official  bonds,  u,  467^ 
Constitutional  la-w,  see  infra.  Criminal 

Prosecutions  ;  Ordinances. 
Constitutional  Limitations,  3,  733;  9,  213; 

24,  498,  503,  504 

Authority  of  courts  overofficers,2  4,4g9 

Commitment  for  contempt,  24,  498 

Examples,  24,  498-500 

In  general,  24,  498 

New  statutory  offenses,  24,  4^ 

Proceedings  upon  official  bond,  24,  499 

Right  to  trial  by  jury,  24,  498 

Summary  judgment  upon  appeal  bond, 
24,  500 
Construction,  9,  213 
Conviction,  24,  507 
Criminal  Prosecutions,  2  4 ,  500 

Conditional  right  of  appeal,  24,  503 

Conspiracj-,  24,  502 

Constjtutionalitj',  24,  500 

Constitutionality  of  law  giving  appeal, 
24,  501 

In  England,  24,  500 

Right  of  appeal  and  trial  by  jury  in 
appellate  court,  24,  500 

Right  of  trial  by  jury,  24,  500 

Waiver  of  right  of   trial    by   jur}'    by 
failure  to  appeal,  24,  502 

What  are  pett^'  offenses,  24,  501 
Definition,  24,  497 
Habeas  Corpus,  g,  213 

Collateral  attack  for  error,  g,  213 

Commitment  of  witnesses,  9,  214 

Conviction  without  authority  of  law> 
9,  213 

Errors  and  irregularities,  g,  213 

Jurisdiction,  g,  213 

Vol.  II. 


Summer, 


INDEX-DIGEST. 


Summons, 


Presumption  as  to  lawfulness  of  con- 
viction, 9,  213 

Recitals  in  commitment,  9,  213 

Want  of  jurisdiction,  9,  213 

What  is  sufficient  commitment,  9,  214 

Whether  facts  necessary  to  conviction 
must  be  recited,  9,  213 
Impairment  of  Obligation  of  Contracts 

When  given  against  corporation,  8,624 
Intoxicating  Liquors 

Revocation  of  license,  11,  676 
Jurisdiction,   12,276 
Landlord  and  Tenant,  1 2 ,  758« 

Attornment,  12,758^ 

Demand,  12,  758» 

Illegal  holding  over,  12,  758a 

In  whose  name  brought,  i  2,  758^ 

Nature  of  proceedings,  12,  758a 

Non-payment  of  rent,  12,  7s8a 

Notice  to  quit,  12,  75811 

Refusal,  12,  758W 

Relationship  of  landlord  and  tenant, 
12,  7s8w 

Violation  of  covenant,  i  2,  758a 
Local  assessments,  24,  77;  25,  565 
Nature,  24,  498 
Notice,  16,  80S 

By  the  government,  i  6,  808 

Officers  acting  in  ministerial  capacity, 
16,808 

Surety,  16,  808 
On  official  bonds,  2,  467^ 
Ordinances,  24,  504 

Constitutionality,  24,  504 

Examples,  24,  504-507 

Generally,  24,  504 

In  England,  24,  504 

In  United  States,  24,  504 

Offenses  embraced  in  public  criminal 
statutes,  24,  505 

Right  of  trial  bv  jury,  24,  504 

To  enforce  city  ordinances,  2  4 ,  504 
Public  officers,  19,  563 
Becord,  12,  276;  24,  507 

Confession,  24,  508 

Judgment,  24,  508 

Jurisdiction,  24,  508 

Necessity  of  making  up  record,  24,  507 

Process,  24,  508 

What  record  must  show,  24,  507,  508 
Revenue  laws,  24,  498 
Bight  of  Trial  by  Jury,  3 ,  721 

See  infra.  Constitutional  Limita- 
tions; Criminal  Prosecutions; 
Ordinances. 

Where    appeal   and   trial   by  jury    is 
given  in  civil  cases,  24,  503 
Sheriffs  I 

Against,  22,  553 
Statutory,  9,  213 
What  are,  9,  212 
SUMMER,  24,508 
SUMMING  UP,  24,  508 
SUMMONS,  24,  509 
iS^e  Garnishment  ;  Service  of  Proc- 
ess, 
Alias  writs,  24,  524 
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Amendment,  24,  525 

Clerical  error,  24,  526 

Date,  24,  526 

Description  of  a  party,  24,  526 

Error  in  notice  of  relief,  24,  526 

Examples,  24,  525,  526 

In  general,  24,  525 

Seal,  24,  522 

Teste,  24,  526 

What  may  be  amended,  24,  526 

Writ  fundamentally  defective,  24,  525 
Commencement  of  civil  action,  24,  509 
County,  24,  522 
Date 

Amendment,  24,  526 
Date  of  the  writ,  24,  523 
Defective  Writs,  24,  527 

Effect  of,  24,  527 

Examples,  24,527,  528 

How  taken  advantage  of,  24,  527 

In  general,  24,  527 

Plea  in  abatement,  24,  528 
Definition,  24,  509 
Dies  non  juridicus,  5,  86 
Executors  and  administrators,  24,  513 
Indorsement  of  the  Writ,  24,  523 

Examples,  24,  523,  524 

In  general,  24,  523 

Necessit}',  24,  523 

Sufficiency,  24,  524 
In  forcible  entry  and  detainer,  see  For- 
cible Entry  and  Detainer. 
Initials,  24,  512 
In  What  Name  Writ  Should  Bun,  2  4,'  514 

Examples,  24,  514,  515 

Generally,  24,  514 

State,  commonwealth,  or  people,  24, 

Whether  process,  24,  514 
Justice  of  the  Peace,  1 2,  431 
Alias  writs,  i  2,  436 
Alias  writs  where  there  are  several  de- 
fendants, 12,  436 
Amendment,  1 2  ,  433 
Constable  noting  time  of  receipt,  1 2 

431 
Date,  1 2 ,  432 
Definition,  12,431 
Description  of  defendant,  12,  433 
Directed  to  constable,  1 2 ,  432 
Examples  of  specification  of  time,    12, 

434 
Fictitious  names,  12,  433 
Indorsement     of    amount    for    which 

plaintiff  will  take  judgment,  12,433,, 

434 
Initials,  I2,  433 
Irregularities,  12,  433 
Must  be  made  out  by  justice,  12,  431 
Name,  examples,  12,433 
Name  of  defendant,  i  2 ,  432 
Name  of  person  unknoM-n,  I2',  433 
Place  of  appearance,  12,  431 
Place  of  trial,  12,  434 
Place  where  must  be  entered,  12,  434. 
Pluries  writs,  i  2 ,  436 
Signature,  i  2,  432 
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Sunday. 


SUMMONS— CoB^'rf 
Justice  of  the  Vea.ce— Cont'd 

Summons  as  complaint,  I2,  446 

Time  of  appearance,  12,  431 

Time  returnable,  i  2,  435 

Time  when  it  may  be  served,   i  2,  435, 

436 

To  whom  directed,  i  2,  432 

When  action  commences,  12,  432 

When  alias  writs  mav  be  issued,  i  2, 436 

When  returnable,  12,435 
Limitation  of  actions,  24,  510 
Mandamus 

Setting  aside,  14,  117 
Master  in  chancery,  i  4,  924 
Maj'  summons,  14,  984 
Misnomer,  24,  511 
Name  of  the  county,  24,  510 
Name  of  the  court,  24,  510 
Name  of  the  state,  24,  510 
Names  of  Parties,  24,  5x0 

Amendment,  24,  526 

Examples,  24,  510-514 

Fictitious  names,  24,  511 

In  general,  24,  510 

Initials,  24,  512 

Misnomer,  24,  511 

Partnership,  24,  513 

Persons  acting  in  a  representative  ca- 
pacity, 24,  513 

Place  of  residence,  24,  513 

Plaintiff  and  defendant,  24,  510 

Word  "as,"  24,  513 
Nature,  24,  509 

Notice  of  Belief  to  Be  Demanded,  24,  518 
^         Action  to  foreclose  mortgage,  24,  520 

Code  of  civil  procedure,  24,  518 

Examples,  24,  518-521 

Forms  of  notice  prescribed,  24,  518 

Fraud  in  the  contract,  24,  520 

Irregularities,  24,  518-521 

Where  two   forms  of  notice  are  pre- 
scribed, 24,  518 
Partnership,  24,  513 
Plaintiff's  name,  24,  510 
Plea  in  abatement,  24,  528 
Pluries  writs,  24,  524 
Post-office  address,  24,  522 
Process,  24,  514 
Record,  20,  482 
Belief  to  Be  Demanded,  24,  518 

Action  to  foreclose  mortgage,  24,  520 

Code  of  civil  procedure,  24,  518 

Examples,  24,  518-521 

Forms  of  notice  prescribed,  24,  518 

Fraud  in  the  contract,  24,  520 

Irregularities,  24,  518-521 

Where   two   forms  of  notice  are  pre- 
scribed, 24,  518 
Bequlsites  of  the  Writ,  24,  510 

See  infra,  IK  What  Name  Writ 
Should  Run;  Names  of  Parties; 
Relief  TO  Be  Demanded;  Seal; 
Signature;  Statement  of  Cause 
OF  Action  ;  Teste  ;  Time  for  Ap- 
pearance; To  Whom  IJirected; 
Venue. 


Return,  see  infra.  Time  for  Appear- 
ance. 
Seal,  24,  522 

Amendment,  24,  522 

Dispensed  with  by  statute,  24,  523 

Examples,  24,522,  523 

Necessity,  24,  522 
Sheriffs,  22,  533 

Duty  to  serve,  22,  533 
Signature,  24,  519 

Blanks  issued  to  attorneys  to  be  filled 
in  by  them,  24,  521 

Clerk  of  court,  24,  521 

Code  practice,  24,  521 

Examples,  24,  519-522 

Necessity,  24,  519,  521 

Plaintiff's  attorney,  24,  521 

Post-oiBce  address,  24,  522 

Printed  signatyre,  24,  522 
Statement  of  Cause  of  Action,  24,  517 

Early  English  practice,  24,  517 

Effect  of  failure,  24,  518 

Examples,  24,517-519 

In  extenso,  24,  517 

Sufficiency,  24,  517 

Summary  statement,  24,  517 
Suing  out  of  original  writ,  24,  509 
Teste,  24,  523 

Amendment,  24,  526 

Date  of  issuance,  24,  523 

Examples,  24,  522 

Necessity,  24,  523 
Time  for  Appearance,  24,  515 

Before  whom  returnable,  24,  517 

Certain  number  of  days,  24,  515,  517 

Examples,  24,  515-517 

Fatal  defects,  24,  516 

In  general,  24,  515 

Necessity  of  naming,  24,  515 

Returnable  same  day  issued,  24,  517 
To  whom  directed,  24,  514 
Venue,  24,  510 

County  in  which   trial  is  to  be   held, 

24,  510 
Margin  of  the  writ,  24,  510 
Name  of  the  court,  24,  510 
Name  of  the  state,  24,  510 
When  action  is  begun,  24,  510 
Whether  process,  19,  22'5 
SUNDAY,  24,  52S 

Acknowledgment,  24,  580 

Admissions,  24,  579 

Arbitration  and  award,  i,  705;  5,  86;  24, 
574 

Arrest  in  civil  cases,  i,  723;  24,  576,  578 

Attachment,  24,  578 

Award,  i,  705:  5,  86:  24,  574 

Award,    execution,    publication   or    de- 
livery of,  on  Sunday,  i,  705 

Bail  entered  in  upon,  2,  32 

Bail,  validity  when  taken  upon,  2,  19 

Bakers,  24,  536 

Ball  games,  24,  539 

Barber,  24,  544 

Bills  and  Notes,  2  4 ,  566 

Computation  of  time,  26,  13 
Examples,  24,  566,  567 
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Last  day  of  grace  Sunday,  5,  528?^' 
Made  or  delivered  upon,  2,  342 
Note  or  bill  without  grace,  5,  528^" 
Notes  executed  on  Sunday  but  bearing 

a  different  date,  24,  567 
Note  signed   by  two  but  delivered  by 

one,  24,  566 
Note  signed   on   Sunday,  delivered  on 

secular  day,  24,  566 
Validity  in  general,  24,  566 
Wlien   demand  made  when   Sunday  is 

the  last  day  of  grace,  5,  528^*^ 
Bond  signed  on  Sunday  and  delivered  on 

Monday,  2 ,  458 
Burden  of  Proof 

To  show  that  instrument  was  executed 

on   Sunday,  24,  569 
Business,  24,5^5 

Loaning  of  money,  2,  700 
Meaning  of  the  term,  2,  699 
Card  playing,  24,  539 
Charities,    see     infra.    Necessity    or 

Charity. 
Check  or  note  falling  due  on,  5,  528^** 
Civil  or  religious  institution,  24,  529 
Common  Labor 

Definition  of,  3,  347 
Computation  of  Time,  26,  10 
See  Time,  Computation  of. 
Act  to  be  done  by   certain  day,  26,  14 
Act  to  be  done   by  or  within  a  certain 

time,  26,  14 
Bills  and  notes,  26,  13 
Compensation  by  the  day,  26,  14     ^ 
Compensation   to  be  paid  by   the  day, 

26,  14 
Contract,  maturity  on   Sunday,  26,  12 
Days  of  grace,  26,  13 
English  rule,  26,  11 
Examples,  26,  10,  11 
General  rule,  26,  10 
Negotiable  instrument  falling  due  on 

Sunday,  26,  13 
Period  closing  on  Sunday,  26,  12 
Policy    of   insurance    falling    due    on 

Sunday,  26,  13 
Protests  against  United  States  duties, 

26,  12 
Recordation  of  mortgage,  26,  13 
Redemption  of  land,  26,  12 
Redemption  of  landsoldfortaxes,2  6, 12 
Redemption  of  land   sold  under  mort- 
gage, 26,  12 
Rule  one  of  expediency,  26,  10,  11 
Tender  of  payment,  26,  12 
Term  of  court,  26,  14 
When   day   of  performance  falls  upon 

Sunday,  5,  89 
When  performance  must  be  on  Satur- 
day, 26,  14 
When  Sunday  Excluded,  26,  10 

Generally,  26,  10 
When  Sunday  Included,  26,  10 

Generally,  26,  10 
When  working  days  are  meant,  26,  11 
Where   contract  matures  on   Supday, 

26,  12 
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Where  judicial  days  are  meant,  26,  11 
Where  last  day  falls  on  Sunday,  26,  13 
Where  number  of  days  exceed  seven, 

26,  10 
Where   number  of  days   is   less   than 

seven,  26,  10 
Where  working  days  alone  are  meant, 

26,  II 
Conflict  of  Laws 

Validity  of  contract,  24,  568 
Constitutionality  of  Sunday  Statutes,  3, 

725;  24,  530 

Authority  of  municipal    corporations, 

24,533 
Establishment  of  religion,  24,  532 
Example^  24,  530-534 
Guaranty  of    full   civil    and    religious 

liberty,  24,531 
In  general,  24,  530 
Interference  with  interstate  commerce, 

24,532 
Jews  and   seventh-day  adventists,  24, 

546,  547 

Municipal  ordinances,  24,  533 

Police  powers,  24,  532 
Construction  of  Statute,  2  4 ,  547 

In  general,  24,  547 

Liberal  construction,  24,  547 

Regarded  as  penal  statute,  24,  547 

Religious  feature  of  the  statute,  24,  1^48 

Whether  construed  strictly,  24,  538 
Contracts,  24,  555 

Contracts  executed,  24,  555 

Exchange,  24,  557 

Hiring   horses,  i,  591;    :j,  51 ;    9,77°; 
24,  553 

In  general,  24,  555 

Instruction,  examples  of,  11,  270 

Sales,  24,  555 

Examples,  24,  556,  557 
Fraud  or  deceit,  24,  557 
Miscellaneous  cases,  24,  556 
Property    delivered    to   vendee,   24, 

557 
Where   no  property  is  delivered    in 

pursuance  of  sale,  24,  557 
Whether    fraud    absolute,    24,    ^55, 

558 
Whether  vendee  may   replevy,   24, 
556 
Validity,  24,  555 
Contracts  Executory,  24,  558 

Consideration  past  services  rendered  on 

Sunday,  24,  559 
Contracts  of  Necessity  or  Charity,  2  4 , 

572 

Contracts  for  relief  of  the  sick,  24, 

573 
Marriage,  24,  573 
Subscriptions   for   church  purposes, 

24,  572 
Telegrams  on  Sunday,  24,  573 
Validity,  24,  572 
Exceptions,  24,572 
Ratification,  24,  570 
New  contract,  24,  571 
Upon  secular  day,  24,  570 
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SUNDAY— Co«;W 
Contracts  Executory — Confd 
Validity,  9,  882;  24,  558 

Burden  of  proof,  24,  569 

Conflict  of  laws,  24,  568 

Contract  entered  into  on  Sunday, 
24,  560 

Distinction  between  contract  consid- 
ered usual  calling  and  contracts 
which  are  not,  24,  565 

Doctrine  in  England,  24,  560 

Entered  into  upon  Sunday,  24,  558 

Generally,  24,  558 

In  Alabama,  24,  565 

In  Arkansas,  24,  561 

In  California,  24,  565 

In  Connecticut,  24,  56V 

In  Georgia,  24,  565 

In  Illinois,  24,  564 

In  Indiana,  24,  561 

In  Iowa,  24,  561 

In  Kansas,  24,  564 

In  Kentucky,  24,  564 

In  Maine,  24,  561 

In  Massachusetts,  24,  562 

In  Michigan,  24,  562 

In  Minnesota,  24,  562 

In  Mississippi,  24,  562 

In  Missouri,  24,  564 

In  Nebraska,  24,  563 

In  Nevada,  24,  562 

In  New  Hampshire,  24,  562 

In  New  Jersey,  24,  562 

In  New  York,  24,  564 

In  Ohio,  24,  564 

In  Oregon,  24,  563 

In  Pennsylvania,  24,  563 

In  Rhode  Island,  24,  565 

In  South  Carolina,  24;  565 

In  Tennessee,  24,  565 

In  Texas,  24,  558 

In  Vermont,  24,  563 

In  Virginia,  24,  563 

In  West  Virginia,  24,  563 

In  Wisconsin,  24,  563 

In  pari  delicto,  24,  560 

Labor  performed  partly  on  Sunday 
and  partly  on  secular  day,  24,  560 

Loan  on  Sunday,  24,  567 

Miscellaneous  cases  relating  to  Sun- 
day contracts,  24,  569 

Note  dated  as  of  a  secular  dav,  24, 

567 
Note  signed  by  two  and  delivered  by 

one,  24,  566 
Note  signed  on  Sunday  but  delivered 

on  secular  day,  24,  566 
Partnership,  24,  568 
Payment  on  Sunday,  24,  567 
Relief  in  equity,  24,  568 
Rescission  on  Sunday,  24,  568 
Those   performed   on    Sunday,    24, 

Universal  application  of  the  doctrine, 

24,560 
Whether  a  promise  bars  statute  of 

limitations,  24,  567 
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Whether    contract    entered     into    on 
Sunday    is    capable  of    ratification, 
24.570 
Coroner's  inquest,  24,  575 
Criminal  prosecution,  24,  548 
Defense,  24,  549 

See  infra,  Effect  of  Violation  of 
Sunday  Laws  in  Case  of  Negli- 
gent Injury. 
To  action  for  injury  to  hired  horse,  i, 

591;  2.  si;  9,  77o;.24,  5S^ 
To  an  action  for  injury  caused   b^-  de- 
fective highway,  24,  103;  26,  190, 

193 
Definition,  24,  528 

Delivery  of  goods  by  carrier  upon,  2,  898 
Demand,  24,  576 
Dies  Non  Juridlcns,  2  4 ,  574 

Arbitration  and  award,  1,705;    5,86; 

24,  574 
Arrest  on  civil  process,  i,  723;  5,86; 

24,576,578 

At  common  law,  24,  574 

Attachment,  5,  86;  24,  578 

Criminal  process,  5,  87:  24,  578 

Demand,  5,  85;  24,576 

Examples,  24,  575-579 

Execution,  24,  576 

Foreclosure  sale,  5,87 

Injunction,  5,  87;  24,  579 

Inquest,  24,  575 

Instructions  to  jury,  24,  578 

Issue  of  process,  24,  575 

Judgment  rendered,  24,  577 

Judgments,  5,85 

Judicial  and  ministerial  acts,  5,  85 

Judicial  and  municipal  acts,  5,  87 

Judicial  proceedings,  24,  :;74 

Notice,  5,85;  24,  575 

Omission  of  non-judicial  days  in  com- 
putation of  time,  5,  88 

Pronouncing  judgment  upon  a  verdict, 
5,87 

Publication  of  notices  in  Sunday  news- 
papers, 24,  577 

Public  officers,  24,  577 

Recognizance,  5,  87 

Referee's  announcement,  5,  87 

Sentence,  24,  577 

Service  of  process,  24,  575 

Summons,  5,  86 

Trial  of  a  case  on  Sunday,  5,  87 

Verdict,  5,  86 

Verdict  received  on  Sunday,  24,  577 

What  acts  may  be  performed,  5,  87 

What  embraced   by  judicial  proceed- 
ings, 24,  574 

Writs,  5,85 

Writs  of  inquiry,  5,  86 
Drug  Stores,  24,  535 

Constitutionality  of  statute  exempting, 

24,31 
Effect  of  Violation  of  Sunday  Laws  In  Case 
of  Negligent  Injury,  24,  551 
Common  carrier,  24,  552 
Contributory  negligence,  24,  551 
Damages  for  breach  of  contract,  24,  552 
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Horses  Hired  on  Sunday,  i,  sgi ;  ^,  51 ; 
9.  770;  24,  553 
Contract  of  hiring,  24,  553 
Examples,  24,  553,  554 
Horses  injured   by   overdriving,  24, 

553 

Recovering  for  tort,  24,  553 
In  general,  24,  551 
Municipal  corporations,  24,   552;  26, 

190,  193 
Whetiier  bar  to  right  of  recovery,  24, 

551 

Enlistment,  24,  580 

Exceptions,  see  infra^  Jews;  Neces- 
sity OR  Charity;  Seventh-Day 
Adventists. 

Exchange,  24,  557 

Execution,  24,  575 

Exercise  of  ordinary  calling,  single  of- 
fense, 2  4,  549 

Express  companies,  7,  579 

General  scope  of  Sunday  statutes,  24,  534 

History,  24,  528-530 

Horse  racing,  24,  539 

Horses  Hired  on  Sunday,  i,  591;  2,  51;  g, 

770;  24,  553 

Contract  of  hiring,  24,  553 

Examples,  24,  553,  554 

Horses  injured  by  overdriving,  24,  553 

Recovering  for  tort,  24,  553 
Indictment,  24,  548 

Of  corporation  for  Sabbath   breaking, 
4,  270 
Injunction,  24,  579 
Innkeeper,  24,  536 
Instruction,  examples  of,  11,  267 
Instructions  to  jury,  1 1,  267;  24,  578 
Interstate  commerce,    11,554;   24,532- 

536  , 

Intoxicating  LlquorS',  1 1 ,  690-727;  24,  540 

Adjoining  rooms,  1 1,  693 

Closing  ordinances,  11,617 

Clubs,  1 1,  727 

Examples,  1 1,  690-694 

Giving  away  liquor,  1 1,  692 

Indictable  offense,  1 1,  691 

Indictment,  11,  767,  769 

Inn  and  hotel  keepers,  1 1,  691 

Keeping  place  open,  1 1,  693 

Kinds  and  qualities  of  liquors,  1 1,  694 

Liability  for  maintaining  nuisance,  11, 
691 

License,  1 1 ,  644 

Not  necessary  to  convict,  1 1 ,  690 

Ordinances  of  town,  11,  628 

Particular  hours,  1 1 ,  694 

Part  of  premises,  1 1,  693 

Power  of  legislature  to  forbid  sale,  1 1 , 

590 

Sale  by  druggists,  1 1 ,  692 

Sale  to  guest  at  inn,  1 1 ,  692 

Saloon,  1 1,  693 

Tippling  houses,  1 1,  693 
Jewish  Sabbath,  9,  420 
Jews,  24,  545 

Joinder  of  defendants,  24,  549 
Judgment,  5,85;  24,  577 
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Judgment  of  justice  of  the  peace,  12,  475 

Judicial  notice  of,  24,  579 

Jurisdiction,  24,  550 

"Keeping  open,"  12,  516;  24,  537 

Lease,  i  2,  981 

Liability  of  carrier  where   live   stock    is 

received  on  Sunday,  3,  16/ 
Liability  of  master   for  acts  of  servant, 

14,  78s;  24,550 
Limitation  of  Actions,  24,  567 

Whether  part  payment  bars  the  statute, 

24,  567 

Whether  promise  bars  the  statute,  24, 

567 
Loans,  24,  568 
Lord's  Day,  24,  530 
Mails,  24,  536 
Marriage,  24,573 
master  and  Servant,  14,  785 ;  24,  550 

In  general,  14,  785 

Liability  of  master  for  acts  of  servant, 

14,  785;  24,  550 
Matters  of  necessity,  charity,  or  mercy, 

14,785 

Recovery  for  work  done  on  the   Sab- 
bath, 14,  785 
Meetings,  24,  579 
Mortgages,  1 5 ,  763 
Municipal  Corporations,  24,  103,  433;  26, 

190,  193 

Regulations,  15,  1188 
Necessity  or  Charity,  24,  541 

Barbers,  24,  544 

Definition  of  charity,  24,  545 

Definition  of  necessity,  24,  541 

Examples,  24,  541-545 

Honest  belief  as  to  necessity',  24,  542 

In  general,  24,  541 

Killing  animals,  24,  545 

Necessity  must  be  real,  24,  541 

Question  of  law  or  fact,  24,  541 

Repairing  mill,  24,  545 

Running  trains  on  Sunday,  24,  543 

Telegraphic   dispatches,   24,  543,573; 

25,  815 
Traveling,  24,  542 

What  constitutes  works  of  necessity  or 

charity,  24,  541 
Work   convenient   but   not   necessary, 

24,  542 
Works  not  necessary,  24,  544 
Works  of  charity,  24,  545 
Necessity  or  Charity,  Contracts  of,  24,  572 
Contracts  for  relief  of  the  sick,  24,  573- 
Marriage,  24,  573 
Subscriptions  for  church  purposes,  24, 

572 
Telegrams  on  Sunday,  24,  573 
Validity,  24,  572 
Negligence,  see  infra,  Effect  of  Vio- 
lation of   Sunday  Laws  in  Case 
OF  Negligent  Injury. 
Newspapers,  24,  538 

Publication  of  notice  in  Sunday  news- 
papers, 16,  822;  24,  577 
Notice,  24,  575-579 

Notice  by  publication,  16,  822;  24,  577 
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Ordinances,  24,  533 

Ordinary  calling,  24,  538 

Partnership,  _2  4,  568 

Payment,  18,  198;  24,  567 

Penal  Statutes 

Whether  Sunday  laws  are,  24,  537 

Petitions,  24,  579 

Pleading 

Negativing  exceptions,  4,  753 

Pleasure  riding  or  driving,  24,  546 

Police  power,  24,  533 

Post-dated  check  falling  due  on  Sunday, 
5 ,  528^^ 

Procedure,  24,  548 

Publication    of   notice   in   Sunday   news- 
papers, 16,  822;  24,  577 

Public  officers,  24,  577 

Questions  of  Law  and  Fact,  i  g ,  647 
Works  of  necessity,  24,  541 

Railroads,  ig,  927 

Railroads  running  trains,  24,  536-540 

Railroads  running  trains  on  Sunday,  24, 

543 
Katlflcation,  24,  570 
New  contract,  24,  571 
Ratification  upon  secular  day,  24,  570 
Whether  contract  entered  into  on  Sun- 
day  is   capable   of   ratification,  24, 

570 
Repairing  mills,  24,  545 
Replevy 

Sale  on  Sunday,  24,  556 
Rescission,  24,  568 
Resolutions,  24,  579 
Sabbath,  24,  529 
Sales,  24,  555 

Examples,  24,  556,  557 

Fraud  or  deceit,  24,  557 

Property,  delivery  to  vendee,  24,  557 

Where    no    property    is    delivered   in 
pursuance  of  sale,  24,  557 

Whether  fraud  absolute,  24,  555,  558 

Whether  vendee  may  replevy,  24,  556 
Saloons,  24,  535 
Scbool 

Disturbing  meetings,  5,  722 
Seamen 

Refusal  to  work  on  Sunday,  2  i,  951 
Sentence,  24,  577 
Service  of  process,  i,  705;  5,  86;  22,  112; 

24,574 
Servile  labor,  22,208 
Seventh-day  adventists,  24,  546 
Sberlff's  Sales,  22,  591 

Advertisement  fixing  day  on  Sunday, 

22,  586 
At  common  law,  22,  591 
Examples,  22,  591,  592 
In  general,  22,  591 
In  United  States,  22,  591 
Statute  of  frauds,  24,  570 
Statutes 
Time  for  Taking  Effect,  23,  219 
When  Containing  Emergency  Clause, 
23,  222 
Constitutional  provision,  23,  222 
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Declaration  of  emergency  in  pre- 
amble, 23,  223 
Discretion  of  legislature,   23,  222 
Examples,  23,  222,  223 
Implication,  23,  222 
In  general,  23,  222 
Journals,  23,  223 
Streets  and  Sidewalks 

Effect  of  violation  of  Sundaj-  laws  upon 
plaintiff's  right  of  action  against  city, 
24,  103;  26,  190,  193 
Sunday  Contracts 

Reaffirmation,  9,  928 
Sunday  sales,  9,  928 

Telegraph  and  Telephone  Companies,  24, 
S43-S73;  25,815 
Action -by  addressee,  25,  817 
Action  for  tort,  25,  817 
Agent  undertaking  to  transmit,  25,  815 
Contract  to  transmit  messages,  24,  573 
Information  of  death,  24,  573 
In  general,  25,  815 

Liability  for  failure  to  transmit,  25,815 
Message  one  of  necessity,  24,  1573;  25, 

815 

Message  requesting  attendance  of  doc- 
tor, 24,573 

Necessity   and    charity    appearing   on 
face  of  message,  24,  543,  573;  25,  818 

Necessity  or  charity,  24,  543,  573;  25, 
816 

Office  at  a  receiving  station,  25,  815 

Ratification,  25,  817 

Retention  until  Monday,  25,  817 

Right  to  close  on  Sunday,  25,  S15 

Validity  of  contract,  25,  816 

What  are    messages   of    necesslt\-    or 
charity,  25,  816 
The^ers,  24,539;  25,  1040 

Construction  of  statutes,  25,  1040 

Contracts  with  actors   for  Sunday  per- 
formances, 25,  1040 

Statutes  prohibiting  Sunday  perform- 
ance, 25,  1040 
Time,  Averments  as  to,  10,  5S6 

See  infra.  Computation  of  Time. 

Day  of  month,  10,  586 

Where  act  is  illegal  on  Sunday,  10,586 
To  keep  open,  24,  537 
Travelers,  24,  536 
Traveling,  24,  542 

See  infra.  Effect  of  Violation  op 
Sunday  Laws  in  Case  of  Negli- 
gent Injury. 
Traveling  for  pleasure,  24,  5^6 
Verdict 

Reception  on  Sunday,  2  8 ,  341 
Examples,  28,  341-343 
In  general,  28,  341 
Whether  legal,  28,  341 

Whether  verdict  may  be  rendered  on, 

24,  577 
Waiver,  28,  533 
Warrants 

Issuance  and  execution,  28,  716 
Wharves 

Damage  to  vessel  on  Sunday,  29,  88 
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When  Sunday  Begins  and  Ends,  2  4 ,  530 
Defined  by  statute,  24,  530 
Midnight  between  Saturday  and  Sun- 
day, 24,  S30 
Solar  day,  24,  530 
Wills,  2  4."S79 
Worldly  Pursuits,  24,  534 

Saloons,  see  Intoxicating  LiQtJORS. 
Bakers,  24,  535 
Business,  24,  535 
Buying  and  selling,  24,  535 
Drug  stores,  24,  535 
Examples,  24,  534-537 
Horse  racing,  24,  539 
Hotel  keepers,  24,  536 
In  general,  24,  534 
Intel-state  commerce,  24,  536 
Intoxicating  liquors,  24,  540 
Labor,  24,  535 
Newspapers,  a 4,  538 
Ordinary  calling,  24,  638 
Railroad  running  trains,  24,  536,540 
Sports,  24,  539 
Theaters,  24,  539 
To  keep  open,  24,  537 
Travelers,  24,  536 
United  States  mails,  24,  536 
SUPERCARGO,  3,318 

See  Master  of  a  Vessel. 
SDPERFCETATION,  15,  220 
SUPERHUMAN 

Irresistible  superhuman  cause,  3,  45 
SUPERINTEND,  24,  580 

Manage  and  superintend,  14,  87 
SUPERINTENDENT,  24,  5S0 

See  infra,  Poor  and  Poor  Laws. 
SUPERIOR,  24,  q8o 
SUPERNUMERARY,  24,  580 
SUPERSEDE,  24,  5S0 
SUPERSEDEAS,  24,581 

See  Stay   of   Proceedings;   Under- 
takings ON  AprEAL. 
Appeal,  I,  623;  24,  586 

See  infra,,  Statutory  Stays  on  Ap- 
peal AND  Error. 
Appeal  in  admiralty,  i,  201 
Arrest  in  civil  cases,  24,  583 
Bill  Of  Review 

Receivers,  20,  106 
Certiorari,  24,  5S4 

Examples,  24,  584,  585 

In  general,  2  4 ,  584,  585 

Levy  before  certiorari,  24,  584 

Whether  certiorari  is  supersedeas,  24, 

584 
Contempt,  24,  598 
Definition,  24,  581 
Effect  Of,  7,  148;  24,  596 

Upon  execution  begun,  24,  597 

Upon  jurisdiction  below,  24,  596 
Error 

See  infra,  Statutory  Stays  on  Ap- 
peal AND  Error. 
Error,  Writ  of,  24,  583-585 

Action  for  debt  on  judgment,  24,  585 

Common  law,  24,  585 

In  general,  24,  585 
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Supersedeas  as  substitute  for,  24,  585 

Where  writ  of  error  is  supersedeas,  24, 
585 
Execution 

Effect  upon  execution  begun,  24,  597 
Executors  and'administrators,  24,  588 
Express,  24,  581 

Examples,  2  4,  582-584 

Imprisonment,  24,  583  ' 

In  general,  24,  581 

Necessity  of  writ,  24,  581,  582 

Substitute  for  audita  querela,  24,  583 

Substitute  for  writ  of  error,  24,  583 

When  granted,  24,  582 

Where  the  writ  lies,  24,  582     , 

Writ,  24,  581 
Habeas  corpus,  24,  584 
Implied,  24,  581,  584 

Definition,  24,  584 
Implied  supersedeas,  see  infra,  Appeal; 

Certiorari;  Habeas  Corpus;  Writ 

OF  Error. 
Imprisonment,  24,  5S3 
Insanity,  Inquisition  of,  1 1,  119 

Costs,    I  I,  120 

Power  of  court,  11,  119 

Practice,  11,  119 

Reference  to  master,  11,  119 
Jurisdiction,  24,  596 
Mandamus,  14,  114 

Improper  granting  or  refusing,  i  4,  114 

Irregularity  of  procedure,  14,  114 

Security,  14,  114 

Vacated  supersedeas,  14,  114 

When  granted,  14,  114 
Power  of  court  to  grant,  7,  146 
Receivers 

Upon  appeal,  20,  108 
Remedy  for  violation  of  supersedeas,  24, 

597 
Sheriil's  sales,  22,  575 
Statutory  Stays  on  Appeal  and  Error,  24, 

587  ■ 

See  Undertaking  on  Appeal. 
Decree  of  foreclosure,  24,  591 
Doctrine  in  United  States,  24,588 
Doctrine  of  various  state  courts,  24, 

592 

Examples,  24,587-595 

In  general,  24,  587 

Injunction,  24,  589 

Mandamus,  24,  594 

No  stay  without  bonds,  24,  587,  588 

Persons    acting   in    representative   ca- 
pacity, 24,  588 

United  States  supreme  court  doctrine, 

24,589 
Supersedeas  bond,  27,  448 
United  States  Courts,  27,  611 

Bond,  27,  611 

Definition,  27,  611 

Examples,  27,  610,  611 

Failure  to  observe  provisions,   27,611 

How  obtained,  27,  611 

Necessity  of  taking  bond,  27,  612 

Security  insufficient,  27,  612 
Violation  of  supersedeas,  24,  597 
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SUPERSEDEAS— Co»/V 
What  Court  May  Award  Supersedeas,  24, 

595 

Appellate  court,  24,  595 

At  common  law,  24,  595 

Court  of  chancery,  24,  595 
■Trial  court,  24,  595 
Writ  of  Error,  6 ,  819 

Audita  querela,  24,  583. 
SUPERSTITIOUS  USE,  3,  130 
See  Charities. 

Dedication  of  property  to,  4,  233 
SUPERSTRUCTURE,  24,  =;g8 
SUPERVISOR  OF  ELECTIONS,  24,  598 
SUPERVISORS,    see   County   Commis- 
sioners; Towns. 
Incompatible  oifices,  19,  5620* 
Supervisory  power,  i,  629 
SUPPLEMENTAL  BILL,  see  Bill  of  Re 
view;  Bill  op  Revivor;  Bill  to  Per- 
petuate Testimony;  EquiTY  Plead- 
ings. 

As  to  suits  to  set  aside  fraudulent  con- 
veyances, see  Fraudulent  Convey- 
ances. 
SUPPLEMENTARY  PROCEEDINGS,  7, 
160;  24,  599 

See  fi^enerally,  Ex'ECVTio'N. 
See  Creditor's  Bill;  Poor  Debtors. 
Abandonment,  24,  682 
Adjournment,  2  4 ,  64 1 

Indefinite  Adjournment 
Examples,  24,  641 

Judgment  debtor  refusing  consent,  24, 
641 

Right  of  judge  to  adjourn,  24,  641 
Affidavit,  7,  161 

See  infra.  Order. 

In  Indiana,  7,  i5i 
After-acquired  property,  see  infra,  SuB- 

sequently-Accjuired  Property. 
-  Agrait 

Proceedings  by,  2  4 ,  606 
Alimony,  24,644 
Amendments 

Examples,  24,  674-675 

Irregularity,  24,674 

Order  before  execution  returned,  2  4 ,  624 
Annuities,  24,  644 
Appeal,  24,  704 

Examples,  24,  704,  705 

In  what  cases  allowable,  24,  705 

New  York  code,  24,  704 

To  what  court,  24,  704 
Appearance,  24,610 
Appointment  of  receiver,  7,  161,  162 
Arrest,  7,  163 

As  to  warrant  of  arrest,  see   infra. 
Warrant  of  Arrest. 

When  it  may  be  made,  7,  163 
Attendance  for  examination,  see  infra 

Examination. 
Attorney  and  Client 

Proceedings  by,  24,  606 

Right  to  advice  of  counsel,  24,  638 

Whether  receiver  may  appoint,  24,  701 
Bankruptcy,  24,  611,  690 
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Bond  of  receiver,  24,  687 
Character  of  the  proceedings,  24,  600 
Choses  in  action,  24,  644 
Confession  of  Judgment 

After  injunction  order,  24,  629 
Contempt,  24,  664 
Constitutional  Law 

Provisions  making   disobedience  pun- 
ishable as  contempt,  24,  661 
Consuls  and  ambassadors,  24,  60S 
Contempt,  24,  659 

Constitutionality  of  provisions,  24,  661 
Construction  of  statutes,  24,  659 
Examples,  24,  659-662 
Failure  to  Attend  for  Examination,  24, 
662 

Authorized  order,  24,  662 
Examples,  24,  662 
In  general,  24,  662 
Service,  24,  662 
Failure  to  Turn  Over  Property,  24, 666 
Debtor  of  judgment  debtor,  24,  669 
Demand  for  compliance,  24,  667 
Examples,  24,  666,  667 
In  general,  24,  667 
Necessity  of  order,  24,  f,66 
Order  appointing  receiver,  24,  668 
Order  requiring  payment,  24,  666 
Order  to  satisfy'  judgment,  24,  668 
Property  not  in  possession  of  party, 
24,  668 
Inability  result  of  design,  24,  660 
In  general,   24,  659 
Punishment,  24,  66g 
Attachment,  24,  670 
By  what  judge,  24,  669 
By  whom  administered,  24,  669 
clear  case  n>ust  be  made  out,  24,  670 
Disobedience  of  order  to   pa^'   costs 
or  specified  sum  of  money,  24,  670 
Duration  of  imprisonment,  24,674 
Extent  of  Punishment,  24,  671 
Amount  of  indemnitj',  24,  672 
Costs  and  actual  expesscs,  24,  672 
Fities,  24,  671 

Imprisonment  for  debt,  24,  673 
Indemnifying  complainant,  24,671 
Proof  of  damages,  24,  671 
Proving  costs,  24,  673 
Regulated  by  statutes,  24,  671 
Where  no  actual  loss  or  injury  has 
been  produced,  24,  672 
Notice  to  offender,  24,  670 
Order  to  show  cause,  24,  670 
Procedure,  24,  670 
Referee,  24,  669 
Purged  of  contempt,  24,  660 
Refusal  to  Answer,  24,  663 

Examination    of    books    and    docu- 
ments, 24,  663 
Examples,  24,  663,  664 
In  general,  24,  663 
Production  of  documents,  24,  663 
Whether  punishable  as  contempt,  24, 
663 
Review  of  order  of  habeas  corpus,  9,216 
Statutory  provisions,  24,  659 
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Suing  receiver  without  leave  of  court,^ 

24,  700 
Trivial  violation,  24,  660 
Unable  to  comply'  with  order,  24,  660 
Violating  Ii^unction,  2  4 ,  664 
Confessing  judgment,  24,  664 
Examples,  24,  664-666 
How  long  injunction  order  remains 

in  force,  24,  666 
In  general,  24,  664 
Permitting  violation,  24,  664 
Service  of  injunction,  24,  664,  665 
Subsequently-acquired  propertj',  24, 

666 
Title  to   property    not  in    judgment 
debtor,  24,  665 
Violating  Proceedings 
Corporations,  24,  664 
Conversion,  24,698 
Corporations,  24,  60S 
Contempt,  24,  664 
Examined  a^  third  party,  24,  609 
Municipal  corporations,  24,  608,  609 
Whether  statutes  apply  to,  24,  608, 609 
Costs 
Allowance  to  Judgment  Creditor,  2  4 ,  677 
Conditional  collection,  24,  678 
Counsel  fees,  24,  678 
Distinction    between    "costs"     and 

"  disbursements,"  24,  677 
Examples,  24,  677-679 
How  collectible,  24,  679 
In  general,  24,  677 
Provisions   of  the   New  York  code,' 

24,  677 

When  amount  due  is  paid  before  ex- 
.  amination  of  debtor,  24,  679 
When  application  for  allowance  may 
be  made,  24,  678 
Allowance  to  Judgment  Debtor  or  Third 
Person  Examined,  24,  679 
Examples,  24,  679-681 
In  general,  24,  679 
Provisions  of  the  New  York  code, 

25.  679 

When  final    costs  may   be   allowed, 

24,  681 
When    property'   is    not   discovered, 

24,679 
Witness  fees,  24,  6S1 
Allowed   as  Punishment  for  Contempt, 
24,  672 

Costs  of  the  supplementary  proceed- 
ings, 24,  673 
Counsel  fees,  24,  673 
Proof  of  costs,  24,  673 
Where  there  is  no  actual  loss  or  in- 
jury, 24,  673 
Judgment  for,  24,  610 
Receivers 

Personal  liability,  24,  696 
Counsel  fees,  24,  673 
Courts,  24,  603-605 
Creditor's  Bill 

Substitute  for,  24,  600 
Whether    practice    applies    to   supple- 
mentary proceedings,  24,  6oi 

793 


Creditors  who  are  not  parties,  24,  605 

Cross-examinations,  24,  63S 

Curtesy,  24,  642 

Defects,  Omissions,  and  Irregularities,  24, 

674 

See  infra.  Amendments. 

Validity   of  jurisdiction,   see    infra. 
Jurisdiction. 

Appointment  of  receiver,  24,  689 

Disregarding  order  not  null  and  void 
on  its  face,  24,  676 

Examples,  24,  674--676 

In  general,  24,  674 

Objections,  24,  675 

Raising  objection  on  appeal,  24,  676 

Waiver  and  submission  of  the  parties, 
24,676 

Where  objection  may  be  waived,  24, 

67s 
Who  may  take  advantage  of,  24,  689 
Definition,  24,600 
Delivery,  see  infra.  Order. 
Demand,  2  4 ,  624 

Contempt,  24,  667 
Depositions,  24,  637 
Discontinuance  or  Dismissal  of  Proceedings, 
24,  681 

Abandonment  of  proceedings,  24,  6S3 
Beginning   a   second    proceeding,   24, 

683 
Discharged  in  insolvency,  24,  683 
Examples,  24,  681-684 
Imposed  terms,  24,  681 
In  general,  24,  68r 
Issuing  of  second  execution,  24,  683 
Provisions  of  the  New  York  Code,  24, 

6S1 
When  receiver  has  been  appointed,  2  4, 
681 
Dismissai  of  proceedings,  see  infra.  Dis- 
continuance OR  Dismissal  of  Pro- 
ceedings. 
Dower,  7,  165;  2 4, '642 
Earnings,  see  infra.  Property. 
Effect 

Creditors  who  are  not  parties,  24,  605 
Persons  not  parties,  24,  605 
Examination,  2  4 ,  633 
Attendance  for,  24,  633 
Examples,  24,  633,  634 
In  general,  24,  633 
Outside  county  of  residence,  24,  633 
Place  of  examination,  2  4,  633 
Failure   to    attend,    see    infra.    Con- 
tempt. 
Proceedings  on,  2  4 ,  635 
Adjournment,  24,  641 
Advice  of  counsel,  24,  638 
Conduct  of  examination,  24,  638 
Cross-examinations,  24,  638 
Depositions,  24,  647 
Evidence  against  assignee,  24.  640 
Examination  of  documents,  24,  636 
Examination  of  parties,  24,  636 
Examination  of  witnesses,  24,  636 
Fees  of  witnesses,  2  4 ,  637 
Indiana  procedure,  24,  635 
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SUPPLEMENTARY  PROCEEDINGS  — 

Confd 

Examination —  Confd 
Proceedings  on — Confd 
In  general,  24,  635 
Oath,  24,  638 

Production  of  documents,  24,  637 
Scope  of  the  Examination,  24,  638 
Evidence  tending  to  show  fraud  of 

witness,  24,  640 
Examination  is  a  record,  24,  641 
Examples,  24,  638-641 
In  general,  24,  638 
Property    subsequently     acquired, 

24,  640 
Questions    must   be  relevant,    24, 

640 
Third  parties,  a4,  639,  640 
Subpoena,  24,  637 
Subpoena  duces  tecum,  24,  637 
,  When  witness  maj'  be  examined,  24, 

637 
Wife  of  debtor,  24,  637 
Examination  of  Judgment  DeMor,  see  in- 
fra, Order. 

As  to  -who  m-ay  be  examined,  see  infra. 
Parties. 
Rxa7ninaiion  of  third  fer sons,  see  infra. 

Order. 
Execution,  see  infra.  The  Execution. 
Execution  returned  unsatisfied,  24,  641 
Executors  and  Administrators 

Proceedings  by,  24,  606 
Exempt  Property,  7,  163;  24,  648 

See  infra.  Property. 

Enjoining  disposition,  24,  628 

Examples,  24,  648,  649 

In  general,  24,  648 

Insurance  on  exempt  property,  24,  649 

Judgment  for  exempt  property,  24,  648 

Proceeds  of,  24,  649 

What  has  been  held  to  be  exempt,  24, 
649 

What  law  governs,  24,  649 
Exhaustion  of  legal  means,  24,  613,  641 
Fees  of  witnesses,  24,  637,  681 
Gambling 

Money   lost  by   judgment  debtor,  24, 

64s 
Husband  and  Wife 

Examination  of  wife,  24,  637 
Examination    of    wife    of  judgment 

debtor,  24,  6og 
Wife  as  witness,  24,  637 
In  Indiana,  7,  160 
In  Michigan,  7,  162 
In  Missouri,  7,  162 
In  North  Carolina,  7,  162 
In  South  Carolina,  7,  163 
Independent  action,  24,  602 
Infants,  24,  608 
Injunction 

Agatast  Transfer  of  Property,  24,  625 
Acts  enjoined,  24,  628 
Back  salary,  2  4 ,  628 
Beginning    and    termination   of  in- 
junction, 24,  627 
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Bona  fide  transferee,  24,  629 
Confession  of  judgment,  44,  628 
Defects  in  granting  order,  24,  627 
Examples,  24,  625,  626 
Exempt  property,  24,  628 
Proceedings  void,  24,  627 
Property  acquired  subsequent  to  serv- 
ice of  order,  24,  62S 
Property    not  subject  to  supplemen- 
tary proceedings,  24,  628 
■   Restraining  persons  not  parties,  24, 
626 
Trust  property,  24,  628 
What   judge   may  grant   injunction, 

24,  625 
What  transfers  are  forbidden,  2  4,  628 
When  injunction  may  be  made,  24, 
626 
Beginning  and  termination   of  injunc- 
tion, 24,  666 
Violation  as  Contempt,  2  4 ,  664 
Confessing  judgment,  24,664 
Corporations,  24,  664 
Examples,  24,  664-666 
How  long  injunction  order  remains 

in  force,  24,  666 
In  general,  24,  664 
Permitting  violation,  24,  664 
Service  of  injunction,  24,  664,  665 
Subsequently-acquired  property,  24, 

666 
Title  to   property'    not    in   judgment 
debtor,  24,  665 
Insolvency 

Discharge,  24,  6S3 
Irregularities,     see     infra.     Defects,. 

Omissions,  and  Irregularities. 
Judges  who   may  entertain   proceedings, 

24,  603,605 
Judgment,  see  infra.  The  Judgment. 

Affidavit,  24,  618 
yudgment  debtors,  see  infra.  Parties. 
Jurisdiction,  2  4 ,  603 

Continuance  when  once  acquired,  24, 

610 
Court  where  judgment  was   rendered, 

24,  603 
Distinction  between  court  and  judge  in 

New  York,  24,  605 
Effect  Where  Judge  Has  No  Jurisdiction, 
24,  675 

In  general,  24,(675 
Whether   objections   may  be  taken, 

24,675 
Whether  order  whollj'  void,  24,  675 
Examples,  24,603-605 
Generally,  24,  603 
In  Kansas,  24,  603 
In  Kentucky,  2-4,  603 
In  New  York,  24,  6Q3 
In  North  Carolina,  24,  603 
In  Wisconsin,  24,  603 
Judges  who  have  power  in  New  York 
to  entertain  proceedings,  24,  604 
Jurisdictional    Pacts,     see     infra.     The 
Execution;  The  Judgment. 
Examples,  24,610 
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Existence  of,  24,  610 

In  general,   24,  610 

Recitals  in  order,  24,  621 
Laches,  24,  605 

Legal  remedies  exhausted,  24,  612-616 
Liens 

Receivers,  24,  694 

Rights  of  bona  fide  purchasers,  7,  165 

When  it  avails,  7,  165 
Liens,  Priority,  etc.,  7  ,  165  ;  24,  656 

Assignment  of  the  property,  24,  657 

Bona  fide  attempt  to  serve  process,  24, 

657 

Death  of  judgment  debtor,  24,  657 

Due  diligence  in  prosecuting  proceed- 
ings, 24,  658 

Equitable  assets,  24,  656 

Fund  collected  by  receiver,  24,  65S 

How  lien  perfected,  24,  656 

In  general,  24,  656 

Lien  existing  before  institution  of  pro- 
ceedings, 24,  658 

Order  directing  appointment  of  re- 
ceiver, 24,  657 

Personal  property,  24,  656 

Priority  of  creditor  first  instituting  pro- 
ceedings, 24,  657 

Priority  where  another  creditor  ob- 
tains order  for  injunction,  24,  658 

Subsequent  bankruptcy  of  debtor,  24, 

657 

Successive  proceedings  in  different 
courts,  24,  658 

Whether  creditor  acquires  lien,  2  4,  656 
Limitation  of  actions,  24,  611 
Money,  24,  643 
Money  in  court,  24,  643 
Money  not  actually  due,  24,  646 
Municipal  corporations,  24,  609 
Nature  and  purpose,  7,  160 
Nature  of  the  remedy,  24,  600 
Notice  of  application  to  appoint  receiver^ 

see  infra,  Receivers. 
Notice  to  Judgment  Debtor 

Of  Order  to  Examine  Third  Persons,  24, 

631 

Right  to  appear  where   there  is  no 

notice,  24,  632 
Right  to  move   to  vacate   order,  24, 

632 
Whether    notice   must   be   given    to 
judgment  debtor,  24,  631 
Oath  of  witness,  24,  63S 
Official  salaries,  see  infra,  Property. 
Omissions,  see  infra,  Defects,  Omis- 
sions, AND  Irregularities. 
Order 

Appointing  receivers,  24,686 
Directing  Payment  or  Delivery,  24,  651 
Examples,  24,  651-655 
Indisputable  right  of  possession,  24, 

652.  653 
Nature  of  prpperty,  24,  652 
New  York  code,  24,  651 
Notice,  24,  652 

Order  to  judgment  debtor,  24,  651 
Order  to  third  person,  24,  652 
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Property   incapable  of  delivery,  24, 

6S3 
Property    to   which    another   claims 

title,  24,653 
Protection    of   third   person  making 

payment,  24,  655 
Right  of  possession   in  question,  24, 

6.S4 
Title  to  property  in  question,  24,654 
Where  third  party  has  notice  of  con- 
flicting claims,  24,  655 
Permitting  payment  of  debts  to  sheriff, 

24,651 
Service  of,  24,  632 
Appearance,  24,  633 
By  whom  service  may  be  made,  24, 

633 
Examples,  24,632,633 
In  New  York,  24,  632 
Mode  of  service,  24,  632 
Proof  of  service,  24,  633 
Validity,  24,  633 
Waiver  of  irregularities,  24,  633 
To  Examine  Judgment  Debtor,  24,  614 
See  infraj  Parties. 
After  Execution  Beturned 
Return  of  Sheriff,  24,  615 

Exhausting    of    legal    remedies, 

24,61s 
In  general,  24,  615 
Return     before     expiration     of 

sixty  days,  24,  616 
Return  unsatisfied,  24,  615 
Sufficiency  of  return,  24,  615 
The  Affidavit,  24,  617 
In  general,  24,  617 
Second  order,  24,  622 
Vliat  the  Affidavit  Must  Contain, 
24,  617,  61S 

Amount  of  judgment,  24,  618 
Deponent's   relation  to  the 

case,  24,  618 
Examples,  24,  618,  620 
Execution    against    both    real 
and   personal   property,  24, 
619 
Execution    returned     unsatis- 
fied, 24,  620 
In  general,  24,  617,  618 
Judgment,  24,  618 
Nature  of  relation  to  case.  "  4, 

618 
Previous   application,  24,   620 
Residence  or  place  of  business, 

24,  620 
Sum  still  due,  24,  620 
Time  and  place  of  docketing, 
24,  618 
Who  may  make  theaflidavit,  24, 
617 
The  Order,  24,  621 

As  a  special  proceeding,  24,621 
Before    what   judge    returnable, 

24,  622 
Directing  judgment  debtor  to  at- 
tend and  be  examined,  24,621 
Ex  parte  at  chambers,  24,  621 
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SUPPLEMENTARY    PROCEEDINGS  — 

Confd 

Order — Confd 
To  Examine  Judgment  Delitor — Cont'd 
After  Execution  Returned — Confd 
TUe  Order — Cont'd 

Form  of  order,  24,  621 

How  entitled,  24,  621 

In  general,  24,  621 

Place  of  examination,  24,  621 

Proceedings  part  of  the  original 

action,  24,  621 
Recital  of  jurisdictional  facts,  2  4, 

621 
Recitals,  24,  621 
Second  Order,  2  4 ,  622 

Affidavit   to    obtain    second 

order,  24,  622 
Examinations,  24,  622,  623 
Incidental   proceedings   under 

first  order,  24,  623 
Res  judicata,  24,  622 
Subsequently-acquired     prop- 
erty, 24,  622 
When  second  order  is  permis- 
sible, 24,  622 
Time  of  examination,  24,  621 
Time  of  order,  24,  614 
Within  what  time,  24,  614 
Before  Execution  Returned,  24,  623 
Amendment,  24,  624 
Demand,  24,  624 
Examples,  24,  623,  624 
In  general,  24,  623 
The  affidavit,  24,  624 
What  must  be  proved,  24,  623 
When  creditor  entitled  to   order, 
24,  623 
To  Examine  Third  Persona,  24,  629 
See  infra.  Parties. 
In  general,  24,  629 
Notice  to  Judgment  Debtor,   24,  631 
Discretion  of  judge,  24,  631 
Right  to  appear  where  there  is  no 

notice,  24,  632 
Right  to  move  to  vacate  order,  24, 

632 
Whether  notice  must  be  given  to 
judgment  debtor,  24,  631 
The  affidavit,  24,  631 
When  the  order  may  issue,  24,  629 
Parties,  7,  160;  24,605 

Corporations,  7,  161 ;  24,  608 
Creditors  who  are  not,  24,  605 
Effect  upon   persons   not    made,    24, 

60s 
Execution  defendant,  7,  161 
In  general,  24,  605 
Making  other  creditors  parties  to  share 

property,  7>  160 
Persons  having  assets  of  debtor  in  their 

possession,  7,  161 
Wlio  May  Be  Examined,  24,  607 
As  Judgment  Debtors,  2  4 ,  607 
Corporations,  7,  161;   24,608 
Foreign  consul,  24,  608 
Infants,  24,  60S 
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In  general,  2  4 ,  607 

Property    in    custody    of    United 

States,  24,  607 
Sherifr,  24,  608 
Trustees,  24,  608 
As  TMrd  Parties,  2  4,  609 
Examples,  24,  609,  610 
In  general,  24,  609 
Municipal  corporations,  24,  609 
Public  officers,  24,  610 
Wife  of  judgment  debtor,  24,  609 
Who  may  institute  proceedings  in  gen- 
eral, 7,  160 
Wlio  May  Maintain,  24,  606 

Agent  of  judgment  creditor,  24,606 
Attorney's,  24,  606 
Examples,  24,  606,  607 
In  general,  24,  606 
Judgment  creditor,  24,  5o6 
Personal  representatives,  24,  606 
Receiver  of  corporation,  24,  606 
Town  and  village  officers,  24,  607 
Partition 

Action  by  receiver,  24,  700 
Partnership,  24,643 
Patents,,  2  4,  643 
Payment,  see  infra.  Order. 
Place  of  examination,  24,  621,  633 
Pleading  and  Practice,  7 ,  161 
Formal  pleadings,  7,  161 
Procedure  in  general,  7,  161 
Presumption  of  regularity,  24,  602 
Priorities,    see    infra.    Liens,    Prior- 
ity, ETC. 
Privileged  communications,  24,  609,  639 
Proceedings   on  exajnination,  see  infra. 

Examination. 
Production  of  Documents,  2  4 ,  637 

Contempt,  24,  663 
Property 

That  Can  Be  Beached,  7,  164;  24,  641 
In  general,  24,  641 
Personal  Property,  24,  642 
Alimony,  24,  644 
Annuity,  24,  644 
Chose  in  action,  7,  165;  24,  644 
Distributive  share,  7 ,   165 
Equity  of  redemption,  24,  644 
Interest  in  patent,  24,  643 
Legacy,  7,  165 

Life  insurance  policy,  24,  644 
Money,  24,  643 

Money  lost  in  ganybling,  24,  645 
Partnership  interest,  24,643 
Seat  in  board  of  trade,  24,  642 
Seat  in   stock  exchange,  23,  755; 

24,  642 
Surplus    income    arising    from    a 

trust,  24,  645 
Trust  property,  24,  645 
What  can  be  reached,  24,  642 
Real  Property,  24,642 
Annuities,  24,  642 
Contract  for  purchase  of  land,  7, 

165  1 

Curtesy,  24,  642 
Dower  rights,  7,  165;  24,642 
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Income,  24,  642 
Interest  of  heir,  7 ,  165 
Rents,  2  4 ,  642 

What  may  be  reached,  2  4,  642 
Return  of  execution  unsatisfied,  24, 
641 
Tbat  Cannot  Be  Keacbed,  24,  646 
See  injra.  Exempt  Property. 
Earnings  andOfBcial  Salaries,  24,  649 
Earnings  for  personal  service,  24, 

649 
In  general,  24,  649 
Injunction,  24,  650 
Liberal  construction  of  exemptions, 

24,650 
Salaries  of  public  officers,  24,  651 
To  what  earnings  judgment  credit- 
or is  entitled,  24,  650 
When  rendered,  24,  649 
In  general,  24,  646 
Land  in  another  state,  24,  647 
Money  not  actually  due,  2  4,  646 
Money  not  due  at  time  of  service,  24, 

646 
Property  outside  of  jurisdiction,  24, 

647 
Subsequently-acquired  property,  24, 
647 
Public  OfBcers 

Whether  ofBcer  can  be  examined,  24, 
610 
Punislimeni   for    contempt,    see    infra. 

Contempt. 
Puppose  of  the  proceedings,  24,  600 
Reaching  and  applying  judgment  debtor's 
froferty,   see    infra.  Order  ;  Prop- 
erty. 
Receivers,  20,  307;  24,  606,  684 
Accounting,  24,  698 
An  officer  of  court,  24,  694 
Applying  surplus   to  judgment  debts, 

24,  702 
Appointment,  7,  164;  24,  6S4 
Agents  and  attorneys,  24,  701 
Appointment  of  more  than   one  re- 
ceiver, 24,  690 
Appointment  procured  by  fraud  or 

collusion,  24,  690 
Assignment  by  debtor,  24,  690 
At  wrhat  stage  of  proceedings  receiver 

may  be  appointed,  24,  684 
Collateral  attack  upon  appointment, 

24,  689 
Discharge  of  debtor  in   bankruptcy, 

24,  690 
In  general,  2  4,  684 
Irregularity   in    proceedings    to   ap- 
point receiver,  24,  689 
New  York  code,  24,  684 
Reasonable   ground  to   believe  that 

debtor  has  property,  24,  687 
Receiver  of  foreign  corporation,  24, 

68s 
Receiver  of  particular  debts,  24,  685 
Receivers  in  federal  and  state  courts, 

24,  690 
The  bond,  24,  687 
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The  order,  24,686 

Voluntary  appearance  of  debtoi-,  24, 

Waiver  of  irregularities  by  judg'mcnt 
debtor,  24,  689 

What  constitutes  waiver  of  irregu- 
larities, 24,689 

When  it  is  clear  that  debtor  has  no 
property,  24,  688 

Whether  it  must  appear  that  debtor 
has  property,   24,  687 

Who  may   appoint  receiver,  24,  685 

Who  may  be  appointed  receiver,  24, 
686 
As  to  when  receiver  shall  be  appointed, 

7,  164;  24.,  684 
Attorney,  20,  316 
Collecting  debts,  24,  697 
Compensation,  24,  695 
Control  of  court  over,  24,  694,  695 
Conversion  by  judgment  debtor,  2  4, 698 
Conversion    of    personal     estate    into 

money,  24,  7°' 
Courts,  20,  316 

Creditors  without  a  lien,  20,  311 
Denial  of  property,  20,  311 
Due  diligence  of  creditor,  20,  309 
Duties,  24,  694 

Examples,  24,  694 
Extension  oif  the   power  of  a  receiver, 

20,316 
Fraudulent  assignments  by  debtor,  20, 

General  creditors,  20,  311 
General  principles,  20,  307 
Irregularities  in  proceedings  to  appoint, 

24,  690 
Leave  of  court  to  bring  suit,  24,  695 
Liens,  20,  312 
Miscellaneous  matters  of   practice,  20, 

316 
Notice,  20,  315 
Notice  of  Application,  24,  691 

Application  extending  receivership, 
24,  691 

Creditor  prosecuting  similar  pro- 
ceedings against  judgment  debtor, 
24,  692 

Effect  of  failure,  24,  692 

Examination  of  third  party,  24,  692 

Examples,  24,  6gi,  692 

Extension  of  receivership,  24,  691, 
692 

In  general,  24,  691 

Necessity  of  writing,  2  4 ,  692 
Object  of  appointment,  20,  307 
Office,  Duties,  Eiglits,  Powers,  and  Lia- 
bilities, 24,  694 

Examples,  24,  694-704 

In  general,  24,  694 
Personal  Liability,  24,  696 

For  costs  where  guilty  of  fraud  or 
mismanagement,  24,  696 

Suit  without  leave  of  court,  24,  695 
Personal  property,  20,  312 
Pleading  and  practice,  24,  702 
Power  of  receiver  as  to  debt,  24,  967 
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SUPPLEMENTARY     PROCEEDINGS  — 

Contd 

Receivers — Contd 

Power  of  receiver  to   compel  account- 
ing, 24,698 

Powers  of  receivers,  20,  314 

Power  to  sue  in   another  jurisdiction, 
24,  6g8 

Procedure,  20,  315 

Protection  afiforded  receiver  by  order, 
24,  700 

Real  estate,  20,  312 

Remedy  at  law  must  be  exhausted,  2  o, 

309 

Removal,  24,  703 

Restricting  debtor,  24,  696 

Restrictions  on  power,  20,  314 

Return  day  of  the  execution,  20,  311 

Return  of  execution  unsatisfied,  20,  307 

Revocation  for  fraud,  24,  690 

Right  of  receiver  to  sue,  26,  314 

Right  to  set  aside  fraudulent  convey- 
ances, 20,  314 

Sale  of  choses  in  action,  24,  702 

Sale  of  lands,  2  4,  701 

Security  for  costs,  24,  696 

Substitution  for  debtor  in  debtor's  suit, 
24,700 

Suing  for  debts,  24,  696 

Suing  receiver  without  leave  of  court, 
24,  700 

Suit  for  partition,  24,  700 

Suit  to  reach  surplus  of  trust  fund,  24, 
697 

Suit  to  Set  Aside  Fraudulent  Transfers, 
24,  699 

Amount  of  judgment,  24,  699 
Waiver  of  fraud  by  creditor,  24,  700 
Whether  receiver  may  institute,  24, 
699 

The  bond,  24,687 

The  order,  2  4.  686 

Title,  20,  129,312;  24,  692 

After-acquired  property,  20,  313 
Bona  fide  purchaser  without  notice, 

24,  694 
Examples,  24,  C92-694 
Exempt  property',  20,  313 
Existing  liens,  24,  694 
In  general,  20,  129;  24,  692 
Personal  property,  20,  312 
Real  estate,  20,  129,  313 
Relation,  24,  693 
Seat  in  stock  exchange,  20,  130 
When  title  takes  effect,  24,  692 

Trover,  24,  698 

Trustee  for  benefit  of  creditor,  24,  696 

Waiver  of  irregularities,  24,  68g 

Waiving  equitable   right  of  creditor, 
24,701 

What  property  vests  in,  20,  78 

When  receiver  will  not  be  appointed, 
20,311 

Whether  trustee  for  benefit  of  all  cred- 
itors, 24,  696 
Becltals 

Jurisdictional  facts  in  order,  24,  621 
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Referee,  2  4 ,  634 

Appointment,  24,  634 

Oath,  24,634 

Powers  and  duties,  24,634 

Punishment  for  contempt,  24,  669 

Removal,  24,  634 

Report,  24,63s 

Waiver  of  oath,  24,  634 
Res  judicata,  24,  622 
Return  of  Execution 

What  it  must  show,  7,  i6l 
Return  of  nulla  bona,  7,  162 
Return  of  sheriff,  see  infra.  Order. 
Review,  24,  704 
Right  of  trial  by  jury,  3,  721 
Salaries,  see  infra,  Property. 
Seat 

In  board  of  trade,  2  4,  642 

In  stock  exchange,  23,  755;  24,  642 
Second  executions,  24,  614 
Second  order,  24,  622 
Second  Proceedings 

Discontinuance,  24,  683 
Service 

Contempt,  24,  663 

Injunction,  2  4,  664 
Service  of  orders,  see  infra.  Order. 
Service  of  process,  24,  610 
Sheriff,  24,  608 

Order  permitting  payment  of  debts  to 
sheriff,  24,  651 

Return  of  sheriff,  see  infra,  Order. 
Special  proceedings,  24,  601 
States  in  which  they  obtain,  7,  160 
Statutes,  7,  160 
Statutory  origin,  24,600 
Stock  Exchange 

Seats,  23,  755;  24,  642 
Subpoena,  24,  637 

Subpoena  duces  tecum,  24,  637 
Subsequently- Acquired  Properly,  24,  647 

Contempt,  24,  666 

Examination  concerning  the  debt,   24, 
640 

Injunction,  24,  628 
Substituted  for  creditors'  bills,  4,  574 
Tlie  Execution,  24,  611 

Affidavit,  24,  619 

All  remedies   must  be  first  exhausted, 
24,  612,  613 

Counties,  24,  612 

Court  of  record,  24,  612 

Essentials,  24,  611,  613 

Examples,  24,  611-613 

Execution  against  joint  property,  24, 

6l2 

Execution    issued    without     leave     of 

court,  24,  614 
In  general,  24,  611 
In  New  York,  24,  611 
Issued  against  personal  property  alone, 

24,  612 
Second  execution,  24,  614 
Void  and  voidable,  24,  613 
The  Judgment,  24,  610  , 

Appearance,  24,  610 
Barred  by  statute  of  limitations,  2  4,  61 1 
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Discharge  in  bankruptcy,   24,  611 

Examples,  24,  610,  611 

In  general,  24,  6io 

Judgment  for  costs,  24,  610 

Judgment   for    interest    and    disburse- 
ments, 24,  611 

Judgment  in  federal  courts,  24,  611 

Necessity  of  personal  service,  24,  610 
Time  of  examination,  24,  621 
Title  of  receiver,  see  infra.  Receivers. 
To  enforce  decree  of  alimony,  i ,  483 
To  substitute  creditor's  bill,  7,  160 
Trade,  Boaxd  of 

Seat,  24,  642 
Trial  of  questions  of  law  and  fact,  7,  160 
Trustees,  2  4 ,  608 

Action  by  receiver  to  reacli  surplus  of 
trust  fund,  24,  697 

Property  in  trust   for  judgment  credit- 
or's benefit,  24,  645 

Surplus  income  arising  from  trusts,  2  4, 

64s 

Void  and  voidable  executions,  24,  613 

Waiver  of  Irregularities,  24,  676 
Appointment  of  receiver,  24,690 

Warrant  of  Arrest,  24,  624 

After  order  for  examination,  24,  625 
Instead  of  order  for  examination,  24, 
624 

What  may  he  reached,  see  infra,  Prop- 
erty. 

Where  they  are  exclusive,  7,  160 

Whether  debtor's  assets  and  equitable 
interests  vest  in  receiver  without  con- 
veyances, 7,  162,  163 

Whether  proceedings  'in  the  original 
action,  7,  160 

Who  may  be  examined,  see  infra.  Par- 
ties. 

W^ho  may  maintain,  see  infra,  Parties. 
SDPPLICAVIT,  24,  70s 
SUPPLIES,  24,705 

Plantation  supplies,  18,  466 

Within  pauper  act,  18,  802 
SUPPORT,  11,370;  24,706 

See  Lateral  and  Subjacent  Sup- 
port. 

Of  pauper,  see  Poor  and  Poor  Laws. 

As  to  duty  of  farent  and  child,  see 
Parent  and  Child. 

As  to  husband's  duty,  see  Husband 
AND  Wife. 

As  to  provisions  for  maintenance,  see 
Trusts  and  Trustees. 

Abatement  of  legacies  for,  13,  136 

Covenants  for 

Whether  they  run  with   the  land,  19, 
1002 

Deed  for 
I  Whether  grantee  agreeing  to  support 
grantor   for   life   is    bona    fide   pur- 
chaser, I  6,  833  ^ 

Grant  of  land  subject  to  support  of 
grantor,  13,  609 

Means  of  support,  3 ,  262 

Kortgages,  15,  758,  802,  850 
Assignments,  15,  850 


Deeds  conditioned     for     support   and 

maintenance,  15,  80a 
Foreclosure,  i  5 ,  803 
For  Support  of  Mortgagee,  15,  758 
Condition,  15,  758 
In  general,  i  5,  758 
Redemption,  i  5,  759 
In  general,  15,  802 
Place  where  support  is  to  be  furnished, 

15.  803 
Redemption,  15,  803 
Of  debtor  in  jail,  i  8,  832 
Farent  and  Child 

Agreement,  1 7 ,  333,  334 
Transfer  of  land,  17,  333 
Specific   performance   of    contracts   for, 

2  2 ,  963 
Support  and  education,  6,  156 
Support  and  take  care  of,  2,  732 
Trusts  for  support,  27,  238 
Vendor's  Lien 

Agreement  to  support  vendor,  28,  165 
SUPPORTS,  24,707 
SUPPOSE,  24,  707 

Suppose  and  believe,  2,  165 
SUPPRESS,  21,  295;  24,707 
SUPPRESSION  OF  EVIDENCE,  24,  707 
Contract  to  Suppress,  24,  707 

Contract   to  keep   witness  out   of   the 

way,  24,  709 
In  general,  24,  707,  708 
Validity,  24,  707 

Withdrawing  prosecution  for  perjury, 
24,708 
Criminal  conspiracy  to  suppress  evidence, 

4,  600 
Criminal  Liability,  2  4 ,  707 

In  general,  24,  707 
Destruction  of  wills,  ig,  73 
District  attorney,  24,  709 
Documents,  19,  71 

Duty  to   call   all  witnesses  whose   names 
are  on  the  back  of  indictment,  24,  710 
Holding  back  proof,  19,  70 
Illegality,  4,  656 
Infamous  crime,  4,  646;    10,  605 
New  Trial,  16,  549 

Adversary's   failure   to   produce    testi- 
mony, I  6,  549 
Whether  ground  for  new  trial,  i  6,  549 
Witness  purposely-  withholds  material 
testimony,  16,  549 
Obstructing  Attendance  of  Witness,  17,  25 
Calumnious  attacks,  i  7,  25 
Indictment,  17,25 

Alleging   on    whose    behalf  witness 

was  summoned,  17,  26 
Particular  means  employed,  i  7,  26 
Setting  out  record,  17,  25 
Threats,  17,  25 
Unsuccessful  attempts,  17,  25 
Whether  an  offense,  17,  25 
Presumptions 
From  Alteration  of  Testimony,  1 9,  68 
Alteration  of  documents,  i  9,  70 
Civil  cases,  19,  69 
Criminal  cases,  19,  70 
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SUPPRESSION  OF  EVIDENCE— Cowif'rf 
Presumptions — ConCd 

From  Alteration  of  Testimony — Confd 
Destroying    documentary   evidence, 

19,  68,  69;  24,  712 
Destruction  of  wills,  ig,  69,  70 
Examples,  ig,  68,  69 
Fal)rlcation  of  Testimony,  i  g ,  72 
Bribing  witness,  19,  72 
Conclusiveness,  19,  73 
In  general,  19,  72 
Presumption  that  witness  has  been 
bribed,  ig,  73 
In  general,  ig,  68 

Omnia    Frsesumunttir    Contra  Spolia- 
torem,  24,  710 

Conflict  of  testimony,  24,  712 
Defacing  or  destroying  written  in- 
strument, I g,  68,  69;  24,  712 
Documents    which    party   has    no 
right  to  give  in  evidence,  24,  711 
Examples,  24,  710 
In  general,  24,  710 
Non-calling  of  witness,  24,  711 
Presumption  from  Holding  Back  Proof, 
19,  70 

Criminal  cases,  19,71 
In  general,  i  g,  70 
Suppression  of  documents,  19,  71 
Withholding  witnesses,   i  g,  72 
Presumption  of  fact,  i  g,  68 
Public  prosecutor,  24,  709 
Withholding  witness,  ig,  72 
SDPPRESSIO  VERI,  see  Fraud. 
SUPREME  COURT,  see  United  States 

Courts. 
SURCHARGE  AND  FALSIFY,  24,  713 

Account  stated,  i,  128 
SUREFOOTED,  24,  713 
SURETY  AND  GUARANTY  COMPANY 
Undertakings  on  appeal,  27,  450 

SURETYSHIP.  24,  714 

5eeBAiL;  Contribution;  Exonera- 
tion ;  Forthcoming  Bond  ;  Guar- 
antee Insurance;  Guaranty; 
Guardian  and  Ward;  Indemnity 
Contracts;  Letter  of  Credit; 
Marshaling  of  Assets;  Sheriffs; 
Subrogation. 

See  gen  er  ally.  Bills,  and  Notes; 
Bonds;  Pledge  and  Collateral 
Security. 

Affeal  bonds,  see  Undertaking  on 
Appeal. 

As  to  promises  to  answer  for  the  debt  of 
another,  see  Frauds,  Statute  of. 

As  to  sureties  on  bonds  of  executors  and 
administrators,  see  Executors  and 
Administrators. 

Bail  bonds,  see  Bail. 

Contribution,  see  Contribution. 

Pledge  and  collateral  securi  ty,  see 
Pledge  and  Collateral  Security. 

Admissions,  7,  67;  g,  344 

Agreements  by  creditor  to  fo rbear 
toward*  principal,  see  infra.  Con- 
sideration. 
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Agreement  that  bond  shall  not  be  de- 
livered until  other  signatures  are 
secured,  6,  859 
Alteration  of  contract,  see  infra.  Dis- 
charge of  Surety. 
Application  of  Pasrments,  5,  200;  18,  245; 
24,  820 

Application  by  creditor,  24,  820 
Application  by  law,  24,  820 
Application  to  unsecured  debt,  24,  820 
Examples,  24,  820-822  f 
In  general,  24,  820 
Assignment  for  the  Benefit  of  Creditors, 
24,  874 

Assignee's  discretion  as  to  time  of  ad- 
ministering trust,  1 ,  867 
Assumpsit 

By  surety,  24,  778 
Attachment,  see  infra.   Discharge  of 

Surety. 
Attachment  bonds,  see  Attachment. 
Bank  cashier's  liability  of  surety,  u,  120 
Bankruptcy 

Discharge  in,  as  affecting,  2,  77 
Banks  and  Banking 

Failure  of  bank,  24,  887 
Whether  bank  may  become  surety,  24, 
729 
Bill  in  Equity 

Sureties  as  parties  to,  2,  217 
BlU  Quia  Timet 

Against  sureties,  2,  260 
Bills  and  Notes 

Indorser's    liability,    see   Bills   and 

Notes. 
Changes  in  Notes  and  Bonds,  24,  840 
Adding  word  "surety,"  24,  841 
Addition  of  new  parties,  24,  842 
Change  as  to  interest.  24,  S41 
Change  in  date,  24,  840 
Change  of  amount,  24,  840 
In  general,  24,  842 
Medium  in  which  note  is  to  be  paid, 

24,  842 
Place  of  payment,  24,  842 
Joint   execution   of    note   where   each 
party   receives  one-half  of  the  con- 
sideration, 24,  723 
Parol    evidence    to    show    that    joint 

maker  is  really  a  surety,  24,  723 
Payment  by  surety  giving  note,  2  4,  779 
Blanks 

Filling  blanks,  24,  744 
Bonds,  see  Bonds;   Undertakings  on 
Appeal. 

Changes  in  Notes  and  Bonds,  2  4 ,  840 
Adding  word  "surety,"  24,  841 
Addition  of  new  parties,  24,  842 
Change  as  to  interest.  24,  841 
Change  in  date,  24,  840 
Change  of  amount,  24,  840 
In  general,  24,  842 
Place  of  payment,  24,  842 
Not  executed  by  principal,  2 ,  466a 
Principal  and  surety  signing  at  differ- 
ent times,  2,  457 
Signed  by  sureties  alone,  2,  457 
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Bonds  of  guardian,  see  Guardian  and 
Ward. 

Bonds  of  Persons  Acting  Under  Judicial 
Control,  24,  863 

See  infra,  Executors  and  Adminis- 
trators ;  Receivers. 
See  Guardian  and  Ward. 

Bonds  of  -public  officers,  see  infra.  Pub- 
lic Officers. 

Bonds  of  receivers,  see  infra,  Receiv- 
ers. 

Building  contracts,  29,  976 

By  ■what  law  gover?ied,  see  infra.  Con- 
flict OF  Laws. 

Change  of  Contract 

As  to  discharge  of  surety  by  alteration 
of  contract,  see  infra.  Discharge 
OF  Surety. 

Change  of  office,  24,  755,  759,  760 

Clerli  of  court,  24,  892 

Comfelling  creditor  to  proceed  against 
principal,  see  infra.  Rights  of  Sure- 
ty Against  Creditor. 

Composition  with  Creditors 
Liability  of  sureties,  3,  390 
Retention  or  discharge  of  sureties,  3, 

395 
Surety's    right   to   be   indemnified    bj 
principal  debtor,  3,  395 
Concealment 

As  to  right  of  surety  to  disclosure,  see 
infra,  Rights  of  Surety  Against 
Creditor. 
Conditional  delivery,  see  infra.  Deliv- 
ery. 
Conditions,   see   infra.   Discharge   of 

Surety. 
Conflict  of  laws,  3,  S98;   24,773 
Consequential  damages,  24,  783 
Consideration,  24,  731 

Agreement    by    Creditor  to    Forhear 
Towards  Principal,  24,  736 
Examples,  24,  736,  737 
Extension  of  time,  2  4 ,  736 
Forbearance  alone,  24,  737 
In  general,  24,  736 
Necessity'  of  acceptance   by  creditor, 

24,737 
Benefit  to  the  principal,  24,  731 
Contract   of    suretyship    not    contem- 
poraneous  with    principal    contract, 

24,  735 
Disadvantage   to  the   creditor,  24,  731 
Examples,  24,  732 
Executory    Consideration    to  Principal, 

24,  733-735 
Examples,  24,  733-735 
In  general,  24,  733-735 
Promise    of    surety    inducement    to 
enter   into   original   contract,    24, 

733.  735 
Suretyship     contemporaneous    with 
principal  contract,  24,  733 
Extension  of  time,   5,   203;    24,   736, 

822,  826-829 
For  original  contract,  24,  733 
Illegal  consideration,  24,  733 
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Necessity  of  valid  consideration,  24,731 
Original   contj-act  made   at   request  of 

party    who     subsequently     becomes 

surety,  24,  736  • 

Public  policy,  24,  733 
The  general  principle,  24,  731 
Constructionrof  Contract,  24,  749   . 
See  infra.  Liability  of  Surety. 
Examples,  24,  749-75? 
In  general,  24,  749 
Strictly  in  favor  of  .surety,  24,  749 
Corporations,  24,  727 

Estoppel  to  deny   corporate   autliority, 

24,  748 
Estoppel   to   deny  corporation's  exist- 
ence, 24,  748 
Whether  Corporation  May  Become  Surety, 

24,728 

Banks,  24,  729 

Examples,  24,  727-730 

Guaranteeing  bonds  of  another  cor- 
poration, 24,  728 

Guaranteeing  payment  of  securities 
which  it  has  received,  24,  728 

In  general,  24,  728 

Railroads,  24,  728 
Costs,  24,  758 

Principal's  Liability  to  Surety  for  Costs 

and  Expenses,  24,  780 

Caused  by  default,  24,  781 

Examples,  24,  780-782 

In  general,  2  4,  780 

Unnecessary  litigation-j  24,  782 
Co-Sureties,  see  infra.  Rights  of  Sure- 
ties Against  Each  Other. 
Giving  time  to  one  of  several  sureties, 

24,833 
Release  of  co-surety,  see  infra.    Dis- 
charge OF  Surety. 
Creation,  24,  718 

^y    indorsing   or    signing   notes,    see 

Bills  and  Notes. 
By    agreement   of   partner   to    assume 

firm  debts,  24,  721 
By    agreement    to    assume    mortgage 

debts,  24,  718 
By  Entering  Into  a  Joint  Obligation,  2  4 , 

723 

Creditor   having   no    knowledge    of 

suretyship,  24,  724 
Joint  note,  24,  723 
Joint  purchase-money  bond,  24,  723. 
Parol  evidence  to  show  that  the  joint 

maker  of  a  bond  is  a  surety,  24,, 

723 
Parol  evidence  to  show  that  the  joint 

maker  of  a  note  is  a  surety,  2  4 ,  723 
Two  administrators  joining  in  bond, 

24.723 
Where  two  persons  join  in  executing 
a  i)Ond,  24,  723 
By  express  contract,  24,  718 
By  mortgage  of  a  wife's  separate  prop- 
erty to  secure  the  debt  of  her  hus- 
band, 24,  720 
By   pledge  of  property  to   secure   the 
debt  of  another,  24,  722 
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SURETYSHIP— Co«i!'rf 
Creditor 

dampening  creditor  to  proceed  against 
principal^    see    infra^    Rights    of 
Surety  Against  Creditor. 
Extension  of  time  to  frincifal,  see  in- 
fra, Extension  of  Time  to  Prin- 
cipal. 
Rights  of  surety  against  creditor,  see 
infra.  Rights  of  Surety  Against 
Creditor. 
Creditor's  Knowledge  of  Suretyship,    24, 

723.  724 

Joint  bill  or  note,  24,  723 
Date 

Discharge  of  surety  by  change  in  date, 

24,  840 
Death 

Death  of  joint  obligor,  5,  139. 
Death  of  one  of  the  makers  of  a  prom- 
issory note,  5,  139 
Death  of  principal,  24,  779 
Death   of  principal  after  forfeiture  .of 

recognizance,  5,  139 
Death  of  Surety?,  24,  767-817 

Contribution,  24,  817 

Equity  enforcing  obligation    against 
estate  of  deceased  person,  24,  768 

In  general,  24,  767 

When  guaranty   revoked   by  death, 

24,767 
Where   the   obligation   is   joint,  24, 

767 
Whether  contract  is  terminated    by 
death  of  surety,  24,  767 
De  facto  officers,  2  4',  878 
Defense  of  surety,  24,  808 
Definition,  24,  716 

Agreements  construed  not  to  be  those 

of  suretyship,  24,  717 
Examples,  24,  716 
Primary  obligations,  24,  716 
Delivery,  24,  738 

Conditional  Delivery,  24,  738 
Examples,  24,  738-741 
Incomplete  instrument,  24,  741 
In  general,  24,  738 
Instrument  complete  upon  its  face, 

24,738 

That  certain  other  signatures  should 
be  obtained,  2 4,. 740 

To  co-obligor,  24,  738 

To  the  obligee,  24,  739 
Conditions  required  by  surety,  24,  741 
Effect  of  delivery, '24,  741 
Filling  blanks,  24,  744 
Incomplete  instrument,  24,  741 
In  escrow,  24,  738 
In  general,  24,  738-741 
Name  of  surety  not  .appearing  in  any 

part  of  the  bond,  24,  742- 
Necessity,  24,  738 
Premature  delivery,  2  4,  741 
Where  principal  does  not    sign,    24, 

743 
Where  second  surety  is  not  obtained, 

24,742 
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Deputy  sheriff's  surety,  5,  630 
Different     and    additional    funds,    see 

infra.  Liability  of  Surety. 
Discharge  of  estate  of  deceased  surety, 
■  2 ,  466a 
Discharge  of  Surety,  24,  858 

See  infra.   Extension  of  Time  to 
Principal;    Rights    of   Surety 
Against  Creditor. 
Acceptance    of    collateral    security  by 

creditor,  5,  192 
Appeal  bonds,  24,  860 
Attachment  bonds,  24,  85S 
By  Alteration  of  Contract,  2  4 ,  837 
Change  as  to  interest,  24,  841 
Change  in  amount  of  sum  advanced, 

24,838 
Change  in  compensation  of  principal, 

24,  844 
Change  in  duties  or  responsibilities 

of  principal,  24,  759,  845 
Change  in  lease,  24,  843 
Change  of  amount,  24,  838-840 
Change  of  date,  24,  840 
Changes  In  Notes  and  Bonds,  24,  840 
Adding  word  "  surety,"  24,  841 
Addition  of  new  parties,  2  4 ,  842 
Change  in  date,  24,  840 
Change  of  amount,  24,  840 
Changes  as  to  interest,  24,  841 
In  general,  24,  842 
Medium    in   which    note   is    to    be 

paid,  2  4 ,  842 
Place  of  payment,  24,  842 
Examples,  24,  837-840 
In  general,  24,  837 
Material  alteration,  24,  837 
Release  of  co-surety,  24,  856 
Releasing  surety  from   the  debt,  24, 

853 
When  surety  not  discharged,  24,  839 
By  Discharge  of  Principal,  24,  845 
Bankruptcy  of  principal,  24,  846 
Examples,  2  4,  845-847 
Incapacity  of  principal,  24,  846 
In  general,  24,  845 
Original  debt  illegal,  24,  846 
By  failure  of  principal  creditor  to  en- 
force collateral  securities,  5,  192 
By  Failure  to  Perform  Conditions,  2  4 ,  849 
Creditor  knowing  of  conditions,  24, 

849 
In  general,  24,  849  \ 

Stipulation  that  another  person  shall 
sign  as  surety,  24,  850 
ByFrauS  and  Misrepresentation,  24,  847 
Examples,  24,  847-849 
False  representations  made  by  cred- 
itor, 24,  847 
False  representations  made  by  prin- 
cipal, 24,847 
False     representations     made    by 

stranger,  24,  S49 
In  general,  24,  847 
By  Loss  of  Security,  2  4 ,  856 
Examples,  24,  856,857 
In  general,  24,  856 
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By  Payment  of  the  Debt,  24,  819 
Acceptance  of  new  note,  24,  819 
Application  Of  Payments,  2  4 ,  820 
Application  by  creditor,  2  4,  S20 
Application  by  law,  24,  820 
Application    to    unsecured    debts, 

24,  820 
Examples,  24,  820-822 
In  general,  24,  820 
Either  by  principal   or    surety,   24, 

819 
Examples,  24,  819-822 
In  general,  24,  819 
Partial  payment,  24,822 
Tender  of  payment,  24,  822 
What      constitutes      paj'ment,      24, 
819 
By  release  of  co-surety,  24,  856 
By  Release  of  Levy  and  Attachment,  2  4 , 

854 

Execution    itself    a   valid    lien,    24, 

855 
Execution  returned  before  levy,  24, 

855       . 
In  general,  24,  854 
To  what  extent  security  discharged, 

24,854 
Where  execution  does  not  create  a 
lien,  24,  854 
By  Kelease  of  Lien,  24,  851 

Alteration  of  contract,  24,  853 
Examples,  24,  851-853 
When  surety  has  right  to  subroga- 
tion, 24,  851 
Whether  surety  is  dis,charged  abso- 
lutely, 24,  853 
Injunction  bonds,  24,  861 
Replevin  bonds,  24,  862 
Stipulation  that  another  person  shall 

sign  as  surety,  24,  850 
When  creditor  agrees  to  look  to  prin- 
cipal alone,  24,  806 
When  surety  is  allowed  to  believe  that 
he  is  paid,  24,  806 
Distinguished  from  guaranty,  g,  68 
Due  appointment  of  principal,  24,  747 
Duress,  24,  731 

Contracts  executed  under,  2  4,  731 
Examples,  24,  731 
Of  principal,  6,  96;   24,  731 
Enforcement  of  collateral  security  which 

surety  has  received,  5,  192 
Equity 
Jurisdiction  to  charge  surety,  24,  771 
Proceedings  in  equity. to  compel  cred- 
itor to  proceed  against  principal,  2  4, 
798 
Eights  of  Surety  In,  2  4 ,  789 

Bill  to  compel  principal  to  pay  debt, 

24,  789 
Bill  to  set  aside  fraudulent  convey- 
ance, 24,  789 
In  general,  24,  789 
Iscrow,  2,  459;  24,  738 

Agreement  that  bond  shall  not  be  de- 
livered until  other  signatures  are  se- 
cured, 6,  859 


Estoppel  of  Surety,  24,  745 

Bond  given  by  corporation,  24,  748 

Collateral  facts,  24,  747 

Denying  corporate  authority  to   make 

bonds,  24,  748 
Denying  existence  of  corporation,  24, 

748 
Denying  jurisdiction  of  court,  24,  746 
Due  appointment   of  principal,   7,  7; 

24,747 

Examples,  24,  746 

In  general,  24,  745 

On  judicial  bond,  24,  746 

Person  signing  as  principal,  24,  745 

Recitals  in  obligation,  24,  746 

Where  surety  adds  the  word  "princi- 
pal" to  name,  24,  745 
Execution,  24,  780 

Discharge   of   surety  by  levy  and  at- 
tachment, 24,  854 
Executors  and  Administrators,  24,  863 

See   Executors    and   Administra- 
tors. 

Acts  not  official,  24,  867 

Collateral  attack  upon  decree  of  pro- 
bate court,  2  4 ,  864 

Conclusiveness   of   settlement    against 
principal,  24,  864 

Death  of  representative,  24,  864 

Executor  de  son  tort,  7,  185 

General   liability  of  sureties  of  execu- 
tors and  administrators,  24,  867 

Insolvency  of  representative,  24,  864 

Liability    co-extensive    with    that     of 
principal,  24,  867 

Liability  of  principal  must  be  estab- 
lished by  suit,  24,  863 

Liability  of  sureties   on  joint  bond   of 
two  or  more  executors,  24,  866 

Misappropriation  of  funds,  24,  868 

Personal    debt    of    representative     to 
estate,  24,  868 

Profits  made  out  of  funds,  24,  868 

Successive  bonds,  24,  866 

Where  representative  has  left  jurisdic- 
tion, 24,  864 

Whether  sureties    liabl^   for  adminis- 
trator's unofficial  acts,  24,  867 

Whether  Sureties  Liable  on  Account  of 
Real  Estate,  24,  865 
Conversion  of  realty  into  personalty, 

24,865,866 
Examples.  24,  865,  866 
In  general,  24,  865 
Executory    consideration     to    frincifal, 

see  infra,  Consideration. 
Exhausting  Property  of  Principal  Before 

Seizing  that  of  Surety 

Whether  provisions  are  mandatory  or 
directory,  23,  460 
Exoneration 

Insolvency  of  principal  debtor,  7,  486 

Legal  remedy,  7,  486 

Partial  payments,  7,  486 

Payment    of     binding     obligation,    7, 


What  right  arises,  7,  486 
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Extension  of  Time  to  Principal,  5,  203 ;  24, 

822 

Consideration,  5,  203;  24,  736,826-829 

Consideration    between    creditor    and 

principal,  24,  822 
Creditor  reserving  right  against  surety, 

24,  830 
Creditor's  Acceptance   of  New  Note  or 
Collateral  Security,  2  4 ,  833 
Examples,  24,833-836 
In  general,  24,  833 
Proof  of  agreement  to  make  exten- 
sion, 24,  835 
Taking  a  note  payable  after  maturity 

of  original  obligation,  24,  833 
Whether  acceptance  of  note  payable 
after    maturity    of    original  trans- 
action  discharges  surety ,  2  4 ,  833- 

835 
Whether  surety  is  discharged,  24, 833 
Extension  after  judgment,  24,  836 
Extension  Must  Be  Based  on  Considera- 
tion, 24,  826 

Partial  payment  on  note  before  ma- 
turity, 24,  829 
Partial   payment  on    overdue   note, 

24,  829 
Payment   of   interest  in   advance   as 

consideration,  24,  826 
Whether   surety  is   discharged,    24, 
826 
Forbearance  allovfed,  24,  826 
Giving  time  to  one  of  several  sureties, 

24,  833 
In  Consideration  of  Payment  of  tlsury, 
24,  829 

Examples,  24,  829,  830 
Payment  of  usury,  24,  829 
Promise  to  pay  usury  in  future,  24, 
829 
Indefinite  time,  24,  832 
In  general,  24,  822 
Release  of  surety,  24,  822 
Statutory  extension  of  time,  24,  836 
Surety  Consenting  to  Extension,  24,  831 
Agreeing  to  pay  debt  after  time  has 

been  given,  24,  832 
Second  extension,  24,  831 
Wheth^  surety  is  discharged,  24,  831 
Without  surety's  consent,  24,  822 
Failure  of  bank,  24,  887 
Filling  blanks,  24,  744 
Forbearance  towards  frincifal,  see  in- 
fra. Consideration. 
Foreclosure  of  Mortgages 

Surety    having    guaranteed    mortgage 
debt,  8,  208 
Fraud 

Discharge  of  surety  by  fraud  and  mis- 
re  fresentatioti,     see    infra.     Dis- 
charge OF  Surety. 
Fraudulent  Conveyances 

Bill  in  equity  by  surety  to  set  aside, 

24,  789 
Surety  as  debtor  within  the  statute,  8, 

751 
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Guardian    and  ivard,    see    Guardian 

AND  Ward. 
Hotu  suretyship  may  be  created,  see  in- 
fra. Creation. 
Husband  and  Wife,  1 5 ,  743 

See  infra.  Married  Women. 

Extension  of  time,  i  5,  743 

Mortgage  as  suretj',  15,  743 

Mortgage  on  property'  of  husband  and 
wife,  15,  743 

Wife  as  Surety  for  Husband,  14,  584; 

15,  743 

Assignments  of  personalty,  14,  585 
Capacity  limited  by  statute,  14,  585 
Capacity  under  general  powers,  14, 

584 
Contract  otherwise  binding,  14,  586 
Implied  suretyship,  14,  586 
In  absence  of  statutory  prohibition, 

14,  584 
Incidents  of  Her  Suretyship,  1 4,  587 
After  husband's  death,  14,587,588 
Discharge,  14,  588 
Examples,  14,  588,  589 
Exoneration,  14,587 
Extension  of  time,  14,  588 
Reimbursements   pari   passu   with 

other  creditors,  1 4,  587 
Release  of  other  sureties,  14,  588 
Same  as  other  sureties,  i  4,  587 
In  general,  14,  584 
Mortgages  by  wife,  14,  584 
Promissory  note  by  wife,  i  4,  585 
Showing  that  debt  was  reallv  wife's, 

14,587 
Statute  forbidding  contract  between 
husband  and  wife,  14.  586 
Illegal  consideration,  24,  733 
Incomplete  instruments,  see   infra,  De- 
livery. 
Increase  of  funds,  24,  757 
Increase  of  responsibility  of  oflfice,    24, 

Indemnification 

Note  given  by  principal,  2,  361 
Indemnity  bonds,  24,  S63 
Indemnity  contract,  24,  817 
Infants,  10,  630,  631 ;  24,  725 

Examples,  24,  725,  726 

Ratification  of  contract  by  infant,  24, 

725 
When  surety  bound,  although  contract 

not  binding  on  principal,  24,  773 
Where  contract  is  beneficial  to  infant, 

24,  72.? 
Where   infants  may  become  sureties, 

24,725 
Whether  contract  is  void  or  voidable, 

24.  725 
Infant's  privilege  to  avoid  contract,  10, 

638 
Injunction  bond,  see  Injunctions. 
Insolvency  of  surety,  1 1,  226,  227 
Interest 

Discharge  of  surety  bj-  change  in  In- 
terest, 24,  841 
Interest  on  public  moneys,  24,  888 
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Fasrment  as  Consideration 
Extension  of  time,  24,  827 
Intervention,  17,  644 
Joinder  of  parties,  17,  569,  574,  603 
Joinder  of  sureties  under  codes,  1 1 ,  loigS 
Judgments 

Appeal  bond,  i  2,  98 

Bail,  12,  98 

Contribution,  i  2  ,  100 

Effect   of   judgment  against   principal 

of  surety,  i 2 ,  98 
Effect  of  Judgment  Against  Suiety ,  2  4 ,  786 
Judgment  by  default,  24,  786 
Where    principal  had   notice  of  the 

suit,  24,  786 
Where  surety  does  not  know  that  he 

has  a  defense,  24,  7S6 
Where  surety  has  made  a  reasonable 
defense,  24,  786 
Executors   and   administrators,  12,   98 
Guardians,  12,  99 
Indemnitor  not  notified  to  defend,  12, 

102 
Indemnity,  12,   100 
Injunction,  12,98 
Notice,  1 2 ,  100 

Constructive,  12,  102 
Knowledge  of  indemnitor  of  pend- 
ency of  suit,  I  2 ,  102 
Where   indemnitor    appears    in    de- 
fense, 12,  102 
Notice  to  indemnitor,  12,  100 
Prima  facie  evidence  against  indemni- 
tor, 12,  10 1 
Receivers,  12,  99 
Replevin,  12,  98 
Sheriffs,  i  2 ,  99 

Surety  in  reference  to  judicial  proceed- 
ings, 1 2 ,  98 
Surety  obtained  by  fraud  or  collusion, 

12,  100 
What  prima  facie  evidence  against  sure- 
ty, 12,99 
Without  jurisdiction,  12,  100 
Justice  of  the  peace,  24,  892 
lease 

Discharge  by  change  in  lease,  24,  843 
Liability  of  frincifal,  see  infra,  Rights 

OF  Surety  Against  Principal. 
Liability  of  Surety,  2 ,  466/ 

See  infra.   Construction   of   Con- 
tract. 
Conflict  of  laws,  3,  598;   24,773 
Costs,  24,  758 
Death  of  Surety,  24,  767,  817 

Equity   enforcing  obligation  against 
estate  of  deceased  person,  24,  768 
In  general,  24,  767 
When    guaranty   revoked   by  death, 

24,  767 
Where  the  obligation  is  joint,  24,  767 
Whether  contract  is  terminated   by 
death  of  surety,  24,  767 
For  Different  and  Additional  Funds,  24, 

755 

Beyond  the  penalty  of  the  bond,  24, 

758 
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Costs,  24,  758 

Examples,  24,  755-759 

Fund  misappropriated  not  design rted 

in  contract,  24,  755 
Greater  sum  than   principal  is   liable 

for,  24,  758 
In  general,  24,  755 
Limiting  liability  to  a  specific  sum, 

24,758 
Liquidated  damages  above  principal 

sum,  24,  7S7 
Misappropriation  of  increase  of  same 

fund,  24,  755,  757 
Greater  sum  than  principal,  24,  758 
Individual  and   Partnership  Debts,   2  4 , 
764. 

Examples,  24,  764,  765 
Individual  bond  used  for  partnership 

benefit,  24,  778 
In  general,  24,  764 
Where   individual    takes    a    partner, 

24,  766 
Whether  surety  for  individual  is  also 

liable  for  firm  debts,  2  4,  764 
Whether  surety  of  firm   is   liable  for 

individual  debts,  24,  764 
Indorser'' s  liability   on  bills  and  notes, 

see  Bills  and  Notes. 
Jurisdiction  of  equity'  to  charge  jury, 

24,  771 
Liability  for  Rent,  2  4 ,  762 

Defective  lease,  24,  763 

Examples,  24,  762,  763 

Holding  over  for  another  year,  24, 
762 

In  general,  24,  762 

Premises  destroyed  by  fire,  24,  763 
Liability  Limited  to  a  Faxtlcular  Period, 

24,  752 

Continuance  in  office,  24,  752 

Duty  to  be  performed   by  principal, 

24.  752 
Employment  or  conditions  changed, 

24,  755 
Examples,  24,  752-755 
In  general,  24,  752 
Subsequent   term    of    principal,   24, 

754 
Of  bond,  2,  457 
On  executor's  bond,  2,  466;* 
On  oflicial  bond  when  principal   holds 

office  until   his   successor  is  elected, 

2,  4667» 
On  official  bond  where  principal  is  re- 
appointed, 2,  466;^ 
Particular  Business  or  Oface,  24,  759 

In  general,  24,  759 

Loss  not  resulting  from  performance 
of  other  duties,  24,  761 

Principal   acting  in  another  office  or 
capacity,  24,  759 

Responsibility  of  office  increased  ,24, 

759 
Transaction   of  principal  in  another 
business,,2  4,  759 
Past  default,  24,  751 
Penalty  of  bond,  24,  758 
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Liability  of  Surety — Cont'd 
Revival  of  Liability  of  Surety  by  a  New 
Promise,  24,  771 

Claim   barred  by   statute  of   limita- 
tions, 24,  772 
Effect  of  new  promise,  24,  771 
In  general,  24,  771 
Revocation  by  Notice,  24,  769 

After  default  of  principal,  24,  770 
Before  suretyship  is  accepted,  2  4 ,  770 
In  absence  of  stipulation  in  contract, 

24,  769 
Whetlier  notice  relieves  from  liabil- 
ity, 24,  769 
Surety  in  Favor  of  a  Partnership, 2 4,  765 
Continuance  of  contract,  24,  765 
Dissolution  of  partnership,  24,  765 
Examples,  24,  765,  766 
In  general,  24,  765 
When  Surety  Bound,  Although  Contract 
Not  Binding  on  Principal,  24,  773,  846 
Examples,  24,  774 
In  general,  24,  773 
Married  women,  24,  773 
Persons  non  compos  mentis,  24,  773 
Liability  upon  official  bond,  2,  466; 
Lien 

Release  of  lien,  see  infra,  Discharge 
OF  Surety. 
Limitation  of  Actions 

Bar  of  principal  does  not  release  col- 
lateral, 13,  704 
New  promise,  24,  772 
Statute  of  limitations  as  between  prin- 
cipal and  suretj',  24,  792 
Liquidated  damages,  24,  757 
Lost  money,  24,  885 
Married  Women,  i  4,  623,  626 

See  infra.  Husband  and  Wife. 
Liability  of  stockholder,  14,  626 
Separate  property,  14,  626;  24,  731 
Under  statutes,  14,  626 
When  surety  bound,  although  contract 

not  binding  on  principal,  24,  773 
Whether  Married  Woman  May  Become 
Surety,  14,  626;  24,730 
In  general,  24,  730 
Separate  estate,  14,  626;  24,  731 
Statute  giving  unlimited  right  to  con- 
tract, 24,  730 
Statute  prohibiting,  24,  730 
Where  unauthorized  by  statute,  24, 

730 
Whether  surety  liable,  24,  773,847 
Marshaling  Assets,  14,  701 
Bona  fide  purchaser,  1 4 ,  704 
Case  in  which  subrogation  was  not  al- 
lowed, 14,  704 
Creditors   must   be    paid  in   full,   14, 

70s 
Examples,  14,  702 
Funds  set  apart,  i  4,  703 
General  rule,  14,  701 
In  favor  of  surety,  14,  701 
Judgment,  14,  706 
Person  primarily  liable,  14,  701 
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Mechanics'  liens,  i  5,  60 
Merger,  1 5 ,  342 
Misrepresentations 

Discharge    of   surety   by  fraud  and 
misrepresentation,    see    infra.  Dis- 
charge OF  Surety. 
Mortgages 

Creation  of  suretyship  by  agreement  to 

assume  mortgage  debt,  24,  718 
Mortgage  of  wife's  separate  property 

to  secure  debt  of  husband,  24,  720 
Redemption,  20,617 
Redemption  by  surety,  20,  617 
Necessity  of  demand  in  order  to  hold  se- 
curity, 5 ,  528 
New  Promise  Reviving  Liability,  24,  771 
Claim  barred  by  statute  of  limitations, 

24,  772 

Effect  of  new  promise,  24,  771 

In  general,  24,  771 
Non  compos  mentis,  24,  726 
Non-residents,  24,  731 
Notary  Public,  24,  893 

Liability 

Admissions  of  notary,  16,  785 
Statute  of  limitation,  16,  784 
Notice 

Notice  from  surety  to  creditor  to  pro- 
ceed against  principal,  see  infra. 
Rights  of  Surety  Against  Cred- 
itor. 

When  notice  necessary,  16,  808 
Novation,  16,  917 

Alteration  for  benefit  of  surety.  1 6, 918 

Alteration  of  contract,  16,  917 

Altering  date  of  note,  16,  919 

Altering  rate  of  interest,  1 6 ,  918 

Altering  time  when  interest  is  payable, 
16,  919 

Bonds,  I  6,  919 

Discharge  of  surety,  16,  917 

Immaterial  alteration,  16,  918 

Inserting  agreement  to  pay  interest, 
16,  918 

Instrument  under  seal,  16,  919 

Lease,  16,  919 

Non  haec  in  foedera  veni,  i  6    917 

Official  bonds,  16,  920 

Ratification,  16,  919 

Slight  change,  16,  918 

Surrender,  16,919 

What  will  discharge  surety,  16,  918 
Office  change,  2,  4662;  24,  755,  759,  760 
OfScers  and  Agents  of  Private  Corporations 

Duration  of  Surety's  Liability 
Confused  accounts,  17,  72 
Consolidation  of  companies,  17,  72 
Holding  over,  17,  71 
In  general,  i  7,  70 
Office  unlimited  as  to  term,  i  7,  70 
Reelection,  17,  70 
Term  of  office,  i  7,  70 

Release  of  Surety's  Liability,  1 7 ,  74 
Concealment  by  obligee,  17,  74 
Effect  of  increased'business,  17,  73 
Effect  of  increased  capital,  i  7,  72 
Effect  of  increased  stock,  i  7.  72 
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Imposition  of  new  duties,  i  7 ,  73 
Information  as  to  unfitness  of  officer, 

17,74 
Knowledge  of  corporations,  i  7 ,  75 
Misrepresentation  by  obligees,  1 7 ,  74 
Necessity  of  actual  mala  fides,  i  7,  75 
Negligence  of  Company,  1 7 ,  77 

Acceptance    of    satisfaction    from 
principal,  i  7,  79 

Acts  of  corporation,  i  7,  80 

Books  as  evidence  to  prove  negli- 
gence, 17,  78 

Covenant  not  to  sue,  i  7,  79 

Date  of  appointment,  i  7 ,  79 

Death  of  officer,  17,  79 

Duty  to  discharge  delinquent,  17, 

11 
Duty  to  inform  sureties  of  default, 

17,78 
EflTect  of,  17,  77 

Examination  of  accounts,  17,  77 
Failure    to    institute    proceedings 

after  discovery,   17,  77 
Frauds  which  might  have  been  dis- 
covered by  diligence,  17,  77 
Material  change  in  contract,  i  7,80 
Misleading   statements    in    report, 

17,  77 
Notice  by  surety  of  withdrawal,  i  7, 

79 
Officer's  discharge  requested  by 

surety,  i  7,  78 
Omission  of  examination,  17,77 
Where  surety  is  director,  i  7 ,  78 
Officer  a  defaulter,  17,  76 
Past 'and   future   delinquencies,    17 

75 
On  bond  of  feme  covert,  2,  449 
Parol  Evidence 

To  show  that   joint   maker  of  instru- 
ment under  seal  is  a  surety,  24,  723 
To  show  that  joint   maker  of  note  is 

really  a  surety,  24,  723 
To  show  that  sureties  are   co-sureties, 

24,  8[2 

Particular  business  or  office,   see  infra, 

Liability  of  Surety. 
Fartnership,  24,  726 

Agreement  of  partner  to  assume  firm 
debts,  24,  721 

Effect  of  Dissolution  on  Firm's  Surety, 

17,  1131 

Addition  of  a  new  partner,  17,  1132 

Agent  appointed  by  principal  debtor, 

17,1133 
Agent  taking  in  a  partner,  17,  1133 
Application  of  payments,  17,  X134 
Death   or  withdrawal  of  a  partner, 

17,  1132 
Liability  of  surety,  17,  1131,  1132 
Negotiable  paper,  17,  1133 
Surety  for  conduct  of  firm,  17,  1133 
Where    changes  were  contemplated 

at  time  contract  of  suretyship  was 

made,  17,  1132 
Whether  discharged   from   liability, 

17,  1131  * 
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Examples,  24,  726,  727 

Individual  and  partnership  debts,  24, 

764,  778 
Liability    of   Surety  for  Individual  and 

Partnership  Debts,  2  4 ,  764,  778 

Examples,  24,  764,  765 

In  general,  24,  764 

Where   individual   takes  a   partner, 
24,  766 

Whether  surety  for  individuail  is  also 
liable  for  firm  debts,  24,  764 

Whether  surety  of  firm  is  liable  for 
individual  debts,  24,  764 
One  firm  as  surety  for  another,  24,727 
Partnership  as  surety,  24,  726 
Promise  of  one  partner,  i  7,  1021, 1024; 

24,  726 
Ratification  of  contract  b^'  firti  1 ,  24,726 
Retiring  partner  as  surety,  24,  721 
Right  of  partner  to  bind  firm  as  surety, 

17,  I02I,  1024;  24,  7^6 
Sealed    instrument    executed    by    one 

partner  and  surety,  17,  1005,  1006 
Surety  in  Favor  of  a  Partnership,  2  4 ,  765 

Continuance  of  contract,  24,  765 

Dissolution  of  partnership,  24,  765 

Examples,  24,  765,  766 

In  general,  24,  765 
Part  payment,  2  4,  822 
Past  defaults,  24,  751,  874 
Payment 

By  surety's  note,  18,  1S4 
Payment  of  Less  than  Whole  Amount 

Partial  payment,  24,  811,  822 
Payment  bjr  Surety,  24,  775,  778 

See  infra.  Discharge  of  Surety. 
Effect   of  wrongful    paj'ment   on    con- 
tribution, 24,  815 
^Extinguishment   of   debt   by  payment 

of  less  than  full  amount,  24,  784 
Judicial  process,  24,  780 
Note  accepted  by  creditor  as  .payment, 

24,779 
Note  not  negotiable,  24,  779 
Payment  of  debt  by  instalments,  2  4 ,  777 
Payment  of  Less  Sum  than  Whole  Debt, 
24,  811,822 

Effect  on  contribution,  24,  811 
Right  against  principal,  24,  784 
Property   of  surety  seized   by  judicial 

process,  24,  780 
Surety  giving  his  own  note,  24,  779 
Usury,   24,  783 

When  principal  is  not  liable,  24,  791 
Penalties,  24,  888 
Penalty  of  bonds,  24,  758 
Premise  for  benefit  of  third  persons,  16, 

894 
Presumption    in     favor    of    considering 

obligation  as  joint,  2,  466^ 
Principal 

As  to  rights  of  surety  against  frin- 
cipal,  see  infra,  Rights  of  Surety 
Against  Principal. 
Discharge  of  surety  by  discharge  of 
principal,  see  infra,  Discharge  of 
Surety. 
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SURETYSHIP— Co»!f'rf 
Principal —  Contd 

Extension  of  time  to  principal,  see  in- 
fra, Extension  of  Time  to  Prin- 
cipal. 
Principal  failing  to  sign,  24,  743 
Privies,  12,  148;' 
Public  Officers,  24,  874 
See  Bonds;  Sheriffs. 
See  infra.  Clerk  of  Court  ;  Justice 
of  the  Peace;  Notary  Public; 
Tax  Collectors. 
Acts  or  omissions  of  other  officers,  24, 

883 
Acts  out  of  the   line  of  duty   of  prin- 
cipal, 24,  879 
De  facto  officer,  24,  878 
General  and  special  bonds,  24,  879 
Interest  on  public  moneys,  24,  888 
Money  lost  by  failure  of  bank,  24,  8S7 
Money  lost  or  stolen,  24,  885 
Officer  holding  over,  24,  878 
Penalties,  24,  888 

Subsequently  imposed  duties,  24,  881 
Time  Within  Which  Act  or  Omission  Must 
Occur  to  Render  Sureties  Liable,  24, 

874 

Default  after  expiration  of  term,  24 

877 
Examples,  24,  874-878 
Funds  received  prior  to  execution 

bond,  24,  876 
In  general,  24,  874 
No  evidence  to  show  in  which  term 

default  occurred,  24^  876 
Past  transactions,  24,  874 
Presumption  as  to  when  default  oc- 
curred, 24,  876 
Second  bond  given  at  same  term,  24, 

877 
Succeeding  term,  24,  876 
Voluntary  bond,  24,  878 
Public  Treasurers,  24,  893 
Accounts,  24,  894 
During  what  time  liable,  24,  894 
Examples,  24,  893,  894 
Liability  in  general,  24,  893 
Loss  of  funds,  24,  894 
Money  collected  without  authority   of 
law,  24,  893 
Bailroads 

Whether  railroad  may  become  surety, 
24,  728,  729 
Receivers,  24,  871 
See  Receivers. 
Conclusiveness  of  order  or  decree,  24, 

872 
Fund  in  hands  of  receiver,  24,  873 
How  liability  established,  24,  871 
Liability  of  sureties,  24,  871 
New  bond  by  receiver,  24,  874 
When  liable,  24,  871 
Reformation  of  instruments,  15,  654 
Release  of  levy  and  attachment,  see  infra. 

Discharge  of  Surety. 
Release  of  surety,  see  infra,  Discharge 
OP.  Surety. 
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Releasing  equity,  see  infra.  Discharge 

OF  Surety.    - 
Rent,  1 2 ,  739 

Consideration,  1 2 ,  740 
Demand  and  notice,  i  2,  739 
Discharge  of  surety,  12,  740  • 
Distress  by  landlord,  i  2,  739 
General  rule,  12,  739 
Liability  of  Surety  for,  2  4 ,  762 
Defective  lease,  24,  763 
Examples,  24,  762,  763 
Holding  over  for  anothei-  year,  24, 

762 
In  general,  24,  762 
Premises  destroyed  by  fire,  24,  763 
Note  by  lessee,  12,  740 
Release  of  surety,  12,  740 
Renewal  of  lease,  i  2,  740 
Sale  of  the  premises,  12,  740 
Statute  of  frauds,  12,  740 
Whether  contract  of  grantor  runs  with 
land,  12,  739 
Replevin  Bonds,  24,  862 
See  Replevin. 

Alteration  of  the  contract,  24,  862 
Conclusiveness  of  judgment,  24,  862 
Examples,  24,  862,  863 
In  general,  24,  862 
When  sureties  discharged,  24,  862 
Residence,  24,  731 
Res  Judicata 

Privity  between  surety  and   principal, 

2  I,  146 
Respondeat  Superior,  21,  161 
Contribution,  2  i ,   170 
Distinction    between     responsibility 
for  acts  and  for  legal  consequences, 
2  I,  167 
Executors  and  administrators,  2  i ,  164 
Express  notice,  2  i ,  169 
Guardians,  2  i ,  167 
Implied  notice,  21,  169 
Judgments  in  favor  of  principal,  2  i, 

171 
Sheriffs  and  constables,  2  i,  166 
Sureties  in  legal  proceedings,  2  i ,  170 
Where   sureties   have  notice  of  the 

suing  out  of  a  writ,  2  i,  169 
Whether  notice  is  necessary  for  lay- 
ing foundation  of  action,  2  i ,  169 
Revocation,  see  infra.  Termination  of 

THE  Contract. 
Rights  of  Sureties  Against  Each  Other,  see 
Contribution. 

Surety  entitled  to  indemnity  given  co- 
surety, 24,  815 
Rights  of  Surety  Against  Creditor,  see  in- 
fra^ Discharge  of  Surety. 
Disclosure 

Right  to  Disclosure  Subsequent  to  the 
Contract,  24,  796 
Dela3'    in    notifying   sureties,    24, 

796 
Examples,  24,  793,  796 
Failure  to  comply  with  by-laws  of 

corporation,  24,  797 
In  general,  24,  796 
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Where  master  discovers  that  em- 
ploy^ has  been  guilty  of  dishon- 
esty, 24,  796 
lUght  to  Full  Disclosure,  2  4 ,  793 

At   the   time   contract   is   entered 
into,  24,  793 

Character  of  principal,  24,  793 

Duty  of  surety  to   make  inquiries, 

2  4,  794 
Examples,  24,  793-796 
Extent  of  obligation,  24,  793-796 
Fact  concealed  not  connected  with 

Contract,  24,  794 
In  general,  24,  793 
Insolvency  of  principal,  24,  795 
Obligation  to  seek  out  surety,  24, 

793 
Principal  a  defaulter,  24,  793 
Right  of  surety  to  defend  suit  against 

principal,  24,  807 
Sight    to    Compel   Creditor    to    Proceed 
Against  Frincipal,  24,  798 
By  Notice,  2  4 ,  799 

At  common  lavir,  24,  799 
Declaration    that    surety  will    no 

longer  remain  liable,  24,  805 
Examples,  24,  799-S06 
Examples  of  sufficient  notice,  24, 

803-806 
Failure  of  creditor  to  comply  with 

notice,  24,  799 
In  general,  24,  799 
Notice  before  debt  becomes  due, 

24,  805 
Notice  to  agent,  24,  805 
Requisites  of  the  notice,  24,  803 
Statutory  enactments,  24,  801 
Whether  non-compliance  with  no- 
tice  will   discharge   surety,    24, 

799 
Whether   notice   need   be   in  writ- 
ing, 24,  806 
By  proceedings  in  equity,  24,  798 
Set-Off,  2  2 ,  326 ;  2  4 ,  798 

Conflict  of  authority,  24,  798 
In  general,  24,  798 
Whether   surety    can    set   off  claim 
against  creditor,  24,  798 
When   creditor  agrees  to  look  to  prin- 
cipal alone,  24,  806 
When    surety  is    led    to    believe  that 
debt  is  paid,  24,  806 
Bights  of  Surety  Against  Principal,  24,  774 
See  infra.  Payment  by  Surety. 
Action  by  joint  surety  against  princi- 
pal, 24,  786 
Before  loss  has  been  actually  incurred, 

24,775  p 
Death  of  principal,  24,  779 
Effect  of  Judgment  Against  Principal 
Where  surety  has  made  a  reasonable 
defense,  24,  786 
Effect  of  Judgment  Against  Surety,  24, 
786 

Judgment  by  default,  24,  7S6 
Where  principal  had  notice  of  the 
suit,  24,  786 


Where  surety  does  not  know  that  he 
has  a  defense,  24,  786 
Extinguishment  of  debt  by  payment  of 

less  than  full  amount,  24,  784 
General  principal,  24,  774 
Implied   promise  to  indemnify  princi- 
pal, 24,  774 
In  Equity,  24,  789 

Bill  to  compel  principal  to  pay  debt, 

24,  789 
Bill  to  set  aside  fraudulent  convey- 
ance, 24,  789 
In  general,  24,  789 
Liability   for    consequential   damages, 

24,  783 
Liability  of  Principal  for  Costs  and  Ex- 
penses, 24,  780 

Caused  by  default,  24,  781 

Examples,  24,  780-782 

In  general,  24,  780 

Unnecessary  litigation,  24,  782 
Payment  of  usury  by  surety,  24,  783 
Proper  form  of  action,  24,  778 
Right  of  action  by  express  contract  be- 
fore payment  of  debt,  24,  776 
Statute      of    limitations,     see     infra. 

Limitation  of  Actions. 
Where   indemnity  is    given  to  surety, 

24,  787 
Where  principal  is  not  liable,  24,  7gi 
Where   surety  has  not  been   requested 

to  enter  into  the  contract,  24,  778 
Second  surety  not  obtained,  24,  739,  742 
Separate  Estate  of  Majrled  Women,  1 4 ,  626 
Mortgage    of  wife's    separate   propeity 

to  secure   the  debt  of  her  husband, 

24,  720 
Whether  married  woman  may  bind  her 

separate  estate,  24,  731 
Set-Off,  22,  326;  24,798 

Action  in  favor  of  surety  given  against 

principal  and  surety,  2  2 ,  328 
A  demand  claimed   as   a  set-off  which 

is   secured   by  a   third   party   not   a 

party  to  the  suit,  22,  327 
Assent  of  principal  where  surety  sets 

off  his  demand  against  creditor,  22, 

331 

Conflict  of  authority,  24,  798 

Counterclaim,  22,  405 

Action  between  co-sureties  for  con- 
tribution, 22,  405 
Principal   and   surety  sued  together; 
2  2 ,  405 

In  general,  24,  798 

In  suits  by  and  against  principal,  sure- 
ty, and  principal  and  surety,  22, 
326-331 

Intervention   by  principal   debtor,   2  2 , 

331 
Mutuality  in  general,  22,  326-331 
Several  Defendants,  Frincipal,  and  Sure- 
ty;  Whether  Debt    Due  to  Principal 
Alone  May  Be  Set  off,  2  2 ,  326 
Demand   claimed   as  a  set-off  which 
is  secured  by   a    third  party  not   a 
party  to  the  Guit,  22,  327 
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SURETYSHIP— Co«/'<^ 
Setoff— CoK^'rf 
Several  Defendants,  Principal,  and  Sure- 
ty;  Whether  Deht  Due  to    Principal 
Alone  May  Be  Set  OB^  Cont'd 
Demand  due  principal  alone,  22,326 
Examples,  22,  326,  327 
Generally,  22,  326 
In  Indiana,  22,  327 
In  Iowa,  22,  327 
In  Virginia,  22,  327 
Plaintiff  a  non-resident,  22,  327 
Where     set-off    exceeds     plaintiff's 
claim,  22,  328 
Surety's  right  in  equity-,  22,  330 
Where  principal  has  assigned  demand 

to  surety,  22,  330 
Where  set-off  exceeds  plaintiff's  claim, 

22,328 
Where  surety  is  sued  alone,  22,  329 
Whether   surety    can     set    off     claim 

against  creditor,  24,  798 
Whether  surety  can  set  off  claim  due 

from  creditor  to  principal,  22,  329 
Whether  surety's  liability  may  be   set 
off,  22,  270 
Signing  as  principal,  24,  745 
Specific  Performance 

Liability   of  vendor  as   surety  on  de- 
fect in  title,  22,  gji 
Stay  of  proceedings,  2  3 ,  543 
Stolen  money,  24,  885 
Subrogation ,  see  Subrogation. 
Subsequent  terms,  24,  754 
Succeeding  terms,  24,  876 
Suit  of  Surety  Against  Creditor 

Extension    of    time    to  principal,  see 
infra,    Extension    op    Time    to 
Principal. 
Suit  on  de  facto  officer's  bond,  5,  108 
Summary   remedies   against  sureties  on 

official  bonds,  2,  467^ 
Sureties 

As  to  rights  of  sureties  against  each 
other,  see  infra.  Rights  of  Sure- 
ties Against  Each  Other. 
Rights  of  surety  against  creditor,  see 
infra,  Rights  of  Surety  Against 
Creditor. 
Whether  bona  fide  purchaser,  16,833 
Surety    companies,    see    infra.    Trust 

Companies.  ' 

Surety's  liability  upon  oflncial  bond  for 
money  received  by  principal  outside  of 
his  line  of  duty,  2,  466^ 
Surety's  liability  upon  the  oflncial  bond 

of  de  facto  officer,  2 ,  466/ 
Tax  collectors,  ?4,  894 
Tender,  24,  822 
Termination  of  the  Contract 
Death,  24,  767 

Equity  enforcing  obligation  against 
estate  of  deceased  person,  24,  768 
In  general,  24,  767 
When  guaranty  revoked  by  death, 

24,  767  .  .  , 

Where  the  obligation  is  joint,  2  4 ,  767 


Bevocatlon  hy  Notice,  2  4 ,  769 

After  default  of  principal,  24,  770 
Before   suretyship  is  accepted,    24, 

770 
In  absence  of  stipulation  in  contract, 

24,  769 
Whether  notice  relieves  from  liabil- 
ity, 24,  769 
Time  ■within  ■which  act  or  omission  must 
occur    to    render    sureties    liable,   see 
infra.  Public  Officers. 
Trust  Companies,  24,  730 
Examples,  24,  730  • 

In  general,  24,  730 
Validity  of  the  transaction,  24,  730 
Where  statute   requires  two  sureties, 

24,  730 
Usury,  27,  950 

Extension  of  Time  to  Principal  In  Con- 
sideration of  Payment  of,  24,  829 
Examples,  24,  829,  830 
In  general,  24,  829 
Payment  of  usury,  24,  829 
Promise  to  pay  usury  in  future,  24, 
829 
Extension  of  time  to  surety,  27,  921 
Payment  bj'  surety,  24,  783 
Recovery  of  usury  by  surety,  27,  963 
Vendor  and  Purchaser 

Creation  of  the  relation  by  agreement 
to  assume  the  mortgage  debt,  24,  718 
Voluntary  bond,  24,  878 
Voluntary  suretyship,  24,  778 
Waiver,  28,  562 

Of  discharge  by  new  promise,  28,  562 
Of  due   diligence  on    part  of  creditor, 

28,  563 
Of  notice  of  acceptance  of  guaranty, 

28,  564 
Statutory  notice  to  sue,  28,  563 
Who  May  Become  Sureties,  24,  726 

See  infra,  CoRPORATioTus;  Duress; 
Infants;  Married  Women;  Non- 
residents; Partnership;  Trust 
Companies. 
SURETY  TO  KEEP  THE  PEACE,  2,  516; 
24,  895 

Controverting  facts  stated,  2,  517 
Court  may  require  as  part  of  sentence,  4, 

727 
Definition,  2,  516 
Discretion  of  court  to  require  in  cases  of 

misdemeanor,  2,  520 
Grounds  for  requiring,  2,  517 
In  the  presence  of  an  officer,  2,  516 
Justice  requiring,  where  contempt  is  com- 
mitted in  his  presence,  3,  801 
Keeper  of  Bawdy  House,  5 ,  696 

Persons  who  frequent  bawdy   houses, 
5,696 
Powers  of  magistrates  and  of  courts,  2, 

517 
Proceedings  to  Kequire,  z ,  517  ;  i  2,  419 
Commitment  to  prison,  12,420 
Discharge,  12,  420 
Habeas  corpus,  12,  421 
Hearing,  i  2,  420 
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Recognizance,  12,420 

Review,  i  2,  421 

Statutory  provisions,  i  2 ,  419 

Trial,  12,  420 
Requisites  of  commitments,  a,  517 
Sentence,  2  i,  1078 

Threats  and  threatening  letters,  25,  1064 
United  States  commissioners,  27,  ceo 
SURFACE,  24,  89s 

Surface  lot,  13,  1162 
SURFACE  WATERS,  24,  896 

See    Drains   and   Sewers;    Floods; 

Irrigation  ;     Lakes    and    Ponds  ; 

Water  and  Watercourses. 
See  generally.  Underground  Waters. 
Gutters,  see  Drains  and  Sewers. 
Stagnant  bodies,  see  Lakes  and  Ponds. 
Banks  or  channels,  24,  896 
Cujus  est  solum,  ejus  est  usque  ad  coelum, 

24,917 
Culverts,  24,  953 
Pamages 

Character    before    commencement   of 

action,  24,  956 
Remedies,  24,  956 
Definition,  24,  896 
Ditches,  24,  925 
Drainage  of,  24,  923 

See  Drains  and  Sewers. 
Accumulated  waters,  24,  929 
Collecting  waters  and  discharging  in  a 

volume  on  lower  land,   5,8;  6,  22; 

8,67;  24,  928 
Ditches,  24,  925 
Drainage    beyond  natural  capacity  of 

water  course,  2  4 ,  926 
Draining  in   different  direction  from 

which  water  would   naturally  flow, 

24,927 
Draining  land  in  preparation  for  culti- 
vation, 24,  926 
Filling  up  sag  holes,  etc.,  24,  927 
General  rule,  24,  923 
Liability  to  lower  proprietor,  6,  22;  24, 

924,  925,  928,  930 
Liability   where   plaintiff  might    have 

taken  steps  to  protect  his  land,  24, 

931 
Liability  where  there  is  no  appreciable 

damage,  24,  931 
Natural  flow  on  lower  lands,  24,  923 
Ponds,  Stagnant  Bodies,  etc.,  24,  905 

Draining  upon  land  of  adjoining  pro- 
prietor, 24,  905 
Railroad  ditches,  24,  930 
Removal  of  obstructions,  24,  930 
Right    to   change    flow   of   water,   24, 

925 
Right  to  drain  into  stream,  24,  924 
Whether   liability   depends    on    negli- 
gence, 24,  929 
Drains,  6,  15 
Nuisance,  6,  15 

Obligation  of  owner  to  drain,  6,  7,  15 
Easements,   see     infra,     Obstruction 
AND   Repulsion   of   Surface   Wa- 
ters. 
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Eaves-Drip,  24,939 

Easements,  24,  941 

Examples,  24,  939-942' 

Extraordinary  rains,  24,  941 

Gutters,  24,  939,  940 

In  general,  24,  939 

Nominal  damages,  24,  940 

Precipitation,  24,  941 

Snow  and  ice,  24,  941 
Eminent  Domain 

Detention,  diversion,  or  accumulation 
of  water,  6,  540 

Measure  of  Damages 

Where    railroad   flows  the   land,    6, 
576 
Gorges,  see  tnfra.  Ravines  and  Gor- 
ges. 
Hlgliways,  24,  949 

Duty  of  commissioners,  24,  949 

Generally,  24,  949 

In  Illinois,  24,  950 

Obligation  of  adjacent  landholders,  24, 

^949 

Overflowing  land  of  private  individual, 

24,  949 
Right  of  adjacent  owner  to  construct 
embankment,  24,  949 
Ice  and  Snow,  2  4 ,  941 

See  Snow. 
Injunction,  10,853 
Jurisdiction  of  equity,  24,  957 
Levee,  24,  904 

Limitation  of  actions,  24,  957 
Lower  Lands,  5 ,  8 ;  6 ,  22  ;  8 ,  67 ;   24,  924, 
925,  928,  930 

Railroad  discharging  large   quantities 
upon,  6,  576;   24,  953 
Lower  Proprietor,   see  infra.  Prescrip- 
tive Rights. 

As  to  liability  for  draining  on  lonver 
proprietor's  estate,  see  infra,  Drain- 
age OF. 
As  to  right  to  obstruct  or   repel  sur- 
face ■waters,   see   infra.    Obstruc- 
tion and  Repulsion  of  Surface 
Waters. 
Master  and  servant,  14,  808 
Measure  of  Damages,  6,  576;  24,  954 
Crops,  24,956 

Damages  to  crops,  24,  956 

Destruction  of  crops,  24,  955 

How   value  of  crops  is  ascertained, 

24,  956 
Distinction   between  value   before   in- 
jury and  afterwards,  24,  956 
Examples,  24,  954-956 
Gravel  on  land,  24,  955 
In  general,  24,  954 
Injury  to  crops,  etc.,  24,  955 
Land  permanently  injured,  24,  955 
Of  beneflt  to  cultivation,  24,  955 
Owner  deprived  from  use  of  property, 

24.955 
Question  of  law  and  fact,  24,  956 
Rental  value,  24,  955 
Sickness,  24,  956 
Temporarily  injured,  24,  955 
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SURFACE  WATERS— CoK^W 
Measure  of  Damages — Confd 

Where  the  value  of  land  is  totally  de- 
stroyed, 24,  954 
Municipal  Corporations 

Municipal  Control  and  Regulation,  6,  22; 

24,  942 

Accumulation    of   large   volume    of 
water,  24,  946 

Accumulation  of  water  on   the  sur- 
face of  the  street,  24,  943 

Construction   of  drains  and  sewers, 
24,  942 

Defect  in  plan  of  street,  24,  945 

Deficient  plans,  24,  945 

Determining  where  drains  and  sew- 
ers shall  be  built,  24,  945 

Directing  flow  of  rain  water,  24,  946 

Duty  to  keep   waterways   in  repair, 
24,948 

Error  in  judgment,  24,  945 

Examples,  24,  942-949 

Extraordinary    and     unprecedented 
freshets,  24,  948 

General  rule,  24,  942 

In   absence  of  statutory   enactment, 
24,  942 

Injuries  arising  from  regrading,  etc., 
24,942 

Insufficiency  of  drain,  24,  947 

Liability  of  city,  24,  942-949 

Neglect  in  grading  street,  24,  948 

Negligent   construction    of    gutters, 
24,  949 

Plans  must  be  reasonable,  24,  945 

Preventing  flow  on   adjoining  prop- 
erty, 24,  945 

Raising  grade  of  street,  24,  944 

Street  railway,  24,  947 

Work  of  construction   of  drains  or 
sewers,  24,  947 

Work  preventing  flow  of  water,  24, 

943 
Municipality's  right  to  divert,  6,  22 
Nature,  24,  896 
Uuisances,  6,  15;   10,  843 

See  infra.  Pollution. 
Obstruction     and     Repulsion     of    Surface 

Waters,  6,  539,  559;  24,  907 

City  property,  24,  916 

Civil-law  rule,  24,  907 

Common-law  rule,  6,  559;  24,  917 

Cujus   est   solum,    ejus   est    usque    ad 
ccelum,  24,  917 

Distinction   between   urban   and    rural 
property,  24,  915 

Easement  or  absolute  right  of  property, 
24,923 

Easement  or  servitude,  24,  908 

Examples,  24,  907-916 

Generally,  24,  907 

In  Alabama,  24,  911 

In  Arkansas,  6,  561;  24,  923 

In  California,  24,  911 

In  Connecticut,  24,  920 

In  Georgia,  24,  911 

In  Illinois,  24,  911 
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In  Indiana,  24,  920 

In  Iowa,  24,  911 

In  Kansas,  24,  920 

In  Kentucky,  24,  913 

In  Louisiana,  24,  908,  914 

In  Maine,  24,  920 

In  Maryland,  24,  914 

In  Massachusetts,  24,  920 

In  Michigan,  24,  914 

In  Minnesota,  24,  920 

In  Missouri,  6,  561;  24,  921 

In  Nevada,  24,  914 

In  New  Hampshire,  24,  921 

In  New  Jersey,  6,  561;  24,  921 

In  New  York,  24,  921 

In  North  Carolina,  24,  914 

In  Ohio,  24,  914 

In  Pennsylvania,  24,  915 

In  South  Carolina,  6,  561;   24,  923 

In  Tennessee,  24,  915 

In  Texas,  24,  922 

In  Vermont,  24,  923 

In  West  Virginia,  6,  561;   24,  915 

In  Wisconsin,  24,  923 

Modified  doctrine,  24,  923 

Rights  of  lower  proprietor,  24,  907 

Rural  propertj',  24,  916 

Rural  property  within  citj-  limits,  24, 
916 

Seepage,  24,  911 
Overflow  of  Watercourses,  24,  899-903 

Embankment  to  prevent  overflow,  24, 
904 

Levee,  24,  904 

Water  sweeping   through  an    embank- 
ment, 24,  904 

Where  overflow  returns  to  channel,  2  4, 
904 

Whether  surface   waters,  24,   899,  903 
Owner's  rights  in,  6,  539 
Percolating  Waters,  24,  932 

Destruction  of  springs  by  mining,  24, 

932 
Examples,  24,  932,  933 
In  general,  24,  932 
Limitation  of  rule  in  Pennsylvania,  24, 

932 
Presumption,  24,  933 
Propert}'  in,  24,  932 
Right  to  dig  wells,  etc.,  24,  932 
Pollution,  24,  933 
Cemeteries,  24,  934 
Examples,  24,  933-937 
From  ordinary  use  of  land,  24,  936 
Gas-works,  24,  935 
Permitting  stagnant  and  offensive  pool, 

24,  936 
Pollution  of  stream  by  water  from  coal 

mine,  5,  70 
Right  of  action,  24,  933 
Ponds,  Stagnant  Bodies,  etc.,  24,  904 
See  Lakes  and  Ponds. 
Drainage,  24,  905 

Draining  upon  land  of  adjoining  pro- 
prietor, 24,  905 

Examples,  24,  904-906 
In  general,  24,  904 
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Loss  of  character  as  surface  water,  24, 

904 
Where  there  is  no  outlet,  24,  904 
Precipitation 

Eaves-drip,  24,  941 
Prescriptive  Eights,  19,  20,  27;  24,937 
Abandonment   and    reconstruction    of 

railroad,  24,  937 
Alteration  of  drain,  24,938 
Discharging  water  in  volume  on  lower 

lands,  19,  27;   24,  937 
Examples,  24,  937-939 
In  general,  24,  937 
License,  24,  938 

Permission  of  lower  proprietor,  24,938 
Public  domain,  24,  937 
Right   to   drain  water  into  neighbor's 

lands,  24,937 
Where     common-law    rule    has    been 
adopted,  24,  937 
Private  Drains,  6,15 

Obligation  of  owner  to  drain,  6,  715 
Surface    water   does    not    constitute  a 
nuisance,  6,  15 
Property  in  surface  waters,  24,  906 
Question  of  Law  and  Fact 

Measure  of  damages,  24,  956 
Whether  ravine  is  a  watercourse,  24, 

903 
Railroads 

Diversion,   Kepulslon,  and  Drainage  by 
Eailroad,  24,  950 
Culverts,  24,  952 
Discharging  large   quantity  of  water 

on  lower  lands,  24,  953 
Easements  of  drainage,  24,  952 
Extraordinary  floods,  24,  952 
Grant  of  right  of  way,  24,  951 
Landowner,  a  portion  of  whose  lands 

have  been  taken,  24,  951 
Liabilit3'  for  overflow,  24,  950 
Modified  doctrine,  24,  952 
Prescriptive  rights,  24,  953 
Presumption  that  compensation  has 
been  awarded  for  overflow,  24,951 
Railroad    not    constructed    through 

plaintiiFs  lands,  24,  951 
Rights  and  duties  in  general,  24,950 
•    Texas  statute,  24,  952 
Railroad's  liability  for  overflow  of  water 

from  river,  8,  71 
Ravines  and  Gorges,  2  4 ,  900 
Examples,  24,900-903 
In  general,  24,  goo 
Question  of  law  or  fact,  24,  903 
Whether  watercourse,  24,  900 
Remedies,  24,  956 

Repulsion  of  surface  ivaters,  see  infra, 
Obstruction    and    Repulsion    of 
Surface  Waters. 
Res  ad  judicata,  2  4 ,  957 
Right  to  use  water,  4,  980 
Seepage,  2  4,  911 
Snow  and  ice,  24,  941 
Statute  of  Frauds 

Overflowing  land,  8,  667 
Street  railways,  24,  947 


Streets,  see  infra.  Municipal  Corpo- 
rations. 
Watercourses     Dlstlngulslied     fiom,     24, 

897 

Bed  or  channel,  24,  896-898 

Drought,  24,  898 

Examples,  24,  S97-900 

In  general,  24,  896-899 

Lake    having    apparent    current,    24, 

900 
Natural  depression,  24,  898 
Natural  watercourses,  24,  897 
Overflowing  bapks,  24,  899 
Overflow  of  pond,  24,  899 
Question  of  law  or  fact,  24,  903 
Ravines  and  gorges,  24,  900 
Sinking  into  the  soil,  24,  899 
Size  of  stream,  24,  898 
Slough,  24,  899 

Temporarily  suspended,  24,  898 
Watercourse  under  drainage  act,   24, 
899 
What  included,  24,  S96 
SURGEONS,   see  Physicians  and  Sur- 
geons. 
SURNAMES,  see  Name. 
SURPLUS,  24,957 

Surplus  earnings,   23,613 
SURPLUSAGE,  see  Indictment;  Plead- 
ing;   Scandal    and     Impertinence; 
Verdict. 

Bail,  undertakings  for,  2,21 
In  bonds,   2,  462 

SURPLUS  MONEY,  24,  958 

See  Trust  Deeds  and  Power  of  Sale 
Mortgages. 

Dower,  24,  960 

Execution  Sale,  24,  962 

Court's  control  over,  24,  964 
Defendant  in  execution,  24,  962 
Officer's  right  of  set-ofli',  24,  963 
Parties  holding  liens.  24,  962 
Rival  claimant,   24,964 
Senior  executions    remaining    unsatis- 
fied, 24,  964 
Who  entitled  to  surplus,  24,  962 

Foreclosure  of  Mortgages,  24,  958 

See  Trust  Deeds   and    Power   of 

Sale  Mortgages. 
Bringing  money  into  court,  24,  958 
Character  of  surplus,  24,  959 
Dower  in  surplus,  24,  960 
Homestead  in  surplus,  24,  961 
Judgment  pending  foreclosure  suit,  24, 

9.59 
Mechanics'  lien,  24,  958 
Reference,  24,  958 
Right  of  lessee  for  jears,  24,  961 
Sale  under  decree,  24,  958 
Sale  under  junior  mortgage,  24,961 
What  claims  considered,  24,  958 
Whether  surplus  personalty  or  realty, 

2  4,959 
Who  entitled  to  surplus,  24,  960 
Garnishment,  8,  11 55 
Homestead,  24,  961 
Set-off,  24,  963 
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SURPRISE,  24,  96s 

See   Continuances;    Mistake;    Spe- 
cific Performance. 
As  a  ground  for  continuance,   see  Con- 
tinuances. 
As  Ground  for  Equitable  Belief,  24,  966 

General  principles,  24,  966 
Ciiarge    in    bill    of    equity    to   avoid,    2, 

212 
Definition,  24,  965 
Foreclosure  of  Mortgages 

Setting  a.side  sale,  8,  262 
Judgment 

Equitable  relief  against,  12,  139,  144 
New  Trial,  16,  532 
Absence  from  Trial 
Absence  of  Counsel,  i  6,  53S 

Absence   of   counsel    because  not 

paid,  I  6,  540 
Absence  on  other  professional  busi- 
ness, 16,  S39 
Discretion  of  trial  court,  i  6,  540 
Ignorance  of  time  of   meeting  of 

court,  I  '6,  539 
Illness  of  counsel,  16,  539 
Inexcusable  absence,  16,  538 
In  general,  16,  538 
Knowledge  of  day  on  which  case 

will  be  called,  16,  539 
Merits  of  cause,  16,  540 
Misunderstanding  between    attor- 
neys, 16,  S39 
Negligence   of   counsel   as   negli- 
gence of  party,  16,  539 
Party  absent  because  relying  upon 
attorney,  16,  537 
Absence  of  Parties,  16,  536 

Absence  of  important  witness,  16, 

538 

Affidavit  of  surprise,  16,  538 

Examples,  16,  537 

Negligence,  16,  537 

Relying  upon  attorney  to  be  pres- 
ent, 16,  537 

Sickness  of  parties,  1 6 ,  537 

Unavoidable  accident,  16,538 

When  denied,  16,  537 

When  new  trial   will  be  granted, 
'6,  536 
Absence  of  Witnesses,  1 6 ,  540 

Affidavit,  16,  540 

Affidavit  alleging  absence  of  wit- 
nesses, 16,  542 

Caused  by  adversary,  16,  541 

Illness  of  witness,  16,  541 

In  general,  i  6,  540 

Intoxication  of  witness,   16,  541 

Promise  of  witness  to  be  present, 
16,  541 

Testimony    that    would    probably 
change  result,  i  6,  541 

When   continuance  has   not  been 
asked  for,  16,  541 

When   new  trial  "will  be  granted, 
16,540 

Witness  not  summoned,  16,  541 
Intoxication,  16,  537 
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Affidavit  of  surprise,  16,  535 

Appeal,  16,  695 

As  to  Evidence,  1 6,  542 

Discretion  of  trial  court,  16,  542 

Evidence  within  the  issues,  16,  544 

Examples,  16,  S42-54S 

Failure  to  ask  for  continuance,  i  6, 542 

General  principles,  16,  542 

Introduction  of  false  but  immaterial 
evidence,  16,  545 

Loss  of  Documents  and  Records,  16, 

547 

Examples,  16,  547,  548 

Failure  to  ask  for  continuance,  i  6, 

547 
In  general,  16,  547 
Nonsuit,  16,  547 
Production   of  paper  supposed  to 

be  lost,  I  6 ,  548 
Stenographer's  notes,  16,  548 
Negligence  in  securing  valuable  evi- 
dence, 1 6 ,  545 
Overlooking  material  evidence,  16, 

545 
Party  barred  by   his   own  conduct, 

16,  543 
Rejection  of  Expected   Evidence,    i  6 , 

548 

Depositions,  16,  548 

Document  allowed  to  be  read  at 

former  trial,  i  6,  548 
Evidence  believed  to  be   admissi-  ' 

ble,  I  6 ,  548 
Examples,  i  6 ,  548,  549 
Remedy  by  suffering  nonsuit,  i  6,  542 
Suppression  of  Evidence  by  Adversary, 

1 6,  549 

Adversary's  failure  to  produce  tes- 
timony, 16,  549 
Whether    grounds   for   new  trial, 

I6.S49 
Witness  purposely  withholds  ma- 
terial testim(/ny,  16,  549 
Testimony  different  from  what  was 

supposed,  16,  544 
Testimon3'  of  adverse  party,  16,  544 
To    impeach   opponent's    witnesses, 

'^'  545 
Unexpected  Evidence  of  Friendly  Wit- 
ness, 16,  545 
Denial  of  truth  of  testimony,  16, 

545 
Different  testimony  at  former  trial, 

1 6 ,  546 
Failure  to  move  for  continuance, 

16,  546 
Injury  to  the  complaining  partv, 

16,545 
Material  to  the  issue,  i  6,  545 
Where  due  diligence  has  been  ex- 
ercised, I  6,  545 
Whether  ground  for  new  trial,  i  6, 

,';45 

Unexpected  Evidence  of  Hostile  Wit- 
ness, 16,  546 

Affidavit  that  witness's' testimonj- 
was  false,  16,  546 
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Attempt  to  mislead  injured  party, 

16,546 
Examples,  i  6,  546 
Testimony    after     case    has    been 

closed,  1 6 ,  546 
Whether   grounds   for    new    trial, 
16,  546 
Want  of  diligence,  16,  544 
What  is  sufficient,  16,  544 
When  new  trial  granted,  16,  543 
By  amendment  of  motion,  i  6,  661 
Counsel's  misapprehension  of  law,  14, 

S34 

Criminal  cases,  i  6,  606,  607 

Definition,  16,  532 

Discretion  of  court,  16,  535 

Duty  of  counsel,  i  6,  533 

Evidence,  16,  535 

General  principles,  16,  532 

Ignorance  of  law,  16,  534 

Ignorance  of  statute,  16,  533 

Illness  of  counsel,  16,  532 

Injury  to  complainant,  16,  532 

Matter  material  to  issue,  1 6 ,  532 

Negligence  of  applicant,  16,  533 

Negligence  of  counsel,  16,  534 

Kotice  of  Trial,  16,  536 
See  infra,  New  Trial. 
Examples,  16,  536 
In  general,  16,  536 
When  granted,  16,  536 

Office  of  pleadings  in  preventing  sur- 
prise, 16,  535 

Pleadings,  16,  533 

Setting  out  facts  constituting  surprise, 

16,  534 
Surprise  Arising  from  mistake 
Mistake  of  Counsel,  16,  550 

Competency  of  witness,  16,  551 
In  general,  16,  550 
Relevancy    or  materiality   of   evi- 
dence, 16,  551 
When  new  trial  granted,  16,  551 
Mistake  of  Parties,  16,  549 

Failure  to  make  defense,  16,  549 
Misleading   remark  of  court,    16, 

549 
Ruling  of  court,  16,  549 
Mistake  of  Witnesses,  16,  551 
Affidavit,  16,  552 
In  general,  16,  551,552 
Taking   chances    of  favorable  verdict, 

16,534 
Various  kinds  of  surprise,  16,  536 
When  new    trial  will  be  granted,  16, 

533 
Partition  sale,  17,  796 
Patent  law,  i  8,  100 
Bescission  of  Contracts,  24,  966 

See  Rescission. 

Acting  without  consideration,  24,968 

Examples,  24,  966-969 

False  representation,  24,  967 

In  general,  24,  966 

Judgments,  24,  969 

When  equity  will  not  grant  relief,  24, 
966 


When  rescission  is  justified,  24,  969 
Withholding  material  facts,  24-,  968 
Specific  performance,  24,969 
Vacation  of  judgments,  12,  133 
SURREBUTTER,  24,970 
SURREJOINDER,  24,970 
SURRENDER,  6,  SS6 

See   Fraud,   Statute  of;  Landlord 

AND  Tenant. 
By  operation  of  law,  see  Fraud,  Stat- 
ute OF. 

SURRENDER  BY  BAIL,  24,  97° 

After  default,  24,  973 

Civil  cases,  24,  970 

Criminal  cases,  24,  970 

Definition,  24,  970 

Escape,  6,  845 

Extent  of  right,  24,  970 

Personal  representative's  right,  24,  972 

Pleading,  24,  973 

Right  to  break  open  doors,  24,  972 

Right  to  command  assistance  of  officers, 
24,  972 

Right  to  surrender,  24,  970 

To  court,  24,  973 

To  deputy  sheriff,  24,  973 

To  sheriff  or  jailer,  24,  973 

To  whom  made,  24,  973 

When  surrender  is  prevented  by  opera- 
tion of  law,  24,  973 
SURRENDER   OF   CRIMINAL,   see   Ex- 
tradition. 
SURROGATES'    AND    PROBATE 

COURTS,  24,  976 

See  generally.  Judge. 

See  Probate. 

Executors'  and  administrator s^  remedies, 
see  Executors  and  Administra- 
tors. 

Surrogate  and  probate  decrees,  see  De- 
crees. 

Accounts,   24,  9S5 

Appeal,  24,  990 

Attachment,  24,  992 

Bill  of^Veview,  24,  990 

Contempt,  24,  992 

Definition,  24,  976 

Deposit  of  trust  funds,  12,  11 

Disputed  claims,  24,987 

Disqualification,  12,  44 

Dower,  assignment  of,  24,  986 

Eflect  of  setting  aside  decree,  24, 
991 

Equity 

Interference  by,  24,  991 

Equity  powers,  24,  992 

Executor  or  administrator,  surrogates, 
7,  176 

Guardian  and  ward,  24,  985 

Habeas  corpus,  24,  990 

Infants,  24,  985 

Interest  in  estate,  24,  994 

Issues  of  fact,  24,  993 

Jurisdiction,  24,  976 

Of  surrogate  court  in  the  allowance  or 
rejectio7i  of  claims  agaijist  decedeiits, 
see  Debts  of  Decedents. 
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SURROGATES'  AND    PROBATE 
COURTS— Co«;'V 
Jurisdiction — Cont'd 
In  England,  24,  976 

Before  the  Norman  conquest,  24,976 
Examples,  24,  976,  977 
In  general,  24,  976 
In  the  United  States,  24,  978 
Collateral  attack,  24,  981 
Consent  of  parties,  24,  979 
Courts  of  limited  and  special  juris- 
diction, 24,  9S0 
Decree  binding  in  sister  states,  24, 

982 
In  general,  24,  978 
Judicial  Powers,  24,  990 
Appeal,  24,  990 
Attachment,  24,  992 
Bill  of  review,  24,  990 
Contempt,  24,  992 
Equitable  interference,  24,  991 
Equity  Powers,  24,  992 
Examples,  24,  992-994 
In  general,  24,  992 
Issues  of  fact,  24,  993 
Procedure,  24,  992 
Specific  performance,  24,  994 
In  general,  24,  990 
Power  to  enforce  decrees  and  or- 
ders, 24,  992 
Power  to  vacate  decree,  24,  991 
Matters  Not  WitMn  tbe  Jurisdiction, 
24,  987 

Certiorari,  24,  990 
Disputed  claims,  24,  987 
Habeas  corpus,  24,  990 
In  general,  24,  987-990 
Partnership  dealings,  24,  989 
Set-oflf,  24,  990 

Title  to  personal  property,  24,  987 
Title  to  real  estate,  24,  988 
Matters  WltMn  the  Jurisdiction,  2  4 ,  983 
Assignment  of  dower,  24,  986 
Construction  of  wills,  24,  984 
Examples,  24,  983-986    ' 
Guardians,   24,  9S5 
Insane  persons,  24,985 
Naturalization,   24,  986 
Ordering  sale   of  decedent's   real 

estate,  24,  986 
Partition,  24,  986 
Probate,  24,  983 
Property  subject  to  administration, 

24,984 
Revoking  letters  of  administration, 

24,985 
Settlement  of  accounts,  24,  985 
Unconstitutional  extension,  2  4, 984 
Validity   of    dispositions   of  prop- 
erty,'2  4,  985 

Overstepping  bounds   of  authority, 
2  4 ,  978 

Presumptions  of  jurisdiction,  24,  981 

Statutory,  24,  978 

Territorial  Limit,  24,  982 
Exam.ples,  24,  982,  983 
In  general,  24,  982 
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Of  county,  24,  983 

Personal  property  in  another  state 
from  that  of  deceased's  residence, 
24,983 
Validity  of  decree,  24,  978 
When  Judge  Is  Interested  In  Estate, 

24,994 

Acting  as  attorney,  24,  994 

Examples,  24,  994-998 

In  general,  24,  994 

Relation  of  parties  interested,  24, 

994 
Whether  courts  of  record,  24,  979 
Written  application  for  partition,  17, 
716 
Marshaling  assets,  14,  739 
Naturalization,  24,  986 
New  trial,  16,  617 
Partition,  24,  986 

Division  in  Probate  Court,  1 7,  780 

Appointment  of  commissioners,   17, 

780 
Decision  by  majority  of  commission-. 

ers,  17,  782 
Equitable  rule,  17,  780 
Fraud  or  mistake,  i  7,  783 
Grossly   inadequate     valuation,    17, 

783 
Improvements,  17,781 
Irregularity  in   proceedings,  17,  783 
New  commissioners,  17,  783 
Notice  of  partition,  17,  780 
Owelty  of  partition,  17,  781 
Reports,  i  7,  782 
Right  of  way  or  other  servitude,  17, 

781 
Sale  instead  of  division,  i  7,  781 
When  report  will  be  set  aside,  17,  78a 
Effect  of  Decree  for  Partition,  i  7 ,  S23 
Collateral  attack,  17,  824 
Conclusiveness,  17,  823 
Contingent  interest,  17,  824 
Conveyance   of   incumbrances,     17, 

823 
Fraud,  17,  824 
In  general,  17,  823 
Jurisdictional  defects,  i  7 ,  824 
Title,  17,  823 
Jurisdiction,  "17,712 

After  settlement  of  estate,  17,  713 
As  incident  to  general  probate  juris-- 

diction,  i  7,  712 
Decedent  not  dying  seised,  17,  714 
Dispute  as  to  title  arising  after  court 

has  assumed  jurisdiction,  17,  714 
Statute,  17,  712 
Title  in  dispute,  17,  714 
Two   estates   held   in   common,   17, 

713 

Where  an  heir  or  devisee  has  trans- 
ferred his  shares,  17,  7^3 

Whether  exclusive,  i  7,  714 

Whether  land  was  subjected  to. 
dower,  17,  715 

Who    maj'    invoke   the   jurisdiction,. 

17,714 
Parties  to  the  actions,  17,  730 
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Partaierslilp,  17,  1273;  24,988 

Statutory   partnership    administrator, 

17,  1 181,  1 182 
Surviving  partner   as  executor  or  ad- 
ministrator, 17,  1179 
Qualifications 

Age,  19,  402 
Ees  Judicata,  2 1 ,  262 
Birth  of  child,  2  i ,  263 
Decree  claimed  to  be  void  for  want  of 

jurisdiction,  21,  26^ 
Decrees  for  distribution,  2  i,  263 
Examples,  2  i ,  262,  263 
In  general,  2  i ,  262 

What     matters    are     concluded,     2 1 , 
262 
Revocation  of  letters  of  administration, 

24,985 

Set-off,  24,  990 

Succession  taxes,  24,  477 

Surrogates'  jurisdiction  to  apply  real 
estate  to  payment  of  debts,  5, 
267  « 

Title  to  real  estate,  24,  988 

Whether   inferior  or  superior  court,  12, 
I47f ,  269 
SURVEYS,  24,998 

See  generally,  Boundaries. 

Agreement  of  adjacent  owners  as  to  di- 
viding line,  24,  1023 

Ancient  plats,  24,  1020 

Army  regulations,  24,  1025 

Assistant  as  servant,  i  4,  747 

Beacon  sites,  24,  1023 

Boundaries,  24,  1015 

Center  of  stream,  24,  1004-1006 

Calls,  24,  1018 

Cardinal  points,  2,  731 

Charting  of  coasts,  24,  1024 

Course  and  distance,  24,  1014 

Definition,  24,  99S 

"Descriptive,"  24,  1018 

Distillery  inspection,  24,  1025 

Expert  and  opinion  evidence,  7,  510 

Expropriations,  24,  1025 

Fire  Insurance,  24,  1024 
Definition,  24,  999 

Geological  boards,  24,  1026 

Handwriting,  9,  274 

Hearsay,  24,  1021 

Highways,  24,  1017 

Hydrography,  24,  1023 

Judicial  notice,  12,  171;   24,  1013 

I^ibel  and  slander,  13,  360 

"Locative,"  24,  1018 

Maps,  24,  1021 

Marine  Insurance,  24,  1024 
Definition,  24,  999 

Memorandum,  15,  272 

Meridional  variation,  24,  1003 

Monuments,  24,  1013,  1015 

More  or  less,  25,  1019 

Partition,  17,  771 

Perambulating,  24,  1008 

Plats,  24,  1021 

Private  domains,  24,  1008 

Processioning,  24,  1008 
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Public  Lands,  24,  1000 

Examples,  24,  1000-IQ02 

Generally,  24,  1000 

General  procedure,  24,  1002 

In  California,  24,  1003 

In  Oregon,  24,  1003 

Meridional  variation,  4  4,  1003 

Necessity  as  to  title,  24,  looo 

Perambulating,  24,  1008 

Processioning,  24,  1008 

Riparian  Meanderlngs,  24,  1004 

Alluvial  and  derelict  land,  24,  1005 

Boundary,  24,  1004 

Center  of  stream,  24,  1004,  1006 

Examples,  24,  1004-1008 

In  general,  24,  1004 

River  not  navigable,  24,  1007 

Statute  of  1796,  24,  1002 

Statutory  system,  24,  1002 
Public  surveyors,  29,  54 
Railroad,  24,  1018 
Revenue  Laws,  24,  1025 

Definition,  24,  999 
Riparian    rights,    see    infra.     Public 

Lands. 
Selection  of  beacon  sites,  24,  1023 
State  lands,  23,  57 
Statute,  24,  1008 
Survey  of  Spanish  Land  Grants,  2  2 ,  846 

As    to    the   survey    of   Alcxican     land 
grants,  see  Spanish  Land  Grants. 
Surve^'or-general,  24,  1008 
Termini,  24,  1017 
Topography,  24,  1023 
Traditionary  repute,  24,  io2i 
Usages  and  customs,  24,  1013 
SURVIVAL  OF  ACTIONS,  24,  1027 
See  Abatement;  Executors  and  Ad- 
ministrators; Death. 
Breach  of  promise  of  marriage,  2.  525 
Contract  to  marry,  3,  903 
Issue  surviving,  1 1 ,  903 
Malpractice,  14,  85 
Of  audita  querela,  i,  1004 
Oldest  surviving  son,  17,  180 
Replevin,  20,  1046 
Seduction,  2  i ,  1020 

Death  of  father  or  master,  2 1 ,  1020 

Death' of  female,  21,  1020 

Statutes,  2  1 ,  1020 
Stockholders 

Statutory  liability,  23,  871 
SURVIVING  PARTNER,  see   Partner- 
ship. 
SURVIVORS,   11,914 
When  Read  "Others,"  29,  490 

Examples,  29,  490-493 

In  general,  29,  490 
SURVIVORSHIP  (BETWEEN  JOINT 
TENANTS),  II,  1077 
See  Joint  Tenants  and  Tenants  in 

Common. 
Abolition,  11,1077;   ^^i  57 
Analogy  to  tontine  insurance,  26,  56 
Definition,  1 1 ,  1077 

Devolution  upon  surviving  owner,  26,57 
Dower,  1 1 ,  1087 
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SURVIVORSHIP  (BETWEEN   JOINT 

TENANTS)— Co«<'rf 

Expressly   given     by   will   or   deed,    1 1 

1078 
Husband  and  wife,  1 1,  1078 
Jus  accrescendi,  26,  57 
Mechanics' liens,  15,  170 
_  Natural,  1 1,  1077 
Not  favored  in  equity,  1 1 ,  1077 
Partnership  property,  1 1,  1077 
Personal  estate,  26,  57 
Presumptions,  13,  39;    19,75;   24,1027 
Suspension  of  "tenant's   inheritance,  26, 

57 
SURVIVORSHIP  (IN  COMMON  DISAS- 
TER), 15,234;  24,  1027 

Absence,  i ,  42 

Admissibility  of  evidence,  i  5,  234 

American  cases,  24,  1030-I032 

California  rule  as  to,  i ,  44 

Circumstances  of  fact,  24,  1029 

Civil-law  rule,  24,  1027 

Common-law  rule,  24,  1028 

Generally,' 1 5 ,  234;  24,  1028 

In  Austria,  24,  1028 

In  California,  24,  1028 

In  England,  24,  1028' 

In  France,  24,  1028 

In  Holland,  24,  1028 

In  India,  24,  1028 

In  Italy,  24,  1028 

In  Louisiana,  24,  1028 

In  Prussia,  24,  1028 

In  Spain,  24,  1028 

Later  English  decisions,  24,  1030 

Lord    Mansfield's   undecided   case,   24, 
1029 

Presumption  of  death  after  seven  years' 
absence,  i  g ,  46 

Question  of  fact,  i ,  43 

Scope  of  subject,  24,  1027 

Summary  of  English  cases,  24,  1029 

Underwood  v.  Wing,  24,  1030 
SUSPECT,  24,  1032 

Suspect  and  believe,  2,  J65 
SUSPEND,  24,  1032 
SUSPENSION 

Distinction  between  suspension  and  re- 
prieve, 2  1 ,  30 

Judgments,  12,  150c 
SUSPICION,  24,  1032 
SUSTAINING 

Maintaining  and  sustaining,  14,  3 
SWAMP,  23,  1033 
SWAMP    LAND   GRANTS,  see  Public 

Lands;  State  Lands. 
SWEAR,  24,  1033 
SWEARING 

False  swearing,  see  False  Swearing  ; 
Insurance;  Perjury. 

False,  7,  661 

Municipal  corporations,  15,  1191 
SWEAT,  2,235, 

In  bill  of  lading,  2,  235 
SWINDLE,  24,  1033 
SWINE,  9,  417 

See  Hog. 


SWITCH,  see  Flying  Switch. 
SYMBOLICAL 

Symbolical  delivery,  2  i ,  550 
SYMPTOMS 

Characteristics  of  disease,  7,  502 
SYNALLAGMATIC  CONTRACT,  24, 1034 
SYNDICATE,  24,  1034 
SYNDICS,  7,  172;  24,1034 

TACKING,  24,  1034,  1037 

Abolition    by  statute    in    England,  24, 
1036 

Adverse  possession,  24,  1037 

Examples,  24,  1034-1037 

Further  advances,  24,  1036 

Generally,  24,  1034 

In  adverse  possession,  1 ,  269 

In  United  States,  24,  1036 

Meaning  of  the  term,  24,  1034 

Priorities,  24,   1035 

Rights  of  third  persons,  24,  1036 

Sheriff's  sales,  22,  651 

Where  a  third  claim  is  not  a  charge  upon 
the  land,  24,  1035 

Where  equity  is  equal,  the  law  must  pre- 
vail, 24,  103s 

Where  legal  and  equitable  estate  remains 
in  mortgagor,  24,  1035 
TAILOR 

Liens,  1 3 ,  590 
TAKE,  25,  I 

Take  and  carry  away,  see  Larceny. 

Appeal,  25,  2 

Application  to  personaltv,  25,  i 

Effect,  6,  171 

For  purposes  of  prostitution,  25,2 

Game,  25,  i 

In  the  act  of  adultery,  25,2 

In  the  sense  of  "  require,"  25,  2 

"Take  effect,"  25,  2 

"Take"  in  the  sense  of  "arrest,"'  25,  i 

"Taken  as  true,"  25,  2 

Taken  in  invitum,  25,2 

"Taking"  and  destroying,  25,  i 

Taking  for  Public  Use,  25,1 
See  Eminent  Domain. 

Transfer  of  dominion  or  control,  25,1 

Whether     "  take "      synonymous     with 
"steal,"  25,  I 
TAKING,  24,85 

In  abduction,  i,  22 

Marine  insurance,  14,  378 
TAKING  UNLAWFULLY,  14,  378 
TALES,  25,  2 
TALESMAN.  25,3 

See  Jury  and  Jury  Trial. 
TALLAGE,  25,3 
TALLOW 

Tallow-chandler,  2,  721 
TARDINESS 

Schools,  2 1 ,  775 
TARE,  25,  3 
TARIFF,  25,3 

See  Revenue  Laws. 
TAVERN,  10,591;  II,  5,725;  25,3,4 

Synonymous  use  of  terms  "inn,"  "tav- 
ern," and  "  hotel,"  11,6 
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TAXATION,  2  5,5 

5fc  Local  Assessments;  Revenue 
Laws;  Succession  Taxes;  Tax 
Titles. 

Collateral  inlieritance  tax,  see  Succes- 
sion Tax. 

Franchises,  see  Taxation  (Corpo- 
rate). 

Lease,  see  Lease. 

Local  taxes,  see  Local  Assessments. 

Special  assessments,  see  Local  Assess- 

.  MENTS. 

Abatement,  2  5 ,  456 

See   infra.   Equalization  and  Re- 
view. 
Ablireviations 

Abstract  books,  2  5 ,  102 

Assessment  roll,  25,  220 
Accounting,  see  infra.  Collectors. 
Accounting   between  subdivisions  of  the 

state,  see   infra.   Distribution  and 

Disposition  of  the  Avails  of  Tax- 
ation. 
Action    against    purchaser  of    forfeited 

lands,  25,  407 
Actions,  see  infra.  Collection  by  Ac- 
tion ;    Redemption   from  .Tax 

Sales;   Remedies    for  Erroneous 

AND  Illegal  Taxation. 

Against   defaulting  collector,  see   in- 
fra. Collectors. 
Actual  place  of  abode,  25,  138 
Adjournment 

Boards  of  equalization  and  review,  25, 
256 

Sale,  25,  383 

Examples,  25,  383 
From  day  to  day,  25,  383 
Indefinite,  2  5 ,  383 
Right  of  officer,  25,  383 

Tax  sale,  2  5 ,  367 
Ad  valorem  taxes,  25,  17 
Adverse  possession  by  payment,  i,  261 
Affidavit 

As  to  the  authentication  of  tax  rolls,  see 
infra.  Roll. 
Affidavit  of  Service  and  Publication 

Notice  to  redeem,  see  infra.  Redemp- 
tion from  Tax  Sales. 
Agency,  25,  126 

Assessment,  25,214 

Bills  and  notes,  25,  147,  148 

Payment  by  agent,  25,  279 

Redemption,  25,  413 
Aliens,  1,464;  25, 118 
Almsbouses 

Exemptions,  25,  169 
Amendment 

Judgment  in  action  for  taxes,  2  5 ,  32S 

Record   of  proceedings  of  boards    of 
equalization  and  review,  25,  264 

Return,  25,  338 
Amusements,  25,  18 
Animals,  25,  139 
Annuities,  13,  215 

Tax  upon  the  corpus  from  which  the 
annuity  is  derived,  13,  215 
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Appeal,  see  infra,  EctyALizATiON  and 

Review. 

Summary  proceedings,  25,  300 
Appeal  and  Review 

Action  for  Taxes,  25,  332 

Compliance  with  statute,  25,  332 
In  absence  of  statute,  2  5 ,  332 
Jurisdictional  questions,  25,  333 
Procedure,  25,  333 
Raising  question  for  first  time  in  ap- 
pellate court,  25,  333 
Security  on  appeal,  25,  333 
When  right  reviewable,  25,  333 
Whether  appeal  lies,  25,  332 
Apportionment,  25,  183 

See  infra.  Assessment;  Municipal 
Taxation. 

Among  all  the  people  of  the  district, 
25,  183 

Among  all  the  people  of  the  state,  25, 

183 
Among  the  people  of  a  particular  dis- 
trict, 25,  183 
Delegation  of  the  power,  25,  183 
Different  descriptions  of  property,  25, 

i8s 

Different  methods  and  rates  of  appor- 
tionment, 2  5 ,  185 

Discretion,  25,  516 

Exemptions,  see  infra.  Exemptions. 

Legislative  control  of  taxing  district, 
25,  183 

Life  tenant  and  remainderman,  13,214 

Meaning  of  the  term,  25,  183 

Necessity,  25,  183 

Number  of  taxing  districts,  25,  183 

Power  to  make  apportionment,  25,  183 

Uniformity,  2  5 ,  184 

Whether  taxing   district  must   form  a 
particular  district  of  the   state,  25, 
184 
Appraisements,  i ,  635 

Disqualification  of  appraiser,  12,  44 
Appropriations,  see  Appropriations. 

See  infra.  Distribution  and  Dis- 
position of  the- Avails  of  Tax- 
ation. 

Power   of  county   commissioners   to 
change,  4,  379 
Arrest,  see  infra.  Summary  Proceed- 
ings. 
Assessment,  25,  199 

See  infra.  Apportionment  ;  Equal- 
ization AND  Review  ;  Reassess- 
ment; Roll;  Valuation. 

Assessor  assessing  without  his  district, 
25.  205 

Assessors,  whether  public  officers,  i  g , 

385 
Books  of  assessment  as  proof  of  the 

assessment,  2,  467/ 
By  Whom  Made,  2  5 ,  202 

Competent  authority  of  officers,  25, 
202 

De  facto  officers,  25,  202,  203 

Delegation  of  authority,  2  5 ,  203 

Deputies,  25,  203 
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Assessment — Contd 

By  Whom  Made — Cont'd 
Duty  of  assessors,  25,  203 
In  general,  25,  202 
Judicial  control,  2  5 ,  203,  204 
Majority  of  board,  25,  204 
Provision  by  legislature,  25,  202 
Qualification  of  all  the  members  of 

the  board,  25,  204 
Qualification  of  ofiicers,  25,  202 
Certiorari  for  local  irregularities,  3,  65 
Certiorari  to  assessors,  3,  65 
Compensation  of  AssesBorB,  25,  240 
Examples,  25,  240,  241 
Gross  sum  ,25,  240 
In  general,  25,  240 
Percentage,  2  5 ,  240 
Conclusiveness  and  Effect,  2  5 ,  236 
Collateral  attack,  25,  236 
Fraud  in  assessment,  25,  238 
In  general,  25,  236 
Irregularities  and  informalities,  25, 

237 
Judicial  character  of  assessor,  25,  236 
Presumption  in   favor  of  assessor's 

acts,  25,  237 
Presumption  in  favor  of  validity,  25, 

237 
When  assessment  cannot  be  upheld, 

25,  237.  238 
Curative  acts,  3,  761 
Definition,  25,  199 

Enjoining  de  facto  assessors  from  mak- 
ing an  assessment,  5 ,  107 
Fraud,  25,  238 
How  Made,  25,  204 

Assessing  property  without  the  dis- 
trict, 2  5 ,  205 
Compliance  with   legislative  provi- 
sions, 2  5 ,  204 
Cure  of  defects,  25,  204 
Discretion  of  assessors,  2  5 ,  205 
Method  provided  by  legislature,  25, 

204 
Property  not  subject  to  assessment, 
25,205 
Irregularities  and  informalities,  25,237 
Liability  of  ABsessors,  ig,  489;  25,  238 
Examples,  25,  23S-240 
Exemptions,  25,  240 
Failure  to  perform  ministerial  duties, 

25,  238 
Improper  performance  of  ministerial 

duties,  25,  238 
In  the  absence  of  jurisdiction,  25,238 
Judicial  power,  25,  239 
Mistakes  in  valuation,  25,  239 
Non-residents,  25,  239 
Omission  of  property,  25,  240 
Personal  liability,  25,  238 
Taxability  of  property,  25,  240 
Trespass,  25,  477 
Unconstitutional  statute,  25,  240 
Where  exercising  discretionary  pow- 
ers, 2  5 ,  239 
List,  25,  199 
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listing,  25,  199,  205,  207 

Assessment  upon  refusal  to  make  list, 

25,  208 
Assessor  resorting  to  other  means  to 

make  assessment,  25,  207 
Assessor's  power  as  to  listing,  25,207 
Conclusiveness    upon   assessor,    25, 

207 
Contents  of  list,  25,  209 
Corporation,  see  Taxation  (Cor- 
porate). 
Duty  of  taxpayer  to  furnish  list,  25, 

205 
Estoppel  of  taxpayer,  25,  209 
Failure  to  return  list,  2  5 ,  208 
Failure  to  verify  list,  2  5,  209 
Inclusion  of  exempt  propertj',   25, 

209 
Irregularity  in  return,  25,  209 
List,  2  5 ,  199 

List  not  the  assessment,  25,  207 
Omission  of  taxable  property,  2  5 ,  209 
Penalties  for  Failure  to  Make  Ketum, 
25,  206 

Constitutionality,  25,  206 
Construction,  25,  207 
Double  penalty,  25,  206 
Examples,  25,  206,  207 
Failure  to  comply,   owing  to  fault 

of  officer,  2  5 ,  207 
Imposing  definite  penalties,  2  5 ,  206 
Indictment,  2  5 ,  206 
In  general,  25,  206 
Statutes  multiplying  or  adding  to 

the  tax,  2  5 ,  206 
Taking  away   right  of  appeal  or 

review,  25,  206 
Wilfulness,  25,  207 
Presumption  as  to  correctness  of  list, 
2  5 ,  207 
Local  assessments,  see  Local  Assess- 
ments. 
Mandatory  or  directory  provisions,  23, 

464 
Municipal  Taxation,  2  5 ,  608 
Assessors,  2  5 ,  608 
Examples,  2  5 ,  608 
In  general,  25,  608 
Valuation,  25,  608 
National  Banks,  16,  191 

Curing  irregularities,  16,  192 
Entry  on  separate  list  or  book,  16, 

191 
Listing  of  shares,   1 6,  192 
Without   personal    examination    by 
assessor,  16,  191 
Necessity,  25,  199 
Power  of  legislature  to  dispense  with. 

2  5 ,  200 
Property  not  subject  to  assessment,  2  5, 

205 
Repeal  of  tax,  2  5 ,  193 
Retrospective  legislation,  2  5 ,  446 
Keturn,  2  5 ,  234 

Assessor's  control  after  return, 2  5,235 
Assessor's  control  before  return,  25, 

235 
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Necessity,  25,  234 
Presumptions,  25,  235 
Requirements  in  general,  25,  234 
Time  of  making  return,  25,  234    , 
Whether  failure  can  be  cured  by  sub- 
sequent legislation,  25,  235 
Whether   provisions    are  directory, 

25,  234 
Roll,  see  infra.  Roll. 
Scliool  Districts,  25,613 

By  whom  made,  25,  613,614 
Compulsory  taxation,  25,  614 
Exemptions,  25,  614 
In  general,  25,  613 
Manner  of  making,  25,  614 
Mere  irregularities,  25,  615 
Notice,  25,  613 
Property  subject  to,  25,  613 
Restraining  officer,  2  5 ,  614 
Valuation,  25,  613 
Time  in  WMch  Made,  2  5 ,  200 
Annually,  25,  200 
Assessments  not  made  at  right  time, 

25, 201 
Changes,  25,  201 
Periodically,  25,  200 
Presumption  as  to  time,  25,  201 
Relating  to  a  day  certain,  25,  201 
Special  occasion,  25,  200 
Tax  based  on  the  valuation  of  another 

year,  25,  200 
Whether   property    must    be   listed 
each  year,  25,  200 
When    no    assessment    necessary,  25, 
200 
Assignee  for  Benefit  of  Creditor 

Payment   of   taxes   by   assignee,    25, 
282 
Assignment,  25,  14 
Assumpsit 

By  taxpayer,  25,  473 
Collector  in  default,  25,  351 
For  taxes,  25,  316 

Money  in  hands  of  collector,  25,  343 
Attorney,  2  5 ,  486 
Authentication 

Return,  25,  337,338 
Authentication  of  roll,  see  infra,  Roll. 
Bankruptcy,  25,  14 

Banks  and  Banking,  13,  516,  528;  25,  48S 
Bank  deposits,  25,  104 
Place  of  taxation  of  deposits,  25,  146 
Benefits 

As    to    assesstnents    for    benefits,    see 

Local  Assessments. 
Benefit  accruing  to  individual,  25,  498 
Cost  of  improvement  exceeding  pecul- 
iar benefit,  25,  497 
District,  25,  498 
Remote   and   contingent  benefits,    25, 

498 
Taking  private  property  for  public  use, 

25,498 

Benefit  to  locality  taxed,  see  infra.  Pur- 
poses OF  Taxation. 

Benevolent  Associations 
Exemptions,  25,  168,  169 
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Bills  and  Notes 
Place  of  Taxation,  25,  146 
Agent's  residence,  25,  148 
Examples,  25,  146-149 
In  general,  25,  146 
In  the  hands  of  an  agent,  25,  147 
Location  of  paper,  25,  147 
Residence  of  the  creditor,  25,  147 
Boards    of    equalization,    see     infra, 

Equalization  and  Review. 
Boards  of  equalization  and   review,  25, 

247,  249,  629 
Boards  of  review,  see  infra,  Ecjualiza- 

TioN  AND  Review. 
Bond  of  Collectors,  2  5 ,  290,  291 

See  infra,  Collectors. 
Bonds,  25,  103 
Bounties,  i  s ,  445 ;  2  5 ,  96 

Bounties   to   men  previously  enlisted, 

15,447 

Constitutionality,  15,445 

Federal  bounty  laws,  15,  445 

In  general,  15,  445-447 

Legality  of  taxation,  15,  445 

Municipal  Corporations,  i  5 ,  449 
Legislative  authority,  i  5 ,  449 
Subsequent  confirmation  by  legisla- 
ture, I5i  449 

Repayment  of  sums  advanced   by  in- 
dividuals, 1 5 ,  449 

State  laws,  i  5,  445 
Bridges,  25,  105 

Municipal  taxation,  25,  604 

Taxation  to  support,  2  5 ,  90 
Burden  of  Proof 

Action  against  collector,  2  5 ,  352 

Appeal,  25,  266 

Boards  of  equalization  and  review,  25, 

Exemptions,  25,  159 
Business  taxes,  see  infra.  Occupation, 

Business,  and  Privilege  Taxes. 
Capitation  Taxes,  25,  18 
See  infra.  Poll  Tax. 
Carriers  of  Passengers 
Regulation  of  Commerce,  2  5,  28 
Coming  into  the  state,  2  5,  31 
Going  from  state  to  state,  2  5,  31 
In  general,  25,  28 
Leaving  the  state,  25,  31 
Passing  through  the  state,  25,  31 
Specific  tax  upon  passenger  carriers, 

25,31 
Unconstitutional,  25,  31 
Cemeteries,  see  infra.  Exemptions. 
Certificate,  see  infra.  Sales. 

As  to  the  authentication   of  tax   rolls, 
see  infra.  Roll. 
Certiorari 

Appeal  to  proper  inferior  tribunal,  25, 

453 
As  a  stay,  2  5 ,  464 
Costs,  2  5 ,  465 

Discretionary  action,  25,  459 
Errors  or  forms,  2  5 ,  460 
Evidence  extrinsic  to  the  record,  25, 

464 
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TAXATION— CoMi-'rf 
Certiorari — Cont'd 
Fiduciary,  25,  462 
Immaterial  irregularities,  25,  460 
Improper  abatement,  25,  457 
In  general,  25,  456 
Joinder  of  parties,  25,  462,  463 
Judgment,  25,  464 
Judicial  error,  2  5 ,  457,  458 
Laches,  25,  461 
Legislature's  right  to  prohibit  use,  25, 

456 
Misperformance  of  official  duty,  25,  457 
Office  of  the  writ,  25,  456 
Overvaluation,  25,  458 
Petition  filed  by  one  taxpayer,  2  5 ,  462 
Record  erroneous;  25,  459 
Resort  to  ordinary  remedies,  2  5 ,  453 
Return,  25,  463 

Amendment,  25,  463 

Authoritj'  of  proceedings,  2  5 ,  463 

Insufficient,  25,  463 

Of  what  records,  25,  463 

What  return  should  show,  2  5 ,  463 
Return  of  records,  2  5 ,  463 
Showing  special  interests  of  taxpayers, 

25,  462 
Specifying  illegality  relied  upon,  25, 

462 
Supersedeas,  2  5 ,  464 
To  whom  writ  may  be  directed,  2  5 ,  463 
Vacating  assessment,  25,  465 
Verification  of  petition,  25,  462 
Void  tax,  25,459 
What  may  be  reviewed,  25,  457 
What  will  be  heard,  25,  464 
When  the  writ  will  lie,  25,  456 
When  writ  must  be  applied  for,  z  5 ,  461 
Where  no  adequate  remedy  exists,  25, 

4S9 

Where  taxpayer  has  failed  to  make  re- 
turn, 2S,  455 

Where  there  is  no  appeal,  2  5 ,  459 

Writ  in  the  name  of  the  people,  2  5 ,  462 
Cbarities,  2  5 ,  95 

See  infra.  Exemptions. 
Charter  as  contract,  25,  52 
Choses  in  action,  25,  151 
Claim  for  damages,  25,104 
Classification  of  Taxes,  25,  16 

Corporate  taxes,  see  Taxation  (Cor- 
porate). 

Export  taxes,  see  Revenue^Laws. 

Import  taxes,  see  Revenue  Laws. 

Succession     taxes,     see     Succession 
Taxes. 

Ad  valorem  taxes,  25,17 

Capitation,  25,  18 

Direct  taxes,  25,  16 

Examples,  25,  16-18 

General  taxes,  25,  17 

Income  taxes,  25,18 

Indirect  taxes,  25,  16,  17 

In  general,  25,  16 

Local  Taxes,  25,  17 

See  Local  Assessments. 

Money  taxes,  25,  17 
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Privileged  taxes,  see  infra.  Occupa- 
tion,   Business,   and   Privilege 

Taxes. 
Property  taxes,  25,  17,  18 
Specific  taxes,  25,  17 
Taxes  in  kind,  2  5,  17 
Taxes  upon  amusements,  25,  18 
Collection,  25,  288 

See  infra.  Collectors. 
Collection  by  action,  see  infra.  Collec- 
tion BY  Action. 
Constitutional  restrictions,  25,  288 
Discretion  of  the  legislature,  2  5 ,  289 
Exclusion  of  other  claims,  25,  298 
How  provided  for,  2  5 ,  288 
Mandatory  or  directory  provisions,  2  3 , 

464 
Method  of  Collection,  25,  297 

Summary  process,  see  infra.  Sum- 
mary Proceedings. 

Change  of  method,  25,  298 

Exclusion  of  other  claims,  25,  298 

Generally,  25,  297 

To  what  remedies  state  entitled,  25, 
297,  298 

Whether  statutory  remedy  is  exclu- 
sive, 25,  298,  314 
Municipal  Taxation,  2  5 ,  609 

Action  at  law,  25,  609 

Implied  power,  25,  609 

In  general,  25,  609 

Power  to  prescribe  penalties  for  non- 
payment, 25,  6io 

Special     proceedings    provided     by 
legislature,  25,  609 
Occupation,    business,    and    privilege 

taxes,  see  infra.  Occupation,  Busi- 
ness, AND  Privilege  Taxes. 
Of  Taxes 

Right  of  trial  hy  jury,  3,  720 
Power  to  collect  by  implication,    25, 

288 
Remedies  against  defaulting  collector, 

see  infra.  Collectors. 
Repeal  of  statutes,  23,  508 
School  taxes,  25,  615 
The  collector,  see  infra.  Collectors. 
Collection  by  Action,  25,312 
See  Return. 
Action  of  debt,  25,  312 
Actions  In  Personam,  25,315 

Against  whom  the  action  is  brought, 
25.316 

Assumpsit,  25,  316 

Debts,  25,  316 

Form  of  action,  25,  316 

Judgment,  25,  327 

Service,  25,  316 
Actions  In  Bern,  25,  316 

Against   whom   proceedings   should 
be  brought,  25,  317 

By  what  rules  governed,  25,  317 

Delinquent  list,  25,  318 
In  general,  25,  316 

Judgment,  2  5 ,  327 

Against  property,  2  5 ,  327 
Ambiguous  in  description,  25,  329 
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Amendment  of  judgment,  25,  328 
Amount,  25,  328 
Certainty',  25,  328 
Compliance  with  statute,  25,  327 
Corresponding  to  delinquent  tax, 

25,  328 
Description  of  land,  25,  328 
Facts  appearing  of  record,  25,  327 
Form  of  judgment,  2  5,  327 
In  general,  25,  327 
Interests  of  different  persons,  25, 

329 
Several  parcels  of  land,  25,  329 
Notice  by  Publication,  25,  31S 

Compliance  with  statute,  25,  317 
Failure  to  give  notice,  25,  317 
Necessity  of  notice,  25,  318 
Proof  of  publication,  25,  318 
SuiBciency,  25,  317 
Waiver  of  objection  to  notice,  25, 

318 
Personal  judgment,  25,  317 
Appeal  and  Keview,  2  5 ,  332 

Compliance  with  statute,  25,  332 
In  absence  of  statute,  25,  332 
Jurisdictional  questions,  25,  333 
Procedure,  25,  333 
Raising  question  for  first  time  in  ap- 
pellate court,  25,  333 
Security  on  appeal,  25,  333 
When  right  reviewable,  25,  333 
Whether  appeal  lies,  25,  332 
Application  for  judgment,  2  5,  326 
Construction  of  provisions  for  action, 

25,315 
Different  kinds  of  actions,  25,  315 
Exclusiveness  of  statutory  remedy,  25, 

298,  312,  314 
Exhaustion  of  ordinary   remedy,    25, 

'314 
Irregularities,  25,315 
Judgment,  25,  326 

Application  for  judgment,  2  5,  326 

Collateral  attack,  25,  330 

Costs,  25,330 

Effect,  2  5 ,  330 

Inactions  in  personam,  25,  327 

In  Actions  In  Rem,  2  5 ,  327 
Against  property,  2  5 ,  327 
Ambiguous  in  description,  25,  329 
Amendment  of  judgment,  25,   328 
Amount,  25,  328 
Certainty,  2  5 ,  328 
Compliance  with   statute,   25,   327 
Corresponding  to  delinquetjt  tax, 

25,  328 
Description  of  land,  25,  328 
Facts  appearing  of  record,  25,  327 
Form  of  judgment,  25,  327 
In  general,  25,  327 
Interests  of  different  persons,  25, 

329 

Several  parcels  of  land,  25,  329 
Penalties,  2  5 ,  330 
Persons   who   have   not  been  made 

parties,  2  5 ,  332 
Presumption  of  jurisdiction,  25,  331 
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Validity,  25,  330 
Want  of  jurisdiction,  25,  330,  331 
Where  tax  is  void,  25,  331 
Procedure,  25,  319 

Burden  of  proof,  2  5,  323 
Collector's  duty  to  prosecute  action, 

25,  319 
Compromise  by  subordinate  officers, 

25,  319 

Declaration,  2  5 ,  320 
Delinquent,  25,  322 
Demand  and  notice,  25,  322 
Form  of  complaint,  25,  321 
Jurisdiction,  25,  321 
Negative  defenses,  25,  322 
Prima  facie  valid  tax,  25,  321  ■ 
Property  liable,  25,  321 
Unknown  owner,  25,  321 
What    declaration     should    show, 
25,  320 

Defenses,  25,  323 

Defects  rendering  tax  invalid,  2  5> 

325 
Illegality  of  assessment,  25,  324 
In  absence  of  jurisdiction,  25,  324 
Irregularities  or  formal  defects,  25, 

324 
Matters   which   might   have   been 

set  up  at  earlier  stage,  25,  325 
Objections    which    apply    to    the 

property  of  either,  2  5 ,  325 
Payment,  25,  325 
Payment  under  illegal  assessment, 

25,325 
Power   of  legislature  to  limit  de- 
fenses, 25,  323 
Set-off,  25,  325 
Statutes  of  limitation,  25,  326 
Validity   of  municipality,  25,  325 
What  defense  may  be  made,  25, 

324 
Delinquent  list  as  evidence,  25,  323 
Demurrer,  25,  322 
In  whose  name   action  brought,  25, 

319 

Joinder  of  causes  of  action,  25, 
320 

Objections  to  form  of  pleading,  25, 
322 

Plaintiff's  duty  to  show  lawful  levy 
and  assessment,  25,  323 

Pleading,  2  5 ,  320 

Pleas,  25,  322 

Presumption  that  officer  has  per- 
formed his  duty,  2  5 ,  323 

Procedure  regulated  by  statute,  25, 

319 

Record  as  evidence,  25,  323 

Roll  as  evidence,  25,  323 

Who  conducts  action,  25,  320 
Remedy  implied,  25,  313 
Return  of  delinquency,  25,  334 
Right  conferred  by  statute,  25,  312 
Right  to  proceed  by  action,  25,  312 
When  resorted  to,  25,  314 
Whether  dependent  upon  existence  of 

lien,  25,  314 

Vol.  II. 


Taxation. 


INDEX-DIGEST. 


Taxation. 


TAXATION— Co»i!'rf 

Collectors,  2  5 ,  289 

Action    against,  to  recover  taxes  ille- 
gally collected,  25,  474 

Authority,  25,  292 

See  infra,  Warrants. 

Anterior  tax.  25,  293 

Confined  to  the  limits  of  his  own  tax 

district,  2  5,  293 
Duty  to  obey  warrant,  25,  293 
In  absence  of  warrant,  25,  292 
Nature  and  extent,  25,  292 
Removal  of  taxpayer,  25,  294 
Rest  upon  warrant,  25,  292 
Tax  partly  legal  and  partly  illegal, 

25,293 

Warrant  in  nature  of  execution,  25, 
292 

When  warrant  not  necessary,  25,  293 
Bond,  25,  290,  360 
Bond  conforming  to  statute,  2  5 ,  290 
Bond  good  as  common-law  bond,  25, 

291 
Bond,  whether  a  condition  precedent, 

2  5 ,  291 
Collector's  Compensation,  2  5 ,  363 

Auditing,  2  5 ,  366 

By  whom  fixed,  25,  363,  364 

Collected  from  taxpayer,  25,  366 

Collection  from  taxpayers,  25,  365 

Commissioners,  25,  364 

Deducting  from  taxes  collected,  25, 

364 
Defaulting  collector,  25,  365 
Each  tax  bearing  the  expense  of  its 

collection,  23,  365 
Excessive  fees,  2  5 ,  363 
Ex-officio  collector,  25,  364 
Fixed  salary,  25,  364 
In  absence  of  express  provision,  25, 

364 
Inefifectual  efforts  to  collect,  2  5 ,  366 
In  general,  2  5 ,  363 
Liability  of  state,  25,  365 
No  services  rendered,  25,  365 
Reimbursement    for  expenses,    25, 

366 
Collector's  Liability,  2  5 ,  339,  439 

Act  not  authorized  by  warrant,  25, 

342 
As  directed,  25,  341,  342 
Execution  or  attachment,  25,  343 
Exhausting  estate  of  collector  before 

resorting   to   that   of    surety,    25, 

360 
For  official  action,  25,  339 
Fraudulent  misconduct,  25,  342 
In  general,  25,  339 
Intermeddling  without  a  warrant,  2  5 , 

Invalid  warrant  good  upon  its  face, 

2  5 .  342 
Irregularities,  25,  339 
Property  exempt,  25,  340 
Remedies  Against  Defaulting  Collector, 

25.  350 

Burden  of  proof,  25,  352 
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By  Action,  25,  350 
Assumpsit,  25,  351 
Bill  in  equity,  25,  350 
By  whom  prosecuted,  25,  351 
Debt,  25,351 

Discharge  in  bankruptcy,  25,352 
How  prosecuted,  25,  351 
In   whose  name   suit  should  be 

brought,  25,  351 
Measure  of  Damages,  2  5 ,  353 

Amountof  assessment  roll,  25, 

352 
Compensation,  25,  353 
Interest,  2  5 ,  353 
Penalties  imposed  upon  collec- 
tor, 25,  354 
Necessity  of  demand,  25,  350 
Necessity  of  notice,  2  5 ,  350 
Proof  of  receipt  of  money,  25, 

352 
Right  to  maintain,  25,  350 
Set-off,  25,352 
Statute  of  limitation,  25,  353 
Suit  at  common  law,  2  5 ,  350 
Suit  on  official  bond,  25,  350 
Case,  25,  351 
Replevin  against  collector,  2  5 ,  343 
Taxes  illegally  assessed,  25,  343 
Tax  void,  25,  340 
To  Account  for  Collections,  25,  343 
Accounting,  2  5 ,  348 

Buying  up  demands  against  the 

public,  25,  348 
Formalities,  25,  348 
In  general,  25,  348 
Penalties  for  fa'ilure  to  pay  over, 

25.  349 

Settlement  as   evidence  of    ac- 
counting, 25,  349 

Speculations,  2  5 ,  348 

Time  for,  2  5 ,  348 

Time  for  settlement,  25,  349 

What  he  may  receive  in  payment 
of  taxes,  2  5 ,  348 
Duty  in  general,  25,  343 
Estoppel  to  deny  authority,  2  5,  344 
Extent  of  liability,  25,  343 
Money  lost  or  stolen,  25,  346        , 
Moneys   received  by  deputy,    25, 

344 
Sums  not  actually  received,  25,  347 
Taxes  receipted  for,  2  5 ,  347 
Taxes  uncollected  through  neglect, 

25,  347 
Taxes  which  it  was  not  his  duty  to 

collect,  25,  347 
Taxpayer  voluntarily  paying,  25, 

345 
To  whom  liable,  2  5 ,  343 
Unconstitutional  or  illegal  tax,  2  5 , 

344 

Where   collector  might    have   re- 
fused to  collect  tax,  25,  346 

Where   not  guilty  of  negligence, 

25,347 
Where   warrant    would    not   have 
protected  him,  25,  348 
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Trespass,  25,  478 

Trover,  25,  479 

Unlawful  misconduct,  25,  342 

Upon  His  Offlolal  Bond,  25,  290,  360 
Acceptance  of  bond,  25,  363 
Collector  must  be  shown  to  have 

received  the  money,  25,  362 
Conditions  of  bond,  25,  361 
De  facto  collector,  2  5 ,  363 
Extension  of  time,  25,  363 
For  what  delinquencies  liable,  25, 

361 
For  what  sureties  are  liable,  25,  362 
Illegality  of  assessment,  25,  361 
In  general,  25,  361 
Irregularity  in  tax  list,  25,  361 
Misapplication  of  funds  after  they 
have  reached  treasurer,  25,  362 
Money  in  official  possession  of  col- 

lettor,  2  5 ,  362 
Surety's  liability,  25,  361 
Time  of  delinquencies,  25,  362 
When  bond  is  not  required  by  law, 

25,363 
Void  taxes  collected,  25,  440 
'Warrants,  25,341 

Conformity  with  statute,  25,  341 
Duty  to  execute  unrecorded  war- 
rant, 25,  342,  343 
Good  upon  face,  2  5 ,  342 
In  general,  25,  339 
Issuance,  25,  341 

Jurisdiction  of  party  issuing,  25,341 
Knowledge  of  facts  which  render 

warrant  void,  25,  342 
Regular  upon  its  face,  25,  341,  342 
Where  return  is  irregular,  25,  339 
Whether  abuse  of  authority  renders 
him  a  trespasser  ab  initio,  25,  343 
Collector's  Beceipts 

Parol  evidence,  19,  11 17,  11 18 
Constable  must  qualify  as  collector,  25, 

292 
Constables  as,  25,  289 
De  facto  collector,  25,  291 
Delegation  of  power,  25,  289 
Deput3',  25,  290 
Election,  25,  289 
Formal  irregularities,  25,  291 
How  chosen,  25,  289 
Presumption   that  collector  has   been 

duly  appointed,  25,  291 
Qualification,  25,  290 
Receipt,  19,  11 14 
Seal,  25,  291 
Selection,  25,  289 

Sheriff  must  qualify  as  collector,  2  5 ,  292 
Sheriffs  as,  25,  289 
Suretyship,  24,  894 
Treasurer  as,  2  5 ,  289 
When   new  collector  may  be   chosen, 

2  5 ,  290 
Whether  public  officers,  19,  385 
Who  may  perform  duties,  25,  289 
Commerce,  see  infra.  Interstate  Com- 
merce. 
Commissioners,  liabilitj'  of,  12,  39 
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Commutation  of  Tax,  25,  19S 

Examples,  25,  198,  199 

Exemptions,  25,  198 

In  general,  25,  198 

Power  of  legislature,  2  5 ,  198 

Refunding,  2  5 ,  198 

Uniformity  and  equality,  2  5 ,  199 
Compensation    of   assessors,    see    infra. 

Assessment. 
Compensation    of   collectors,    see    infra. 

Collectors. 
Competition  at  sale,  see  infra.  Sales. 
Compromise,  25,  319 
Conclusiveness 

Effect   of  assessment,  see  infra,    As- 
sessment. 
Confirmation,  see  infra,  Sales. 
Constitutionality  of  Statutes 

Provisions  for  actions,  25,  315 

Summary  proceedings  against  collector, 

25,  357 
Constitutional  Law 

Arrest  and  imprisonment,  25,  311 

Forfeiture,  25,  405 

Incompatibility  with  constitution  must 

be  clear,  25,  75 
Obligation  of  contracts,  25, 14,  47,  590, 

591 
Occupation,  Business,  and  Privilege  Taxes, 

25,479 

All  classes  taxed  alike,  25,  481 

Concurrent  power  of  state  and  fed- 
eral government,  25,  479 

Discrimination  between  residents 
and  non-residents,  25,  481 

Equality  and  uniformity,  25,  480 

Federal  interference  with  internal 
regulations  of  states,  2  5 ,  480 

In  general,  2  5 ,  479 

Regulation  oit  interstate  commerce, 

25>  479 
Penalties 

Seizure,  25,  306 
Power  of  court,  25,  74,  75 
Redemption  statutes,  25,  410 
Restriction  of  rights  for  non-payment, 

2  5 ,  306 
Statutes  imposing  penalties,  25,  302 
Summary  proceedings,  25,  299 
Taking  of  private  property,  25,  20 
Constitutional    Restrictions,     see     infra. 
Due   Process   of   Law;   Equality 
AND    Uniformity;    Ec^jal     Privi- 
leges AND  Immunities;  Interstate 
Commerce. 
Tonnage  duties,  see  infra,  Tonnage 

Duties. 
Double  Taxation,  2  5 ,  66 

Construction  to  avoid  double  taxa- 
tion, 25,  67 

Credit  or  incumbrances,  25,  68 

Examples,  2  5 ,  66-69 

Express  prohibition,  25,  67 

General  and  special  purpose,  25,  69 

In  absence  of  constitutional  restric- 
tions, 25,  66 

Income  taxes,  25,  67 
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Constitutional  Eestrictions — Cont'd 
Double  Taxation — Cont'd 
Indebtedness,  25,  68 
In  general,  25,  60 

Occupation,    business,    or   privilege 

taxes,    see    infra.    Occupation, 

Business,    and     Privilege 

Taxes. 

Power  of  state,  25,  66 

Property  for  which  one   is  indebted, 

2  5,68 
Succession    taxes,    see     SUCCESSION 

Taxes. 
Taxation  based  upon  value,  25,  67 
Taxes  upon  franchises,  25,67 
Taxing  same  thing  in  two  jurisdic- 
tions, 25,  68 
Trustee  in  cestui  que  trust,  2  5 ,  69 
Due  process  of  law,  6,  47 
Exemptions,  25,  156 
Federal  Taxation,  25,  21 
See  Revenue  Laws. 
Apportionment,  25,  22 
Appropriation  statutes,  25,  22 
Capitation,  25,  21 
Constitution   of  the  United   States, 

25,  21 
Direct  taxes,  5,  669;  25,  16,  21 
Exported  article,  25,  21 
Incidental  revenue,  25,  22 
In  general,  25,  21  f 
Origin  in  house  of   representatives, 

25,  22 
Uniformity',  25,  21,  22 
Impairment   of  Contract  Obligation,   3, 

741.  749".  25.  14'  47.  59°.  59i 
Amending  and  repealing  statute,  25, 

S3 
Change  in   character    or    object  of 

corporation,  2  5 ,  53 
Change  in  method  of  taxation,  25,50 
Charter  stipulations,  25,  48 
Concession  in  favor  of  the  state,  25, 

51 
Concessions   to  governmental  agen- 
cies, 25,  48 
Concessions     to     municipal    corpo- 
rations, 25,  47 
Conditions  imposed,  25,  50 
Consideration  for  grant,  25,  49 
Doubt  as  to  contract,  25,  50 
Excise  tax,  25,  51 
Exemptions,  25,  53 
Exemptions  from  taxation,  25,  48 
Federal  prohibition,  25,  47 
General  law  repealing  all  inconsist- 
ent acts,  25,  53 
Increase  of  tax  on  old  subject,  25,  51 
In  general,  2  5 ,  47 
Limitation   upon   enforcement   of   a 

right,  25,  50 
Obligations  of  the  state,  25,  47 
Reservation  of  right  to  repeal,  25,  52 
State   or  municipal   obligations   re- 
ceivable as  taxes,  25,  49 
Statute  in  nature  of  contract,  25,  47 


826 


Taking  away  the  remedy,  2  5 ,  49 
Tax  on  contract  between  individuals, 

25,  51 

Tax  upon  a  new  subject,  25,  51 

Tax  upon  creditor,  2  5 ,  52 

Tax  upon  income,  2  5,  51 

To  wliat  rule  applies,  25,  48 

What    amounts    to    impairment    of 
contract,  25,  50 
Rate  of  Taxation,  2  5 ,  69 

Effect  of  failure  to  comply  with  stat- 
ute, 2  5 ,  69 

Examples,  25,  69-71 

In  general,  25,  69 

Manner  or  mode  of  taxation,  25,  70 

Ordinary  expenses  of  government, 
25,  70 

Provisions  limiting  amount  of  indebt- 
edness, 2  5 ,  70 

Taxes  paying  indebtedness  in  excess 
of  constitutional  permission,  2  5,  71 

What  constitutional   provisions  are 
self-executing,  25,  69 
State  Taxation,  2  5 ,  22 

Export  and  import  taxation,  see  in- 
fra. Export  and  Import  Tax- 
ation. 

Generally,  2  5,  22 

Restrictions  in  federal  constitution, 
25,23 
Taxation  by  Value,  25,  65 

Arbitrary  or  artificial  value,  25 ,  65 

Different  agencies,  25,  65 

Express  requirement,  25,  65 

Failure  to  comply  with  provisions, 
25,65 

Income  tax,  see  infra.  Income 
Taxes. 

Local  assessments,  see  Local  As- 
sessments. 

Occupation,  business j  and  privilege 
taxes,  see  infra.  Occupation, 
Business,  and  Privilege 
Taxes. 

Requirement  that  taxation  shall  be 
by  value,  2  5 ,  65 

Whether  all  property  in  state  must 
be  taxed,  25,  66 
Construction  of  Statutes,  23,  395,  403.;  25, 
191 
Derogation    of   property    rights,   25, 

77 

Directory  provisions,  23,  464;  25,  78 

Examples,  23,  403-406 

Forfeiture,  2  5 ,  406 

In  England,  23,  403 

In  United  States,  23,  403 

Law  capable  of   more  than  one  con- 
struction, 25,  77 

Mandatory  provisions,    23,   464;    25, 

79 
Method  prescribed  by  law,  25,  76 
Redemption  statutes,  25,  410,  412 
Retrospective  legislation,  25,  75 
Strict  construction  of  exemptions,  see 

infra.  Exemptions. 
United  States  revenue  laws,  23,  404 
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Contribution 

Co-tenants,  25,  280 

Corporate  taxes,  see  TAXATION  (Cor- 
porate). 

Costs 

Action  for  taxes,  25,  330 

Boards  of  equalization  and  review,  25, 

246 
Certiorari,  25,  465 
Redemption,  25,  424,  435 

Counties 

Limitation   of  county  commissioner's 
powers  as  to  taxation,  4,  392 

County,  see  infra.  Distribution  and 
Disposition  of  the  Avails  of  Tax- 
ation. 

County  Commissioners 

Boards  of  equalization  and  review,  25, 
244 

County's  liability  for  treasurer's  default, 
25,  440 

Court,  power  of,  2  5 ,  74,  75 

Credits,  25,  103 

As  to  the  deduction  of  liabilities,  see 
infra,  Valuation. 

Criminal  conspiracy  to  defraud  govern- 
ment of  taxes,  4,  603 

Customhouses,  25,  107 

Customs,  25,  16 

Damages  for  erroneous  and  illegal  tax- 
ation, see  infra.  Equalization  and 
Review. 

Debt,  Action  of,  2  j,  312,  316 
Collector  in  default,  25,  351 

Debts,  25,  103 

Deduction  of  liability,  see  infra,  Y Kl^- 

UATION. 

Place  of  Taxation,  2  5 ,  146 
Bank  deposits,  25,  146 
Domicil  of  creditor,  25,  146 
Domicil  of  debtor,  25,  146 
In  general,  2  5,  146 
Debts  of  Decedents,  5,  211 ;  25,  298 
Detention  of  property,  25,  301 
Place  of  taxation,  25,  154 
To  whom  decedent's  property  is  taxed, 
25,  125 
Decedenf s  estate,   see   infra.  Debts  of 

Decedents. 
Declarations,  see  infra,  Collection  by 

Action. 
Deduction  of  liability,  see  infra.  Val- 
uation. 
Deeds,  see  Tax  Titles. 
De  Facto  Collector,  2  5 ,  291 

Assessment,  25,  203 
Delegation  of  Power,  2  5 ,  79 
Apportionment,  25,  183 
Assessment,  25,  203 
As  to  occupation,  business,  and  priv- 
ilege taxes,  see  infra,  Occupation, 
Business,  and  Privilege  Taxes. 
As  to  submission  to  popular  vote,  see 

infra.  Municipal  Taxation. 
Authentication  of  roll,  2  5 ,  233 
Board  of  equalization  and  review,  25, 
247 
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Collectors,  2  5 ,  289 

Details,  25,  79 

Discretion  as  to  execution,  25,  80 

Examples,  25,  79-83 

In  general,  25,  79 

Legislature  imposing  tax  for  corporate 

purposes,  25,  81 
Levy,  25,  191 
Municipal  Corporations,  2  5 ,  80 

Constitutional  provisions  authorizing 
corporate  authorities  to  lay  taxes, 
2  5 ,  82 
Constitutional     provisions     limiting 

rate  of  taxation,  25,  83 
Constitutional  restrictions  on  legis- 
lature, 25,  82 
Exercise  by  municipality  equivalent 

to  exercise  by  state,  2  5 ,  80 
Law  authorizing  corporation  to  lay 
a  tax  which  state  could  not  lay,  2  5 , 
82 
Legislature  imposing  taxes  for  cor- 
porate purposes,  25,  81 
Purposes,  25,  82 
Taxation   beyond    corporate   limits, 

25,  82 
Whether  the  legislature  may   dele- 
gate power  to  a  city,  2  5 ,  80 
Power  to   determine   state   of    things 
upon  which  law  is  to  be  enforced, 

25.79 
Quasi  municipal  corporations,  25,  80 
Special  local  enactment,  25,  81 
To  individuals,  25,  79 
To  judiciary,   25,79 
To  ministerial  officers,  2  5 ,  79 
To  private  corporations,  2  5 ,  79 
What  is  a  delegation,  25,  80 
Whether  power  may  be  delegated,  25, 

79 
Delinquent,  25,  380 

See  infra.  Return. 
Delinquent  List,  25,  318 

See  infra.  Return. 
Demand 

Collector  in  default,  25,  350 
Necessity,  25,  278 

Whether  demand  necessary  to  create  a 
lien,  2  5,  270 
Deputy  assessor,  25,  203 
Description     of    property,    see     infra. 

Roll. 
Designation  of  person  taxed,   see  infra. 

Roll. 
Direct  Taxes,  2  s ,  16 

Federal  constitution,  5,  669;  25,  21 
Federal  excises,  25,  21 
Distinguished  from  police  power,  1  8,  744 
Distress,    see    infra.    Summary    Pro- 
ceedings. 
Distribution  and  Disposition  of  the  Avails 
of  Taxation,  2  5 ,  437 
Accounting  Between  the  Subdivisions  of 
the  State,  25,  441 
Charge  of  interest,  25,  442 
Examples,  25,  441,  442 
In  general,  25,  441 
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TAXATION— Co«i'rf 
Distribution  and  Disposition  of  the  Avails 
of  Taxation — ConCd 
Accounting  Between  the  Subdivisions  of 
the  State — Cont'd 
Mandamus,  25,  442 
New  county  organized,  25,  442 
Applj'ing  collector's  funds  to  preexist- 
ing debt,  25,  439 
Appropriations,  25,  442 

Application     to     current    expenses, 

25,  442 
Diversion  of  sinking  fund,  25,  444 
Examples,  25,  442-445 
How  deficiencies  may  be  provided 

for,  2  5 ,  443 
In  general,  25,  442 
Internal  irapovements,  25,  444 
Legislature  providing  for  deficiencies, 

25.443 
Presumption    of  sufficient  revenue, 

25,  442 
Special  taxes,  25,  443 
Tax  raised  for  one  purpose,  2  5 ,  442 
Arrears  of  taxes,  2  5 ,  438 
Collector's   liability,  see   infra.  Col- 
lectors. 
Duty  of  county  officers  to  account,  25, 

437  . 
Penalties,  2  5 ,  439 
Settlement  between  state  and  county, 

25.437 
State    arid    county     controversy,    25, 

439 

Suits  by  the  county,  2  5 ,  437 

Treasurer's  default,  2  5 ,  440 
Dog  taxes,  2  5 ,  489 
Domicil,  25,  135 

Burden  of  proof,  25,  135 

Examples,  25,  135,  136 

In  general,  25,  135 

Loss-of  old  domicil  before  acquisition 
of  new,  25,  136 

Question  of  law  or  fact,  2  5 ,  135 

Removal  to  avoid  taxation,  25,  136 

Removal  with  intention  to  remain,  25, 
135 

Transient,  25,  136 
Double  Taxation,   see  infra.  Constitu- 
tional Restrictions.  . 

Personal  property,  25,  134 
Dower,  25,  124 
Drains  and  Sewers,  6,  10 

Preservation  of  public  health  the  pub- 
lic purpose,  6,  10 

Public  purpose,  6,  10 

When  courts  will  interfere,  6,  10 

Who  determines  when  purpose  is  pub- 
lic, 6,  10 
Due  Process  of  Law,  3,  717;  25,  54 

Application    of    statutory    provisions, 

25,  54 
Examples,  25,  54,  55 
Forfeiture,  2  5 ,  400 
In  general,  25,  54 
Notice,  25,  54 
Opportunity  to  be  heard,  25,  54 
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Statute  validating  void  assessment,  25, 

54 
Summary  proceedings,  25,  299 
Summary    proceedings    against     col- 
lector, 25,  356 
Trial  by  judicial  tribunal,  25,  55 
Where   the   law   under  which   tax    is 
levied  is  void,  3,  717 
Duress 

Recovery  of  Taxes  Paid,  2  5  ,  468 
Examples,  2  5 ,  469 
Levy  and  sale,  2  5 ,  469 
Necessity  of  actual  duress,  25,  468 
Protest,  25,468 
Threats  of  sale,  25,  469 
To  clear  title,  2  5 ,  469,  470 
Warrant  in  the  nature  of  an  execu- 
tion, 25,  469 
What  constitutes,  25,  469 
Duties  on  Imports  or  exports,  3 ,  704 
"  Duty"  distinguished  from,  25,  15 
Easements 

Appurtenant  to  realty,  25,  123 
Educational  institutions,  see  infra    Ex- 
emptions. 
ejectment 

Notice  to  redeem,  25,  427 
Election 

Submission  to  fopular  election,  see  in- 
fra. Municipal  Taxation. 
Electric  Light  Companies 

Exempt  as  manufacturing  corporation, 
.    25,17s 
Eleemosynary    institutions,    see    infra, 

Exemptions. 
Elevators  owned  by  railroad,  25,  172 
Embezzlement  by  tax  collector,  6 ,  491 
Eminent  Domain  Distinguished  from,  25,18 
Constitutional  requirements,  25,  20 
Examples,  25,  18-20 
In  general,  25,18 
Part  of  public  burden,  25,  19 
Special  compensation,  25,  19 
Equality  and  Uniformity,  3 ,  697  ;   2  5 ,  55, 
629 

Absolute  equality,  2  5 ,  57 
Absolute  power  of  taxation,  25,  56 
Assessment  by  diflferent  agency  or  offi- 
■  cer,  25,  64 

Classification  for  taxation,  25,  62 
Co-extensive  with  territory  to  which  it 

applies,  25,  60 
Constitutional  provisions,  25,  55 
Corporations,    see  Taxation   (Cor- 
porate). 
Corporations  of  a  different  class,  2  5,  63 
Denying  equal  protection  of  law,  2  5 ,  55 
Division  of  things  taxable  into  classes, 

25,61 
Effect  of   failure  to  comply  with  the 

requirements,  25,  56 
Examples,  2  5 ,  55-64 
Exemptions,  25,156 

See  infra,  Exemptions. 
Inequality  for  maladministration,  2  5 ,  58 
Legislative  division  of  subjects  taxable 
into  classes,  25,  62 
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Local  Assessments,  2  5 ,  495 
See  Local  Assessments. 

Mode  of  exercise,  25,  56 

Mode  of  valuation,  25,64 

Municipal  taxation,   see   infra.   Mu- 
nicipal Taxation. 

Non-resident,  25,  61 

Object  of  the  provisions,  25,  56 

Occupation,    Business,     and     Privilege 
Taxes,  25,  480,  481 
See  infra.  Occupation,  Business, 
and  Privilege  Taxes. 

Penalties,  25,  303 

Poll  taxes,  24,  loi 

Provisions  of  tlie  federal  constitution, 

25,55      ' 
Scope  of  the  provisions,  2  5 ,  56 
Street  and  highway  taxes,  25,  620 
Subjects  of  taxation,   25,  60 
Substantial  compliance,  25,  57 
Taxation  for  county  purposes,  2  5 ,  59, 60 
Taxation  for  state  purposes,  25,  59,  60 
~  To  what  taxation  must  extend,  25,  61 
When  court  may  declare  statute  void, 

25,  58 
When  taxes  are  equal  and  uniform,  25, 

57 
Whether     taxes     must     be     uniform 
throughout  state,  2  5  ,  58 
Equalization  and  Review,  2  5 ,  241 
Adjournment  of  board,  25,  256 
Appeal  and  Keview,  2  5 ,  265 

Amount  in  controversy,  25,  266 
Burden  of  proof,  25,  266 
Complying  with  statute,  2  5 ,  266 
Constitutionality  of  appeal  to  courts, 

25, 26s 
Evidence  on  appeal,  25,  267 
Examples,  25,  265-267 
In  general,  25,  265 
Making  taxing  district  a  party,  25, 

267  ' 

Provision  by  statute,  2  5 ,  265 
When  not  authorized  by  statute,  25, 
'  265 
Whether    assessment    may    be    i  n  - 
creased,  25,  266 
Assessment  between  different  parts  of 

a  state,  25,  241 
Authority  and  Jurisdiction,  2  5 ,  246 
Boards  of  Equalization,  2  5 ,  247 

Boards  of  equalization  ajso  boards 

of  review,  2  5 ,  248 
Changing  individual   assessments, 

25,  248 
Changing  valuations!,  25,  248 
Duties  in  general,  25,  247 
Increasing  sum  of  valuations,  25, 

248 
Original  assessments  on  corporate 

property,  2  5 ,  248 
Valuation,  25,  247 
Boards  of  Keview,  2  5 ,  249 

Altering  assessments,  25,  249 
Changes  and  corrections,  2  5 ,  251 
Conditions  precedent  to  its  action, 
25,  250 


829 


Erroneous  penalties,  25,  251 
Examples,  25,  249-251 
Increasing  or  diminishing  valua- 
tion, 25,  250 
In  general,  25,  249 
Omitted  property,  25,  250 
Power  strictly  construed,  25,  249 
Statutory  authority,  25,  249 
When  not  authorized  by  statute, 
25,  250 

Committees,  25,  247 

Compliance  with  statute,  25,  246 

Costs,  25,  246 

Delegation  of  power,  25,  247 

In  general,  25,  246 

Interest,  2  5 ,  246 

Jurisdiction  appears  affirmatively,  2  5, 
246 

Limitation  of  authority,  25,  246 

Majority  acting,  25,  246 

Notice  of  meeting,  25,  247 

Quorum,  25,  247 

Special  authority,  25,  246 

Strictly  pursued,  25,  246 
Boards  of  equalization  and  review,  25, 

241 
Collateral  attack  upon  action  of  board, 

25,  261 
Complaint,  25,  259 
Composition  of  the  Board,  25,  243 

Assessors,  25,  245 

County  commissioners,  23,  244 

Examples,  25,  244-246 

In  general,  25,  244 

Legality  of  appointment,  2  5 ,  245 

Review  of  equalization  separate,  2  5 , 

24s 
Conclusiveness  of  board's   action,  25, 

261 
Correction   of   errors   by  assessors,  25, 

241 
Directing  assessors  to  make  alterations, 

25,  260 
Effect  of  board's  action,  25,  261 
Fraud  of  board,  25,  262 
How  far  assessment  will  be  modified 

or  altered,  2  5 ,  259 
Mandamus  to  compel  assessors  to  make 

alterations,  25,  261 
Meetings  of  boards,  25,  255,  256 
Notice 

Necessity    of    notice    of    boards   of 

equalization,  25,  255 
Necessity    of  Notice    of  Meetings    of 
Boards  of  Eevlew,  25,  25 1 
Absence  of  notice,  25,  253 
Compliance  with  statutory  require- 
ments, 25,  252 
Computation  of  time,  25,  253 
Effect  of  failure,  25,  252 
Form  of,  25,  252 
In  general,  25,  251 
Opportunity  to  be  heard,  25,  252 
Presence  at  time  of  change,   25, 

2.5.'; 

Proof  of  notice,  2  5 ,  253 
Publication,  25,  253 
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Equalization  and  Review — Cont'd 
Notice — Cont'd 

Necessity  of   Notice    of   Meetings    of 
Boards  of  Review — Cont'd 
Special  appearance,  25,  255 
Statute  prescribing  time  and  place 

for  meetings,  25,  254 
Statute  regarding  notice,  25,  254 
Waiver  of  notice,  25,  255 
Opportunity  to  be  heard,  25,  241 
Proceedings  of  Boards,  2  5 ,  255 

Acts  of  individual  members,  25,255 
Adjournment  from  day  to  day,  25, 

256 
Board  acting  upon  their  own  knowl- 
edge, 25,  258 
Burden  of  proof,  25,  259 
Complaint,  25,  257 
Complaint    for   over-valuation,    24, 

258 
Complaint  for  under-valuation,   25, 

258 
In  general,  25,  255 
Means  of  information,  2  5 ,  258 
Meetings,  25,  256 
Necessity  of  evidence,  2  5 ,  258 
Rules  of  practice  in  civil  actions,  25, 

257 

Statutory  method  exclusive,  25,  257 

Time  of  meetings,  25,  256 

Trial  by  jury,  25,  257 

Waiver  of  error  as  to  time,  25,  256 

Who  may  make  complaint,  25,  258 
Provision  for,  2  5 ,  241 
Record  of  Froceediugs,  25,  262 

Amendment  of  record,  25,  264 

As  evidence,  2  5 ,  264 

Examples,  25,  262,  263 

In  general,  2  5 ,  262 

Mandatory  nature  of  statutes,  25,  264 

Secondary  evidence,  25,  264 

What  facts  record  should  show,  2  5 , 
262,  263 
The  determination,  25,  259 
The  Proper  and  Exclusive  Remedy,  25, 

242 

Application  for  abatement,  25,  242, 

243 
Applies  to  local  assessments,  2  5,  242 
Examples,  25,  242-244 
Exclusiveness,  25,  242 
In  general,  25,  242 
Tax  illegal,  25,  244 
Time  prescribed  for  application,  2  5 , 

H3       . 
Want  of  jurisdiction,  25,  244 
When  time  begins  to  run,  25,  243 
Valuation,  25,  259 

Want  of  jurisdiction  of  board,  25,  262 
When  a  reduction  will  be  made,  25, 

258.259  ,        , 

Whether  board  can  make  alterations, 

2  5 ,  260 
Whether  reduction  will  be  made  where 

other  assessments  are  too  low,  25, 

260 
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Equal  Privileges  and  Immunities,  25 ,  40 
See   infra,   Occupation,    Business, 
AND  Privilege  Taxes. 
Foreign  corporations,  see  Foreign 
Corporation. 
Clauses  of  the  federal  constitution,  25, 

Conditions  imposed  upon  states  or  citi- 
zens, 25,  42 

Different  mode  of  assessment,  25,  43 

Discrimination  in  favor  of  citizens  of 
the  same  state,  25,  43 

Discrimination  in  favor  of  home  prod- 
ucts, 2  5 ,  41 

Discrimination  in  favor  of  non-resi- 
dent, 25,  43 

Equal  protection  of  laws,  2  5 ,  40 

Exemptions,  25,  43 

Goods  imported  from  sister  state,  25,  41 

Heavier  burden  upon  citizens  of  an- 
other state,  25,  41 

Limitations   upon   the  taxing  power, 

25,  40 

Erroneous  taxation,  see  infra.  Reme- 
dies FOR  Erroneous  and  Illegal 
Taxation. 

Estoppel 

Listing,  25,  209 

State  estopped  to   deny  party's  title, 

25.  193 
To  deny  authority  to  collect  taxes,  2  5 , 

344 
Excise  distinguished  from,  25,  15 
Execution,  25,  306 

Actions  in  rem,  25,  327 
Liability  of  collector,  2  5 ,  340 
Money  in  hands  of  collector,  25,  343 
Executors  and  Administrators,  25,  125 
Assessment,  25,  214,  216 
Liability  for  not  paying,  7,  347 
Place  of  taxation,  25,  154 
Redemption,  25,  413 
'  Exemptions,  8,  596;  25,  156,  495 

See  infra.  Waiver  or  Relinquish- 
ment OF  THE  Power. 
Corporations,  see  Taxation  (Corpo- 
rate). 
Succession     taxes,  '  see     Succession 

Taxes. 
As  a  contract,  8,  620 
Assessor's  liability,  2  5 ,  240 
Banks,  25,  179 

Beneficial  associations,  2,  174 
Cemeteries,  3,  56;  25,  169 

Capital  stock  of  cemetery  company, 

4,  2726 
Examples,  25,  170 
Exemption  does  not  preclude  local 

assessments,  3,  56 
Extent  of  exemptions,  25,  170 
In  general,  25,  169 
Real  estate  held  for  burial  purposes, 

4,  272e 
Selling  land  to  pay  local  assessments, 

3,56 
What  lands  included  under  the  ex- 
emption, 3,  56 
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Charities 

Property  must  be  actually  used  for 
charitable  purposes,  4,  272/; 
Commutation,  25,  198 
Confined  to  Exempt  Uses 

Charitable  trusts,  3,  138 
Constitutional  prohibition,  4,  I>j2d,l'j2e 
Constitutional  restrictions,  25,  156 
Educational  Institutions,  25,  165 

Dormitories  and  boarding-houses,  2  5 , 

167 
Examples,  25,  165-167 
Extent  of  exemption,  25,  165 
Farms,  2  5 ,  166 
In  general,  25,  165 
Lessor  and  lessee,  25,  165 
Ownership,  25,  166 
Part  of  building  used  as  a  residence 

for  teachers,  2  5 ,  167 
Personal  property,  2  5 ,  166 
Proceeds  of  property  devoted  to  ed- 
ucational purposes,  25,  167 
Professors'  residences,  25,  166 
Property  used  for  private  gain,  25, 

i6s 
School;  not  established  by  state,  25, 

165 
Use,  25,  166 
Eleemosynary  Institutions,  25,  167 
Almshouses,  25,  169 
'  Charitable   and  benevolent    institu- 
tions, 25,  169 
Charities    confined   to  a   class,    25, 

16S 
Examples,  25,  167-170 
In  general,  2  5 ,  167 
Masonic  lodges,  25,  168 
Missionary  societies,  25,  169 
Mutual  benefit  associations,  25,  168, 

169 
Proceeds    of   property    devoted     to 

charitable  purposes,  25,  167 
Used  for  charitable  purposes,  25,  167 
What  institutions  are  not  purely  a 

public  charity,  25,  168 
What  institutions  are  purely  a  public 
charity,  25,  168 
Equality  and  uniformity',  25,  61,  156 
Gas  companies,  8,  1291 
Homestead,  9,  469,  472 
If  ever  presumed,  4,  272^ 
Included  in  lists,  25,  209 
Irrevocable,  3,  746 

Necessity  of  consideration,  3 ,  747 
Not  transferable,  3 ,  747 
Presumption  against,  3,  747 
Lands  granted  to  public  corporations, 

9,  60 
Local  assessments,    4,  2*]2f;   10,  276; 

24,67;  25,  160,  495 
Manufacturers,  14,  311 ;  25,  174 
Business  without  the  state,  25,  176 
Duration  of  exemption,  25,  177 
Electric  light  companies,  25,  175 
Gas  companies,  25,  175 
In  general,  25,  174 
Mining  companies,  25,  175 
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Newspaper  publishing  and  printing 

business,  2  5 ,  175 
Organized  exclusively  for  manufac- 
turing purposes,  25,  176 
Property  incidentally  employed,  25, 

176 
Property  not  employed,  25,  176 
Who    are    manufacturing    corpora- 
tions, 25,  174 
manufacturing  Corporations,  14,  311 

Unfinished  factory,  14,  312 
Militia,  15,  481 
Mines   and    mining    claims,    25,    175, 

180 
Miscellaneous,  25,  179,  181 
Mortgages,  25,  180 
Municipal  Corporation 

Legislative  control,  i  5,  985 
Municipal  Taxation,  2  5 ,  606 
Examples,  25,  606-608 
In  general,  2  5 ,  606 
Power  of  municipality  to  grant  ex- 
emptions, 25,  607 
Property  exempt  from  state  taxation, 

2  5 ,  607 
Property  which  state  forbears  to  tax, 

25,  607 
Requirement  of  equality  and  uniform- 
ity, 25,  606 
State    and   municipal   taxation,   25, 

607 
Whether  power  to  tax  implies  power 
to  exempt,  2  5,  607 
National  Banks,  i  6 ,  190 
Circulating  notes,  16,  igo 
In  general,  16,  190 
Personal  property  of  insolvent  bank, 

16,  190 
Under  proviso  requiring  like  taxation 
of  state  banks,  16,  190 
Never  presumed,  4,  215 
Obligation  of  contract,  25,  48,  52 
Occupation,    business,    and    privilege 

taxes,  25,  485 
Poll  taxes,  25,  loi 
Power  of  legislature,  25,  156 
Power  to  exempt,  25,  156 
Proiperty  assigned  for  benefit  of  credit- 
ors, 1 ,  873 
Railroads,    see    Taxation     (Corpo- 
rate). 
ReUglous  Societies,  4,  272*;  25,  163 
Bishop's  residence,  25,  165 
Examples,  25,  163-165 
In  general,  2 5, '163 
Land   upon  which  a  church   is  in- 
tended to  be  erected,  2  5,  164 
Leased  property,  4,  272S;  25,  163 
Missionary  societies,  2  5 ,  169 
Occasional  secular  use,  2  5,  164 
Parsonage,  25,  164 
Personal  property,  25,  164 
Property  used   for  secular  objects, 

4,  272»;  25,  164 
Salaries  of  ministers,  25,  165 
To  what  the  exemption  extends,  2  5 , 
163 
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TAXATION— Cflw/W 
Exemptions —  Cont'd 
Keliglous  Societies — Cont'd 

What  denominations  exempt,  25, 163 
Where  church  ceases  to  be  used  for 
religious  services,  25,  164 
Salary  of  minister,  25,  165 
School  taxes,  25,614 
Strict  Construction,  25,  157 
Burden  of  proof,  25,  159 
Collateral  inheritance  tax,  25,  158 
Exemptions   in    return    for    certain 

percentage  of  income,  25,  159 
Foreign  corporations,  25,  158 
In  general,  25,  157 
Intention  of  legislature,  25,  157 
Local  assessments,  4,  272//  10,  276; 

24,67;  25,160,  495 
Pleadings,  25,  159 
Presumption  against  surrender,  25, 

158 
Bestricted  to  Exempt  Uses,  25,  162 
Examples,  25,  162,  163 
In  general,  25,  162 
Part  of  property  devoted  to  exempt 

purposes,  25,  162 
Permanent     improvements     upon 
land,  25,   163 
Retroactive  effect,  2  5 ,  159 
Whether  municipal  taxation  included 
in  the  general  exemption,  25,  161 
Strict  construction  of  collateral  inheri- 
tance tax,  see  Succession  Taxes. 
Transfer    to    another    corporation,    8, 

597 

Universities  and  colleges,  27,  692 

Water-companies,  4,  272^ 

Whether  transferable,  25,  86 
Exhaustion  of  power,  2  5 ,  193 
Export  and  Import  Taxation.  1 1 ,  234;  2  5 ,  23 

Articles  imported  from  sister  state,  25, 

25 

Consent  of  congress,  2  5 ,  27 

Foreign  vessels,  2  5 ,  27 

Health  or  morals,  25,  25 

Imports  intended  for  exports,  2  5 ,  24 

Inspection  Laws,  i  r,  234;  2  5,  25 
Consent  of  congress,  25,  27 
Discrimination,  25,  26 
Examples,  25,  25,  26 
No  necessity  for  inspection,  25,  26 
Right  of  states  to  impose,  25,  25 
Test  to  determine   inspection   laws, 
25,26 

Occupation  of  importer,  25,  24 

Original  package,  25,  23,  24 

Persons,  25,  27 

Pilot  regulations,  25,  25 

Police  powers,  25,  25 

Power  of  states,  25,  23 

When  goods  become  exports,  2  5 ,  23 

When   goods  lose  their   character    as 
imports,  25,  23 

When  import  becomes  a  part  of  gen- 
eral mass  of  property,  25,  24 

When  tax   falls  within   constitutional 
prohibition,  25,  24 
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While  goods  retain  their  character  as 
imports,  25,  24 
Extending  tlie  Taxes,  2  5 ,  230 

Date,  25,  231 

Delegation  of  duty,  25,  231 

Effect  of  failure,  25,  230 

In  general,  25,  230 
Farm  lands,  see  infra.  Rural   Lands. 
Federal  Bestrictlons  ' 

Where   congress   fails   to  exercise  its 
power,  3 ,  253 
Fire  apparatus,  2  5 ,  92 
Foreign  Corporations 

Exemptions,  25,  158 
Foreign  vessels,  2  5 ,  27 
Forfeiture    for    Non-Compliance  with  Tax 

Laws,  8,  451;  25,  403 

See  Tax  Titles. 

Action  against  purchaser,  2  5 ,  407 

Action  to  test  validity  of  forfeiture,  25, 
406 

After  payment,  25,  405 

Case  of  forfeiture,  25,  403 

Constitutionality,  3,  717;  25,  405 

Construction  of  statutes,  25,  405 

Due  process  of  law,  2  5 ,  405,  406 

Failure  to  pay  taxes,  25,  403 

Formalities,  25,  406 

Inquisition  of  office,  25,  405 

Inuring  to  the  benefit  of  third  person, 
25,  404 

Non-resident,  25,  407 

Occupation,    business,     and    privilege 
taxes,  25,  493 

Omission     to    list    for    taxation,    25, 

403 
Redemption,  25,407 

Infants,  25,  407 

In  general,  25,  407 

Lunatics,  25,  407 
Sale  of  lands,  2  5 ,  404 
Special  provisions,  25,  407 
Statutory  provisions,  25,  403 
Strict  compliance  with  statutory  pro- 
visions, 25,  406 
Tenant  in  common,   25,404 
The  doctrine,  2  5 ,  403 
Title  in  state,  2  5 ,  404 
Waiver,  2  5,  407 
Whether    title    vests    absolutely,    25, 

404 
Forthcoming  bond,  25,  311 
Fraud,  see  infra.  Sales. 
Of&cer 

Redemption,  25,  423 
Purchaser 

Redemption,  25,424 
Freight 

Interstate  Commerce,  25,31 

Constitutionality,  25,  31,  32 

Examples,  25,  31 

In  general,  25,  31 
Gas  and  Gas  Companies 

Exempt  as  manufacturing  corporation, 

25,  17s 
Taxation  upon  the  manufacturer,  25, 
92 
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General  taxes,  25,  17 
Goyemment 

As  to  taxing  instrumentalities  of  gov- 
ernment,  see  infra.  Things  Tax- 
able. 
Guardian  and  Ward 

Place  of  taxation,  25,  154 

Redemption,  25,  413 
Harbors 

Taxation  for  tiie  construction  of,  25,91 
Health,  25,  93 
Health  and  morals,  25,  25 
Hearing 

Due  process  of  law,  25,  54,  55 
Highway  Districts  and  Street  and  Highway 

Taxes,  25,  90,  616 

Application  of  taxes,  25,  630 

Commissioner's  duty  to  ascertain  sura 
necessary,   25,619 

Delegation  of  power  by  legislature, 
25,616 

Expenses  to  be  borne  by  contiguous 
property,  25,  617,  618 

In  general,  25,  616 

Irregularities  in  levy,  25,  620 

Legislative  control,  25,  616 

Marking  out  districts,  25,  617 

Municipality',  2  5 ,  616 

Must  not  exceed  limits,  25,  619 

Quasi  municipality,  25,  616 

Return  of  levy  to  county  clerk,  25,  619 

Koad  Labor,  25,  621 

Employment  of  labor,  25,  622 
Examples,  25,  621,  622 
In  cities,  2  5 ,  622 
Whether  poll  tax,  2  5 ,  622 

Taxes  not  part  of  funds  of  municipal- 
ity, 2  5,  620 

Uniformity,  25,  620  ' 

Uniting  several  districts  and  munici- 
palities into  one  taxing  district,  25, 
618 

Valuation,  25,  620 
Hotel  owned  by  railroad,  25,  171 
Husband  and  Wife 

Redemption,  25,  414 
Illegal  taxation,  see   infra,  Remedies 

FOR  Erroneous  and  Illegal  Tax- 
ation. 
Immunities  and  privileges,  3,  740 
Impairment  of  obligation    of  contracts, 

see  infra.  Constitutional  Restric- 
tions. 
Imports 

Intoxicating  liquors,  1 1 ,  607 
Import  taxation,  i&e^  infra.  Export  and 

Import  Taxation. 
Impositions  Distinguished  firom,  2  5 ,  14 

"  Duty,"  25,  15 

"  Excise,"  25,  15 

Forced  contributions,  25,  14 

"  Impost,"  25,  15 

License,  25,  15 

Local  assessments,  25,  14 

Street  cleaning,  25,  15 

Subsidies,  2  5 ,  14 
Impost  distinguished  from,  25,  15 
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Imprisonment,     see    infra.     Summary 

Proceedings. 
Imprisonment  for  debt,  25,  14 
Improvements 

Redemption,  25,  425 
Income  Taxes,  2  5 ,  18 

See  Taxation  (Corporate). 

Constitutional  provisions  for  taxation 
by  value,  25,  66 

Income  tax  not  a  direct  tax,  5 ,  669 ;  2  5 , 

115 
Perjury,  18,  308 
Taxation  According  to  Value,  25,  115 

Constitutional  provisions,  25,  115 

Double  taxation,  25,  116 

Examples,  25,  115,  116 

In  general,  25,  115 

Whether  direct  tax,  5,  669;  25,  115 
Indian  lands,  25,  114 
Indians,  25,  118 
Indian  tribes,  2  5 ,  30 
Indirect  taxes,  25,  16,  17 
Infants,  25,  118 

Forfeited  lands,  25,  407 
Kedemptlon 

Where  infant  is  co-tenant,  25,  417 
Redemption,  time  for,  25,  420 
Inhabitancy,  25,  137 
"Inhabitant,"  10,  775. 
Farm  lying  in  two  counties,  25,  137 
In  general,  25,  137 
Question  of  law  or  fact,  25,  138 
Two  places  of  residence,  25,  137 
mjunctions,  10,  857,  960;  25,  453,  465 
Allegation  of  fraud,  10,  759 
Board  of  equalization,  ro,  862 
Cloud  upon  title,  10,  859 
Enforcement  of  Taxes  Against  Personalty, 

10,  871  ' 

Adequate  remedy  at  law,  10,  871 

Property  of  third  person,  10,  871 

When  injunction  will  lie,  10,  871 
Excess  of  value,  10,  860 
Federal  taxation,  10,  874 
Fraud,  10,  857 
General  doctrine,  10,  857 
Grounds,  10,  857 
Grounds  which   can   be   remedied   at 

law,  10,  860 
Illegality  of  taxes,  10,  857 
In  Alabama,  i  Q,  863 
In  Arkansas,  10,  863 
In  California,  10,  863 
In  Colorado,  10,  864 
In  Connecticut,  10,  864 
In  Dakota,  864 
In  Delaware,  10,867 
In  Florida,  10,  864 
In  Georgia,  10,  864 
In  Idaho,  10,  864 
In  Illinois,  10,  865 
In  Indiana,  10,  865,  870 
In  Iowa,  10,  865 
In  Kansas,  10,  865 
In  Kentucky,  10,  865 
In  Louisiana,  10,  866 
In  Maine,  10,  866 
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TAXATION— Cow/'rf 
Injunctions —  Cont'd 

In  Maryland,  lo,  866 

In  Massachusetts,  lo,  867 

In  Michigan,  10,  867 

In  Minnesota,  10,  867 

In  Mississippi,  10,  867 

In  Missouri,  10,  867 

In  Nebraskaj  10,  868 

In  New  Jersey,  i  o,  867 

In  New  York,  10,  868 

In  North  Carolina,  10,  868 

In  Oregon,  10,  868  1 

In  Rhode  Island,  10,  868 

In  South  Carolina,  10,  868 

In  Texas,  10,  868 

In  West  Virginia,  i  o,  868 

In  Wisconsin,  10,  868 

In  Wyoming,  i  o,  868 

Irregularity  in  assessment,  10,  861 

Irreparable  injury,  10,  857 

Mistake  of  officers,  10,  861 

Multiplicity  of  suits,  i  o,  857,  859 

Municipal  Taxation,  i  o,  872 
Bounties,  10,  874 
Doubt  as  to  validity  of   ordinance, 

I  o,  872 
Exempt  property',  10,  873 
Extension  of  city  limits,  i  o ,  874 
Fraud  and  mistake,  10,  873 
Illegal  assessments,  i  o,  872 
Improvements,  10,874 
When  equity  will  not  interfere,  10, 

873 
Municipal  taxes,  i  o,  960 
Necessary  allegation,  10,  859 
Necessity   of   application   to  board   of 

equalization  and  review,  25,  453 
Property  exempt  from  taxation,  i  o,  872 
Redemption,  25,  436 
Resort  to  ordinary  remedies  first,  25, 

452 
Sale  of  lands  where  personalty  is  pri- 
marily liable,  25,  370 
Taxes  Partly  Legal  and  Partly  Illegal 

Bill  must  allege  tender,  10,  869 

Bill  should  show  to  what  extent  tax 
is  illegal,  i  o ,  869 

In  Alabama,  10,  869 

In  Arkansas,  10,  810 

In  Connecticut,  10,  870 

In  Florida,  10,  870 

In  Illinois,  10,  870 

In  Iowa,  10,  870 

In  Kansas,  10,  870 

In  Maryland,   10,  870 

In  Michigan,  10,  870 

In  Mississippi,  10,  870 

In  Missouri,  10,  870 

In  Nebraska,  10,  870 

In  North  Carolina,  10,  870 

In  Ohio,  10,  870 

In  Oregon,  10,  871 

In  South  Carolina,  10,  871 

In  Texas,  10,  871 

In  Wisconsin,  10,  871 

In  Wyoming,  10,  871 
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Necessity  of  tender,  10,  863 

Receipt  in  full,  10,  869 

Tender  of  part  conceded  to  be  due, 
10,863 
Unconstitutional  taxes,  10,  872 
When  granted  in  general,  i  o,  857 
When  injunction  will  not  be  granted, 

10,863 
When  taxes  should  be  satisfied  out  of 

personalty,  10,  860 
Inquisition  of  office,  25,  405 
Insanity,  25,  118 

Forfeited  lands,  25,  407 
Redemption,  time  for,  25  ,  420 
Inspection  Laws,  2  5 ,  25 

Consent  of  congress,  25,  27 

Discrimination,  25,  26 

Examples,  25,  25,  26 

No  necessity  for  inspection,  2  5 ,  26 

Right  of  state  to  impose,  25,  25 

Test  to  determine  inspection  laws,  25, 

26 
Instrumentalities  of  government,  see  in- 
fra. Things  Taxable. 
Interest,  1 1 ,  38S ;  25,  13 

Abatement  of  taxes,  2  5 ,  246 
Illegal  taxes,  5,  5282";  25,  474 
Penalties  for  non-payment,  25,  304 
When  interest  begins  to  run,  25,  303 
Interstate  Commerce,  3,  740;  1 1,  548;  25, 
27 

After  passengers  arrived  at  port  of  des- 
tination, 25,  30 
Business  and  privilege  tax,  3,  253,  709; 

25,28 
Capital  within   jurisdiction  of   taxing 

power,  25,  38 
Commercial   intercourse  with  foreign 

nations,   25,  28 
Delayed  or  interrupted  transit,  25,  30 
Direct  taxation  upon  property  as  such, 

25,38 
Discrimination  between  property  en- 
gaged  in  interstate  commerce   and 

other  property,  25,  38,  39 
Drummer's  license  tax,  3 ,  253,  316,  709 ; 

".S49;  13,  522;  25,  41,42 
Ferries,  7,  952 
Generally,  2  5 ,  27 

How  long  exemption  continues,  25,  39 
Imposing  taxes  on  interstate  commerce, 

".549 
Indian  tribes,  2  5 ,  30 
Instruments  of  commerce,  2  5 ,  38 
License    of    foreign  corporation,    1 1 , 

549 
License  tax,  1 1,  550 
Mode  in  which  tax  is  laid,  25,  28 
Navigation,  25,  28 
Occupation,    business,    and     privilege 

taxes,  3,  253,  709;  2  5,  479 
Passenger  Taxes,  25,  31 

Coming  into  the  state,  25,  31 

Going  from  state  to  state,  25,  31 

In  general,  25,  28 

Leaving  the  state,  25,  31 

Passing  through  the  state,  25,  31 
Vol.  II. 


Taxation. 


INDEX-DIGEST. 


Taxation, 


Specific  tax  upon  passenger  carriers, 

25,  31 
Unconstitutional,  25,  31 
Police  laws,  25,  29 

Power  of  national  government,  25,  27 
Property  in  the  original  package,  25, 

30 
Property  not  actually  shipped,  25,  30 
Property  that   has   acquired   situs  for 

taxation,  2  5 ,  40 
Railroads,  25,  28,  33 
Regulations  of  internal  commerce,  25, 

29 
Requirement    that    bonus    should   be 

paid  by  corporation  to  state,  2  5 ,  29 
Sale  by  sample,  1 1 ,  549 
Ships,  25,  28 

Sleeping  and  parlor  cars,  1 1 ,  552 
State  tax  on    railroad  gross  receipts, 

".SSI 

Taxation  in  proportion  to  distance 
traveled  in  state  by  passenger,  1 1, 551 

Taxation  of  property  of  individuals  or 
corporations  engaged  in  interstate 
commerce,  1 1,  552 

Taxation  of  receipts,  11,  551 

Taxation  upon  the  means  by  which  in- 
terstate commerce  is  transacted,  1 1 , 

Taxes  Upon  Freight,  25,  31 

Constitutionality,  25,  31,  32 

Examples,  25,  31 

In  general,  25,31 
Taxes  Upon  lirlvllegeB,  Franchises,  Gross 

Becelpts,  Capital  of  Corporations,  etc., 

25,  33 

Apportionment  of  taxation  upon 
gross  receipts,  25,  36 

Attempt  by  state  to  evade  constitu- 
tional restrictions,  25,  33,  34 

Avocations  and  employments  pur- 
sued in  the  state,  25,  34 

Business  itself  outside  the  state,  2  5 , 

35 

Business  relating  to  interstate  com- 
merce, 25,  35 

Franchise  tax  measured  by  capital 
stock,  25,  37 

Franchise  tax  measured  by  gross  re- 
ceipts, 25,  37 

Gross  receipts  derived  from  inter- 
state commerce,  25,  35 

Gross  receipts  earned  partly  within 
and  partly  without  the  state,  2  5,  36 

In  general,  25,  33 

Mercantile  agencies,  25,  35 

Relay  of  tax  upon  interstate  com- 
merce, 25,  34 

Stipulation  inserted  in  charter,  25, 

33 
Where  subjects  ,of  taxation   can  be 

separated,  25,  37 
Where  the  franchise  exists  because 

of  the  interests  of  commerce,  25,34 
Taxes  upon  the  means  by  which  inter- 
state  commerce    is  transacted,    25, 
28,32 


835 


Tax  on  capital  of  corporation  propor- 
tionate to  capital,  25,  39 
Tax  upon  goods  carried,  1 1 ,  549 
Tax  upon  messages   sent  to  or  from 

other  states,  1 1 ,  550 
Tax  upon  passengers,  1 1 ,  549 
Tax  upon  the  carrier,  25,  28 
Tax  upon  the  property,  25,  28 
Telegraph  and  telephone  communica- 
tions, 25,  28 
Telephone   and  telegraph  companies, 

25,  32 
Tolls  for  use  of  improvements,  25,  39 
Transportation  of  persons,  25,  28 
Transportation  of  property,  25,  28 
Unconstitutional  exercise  by  state  of 

power  to  tax,  2  5 ,  27 
Vessel  engaged  in  interstate  commerce, 

".  552 
When  exemption  attaches,  2  5 ,  30 
Where  domestic  commerce  is  subject 

to  same  tax,  1 1 ,  549 
Where  property  has  no  taxable  situs, 

25,39 
Intervention,  1 7 ,  645 

Proceedings    to   enjoin    collection    of 

taxes,  1 7 ,  644 
Taxpayers'  intervention  in  proceedings 
by  or  against  the  city,  1 7,  644 
Intoxicating  Liquors,  1 1 ,  607 
Bars  on  steamboats,  1 1 ,  608 
Discrimination  as  to  imports,  1 1,  607 
License  fees,  1 1 ,  607 
Statutes  violative  of  constitutional  pro- 
hibitions, 1 1 ,  609 
Statutes    void  or  unconstitutional    in 

part,  1 1 ,  610 
Taxing  power  and  legislation  gener- 
ally, 1 1 ,  607 
Texas  bell  punch  law,  1 1 ,  608,  609 
Uniformity,  1 1 ,  608 
Is  not  a  taking  of  private  property,  6,562 
Joinder,  1 1 ,  1007 

Joinder  of  causes  of  action,  25,  320 
Joint  Tenants  and  Tenants  In  Common,  1 1 , 
1 109 

Assessment,  25,  215 
Contribution  of  co-tenant,  25,  279,280 
Forfeiture,  2  5 ,  404 
Redemption,  25,  416,  417 
Right  to  notice  of  sale,  25,  380 
To  whom  common  property  is  taxed, 
25,  III,  123 
Judgment 
Action  for  Taxes.  2  5 ,  326 

Application  for  judgment,  25,  326 
Collateral  attack, '2  5,  330 
Costs,  2  5 ,  330 
Effect,  25,  330 

In  actions  in  personam,  25,  327 
In  Actions  In  Kem,  25,  327 
Against  property,  2  5 ,  327 
Ambiguous  in  description,  2  5,  329 
Amendment  of  judgment,  25,  328 
Amount,  25,  328 
Certainty,  25,  328 
Compliance  with  statute,  25,  327 
Vol.  II. 


Taxation. 


INDEX-DIGEST. 


Tazation. 
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Judgment —  Confd 
Action  for  Taxes — Confd 
In  Actions  In  Kem — Cont'd 

Corresponding  to  delinquent  tax, 

25,  328 
Description  of  land,  25,  328 
Facts  appearing  of  record,  25,  327 
Form  of  judgment,  25,  327 
Interests  of  different  persons,  25, 

329 
Several  parcels  of  land,  25,  329 
Penalties,  25,  330 
Persons  who   have  not  been   made 

parties,  2  5 ,  332 
Presumption  of  jurisdiction,  25,  331 
Validity,  25,  330 
Want  of  jurisdiction,  25,  330,  331 1 
Where  tax  is  void,  25,  331 
Summary  Proceedings  Against  Collector, 
25,  360 

Conclusiveness,  25,  360 
Payment  of  judgment,  25,  360 
What  judgment  must  show,  25,  360 
Judicial  Sale 
Effect  of  Uen  of  Taxes,  25,  277 
Examples,  25,  277,  278 
Foreclosure  sale,  25,  277 
Purchaser  taking  subject  to  lien,  25, 

277 
Sale  for  delinquent  taxes,  25,  277 
Jurisdiction 

Boards  of  equalization  and  revietv,  see 
infra.  Equalization  and  Review. 
Jury  Trial,  2  5 ,  257 

Due  process  of  law,  25,  55 
Laches,  23,455 
Landlord  and  Tenant,  1 2 ,  692 

As  to  covenant  to  pay  taxes,  see  Lease. 
Duty  of  landlord,  1 2 ,  692 
In  absence  of  covenant,  1 2,  692 
Local  assessments,  12,  692 
Redemption,  25,  414 
To  whom  property  is  taxed,  25, 122, 123 
Lateral  or  branch  raili-oads,  1 2 ,  94S ;  2  5 , 

172 
Legislative  Exercise  of  Power,  25,  71 
Changing  mode  of  imposing  taxes,  25, 

75 
Condition  precedent,  25,  77 
Court  interfering  with  legislature,  25, 

74 
Duty  of  court,  25,  74 
Executive  and  ministerial  officers,  25, 

73 

Extent,  25,  72 

Method  prescribed  by  law  strictly  pur- 
sued, 25,  76 

Mode  of  exercise,  2  s ,  75 

Power  intrusted  to  judicial  body,  25, 

71 
Power  of  legislature,  25,  71,  75 
Retrospective  legislation,  25,  75 
Security  against  abuse  of  power,  2  5 ,  73 
Subjects,  25,  72 
Time,  25,  72 
Total  failure  to  exercise  power,  25,  74 


What  embraced  by  general  rules,  25, 

72 
Levee  districts  and  taxes,  25,  623 
Levy,  25,  181 

See  infra.  Apportionment  ;    S  u  M  - 

MARY  Proceedings. 
By  subordinate  political  division,  see 

infra.  Municipal  Taxation. 
Commutation  of  Tax,  25,  19S 

Examples,  2  5 ,  198,  199 

Exemptions,  25,  198 

In  general,  25,  198 

Power  of  legislature,  2  5 ,  198 

Refunding,  25,  198 

Uniformity  and  equality,  25,  199 
Comfulsory  levy,  see  infra.  Manda- 
mus. 
Conclusiveness  and  Effect^  2  5,  192 

Determination    of    legislature,    25, 
192 

Determination    of   local    body,    25, 
192 

In  general,  25,  192 

Presumption  as  to  legality,  25,  192 

Repeal  after  levy,  2  5 ,  '192 
Exliaustlon  of  Power,  25,  1 93 

Examples,  25,  193-195 

Full  amount  limited  by  law,  25,  194 

In  general,  25,  193 

Single  levy,  25,  194 

Unsuccessful   attempt  to  lay  a  tax, 
25,  194 
How  made,  25,  181 
Meaning  of  the  term,  25,  181 
Necessity  of  legislative  enactment,  25, 

181 
Record,  25,  195 

Adoption,  25,  196 

Authentication,  25,  196 

Conclusiveness,  25,  195 

Entry  in  proper  book,  25,  197 

Examples,  25,  195-198 

Facts  showing  compliance  with  stat- 
ute, 25,  ig6 

In  general,  25,  195 

Loss  or  destruction,  2  5 ,  197 

Meeting,  25,   196 

Necessity,  25,  195 

Presumption  of  existence,  25,  197 

Secondary  evidence,  2  5 ,  197 

Showing  requisites,  25,  196 

Signature,  25,  197 

What  must  appear  in  record,  25,  195 
Validity  of  levy,  25,  181,  182 
Who  may  make  levy,  25,  181,  182 
Liability  of  assessors,  see  infra,  Assess- 
ment. 
Liability  of  Collector,  see  infra,  Collec- 
tors. 
Remedies  Against  Defaulting  Collector 

As  to  summary  frocess,  see    infra. 
Summary  Proceedings. 
License  distinguished  from,  25,  15 
Lien  of  Taxes,  2  5 ,  267 

Assessment  to  wrong  person,  25,  268 
Attaches  to  land  itself,  25,  268 
Enlargement  by  construction,  25,  267 
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EBsentialB,  25,  269 

Compliance  with  prerequisites,   25, 

269 
Demand  for  the  tax,  25,  270 
Description,  25,  270 
Examples,  25,  269,  270 
Proper  assessment,  25,  269 
Record,  25,  269 
Valid  tax,  2  5 ,  269 
Implication,  25,  267 
Intoxicating   liquor   license,    11,   671, 

672 
Limitations,  2  5 ,  267 
Municipal  Taxes,  2  5 ,  268 

Conflict  with  the  lien  of  the  state, 

2  5 ,  268 
Express  legislative  authority,  2  5 ,  268 
Power  of  municipality  to  create,  25, 

268 
Priorities,  25,  268 

Whether  power  to  sell  for  taxes  con- 
fers power  to  create  lien,  25,  268 
Whether  power  to  tax  confers  po\ver 
to  create  lien,  25,  268 
Nature  of  the  tax  lien,  25,  267 
Payment,  25,  286 
Priorities,  2  5 ,  273 

Examples,  25,  273,  274 
In  general,  25,  273 
Legislative  intent,  25,  273,  274 
Municipal  taxes,  25,  274 
Prior  incumbrances,  2  5 ,  273 
Retroactive  effect,  2  5 ,  26S 
Statutes  strictly  construed,  25,  267 
Statutory  nature,  25,  267 
Termination  of  the  Lien,  2  5 ,  275 
Abandonment,  25,  275 
Assignee  in  bankruptcy,  25,  277 
Assignment  for  the  benefit  of  cred- 
itors, 2  5 ,  277 
Effect  of  alienation,  25,  276 
Effect  of  Judicial  Sale,  2  5 ,  277 
Examples,  25,  277,  278 
Foreclosure  sale,  25,  277 
Purchaser  taking  subject  to  lien, 

25,277 
Sale  for  delinquent  taxes,  25,  277 
Examples,  25,  275,  276 
In  general,  25,  275 
Judgment  lien,  25,  276 
Necessity  of   payment  of  penalties, 

25,283 
Payment  or  tender,  2  5 ,  275 
Statutory  limitations,  2  5 ,  275 
Time  When  Lien  Attaches,  25,  270 
Day  fixed,  25,  272 
Examples,  25,  270-272 
In  general,  25,  270 
In  the  absence  of  statutory  provision, 

25,  270 
Personal  property,  25,  271 
Real  property,  2  5 ,  270 
Statutory  time,  25,  270 
To  What  Property  Lien  Attaches,  2  5 ,  272 
Determined  by  statute,  25,  272 
Each  particular  tract  of  realty,  25, 
272 . 


Taxes  upon  personalty  as  a  lien  upon 

realty,  2  5 ,  272,  273 
Taxes  upon  realty  as  a  lien  upon  per- 
sonalty, 2  5 ,  272,  273 
Upon  personal  property,  25,  272 
Upon  real  estate,  25,  272 
Upon  real  estate,  25,  268 
Validity  of  the  lien,  25,  269 
Whether  requisite  to  action,  25,  314 
Iitmitation  of  Actions,  13,  715 

Actions  against  collector,  2  5 ,  353 
Listing,  see  infra.  Assessment. 

Forfeiture  for  omission  to  list,  25,  403 
Livery  stable  keepers,  i  3,  936 
Local  Assessments,  see  Local  Assess- 
ments. 

Distinguished  from,  25,  14,  494 
Logs  and  Lumber,  1 3 ,  1049 ;  25,  141 
In  general,  25,  141 
Place  of  Taxation,  25,  141 

Delivery  to  common  carrier,  25,  142 
What  constitutes  transit,  25,  142 
When  in  transitu,  25,  141 
Lost  papers,  2  5 ,  197 
Mandamus 

Levying  taxes,  14,  148 
Municipal  Taxation 

Demand  of  levy,  14,  189 
Duty  to  pay,  14,  188 
Erroneous  assessments,  14,  192 
Exhausted  funds,  14,  187 
Indebtedness  uncertain,  14,  1S7 
Interest  upon  bond,  14,  190 
Judgment  obtained  by  fraud,  14,  190 
Levying  of  taxes,  14,  187,  188 
Levy  of  tax  to  pay  bonds,  1 4,  190 
Payment  of  debts,  14,  186 
Payment  of  taxes,  14,  191 
Proceeds  of  taxation,  14,  188 
Refunding  taxes  illegally   collected, 

14,  192 
School  purposes,  14,  191 
Taxation  in  excess  of  amount  author- 
ized by  law,  14,  187 
To  compel  payment  of  taxes,  14,  192 
Unconstitutionality  of  law,  14,  187 
,       United  States  courts,  14,  188 

Unliquidated  indebtedness,  14,  187 
Validity  of  claim  questioned,  14,  187 
When  mandamus  lies  to  municipality, 

14,  190 
When  the  writ  lies,  14,  188,  189 
When  the  writ  will  not  lie,  14,  190 
Where  supervisors  have  no  power  to 
levy  tax,  i  4,  187 
Payment  of  taxes,  i  4,  151 
Redemption  from  tax  sales,  25,  436 
Schools,  14,  191 

To   compel  assessors  to   make  altera- 
tions, 25,  261 
To  compel  collector  to  accept  payment, 

25, 280 
To  compel  collector  to  pay  over,  2  5 ,  356 
To  compel  issuance  of  warrant,  25,294 
To  compel  officer  to  give  receipt,  25, 


To  treasurer,  2  5 ,  442 
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Mandatory  and  directory  provisions,  25, 

77-79 
Manufacturing  Corporations,  2  5 ,  97,  487 

See  infra.  Exemptions. 
Market-house,  25,  92 
Married  Women 

Redemption,  time  for,  25,  420 
Masonic  Lodges 

Exemptions,  25,  169 
Meetings  of  boards  of  equalization  and 

review,  25,  256 
Mines  and  Mining  Claims,   15,   509;   25, 

106 

Exemption   of  mining  company,  25, 

17s 
Exemptions,  25,  175,  180 
Missionary  Societies 

Exemptions,  25,  169 
Mistake 
Officer 

Redemption,  25,  423 
Payment  under,  25,  467 
Money,  25,  138 
Money  taxes,  25,  17 
Mortgages,  15,  826;  25,  228 
Deduction  of  liabilities,  25,  228 
Exemptions,  25,  180 
Mortgagee  in  possession,  15,  820 
Mortgagee  recovering  from  mortgagor, 

15,  826 
Mortgagee's  right  to  notice  of  sale,  25, 

380 
Mortgagor,  1 15,  814 
Payment  by  mortgagee,  2  5 ,  281 
Flace  of  Taxation,  25,  149 

In  general,  2  5 ,  149 

Mortgage  debt  held  by  a  non-resi- 
dent, 25,  149 

Mortgagee  and  land  in  different  dis- 
tricts, 25,  150 

Situs  of  note  or  bond,  25,  149 

State  where  land  lies,  25,  150 
Redemption  by  mortgagee,  25,  415 
Reimbursement  of  mortgagee,  2  5 ,  280 
To  whom  land  is  taxed,  24,  122,  123 
Whether  taxable  as  personal  property, 

25,  102 
Whether  taxable  as  real  propertj',  25, 

106 
Municipal  Taxation,  15,  131 1 ;  25,  576 
See  Local  Assessments. 
See  infra,  Mandamus. 
Annexed  district,  15,  1009 
Assessment,  2  5 ,  608 

Assessors,  25,  608 

Examples,  2  5 ,  608 

In  general,  25,  608 

Valuation,  25,  608 
Collection,  25,  609 

Action  at  law,  2  5 ,  609 

Implied  power,  25,  609 

In  general,  25,609 

Power  to  prescribe  penalties  for  non- 
payment, 25,  6io 

Special    proceedings    provided    by 
legislature,  25,  609 
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Compulsory  Taxation 

Judicial    compulsion,     see     infra. 

Mandamus. 
Delegation  of  the  Power,  2  5 ,  79 

Constitutional  provision  authorizing 

corporate  authorities  to  lay  taxes, 
'     25.82 
Constitutional     provisions     limiting 

rate  of  taxation,  25,  83 
Constitutional  restrictions  on  legis- 
lature, 25,  82 
Exercise  by  municipality  equivalent 

to  exercise  by  state,  25,  80 
Law  authorizing  corporation  to  lay 

a  tax  which  state   could   not  lay, 

25,  82 
Legislature  imposing  taxes  for  cor- 
porate purposes,  25,  81 
Purposes,  25,  82 

Tax  beyond  corporate  limits,  25,  82 
Whether    legislature    may    delegate 

power  to  city (  z  5 ,  80 
Dissolution  of  corporation,  25,  592 
Equality  and  Uniformity,  2  5 ,  60 

Co-extensive  with  territory  to  which 

tax  applies,  2  5 ,  60    - 
Examples,  25,  58-60 
In  general,  25,  58 
Must  rest  upon  entire  municipality, 

25,60 
Whether    constitutional     provision* 

extend  to  cities,  25,  58 
Exemptions,  2  5 ,  606 
Examples,  2  5 ,  606-608 
In  general,  25,  606 
Power  of  municipality  to  grant  ex' 

emjjtions,  25;  607 
Property  exempt    from    state   taxa' 

tion,  25,  607 
Property  which  state  forbears  to  tax, 

25,  607 
Requirement    of    equality    and  uni- 
formity, 2  5 , 606 
State  and  municipal  taxation,  25,607 
Whether  general  exemption  extends 

to  municipal  taxation,  2  5 ,  161 
Whether  power  to  tax  implies  power 

to  exempt,  25,  607 
General  welfare  clause,  15,  1192 
Legislature  imposing  tax  for  corporate 

purpose,  25,  81 
levy,  25,  186 

Certificate,  25,  188 

Condition  precedent,  25,  187 

Construction  of  statutes,  25,  191 

Delegation,  25,  186 

Examples,  25,  186-192 

In  general,  25,  186 

Irregularities  and  informalities,  25, 

190 
Levycontaining  illegal  items,  25,  igr 
Levy  partly  bad  and  partly  good,  25, 

192 
Manner,  25,  189 

Petition  of  taxpayers,  24,  187,  188 
Place  of  levy,  25,  190 
Power,  25,  186 
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Prerequisite  of  appropriation,  25, 188 

Submission  of  question  to  a  popular 
vote,  25,  187 

Time,  25,  189 

Validity,  25,  188-190 
Lien  of  Taxes,  25,  268,  274 

Conflict  with  the  lien  of  the  state, 
2  5 ,  268 

Express  legislative  authority,  2  5 ,  268 

Power  of  municipality  to  create,  25, 
268 

Priorities,  25,  268 

Whether  power  to  sell  for  taxes  con- 
fers power  to  create  lien,  25,  268 

Whether  power  to  tax  confers  power 
to  create  lien,  25,  268 
Municipal  and  Corporate  Purposes,  1 5 , 

1246;  25,  577 

Bridges,  i  5,  1246 

Determination  by  taxing  power,  23, 

578 
Examples,  25,  577,  578 
In  general,  25,  577 
Interference  of  court,  25,  578 
Schools  and  colleges,  15,  1246 
Sewerage,  15,  1246 
SlnMng  Fund  Taxes,  2  5 ,  579 

Continuation  of  tax,  25,  580 

Payment  of  floating  indebtedness, 
25,  580 

Power  conferred  upon   municipal- 
ity. 25,579 
Taxation  In  Aid  of  Railroads,  25,  578 

See  Municipal  Aid. 

Assignability  of  taxation,  25,  579 

Conditions,  25,  578 

Departure  from  original  scheme  of 
work,  25,  578 

Examples,  25,  578,579 

Grantee  bound  by  conditions,  25, 

579 
Perpetual  lease  of  road,  25,  579 
Powers  in  general,  25,  578 
Radical  departure,  25,  578 
Sale  of  road,  25,  579 
Municipal  Securities,  15,  1314 

Duty  of  officer  collecting,  15,  1314 
Setting  aside  as  a  special  fund,  15, 
1313 
National  Banks,  16,  191 
Privilege  tax,  16,  191 
Requirements,  16,  191 
State  authority,  16,  191;  25,  107 
Tax  upon  business,  16,  191 
Where  no  like  tax  imposed  on  state 
banks,  i  6,  191 
Nature  of  the  taxation,  25,  576 
Occupation,  business,     and    privilege 
taxes,  see  infra.  Occupation,  Busi- 
ness, AND  Privilege  Taxes. 
Petition,  25,  187 
Power  to  Impose,  25,  580 

Ambiguities  resolved  in  favor  of  the 

public,  25,  581 
Apportionment,  a  5 ,  594 

Consolidation  of  districts,  25,  594 
Division  of  districts,  25,  594 


By  Necessary  Implication,  25,  584 

Examples,  25,  584,  585 

In  general,  25,  584 

Police  power,  2  5 ,  585 

Power  to  enact  by-laws,  25,  584 

Power  to  erect  public  works,  25, 

584 

Charter  limitations,  25,  581 

Delegation  of  power  bj'  municipality, 
25,582 

Division  and   consolidation   of  dis- 
tricts, 25,  594 

Enumeration     of     objects     excludes 
others,  25,  582 

In  general,  25,  580 

Limitations  on  Power,  a  5 ,  585 

Constitutional  provisions,  25,  585 

Debts    incurred    previous   to    the 

adoption  of  the   limitation,   25, 

587 

Enlargement  of  authority,  2  5,  587 

Examples,  25,  585-590 

General  purposes,  25,  589 

Impairing  the  obligation   of  con- 
tracts, 2  5 ,  590 

Judgments,  25,  590 

Limitation  by  legislature,  25,  586 

Limitation  upon  right  to  incur  in- 
debtedness, 25,  585 

Limiting  rate,  25,  585 

Penalties,  25,  589 

Validity  of  tax  in  excess  of  limita- 
tion, 25,  587 

Whether    limitation    may  be    en- 
larged by  implication,  25,  590 
Must  be   exercised   by  proper  func- 
tionaries, 25,  582 
Necessary  implication,  25,  580 
New  corporations,  2  5 ,  583 
Power  strictly  pursued,  25,  581 
Right  to  contract,  25,  584,  585 
Self  executing  constitutional  provi^ 

sions,  25,  583,  584 
Source  and  measure  of  power,  25, 

581 
Special  Taxes,  25,  583,  593 

Examples,  2  5 ,  593,  594 

In  general,  2  5 ,  593 

Under  a  general  power  to  tax,  25, 

593 
Where  there  is  limitation   on   the 
power  to   tax   for   general    pur- 
poses, 25,  589 
Work  of  a  public  nature,  2  5 ,  593 
Strict  construction  of  grant  of  power, 

25,581 
Whether  they  are  inherent,  25,  580 
Withdrawal  or  Alteration  of  Power, 
25,  590 

At  pleasure  of  legislature,  25,  590 
Dissolution  of  municipal  corpora. 

tion,  25,  592 
Impairing  the  obligation    of  con- 
tracts, 25,  591 
Presumption  as  to,  25,  591 
Power  to  levy  taxes  to  buy  bond,  i  5, 
1311 
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Municipal  Taxation — Confd 

Prohibition  to  levy  taxes,  15,  987 
Public  taxes  distinguished  from  local 

taxes,  25,576 
Rate  and  svstem  differing  from  state 

taxation,  25,  i;77 
Ratification  by  legislature,  15,  997 
Receiver  to  collect  taxes,  20,  80 
Rural  Lands,  15,  1013;  25,  605 
See  Local  Assessments. 
In  Iowa,  I  5,  1013 
In  Kentucky,  15,  1013 
In  Pennsylvania,  15,  1015 
Power  of  legislature  to  exempt  rural 

lands,  15,  1016 
Right  of  legislature  to  include,   15, 

1013 
Taxation  at  a  lower  rate,  15,  1015 
Unequal  benefits,  15,  1013 
Where  courts  can  interfere,  15,  1013 
Whether  a  taking  for  public  use  with- 
out compensation,  15,  1013 
Statute   providing  that  claim  shall  be 

presented  to  municipality,  15,  1194 
Subjects    of   Municipal    Taxation,     15, 
1246;  25,  602 
Agricultural    lands,    15,   1013;    25, 

605 
Bridges,  2  5 ,  604 
Choses  in  action,  25,  603 
Deeds,  25,  603 
Detached  territory,  2  5 ,  606 
Examples,  2  5 ,  602-604 
In  general,  2  5,  602 
Presumption  against  taxable  power, 

2  5 ,  604 
Property   in  adjacent  territory,   25 

60s 
Property   within  municipality,    25 

602 
Public  Property,  2  5 ,  604 
County  property,  25,  605 
Examples,  25,  604,  605 
General  rule,  604 
State  and  c\ty  bonds,  2  5 ,  604 
Vessels,  2  5,  603 
Submission  to  Popular  Vote,    25,   187, 

596 

As  to  local  assessment,  see   Local 
Assessments  ;  Municipal  Aid. 
As  a  condition  precedent,  25,  596 
Constitutionality  of  statute  requiring, 

25>  597 
Delegation    of    power    to    tax,   25, 

597 

Examples,  25,  598 

In  general,  25,  596 

Notice  of  Election,  2  5 ,  598 
Examples,  25,  598,  599 
In  general,  2  5 ,  598 
Necessity,  2  5,  598 
Posting  notices,  25,  598 
Return  of  warrant,  25,  599 
Statement  of  purpose,  25,  599 
Validity  of  election  where  no  notice 
is  given,  25,  598 
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Proposition    submitted    to    popular 

vote,  25,  697 
Public  school  purposes,  25,  598 
School  districts,  25,  613 
The  Proceedings,  2  j ,  599 

Certifying  the  vote,  25,  602 
Conduct  of  election,  25,  599 
Fraud  in  election,  25,  601 
How  validity  of  proceedings  may 

be  inquired  into,  25,601 
Informalities  and  irregularities,  25, 

601 
Majority'  required,  25,  600 
Qualification  of  voters,  25,  600 
Undue  influence,  25,  601 
Whether  specific  purpose  may  be 
stated  in  votes,  25,  601 
Whether  necessary,  25,  596 
Taxes  in  Particular  Districts  and  Quasi 
Municipalities,  25,  610 
See    ijifra.    Highway    Districts 
AND     Street     and     Highway 
Taxes;    Levee   Districts  and 
Taxes;  School  Districts  and 
School  Taxes. 
Constitutional  provisions,  25,  610 
Corporate  authorities,  25,  611 
Corporate  character,  25,  610 
In  general,  25,  6io 
Mere  agencies  of  state,  25,  610 
Nature,  25,  610 
Telegraphs  and  telephones,  25,  774 
Mutual  Associations 

Exemptions,  25,  168,  169 
National  bank  notes,  25,  107 
National  banks,  see  National  Banks. 
National  corporations,  16,  218 
Newspapers 

Exempt  as  manufacturing  corporation, 

25,  17s 
Non-Resident  and  Unseated  Property,  2  5 , 
127 

To  Whom  Taxable 
In  general,  25,  127 
Personal  property   in    non-resident, 

25,  127 
Resident    'and     inhabitant     distin- 
guished, 25,  128 
Seated    and     unseated     lands,     25, 

128 
Tax  upon  land,  25,  127 
Who  are  residents,  25,  128 
Non-Resldents,  25,  118 

See    infra,    Occupation,  Business, 

and  Privilege  Taxes. 
Assessor's  liability,  25,  239 
Capital  of,  25,  180 
Debts  due,  25,  229 
Equality  and  uniformity,  25,  61 
Forfeited  lands,  2  5 ,  407 
Mortgages,  25,  149,  150 
Occupation,    business,    and    privilege 

taxes,  3,  253;    2  5>  41.42.481 
Provision    that   non-resident  shall  be 

taxed  as  resident,  25,  127 
Seizure  of  property,  25,  309 
Unoccupied  land  of,  25,  117 
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Notice 

Due  process  of  law,  24,  54 

Necessity  of  giving  notice  tiiat  tax  is 

due,  25,  278,  279 
Of  Meeting  of  Board  of  Equalization  and 
Review,  25,  247 

See  infra.  Equalization  and  Re- 
view. 
Notice  t>7  Publication 
Actions  in  rem,  2  5,  317 

Compliance  with  statute,  25,  317 
Failure  to  give  notice,  25,  317 
Necessity  of  notice,  25,  318 
Proof  of  publication,  25,  318 
Sufficiency,  25,  317 
Waiver  of  objection  to  notice,  25,318 
Notice  of  Election 

Upon  submission   of  the  question  to  a 
fofular  vote,  see  infra,  Municipal 
Taxation. 
Notice  of  sale,  see  infra.  Sales. 
Notice  to  redeem,  see   infra.  Redemp- 
tion FROM  Tax  Sales. 
Oath  of  collector,  25,  290 
Obligation  of  Contract,   see  infra.  Con- 
stitutional Restrictions. 
Compulsory  Contracts 
Legislative  Compulsion 
■     As  to  matters  of   general  interest, 

25,  595 
Compulsory  Taxation,  2  5 ,  595 
Legislative  Compulsion,  25,  595 

As  to  matters  exclusively  local,  25, 

59S 
Examples,  25,  595,  596 
In  general,  2  5 ,  595 
Occupancy,  25,  121 

Husband    residing    on  wife's   separate 

property,  2  5,  122 
Where  occupant  does  not  reside  on  the 

land,  25,  122 
Who  is  an  occupant,  25,  121 
Occupant 

Notice  to  redeem,  2  5,  429 
Occupation,  Business,  and  Privilege  Taxes 
National  government,  see  Revenue 

Laws. 
Theaters,  see  Theaters. 
Attorney-at-law,  13,  521 ;  25,  486 
Auctioneers,  1,978;  13,521 
Bankers,  25,  4S8 
Banking,  13,  516 
Banks,  13,  528 
Billiard  Tables,  1 3 ,  528 

Municipal  corporations,  13,  538 
Brokers,  13,  521 
Butcher,  13,  528 
Collection,  2  5 ,  492 

Action  at  law,  25,  493 

At  the  beginning  of  the  business,  25, 

492 
Bui  den  of  proof,  25,  493 
Examples,  25,  493,  494 
Indictment,  25,494 
In  general,  25,  492 
Payment     condition     precedent     to 
granting  license,  25,  492 
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Penalties,  25,  493 

Suit  for  penalties,  25,  493 
Commercial  Travelers,  3,  253,  316,  709; 

",  549;  13,  522;  25,41,  42 

Constitutionality,  13,  522 

Interstate  commerce,  13,  522 
Conditions  upon  which  license  granted, 

2  5 ,  489 
Constitutional  exemptions,  25,  485 
Constitutional  Law 

Commercial   travelers,   3,    253,    316, 

709;  ".  549;  13, 522;  25,41.  42 

Express  companies,  13,  523 
Ferries,  I  3,  526 
Foreign  corporations,  13,  524 
Oyster  boats,  13,  527 
State  Licenses,  1 3 ,  520 

See  Taxation. 

Interstate   commerce,  see   Inter- 
state Commerce. 

Discrimination    against    non-resi- 
dent, 1 3 ,  520 

Herding  cattle,  13,521 

State  constitutions,  13,  520 

Uniformity,  13,  521 

Whether  license  is  a  tax,  i  3 ,  521 
Telegraph  companies,  13,  523 
Constitutional  Limitations,  25,  479 
All  classes  taxed  alike,  25,  4S1 
Concurrent  power  of  state  and  fed- 
eral government,  25,  479 
Discrimination     between      residents 

and  non-residents,  25,  481 
Equality  and  uniformity,  25,  480 
Federal    interference    with    internal 

regulations  of  states,  25,  480 
In  general,  25,  479 
Regulation  of  interstate  commerce, 

25,479 
Constitutional  provisions   for  taxation 

by  value,  25,  66 
Construction  of  statutes  imposing  taxes, 

25,485 
Dancing  school,  13,  535 
Dealers,  25,  487 
Dealers  and  traders,  13,  527 
Delegation  of  tlie  Power,  2  5 ,  482 

Construction    of   statutes,  delegation 

of  power,  2  5 ,  482 
Delegation  by  municipality,  25,483, 

484 
Delegation     to     municipality,      25, 

482 
When  power  exists  in  municipal  cor- 
poration, 25,  482 
Discretion  of  legislature,  2  5 ,  484 

Dogs,  13,  539 
Dog  taxes,  25,  489 
Entertainment,  6 ,  650 

Municipal  corporations,  13,  534 
Estimated  by  income,  25,  490 
Exempt,  13,  516 

National  license  and  infringement  of 

state  law,  13,  516 
State    license    and   infringement  of 
municipal  law,  13,  516 
Express  companies,  7,  581 
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TAXATION— Co»/'rf 
Occupation,  Business,  and  Privilege  Taxes 

— Cont'd 

Federal  constitution,  25,  21 

Federal  excise,  25,  21 

Ferries,  13,  526 

Municipal  corporations,  13,  537 

Foreign   corporations,  8,  371;  13,  524 

Forfeiture  of,  8,  447 

Gambling  houses,  13,538 

Hawkers  and  Peddlers,  9,  30S 
Amount  of  license  fee,  9,  310 
Constitutionality  of  statutes,  9,  311 
Construction  of  statutes,  g,  311 
Hawking  in  different  places,  9,  310 
Municipal  Corporations,  g,  313 
Authority  to  regulate,  9,  314 
Delegation  of  power  by  legislature, 

9-313 
Delegation  of   power    by  munici- 
pality, 9,  313 
Discrimination  against  products  of 

another  state,  g,  315 
Discrimination  against  residents  of 

another  state,  g,  315 
Extent  of  power  delegated  to  mu- 
nicipality, g,  314 
Necessity  of  charter  power,  g,  313 
Ordinances  requiring  an  unreason-  ' 

able  fee,  g,  315 
Validity  of  ordinances,  9,  315 
When  power  to  license,  g,  314 
Patented  articles,  9,  311 
Penalties,  g,  309 
Selling  articles   not  enumerated   in 

license,  g,  310 
Statute  in  Missouri,  9,  309 
Statute  in  New  York,  g,  309 
Statute  in  Ohio,  g,  309 
Statute  in  Tennessee,  g,  311 
Uniformity  necessary,  9,  311 
Whether   license  is  transferable,    9, 

309 
How  Imposed,  2  5 ,  489 

Amount  fixed  arbitrarily,  25,  490 

Estimated  by  value  of  property,  25, 
490 

How  estimated,  25,  489,490 

License  fee,  25,  490 

Member  of  partnership,  25,  491 

Right  to  determine   the   amount  of 
taxes,  2  5 ,  489 

Upon  whom  imposed,  25,  491 
Indictment,  13,  518 

In  general,  13,  518 

Keeping  a  restaurant,  13,  518 
Insurance  Companies,  1 3 ,  52S 

Municipal  corporations,  13,  537 
Interstate  Commerce,  1 1,  548,  549;  25, 

28,  34 

Business  itself  without  state,  25,  35 

Citizen  doing  general  business,  25, 

34 
Examples,  2  5 ,  34-36 
In  general,  2  5 ,  34 
Not  directly  connected  with  foreign 

or  interstate  commerce,  25,  34 
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Peddlers  or  hawkers,  1 1,  548 
Selling  merchandise  grown  or  manu- 
factured without  the  state,  1 1,  S48 

Legality  of  contracts  of  unlicensed  per- 
son, 13,  516 

Livery  stable,  13,  S'S.  S16 

Mandamus,  14,  170 

Arbitrary  discrimination,  14,  171 
License  refused  by  mistake,  14,  171 
Signing  license,  14,  171 
To  compel  granting,  14,  118 
Whether  writ  will  lie,  1 4,  170 

Manufacturers,  13,527;   25,487 

Merchants,  25,  487 

Municipal,  1 3 ,  529 
Bankers,  13,  538 
Billiard  tables,  13,  538 
Concerts,  13,  535 
Dancing  school,  13,  535 
Delegation  of  power,  13,  531 
Discrimination,  13,534 
Distinction  between  power  to  license 

and  power  to  tax,  13,  532 
Entertainments,  13,  534 
Examples,  13,  529 
Extension  beyond  municipal  charter, 

13,  531 
Ferries,  13,  537 
Insurance  companies,  13,  537 
Keepers  of  gambling  houses,  13,  538 
Legislative  authority',  13,  529 
Manner  of    imposing    municipal    li- 
censes, 13, 534 
Markets,  13,  536 
Miscellaneous,  i  3 ,  538 
Necessity  of  express  authority-,   13, 

530 
Police  power,  1 3 ,  531 
Power  of  legislature,  13,  529 
Private  vehicles,  13,536 
Professions  and  occupations,  13,  538 
Prohibition,  13,  532 
Reasonableness  of  ordinance,  1 3 ,  534 
Sleight-of-hand  feats,  13,  535 
State  license,  13,  516 
Street  railways,  13,  538 
Terms  of  municipal  charter,  13,531 
Theaters,  13,  S3S     ■ 
Various  kinds  of  municipallicenses, 

'3,534 

Vehicles,  13,  535 
Oyster  boats,   13,527 
Pawnbroker,  13,  516 
Payment  of  income  tax,  25,  485 
Person  acting  for  himself,  25,  486 
Personal,  13,  514 
Physicians  and  Surgeons,  18,  42S;  25, 

486 

Burden  of  proof,  i  8,  432 

Civil  action,  18,  432 

Constitutionality  of  law,  i  8,  428 

Itinerants,  18,  431 

Miscellaneous,  18,431 

Prosecutions  for  practicing  without  a 
license,  i  8,  430 

Qualification,  18,  429 

Revocation,  i  8,  430 
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Statutes  regulating  practice  of  med- 
icine, I  8,  428 
Sufficiency  of  complaint,  18,  431 
Sufficiency  of  indictment,  18,431 
To  whom  applicable,  i  8,  429 
Validity  of  statutes,  18,  428 

Fllots,  I  8 ,  446 

By  whom  licensed,  18,  446 
Congressional  provisions,  18,  446 
Governor,  1 8 ,  446 
Right  of  unlicensed  pilot  to  recover 

fees,  I  8 ,  446 
State,   I  8 ,  446 

State   laws    in   conflict  with   act  of 
congress,  i  8,  446 

Place  of  taxation,  25,  155 

"  Professions,"  25,  497 

Property  employed  in  business  exempt, 
25,484 

Property  employed  in  business  taxed, 

25,48s 
Prosecution  of  offenders  against  license 

law,  13,  518 
Real  estate  brokers,  25,  488 
Recovery  of  licenses  involuntarily  paid, 

6,72 
Recovery  of  licenses  voluntarily  paid, 

6,72 
Required    outside    of    market    limits, 

14,  464 
Kevocation,  13,  517 

Act  prohibiting  business,  13,  517 

Obligation  of  contracts,  13,  517 

Rebuttal  of  act  under  which  license 
was  granted,  13,  517 
Sewing  machine  agent,  i  3,  527 
Single  act  or  transaction,  2  5 ,  4S6 
Sleight-of-hand  feats,  13,  535 
State  licenses,  infringement  of  munii 

cipal  law,  13,  516 
Street  Railwajra 

License  Fees  Exacted  by  Municipality, 
23, lOOI 
Authority     of    municipality,    23, 

lOOI 

Certain  fee  for  each  car,  23,  1002 
Impairing  value  of  franchise,  23, 

1002 
In  general,  23,  lOoi 
Percentage  of  earnings,  23,  1002 
Reasonable  fees,  23,  1002 
Reasonableness,  23,  1003 
Vested  right,  23,  1002 
Municipal  corporations,  1 3 ,  538 
Taxable  subjects,  2  5 ,  484 
Taxes    on    Corporate    FrancMses,    25, 
488 

See  Taxation  (Corporate). 
Tax  on  drummers,  6,  34 
Telegraphs  and  telephones,  25,  774 
Upon  importer,  25,  24 
What  may  be  taxed,  25,  484 
Where  Imposed,  2  5 ,  492 
Examples,  25,  492 
In  general,  25,  492 
Regulation    of    liquor    traffic,    25, 
492 


Whether  local  or  general,  25,  492 

Whether  agreements  are  void  if  made 
by  an  unlicensed  person  in  course  of 
business  which  is  required  to  be 
licensed,  3,  872 

Whether  Revocable 

Gas  companies'  right  to  use  of  streets, 
8,  1281 

Wholesale  and  retail,  1 3 ,  529 
"  Occupied,"  17,  33 
Officers,  25,  203 

Original  packages,  24,  30;  25,  23 
Outstanding  paramount  title,  25,  413 
Owner 

Notice  to  redeem,  25,  428 

Redemption,  25,  412 
Ownership,  25,  120 

At  what  time,  25,  121 

Conditional  title,  25,  120 

Equitable  owner,  2  5 ,  120 

Examples,  25,  120 

In  general,   25,  120 

Lessee,  25,  120 

Recorded  title,  25,  120 

To  whom  land  is  taxed,  25,  120 

Unrecorded  title,  25,  120 

Vendee  in  possession,  25,  120 

Who  is  owner,  25,  120 
Parks  and  public  squares,  2  5 ,  94 
Parol  Evidence,  2  5 ,  339 

Action  against  collector,  25,  339 

In  behalf  of  taxpayer  to  controvert 
list,  2  5 ,  339 

Return,  25,  339 

What  admissible,  25,  339 
Particular  districts,  see  infra,  MUNIC 

IPAL  Taxation. 
Partnership,  17,  919;  25,  119 

After  dissolution,   17,919 

Assessment  of,  i  7,  920 

Branch  business,  i  7,  920 

License,  1 7 ,  920 

Listing  and  taxing,  i  7,  919 

Principal  place  of  business,  i  7,  920 

Privilege  tax,  17,  920 

Taxing  firm  as  an  independent  owner, 

17,919 
Where  listed  and  taxed,  17,  919;   25, 

152 
Where  partners  lived  in   same  town, 

17,919 
Wrong  name,  i  7,  920 
Partnership  Property 

Place  of  Taxation,  17,  919;  25,  152 

Actual  situs,  25,  153 

Examples,  25,  152,  153 

In  general,  25,  152 

Interest  of  a  partner  at  his  domicil, 

25,  152 
Place  where  business  is  carried  on, 

25.  152 
Party  In  Interest 

Redemption,  25,  412 
Payment,  2  5 ,  278 

Absence  of  legal  duress,  6,  86 
As  to  redemption,  see  infra.  Redemp- 
tion. 
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TAXATION— Co»i"rf 
Payment — Confd 

Cases    illustrating     involuntary    pay- 
ments, 6,  86 
Cases  illustrating  voluntary  payments, 

6,  86 
Effect  of  protest,  6 ,  87 
General  principles  as  to  recovery  when 
payment  is  made  under  protest,  6, 

8S 
Involuntary  payment,  see  infra.  Du- 
ress. 
Legal  tender,  5,  148 
Method  of  payment,  25,  348 
Of  taxes  as  a  prerequisite  to  voting,  6, 

271 
Payment  under  protest,  6,  85 
Refunding  and  recovery  of  taxes  paid, 
see    infra.    Refunding   and   Re- 
covery OF  Taxes  Paid. 
Termination  of  action,  25,  325 
Voluntary,  18,  220;  25,  278 

See  infra.  Refunding  and  Recov- 
ery OF  Taxes  Paid. 
By  Whom  Made,  2  5 ,  279. 
Agent,  25,27 

As  between  owners  of  different  es- 
tates, z  5,  281 
Assignee   for  benefit  of  creditor, 

25,  282 
Co-owner,  25,  279 
Co-tenant,  25,  279 
Executors  and  administrators,  25, 

282 
Generally,  2  5 ,  279 
Mandamus  to  compel  tax  collector 

to  accept  payment,  25,  281 
Mortgagor,  2  5 ,  281 
Payment  by  any  person,  25,  279 
Reimbursed     by   party    primarily 

liable,  25,  280 
RigTit  to  contribution  of  co-tenant, 

2  5 ,  280 
Tenant  for  life,  25,  281 
Trust  property,  25,  282 
Vendee  in  possession,  25,  281 
Demand,  25,  278 
How  long   right   to   make  payment 

continues,  25,  279 
How  made,  2  5 ,  283 
How    notice     may    be     given,    25, 

279' 
Illegal  taxes,  1 8 ,  220 
Mere  threat  to  sell,  18,  222 
Notice,  25,  278 

Officer  threatening  to  execute  war- 
rant, I  8,  221 
Opportunity  to  pay,  25,  278 
Payment  of  another's  taxes  by  mis- 
take, 1 8,  226 
Protest,  I  8,  220 
To  Whom  Made,  2  5 ,  282 

Conditional  payment,  25,  283 
Discharge  of  lien,  2  5 ,  286 
Effect,  25,  286 

Effect  of  misapplication   of   pay- 
ment, 25,  288 
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Effect  of  sale  after  payment,  25, 

287 
How  proved,  25,  285 
Legal  tender,  2  5 ,  284 
Mandamus    to  compel  officer    to 

give  a  receipt,  2  5 ,  284 
Medium  of  payment,  25,  284 
Part  payment,  25,  283 
Payment  defeating  right  to  sell  for 

non-payment,  25,  287 
Payment  in  coin  alone,  25,  285 
Payment    refused   by   tax   officer, 

25,284 
Penalties   and   expenses,    25,   283 
Place    where    payment    must    be 

made,  25,  283 
Presumption  of  payment,  25,  286 
Receipt,  2  5 ,  284 
Receipt  as  proof  of  payment,  25, 

2*85 
Script,  2  5 ,  285 
Tender,  25,  283,  288 
Unconstitutionality  of  statutes,   18, 

22b 
When  payment  should  be  made,  25, 
279 
When   payment  is  held  to  be  involun- 
tary, 6,  86 
When  payment  is  held  to  be  voluntary, 
6,85 
Penalties 

Boards  of  review,  25,  251 
Collector  in  default,  2  5 ,  349 
For  Failure  to  make  List,  25,  206 
Constitutionalit3',  25,  206 
Construction,  25,  207 
Double  penalty,  2  5 ,  206 
Examples,  25,  206,  207 
Failure  to  comply  owing  to  fault  of 

officer,  25,  207 
Imposing     definite    penalties,     25, 

206 
Indictment,  25,  206 
In  general,  2  5 ,  206 
Statutes  multiplying  or  adding  to  the 

tax,  25,  206 
Taking  away  right  of  appeal  or  re- 
view, 25,  206 
Wilfulness,  25,  207 
How  collected,  25,  303 
Imposition  of,  25,  302 

Amount  of  penalty,  2  5 ,  302 

As  punishment  for  fraud  or  evasion, 

25,  302 
Conflict  of  claims,  25,  305 
Constitutionality,  2  5 ,  302 
Doubt  as  to  legality  of  tax,  25,  305 
Equality  and  uniformity,  25,  303 
How    penalties    are    collected,    25, 

303 
In  general,  25,  302 
Legality  of  tax,  2  5,  304 
Non-payment  of  interest,  25,  304 
Notice  and  opportunity  to  be  heard, 

25,302 
Repeal  of  act  by  which  penalty  is 

imposed,  25,  304 
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Retroactive  effect  of  statute,  2  5 ,  304 

When  interest  begins  to  run,  25,  303 

When  penalties  begin  to  run,  25,303 

Judgment  in  action  for  taxes,  25,  330 

•Necessity  of  payment  to  discharge  lien, 

25,  283 
Occupation,    business,    and     privilege 
taxes,  25.  493 
Perjury 

Indictment,  18,  323 
Personal  Property,  see  infra.  Place  of 
Taxation;   Sales;   Things   Taxa- 
ble. 

As  to  the  description  of  personal  prop- 
erty, see  infra.  Roll. 
Primary    liability   of  personalty,  see 
infra.  Sales. 
Persons,  25,  27 
Petition,  25,  187 
Physicians  and  surgeons,  25,  486 
Pilot  regulations,  25,  25 
Pipe  lines,  18,  459  < 

Pipes,  2  5 ,  105 
Place  of  Taxation,  25,  129 
As  Affected  by  Ownership  and  Possession 

25,152 

Corporate  property,  see  Taxation 

(Corporate). 
In  general,  25,  152 
Property  in  hands  of  guardians  and 

conservators,  25,  154 
Property  in  trust,  25,  153 
Property  of  decedents,  25,  154 
Choses  in  action,  25,  151 
Franchise  tax,  25,  155 
In  general,  25,  129 
National  Banks,  16,  187 
Examples,  16,  188 
Non-resident  owner,  16,  187,  188 
Owner's  residence,  16,  188 
Place  of  location  of  bank,  i  6,  187 
Statute  defining  word  "place,"  16, 

187 
Personal  Property,  25,  129,  133 
Actual  situs,  25,  134 
Animals,  25,  139 
Bills  and  Notes,  2  5,  146 

Agent's  residence,  25,  148 

Examples,  25,  146-149 

In  general,  25,  146 

In  hands  of  an  agent,  2  5 ,  147 

Location  of  paper,  25,  147 

Residence  of  the  creditor,  25,  147 
Choses  in  action,  25,  151 
Construction    of    special     statutory 

terms,  25,  144 
Debts,  25,  146 

Bank  deposits,  25,  146 

Domicil  of  creditor,  25,  146 

Domicil  of  debtor,  2  5,  146 

In  general,  25,  146 
Domicil,  see  infra,  Domicil. 
Double  situs,  25,  134 
Double  taxation,  25,  134 
Goods   in   storehouses,  etc.,  25,   144, 

In  general,  25,  133 
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Intangible,  25,  146 
Logs  and  lumber,  25,  141 
Merchandise  or  stock  in   trade,  25, 

144 
Money,  25, 138 
Mortgages,  25,  149 

In  general,  25,  149 

Mortgage  debt  held  by  a  non-resi- 
dent, 25,  149 

Mortgagee   and   land   in  different 
districts,  25,  150 

Situs  of  note  or  bond,  2  5 ,  149 

State  where  land  lies,  25,  150 
Place  of  business,  25,  145 
Property  in  hands  of  agents,  25,  146 
Property  In  Transitu,  25,  142 

Delay,  25,  143 

Examples,  25,  142-144 

In  general,  2  5 ,  142 

When  goods  have  reached  destina- 
tion, 25,  144 
Property  stored,  25,  145 
Property  within    the   state,  25,    144, 

liestdence,  see  infra,  Residence. 

Shares   of  stock,    see    Taxation 
(Corporate). 

Situation,  25,  133 

Situs,  25,  133 

Stock  in  trade,  25,  145 

Tangible  personal  property,  25,  138 

Time  of  location  of  domicil,  25,   134 

Trading,  mercantile,  or  manufactur- 
ing business,  25,  145 

Trees,  25,  142 

Vessels,  25,  140 

Water  crafts,  2  5,  140 
Poll  taxes,  25,  155  ' 

Power  of  state,  25,  129 
Real  Property,  25,  130 

Corporate  property,  25,  130 

County,  25,  130 

Examples,  25,  131 

In  general,  25,  130 

Land  Lying  In  Anotlier  District,   25, 
130 

In  absence  of  constitutional  pro- 
Visions,  25,  131 
Land  situated  in  more   than   one 

district,  25,  131 
Power  of  state  to  allow  taxes  on, 

25,  130 
Where  there  is  doubt  in  which  dis- 
trict land  lies,  25,  131 
Whether  it  may  be  taxed,   25,  129 
Land  Lying  in  Two  Districts,  25,  131, 
132 

Examples,  25,  132,  133 
Taxed  as  a  whole  in  one,  25,  132 
Taxed    at    the    residence    of   the 
owner  or  tenant,  25,  132 
Non-resident,  25,  130 
Place  where  land  is  situated,  25,  130 
Question  one  of  fact,  25,  131 
School  district,  25,  130 
Subdivision  of  state,  25,  130 
Town,  25,  130 
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TAXATION— Co«rrf 
Felice  Power  Distlngulslied  trom,  25,  20 

Examples,  25,  20,  21 

In  general,  25,  20 

Interstate  commerce,  2  5 ,  29 

Tax  founded  upon  each  power,  2  5 ,  20, 
21 
Poll  Tax,  25,  100 

Capitation 

Meaning  of  the  term,  2,  728 

Citizenship,  25,  101 

Constitutional  provision,  25,  100 

Definition  of  poll,  2  5 ,  100 

Equity  and  uniformity,  25,  loi 

Exemptions,  25,  loi 

Place  of  taxation,  25,  155 

Prohibition,  25,  loi 

Residence,  25,  loi 

Road  labor,  25,  622 

Services  or  labor,  25,  loi 

United  States  constitution,  25,  loi 
Poor  and  Poor  Laws 

Taxation  for  the  support  of  the  poor, 

25,95 
Powers  of  EquaJlzation,  ^6,  117 
In  Illinois,  26,  117 
In  Iowa,  26,  118 
In  Kansas,  26,  iiS 
In  Michigan,  26,  118 
In  Minnesota,  26,  118 
In  Mississippi,  26,  118 
In  Missouri,  26,  118 
In  Nebraska,  26,  118 
In  New  York,  26,  118 
In  Rhode  Island,  26,  118 
Power  to  submit  questions  to  popular 

vote,  6,  281 
Power  to  Tax,  2  5 ,  18 

See  z»/?-a.  Constitutional  Restric- 
tions. 
Eminent  Domain  Distlngulslied  Crom,  2  5, 
18 

Constitutional  requirements,  25,  20 
Examples,  25,  18-20 
In  general,  25,  18    • 
Part  of  public  burden,  25,  19 
Special  compensation,  2  5 ,  19 
Extent  and  nature,  2  5 ,  18 
Police  Power  Dlstlngnlsbed  from,  25,  20 
Examples,  25,  20,  21 
In  general,  25,  20 

Tax  fQunded  upon  each  power,  25, 
20,  21 
Presumption  as  to  prompt  payment,  i  g, 

76 
Priority  in  insolvency,  1 1 ,  220 
Privileges  and   immunities,   see   infra. 
Equal  Privileges  and  Immunities. 
Privilege  taxes,  see  infra.  Occupation, 

Business,  and  Privilege  Taxes. 
Process,  25, 116 

Constitutional  restrictions,  25,  117 
In  general,  25,  116 
Permission  to  enter  suits,  25,  117 
Unsuccessful  party,  25,  117 
Process  of  Law 

Trial  by  jury,  25,55 
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Prohibition,  25,  465 

Collection  of  taxes,  19,  274 
Property,  see  infra.  Things  Taxable. 
Detention  of  ;properiy,  see  infra.  Sum- 
mary Proceedings.  • 
To  -whom   taxed,   see   infra.    Upon 

Whom  Imposed. 
Of  boom    companies  taxable  as   real 

estate,  :4,  475 
Subject  to  dower,  5,  907 
Property  tax,  25,  17,  18 
Protest 

Payment  under,  2  5 ,  468,  472 
Publication  of  notice  to  redeem,  see   in- 
fra. Redemption  from  Tax  Sales. 
Publication  of  delinquent  list,  25,  337 
Publication  of  notice  of  sale  of  realty,  see 

infra.  Sales. 
Public  buildings,  2  5 ,  94 
Public  Drains 

Assessments  in  excess  of  benefits  con- 
ferred, 6,  8 
Laws 

Constitutionality  of ,  6,6 
Public  Lands,  25,  1 1 1 

Certificate  withheld,  25,  113 

Certification,  25,  112 

Condition  precedent,  25,  112 

Conditions,  25,  113 

Conflicting  claims,  25,  112 

Equitable    titles     in     purchaser,     25, 

III 
Exemption  of  lands  on  railroad,  25, 

173 
Improvements  upon  public  lands,  25, 

114 
Indian  lands,  25,  114 
In  general,  25,  109 
Land  not  identified,  25,  11 1 
Lands  sold  on  credit,  25,  113 
Possession  and  claim  of  title  to  public 

lands,  25,  114 
Private  interests  in  government  lands, 

25,  114 
Propertj'  used  for  commercial  purposes, 

25i  "4 
Title  withheld,  25,111 
Where  no  title  has  passed,  25,  113 
Where  patent  is  issued,  25,  113 
Public  moneys,  2  5 ,  107 
Public  Officers,  25,  106 
Against  Tax  Officer  1 

Trespass 

Entering  persons  not  liable  to  be 
taxed,  25,477 
Taxpayers'  Remedies  Against  Public  Of- 
ficers, 25,  474 

Acts  done  in  the  exercise  of  discre- 
tionary authority,  25,474 

Errors  in  assessment,  2  5 ,  474 

Exceeding  jurisdiction,  2  5 ,  475 

Ministerial  acts,  25,  475 

Official  liability  in  general,  25,  474 

Omissions  of  duty,  25,  475 

Personal  liability,  25,  475 

Strict  compliance  with  statute,  25, 
476 
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Trespass,  25,  477 
Assessment,  25,  477 
Assessor's  want  of  authority,  25, 

477 

Entering  persons  not  liable  to  be 
taxed,  25,  477 

Examples,  25,  477,  478 

Excessive  assessment,  25,  477 

For  action   against   collector,  25, 
478 

In  general,  25,  477 

Overvaluation,  25,  478 

Uncertified  roll,  25,  478 
Trespass  on  the  Case,  25,  478 

Against  assessors,  2  5,  478 

In  general,  2  5,  478 

Trover,  2S.  479 
Want  of  ordinary  care  and  skill,  25, 

475 
Public  Property,  see  infra.  Things  Tax- 
able. 

Municipal  Taxation,  2  5 ,  604 
County  property,  25,  605 
Examples,  25,  604,  605 
General  rule,  25,  604 
Public   land  granted   to  private   com- 
pany, 9,  60 
Public  Purposes,  3,  741 ;  6,  10 

Municipal  and  corporate  purposes,  see 

infra.  Municipal  Taxation. 
Eminent  domain,  25,  89 
Federal  jurisdiction,  25,  89 
Incidental  benefit  to  the  public,  25,  88 
Presumption  in  favor  of  legislative  ac- 
tion, 25,  89 
Purpose  Must  Be  Public,  2  5 ,  87 

General  rule  of  construction,  25,  88 
Question  of  law  or  fact,  25,  89 
What  Purposes  Are  or  Are  Not  Public, 

25,  90.97 

Aid  of  individuals,  25,  97 

Amusements,  25,  97 

Bounties,  25,  96 

Bridges,  25,  90 

Canals,  25,90 

Charities,  25,  95 

Construction  of  harbors,  25,  91 

Electric  light,  25,  92 

Expenses  not  yet  incurred,  2  5 ,  94 

Fire  apparatus,  25,  93 

Gas,  2  5 ,  92 

Highways,  25,  90 

In  general,  2  5 ,  90 

Manufacturing  enterprise,  25,97 

Market  house,  25,  92 

Normal  schools,  25,95 

Park  lands,  2  5,  94 

Payment  of  debts,  25,  93 

Pensions,  25,  95    ' 

Piers,  25,  91 

Private  schools,  25,  95 

Public  buildings,  25,  94 

Public  health,  25,  93 

Railroads,  2  5 ,  90 

Reclamation  of  lands,  25,  91 

Schools,  25,  94 

Support  of  the  poor,  2  5 ,  95 
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Swamp  lands,  25,  91 
Water,  25,  93 
What  purposes  are  public,  25,  90 
Public  Works,  25,  100 

Not  within  district,  25,  100 
Railroads,  25,  170 
Purposes   of  Taxation,  see  infra.  Public 
Purposes. 

Must  Benefit  Locality  Taxed,  2  5 ,  98 
Apportionment,  25,  99 
Benefit   principally   to    locality,   25, 

98 
Expenditure  not  made  in  district,  25, 

100 
In  general,   25,  98 
Public  Improvements,  25,  100 
Public  work  not  erected  in  district, 

25,  100 
What    will    justify    interference    of 

courts,  25,  TOO 
Whether  each  taxpayer  must  be  ben- 
efited, 25,  99 
^tiasi  municipalities,  see  infra.  Munic- 
ipal Taxation. 
Question  of  Law  and  Fact 
Domicil,  25,  138 
Residence,  25,  137 
Whether  purposes  public,  25,  89 
Quorum 

Boards  of  equalization  and  review,  25, 
247 
Railroads,   see  Municipal  Aid;  Taxa- 
tion (Corporate). 
Taxation  in'aid  of,  25,  90,  91 
Whether  taxable,  25,  170 
Railways 

Whether  taxable  as   real  property,  25, 

105 
Rate  of  taxation,  see  infra.  Constitu- 
tional Restrictions. 
Real  Property,  see  infra.  Place  of  Tax- 
ation ;  Things  Taxable. 

As  to  the  description  of  real  property, 
see  infra.  Roll. 

Sale,  see  infra.  Sales. 
Reassessment,  2  5 ,  447 

Assessment  invalid  as  to  part,  25,  447 

Conclusiveness,  25,  447 

Curative  act  of  legislature,  25,  447 

Defective  law,  2  5 ,  447 

Examples,  25,  447,  448 

Inadequate  assessment,  25,  447 

In  general,  25,  447 

Irregular  assessment,  25,  447 

Omitted  property,  25,  448 

Review,  25,  448 

Statutory  provisions  for,  25,  447 

Stay  of  proceedings,  25,  447 

Transfer  of  property,  25,  447 

Unauthorized  assessment,  25,447 

Valuation,  2  5,  448 
Receipt 

As  proof  of  payment,  25,  285 

Duty  of  collector  to  give,  19,  11 15 

Mandamus  to  compel  collector  to  give, 
25,284 

Parol  evidence,  19,  1117 
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TAXATION— CoB^V 
Keoelvers,  20,  80;  25,  126 

Placing  property  in  hands  o£  receiver, 
2  5 ,  302 
Eecelvers  of  BaHroads 
Priority  of  Claims  for  Taxes,  20,  436 
Distinction  between  tax  on  franchises 

and  on  property,  20,  437 
Examples,  20,  436-438 
In  general,  20,  436 
Judicial  costs,  20,  436 
Lien  of  the  state,  20,  436 
Mode  of  collection,  20,  437 
Restriction   on   mode   of   execution, 
2  o,  438 
Receiver  to  collect  taxes,  20,  80;  25,  126 
Reclamation  of  land,  25,  91 
Record,  see  infra.  Certiorari  ;  Roll. 
As  evidence,  25,  323 
Boards  of  equalization  and  review,  see 
infra,  EqUALIZATlON  AND  REVIEVir. 

Sales,  25,  396 
Bedemption  from  Forfeiture,  2  5,  407 
Infants,  25,  407 
In  general,  2  5 ,  407 
Lunatics,  2  5 ,  407 
Non-residents,  25,  407 
Special  provisions,  25,  407 
Who  may  redeem,  25,  407 
Bedemption  from  Tax  Sales,  25,  408 
Amount,  25,  424 

Assignee  of  purchaser,  25,  435 

Costs,  25,  424 

Examples,  25,  424-426 

Illegal  costs,  25,  425 

Improvements,  25,  425 

In  general,  25,  424 

Items  barred  by  statute  of  limitations, 

25.  425 
Paying  over  less  than  whole  amount, 

25,425 

Required  for  redemption,  25,  424 

Taxes   paid   subsequent  to   redemp- 
tion, 25,  426 

Taxes  paid  subsequent  to  sale,  25, 
426 
Assignmen.t   of   right  to   redeem,  25, 

411 
At  common  law,  25,  409 
Changing  the  remedy,  25,  410 
Compliance  with  statutes,  25,  409 
Computation  of  time,  26,6,  12 
Constitutional  provisions,  25,  409 
Construction   of   redemption   statutes, 

23,  416;  25,  410 
Contract  right,  25,  409 
Definition,  25,  408 
Effect  of,  25,  411 
Entrv  on  record,  25,  412 
Equity,  25,409 

Essential  act  to  redemption,  25,  411 
Evidence,  25,435 

Certificate,  25,  435 

In  general,  25,  435 

Proof,  25,  435 

Redemption  books,  25,  435 

Tender  and  payment,  25,  435 
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Impairing  obligation  of  contract,  3 ,751 ; 

25,  410 
Implied  right  to  redeem,  25,  409 
Inchoate  right,  25,  413 
Invalid  sales,  25,  40S 
Law  Governing  the  Bight,  2  5 ,  410 

Change  in  law  after  sale,  25,  410 

Changes  in  relation  to  the  remedy, 
25,410 

Impairing  obligation  of  contract,  25, 
>  410 

Law  at  time  of  assessment,  25,  410 
Mode  of  redemption,  25,  411 
Nature  of  the  right,  25,  411 
Notice  of  intention  to  redeem,  25,  412 
Notice  of  redemption,  25,  412 
Notice  to  Bedeem,  25,  426 

Affidavit  of  Service  and  Publication, 

2  5>433 

By  whom  affidavit  may  be  made, 

2S.  434 
Examples,  25,433-435 
Requisite  to  tax  deed,  2  5 ,  434 
Statutory  provisions,  2  5 ,  433 
What  affidavit  must  state,  25,  424 
With  whom  filed,  25,  433 

Aiiiount  due,  25,432 

Condition  precedent,  2  5 ,  427 

Contents,  25,  430,  431 

Deed  before  expiration  of  time  named 
in  notice,  25,  427 

Deed  without  notice,  25,  427 

Description  of  land,  25,  431 

Ejectment,  25,  427 

Evidence,  25,  435 

Expiration  of   the  tiriie  to   redeem, 

2  5 .  431 
Form- and  contents  of  notice,  25,426 
Fullness,   25,  431 
Generally,  25,  426 
General  requisites,  2  5 ,  430 
Including  more  than  one  tract,  25, 

431 
Insufficient  notice,  25,  432 
Name  of  owner,  25,  431 
Preciseness,  25,  430 
Publication,  2  5 ,  432 

Compliance    with    statutory   pro- 
visions, 2  5 ,  433 

Examples,  2  5 ,  432,  433 

Intervals,  25,  433 

Newspapers,  25,  433 

Personal  service  in  lieu  of,  25,  432 

Statutory  provisions,  26,  432 
Service,  2  5 ,  428 
Stating  for  what  land  was  sold,  25, 

431 
Statutory  requirements,  25,  426 
Strict  compliance,  25,  427 
To  Whom  Given,  2  5 ,  428 
Corporation,  25,  428 
Death  of  owner,  25,  428 
In  general,  25,  428 
Occupant,  2  5 ,  429 

Examples,  25,  429,  430 
Facts   insufficient   to   constitute: 
possession,  25,  429 
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In  general,  25,  429 

Person  in  possession,  25,  429 

Presumption    that   owner   is   in 

possession,  25,429 
What  will  constitute  occupancy, 
25,  429 

Owner,  2  5,  428 

Parties  interested,  25,  428 

Partnership,  25,-430 

Person   in   whose   name  assessed, 

2  5,  430 

Writing,  25,  431 
Offer  to  redeem,  25,  412,  421 
Origin  of  the  righf,  25,  409 
Payment,  25,  411 
Payment  and  Tender,  25,  421 

Collusive  lender,  25,  421 

Costs  after  tender,  25,  421 

Effect,  25,  421 

Equitable  redemption,  25,  424 

Evidence,  25,  431; 

Fraud  of  officer,  25,  423 

Fraud  of  purchaser,  25,  424 

In  general,  25,  421 

Kind  of  money  required,  25,  422 

Mistake  of  officer,  25,  423 

Officer  withholding  money,  25,422 

Tender  not  continuous,  2  5,  421 

Tender  of  less    than  whole  amount, 

25.4-1 
To  whom  made,  25,  422 
When  dispensed  with,  25,  423 
Payment  to  public  officer,  25,  412 
Penalty  for  purchase  of  tax  purchaser's 

interest,  2  5,  408 
Period  for  Redemption,  25,  418 

After  expiration  of  time  limited,  25, 

418 
In  general,  25,  418 
Issuing  deed,  25,  419 
Persons  Under  Disability,  25,  419 

Examples,  25,  420 

Extension  of  time,  25,  419,  420 

Infant    not   the   owner  at  time  of 
sale,  25,  420 

Infants,  25,  420 

In  general,  25,  419 

Insane  persons,  25,  420 

Married  women,  25,  420 

Right  to  redeem  during  disability, 
25,  420 

Statutes,  25,  420 
Sale  appearing  of  record,  25,  419 
Statutory  provisions,  25,  418 
Waiver  of  Requirements  as  to  Time, 

25,419 

By  public  officer,  25,  419 
By  purchaser,  25,  419 
When  time  begins  to  run.  25,  418 
Purchaser  with  another  title,  25,  4x1 
Remedies,  25,  435 

Bill  to  redeem,  25,  435 
Compliance  with  statute.  25,  436 
Examples,  25,435,  436 
Foreclosure  of  redemption  right,  25, 

436 
Inequity,  2 5 ,.435 
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In  general,  25,  435 
Injunction,  25,  436 
Mandamus,  25,  436 
Recovery     of    redemption    money 
where  sale  was  void,  25,  436 
Rents  and  profits,  25,  411 
Statutory  steps  necessary   to   redemp- 
tion, 25,  412 
Sunday,  26,  12 
Tender,  25,  411 
Title  of  purchaser,  25,  411 
Who  May  Redeem,  25,  412 
Agents,  25,  413 
Cestui  que  trust,  25,  413 
Equitable  owner,  25,413,  414 
Equitable  right,  25,  413 
Examples,  25,  413-418 
Executors  and  administrators,  2  5,413 
Guardian,  25,  413 

Holder  of  power  of  attorney  ,25,  414 
Holders  of  undivided  estates,  25,417 
Husband  and  wife,  2^,  414 
Inchoate  right,  25,  413 
In  general,  25,  412 
Judgment  creditor,  25,  414 
Legal  right,  25,  413 
Lessee,  25,  414 
Mortgagee,  15,819;  25,415 
,  Outstanding  paramount  title,  25,413 
"  Owner,"   25,  412 
Part  Owners,  25,  416 

Attempt  to  purchase  on  part  of  co- 
owner,  25,  417 
Contribution,  25,  417 
Examples,  25,  416-418 
Infants,  25,  417 
In  general,  2  5,  416 
"  Party  in  interest,"   25,  412 
Possession   undercolor  of  title,  25, 

413 

Purchaser  at  sheriflF's  sale,  25,  414 

Right  in  possession,  25,  413 

Statutes,  25,  412 

Stranger,  25,  416 
In  general,  25,  416 
Payment  to  public  official,  25,  416 
Payment  to  purchaser,  25,  416 
Whether   a   payment   defeats   (he 
owner's  right,  25,  416 

Title  of  person  redeeming,  25,^15 

Trustee,  25,  413 
Refunding  and  Recovery  of  Taxes  Paid,  2  5 , 

465 

Action  against  collector,  25,  473 

Action  against  county,  town,  or  mu- 
nicipality,  25,  472 

Against   whom    action  may   be  main- 
tained,  25,  472 

Assumpsit,  25,472 

Collected  by  distress,  25.  471 

Complaint,  25,  474 

Definiteness  of  protest,  25,  472 

Demand  for  repayment,  25,  472 

Duress,  2  5 ,  468 
Examples,  25,  469 
Levy  and  sale,  25,  469 
Necessity  of  actual  duress,  25,  46S 
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TAXATION— Co»/'rf 
Refunding  and  Recovery  of  Taxes  Paid — 

Contd 

Duress — Cont'd 
Protest,  2  5 ,  468 
Threats  of  sale,  25,  469 
To  clear  title,  25,  469,  470 
Warrant  in  Ihe   nature  of  an  execu- 
tion, 25,  469 
What  constitutes,   25,469 

Illegal  taxation,  25,  472 

In  Illinois,  25,  465 

In  Indiana,  2  5,  465 

In  Iowa,  25,  466 

In  New  York,  25,  466 

Interest,  2  5 ,  474 

Irregular  taxes,  25,  470 

Limitation  of  action,  25,  474 

Mistake,  25,  467 

Necessity  of  proceedings  to  set  aside 
assessment,  25,  472 

Overvaluation,  25,  472 

Protest,  25,  468,472 

Redemption  by  owner,  25,  471 

Statutory  provisions  for,  2  5 ,  465 

Taxes  partly  legal  and  partly  illegal, 

25,  472 
Taxpayers'  neglect  to  pursue  remedies, 

2  5 ,  472 
The  general  doctrine,  2  5 ,  467 
To  clear  title  to  real  estate,  25,  470 
Voluntary  payment,  25,  468 
Whether   redemption   constitutes  vol- 
untary payment,  25,  471 
Whether  taxes  can  be  recovered  in  ab- 
sence of  statute,  25,  465 
Without  legal  duress,  25,  467 
Regulation  of  Commerce,  see  infra.  In- 
terstate Commerce. 
In  general,  16,  276 
Religious  societies,  see  itifra,    Exemp- 
tions. 
Remainderman  and  Life  Tenant,  1 3 ,  213 ; 
25,  122,  123,  281 
Apportionment,  13,  214 
Distinction     between     annuities     and 

gifts  of  income,  13,  215 
Doweress,  13,  213 
Examples,  13,  213,  214 
Ordinary  taxes,  13,  213 
Tax  sale,  13,  214 
Trustee's  liability,  13,  215 
Remedies,  see  infra,  Redemption  from 

Tax  Sales. 
Remedies   against    defaulting  collector, 

see  iitfra,  Collectors. 
Remedies  for  Erroneous  and  Illegal  Taxa- 
tion, 25,  445.456 
Abatement,  25,  456 
Appeal,  2  5 ,  456 

Certiorari,  see  infra,  Certiorari. 
Refunding     and     recovery    of    taxes 
paid,   see  infra.   Refunding   and 
Recovery  of  Taxes  Paid. 
Remedies  of  tbe  State,  2  5 ,  445 
Amendments  to  statutes,  25,  445 
By  legislative  action,  25,  445 
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Correcting  informal  assessment,  25, 

445 
Cure  of  defects  by  retrospective  leg- 
islation, 25,  445 
Essential  omissions,  2  5 ,  446 
Jurisdictional  defects,  25,  ^46 
Power  of  legislature,  25,  445 
Reassessment,  25,  447 

Assessment  invalid  as  to  part,  25, 

447 
Conclusiveness,  25,  447 
Curative  act  of  legislature,  2  5 ,  447 
Defective  law,  25,  447 
Examples,  25,  447,  448 
Inadequate  assessment,  25,  447 
In  general,  25,  447 
Irregular  assessment,  25,  447 
Omitted  property,  25,  448 
Review,  25,  448 
Statutory  provisions  for,  25,  44'j 
Stay  of  proceedings,  2  5 ,  447 
Transfer  of  property,  25,  447 
Unauthorized  assessment,  25,447 
Valuation,  25,  448 

Repeal  of  validating  act,  25,  446 

Void  acts,  25,  446 

Want  of  an  assessment,  25,  446 

Want  of  valuation,  25,  446 
Remedies  of  tbe  Taxpayer,  2  5 ,  448 

See  infra,  Replevin. 

Certiorari,  see  infra.  Certiorari. 

Compliance  with   statutory  require- 
ment a  prerequisite,  25,  452,  454 

Examples   of  irregularity,    25,   449, 

450 
General  rights  of  the  taxpayer  as  to 

remedies,  25,  448 
Immaterial  errors,  2  5,  449 
Informal  return,  25,  451 
Injunction,  25,  453,  465 
Laches,  25,  455 
Omis.sions  of  personal  property,  25, 

449 
Prohibition.  25,  465 
Provisions     intended    for    the    pro- 
tection of  the  taxpayer,  25,  448 
Provisions  not  for  the  benefit  of  the 

taxpayer,  25,  448 
Remedies  against  public  officer,  see 

infra.  Public  Officers. 
Resort  to  ordinary  methods  first,  25, 

452 
Return,  25,  451,  454 
Valuation,  25,  452 
Waiver  of  rights,  2  5,  455 
Removal  of  taxpayer,  25,  294 
Repeal  of  Statute 

Assessment,  25,  193 
Levy,  25,  192 
Replevin 

Against  collector,  25,  343 
Property  Seized  for  Taxes,  20,  1071 
Act  of  congress,  20,  1073 
Affidavit     that    property    was     not 

seized  for  taxes,  20,  1071 
Constitutionality  of  the  la w,  2  o,  1071 
Examples,  20,  1071-1073 
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In  general,  20,  1071 

Property  taken  for  a  fine,  20,  1073 

Property  that  of  third  person,  20, 1072 

Reason  of  the  rule,  20,  1071 

Tender  after  action  brought,  20,  1072 

Tender  of  taxes,  20,  1072 

Void  tax,  20,  1071 

Warrant  not  void   upon  its  face,  20, 

1071 
Warrant  void  upon  its  face,  20,  1071 
Residence,  25,  137 

Farm  lying  in  two  counties,  25,  137 
In  general,  25,  137 
Question  of  law  or  fact,  25,  138 
Two  places  of  residence,  25,  137 
Res  judicata,  2  i,  278 

Restriction  of  rights^   see   infra.   Sum- 
mary Proceedings. 
Setroactive  Effect 

Exemptions,  25,  159 
Betroactive  Statute,  2  3 ,  453 
Lien  of  taxes,  25,  268 
Statutes  imposing  penalties,  25,  304 
Betum,  25,  451 
As  Evidence,  2  5 ,  338 

Compliance    with     requirements    of 

law,  25,  338 
For  the  taxpayer,  25,  339 
Of  the  delinquency  of  the  tax,  25, 

339 

Of  the  validity  of  the  tax,  25,  338 
Parol  evidence,  25,  339 

As  prerequisite  to  application  for  abate- 
ment,, 2  5,  454 

As  prerequisite  to  certiorari,  25,  453, 

455 
As  prerequisite  to  remedies,  25,  451 
Certiorari,  see  infra.  Certiorari. 
Delinquency,  25,  334 

Amendment,  25,  338 

Authentication,  25,  337 

By  whom  authenticated,  2  5 ,  338 

By  whom  made,  25,  338 

Compliance  with  statutory  form,  25, 

336 
Copy  of  assessment  roll,  2  5,  335 
Effect  of  failure,  25,  335 
In  general,  25,  334 
•     Mandatory  nature  of  provisions,  25, 

•      337 

Necessity,  25,  334 

Prerequisite  to  action,  25,  334 

Prerequisite  to  sale,  2  5 ,  334 

Publication,  25,  337 

Return  of  delinquent  list,  25,  336 

Statutory  requisites,  2  5 ,  336 

To  whom  return  is  made,  2  5 ,  338 

Verification,  25,  337 

What   must   appear    in    delinquent 
list,  25,336 
Obligation  of  taxpayer,  25,  451 
Sales,  25,  396 
Warrants,  25,  333 

Extension  of  warrant,  2  5 ,  334 

In  general,  25,333 

Necessity,  25,  334 

Time  for  return,  25,  334 
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Return  of  assessment,  see  infra,  As- 
sessment. 

Review,  see  infra,  Equalization  and 
Revievst. 

Road  labor,  see  infra.  Highway  Dis- 
tricts AND  Street  and  Highway 
Taxes. 

Roads,  see  infra.  Highway  Districts 
and  Street  and  Highway  Taxes. 

Roll,  25,  210 

See  infra,  Valuation. 
As  evidence,  25,  323 
Authentication,  25,  231 

Amendment,  25,  234 

Compliance  with  statute,  25,  231,232 

Cure  of  irregularities,  2  5 ,  234 

Delegation,  25,  233 

Effect  of  defects  in   authentication, 

24,  231.  232 
Examples,  25,  231-234 

Failure  of  assessor  to  annex  certifi- 
cate, 25,  231 

Form  of  affidavit  or  certificate,  25, 
232 

In  general,  25,  231 

Majority  of  assessors,  2  5,  233 

Necessity  of  written  certificate,  25, 
232 

Oath  and  affidavit,  25,  231,  232 

Omissions,  25,  232 

Presumption  of  authentication,  25, 

234 
Signature,  2  5 ,  231 
Substantial  compliance,  25,  233 
Use  of  original  form  when  amended 

by  statute,  25,  232 
Validity  of  assessment,  25,  231 
Verification  by  oath,  25,  231 
Whether  provision  directory  or  man  - 

datory,  2  5,  233 
Columns,  25,  211 
Contents  generally,  25,  210-2(2 
Designation  of  Person  Taxed,  25,  212 
See  infra.  Upon  Whom  Imposed. 
Agent,  25,  214 
Assessment   in   the   alternative,   25, 

214 
Certainty,  25,  212 

Effect  of  wrong  designation,  25,  213 
Estates  of  deceased  persons,  25,  216 
Executor  or  administrator,  25,  214, 

216 
Immaterial    mistake    in    name,   25, 

215 
In  general,  25,  212 
In  order  to  hold  taxpayer  personally, 

25,  212 

Joint  tenants  and  tenants  in  common, 

25,  215 
Material  mistakes,  25,  216 
Name   by  which    party  is  generally 

known,  25,  216 
Party  against  whom  the  property  is 

to  be  listed,  25,  212 
Party  primarily  liable,  25,  212 
Presumption  that  the  owner  was  un- 
known, 25 ,  214 
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TAXATION— CoBi'rf 
EoU— Co»/'rf 
Designation  of  Person  Taxed — Cont'd 
Statutes  providing  that  assessment  to 
wrong  person  shall  not  be  invalid, 

25,213 
Trustee,  25,  214 
Undivided  realty  of  deceased  person, 

25,  216 
Unknown  owners,  25,  119,  213,  214 
Designation  of  Property  Taxed 

Compliance  with  statute,  25,  217 
Description  of  Personalty,  25,  218 
Articles    not   subject  to   taxation, 

25,  218 
Classification,  25,  218 
Examples,  25,  218 
Gross  valuation,  25,  21S 
Specific  description,  25,  218 
Description  of  Realty,  25,  218 
Abbreviations,  25,  220 
Arrangement     by    columns,     25, 

220 
Description    by   number   of  acres, 

25,  222 
Description  in  a  grant  or  conTCy- 

ance,  25,  219 
Distinct  and  Separate  Parcels,  25, 
222 

Adjacent  lots,  25,  223,  224 
Assessment  of  lots  owned  with 

those  not  owned,  25,  223 
Blocks  in  cities,  2  5 ,  224 
Divided  single  tract,  25,  223 
Examples,  25,  222-224 
Failure  to  observe  requirement, 

25,  223 
Government  lands,  25,  223 
In  general,  25,  222 
Lots  in  cities,  25,  222 
Necessity  of  separate  assessment, 

25,  222 
Two  or  more  lots  used  as  one, 

25,  223 
Unimproved  lands,  25,  223 
Unoccupied  lands,  25,  223 
Examples,  25,  218-222 
Extrinsic  evidence  to  aid  in  identi- 
fication, 25,  220 
In  general,  25,  218 
Metes  and  bounds,  25,  222 
Necessity,  25,  218 
Part  excepted  from  assessment,  25, 

221 
Particular  names,  25,222 
Part  of  certain  lot  or  tract,  25,320 
Reference  to  government  surveys, 

25,  221 
Reference  to  plats,  25,  221 
SufBciency,  25,  219 
Sufficient  to   enable    surveyor    to 
identify  property,  25,  319 
General  requirement,  25,  217 
Resident  and  non-resident  lands,  25, 

217 
Seated  and  unseated  lands,  25,  aiy 
Validity  of  assessment,  25,  218 
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Extending  the  Taxes,  25,  230 

Date,  25,  231 

Delegation  of  duty,  25,  231 

Effect  of  failure,  25,  230 

In  general,  25,  230 
Form,  25,  210,  211 
Formal  errors  or  omissions,  25,  212 
Necessity,  25,  210 

Order  and  number  of  columns,  25,  211 
State,  county,  and  town  taxes,  25,  210 
Two  rolls,  25,  210 
Unintentional     omission     of     taxable 

property,  25,  211 
Whether  the  omission  of  taxable  prop- 
erty vitiates  Ihe  whole  tax,  25,  21a 
Rural  Lands,  15.  1013;  25,605 

See  infra.  Municipal  Taxation. 
Sec  Local  Assessments. 
Sales,  25,  367 

Bill  to  remove  clouds,  2,  309 
Cash,  25,  394 
Certificate,  25,  399 

As  evidence,  25,  400 

Description,  2  5,  400 

Examples,  25,399-403 

Fraud,  25,  402 

Infirmities  in,  25,  403 

Necessity,  25,  399 

Recitals,  25,  400 

Rights  carried  by  certificate,  25,  4*1 

Rights  of  assignee,  25,  403 

Time  of  execution,  25,  400 

Whether  negotiable,  25,  401 
Competition  at  Sale,  25,  391 

Agreement  to  bid  jointly,  25,  393 

Arrangement   between    officer    and 
purchaser,  25,  392 

Combination  among  purchasers,  25, 

393 
Fraud  of  others,  25,  394 
Inadequacy  of  price,  25,  392 
In  general,  25,  391,  392 
One  acting  as  agent  of  two  persons, 

25.394 
Preventing    attendance    of    bidders, 

25.  392 
Subsequent  purchaser  for  value,  25, 

394 

Vitiating  sale,  25,  393 
Conduct  of  sale,  25,  381 
Confirmation,  2  5 ,  39S 

Court,  25,  399 

Degree,  25,  399 

Fraud  of  purchaser,  2  5 ,  399 

Necessity,  25,  398 

Who  may  oppose  confirmation,  2  5 , 

39S 
Forfeited  lands,  25,  404 
Forfeiture 

Action  against  purchaser,  2  5 ,  407 
Fraud,  25,  394 
Highest  bidder,  25,  396 
Illegal  and  ExcesslTe  Taxes  and  diargec, 

25.387 

Constitutionality  of  statutes,  25,  3^ 
De  minimis  non  curat  lex,  2  5 ,  389 
Locating  part  sold,  2  5 ,  388 
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Omitting  back  taxes,  25,  391 
Part  of  tax  illegal,  25,  387 
Recitals  differing,  2  5 ,  390 
Sale  for  sum  in  excess  of  tax  costs, 

25,388 

Statute  providing  that  sale  shall  not 
be  void,  2  5 ,  390 

Validity  of  sale,  25,  387,  388 

Void  for  excess,  2  5 ,  389 
Judgments  as  prerequisite,  25,  313 
Notice 

Personal  property,  25,  367 

Real  Property,  2  5 ,  372 
Amount  of  tax,  25,  372 
At  public  auction,  2  5 ,  374 
Compliance  with  prerequisites,  2  5 , 

374 
"Delinquent,"  25,  380 
Description  of  premises,  25,  374 
Description  of  property,  25,  372 
Effect  of  error  or  omissions,   25, 

374 
Errors  invalidating  sale,  25,  374- 

376 
Examples,  25,  372-381 
In  general,  25,  372 
Kind   and  purpose  of  the  tax,  25, 

373 

Name  of  owner,  25,  374 

Necessitj',  25,  _372 

Notice  to  mortgagee,  25,  380. 

Notice  to  tenants  in  common,  25, 
380 

Place,  25,  373 

Posting,  25,378,379 

Posting  written  notice,  25,  380 

PuWlcatlon  of  Notice,  25,  376 
In  general,  25,  376 
Length  of  time,  2  5 ,  376 
Once  a  week,  25,  378 
Proof  of  publication,  25,  377 
Several  languages,  25,  378 
Sufficiency,  25,  376,  377 
Supplement,  25,  378 

Public  place,  2 5,  378 

Questions  of  law  and  fact,  2  5 ,  380 

Sufficiency  of  description,  25,  374- 
376 

That   the  sale  will   be  public,  25, 

373 
Time,  25,373 
Time  of  posting,  25,  379 
Vague  and  uncertain  descriptions, 

25,375 
Year  for  which  assessed,  25,  372 
Omitting  taxes,  25,  391 
Parcels  of  Land,  2  5,  386 
Adjoining  parcels,  25,  387 
Designated    portion    sold     by    metes 

and  bounds,  25,  387 
Examples,  25,  386,  387 
Following  assessment  list,  25,  386 
Parcels  assessed  asanentirety,2  5,387 
Sale  en  masse,  25,  3S6 
Sale  of  undivided  interest  in  land,  25, 

387 
Payment  of  tender,  2  5 ,  287 
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Personal  Property,  25,  367 
Adjournment  of  sale,  25,  367 
Indefinite  adjournment,  25,  367 
Keeping  property  for  redemption,  2  5 , 

367 
Mandatory  provisions,  25,  367 
Notice  of  time  and  place  of  sale,  25, 

Officer  purchasing   at   his  own  sale, 

25,  367 
Separate  parcels,  2  5  ,  367 
Time  of  sale,  2  5 ,  367 
Proper  Officer,  2  5 ,  383 
Effect,  25,383 
Examples,  25,  383,  384 
In  Arkansas,  24,  384 
In  Pennsylvania,  25,  384 
Sale  by  other  than  proper  officer,  25, 

383 
Statutes,  25,  383 
Quantity  to  Be  Sold,  2  5 ,  384 

Constitutionality  of  statutes,  25,  385 
In  the  absence  of  statute,  25,  384 
Least  quantity   purchaser  is  willing 

to  take,  25,  385,  386 
Limitation  of  officer's  power,  25,384 
Mandatory  nature  of  provisions,  25, 

38s 

Parcels  of  land,  25,  385,  386 

Restriction  to   quantity  requisite    to 
pay  sum  due,  25,  385 

Sale  of  whole  tract,  25,  385 
Real  Property,  2  5 ,  368 

Distinction  between  tax  and  assess- 
ment, 2  5 ,  370 

Implied  power  to  sell,  25,  369 

Municipalities,  25,  368 

Notice,  2  5 ,  372 

Amount  of  tax,  25,  372 
At  public  auction,  2  5 ,  374 
Compliance  with  prerequisites,  25, 

374 
"  Delinquent,"  25,  380 
Description   of  premises,    25,374 
Description  of  property,  2  5 ,  372 
Effect  of   error  or  omissions,  25, 

374 
Errors  invalidating  sale,  25,  374- 

376 
Examples,  2  5  ,  372-3S1 
In  general,  25,  372 
Kind  and  purpose  of  the  tax,  2  5 , 

373 

Name  of  owner,  2  5 ,  374 

Necessity,  25,  372 

Notice  to  mortgagee,  2  5,  380 

Notice  to  tenants  in  common,  25, 
380 

Place,  2  5 ,  373 

Posting,  25,  378,  379 

Posting  written  notice,  25,  380 

Publication  of  Notice,  25,  376 
In  general,  25,  376 
Length  of  time,  25,  376 
Once  a  week,  25,  378 
Proof  of  publication,  25,  377 
Several  languages,  25,  378 
^'ol.II. 
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TAXATION— Co«<'rf 

Sales — Cont'd 
Real  Property — Cont'd 
Notice — Cont'd 

Publication  of  Notice — Cont'd 
Sufficiency,  25,  376,  377 
Supplement,  25,  378 
Public  place,  25,  378 
Qiiestions  of  law  and  fact,  25,  380 
Sufficiency  of  description,  25,  374- 

376 
That  the  sale  will  be  public,  25, 

373 
Time,  25,  373 
Time  of  posting,  25,  379 
Vague  and  uncertain  descriptions, 

25,  375 
Year  for  which  assessed,  25,  372 
Power  to  sell,  25,  368 
Primary  Liability  of  Personalty,  2  5 ,  370 
Enjoining  sale  of  lands,  25,  370 
Evidence   of   attempt  to    subject 

personalty,  25,  371 
In  general,  25,  370 
Property  lost  through   negligence 

of  officer,  25,  371 
Return,  25,  371 
Setting  aside  sale,  2  5,  370 
When  not  necessary,  25,  372 
Who  may  take  advantage  of  right, 

25,  371 

Retrospective  operation  of  grant  of 
power,  25,  370 

Unequivocal  grant  of  power,  25,  369 
Record,  25,  396 
Redemption,  see  infra.  Redemption 

FROM  Tax  Sales. 
Report,  25,  396 

Affidavit,  25,  396 

In  general,  2  5 ,  396 

Mandatory  nature  of  provisions,   25, 

396 
Statutory  provisions,  25,  397 
Return,  25,  396 
Return  of  delinquency,  25,  334 
Statutes  authorizing  strictly  construed, 

2  3 ,  395 
Terms  of  Sale,  2  5 ,  394 
Cash,  25,  394 
Highest  bidder,  25,  396 
Surplus  funds,  2  5 ,  395 
Whether  credit  invalidates  sale,  25, 

396 
Time  of  Sale,  2  5 ,  381 
Adjournment,  25,  383 
Adjournment  from  day  to  day,  2  5 , 

383 

Examples,  25,  381,  383 

In  general,  25,  381 

Sale  before  default,  25,  382 

Validity,  2  5 ,  381 

Where  statute  is  silent,  2  5 ,  382 
Who  may  purchase,  see  Tax  Titles. 
Savings  Banks,  2  i ,  739 
Examples,  2  i,  740 
In  general,  2  i ,  739 
Taxing  deposit  twice,  2  i ,  739,  740 
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Tax  to  the  banks,  2  i ,  740 
Tax  to  the  depositors,  2  i,  740 
School  Districts  and  School  Taxes,  25,  611 
Assessment,  25,  613 

By  whom  made,  25,  613,  614 

Compulsory  taxation,  25,  614 

Exemptions,  2  5 ,  614 

In  general,  2  5 ,  613 

Manner  of  making,  25,  614 

Mere  irregularities,  25,  615 

Notice,  25,  613 

Property  subject  to,  25,  613 

Restraining  officer,  25,  614 

Valuation,  25,  613 
Compulsory  taxation,  25,  614 
Constitutional  authority,  25,  612 
Control   of  voters  or   taxpayers,    25, 

612 
Exemptions,  25,614 
In  general,  25,  611 
Legitimate   exercise  of  taxing  power, 

25,611 
Limitations,  2  5 ,  615 

Collections,  25,  615 

Compensation  of  collector,  25,615 

Distribution,  25,  615 

Restrictions,  2 5 ,,615 
Municipal  power,  25,  611 
Power,  2  1 ,  804 

Power  expressly  conferred,  25,  611 
Power    not    expressly    conferred,    25, 

612 
Restraining  assessments,  25,  614 
Submission  to  popular  vote,  25,  613 
Schools,  25,  94,  95 

See  infra.  Exemptions. 
Alteration  of  district,  2  i ,  786 
School  funds,  2  i ,  840 
Seated  and  unseated  lands,  25,  128 
Seated  Lands 

Assessment,  25,  217 
Secondary  Evidence 

Record  of  levy,  25,  197 

Record    of    proceedings   of   boards   of 

equalization  and  review,  25,  264 
Seizure,  see  infra,  Summary  Proceed- 
ings. 
Service  of  Process 

Action  for  taxes,  25,  318 
Set- Off,  2  2,  243,  245;  25',  13 

Action  against  collector,  2  5 ,  352 
Action  for  taxes,  25,  325 
Ships  and  Shipping,  25,  140 
In  general,  25,  140 
Municipal  taxation  of  vessels,  25,603 
Place  of  Taxation,  2  5 ,  140 

At  domicil  of  owner,  25,  140 

Examples,  25,  140,  141 

Home  port,  25,  140 

Point     where     vessel     temporarily 
touches,  25,  141 

Question  of  law  or  fact,  25,  140 

Situs,  25,  140 

Taxable  in  one  of  several  places,  25, 
141 
Taxation  of  vessels,  2  5 ,  102 
Signature  to  warrant,  25,  297 
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SlnMng  Fund  Taxes,  2  5 ,  579 
Continuation  of  tax,  25,  580 
Payment  of  floating  indebtedness,  25, 

580 
Power  conferred    upon   municipality, 

25,  579 
Sleeping  Cars 

Interstate  commerce,  25,40 
Sold  and  conveyed,  25,  173 
Soldiers,  i  5,  428 

Liability  for,  i  5,  428 
Pay  and  allowances,  15,428 
Personal  property,  15,  429 
Real  estate,  15,  429 
Special    taxes,    see    infra,    Municipal 

Taxation. 
Specific  Performance 

Tax  lien   as  defect  in  vendor's   title, 
22,  951 
Specific  taxes,  25,  17 
Speculations 

By  collector,  25,  348 
State,    see    infra.    Distribution    and 
Disposition  of  the  Avails  of  Tax- 
ation. 
State  obligations,  2  5 ,  103 
State   taxation,    see    infra.    Power    to 

Tax. 
Statute  of  Limitations 

Action   by  taxpayer  to   recover  illegal 

taxes,  2  5 ,  474 
Action  for  taxes,  2  5 ,  326 
Statutes 
Constitutional  Provisions  Requiring  tbat 
Subject  Shall  Be  Expressed  in  Title, 
2  3 ,  258 
Collection   of  municipal  taxes,   23, 

260 
Examples,  23,  258-260 
General  titles,  23,  258 
In  general,  23,  258 
Insufficient  titles  relating  to  taxation, 

2  3 ,  260 
License  cases,  2  3 ,  260 
School  taxation,  23,  257 
Sufficient  titles  relating  to  taxation, 
23,  258-260 
Constitutional  provisions  that  statutes 
shall  contain  no  more  than  one  sub- 
ject, 23,  276 
Construction,  23,  395,  403:  25,  77,  79 
Local  assessments,  23,  395 
Statutes  authorizing  tax  sale,  23,  395 
Statutes   delegating   power   to   levy 

taxes,  2  3 ,  395 
Strict  construction,  23,  395 
Mandatory  or  directory,  23,  464 
Repeal  of  statutes,  23,  508 
Steamboats  owned  by  railroads,  25,  171 
Stocks,  see  Taxation  (Corporate). 
Street  KaUways 

License  Fees  Exacted  by  Municipality, 
23, lOOI 

Authority  of  municipality,  23,  looi 
Certain  fees  for  each  car,  23,  1002 
Impairing  value  of  franchise,  23, 1002 
In  general,  23,  looi 
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Percentage  of  earnings,  23,  1002 
Reasonable  fees,  23,  1002 
Reasonableness,  23,  1003 
Vested  right,  23,  1002 
Whether   taxable  as  real  property,  25, 

105 
Streets 

As  to  hightoay  districts  and  street  and 

high-aiay  taxes,  see  infra.  Highway 

Districts  and  Street  and  High- 
way Taxes. 
Submission  to  Popular  Vote,   see   infra. 
Municipal  Taxation. 
School  districts,  25,  613 
Submission    to    the    people,  see  infra  ^ 

Municipal  Taxation. 
Subrogation,  24,  274 

Creditor  paying  taxes  on  debtor's  prop- 
erty, 24,  249 
Incumbrancer  who  pays  taxes,  24,  274 
Purchaser  at  void  tax  sale,  24,  257 
Tax  collector  advancing  money  to  pay 

taxes  of  delinquent,  24,  247 
Succession,  see  Succession  Taxes. 
Conflict  of  laws,  24,  435 
Conversion,  24,  435 
Summary  Proceedings,  25,  299 
Against  Collector,  2  5 ,  354 

Applicability,  25,  357 

Certificate  of  amount  due,  2  5 ,  355 

Collector  out  of  office,  25,  358 

Concurrent  remedies,  25,  358 

Construction,  25,  357 

Due  process  of  law,  25,  356 

Examples,  25,  354-356 

Hearing,  25,  357 

Imprisonment,  25,  355 

In  general,  25,  354 

In  whose  name  action  is  brought,  25, 
358 

Judgment,  25,  360 

Conclusiveness,  25,  360 
Payment  of  judgment,  25,  360 
What  judgment  must  show,  2  5 ,  360 

Limited  defenses,  25,355 

Mandamus,  25,  356 

Motion  or  order  to  show  cause,2  5,  354 

Nature,  25,  356 

Notice,  25,  357 

Official  bond,  25,  358 

Parties,  25,  359 

Penalties,  25,  355 

Procedure,  25,  359 

Proof  of  delinquency,  25,  357 

Provisions  for,  2  5 ,  354 

Removal  from  office,  25,  355 

Subrogation,  25,  355 

Trial  by  jury,  2  5 ,  356 

Validity,  25,  356 

Warrant  of  distress,  25,  354 

What  can  be  recovered,  25,  359 

Where  collector  was  not  authorized 
to  compel  payment,  25,  358 
Appeal,  25,  300  ^ 

Arrest  and  Imprisonment,  25,  310 

Arrest,  how  made,  25,  311 

Constitutionality  of  statutes,  25,  310 
Vol.  II. 


Taxation. 


INDEX-DIGEST. 


Tazation. 


TAXATION— Co«i;'rf 

Summary  Proceedings — Cont'd 
Arrest  and  Imprisonment — Cont'd 
Discharge  in  bankruptcy,  25,  311 
In  absence  of  statute,  25,311 
In  general,  2  5,  310 
Necessity  of  warrant,  25,  311 
Where  delinquenthas  sufficient  goods 
to  satisfy  tax,  25,  312 
Compliance    with   law    appearing  on 

face  of  proceeding,  2  5 ,  300 
Constitutionality,  25,  299 
Construction  of  statutes,  2S,  299 
Detention  of  Property,  25,  301 
Decedent's  estate,  25,  301 
Direction     that    debtor     shall     pay 

taxes,  25,  301 
Placing  taxable  property  in  hands  of 

receiver,  2  5 ,  302 
Right  to  detain  property,  2  5 ,  301 
Different  kinds  of  summary  methods, 

2  5 .  301 
Due  process  of  law,  2  5 ,  299 
Imposition  of  Penalties,  2  5  ,  302 
Amount  of  penalty,  25,  303 
As  punishment  for  fraud  or  evasion, 

25,302 
Conflict  of  claims,  25,  305 
Constitutionality,  25,  302 
Doubt  as  to  legality  of  tax,  25,  305 
Equality  and  uniformity,  25,  303 
How  penalties  are  collected,  25,  303 
In  general,  25,  302 
Legality  of  tax,  2  5,  304 
Non-pa^'ment  of  interest,  25,  304 
Notice  and  opportunity  to  be  heard, 

2  5 ,  302 
Repfeal  of  act  by  which  penalty  is 

imposed,  25,  304 
Retroactive  effect  of  statute,  2  5 ,  304 
When    interest   begins   to   run,    25, 

303 
When   penalties  begin   to  run,    25, 

303 

Nature,  25,  299 

Restriction  of  Rights,  2  5 ,  305 

Constitutionality  of  statute,   25,  306 

In  general,  2  5 ,  305 

Recording  conveyances,  25,  306 

Right  to  sue,  25,305 

Right  to  vote,  25,  305 

Seizure,  Levy,  or  Distress  of  Property 
25,  306 

See  infra,  Sales. 
Bona  fide  purchaser,  2  5 ,  309 
Compliance  with  the  law,  25,  309 
Constitutionality  of  statutes,  25,306 
Discretion  of  collector,  25,  309 
Each  parcel  liable  for  its  own  taxes, 

25.  307 
Execution,  25,  306 
Exhaustion  of   personalty  fir'st,  25, 

308 
Formalities,  25,  309 
Forthcoming  bond,  25,  310 
How  much  property  may  be  taken, 

25.  309 
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In  general,  25,  306 
Law  governing  attachments  and  ex- 
ecutions, 2  5 ,  309 
Levy  as  satisfaction  of  the  tax,  25, 

310 
Levy  upon  goods  of  one  to  pay  taxes 

on  another's  property,  25,  308 
Necessity  of  actual  custodj'  of  col- 
lector, 25,  309 
Non-resident's  property,  25,  309 
Presumption  of  ownership,  25,  308 
Property  in  hands  of  law,  25,  309 
Propertj'  of  the  person  in  possession, 

2  5 ,  308 
Property  subject  to  seizure,  25,  307 
Seizure    of    personalty     to     satisfy 
taxes  on  realty,  25,  307 
Strict  compliance  with  statute,  2  5 ,  299 
When  no  particular  form  is  prescribed, 

2  5 1  301 
Surety,  see  infra.  Collectors. 
Surrender  of  fo-wer,  see  infra.  Waiver 

OR  Relinquishment  of  the  Power. 
Tax 

Distinguished  from  license,  13,  532 

Tax  deeds,  see  Tax  Titles. 
Taxes  and  Taxation  Defined,  25,11 

Taxation,  25,  12 

Taxes,  25,  11 
Taxes  Distinguished  from  Debts,  25,  12 

Action  of  debt,  25,  13 

Bankruptcy,  2  5 ,  14 

Contract  obligation,  25,  12 

Examples,  25,  12-14 

Federal  taxes,  25,  13 

Impairing  the  obligation  of  contracts, 
25,  14 

Imprisonment  for  debt,  25,  14 

In  general,  2  5,  12 

Interest,  25,  13 

Set-oif,  25,  13 

Whether  assignable,  25,  14 
Taxes  in  kind,  24,  17 
Tax  Liens,  see  infra.  Lien  op  Taxes. 

Bill  to  remove  clouds,  z,  309 
Tax  roll,  see  infra.  Roll. 
Tax  sales,  see  infra.  Sales. 
Telegraphs  and   telephones,   see   Tele- 
graphs AND  Telephones. 
Tenants  in  common,  1 1 ,  1081 
Tender,  2  5 ,  288 

See  infra,  Redemption   from  Tax 
Sales. 
Territories,  2  5 ,  962 

Federal  property,  25,  958 

Immunity  from  taxation,  25,  958 

National  banks,  25,  964 

Power  of  legislature,  25,  963 

Public  lands,  2  5 ,  963 

Railroads,  25,  963 
Theaters,  25,  18 

See  Theaters. 
Things  Taxable,  25,  100 

See  infra.  Exemptions;  Income 
Taxes;  Poll  Tax,  and  see  Taxa- 
tion (Corporate). 

Abstract  books,  25,  102 
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As  to  subjects  of  ?nunicipal  taxation^ 

see  infra,  Municipal  Taxation. 
Instrumentalities  of  GoTerninent,  3 ,  739 ; 

25,  106 

See  infra,  Public  Property. 

Custom  houses,  25,  107 

Examples,  25,  106-109 

Federal  taxation  of  state  agencies,  3 , 

739 

Income  derived  from  United  States 
securities,  25,  108 

Income  of  employee,  25,  107 

In  general,  25,  106 

Investment  to  avoid  taxation,  25,  108 

Loans,  3,  739",  2 S.  108 

National  banks,  3,  739 

National  bank  notes,  16,  191;  25,  107 

Offices,  25,  106 

Ownership  not  in  government,  25, 
107 

Private  property  employed   by  gov- 
ernment, 25,  107 

Property   of  agent   of   government, 
25,  107 

Property  used  as  means  of  govern- 
ment, 3,  739;  25,  107 

Public  debt  of  state,  3,  739;  25,  109 

Public  moneys,  25,  107 

Public  officers,  3,  739;  25,  106 

Stamp  law,  3 ,  739 

State  banks,  3,  739;  25,  109 

Telegraphic   messages  sent  by  gov- 
ernment, 25,  108 

Treasury  notes,  2  5 ,  107 
Legal  process,  25,  116 
Licenses,  25,  102 
Personal  Property,  25,  102 

Bank  deposits,  25,  104 

Claim  for  damages,  2  5 ,  104 

Credits,  2  5 ,  104 

Debts,  25,  102 

Easements,  25,  103 

Incorporeal  rights,  25,  103 

Mortgages,  25,  102 

Obligation  for  the  payment  of  money , 

25,  103 
Obligations  of  an  estate,  25,  103 
Stock,  see  Taxation  (Corporate). 

Promissory  notes,  25,  116 

Property,  25,  loi 

Public  Property,  25,  109 

As  soon  as  ownership  is   changed, 

25,  no 
Certificate  withheld,  25,  113 
Certification,  25,  112 
Condition  precedent,  25,  112 
Conditions,  25,  113 
Conflicting  claims,  25,  112 
Equitable  title  in  purchaser,  25,   in 
Held  in  trust  for  state,  25,  109 
Improvements  upon  public  lands,  25, 

In  absence  of  express  provisions,  25, 

109 
Indian  lands,  25,  114 
In  general,  25,  109 
Land  not  identified,  2S,  m 
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Lands  sold  on  credit,  25,  113 
Possession  and  claim  of  title  to  pub- 
lic lands,  25,  114 
Power  of  state  to  tax,  2  5 ,  109 
Private  interest  in  government  lands, 

25,  114 
Property  in  trust  for  United   States, 

25,  no 
Property  used   for  commercial   pur- 
poses, 25,  114 
Title  withheld,  25,,  in 
Upon  transfer  of  ownership,  25,  no 
When  property  ceases  to  be  taxable, 

25,  no 
Where  no  title  has  passed,  25,  113 
Where  patent  is  issued,  25,  113 
Whether   within    the    term    "  prop- 
erty," 25,  109 
Railroads,  25,  170 
Real  Property,  2  5 ,  104 
Bridges,  25,  105 
Examples,  25,  104-106 
In  general,  25,  104 
Lease  for  ninety-nine  years,  25,  106 
License,  25,  106 
Mining  claims,  25,  106 
Mortgages,  25,  106 
Pipes  and  mains  for  water,  2  5 ,  105 
Railway,  25,  105 
Street  railways,  25,  105 
Title,  25,  104,  105 

What  included  under  "property   in 
lands,"  25,  105 
Vessels,  25,  102 
Time  for  application  to  board  of  equali- 
zation and  review,  25,  243 
Time  -when  lien  attaches,  see  infra,  Lien 

OF  Taxes. 
Title 

Tax  titles,  see  Tax  Titles. 
Tolls  distinguished  from,  25,  16 
Tonnage  Duties,  3 ,  703 ;  25,  43 

Health  and  inspection  laws,  25,  46 
How  tonnage  duties  are  estimated,  2  5, 

44 
Imposition  not  for   revenue  purposes, 

25,  46 
Impositions   graduated  by  the  size  of 

tonnage,  2  5 ,  45 
Intercourse    between    ports     in    same 

states,  2  5 ,  46 
Intercourse  between  ports  of  different 

states,  25,  46 
Internal  commerce,  2  5,  46 
License  fees   for    maintaining   ferries, 

25,47 
Ownership  of  vessel,  25,  46 
Penalties,  2  5,  45 

State  prohibited  from  levying,  25,  43 
Steamboats,  25,  46 

Substantially  a  duty  of  tonnage,  25,44 
Taxes  on  vessels  owned  by  citizens  of 

the  state,  25,  46 
Test  to   determine  whether   a  duty  is 

tonnage  dutj-,  25,  45 
Tolls  charged  for  the  improvement  of 

river,  2  5 ,  47 
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Tonnage  Duties — Cont'd 
Tonnage  distinguished  from  pilotage, 

25,45 
Tonnage  distinguished  from  wharfage, 

2  5,45 
Vessels  in  coasting  trade,  25,  46 
What  are  tonnage  duties,  2  5,  43 
What  included  within  the  prohibition, 

25,44 
Treasurer's  default,  25,  440 
Treasury  notes,  25,  107 
Treaties,  2  5,  71 

Congressional  legislation  repugnant  to 

treaty  stipulations,  25,  71 
State  laws  repugnant  to  treaty  stipula- 
tions, 25,  71 
Trespass 

Against  Tax  Officer,  2  5 ,  477 
Assessment,  25,  477 
Assessor's  want  of^ authority,  25,477 
Entering    persons    not   liable    to    be 

taxed,  25,  477 
Examples,  25,  477,  478 
Excessive  assessment,  1 5 ,  477 
For  action  against  collector,  25,478 
In  general,  25,  477 
Over-valuation,  25,  478 
Uncertified  roll,  25,  478 
On  tbe  Case 

Against  tax  officers,  25,  478 
Examples  of  when  case  will  lie,  25, 
478 
Trial  by  Jury 

Summary  process  against  collector,  25, 

356 
Trover 

Against  collector,  25,  479 

Examples  of  when  trover  will  lie,  25, 

479 
Trusts  and  Trustees,  27,  164 
Assessment,  25,  214 
Double  taxation,  25,  68 
Payment  of  taxes  by  trustee,  25,  282 
Place  of  Taxation,  25,153 

As  though  trustee  were  owner,  25, 

IS3 

Fund  in  charge  of  court,  25,  153 

In  general,  25,  153 

Several  trustees,  25,  153 

To  the  beneficiary,  25,  153 
Redemption,  25,  413 
To  whom  trust  property  is  taxed,  25,124 
Turnpi:kes,  27,  330 

Right  to  Aid  from  Taxation,  2  7 ,  330 

Authority  of  legislature,  27,  330 

Donations,  27,  330,  332 

Examples,  27,  330-332 

Right  to  invest  in  stocks,  27,  330 
Uniformity,   see   infra,   EquALiTY    and 
Uniformity. 

Federal  constitution,  25,  22 
Federal  taxation,  25,  21,  22 
Intoxicating  liquors,  1 1,  608 
Uniformity  and  Equality 
Apportionment,  25,  184 
Commutations,  25,  199 
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Local  assessments,  25,  502,  504 
Meaningof  "uniform operation,"  3,697 
United  States,  see  infra,    CoNSTiTU- 

TioNAL  Restrictions. 
United  States  securities,  25,  108 
Unknown  owners,  25,  119,  213,  214 
Upon  Whom  Imposed,  25,  117 
Aliens,  25,  118 
Citizenship,  25,  118 
Corporations,  25,  118 
General  principles,  25,  117 
Indians,  25,  118 
In  general,  25,  118 
Insane  persons,  25,  118 
Minors,  25,  118 
Non-residents,  25,  118 
Person  owning  property,  25,  118 
Person  transacting  business,  25,  118 
Property  to  Whom  Taxed,  25,  119 

See  infra,  Roll. 

Common  estate,  25,  123 

Deceased  person's  property,  25,  125, 

Dower,  25,  124 

Easements,  25,   123 

Executors    and    administrators,    25, 

12.S 
Generally,  25,  119 
Guardian  and  ward,  25,  126 
Heirs  or  devisees,  25,  125 
Insane  persons,  25,  126 
Landlord  and  tenant,  25,  123 
Life  tenant  and   remainderman,  25, 

119 
Maker  or  holder  of  a  bond  for  title,. 

25,  123 
Money  paid  into  court,  25,  126 
Mortgages,  see  infra.  Mortgages. 
Non-Sesldent  and  Unseated  Property, 

25,  127 

In  general,  2  5,  127 

Personal  property  in  non-resident, 

25,  127 
Resident    and    inhabitant    distin- 
guished, 25,  128 
Seated  and  unseated  lands,  2  5, 12S 
Tax  upon  land,  25,  127 
Who  are  residents,  25,  128 
Non-residents,  25,  127 
Occupancy,  see  infra,  "  Occupied." 
Occupant,  25,  119 
Owner,  25,  119 

Ownership,  see  infra.  Ownership. 
Particular  estates,  25,  119,  122 
Partnership  property,  25,  119 
Property  owned  in  common,  25,  119 
Receivers,  25,  126 
Several  interests  in  the  land,  25,  119 
Tenant  for  life,  25,  119,  122 
Trustees,  25,  124 
Unknown  owner,  25,  119 
Women,  25, 118 
Valuation,  2  5 ,  224 

See  infra,   Equalization  and  Re- 
view. 
Actual  value,  25,  226 
Ad  valorem  tax,  25,  224 
Advantages  of  situation,  25,  226 
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Amount   which   property  would  bring 

at  public  sale,  25,  227 
Assessor's  liability,  25,  239 
Capacity  for  earning  profits,  25,  226 
Cash  value,  25,  225 
Cost  of  property,  25,  226 
Deduction  of  Liabilities,  25,  227 

Bona  fide  debt,  25,  22S 

Compliance  with  statute,  25,  229 

Constitutionality,  25,229 

Corporate  property,  2  5 ,  228 

Debts  due  to  non-resident  creditor, 
25,  229 

Debts   exceeding  value  of  property, 
25,  228 

Debts  exempt  from  taxation,  2  5,  229 

Debts  incurred    to    escape  taxation, 
2  5,  228 

Debt  which    has  been  released,  25, 
230 

Examples,  25,  228-230 

In  general,  25,  227 

In  the  absence  of  statute,  25,  229 

Mortgage  debt,  25,  228 

Non-taxable  credits,  25,  230 

What  are  credits   from  which  debts 
maybe  deducted,  25,  230 
Excessive  valuation,  25,  227 
How  made,  25,  224 
Intentional  overvaluation,  25,  227 
Mode,  25,  225 
New    assessment   where    there   is   an 

overvaluation,  25,  227 
Poll  tax,  25,  224 

Property  with  no  cash  value,  25,  225 
Property  with  no  market  value,  25,226 
Retrospective  legislation,  25,  446 
Right  of  taxpayer  to  dispute,  2  5  ,  452 
Several   interests  in   property.  25,  227 
Specific  tax,  25,  224 
Taxation   by   value,  see   infra,  Con- 
stitutional Restrictions. 
Undervaluation,  25,  227 
Valuable  use,  25,  226 
View  by  the  assessors,  25,  225 
What    property    must   be   taxed    sep- 
arately, 25,  224 
What  to  be  considered   by   assessors, 

25,  226 
When  necessary,  25,  224 
Vendor  and  Purchaser 

Payment  by  vendee  in  possession,    25, 

281 
Payment  of  taxes  and  assessments,  28, 

124 
WIio  Fays  Taxes  and  Assessments,  28,  1 24 

As  between  the  parties,  28,  125 

Examples,  28,  124-127 

In  general,  28,  124 

Lien,  28,  126,  127 

Party  in  possession,  28,  125 

Reimbursements,  28,  126 

Special  provisions,  28,  125 

Statutes   providing  for  levy,   28,125 

Stipulations,  28,  126 

Taxes  previous  to  contract  of  sale, 
28,  126 
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Verification 

As  to  the  authentication  of  tax   rolls, 

see  infra.  Roll. 
Volmitary payment, sec  infra,  Refund- 
ing AND  Recovery  of  Taxes  Paid. 
Vote 

Submission  to  fofular  vote,  see  infra. 

Municipal  Taxation! 
Waiver  or  Eellnquisliinent  of  the  Power, 
25,83 
Clear  expression  of  legislative  will,  25, 

84 
Contract,  2  5 ,  83 
Extension  by  implication,  25,  85 
Necessary  implications,  2  5 ,  84 
Presumption  against  surrender,  25,  85 
Privilege  not  transferable,  25,  86 
Right  of  legislature,  25,  S3 
■Warehouse  owned  by  railroad,  25,  172 
Warraits,  2  5 ,  292 

Annexation  to  assessment  roll,  25,  395 
Authority   of  collector    resting   upon, 

25,  292 
Authorizing  collector  to  take  necessar3' 

steps,  25,  296 
By  whom  issued,  2  5,  294 
Collector's  duty  to  obey.  2  5,  ^93 
Collector's  Liability,  25,  341 

Conformity  with  statute,  2  5 ,  341 

Duty    to    execute    unrecorded    war- 
rant, 25,342,  343 

Good  upon  face,  25,  342 

In  general,  25,  339 

Issuance,  25,  341 

Jurisdiction  of  party  issuing,  25,  341 

Knowledge    of    facts    which    render, 
warrant  void,  25,  342 

Regular  upon  its  face,  25,  341,  342 
Contents,  25,  295 

Compliance  with  statutes,  25,  295 

Immaterial  irregularities,  25,  295 

In  general,  25,  295 

Omission  of  officer's  name,  25,  296 

Taxes  to  be  collected,  25,  295 

Validity,   2  5 ,  295 
Direction,  2  5 ,  296 
Execution,  25,  296 
Extension  of  warrant,  25,  334 
In  whose  name  warrant  runs,  25,  295 
Issuance,  25,  294 

Mandamus  to  compel  issuance,  2  5,  294 
Partaking  of  the  nature  of  execution, 

25,  292 
Presumption    that   officer   issuing   has 

complied  with  law,  25,  294 
Return,  25,333 

Extension  of  warrant,  25,  334 

In  general,   25,  333 

Necessity,  2  5 ,  334 

Time  for  return,  25,  334 
Signature,  2  5 ,  296 

At  beginning  or  end,  25,  297 

By  whom  signed,  25,  296 

Whether    provisions    regarding   are 
mandatory  or  directory,  25,  297 
Two  or  more  warrants,  25,  294 
When  unnecessary,  25,  293 
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TAXATION— Co«;V 

Warrants — Cont'd 

Where  lists   are   directed '  to   be   kept 

separate,  25,  296 
Whether  a  process,  25,  295 
Who  must  issue,  25,  294 

Water  stations,  25,  172 

Water  worlcs,  25,  92 

Whether  "person"   includes   "corpora- 
tion," I  8,  404 

Whether  "taxes ""is  included  in  "debt," 

5,  148 
Women,  25,  118 
TAXATION  (CORPORATE),  25,  624 

As  to  taxation   oj"  foreign  corporations-^ 

see  Foreign  Corporations. 
Municipal  taxes,  see  Taxation. 
Assessment,  25,  629 
Boards  of  EpLualization,  2  5 ,  248 

Exclusiveness  of  authority,  2  5 ,  349 
In  general,  25,  248 
Original  assessments,  25,  248 
Power  strictly  construed,  25,  249 
Standard  of  valuation,  25,  249 
State  board,  2  5,  248 
Capital  stock,  2,  727 
Capital  Stock  Tax,  2  5 ,  638 

Definition  of  Capital  Stock.  2  5 ,  638 
Examples,  25,  641 
Surplus  and  franchise,  25,  641 
Tangible   and    intangible    property, 
25,  641 
Double  taxation,  see    infra,   Double 

Taxation. 
Franchise  distinguished  from  property 

tax,  25,  637 
Interstate  corporations,  25,  644 
Taxability  of  Capital  Stock,  2  5 ,  641 
Distinguished  from  franchise  tax,  25, 

637 
Examples,  25,  642-644 
In  Alabama,  2  5 ,  642 
In  Arkansas,  25,  643 
In  Delaware,  25,  642 
In  Georgia,  25,  642 
In  Illinois,  25,  642 
In  Indiana,  25,  642 
In  Kansas,  25,  642 
In  Michigan,  25,  643 
In  Minnesota,  25,  643 
In  Mississippi,  25,  643 
In  Missouri,  25,  643 
In  Nebraska,  2  5 ,  642,  643 
In  Nevada,   25,  643 
In  New  Jersey,  25,  643 
In  New  York,  25,  643 
In  Oregon,  25,  643 
In  Pennsylvania,  25,  643 
In  South  Carolina,  25,  643 
In  Vermont,  25,  643 
Lien    for    capital  stock    taxes,    25, 

642 
Personal  property,  25,  642 
Stock  invested  in  non -taxable  prop 

erty,  25,643 
Taxable  to  the  corporation,  25,  641 
United  States  security,  25,  643 
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Valuation  of  Capital  Stock,  2  5 ,  644 
Actual  or  par  value,  25,  645 
Examples,  25,644-646 
Foreign  realty,  25,  645 
Indebtedness  considered,  25,  644 
Market  value,  25,  644 
Value  of  capital  stock,  2  3 ,  586 
Chartered  in  two  states,  1 9 ,  797 
Classification  for  taxation,  25,  627 
Collection,  25,  630 
Deduction  of  liabilities,  25,  228 
Definition  of  corporation,  25,  625 
Deposits  in  savings  banks,  4,  272c 
Dividends,  5 ,  744^;  2  5 ,  650 
Capital,  5,  744^ 
Corporation  insolvent,  5,  7441^ 
Corporation  non-taxable,  25,  650 
Definition  of  dividends,  25,  650 
Examples,  25,  650 
Mandamus,  5,  l^^d 
Taxability  of  dividends,  25,  650 
Tax  on  capital  stock  as  measured  by 
dividend,  5,  744^ 
Doing  business,  25,  661 
Double  Taxation,  4,  272c;  25,  666 

Construction  of  statutes  to  prevent,  25, 

667 
Examples,  25,  666-673 
Exemption    of    shares    where    capita! 

stock  is  taxed,  25,  673 
In  general,  2  5,  666 
Injustice,  25,  666 
Power  of  state  to  impose,  2  5 ,  666 
Property  unnecessary  to  operation  of 

the  business,  25,  672 
State  statutes  avoiding,  2  5 ,  673 
Tax  on  capital  stock  and  property,  25, 

672 
Tax  on  capital  stock  and  shares,  2  5, 668 
Tax  on  franchise  and  capital  stock,  25, 

670 
Tax  on  franchise  and  property,  2  5,  670 
Tax  on  property  and  stock,  25,  668 
Equality  and  Uniformity.  2  5 ,  62S 

Corporate  debts  as  distinct  class,  2  5 ,  63 
Corporations  as  a  class  bj'  themselves, 

25,  62 
Discrimination    against   corporation 

property,  25,  63 
Discrimination  in  favor  of  corporation, 

25-  63 
Foreign  corporations,  25,  63 
Whether  corporations  are  within  con- 
stitutional provisions,  25,  56 
Evasions  of,  4,  272S 
Excise,  25,632 
Exemptions,  see  Taxation. 

Kxeviption  of  stock,  see  infra.  Stock. 
Charter  contracts,  impairing  obligation 
of  contracts,  3,  741,  747;  4,   2']2d;  8, 
596;  19,  891-S94;   25,  632 
Consolidation,  4,  274 
Exemption  of  corporation  as  franchise, 

8,596 
Foreign  corporations,  8,  335 
Loss  of  exemption  by  acquiescence  in 

claim  of  right  to  tax,  4 ,  272^ 
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Prohibition  of  exemptions  extending  to 

renewals,  4,  272^ 
Property  Must  Be  Necessary  to  Corporate 

Purposes,  4,  272/ 

Land  held  for  mere  convenience,  4, 
272/ 

Land  held  for  sale,  4,  1'J2f 
Railroads,  4,  272/;  25,  170 

Branch  roads,  25,  172 

Consolidation     of    companies,     25, 

174 
Distinction   between  essential   prop- 
erty and  that  of  mere  convenience, 

25,  171 
Elevators,  25,  172 
Examples,  25,  170-174 
Extent  of  exemption,  25,  170,  173 
Franchises,  4,  272/;  25,  172 
Freight   and  '  passenger   depots,   25, 

172 
Hotels,  25,  171 
Implied  exemption,  25,  170 
In    the   absence   of    express    exemp- 
tions, 25,  170 
Land  not  occupied  by  railroad  com- 
pany, 4,  272/ 
Limited  to  property  which  might  be 
taken  under  power  of  eminent  do- 
main, 25,  173 
Occasionally    used    for    other    pur- 
poses, 25,  173 
Property  not  actuall3'  used,  25,  172 
Public  lands,  25,  173 
Purchase  of  railroad  at  foreclosure 

sale,  4,  274 
Real  estate,  25,  172 
Right  of  way,  25,  172 
Section  houses,  25,  172 
"Sold  and  conveyed,"  25,  173 
Spurs,  25,  172 
Steamboats,  2*5,  171 
Steam  shovels,  25,  172 
Timber  lands,  2  5 ,  172 
Warehouse,  25,  172 
Whether    general    exemption    from 
state  taxes  includes  municipal  tax- 
ation, 4,  272/^ 
Whether  exemption  passes  upon  sale 
of  road ,  19,  766 
Repeal  of  exemption,  4,  272^,  272^ 
Reservation    of  power  to  alter  or  re- 
peal charter  of  corporations,  4,  212, 
2726 
Transfer  of  exemptions,  4,  272^ 
What  exemption  includes  and  excludes, 
4,  272c,  272/,  272^ 
Express  Companies,  7,  582 

Municipal  license,  7,  581 
Foreign  Corporations,  4,  b.'jic;  25,  659 
Corporations  employed  by  federal  gov- 
ernment, 25,  660 
Definition    of  "doing   business,"    25, 

661 
Equality  and  uniformity,  25,  660 
General  principles,  25,  659 
Gross  sum,  25,  660 
Interstate  commerce,  8,  371 ;  25,  66« 
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Liability  to  Taxation,  8,  369 

Corporate   shares    of  non-residL'Olt-', 

8 ,  370 

Fire  insurance  companies,  8    373 

Franchise  taxes  of  railroad  com- 
panies, 8,  374 

General  liability,  8,  369 

General  rule  as  to  regulations  of  in- 
terstate commerce,  8,  371 ;  25,  6C0 

Goods  and  merchandise  in  transpor- 
tation, 8,  371 

Kentuck3'  act,  8,  373 

Licensing  of  foreign  corporations,  8, 

373 
Locomotive  engineers,  8,  372 
Method  of  assessment,  8 ,  369 
Passenger  traffic,  8,  371 
Scope    of    limitations     and     state's 

power,  8,  371 
Sewing  machine  companies,  8,  373 
Statutor3'  liability  of  agent,  8,  371 
Stockholder's   interest   in   shares,  8, 

370 
Taxation   upon   a   diflferent  principle 
than  that  applied  to  domestic   cor- 
porations, 8,  370 
Taxes    upon    receipts    of    telegraph 

companies,  8,  374 
Taxes  upon  rolling  stock,  8 ,  374 
Transmission    of   telegrams,   8,  371, 

372 
Nature  of  taxation,  25,  660,  66 1 
Non-resident  shareholders,  25,  664 
Percentage,  25,  661 
Resident  Sbareliolder,  2  5 ,  663 
Exemptions,  25,  664 
Right  of  state  to  levy  tax,  2  5 ,  663 
Where    corporation    has    paid   state 
taxes,  25,  664 
Retaliatory  legislation,  25,  661 
Right  of  state  to  tax,  25,  659 
Whether  corporations  are  citizens,  25, 

659 
Franchise  Tax,  2  5 ,  630 

Definition  of  franchise,  25,  630 
Sistinguished  from  Property    Tax,   25, 

636 

Necessity  for,  25,  636 

Taxation  of  bank  deposit,  25,  637 

Taxed  according  to  nominal  value, 
25,636 

Taxed   according  to  valuation,    25, 
636 
Double  taxation,  2  5 ,  67 
Excise,  2  5 ,  632 

Exempted  by  contract,  25,  632 
Lien,  25,  635 
Ueasnrement  of  Franchise  Taxes,    25, 

635 

Amountof  capital  stock,  25,  635 
Amount  of  deposits,  25,  635 
By  dividends,  25,  635 
Examples,  25,  635,  636 
Extent  of  business,  25,  635 
Gross  receipts,  25,  635 
Market  value  of  shares,  25,  636 
Stock  actually  paid  in,  25,  636 
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TAXATION  (CORPORATE)— Co«/'rf 

FrancMse  Tax — Cont'd 

National  corporations,  25,  631 
Railroad  companies,  8,  374 
Taxability  of  FranoMsea,  25,  63 1 

Discretion  of  legislature,  25,  635 

Examples,  25,  632-635 

Excise  tax,  25,  632 

Exemption  by  contract,  25,  632 

Franchise  as  property,  25,  631 

In  California,  25,  633 

In  Connecticut,  25,  633 

In  Delaware,  25,  633 

In  Illinois,  25,  633 

In  Indiana,  25,  633 

In  Kentucky,   25,  633 

In  Louisiana,  25,  633 

In  Maryland,  25,  633 

In  Massachusetts,  25,  633 

In  Nebraska,  2  5 ,  633 

In  New  Jersey,  25,  633 

In  New  York,  25,  633 

In  North  Carolina,  25,  634 

In  Pennsylvania,  25,  634 

In  Tennessee,  25,  634 

In  Vermont,  25,634 

Lien  for  franchise  tax,  25,  635 

National  corporations,  25,  631 

Taxability  in  general,  25,  632 

Taxable  for  benefits,  25,  635 
Whether  exempt  under  a  general  ex- 
emption of  the  property  of  the  rail- 
road, 25,  1^2 
Gas  Companies,  8,  1291 
Exemptions,  8,  1291 
The  main  of  a  gas  companj-,  8,  1291 
Whether   machinery   includes   metres, 

gas  pipes,  etc.,  8,  1291 
Income  Tax,  2  5 ,  646 

Definition  of  gross  receipts,  25,  646 

Definition  of  income,  25,  646 

Gross  receipts,  2  5 ,  646 

Income  from  interstate  commerce,  25, 

647 
Net  income,  25,  646 
Indebtedness  Tax,  25,  649 
Construction,  2  5 ,  649 
Examples,  25,  649,  650 
In  general,  25,  649 
Upon  interest  paid  to  bondholders,  25, 

649 
Insurance  companies,  8,  373 
Interstate  Commerce,  4,  272^ 
See  Interstate  Commekce. 
Capital  stock  taxes,  25,  644 
Foreign    corporations,     8,    371;      25, 

660 
Income  tax,  2  4 ,  647 
Railroads,  25,  658 
Rolling  stock,  25,  655 
Taxes  Upon  Privileges,  FrancMses,  Gross 

Receipts,  Capital  of  Corporations,  etc.j 

25.33 

Apportionment  of  taxation  upon 
gross  receipts,  25,  36 

Attempt  by  state  to  evade  constitu- 
tional restrictions,  25,  33,  34 
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Avocations   and   employments    pur- 
sued in  the  state,  25,  34 
Business  itself  outside  the  state,  2  5 ,  35 
Business  relating  to  interstate  com- 
merce, 25,  35 
Franchise   tax   measured   by  capital 

stock,  25,  37 
Franchise  tax  measured  by  gross  re- 
ceipts, 25,  37 
Gross    receipts    derived    from    inter- 
state commerce,  25,  35 
Gross  receipts  earned   partly  within 
and  partly  without  the  state,  2  5 ,  36 
In  general,  25,  33 
Mercantile  agencies,  25,  35 
Relay  of   tax  upon    interstate  com- 
merce, 25,34 
Where   subjects   of  taxation   can  be 

separated.  25,  37 
Where  the  franchise  exists   because 
of  the  interests  of  commerce,  25,34 
Introduction,  25,  624 
Lien  for  capital  stock  tax,  25,  642 
Ketbod  of  Taxing  Corporations,  25,  626 
In  general,  25,  626 
"  Inhabitants,"  25,  627 
Personalty,  25,  626 
"  Persons,"  25,  626 
Realty,  2  5 ,  625 
National  corporations,  25,  631 
National  roads,  25,  657 
Notice  to  redeem,  25,  428 
"  Persons,"  4,  272*;  25,  626 

See  Persons. 
Place  of  Taxation,  4 ,  272f ;  2  5 ,  626 
Capital  stock  tax,  25,  152 
In  general,  25,  152 
Property  of  corporation,  25,  152 
Power   of  state   to   tax   corporations,   4, 

2']2a 
Public  lands  granted  to  company,  g,  61 
Railroads,  25,  650 

Ascertaining  original  cost  of  property, 

4,274 
Consolidated  roads,  25,  658 
Corporation    chartered   in-  two    states, 

19.  797 
County  aid,  25,  659 
Estimate  of  the  proportion  which  line 

in  one  state  bears  to  whole  line,  4, 

274 
Exemptions,  25,  170 

Branch  roads,  25,  172 

Consolidation  of  companies,  25,  174 

Distinction  between  essential   prop- 
erty and  that  of  mere  convenience, 

25,  171 
Elevators,  25,  172 
Examples,  25,  170-174 
Extent  of  exemption,  25,  170,  173 
Franchises,  25,  172 
Freight   and   passenger  depots,   25, 

172 
Hotels,  25,  171 
Implied  exemption,  25,  170 
In  the  absence  of  express  exemptions, 

25,  170 
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Limited  to  property  which  might.be 
taken  under  power  of  eminent 
domain,  25,  173 

Occasionally  used  for  other  purposes, 

25,173 

Property  not  actually  used,  25,  172 

Public  lands,  25,  173 

Real  estate,  25,  172 

Right  of  way,  25,  172 

Section  houses,  25,  172 

"  Sold  and  conveyed,"  25,  173 

Spurs,  25,  172 

Steamboats,  25,  171 

Steam  shovels,  25,  17 

Timber  lands,  25,  172 

Warehouse,  25,  172 
General  method  of  taxing,  25,  650 
Interstate  roads,  25,  658 
Land,  25,  651 
Leased  roads,  25,  659 
National  roads,  25,  657 
Railroads  as  units,  45,  656 
Railroad  tracks,  25,  651 
Realty,  25,  651 
Residence,  25,  656 
Right  of  way,  25,  651 
Roadbed,  25,    651 
RoUing  Stock,  8,  "374;   25,  653-655 

By  cities,  counties,  and  towns,  25,  655 

Considered  as  real  estate,  25,  655 

Generally,  25,  654 

Interstate  commerce,  25,  655 

Personalty,  25,  654 

Separate  purposes,  2  5 ,  654 

Situs,  25,  654 

Sleeping  cars,  25,  656 

Taxed  where  found,  25,  655 
Taxation  in  aid  of,  25,  go,  91 
Taxation   in    proportion   to   length   of 

road  within  district,  25,  651 
Tracks  in  streets,  25,  653 
Unessential  realty,  25,  653 
Union  stations,  25,  659 
Valuation,  25.  657 
Whether  taxable  as  real  property,  25, 

105 

Real  property,  4,  2721: 

Residence  of  corporation,  25,  629 

Residence  of  railroads,  25,  656  , 

Rolling  stock,  see  infra,  Railroads. 

Separate   provisions  for  taxation    of  cor- 
porations, 25,  627 

Shares  of  stock,  see  infra,  Stock. 

Ships  and  shipping,  25,  630 

Sleeping  cars,  25,  656 

State  boards  of  equalization,  25,  629 

Stock,  4,  272^;  8,  370 

See  infra.  Capital  Stock. 
Double   taxation,   see    infra.    Double 
TAXATIO^f. 

Sxemptlons,  25,  177 
Examples,  25,  177-179 
Exemption  of  capital  stock,  25,  179 
Foreign  corporation,  25,  178 
In  general,  25,  177 
License  tax,  25,  179 
Non-resident  stockholder,  25,  178 


Privilege  tax,  25,  179 
Waiver  of  exemption,  25,  179 
Whether   exemption  of  corporation 

extends  to  stock,  25,  177 
Whether    exemption    of    shares    ex- 
empts corporate  property,  25,  178 
Shares  of  Stock 
Place  of  Taxation,  25,  15T 

National  bank  stock,  see  National 

Banks. 
Domicil  of  ov/ner,  25,  151 
Examples,  25,  151,  15: 
Foreign  corporations,  25,  151 
In  general,   25,  151 
Place  of  corporate   residence,   25, 

151 
Special  situs  for  shares,  25,  151 
Seizure  by  tax  collector,  23,  632.  636 
Shares  of  non-residents,   4,  i']2d;  8, 

370;  25,  664 
Tax  collector's  acceptance,  25,  301 
Stockholders,  2  5 ,  662 
Direct  tax,  25,  662 

Non-Resident  Shareholders,   4,  :",id;  8, 
370;  25,  664 

In  Domestic  Corporations,  2  5,  662,  664 
Corporation  property  exempt,  25, 

663 
Distinction  between   capital  stock 

and  shares,  25,  6'i3 
In  general,  2  5 ,  663 
Owner's  residence,  25,  662 
Situs  for  taxation,  25,  662 
Where  corporation  has  paid  a  tax, 
2  5 ,  662 
In  Foreign  Corporations,   25,  663,661; 
Exemptions,  25,  664 
Right  of  state  to  levy  tax,  25,  663 
Where  corporation  has  paid  state 
taxes,  25,  664 
Resident  shareholder,   25,662 
Tax  Collected  from  the  Corporation,  2  5 , 
66s 

Generally,  25,  665 
In  Arkansas,  25,  665 
In  Maryland,  25,  666 
In  Massachusetts,  25,  666 
In  North  Carolina,  25,  666 
In  Vermont,  25,666 
TaxahUity  of  Corporations,  2  5 ,  625 
Constitutional  prohibitions,  25,  625 
Exceptions,  25,  625 
In  general,  25,  625 
Private  corporation,  25,  625 
Telegrafhs   and   telephonies,    see    Tele- 
graphs and  Telephones. 
Union  stations,  25,  659 
Vessels  of  corporations,  25,  630 
TAXED 

Taxed  cart,  3,  20 
TAX  LIENS,  see  Taxation. 
TAX  SALES,  see  Taxation. 
TAX  TITLES,  25,674 
Sec  generally.  Taxation. 
Po-wer  to  sell  land  for  taxes,  see  Taxa- 
tion. 
Tax  sales,  see  Taxation. 
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TAX  TITLES— CoH/'rf 
Acknowledgment  of  Deed,  25,  691,  703 
Acknowledged   deed   as  evidence,   25, 

692 
Formal  inaccuracies,  25,  691 
Recording,  25,  693 
Whether  necessary,  25,  691,  692 
Actions,  see  infra,  Limitation  of  Ac- 
tions. 
Action  to  OlJtaiii  Possession,  2  5 ,  726 
Action  at  law,  25,  726 
Constitutionality  of  statute  authorizing 

forcible  possession,  25,  726 
In  general,  25,  726 
Right  of  peaceable  entry,  25,  727 
Summary  proceedings,  25,  727 
Action  to  Quiet  and  Confirm  Title,  25,  727 
Defenses  of  defendant,  25,  728 
Deposit  of  money  in  court   as  prereq- 
uisite to  defense,  25,  729 
Purchaser   of   undivided    interest,   2  5 , 

728 
Statutes  authorizing,  2  5 ,  727 
Whether  possession  necessary  to  claim- 
ant, 25,  728 
Who    may   oppose    confirmation,    25, 
728 
Action  to   Bemove    Cloud  from   Title,   by 
Owner,  25,  731    ' 
Conditions  of  relief,  25,  735 
Deed  void  for  irregularity,  25,  734 
Deed  void  upon  its  face,  25,  734 
Examples,  25,  731-735 
"He  who  asks  equity  must  do  equity," 

25,735 
In  general,  25,  731 
Possession  by  agent,  2  5 ,  733 
Requisites,  2  5 ,  731-735  \ 

What  tax  deed  will  constitute  a  cloud, 

2  5 .  733 

Whether  complainant  must  be  in  pos- 
session, 25,  732 

Whether  court  of  equity  will  entertain, 

25.731 

Wild  and  unoccupied  lands,  25,  733 
Action  to  Set  Aside  Sale  and  Deed.  25,  730 

By  mortgagee  or  creditor,  2  5 ,  731 

Collateral  attack,  25,  730 

Conditions  of  relief,  25,  735 

Examples,  25,  730,  731 

Grounds,  25,  730 

In  general,  25,  730 

Owner's  right,  25,  730 

Parties  defendant,  25,  730 
Agency 

Wbetber  Agent  May  Acquire  Tax  Title, 

i>375;  25. 711 

Agent  engaged  to  bid,  25,  711 

Agent  taking  title  in  his  own  name, 

25,711 
Attorneys,  25,  711 
Failure  of  principal  to  furnish  funds, 

25,  711 
In  general,  25,  711 
Renunciation  of  agency,  25,  711 


Assignment  of  deed,  25,  691 
Attorney  and  client,  25,  711 
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Bill  to  acquire  title,  see  infra.  Action 

TO  Quiet  and  Confirm  Title. 
Bill  to  remove  clouds,  see  infra.  Action 

to  Remove  Cloud  from  Title. 
By  vrhat  law  governed,  25,  706 
Color  of  Title 
Deed  as,  i,  284,  286;  25,  704 
Adverse  Possession,    i,   284, 286;  25, 
704 

Bona  fide,  25,  705 
Deed  void  on  its   face,  i,  286;  25, 

704 
In  general,  25,  704 
Question  of  lavy  or  fact,  2  5 ,  705 
Quitclaim  deed,  25,  705 
Tax  certificates,  2  5 ,  705 
Constitutionality    of     requirement    that 
per.son  claiming  against  tax  title  shall 
deposit  amount  of  purchase-money,  in 
court,  3,  725 
Date  of  deed,  25,  683 
Deeds,  2  5 ,  675 

Hee   infra.    Action   to    Set    Aside 
Sale  and  Deed. 

As  to  color  of  title,  see  infra.  Color 
OF  Title. 
Acknowledgment,  25,  691,  693.  703 
Acknowledged  deed  as  evidence,  25, 

692 
Formal  inaccuracies,  25,  691 
Recording,  25,  693 
Whether  necessary,  25,  691,  692 
Affidavit    of  service    and    publicatioa, 

25,  434 
As  Evidence,  2  5 ,  694 
At  Common  Law,  2  5 ,  694 

Against  trespasser  or  intruder,  25, 

69s 
Assignment,  25.  695 
Legality  of  sale,  25,  694 
Recital  of  deeds,  25,  694 
Regularity  of  ofBcer's  proceedings, 

25,694 
Under  Statutes,  2  5 ,  695 

Absolute  estate  in  fee  simple,  25, 

700 
Acknowledgment,  25,  703 
Burden  of  proof,  2  5 ,  696 
Competency  of  legislation,  25,  696 
Compliance     with     requisites    of 

statute,  25,  702 
Conclusive  as  to  manner  of  sale, 

25,698 
Conclusive  evidence  of  regularity 

of  sale,  25,  698 
Constitutionality  of  statutes  mak- 
ing deed  conclusive,  25,  698,699 
Deed  invalid  on  its  face,  25,  702 
Deed  to    be   founded   upon   judg- 
ment, 25,  701 
Evidence  of  the  regularity  of  the 

sale,  25,  700 
Execution,  25,  703 
Facts  not  recited,  25,  702 
Prima  facie  evidence  of  facts  re- 
cited, 25,695 
Proof  of  valid  judgment,  25,  701 
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Proof  that  there  has   been  no  re- 
demption, 25,  701 
Rebuttal  bj-  evidence  of  tnaterial 

defects,  2  5 ,  704 
Recital   of  steps  of  which  tlie  deed 

is  not  made  evidence,  25,  702 
Regularity   of   prior    proceedings, 

25,  696 
Sales  for  corporation  tax,  25,  700 
Showing  that  deed  was  made  in 
pursuance  of  authority,  25,  703 
Steps  preliminary  to  sale,  25,  700 
Steps  subsequent  to  sale,  25,  700 
Strict  construction  of  statutes,  25, 

700 
Sufficient  evidence   held   to  mean 
sufficient   prima   facie  evidence, 
2  5 ,  700 
Assignment,  25,  690,  691 
Bill  to  remove  clouds,  2,  309,  310,  311 
By  what  law  governed,  25,  706 
By  Whom  Made,  2  5 ,  675 
Deputy,  25,67s 

Expiration  of  officer's  term,  25,  676 
Implied  power,  2  5,  675 
Presumption  in  favor   of  official  ac- 
tion, 2  5 ,  676 
Production  of  tax  certificate,  25,  677 
Second  and  corrected   deed,  2^,  677 
Certificate  as  prerequisite,  2  5,  677 
Date,  25,  683 

Delivery  and  acceptance,  25,  692 
Descilptiou,  25,  686 
Abbreviations,  25,  687 
Description   fis   in   a  certain  shape, 

25,  687 
Examples,  25,  686-688 
In  general,  25,  686 
Intendment,  25,  688 
Latent  ambiguities,  25,  688 
Location  by  purchaser,  2  5 ,  688 
Parol  evidence,  2  5 ,  688 
Sufficiency,  25,  686-688 
Variance  from  that  in  previous   pro- 
ceedings, 25,  686 
Due  process  of  law,  3,  716 
Executed  before  time  of  redemption, 

2  5 ,  676 
Execution,  25,  691,  693 

Compliance  -with   statutory   require- 
ments, 25,  691 
Deed  as  evidence,  25,  703 
Improper  official  designation,  2  5 ,  692 
In  general,  2  5,  691 
Signing,  sealing,  and  witnessing,  25, 
692 
Issued  before  expiration  of  time  of  re- 
demption, 25,  419 
Notice  to  Kedeem,  2  5 ,  427 

Deed  executed  before  expiration  of 

time  named  in  notice,  25,  427 
Deed  issued  without,  2  5,  427 
Necessity,  25,  427 
Parties,  2  5 ,  689 

Assignee  of  certificate  of  sale,  25, 

690 
Assignee  of  county  or  town,  25,  690 
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Assignment  by  quitclaim  deed,  25, 

690 
Deed  in  name  of  sheriiF,  25,  689 
Deed  in  name  of  state,  25,  689 
Grantee,  25,  690 
Grantor,  25,  689 

Stating  fact  of  assignment,  2  5 ,  £91 
Power   to   make,  and   by    whom    exe- 
cuted, 25,  67s 
Purchaser's  Eight  Thereto,  2  5 ,  677 
Affidavit  of  non -occupancy,  25,  678 
After   expiration  of  redemption   pe- 
riod, 25,  677 
Assignment  of  certificate  of  sale,  25, 

680 
Examples,  25,  677-6S0 
In  general,  25,  677 
Mandamus,  25,  677 

Examples,  2  5,  677-679 

Mandamus  denied,  25,  678 

Purchaser's    right    to    mandamus, 
25,  678 

Second    and    corrected   deed,   25, 
678 
Statutes  requiring  notice  to  occupant, 

25,679 
Statutor3'  limitation   upon  the  right 

to  demand,  25,  679 
Time  for  application,  25,  679 
Recitals,  25,  683 
See  iitfra^  Deeds. 
Conclusions    instead    of    facts,    25, 

68s 
Delinquency,  25,  683 
Effect  of  omission,  25,  683 
Misrecital  of  facts  not  required  to  be 

stated,  2  5 ,  685 
Misrecital  of  time  of  sale,  25,  684 
Notice  or  advertisement,  25,  6S3 
Place  of  sale,  2  5 ,  684 
Required  by  statute,  25,  683 
Showing  authority  to  sell  land,  25, 

685 
Time  of  sale,  25,  684 
Recording,    see    infra.     Recording 

Acts. 
Recording  acts,  20,  571 
Requisites,  25,  681 
Date,  2  5 ,  682 
Deed  showing  on  its  face  that  it  was 

executed  under  and   in  pursuance 

of  the  special  power  given  by  the 

statute,  2  5 ,  682 
Form,  25,  681 
In  general,  25,  68i 
Mandamus    to    compel     compliance 

with  statutory  form,  25,  682 
Modifying  statutory  form,  25,  682 
Recitals,  see  Recitals. 
Sale  before  passage  of  act,  2  5,  683 
Signature,  25,  682 
Statutory  form,  25,  681 
Strict  compliance  with  statutory'  form, 

2  5 ,  682 
Substantial  compliance  with  statute, 

25,  681 
Restraining  execution,  25,  680 
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TAX  TITLES— Cont'd 
Deeds — Coni'd 

Seal,  21,  910;  25,  688 
Examples,  25,  689 
Necessity,  25,  688 
Private  seal  of  officer,  25,  689 
■   Sufficiency,  25,688,689 
Second  and  corrected  deed,  25,  677 
Signature,  25,  682 

Improper    official   designation,    25, 
692 
Time  of  execution,  2  5,  676,  679 
Trespass,  26,  587 
Defective  titles,  see   infra.   Rights  of 
Purchasers  of  Defective  Titles. 
Definition,  25,  674 
Ejectment,  6,  245/;  25,  726 
Estoppel 

Subsequently  acquired  title,  7 ,  10 
Evidence 

Deed  as  evidence,  see  infra.  Deeds. 
Guardians,  25,  712 
Husband  and  wife,  25,  712 
Improvements 
Compensation  for  Improvements,  2  5 ;  725 
Deed  void  on  its  face,  25,  725 
Generally,  2  5  ,  725 
In  Kansas,  25,  725 
In  Louisiana,  25,  725 
In  Michigan,  25,  725 
In  Minnesota,  25,  725 
In  Ohio,  25,  725 
In  Wisconsin,  25,  725 
Occupying  claimants,  25,  725 
Possession  necessary,  25,  725 
Possession  of  tenant,  25,  726 
Statutes,  25,  725 
Value  of  improvements,  25,  726 
Infants,  25,  718 
Injunction 
Restraining  Execution  of  Deed,  25, 680 
Conditional  relief,  2  5 ,  681 
Examples,  2  5 ,  6S0,  681 
In  general,  2  5 ,  680 
Interest  in  the  land,  2  5 ,  680 
Parties,  25,  681 
Speculative  danger,  2  5 ,  680 
To  avert  a  cloud  from  title,  2  5,  680 
When   equity  will   interfere,  2  5 ,  680 
Joint  Tenants  and  Tenants  In  Common 
Whetber  Tenants  in  Common  May    Ac- 
quire Tax  Title,  25,  708 
After  expiration  of  time  of  redemp- 
tion, 25,  709 
Effect  of  adverse  possession,  25,  708 
Examples,  25,  708,  709 
Grantee  oftenant in  common,  25,708 
Husband  of  tenant  in  common,  25, 

708 
In  general,  25,  708 
Landlord  and  Tenant 
Whetber  Tenant  Can  Acquire  Tax  Title, 

25,  709 

Where  tenant  agrees  to  pay  taxes, 
25,  709 

Where  there  is  no  covenant  to  pay- 
tax,  25,709 


Limitation  of  Actions,  25,  736 

Actions  to  recover  real  estate  sold  for 

taxes,  25,  736 
Actual  possession  disputed,  25,  740 
As    against    the    original    owner,    25, 

737 
Constructive  legal  possession,  25,  739 
Cure  all  irregularities,  25,  738 
Deed  void  on  its  face,  25,  740 
Effect  of  statutes,  25,  738 
Impairing  the  obligation  of  contracts, 

25,741 
Infants,  25,  741 

In  favor  of  original  owner,  25,  739 
In  favor  of  tax  title  claimant,  25,  739 
Neither  party  in  actual  possession,  25, 

739 

Operates  in  favor  of  party  in  posses- 
sion, 25,  738 

Owners  under  disabilities,  25,  741 

Period  shortened  by  subsequent  legis- 
lation, 2  5 ,  740 

Person  disqualified  to  acquire  title,  25, 

737 

Retrospective  statutes,  25,  740 

Special  statutes,  25,  736 

Statutes,  25,  736 

Suits  for  quiet  title,  2  5 ,  737 

To  what  actions  special  limitations  ap- 
plicable, 25,  737 

When  time  begins  to  run,  25,  736 

Where  there  was   no  assessment,  levy, 
or  sale,  25,  738 
KCaJidamuB 

To  Compel  Execution  of  Deed,  2  5 ,  677 
Examples,  25,  677-679 
Mandamus  denied,  25,  678 
Purchaser's  right  to  mandamus,  25, 

678 
Second  and  corrected  deed,  25,  678 
Under  statutory  form,  25,  683 
Married  women,  25,  718 
Mortgages 

Whether  mortgagee  can  acquire  tax 
title,  25,  710 

Whether  mortgagor  in  possession  can 
acquire  tax  title,  25,  710 
Nature  of  Title  Acquired,  25,  716 

After  Execution  and  Delivery  of  Deed, 

25,  717 

Delinquent's  interest,  25,  718 
Different  tax  deeds  to  different  per- 
sons, 25,  718 
Fee  simple,  25,  717 
Infants,  25,  718 
In  general,  25,  717 
Married  women,  25,  718 
Particular  interest  in  land,  25,  718 
Relation  to  time  of  sale,  25,  718 
Title  acquired  from  state,  25,  717 
Before  Execution  and  Delivery  of  Deed, 
2  5>  716 

In  general,  25,  716 
Rents  and  profits,  25,  716 
Right  of  possession,  25,  716 
Waste,  25,  717 
Occupying  claimants,  25,  725 
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Officers 

As  to  -whether  officers  can  acquire  title, 
see  infra,  Who  May  Acquire. 
Parol  Evidence,  2  5 ,  688 
Abbreviations,  2  5 ,  687 
Defective  description,  25,  688 
In  general,  25,  688 
Latent  ambiguities,  25,  688 
Parties  to  deed,  see  infra.  Deeds. 
Possession,  see   infra,  AcTrON  to  Ob- 
tain Possession. 
Possession  of  purchaser,  25,  716 
Purchase  by  joint  tenants,  1 1 ,  1079 
Purchase-Money 

As  to  the  return  of,  see  infra,  Rights 
OF    Purchasers    of     Defective 
Titles. 
Purchaser 

As  to  ivho  may  acquire  a  tax  title,  see 

infra.  Who  May  Acquire. 
Rights    of    purchasers     of    defective 
titles,   see   infra.    Rights  of  PtJR- 

CHASERS  OF    DEFECTIVE  TiTLES. 

Purchaser's  right  to  possession,  25,  716 
Purchaser's  right   to  rents    and   profits, 

25.  716 
Beal  Covenants 

Damages,  ig,  1019 
Recitals,  see  i7ifra.  Deeds. 
Secording Acts,  25,  693 

Examples,  25,  693,  694 

Execution   and    acknowledgment,    25, 

693.  694 
In  general,  25,  693 
In  the  absence  of  statute,  2  5 ,  693 
Whether   deed   is  within   statute,    25, 

693 
Redemption 

Deed  executed  within  time  for  redemp- 
tion, 25,  676 

Redemption  from  tax  sales,  see  Taxa- 
tion. 

Relation,  25,  718 

Semainders 

Life   tenant   and    remainderman,    13, 

214 

Whether  tenant  for  life  can  acquire 
title,  25,  709 

Rents  and  profits,  25,  716 

Requisites,  25,  674 

Return  of  purchase-money,  see  infra. 
Rights  of  Purchasers  of  Defec- 
tive Titles. 

Bights  of  Purchasers  of  Defective  Titles, 

25,  719 

At  common  law,  25,  719 

Compensation  for  Improvements,  2  5 ,  725 

Deed  void  on  its  face,  2  5 ,  725 

Generally,  25,  725 

In  Kansas,  25,  725 

In  Louisiana,  25,  725 

In  Michigan,  25,  725 

In  Minnesota,  25,  725 

In  Ohio,  25,  725 

In  Wisconsin,  25,  725 

Occupying  claimants,  25,725 

Possession  necessary,  25,  725 
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Possession  of  tenant,  25,  726 

Statutes,  25,  725 

Value  of  improvements,  25,  726 
Return  of  Purchase -Money,  25,  719 

Assignee  of  purchaser,  25,  723 

Forfeited  lands,  25,  723 

Generally,  25,  719 

In  Arkansas,  25,  721 

In  Colorado,  25,  722 

In  Illinois,  25,  720 

In  Indiana,  25,  720,  722 

In  Iowa,  25^  721,  722 

In  Kansas,  25,  723 

In  Massachusetts,  25,  723 

In  Michigan,  25,  720,  721 

In  Minnesota,  25,  721,  722 

In  Mississippi,  25,  720,  721  j 

In  Missouri,  25,  720 

In  Nebraska,  25,  722 

In  New  York,  25,  722 

In  West  Virginia,  25,  721 

In  Wisconsin,  25,  722,  723 

Lands  not  subject  to  taxation,   25, 
721 

Lien  upon  the  land,  25,  719 

Limitation  as  to  time,  25,  724 

Retroactive  statutes,  2  5 ,  722 

Statutes  directing,  25,  719 

Tax  illegal,  25,  721 

When  limitation  begins  to  run,  25, 
724 
Under  statutes,  25,  719 
Seal 
Deeds,  2  5 ,  688 

Examples,  25,  689 

Necessity,  25,  688 

Private  seal  of  officer,  2  5 ,  689 

Sufficiency,  2  5 ,  688,  689 
Setting  aside  deed,  see    infra.  Action 

TO  Set  Aside  Sale  and  Deed. 
Signature  of  deed,  2  5 ,  682 
Summary  proceedings  to  obtain  posses- 
sion, 25,  727 
Tenant  in  Common  as  Purchaser,  1 1 ,  1085 
After  period  of  redemption  has  passed, 

1 1 ,  1086 
Contribution,  11,  1086 
Purchase  by  one  should  inure  to  the 

benefit  of  all,  11,  1085 
Reason  for  the  rule,  1 1 ,  1085 
To   quiet  and  confirm  title,    see    infra. 
Action    to    Quiet    and    Confirm 
Title. 
To  set  aside  sale  and  deed,   see   infra. 
Action   to    Set   Aside    Sale   and 
Deed. 
Waste,  25,  717 
Who  May  Acquire,  25,  706 

Acquisition  of  title  by  lien  holder,  25, 

710 
Agent,  25,  711 

Agent  engaged  to  bid,  25,  711 

Agent  taking  title  in  his  own  name, 

25,  7" 
Attorneys,  25,  711 
Failure  of  principal  to  furnish  funds, 

25,  7" 
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TAX  TITLES— C<7«<V 
Who  May  Acciulre — Confd 
Agent — ConVd 

In  general,  25,  711 

Renunciation  of  agency,  25,  711 
Attorneys,  25,  711 
Grantee    of    tenant   in   common,    25, 

708 
Husband  and  wife,  25,  712 
In  general,  25,  706 
Junior  mortgagee,  25,  710 
Licensee,  25,  710 
Mere  possession  without  claim  of  title, 

2  5 .  707 
Mortgagee,  25,  710 
Mortgagor,  15,  814 
Mortgagor  in  possession,  25,  710 
One  in  possession  under  claim  of  title, 

^5,707 
One   receiving   rents   and  profits,  25, 

707 
Owner,  25,  706 
Persons  Bound  for  Taxes,  2  5 ,  706 

Acquisition  of  title   by  lien   holder, 
25,  710 

Grantee  of  tenant  in  common,  25, 
708 

In  general,  2  5 ,  706 

Junior  mortgagee,  25,  710 

Licensee,  25,  710 

Mere  possession  without  claim  of  ti- 
tle, 2  5 ,  707 

Mortgagee,  25,  710 

Mortgagor  in  possession,  25,  710 

One  in  possession  under  claim  of  ti- 
tle, 2  5,  707 

One  receiving  rents  and  profits,  25, 
707 

Owner,  2  5,  706 

Purchaser  in  possession   under  ex- 
ecutory contract,  25,  707 

Tenant  for  life,  25,  708,  709 

Tenant  in  common,  25,  708 

Tenant  in  possession  under  agree- 
ment to  pay  taxes,  25,  709 
Purchaser  in  possession  under  execu- 
tory contract,  2  5 ,  707 
State,  County,  and  Munlclpailty,  25,  714 

Examples,  25,  714-716 

Forfeiture  for  want  of  bidders,  25, 

715 
In  general,  25,  714 
In  the  absence  of  statutory  authority, 

25,  716 
Whether  deed  is  necessary  to  convey 
title,  25,  715 
Tax  Officers,  25,  712 

Clerk  of  officer,  25,  713 

Deputy  of  purchaser,  25,  713 

Examples,  25,  712-714 

Officer  acting  as  agent  of  third  party, 

2S,7i3 

Officer  conducting  sale,  25,  712 
Tenant  for  life,  25,  708,  709 
Tenant  in  possession  under  agreement 

to  pay  taxes,  2  5 ,  709 
Tenant  in  common,  25,  708 


TEACH,  25,  741 
TEACHER,  25,741 

See  Schools. 
TEAM,  7,  138;  25,741 

Exemption  statutes,  25,  742 

Harness  and  vehicle,  25,  743 

One  horse,  25,  742 

Team  work,  2  5 ,  743 

Whether  driver  is  part  of  team,  25,  742 
TEAMSTER,  25,  743 
TEAR 

Wear  and  tear,  1 2 ,  1019 ;  2  g ,  37 
TECHNICAL  ERRORS,  i,  626 
TECHNICAL  WORDS 

Ambiguity  arising  from,  i,  1^43 
TELEGRAPHS  AND  TELEPHONES,  25, 

744 

See  Interstate  Commerce. 
See  infra,  Right  of  Way. 
Actions  for  Damages  Resulting  from  Negli- 
gent Transmission  or  Delay,  see  infra. 
Evidence;  Measure  of  Damages; 
Pleading. 
As  to  fresumftion  of  negligence,  see 

Negligence. 
Character  of  the  action,  25,  830 
Instructions,  25,  836 
Parties  to  Actions,  2  5 ,  824 
Eight  of  Addressee,  25,  824 

Addressee    proving    damage,    25, 

828  , 

Addressee  regarded  as  beneficiary 

in  contract,  25,  825 
Agent  suing  in  behalf  of  his  prin- 
cipal, 25,  826 
Altered  message  a  misrepresenta- 
tion, 25,  S27 
American  rule,  25,  825 
Company   as   agent  of   addressee, 

25,  827 
Company  owing  a  public  duty,  25, 

826 
Immaterial  as  to  who  paid  fee,  2  5 , 

827 
In  England,  25,  824 
Sender     addressee's     agent,     25, 

826 
Sender  or  addressee  agent  of  third 
party,  25,  828 
Right  of  Sender  to  Sue,  2  5 ,  824 
In  general,  25,  824 
Principal  and  agent,  25,  824 
Who   to   be  deemed    sender,   25, 
824 
Right  of  Third  Parties,  2  5 ,  828 
Husband  and  wife,  25,  829 
In  general,  25,  828 
Parent  and  child,  25,  829 
Where  sender  or  addressee  is  agent 
of  third  party,  25,  828 
Under  Special  Statutes,  2  5 ,  829 
In  Indiana,  2  5,  S29 
In  Mississippi,  25,  829 
In  Missouri,  2  5 ,  829 
In  New  York,  25,  830 
In  Tennessee,  25,  829 
Tort  or  contract,  2  5 ,  830 
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Addressee's    right    to    sue,    see    infra. 
Actions  for  Damages  Resulting 
FROM  Negligent  Transmission  or 
Delay. 
Agency,  see  infra.  Contract  by  Tel- 
egraph. 
Alienation  of  franchise,  25,  751 
Assent  of  sender  or  addressee  to  printed 
stimulations,  see  infra.  Stipulations 
IN  Contract  of  Sending. 
As   to   contracts  to  furnish    market  re- 
ports   and    other     netus,    see      infra, 
Market  Reports  and  Other  News. 
Authority  of  telegraph  operator,  1,   1035 
Bailees  for  hire,  25,  751 
Burden  of  Proof 

In  actions  for  negligence,  25,  831 
Whether  transmitting  presunnption  of 
negligence,  25,  831 
Charges 

As  to  regulation   of  charges  by  state, 
see  infra.  State  Regulation  and 
Control. 
Cipher   message,   see   infra.    Measure 

OF  Damages. 
Common  Carriers,  2,  785;  8,  609;  24,  747 
Whether  insurer,  8,  609;  25,  748 
Whether    they    can    contract  against 
liability',  25,  749,  786 
Connecting  Lines,  2  5 ,  804 
Liability,  25,  S21 

Burden  of  proof,  25,  822 

Duty  to  receive  dispatches,  25,  823, 

824 
English  rule  as  to  liability,  25,  822 
Evidence    of    partnership    arrange- 
ment, 25,  823 
Liability  of  common  carrier,  2  5,  821 
Liability  of  receiving  company,  25, 

822 
Receiving  company  receiving  price 

in  advance,  25,  822 
Special  agreement,  25,  823 
Stipulation  against  liability,  25,  822 
Stipulations   binding  on  connecting 
line,  25,  823 
Constitutionality    of     statute    requiring 
company  to  serve  public  at  equal  rates, 
8,904 
Construction   and    Maintenance    of   Tele- 
graph and  Telephone  Lines,  2  5 ,  752 
See   infra.  Liability   for  Injuries 
Caused  by  Improper  Construc- 
tion. 
Contract  by  Telegraph,  2  5 ,  886 

See    infra.    Stipulations    in    Con- 
tract OF  Sending. 
Analogous  to  contract  by  letter,  25,  887 
Company  as  Agent,  2  5 ,  889 

Agent    of    party    proposing     it    as 
means  of  communication,  25,  889 
Doctrine  in  England,  25,  892 
Doctrine  in  Tennessee,  25,  892 
Doctrine  in  Texas,  25,  892 
Ordinarily  agent  of  sender,  25,  890 
Sender  bound  by  terms  of  message 
as  delivered  to  addressee,  25,  890 


Examples,  24,  886-892 

In  general,  25,  886 

Message  subject  to  change  in  transmis- 
sion, 25,  888 

Ordinary  rules  of  law,  2  5 ,  889 

Revocation  of  offer,  2  5,  887 

Statute  of  frauds,  25,  886 

Telegraph  as  private   institution,   25, 
888 

When   contract  becomes  complete,   3, 
856;   25,887 

Whether  contract  may  be  made  by  tele- 
graph, 25,  886 
Contracts  limiting  liability,  25,  749,  786 
Contributory  Negligence,  2  5 ,  80S 

Addressee  having  reason  to  suspect  that 
a  mistake  has  been  made,  2  5,  810 

Clear  writing,  25,  809 

Definite  address  must  be  given,  25,  809 

Duty  to  make  injury  as  light  as  possible, 
2  5 ,  809 

Examples,  25,808-811 

Guessing  at  the  intended  meaning,  2  5, 
810 

In  general,  25,  808 

Loss  of  profits  from  expected  sales,  25, 

Message  written  by  operator,  25,  811 
Ordinary  care,  25,  809 
Damages,  see  infra.  Measure  of  Dam- 
ages. 

Excessive  damages,  2  5 ,  866 
Death,  25,  857 
Declarations,  25,  835 
Definition,  25,  745 
Of  telegr.aph,  25,  745 
Of  telephone,  2  5 ,  746 
Telegraph  embracing  telephone,  25,  746 
Delay 

Actions  for  damages  resulting  from 
negligent  transmission  or  delay,  see 
iiifra.  Actions  for  Damages  Re- 
sulting FROM  Negligent  Trans- 
mission or  Delay. 
See  infra,  Liability  of  Telegraph 
Companies  forNegligentTrans- 
MissiON  or  Delivery. 
Delivery 

Actions  for  damages  resulting  from 
negligent  transTnission  or  delay,  see 
infra.  Actions  for  Damages  Re- 
sulting from  Negligent  Trans- 
mission or  Delay. 
Delivery  of  messages,  see  infra.  Liabil- 
ity OF  Telegraph  Companies  for 
Negligent  Transmission   or    De- 
livery. 
District  telegraph  companies,  25,  893 
Duty  of  telegraph  companies,  8 ,  609  125, 

7.SO,  775 
Duty  of  Telephone  Companies  to  Furnish 
Equal  Faculties  to  All,  8,  609,  610;  25, 

750.  775 

Effect  of  grant  of  patent  from  United 

States,  25,  777 
In  general,  2  5 ,  775 
Mandamus,  25,  778 
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TELEGRAPHS  AND  TELEPHONES  — 

ConVd 
Duty  of  Telephone  Companies  to  Furnlsli 

Equal  Facilities  to  All — Cont'd 

Patent  right,  25,  775 

Public  employment,  25,  775 

Refusal  to  observe  reasonable  regula- 
tions, 25,  778 

Rights  of  patentees,  25,  777 

Statutes,  25,  776 

Whether  owner  of  patent  is  necessary 
party,  25,  778 
Duty  to  serve  public  impartially,  8,  609; 

2  5 ,  75° 
Duty  to  the  public,  8,  609 
Electric Iiglits,see infra,  Interference 
OF    Other    Electric    Appliances 
WITH  THE  Telephone. 
Electric  Railways  ' 

See  infra.  Interference  of  Other 
Electric  Appliances  with  the 
Telephone. 
Injuriously    affecting,   23,    1034;    25, 
764 
Eminent  Domain,  8,  610;  25,  747,  760 
Conclusiveness  of  judgment,  25,  761 
Fee  in  soil,  25,  761 
Statute  requiring  an  effort  to  contract 

with  landowner,  25,  760 
Telephones   and    telegraphs  a    public 
use,  6,  525 
Equal  facilities  to  all,  see  infra.  Duty 
OF  Telephone  Companies  to  Fur- 
nish EcyjAL  Facilities  to  All. 
Errors  or  delay,  see   infra.  Liability 
of  Telegraph  Companies   for 
Negligent   Transmission   or   De- 
livery. 
Evidence 

Message  In  Evidence,  2  5 ,  876 
Admissibility,  2  5 ,  876 

Declarations  of  the  sender,  25,  876 
Examples,  25,  876,  877 
Particular  cases,  25,  877 
Proof  of  authenticity,  25,  876 
Handwriting,  25,  881 
Presumptions  Arising  from  the  Sending 
of  Telegram,  2  5 ,  881 
Contradiction  of,  25,  881 
In  general,  25,  881 
Office  from  which  it  purports  to 

come,  25,  882 
Of  receipt  by  addressee,  2  5 ,  881 
That  sender   was    at   place   from 
which  message  was  sent,  25,  882 
Secondary  Evidence,  2  5 ,  877 

Action  by  addressee  for  failure  to 

deliver,  25,  880 
Company  agent  of  party  sending 

message,  25,  878 
Destruction  of  messages,  2  5 ,  880 
In  action  against  telegraph  com- 
pany, 2  5 ,  879 
In  general,  25,  877 
Message  delivered,  25,  878 
Message  not  reduced   to  writing, 
25,880 
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Notice  to  company  to  produce  mes- 
sage, 25,  880 
Telegraph  company  agent  of  ad- 
dressee, 25,  878 
Testimony  of  telegraph  clerk^  25, 

880  < 

Two  distinct  messages,  2  5,  878 
When  each  message  original  evi- 
dence, 25,  878,  879 
Whether  secondary  evidence  ad- 
missible, 2  5 ,  879 
Telegrams  as  Privileged  Communica- 
tions, 25,  882 
Examples,  2  5 ,  882-885 
In  general,  25,  882 
Statutes   forbidding  disclosure  by 

company,  2  5 ,  882 
Subpoena  duces  tecum,  25,  883 
Sufficiency  of  description  in   sub- 
poena duces  tecum,  25,  884 
Telephonic  Communications  as,  25,  885 
Admissibility,  25,  885. 
Examples,  2  5 ,  885,  886 
In  general,  2  5 ,  885 
Recognizing  voice  of  speaker,  2  5 ,  885 
Evidence  in  Actions  Against  Company  for 
Negligence,  2  5 ,  834 

Declarations  and  admissions  of  opera- 
tor, 25,83s 
Embarrassed   condition    of    company, 

25,834 
.Examples,  25,  834-836 
In  general,  25,  834 
Res  gestae,  25,  835 
Wealth  of  company,  25,  834 
What  admissible,  2  5 ,  834,  835 
What  inadmissible,  25,  834,  835 
Evidence  of  assent  of  sender  or  addressee 
to   printed    stipulations,    see     infra. 
Stipulations   in   Contract  of 
Sending. 
Exemplary  Damages,  2  5 ,  960 
Culpable  negligence,  25,  865 
Evidence,  25,  834 

Wealth  of  company,  25,  834 
Examples,  24,  864-867 
Excessive  damages,  2  5 ,  866 
In  general,  25,  864 
Mental  anguish,  2  5 ,  960 
Messages     requesting    attendance    of 

physician,  25,  864 
When  recoverable,  25,  865 
Wilful  or  malicious  injury,  25,  865 
Foreign  corporations,  25,  770 
Forged  or  Fraudulent  messages,   8,  486; 
25.819 

Company's  liability,  25,  819 
Forged  draft,  25,  821 
Impostor  requesting  money  to  be  sent 

him,  25,  820 
In  general,  25,  8i9 
Negligence  of  agent,  2  5 ,  820 
Operator  author  of  forged   dispatch, 

25,  819 
Ordinary  care  of  company,  25,  819 
Sub-agent  author  of  forged  dispatch, 
25,  821 
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Forgery  of  telegraphic  messages,  8,  4S6; 

25.  819 
Franchises,  25,  751 

Lease  of  franchise,  25,  752 
Power  of  company    to    alienate   fran- 
chise, 25,  751 
Fraudulent  message,  see  infra.  Forged 

OR  Fraudulent  Messages. 
Gambling  Contracts,  8,  1004;  25,  813 
Action  for  refusal  to  transmit,  25,  814 
Bucket  shop,  8,  611;   25,813 
Duty  of  the  company,  25,  813 
Failure  to  exercise  care  in   transmit- 
ting message,  25,  814 
Loss  of  profits  from  expected  sales,  25, 

852 
Measure  of  damages,  25,  814 
Messages   relating  to  gambling  trans- 
actions, 25,  813 
Obligations  to  serve  gambling  institu- 
tions with  news,  25,  812 
Statutory  penalty,  25,  815 
What    are    "gambling    transactions," 
25,  815 
Highways,  24,  752 

Delegation  of  power  to  municipal  cor- 
porations, 25,  752 
Implied  right,  25,  752 
Liability  for  cutting  trees,  25,  755 
Measure  of  damages  to  abutting  own-  > 

ers,  25.  755 
Necessity  of  express  grant,  25,  752 
Power  of  legislature,  25,  752 
Public  nuisance,  25,  755 
Remedy  of  abutting  owner,  25,  755 
Right  of  city  to  authorize  occupation 

of  street,  25,  753 
Right  to  construct  lines,  25,  752 
Whether  telegraph  line  imposes  addi- 
tional burden  on  the  fee,  25,  753 
Husband  and  Wife 

Right  to  sue  company,  25,  829 
Illegal  or  immoral  messages,  8,  612;  25, 

812 
Illness,  25,  857 
Immoral  messages,  8,  612;  25,  812 

Rules  of  company,  25,  784 
Injunction 

Against   proximity    of    other    electric 
wires,  25,  765 
Injury,   see  infra.  Liability  for  In- 
juries  Caused  by  Improper   Con- 
struction. 
Injury  to  Telegraph  or  Telephone  Lines,  2  5 , 

763 

Independent  of  statutes,  25,764 

In  general,  25,  763 

Statutory  regulations,  2  5 ,  763 

Trespass,  2  5 ,  764 
Instructions 

Adequate,  25 ,  836 
Insurer,  8,  609;  25,  748 
Interference  of  Other  Electric  Appliances 

with  the  Telephone,  23,  1034;  25,  764 

Dutv  to  adopt  expensive  devices,  25, 
766 

Examples,  25,  764-767 


871 


Explanation  of  causes  of  disturbance, 

25>  764 
Facts  involved,  25,  764 
In  general,  25,  764 
Injunction  against  proximity  of  wires, 

25,765 
Injury  from  conduction,  25,  765 
I^eakage,  2  5 ,  765 

Party's  duty  to  protect  himself,  25,  766 
Prior  right  of  occupancy,  25,  765 
Reasonable  care  to  prevent  injury,  25, 

766 
Interstate  Commerce,  1 1 ,  543  ;  2  5 ,  769 
Examples,  25,  768-770 
Examples   of   valid   state   regulations, 

2  5 .  769 
Interstate  Messages 

Liability  of  Company,  25,  818 
Action  by  addressee,  25,  818 
Breach  of  dutj-  occurring  in  another 

state,  25,  818 
Initial  and  terminal  point  in  differ- 
ent state,  2  5 ,  818 
Initial   and  terminal   point  in  the 

same  state,  25,  819 
Liability  for  negligence,  25,  818 
Recovery  of  damages,  25,  818 
Statutory  penalty,  2  5 ,  818 
Jurisdiction  of  state,  25,  769 
Regulation  of  charges,  25,  772 
Rules  in  general,  25,  769 
Taxation  by  state  on  messages  sent,  1 1, 

550 
Lease  of  franchise,  25,  752 
Legal  Status  of,  25,  747 
As  a  public  use,  25,  747 
As  common  carrier,  8,  609;  25,  747 
As  ordinary  bailees  for  hire,  25,  751 
Duty  to  serve  public  impartially,  2  5 ,  750 
Public  servants,  2  5 ,  750 
Whether  insurer,  8,  609;  25,  748 
Liability  for  Injuries  Caused  by  Improper 
Construction,  25,  761 
Abandoned  property,  25,  762 
Authority  of  city,  25,  .762 
Burden  of  proof,  2  5 ,  763 
Care  to  be  exercised  by  company',  25, 

761 
Evidence  of  negligence,  2  5,  763 
In  general,  2  5,  761 
Injury  to  employees,  25,  763 
Poles  and  wires   interfering  with  oper- 
ation of  fire  company,  25,  763 
Poles  constituting  a  nuisance,  25,  762 
Proximate  cause,  25,  761 
Showing  that  location   of  poles   was 
dangerous,  25,  762 
Liability  of  Telegraph  Companies  for  Neg- 
ligent Transmission  or  Delivery,  8 ,  609 ; 
25,778 

As  to  effect  of  rules  and  regulations  on 
company's  duty  and  liability,  see 
infra,  Rules  and  Regulations 
OF  Company. 
As  to  effect  of  stipulations  in  contract 
of  sending,  see  infra,  Stipula- 
tions in  Contract  of  Sending. 
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TELEGRAPHS  AND  TELEPHONES  — 

Confd 

Liability  of  Telegraph  Companies  for  Negli- 
gent Transmission  or  Delivery — Confd 
As  to  forged  or  fraudulent   messages^ 

see  infra,  Forged  or  Fraudulent 

Messages. 
As  to  gambling  transactions, %e.e  infra. 

Gambling  Contracts. 
As  to    iinmoral  messages,    see   infra. 

Immoral  Messages. 
As   to  interstate  messages,  see  infra. 

Interstate  Commerce. 
As  to   liability  for   message   received 

over  connecting  line,  see  infra,  Con- 
necting Lines. 
As   to    Sunday   messages,   see    infra, 

Sunday.  i 

Duty   to   accept  all  proper  messages, 

25,778 
Duty  to  Deliver,  25,  780 

Contract  to  forward  dispatches,  25, 
782 

Delay  in  delivery,  2  5 ,  782 

In  general,  25,  780 

Instances,  25,  781 

Light  business  at  receiving  station, 
25,  781 

Message  not  in  writing,  25,  783 

Message  sent  care  of  third  party,  25, 
782 

Proximate  cause,  25,  782 

Reasonable  time  for  delivery,  25,  7S2 

Sender  waiting  until   last  moment, 

25.  783 
To  whom   delivery    must    be  made, 

25.  781 
Verbal    instructions    to    messenger, 
25,782 
Duty  to  exercise  proper  care,  25,  779 
Duty  to  inform   sender  where  delay  is 

unavoidable,  25,  779 
Duty  to  Transmit  Without  Error  or  Delay, 
8,  609;  25,  780 
Examples,  25,  780 
Liability'  for  damages,  25,  780 
Number  of  operators,  25,  780 
Whether  liable  as  insurer,  25,  780 
General  view  of  company 's  duty,  2  5 ,  778 
In  general,  25,  778 
Mandamus    to     compel    discharge    of 

duty,  25,  779 
Status  of  company,  25,779 
Liability  ivhere  message  passes  over  con- 
necting line,  see  infra.  Connecting 
Lines. 
Libel,  25,  821 
License,  13,  523 

Constitutionality,  13,  523 
License  Fees 

Power  of  municipality  to  impose,  25, 

774  ^      „ 

Limitation  of  actions,  see  tnfra.  Stipu- 
lations IN  Contract  op  Sending. 
Mandamus,  8,  612 

Refusal    of    telegraph    companies    to 
afford  service,  25,  778 
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Refusal  of  Telephone  Companies  to  Afford 
Service 
Mandamus  to  compel  company,  25, 

778 
Whether   owner   of    patent  right   is 
necessary  party,  2  5 ,  778 
To  telephone  companies,  4,  290 
market  Reports  and  .Other  News,  25,  811 
Construction  of  contract,  25,  811 
Contract  to  furnish,  25,  811 
Duty  to  furnish  in  general,  25,  811 
Gambling  institutions,  25,  812 
Impartial  service,  25,  812 
Incorrect  information,  25,  811 
Stock  indicators,  25,  812 
Tickers,  25,  812 
Marriage,  14,  511 
Measure  of  Damages,  25,  836 
Action  for  tort,  2  5 ,  838 
Cipher  or  TTnintelllglble  Messages,  25, 
842 
Analogy  to  rule  in  case  of  common 

carriers,  2  5 ,  843 
Authority  supporting  contrary  doc- 
trine, 25,  844 
Effect  of  stipulation  against  liabilities 

for  errors  or  delay,  25,  843 
English  and  American  rule,  25,843 
In  general,  25,  842 
Nominal  damages,  25,  842 
Where  the  Company  Has  External  Evi- 
dence of  the  Importance  of  the  Mes- 
sage, 25,  846 
Examples,  25,  S46-848 
In  general,  25,  846 
Question  for  the  jury,  2  5 ,  847 
Where  the  Message  Itself  Contains  the 
Only  Evidence  of  Its  Importance,  25, 

84s 

Company  put  upon  inquiry,  25,846 
Detail  to  the  transaction,  25,  846 
In  general,  25,  845 
Messages  announcing  death  or  ill- 
ness, 25,  846 
Nominal  damages,  25,  845 
Ordinary  language  used,  25,  845 
Questions  of  law  and  fact,  25,  845 
Damages  which  may  be  considered  to 

arise  naturally,  25,  836 
Effect  of  Special  Circumstances,  2  5 ,  841 
Company  not  informed,  25,  841 
Examples,  25,  841,  S42 
In  general,  25,  841 
Manner   in    which     company    is   in- 
formed of  circumstances,  25,841 
Excessive  damages,  25,  866 
Hadley  v.  Baxendale,  25,  836 
In  general,  2  5 ,  836  . 
Losses  Which  Might  Have  Been  Prevented 
hut  for  the  Negligence  of  the  Company, 
25,  854 

Attachment  to  save  debt,  2  5 ,  854 
Death,  25,  854 
Examples,  25,  854,  855 
In  general,  25,  854 
Proof  that  loss  could  have  been  pre- 
vented, 2  5 ,  854 
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Iioss  of  Expected  Employment  or  Frofes- 

Eional  Fees,  25,  852 

Company's  knowledge  of  Importance 
of  message,  25,  S53 

Damages  after  institution  of  action, 
25,853 

In  general,  25,  8";2 

Loss  of  fees,  25,  853 

Loss  of  situation,  25,  853 

Loss  of  valuable  contract,  25,  853 
Loss  of  Expected  Profits  In  Transactions 

of  Sale,  2  5 ,  848 

Consummation  of  sale  prevented,  25, 
847 

Contributory  negligence,  25,  851 

Damages  must  have  been  in  contem- 
plation of  parties,  2  5 ,  852 

Difference  in  market  value,  25,  848 

Examples,  25,  848-852 

Excess  of  goods  caused  to  be  sent  to 
purchaser,  25,  851 

Expected  profits  from  resale,  2  5 ,  850 

Expenses  incurred,  25,  848 

Fall  in  price  of  property  which  agent 
is  directed  to  sell,  25,  849 

Goods  sent  to  wrong  place,  25,  852 

Immoral  or  gambling  bargain,  25, 
852 

Increase  in  the  loss  sustained,  2  s ,  850 

In  general,  2  5 ,  848 

Loss  of  opportunity  to  make  a  lucra- 
tive speculation,  25,  852 

Mere  delay,  2  5 ,  850 

Message  announcing  price,  25,  849 

Message   offering   to   purchase,   23, 
849 

Plaintiff  must  prove  loss,  25,  851 
Messages  announcing  death  or  illness, 

25,846 
Other  statements  of  the  rule,  25,  837 
Eecovery  for  Mental  Anguish,  2  5 ,  855 

Basis  of  rule  allowing  recovery,  25, 

859 
Character  of  cases  in  which  damages 

are  allowed,  2  5 ,  857 
Death,  25,857 

Doctrine   that  damages  are  not  re- 
coverable for  mental  anguish  alone, 
25,  862 
Evidence  of  mental  suffering,  2  5, 859 
Exemplary  damages,  2  5 ,  859,  860 
General  rules  as  to  damages,  25,  855 
Illness,  25,  857 
Imaginary  suffering,  25,861 
Importance  of  dispatch  appearing  on 

its  face,  25,  860 
In  Alabama,  25,857 
In  Illinois,  25,  857 
In  Indiana,  25,  857 
In  Kentucky,  25,  857 
In  North  Carolina,  25,  858 
In  Tennessee,  25,  857 
Instructions  of  court,  2  5 ,  861 
Messages  requesting  physician's 

presence,  25,  862,  864 
Obligations  to   rule   allowing  dam- 
ages, 2  5 ,  864 
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Physical  pain,  25,  862 
Proximate  consequences,  25,  859 
Rule  adopted  in  Texas,  25,  856 
Sentimental  suffering,  25,  861 
Remote  and  speculative  damages,   25, 

837 
What  Are  Remote  or  Speculative  Dam- 
ages, 2  5 ,  838 
Effect  of  intervening  efficient  cause, 

25,  841 
Examples,  25,  838-841 
In  general,  25,  838 
Uncontemplated,  2  5,  839 
Mental  anguish,  f,e.&  infra,  Measure  of 

Damages. 
Messages,  see  infra,  Connecting  Lines  ; 
Forged  or  Fraudulent  Messages  ; 
Gambling  Contracts  ;  Liability 
OF  Telegraph  Companies  for 
Negligent  Transmission  or  De- 
livery; Libel;  Penalties. 
Cipher  messages,  see  infra.  Measure 

of  Damages. 
Immoral  messages,  see  infra.  Immoral 

Messages. 
Sunday  messages,  see  infra,  Sunday. 
Messages    in    evidence,  see    infra.  Evi- 
dence. 
Mistake  in  delivering  message,  5,  323 
Municipal  Control,  2  5 ,  773 

Affecting  right  to  use  streets,  2  5 ,  773 
Delegation  of  power  by  legislature,  25, 

772.  773 
License  fees,  25,  774 
Nuisances,  25,  773 
Regulation  of  charges,  2  5 ,  772 
Taxation,  25,  774 
Municipal  corporations,  15,  1192 
Municipal  liability,  25,  762 
Negligence,  25,  808 

See  infra,  Liability  of  Telegraph 
Companies     for     Negligent 
Transmission  or  Delivery. 
Actions  for   damages  resulting  from 
negligent  transmission  or  delay,  see 
infra.  Actions  for  Damages  Re- 
sulting from  Negligent  Trans- 
mission or  Delay. 
Contract  limiting  liability,  2  5 ,  749,  786 
Presumption  of,  25,  831 
Stipulations  Limiting  Liability  for,  25, 
749,  786 
Analogous  to  common  carriers,  25, 

788 
Care  and  skill,  25,  789 
Degree  of  negligence,  25,  788,  789 
Examples,  25,787-790 
Gross  negligence,  25,  788 
In  general,  2  5 ,  786 
Reason  of  the  rule,  25,  787 
Repeating  Messages,  2  5 ,  790 

Authorities    opposing    validity   of 

stipulations,  25,  793 
Cases  upholding  validity  of  stipu- 
lations, 25,  793 
Doctrine  in  Kansas,  25,  795 
Doctrine  in  Texas,  2  5 ,  794 
Vol.11. 
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ConCd 

Negligence — Cont'd 

Stipulations    Limiting    Liability    for  — 
Cont'd 
Repeating  Messages — Cont'd 

Error  in  name  of  place  from  which 

dispatch  is  sent,  2  5 ,  797 
Errors  which  might  have  been  pre- 
vented if  the  stipulation  had  been 
entered  into,  25,  796 
Examples,  25,  790-79S 
Failure   to   deliver   messages,  25, 

797 
Failure  to  transmit  messages,  25, 

797 
Gross  negligence,  25,  795 
Mistake  or  delay  not  due  to  com- 
pany's negligence,  25,  793 
Moral  duress,  25,  792 
Objections  to  some  cases  uphold- 
ing such  stipulations,  2  5  ,  795 
Question  of  law  or  fact,  25,  798 
Unreasonable  delay,  25,  796 
Validity  of  stipulation,  25,  791 
What  amounts   to   request  to   re"- 

peat,  2  5 ,  798 
What  constitutes  gross  negligence, 

2S,  796 
When    stipulation,    though    valid, 

has  no  application,  25,  796 
Whether     reasonable    regulation, 

25,  79' 
Whether    stipulation     binds     ad- 
dressee, 25,  798 
Whether  void  as  contract,  25,  792 
Wilful  wrong,  25,  796 
Validity  of  stipulations,  2  5 ,  786 
Voluntary  assent  of  other  party,  25, 

789 
What  constitutes  proof  of  gross  neg- 
ligence, 25,  789,  790 
Wilful  default,  2  5 ,  788 
News 

As  to  contracts  to  furnish,  see  infra, 
Market    Reports     and     Other 
News. 
Night  messages,  2  5 ,  803 
Nuisances,  16,  927;  25,  755,  762,  774 
Office  hours,  see  infra.  Rules  and  Reg- 
ulations OF  Company. 
Operator's    authority    to    bind    railroad 

company,  i ,  361 
Operator's  innocent  mistake,  5,  323 
Oral  messages,  25,  783 
Parent  and  Child 

Right  to  sue  company,  25,  829 
Parties  to  actions,  see  infra.  Actions 
FOR     Damages     Resulting     from 
Negligent  Transmission   or  De- 
lay. 
Patented  mechanism,  8,  613 
Penalties,  25,  867 

Arkansas  statute,  23,  867 

By  whom  action  may  be  brought,  2  5 , 

867 
Connecting  lines,  25,  869 
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Construction  of  particular  statutes,  25, 

870,  871 
Establishing  company's  breach  of  duty, 

25,  868 
Examples,  25,  867-869 
For  Failure  to  Transmit  Message 

Right  of  state  to  impose,  25,  767 
Gambling  message,  2  5,  869 
Gambling  transactions,  25,  815 
Generally,  25,  867 
In  Georgia,  2  5 ,  870 
In  Indiana,  25,  870 
In  Mississippi,  25,  871 
In  Missouri,  25,  871 
In  Virginia,  25,  871 
Interstate  messages,  25,  818 
Liquidated  damages,  25,  869 
Particular  statutes,  25,  869 
Penal  nature  of  statute,  25,  867 
Plea  in  Actions  for  Statutory  Penalties, 

25>  833 

Allegations   as   to  residence  of    ad- 
dressee within  delivery  limits,  25, 

834 

Company  within  the  statute,  25,  835 

Examples,  25,  833,  834 

In  general,  25,  833 

Payment  or  tender,  25,  833 

Strictness  required,  2  5 ,  833 
Repeal  of  act,  25,  869 
Statutes  strictly  construed,  2S,  867 
Tender  by  company  to  plaintiff,  2  5 ,  869 
Whether  bad  faith  of  company  should 

be  shown,  25,  868 
Whether  plaintiff  must  show  damages, 

2  5 ,  868 
Pleading 

In  Actions  for  Damages,  2  5 ,  832 

Amount  of  damages,  25,  833 

Demurrer,  25,  833 

General  demurrer,  25,  833 

In  general,  25,  832 

Remote  or   consequential  damages, 
25,833 

What  must  be  alleged,  25,  832 
In  Actions  for  Statutory  Penalties,  25, 

833 

Allegations   as   to   residence  of  ad- 
dressee within  delivery  limits,  25, 

834 
Company    within    the    statute,   25, 

833 
Examples,  25,833,834 
In  general,  2  5 1  833 
Payment  or  tender,  25,  833 
Strictness  required,  25,  833 
Poles,  see   infra,  Liability  for  Inju- 
ries  Caused    by    Improper    Con- 
struction. 

Regulations  of  poles,  see  infra.  Injury 
TO   Telegraph   and    Telephone 
Lines. 
Poles  as  a  nuisance,   16,  927;  25,  755, 

762,  774 
Police  foTver,  see  infra.  State  Regu- 
lation and  Control. 
Post  roads,  25,  770 
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Presumptions  Arising  from  the  Sending  of 
Telegram,  19,  Si;  25,881 
Contradiction  of,  25,  881 
Handwriting,  25,  881 
In  general,  25,  881 
Office  from  which  it  purports  to  come, 

25,  882 
Of  receipt  by  addressee,  25,  881 
That  sender  was  at  place  from  which 
message  was  sent,  25,  882 
FrlTileged  Commtmicatlons,  ig,  146,  155; 
25,  882 

Telegrams  as,  25,  882 
Examples,  25,  882-885 
In  general,  25,  882 
Statutes    forbidding    disclosure     by 

company,  25,  882 
Subpcena  duces  tecum,  25,  883 
Sufficiency  of  description  in  subpoena 
duces  tecum,  25,  884 
Production  of  Documents 

Telegraph   in   possession   of  company, 

24,  179 
Profits 

As  to  loss  of  expected  profits  in  trans- 
actions of  sale,  see  infra.  Measure 
OF  Damages. 
Proximate  and  Remote  Cause,  2  5 ,  761 
Damages,  25,  837 
Delivery,  2  5,  782 

Effect  of  intervening  efficient  cause,  25, 
840 
Public  servants,  25,  750 
Public  use,  25,  747 
Questions  of  Law  and  Fact,  i  g ,  645 

Company's   knowledge   of  the   impor- 
tance of  the  message,  25,  845-847 
Office  hours,  25,  784,  785 
Reasonableness    of   company's    rules, 

25,783 
Request  to  repeat  message,  25,  798 
Railroad    granting   exclusive    privileges, 

19,  825 
Railroads,  see    infra.  Right    of  Way. 
Recovery  for  mental  anguish,  see  infra. 

Measure  of  Damages. 
Refusal  to  furnish  news  to  one  wishing  to 

subscribe,  8,  610 
Regulation  and  control,  see  itifra.  State 

Regulation  and  Control. 
Regulation  of  charges,  see  infra.  State 

Regulation  and  Control. 
Regulation  of  lines,  see  infra.  Injury  to 
Telegraph  and  Telephone  Lines. 
Repeating  Messages,  25,  790 

Authorities  opposing  validity  of  stipu- 
lations, 25,  792 
Cases    upholding    validity    of  stipula- 
tions, 25,  793 
Doctrine  in  Kansas,  25,  795 
Doctrine  in  Texas,  25,  794 
Error   in    name    of   place  from  which 

dispatch  is  sent,  25,  797 
Errors  which   might   have  been    pre- 
vented  if  the   stipulation  had   been 
entered  into,  25,  796 
Examples,  25,  799-798 


875 


Failure  to  deliver  messages,  25,  797 
.   Failure  to   transmit  messages,  25,797 
Gross  negligence,  2  5 ,  795 
Mistake  or  delay  not  due  to  company's 

negUgence,  25,  793 
Moral  duress,  25,  792 
Objections    to    some    cases   upholding- 

such  stipulations,  25,  795 
Question  of  law  or  fact,  2  5 ,  798 
Unreasonable  delay,  25,  797 
Validity  of  stipulation,  25,  791 
What   amounts   to   request   to  repeat, 

25,798 
What  constitutes  gross  negligence,  25, 

796 
When   stipulation,   though   valid,   has 

no  application,  2  5 ,  796 
Whether  reasonable  regulation,  25,  791 
Whether  stipulation  binds  addressee, 

25,798 
Whether  void  as  contract,  25,  792 
Wilful  wrong,  25,  796 
Requiring  claims  to  be  presented  tvitkin 
a   certai?i    time,    see  infra,    Stipula- 
tions IN  Contract  of  Sending. 
Restraint  of  Trade 

Contracts  between   railroads  and  tele- 
graph companies  vesting  in  the  lat- 
ter the  exclusive  use  or  occupation 
of  the  right  of  way  of  the  former,  3, 
88s 
Right  of  addressee  to  sue,  see  tnfra.  Ac- 
tions    for     Damages     Resulting 
from  Negligent  Transmission  or 
Delay. 
Right  of  Way,  25,  752 

See  infra.  Eminent  Domain. 
Contract  with  land  owner,  25,  760 
Crossing  navigable  waters,  25,  760 
Exclusive  privilege,  25,  757,  759,  760 
Federal  and  State  Grants  of  Right  of  Way, 
25,758 

Conditions,  2  5 ,  759 
Conflicting  state  and  federal  legisla- 
>     tion,  25,  759 
Congressional  power  of  control  over 

interstate  commerce,  25,  758 
Constitutionality  of  statute,  25,  759 
Exclusive  privilege,  25,  760 
Exclusive  use  of  railroad's  right  of 

way,  25,  759 
Railroad's  right  of  way,  2  5,  759 
State  statutes,  2  5 ,  760 
United  States  statute  authorizing  oc- 
cupation of  post  roads,  25,758 
In  general,  25,  760 
In   streets   and   high-ways,  see  infra. 

Streets  and  Highways. 
On  Railroad's  Eight  of  Way,  25,  756 
Compensation  to  owner  of  fee,  2  5,  756 
Contract  for  exclusive  right,  25,  757 
Line  constructed  for  use  of  railroad, 

2  5 ,  756 
Right  of  way   acquired  by  contract, 

25,757 
Whether  company  entitled  to  com- 
pensation, 25,  756 
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C07lfd 

Eight  of  Way— CoB^f'rf 

Rules  applicable  to  railroad's  right  of 
way,  25,  760 

Statutes,  25,  760 
Rules  and  Eegnlatlons  of  Company 

Bight  to  Provide  Reasonable  Rules,  25, 

783 

Deposit  to  pay  answer,  25,  784 

Examples,  25,783-785 

Examples   of    unreasonable    regula- 
tions, 25,785 

Immoral  message,  25,  784 

In  general,  25,  783 

Office  Hours,  25,  784,  785 

Reasonableness  of  the  regulations, 

25,785 
Regulations  as  to,  25,  785 
Right  of  company  to  provide  rules, 

25,785 
Whether  employees  of  one  ofBce 
must  know  hours  of  another,  25, 

785 
Prepayment  of  charges,  2  5 ,  784 
Reasonableness,    question   of  law  or 

fact,  25,783 
Requiring  messages  to  be  written, 

25,  783 
Signature  of  sender,  25,  785 
Unreasonable  regulations,  25,  785 
Unreasonable  rules,  25,  783 
Sales 

As  to  loss  of  expected  profits  in  trans- 
actions of  sale,  see  infra.  Measure 
OF  Damages. 
Acceptance  by  telegraph,  2  i,  454 
Secondary  Evidence,  2  5 ,  877 

Action  by  addressee  for  failure  to  de- 
liver, 2  5 ,  880 
Company  agent  of  party  sending  mes- 
sage, 2  5 ,  878 
Destruction  of  .messages,  25,  880 
In  action  against  telegraph  company, 

25,879 
In  general,  25,  877 
Message  delivered,  25,  878 
Message  not  reduced  to  writing,  2  5, 880 
Notice   to  company  to  produce   mes- 
sage, 2  5 ,  880 
Telegraph  company  agent  of  addressee, 

25,878 
Testimony  of  telegraph  clerk,  25,  880 
Two  distinct  messages,  2  5 ,  878 
When  each  message  original  evidence, 

25,878,  879 
Whether  secondary  evidence  admissi- 
ble, 25,879 
Sender's  right,  see  infra.  Actions  for 
Damages  Resulting  from  Negli- 
gent Transmission  or  Delay. 
Signature  of 'sender,  25,  785 
State  Regulation  and  Control,  25,  767 
See  infra.  Municipal  Control. 
Construction   and  regulation  of  lines, 

25,768 
Foreign  corporations,  25,  770 
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General  control,  2  5 ,  767-771 

Grant  of  exclusive  occupation  of  post 

roads,  25,  770 
In  general,  25,  767 
Inherent  power,  25,  767 
Interstate  Commerce,  25,  769 

Examples,  25,  768-770 

Examples  of  valid  state  regulations, 

25,  769 
Jurisdiction  of  state,  25,  769 
Rules  in  general,  25,  769 

Penalties  for  failure  to  transmit  mes- 
sages, 25,  767 

Police  power,  25,  767 

Protection  of  vested  interests,  25,  771 

Public  interests,  25,  768 

Regulation  of  Charges,  25,  771 

Delegating  power  to   municipality, 

25,  772 

Effect  of  grant  of  patent  right,  25, 
772 

Evading  statute  regulations,  25,  772 

Examples,  25,  771-773 

In  general,  25,  771 

Interstate  commerce,  25,  772 

Maximum  rate,   2  5 ,  772 

Power  of  state,  25,  771 
Right  to   require  wires  to   be   placed 

under  grc^nd,  25,  768 
Statute  of  frauds,  25,  886 
Statutory  penalties,  see    infra,  Penal- 
ties. 
Statutory  penalties  for  failure  to  trans- 
mit caused  by  strike,  8,  610 
Stipulations  in  Contract  of  Sending,  2  5 ,  786 
As  to  Repeating  HessageE,  25,  790 

Authorities  opposing  validity  of 
stipulations,  25,  792 

Cases  upholding  validity  of  stipula- 
tions, 25,  793 

Doctrine  in  Kansas,  2  5 ,  795 

Doctrine  in  Texas,  25,  794 

Error  in  name  of  place  from  which 
dispatch  is  sent,  25,  797 

Errors  which  might  have  been  pre- 
vented if  the  stipulation  had  been 
entered  into,  25,  796 

Examples,  2  5 ,  790-798 

Failure  to  deliver  messages,  25,  797 

Failure  to  transmit  messages,  25,  797 

Gross  negligence,  25,  795 

Mistake  or  delay  not  due  to  com- 
pany's negligence,  2  5 ,  793 

Moral  duress,  25,  792 

Objections  to  some  cases  upholding 
such  stipulations,  25,  795 

Question  of  law  or  fact,  25,  798 

Unreasonable  delay,  25,  797 

Validity  of  stipulation,  25,  790 

What  amounts  to  request  to  repeat, 
25,798 

What  constitutes  gross  negligence, 
25,796 

When  stipulation,  though  valid,  has 
no  application,  25,  796 

Whether  reasonable  regulation,  25, 
791 
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Whether  stipulation  binds  addressee, 

25,  79S 

Whether  void  as  contract,  25,  792 

Wilful  wrong,  25,  790 
Cipher  message,  25,  843 
Connecting  lines,  25,  804,  822,  823 
Errors  due  to   climatic  influences,  25, 

804 
Evidence  of  Assent  of  Sender  or  Addressee 

to  Printed  Stipulations,  25,  804 

As  to  assent  of  receiver  or  ad- 
dressee, see  infra.  Actions  for 
Damages  Resulting  from  Neg- 
ligentTransmission  or  Delay. 

Bringing  stipulation  to  notice  of 
party,  25,  804 

Failure  to  read,  25,  805 

General  rule,  25,  804 

Inability  to  read,  25,  805 

Knowledge  of  agent,  25,  807 

Knowledge  of  company's  rules,  25, 
807 

Mutilated  blank,  25,  807 

Rule  in  Illinois,  2  5 ,  805 

Signature  to  printed  stipulations, 
25.  80s 

Use  of  small  type,  2  5,  805 

Where  message  blanks  are  not  used, 
2  5 ,  806 

Where  operator  writes  out  message, 
25,  80s 

Whether  binding  upon  addressee, 
25,  807 

Whether   stipulation  must  have  ac- 
tually been  brought  to  the  atten- 
tion of  the  sender,  25,  805 
Examples,  2  5 ,  803,  804 
General  rule  as  to  validity,  25,  786 
In  general,  25,  786 
Limiting  Company's  Liability  for  Negli- 
gence, 2  5 ,  749,  786 

Analogous  to  common  carriers,  25, 
788 

Care  and  skill,  25,  789 

Degree  of  negligence,  25,  788,  789 

Examples,  25,  787-790 

Examples  of  gross  negligence,  25, 
790 

Gross  negligence,  25,  788 

In  general,  25,  7S6 

Reason  of  the  rule,  25,  787 

Validity  of  stipulations,  25,  786 

Voluntary  assent  of  other  party,  25, 
789 

What  constitutes  proof  of  gross 
negligence,  2  5 ,  789,  790 

Wilful  default,  2  5 ,  788 
Limiting  liability  to  specified  amount, 

25,  803 
Night  messages,  25,  803 
Requiring  Claims  to  Be  Presented  Within 

a  Certain  Time,  2  5 ,  798 

Cases  holding  such  stipulations  void, 
2  5 ,  800 

Condition  precedent  to  right  of  action, 
25,801 

Contents  of  claim,  25,  803 
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Delay   in    becoming    aware   of    the 

wrong,  25,  801 
Demand,  25,  Soi 
In  general,  25,  798 
Language  of  stipulation,  25,  799 
Modifications   of  general  statute  of 

limitation,  25,  800 
Notice  in  writing,  25,  802 
Stipulation  as  applied   to  claim  for 

statutory  penalty,  2  5 ,  800 
Suit  as  demand,  25,  801 
To  whom  claim  must  be  presented, 

2  5 ,  802 
Validity,   25,  799 
Waiver  by  company,  25,  802 
When  limitation  begins  to  run,  25, 

800 
Whether   claim    must   be   presented 
before  commencement  of  suit,  25, 
801,  802 
Within  sixty  days,  2  5 ,  799 
Within  thirty  days,  25,  799 
Within  twenty'  days,  25,  799 
Strike  of  operators,  25,  804 
Streets  and  Highways,  2  5 ,  752 

Delegation  of  power  to  municipal  cor- 
porations, 25,  752 
Implied  right,  25,  752 
Liability  for  cutting  trees,  25,  755 
Measure  of  damages  to  abutting  own- 
ers, 25,  7SS 
Municipality's    pow^er  to  lay   poles  in 

street,  24,  46 
Necessity  of  express  grant,  25,  752 
Placing  wires  underground,  24,  119 
Power  of  legislature,  25,  752 
Public  nuisance,  16,  927;  25,  755,762, 

774 
Remedy  of  abutting  owner,  2  5 ,  755 
Right  of  abutters  to  compensation,  24, 

118 
Right  of  city  to  authorize  occupation 

of  streets,  25,  753 
Right  to  construct  lines,  24,  752 
Whether   the  erection   of  poles   is    an 

additional  burden,   6,   556;   24,118; 

2  5,753 
Subpoena  duces  tecum,  25,  883,  884 
Sunday,  8,  611  ;  24,  543,  573;  25,  815 
Action  by  addressee,  25,  817 
Action  for  tort,  25,  817 
Agent  undertaking  to  transmit,  25,815 
Contract  to  transmit  messages,  24,  573 
Information  of  death,  24,  573 
In  general,  25,  815 

Liability  for  failure  to  transmit,  25,  815 
Message  one  of  necessity,  24,  573 
Message  requesting  attendance  of  doc- 
tor, 24,  573 
Necessity  and  charity  appearing  on  face 

of  message,  25,  818 
Necessity  or  charitj',  8,  612;  25,  816 
Office  at  a  receiving  station,  25,  815 
Ratification,  8,611;  25,817 
Retention  until  Monday,  25,  817 
Right  to  close  on  Sunday,  25,  815  ■ 
Validity  of  contract,  2  5 ,  816 
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TELEGRAPHS    AND    TELEPHONES  — 

Coiifd 

Sunday — Cont'd 

What  amounts  to  a  ratification,  8,  6ii  ; 

25,  817 
WKat   are   messages    of  'necessity    or 

charity,  25,  816 
When  contract  for  transmission  is  void, 

8,  611 
Work  of  necessity  and  charity,  8,  612  ; 
25,816 
Taxation,  25,  87 1 
In  general,  25,  874 
Interstate  Commerce,  25,  28,  32,  871 
Examples,  25,  871-873 
Government  business,  25,  873 
Privilege  license  tax,  25,  873 
Property  of  company,  25,  873 
Tax  cannot  be  collecfed  by  injunc- 
tion, 25,  874 
Tax  on  capital  stock,  25,  874 
Tax  upon  all  messages,  .8,  372;  25, 

871 
Tax  upon  gross  receipts,  2  5 ,  872 
Whether  message  from  one  state  to 
another  is  commerce,  25,  871 
Messages  sent  by  government,  25,  108 
Municipal  taxation,  2  5 ,  774 
Telegrams,  8,  372 
Telegrams  vpithin  the  state,  8 ,  372 
Telephone  companies,  25,  875 
Upon  the  receipts  of  telegraph  com- 
panies, 8,  374 
Telegrams  in  evidence,  see  infra,  Evi- 
dence. 
Telegraph   including  telephone,  6,  525; 

25.  746 

Telephone  Companies 
Duties,  8,  612 

Discrimination,  8,  612 

Where  prohibited ,  through  operating 

a  patent  mechanism,  from  serving 

a  certain  class  of  customers,  8,  612 

Forfeiture  of  right   to  instrument,   8, 

614 
Improper  or  vulgar  language,  8,  613 
Subject  to  legislative  control,  8,  612 

Telephone  companies  are  not  common 
carriers,  2,  785 

Telefhone  company's  duty  to  furnish 
equal  facilities  to  all,  see  infra,  Duty 
OF  Telephone  Companies  to  Fur- 
nish EquAL  Facilities  to  All. 

Tickers,  25,  812 

Time  for  presenting  claim,  see  infra, 
Stipulations  in  Contract  of 
Sending. 

Transmission  of  messages,  see  infra. 
Duty  of  Telephone  Company  to 
Furnish  Equal  Facilities  to  All  ; 
Liability  of  Telegraph  Com- 
panies FOR  Negligent  Transmis- 
sion OR  Delivery. 

Transmission  of  stock  quotations,  8 
610 

Underground  Wires 

Right  of  state  to  require,  2  5 ,  768 


Wires 

Regulation  of  wires,  see  infra,  Injury 
TO   Telegraph   and    Telephone 
Lines. 
TELLER,  25,  S93 

See  Banks  and  Banking. 
TEMPERANCE,  see  Life  Insurance  as 

TO  Warranty  of. 
TEMPERATE,  25,  893 

Sober  and  temperate,  1 1,  706 
TEMPEST,  25,894 
TEMPORARY,  25,894 
TEMPORARY  ADMINISTRATION 
Bond,  7,  211 
Lost  wills,  13,  1 141 
TENANCY,  25,894 

See  Landlord  and  Tenant. 
TENANCY  AT  SUFFERANCE,  25,894 

See  Landlord  and  Tenant. 
TENANCY  AT  WILL,  25,  894 

See  Landlord  and  Tenant. 
TENANCY  BY  CURTESY,  see  Curtesy. 
TENANCY   FOR    LIFE,   see   Landlord 
and  Tenant;    Remainders;  Rever- 
sion. 
TENANCY  FROM  MONTH  TO  MONTH, 

see  Landlord  and  Tenant. 
TENANCY  FROM  YEAR  TO  YEAR,  see 

Landlord  and  Tenant. 
TENANCY  IN  COMMON,  see  Joint  Ten- 
ants AND  Tenants  in  Common. 
TENANCY  IN  COPARCENARY,  see  Par- 
cenary. 
TENANCY  IN  FEE  SIMPLE,  see  Real 

Property. 
TENANCY  JOINT,   see  Joint  Tenants 

AND  Tenants  in  Common. 
TENANT,  25,89s 

See  Joint  Tenants  and  Tenants  in 
Common. 
TENANTABLE,  25,896 
TENANTS  FOR  YEARS,  see  Landlord 

AND  Tenant. 
TENANTS  IN  COMMON,  see  Joint  Ten- 
ants AND  Tenants  in  Common. 
TENDER,  25,897 
See  Payment. 

Building  contracts,  see  Building  Con- 
tracts. 
Legal  tender,  see  Money. 
Working  contracts,  see  Working  Con- 
tracts. 
Abiding  the  event,  see  infra.  Payment 

of  Money  Into  Court.  ^ 
Acceptance 

Must  be  absolute,  2  5 ,  927 
Of  part  payment  conditional  that  if  ac- 
cepted it  shall  be  a  discharge  in  full, 
18,  154 
Reasonable  time  for  decision,  25,  927 
Admissions,    see    infra,  Payment    of 

Money  Into  Court. 
Arbitration,    tender   equivalent  to    per- 
formance of  award,  i,  716 
As  a  discharge  of  contract,  3,  896 
As  defense  to  covenant,  4,  546,  548 
Bars  distress,    5,  707 
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By  Whom  Made,  25,  918 

Liens,  25,  928 
Check,  25,  908 
Computation  of  time,  26,  12 
Conditional  acceptance,  25,  927 
Conditional  tender,  25,  912 
Conflict  of  laws,  3,  580 
Costs,  2  5 ,  91 1 

Effect  of  tender,  4,  321 ;  25,  926 

Payment  of  Money  Into  Court 

In  satisfaction  of  plaintiff's  demand, 

25,936,940 

Payment  of  money   into  court  as  secu- 
rity, 25,  940 

Tender  after    suit  has    begun   of  the 
amount  in  controversy,  and  costs  al- 
ready incurred,  4,  321 
Currency,  4,  9S7 
Definition,  I2,  453;  25,  897 

See     infra.    What    Constitutes   A 
Valid  Tender. 
Effect  of,  12,453;  25,  924 

See  infra.  Payment  of  Money  Into 
Court. 

Effect  on  costs,  4,  321 ;  25,  926 

Effect  on  interest,  2  5 ,  926 

Examples,  25,  924 

Liens  or  Mortgages,  15,  872,  873;  25, 
927 

See  infra.  Mortgages. 
By  whom  made,  25,  928 
Discharge  of  lien,  2  5 ,  927 
In  general,  25,  927 
Lienor's  right  to  possession,  25,  929, 

931 
Necesssity  of  keeping  tender  good, 

25,929 
Necessity    of    paying    money    into 

court,  25,  929 
Tender  after  default,  2  5 ,  929 
Tender  must  cover  whole  debt,  25, 

928 
To  what  liens  doctrine   applicable, 

25,931 
Where  possession  has  been   taken, 
25,929 
Of  money,  2  5 ,  924 
Of  property,  25,925 
Vesting  property  of  creditor,  25,  925 
Whether  equivalent  to  performance, 

25,924 
Whether  it  extinguishes  obligation,  2  5, 
924 
Election  to  pay  in  money  or  property, 

25,909 
Excessive  tender,  25,  911 
Excuses  for  not  producing  money,  25, 

904 
In  accord  and  satisfaction,  i ,  95 
In  Court 

Judicial  notice,  12, 193 
Instruction,  examples    of,    11,   268-271, 

273,  275 
Interest,  25,911 

Effect  of  tender,  25,  926 
Judgment  lien,  12,  119 
Judicial  notice,  iz,  193 
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Keeping  Tender  Good,  2  5,  922 
Examples,  25,  922-924 
Identical  money,  2  5 ,  923 
In  general,  25,  922 

Payment  of  money  into  court,  25,  940 
Refusing  to  pay  after  tender,  2  5 ,  924 
Using  money  after  it  is  tendered,  25, 

923 
Liens 
Effect  of  Tender,  25,  927 
By  whom  made,  25,  928 
Discharge  of  lien,  25,  927 
In  general,  25,  927 
Lienor's  right  to  possession,  25,  929, 

931 
Necessity   of  keeping  tender  good, 

25,929 
Necessity    of    paying    money    into 

court,  25,  929 
Tender  after  default,  25,  929 
Tender  must  cover  whole  debt,  25, 

928 
To  what  liens   doctrine   applicable, 

25,931 
Where  possession  has   been   taken, 

25,  929 
Money,  see  infra.  The  Medium. 

Effect  of,  25,  924 
Mortgage  debt,  25,  914 
Mortgages,  1 5,  872,  873 
After  default,  i  5,  873 
Effect  of  Tender,  i  5 ,  873  ;  25,  927 
By  whom  made,  25,  928 
Discharge  of  lien,  25,  927 
In  general,  25,  927 
Lienor's  right  to  possession,  2  5 ,  929, 

931 
Necessity  of  keeping   tender  good, 

25,929 
Necessity    of    paying    money     into 

court,  2  5 ,  929 
Tender  after  default,  2  5 ,  929 
Tender  must  cover  whole  debt,  25, 

928 
To  what  liens  doctrine   applicable, 

25,931 
Where  possession  has  been   taken, 

2  5 ,  929 
Insufficient  tender,  i  5 ,  874 
Junior  incumbrancer,  15,  874 
Tender  made  at  the  law  day,  i  5 ,  874 
What  sufficient  tender,  i  5,  874 
When  tender  may  be  made,  15,  874 
Where    tender  should   be  made,   15, 

874 
Whether  it  discharges  mortgage,  15, 

873 

Necessity  of,  25,  898 
Examples,  25,  898-900 
Generally,  2  5 ,  898 
In  cases  of  tort,  2  5 ,  900 
Prerequisite  to  action,  2  5,  898 
Unliquidated  damages,  25,  900 
Waiver,  2  5 ,  900 

Of  rent,  8,  448 

Open  and  close,  i  7,  201,  203 

Partial  tender,  25,  910 
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TENDER— CoKi'rf 
Parties,  25,  918 

By  a  stranger,  2  5 ,  918 
By  Wliom  made,  2  5 ,  918 

Liens,  25,  928 
Persons  jointly  entitled,  2  5 ,  919 
To  a  stranger,  25,  918 
To  Whom  Made,  25,  918 

Liens,  25,  928 
Whether  equity  will  supply  defects,  25, 
922 
Payment  of  Money  Into  Court,  1 8, 725 ;  25, 

939.  940 

Admissions,  2  5 ,  940 

Admits  breach,  2  5 ,  940 

Admits  contract,  25,  940 

As  to  further  recoveries,  2  5 ,  942 

Grounds  upon  which  plaintiff  bases 

his  ri^t,  2  5 ,  942 
Plaintiff's  right  to  sue,  25  ,  942 
Right  to  recover  further  damages, 

2  5 ,  942 
Admits  breach,  25,  940 
Admits  contract,  2  5 ,  940 
As  Security  for  Costs 

Keeping  tender  good,  25,  940 
Effect  of,  25,  940 

Admission  of  plaintiff's  right  to  sue, 

25,942 
As  a  discharge  of  debt,  25 ,  938 
As  admission  of  contract,  2  5 ,  940 
As  an   admission  of  breach,  25,  940 
Money  belongs  to  plaintiff,  25,  943 
Withdrawal  of  money  by  defendant, 

25,943 
Eminent  domain,  6,  585,  586 
General  rule,  25,  935 
In  Satisfaction,  2  5 ,  935 

Costs,  25,  936 

Effect,  25,938 

Examples,  25,935-939 

In  general,  25,935 

Plaintiff  failing  to-  recover  a  greater 
sum,  2  5,  935 

Where    defendant    demands    some- 
thing due,  25,  935 

Whether  debt  is  discharged,  25,  938 
Liens,  2  5 ,  929 
Lis  pendens,  13,  876 
Payment  of  part  of  claim,  5,  62 
Plaintiff's  right  to  sue,  25,  942 
Pleading  tender,  2  5 ,  932-934 
Right  to. recover  further  damages,  25, 

942 
To  Abide  the  Event,  2  5 ,  939 

Examples,  25,  939 

In  general,  25,  939 

Order  of  court,  25,  939 
With  whom  deposited,  25,  935 
Place  of,  25,  903,  920 

Contract  fixing  place,  25,  920 

Creditor's  residence,  25,  920 

Duty  of  obligor  to  seek  obligee,  2  5,  921 

Duty  of  parties  to  attend  place,  2  5 ,  920 

Duty  to  seek  creditor,  2  5 ,  920 

Examples,  25,  920,  921 

In  general,  2  5 ,  903,  920 
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Ponderous  articles,  25,  921 
Specific  property,  2  5 ,  919 
SuflSciency,  25,  903-920 
Whether  equity   will  supply    defects, 
2  5 ,  922 
Pleading,  18,  555;  25,  932 

Examples,   1 8,  555  ;  2  5 ,  932-935 
General  issue  as  to   whole  and  tender 

as  to  part,  i  8,  555 
Indebitatus  assumpsit,  18,  555 
Necessity    of     pleading    tender,    25, 

932 
Payment  of  money  into  court,  i  8 ,  555 ; 

25,932-934 
Principles  of  the  plea,  18,  555 
Tender  as   to  part    of    demand,    18, 

5SS 
To  what  demand,  i  8,  555 
When  applicable,  i  8 ,  555 
Whether  it  must  be  specially  pleaded, 

18,  555 
Plea  of,  in  action  of  covenant  admitted 

under,  4,  560 
Fledge  and  Collateral  Security,  1 8,  724 

Action  for  debt,  18,  724 

Bringing  money  into  court,  .18,  725 

Conditional  tender,  18,  725 

Full  amount,  18,  724 

In  general,  i  8,  724 

Offer  to  pay,  1 8, 725 

Production  of  monej',  i  8 ,  725 

Refusal  of  tender,  18,  726 

Surety  for  debt,  i  8 ,  726 

Trover,  I  8,  726 

Whether  debt  is   discharged    by,    18, 
724 

Whether    equivalent    to  payment,  18, 
724 

Whether  lien  is  discharged  by,  18,  724 
Premature  tender,  2  5 ,  909 
Property,  see  infra.  Specific  Property. 

Effect  of,  25,  925 
Readiness  and   willingness   to   pay,  25, 

916 
Redemption  from  judicial  sale,  20,  639 
Refusal  to  accept,  2  5,  904 
Release  of  mortgage,  25,  914 
Rent,  8,  448 
Sales 

Action  by  buyer  for  breach  of  execu- 
tory contract,  2  i ,  613 

Discharge  of  buyer's  duty,  22,  565 

Effect  of,  2  1,  565 

Unconditional  tender,  2  i ,  566 
Satisfaction,   see   infra,    Payment  op 

Money  Into  Court. 
Specific  Property,  25,  918 

Designating  the  property,  25,  919 

Selected  from  larger  bulk,  25,  919 

Setting  it  aside,  25,  919 
Strangers,  25,  918 
Subrogation,  24,  201 

By  junior  incumbrancer,  24,  270 

Sufficiency,  see  infra,  What  Consti. 
tdtes  a  Valid  Tender. 
Suretyship,  24,  822 
Taxation,  25,  288 
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The  Medium,  2  5 ,  907 

Bank  notes,  25,  908 

Check,  25,  908 

Confederate  money,  25,  908 

Examples,  25,  907,  908 

Gold,  25,  907 

In  general,  25,  907 

Legal  money,  2  5 ,  907     ' 
Time  of,  25,  931 

Act  to  be  done  anywhere,  25,  921 

Act  to  be  done  at  a  particular  place, 

25.921 

Before  midnight,  25,  921 

Before  sunset,  25,  921 

Bulk  goods,  25,  922 

Computation,  26,  12 

Examples,  25,  921,  922 

In  general,  25,  921 

Keeping  tender  good,  25,  922 

Specific  property,  25,  919 

Time  of  day,  25,  922 

Vesting  of  property,  25,  921 
Torts,  25,  900 
To  Whom  Made,  25,  91S 

Liens,  25,  928 
Trover 

Subsequent  to  demand  and  refusal,  26, 

731 
Trust  Deeds  and  Power  of  Sale  Mortgages, 

see   Trust   Deeds   and   Power    of 

Sale  Mortgages. 

By  purchaser,  26,  940 
Unliquidated  damages,  25,  900 
Valid   tender,  see    infra.   What   Con- 
stitutes A  Valid  Tender. 
Waiver,  25,  900;  28,  581 

Insisting  on  specific  objection,  28,  582 

Refusal  to  receive,  28,  581 
Waiver  of  Ohjeotlons,  2  5 ,  916 

Examples,  25,  916-918 

In  general,  25,  916  / 

Knowledge  of  facts,  25,  917 

Refusal  placed  upon  a  specific  ground, 
25,  916 
What  Constitutes  a  Valid  Tender,  2  5 ,  901 

Actual   possession   of  the  money,  25, 
901 

Duty  to  count,  25,  902 

Election  to  pay  in  money  or  property, 

25,909 

Examples,  25,  901-904 

Generally,  25,  901 

Mere  readiness  and  willingness  to  pay, 
25,  916 

Money   in    envelope   or  bag,    25,  901, 
902 

Must  Be  Absolute  and  Without  Condi- 
tions, 25,  912 

Assent  to  conditions,  25,  916 
Conditions  to  which  creditor  might 

object,  25,  912 
Examples,  25,  912-916 
In  general,  25,  912 
Mortgage  debt,  25,  914 
Receipt,  25,  912 
Release  of  all  demands,  25,  912 
Release  of  mortgage,  25,  914 
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Must  Cover  Entire  Debt,  2  5 ,  910 

Examples,  25,  gio-912 

Excessive  amount,  25,  911 

Including  costs,  25,  911 

Including  interest,  25,  911 

In  general,  2  5,  910 

Liens,  25,  928 

Mistake  on  part  of  debtor,  25,  910 
Of  goods,  25,  go  I 
Of  money,  25,  901 
Place  of  tender,  25,  903 
Premature  tender,  25,  909 
Readiness  to  deliver  money,  25,  901 
Statutory  offer,  25,  904 
The  Medium,  2  5 ,  907 

Bank  notes,  25,  908 

Check,  25,  908 

Confederate  money,  25,  908 

Examples,  25,  907,  go8 

Gold,  25,  907 

In  general,  25,  907 

Legal  money,  25,  907 
Waiver  of  Objections,  2  5 ,  916 

Examples,  25,  916-91S 

In  general,  25,  916 

Knowledge  of  facts,  25,  917 

Refusal    placed    upon    a    specific 
ground,  25,  916 
When  Actual  Production  of  Money  Is  Ex- 
cused, 25,  904 

Creditor    absehting    himself    from 
home,  25,  905 

Declaration    that   creditor    will    not 
receive,  25,  904 

Examples,  25,  904-907 

Refusal  to  remain  until  money  can 
be  counted,  25,  906 
TENEMENTS,  2,  678;  19,  1033;  25,  944; 

2  9 .  403 

See  Lodgings  and  Apartments. 

Examples,  2  5 ,  (j^^-g^S 

In  general,  2  5 ,  944 

Part  of  house,  2  5 ,  945 

Popular  sense,  25,  945 

Technical  sense,  25,  ^45 

Tenement  houses,  9,  780;  13,  1015 

Wharf,  2  5 ,  945 

Whether   building    identical    with,    25, 

TENENDUM,  25,944 
TENOR,  8,  sos;  25,946 

"  Effect,"  6,  170 

In  general,  2  5 ,  946 

Manner  and  form,  25,  947 

Popular  sense,  2  5 ,  947 

Purport  distinguished  from,  25,  947 
TEN-PINS,  5,  701 
TENT,  25,  947 

TENTERDEN'S  ACT,  25,  948 
TENURE,  25,948 

See  Real  Property. 

Allodial,  I,  490 

Of  office,  25,  948 
TERM,  9,  210;  22,  7S6;  25,  949 

566  Adjournment ;  Lease;  Vacation, 

For  adjournment  of  ,  see  Adjournment. 

Computation  of  time — Sunday,  26,  14 
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TERM— CoH/'rf 
In  General,  25,  949 

Officer's  term,  ig,  562* 
Of  Agreement,  25,  95 1 

Terms  cash,  3,  34 
Of  Court,  2  5 ,  949 

Acts  done  after  expiration,  1 2 ,  297 

Adjournment,  25,  951 

Case  on  trial  after  expiration  of   term, 
12,  297 

Compliance  with  constitutional  require- 
ments, 12,  298 

Compliance    with    statutory    require- 
ments, 1 2 ,  298 

Considered  as  one  day,  5,  91 ;  25,  950 

Correctness  of  clerk's  errors,  25,  950 

Definition,  25,  949 

Duration,  25,  949 

Examination   of    judgments    and    de- 
crees, 25,  950 

"  First  term,"  8 ,  22 

Ignorance  of  change  by  statute,  12,  297 

In  general,  25,  949 

Judgments  under  control  of  court  dur- 
ing term,  r,  627 

Judicial  Notice,  12,  182-190 
Duration  of  term,  12,  183 
Examples,  12,  182,  183 
Time  for  holding  court,  i  2 ,  182 

Jurisdiction,  12,  2^ 

Acquired  by  consent,  i  2,  299 
Consent  at  unlawful  term,  12,  303 

Michaelmas  term,  15,  389 

"  Next  term,"  16,  702 

Period  regarded  as  one  day,  i  2,  297 

Relation  of  judgment,  25,  951 

Session,  22,  209 

Term  held  under  old  law  after  change, 
12,297 

Vacation,  28,  34 

When  judge  may  open  court,  i  2,  298 

When  term  expires,  12,  297 

Where  no  judge  attends,  12,  298 
Of  Years,  25,  951 

See  Landlord  and  Tenant. 
TERMINATE,  25,952 

Terminating  society,  a,  606 
TERMINER,  25,9^2 

TERMINUS,  25,953 
TERRE-TENANT,  25,952 
Contribution,  4,  11 
Definition,  2  i,  861 
Scire  facias,  2  i,  861 
TERRIER,  25,  953 
TERRITORIAL  COURTS,    see    United 

States  Courts. 
TERRITORIES,  25,953 
See  getierally.  States. 
Admission  into  the  union,  see  States. 
As  to  extradition,  see  Extradition. 
Corporations 

Limitation  of  the  right  of  acquisition 

by  corporations,  25,  959 
Power  to  Incorporate,  2  5 ,  962 
Examples,  25,  962,  963 
General  incorporation  laws,  25,962 
Private  charters,  25,  962 
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Courts 

Admission  of  territory   as  state,  23,  76 
Criminal  Prosecution,  2 5,  957 

Capital  crimes,  25,  957 

Infamous  crimes,  25,  957 

Information,  25,  957 

Jury  of  twelve  men,  25.  958 

United  States  courts,  25,  969 
Delegation  of  foixier,  see  infra.  Legis- 
lative Power. 
Due  process'of  law,  25,  957 
Eminent  domain,  6,  515 
Establishment  of  constitution,  3,  671 
Executive  Power,  2  5 ,  964 

Power  in  general,  25,  964 

Power  of  appointment,  25,  964 

Power  of  removal,  25,9^5 

Power  to  fill  vacancies,  25,  964 
Governor,  25,  964 

Mandamus,  25,  965 

Power  of  appointment,  25,  964 

Power  of  removal,  25,  965 

Power  to  fill  vacancies,  2  5 ,  964 
Judges 

Appointment  and  removal,  25,  966 
Judicial  Power,  2  5 ,  965 

As  to  territorial  courts,  see  United 
States  Courts. 

Appointment  and  removal  of  territorial 
judges,  25,  966 

Impeachment  of  judge,  25,  966 

In  general,  25,  965 

In  whom  vested,  2  5 ,  965 

Power  defined,  25,  965 
Jurisdiction,  25,967 
Jury  Trial,  2  5 ,  957 

Capital  crimes,  25,  957 

In  general,  25,  957 

Power  of  territory  to  deny,  2  5 ,  957 
Laws  of  Congress  Applicable  to,  25,  955 

Examples,  2  5 ,  955,  956 

In  general,  25,  955 

Intention,  25,  955 

Organic  law  of  territory,  25,  956 

Term  "  state,"  2  5 ,  955 
Legislative  Power,  2  5 ,  956 

Applicability    of   federal   constitution, 

25,  957 
Approval  of  congress,  25,  956 
Compensation  of  officers,  25.  961 
Constitutional  restrictions,  25,  956 
Criminal  Prosecution,  2  5 ,  957 

Capital  crimes,  25.  957 

Infamous  crimes,  25,  957 

Information,  25,  957 

Jury  of  twelve  men,  25,  058 
Delegation  of  Powers,  2  5 ,  960 

Appointment  of  officers,  25,  960 

Examples,  25,  960 

In  general,  2  5.  960 
Due  process  of  law,  25,  957 
Immunity  from  taxation,  25,  958 
Inconsistent  acts,  25,  956 
Legislative  sessions,  25,  960 
Limitation  of  the  right  of  acquisition 

by  corporations,  25,  959 
Organic  act,  25,  956 
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Power  stated,  25,  956 
Public  domain,  25,  958 
Restraints  upon,  25,  956,  957 
Right  of  suffrage,  2  5 ,  959 
Special  sessions,  25,  961 
Subjects,  25,  956 
Subjects  of,  25,  961 
Incorporation,  25,  962 
Municipal,  25,962 
Private,  2  5 ,  962 

Taxation,  see   infra,  Taxation. 
Police  power,  2  5 ,  962 
Scope  of  power,  25,  961 
Taxation  of  federal  property,  2  5 ,  958 
Trial  by  jury,  25,  957 
Mandamus 

To  governor,  25,  965 
Municipal  Corporations 

Power  to  incorporate,  i  5,  661;  25,  962 
National  Banks 

Taxation,  25,964 
Nature  of  territorial  government,  2  5 ,  954 
Officers 

Compensation,  25,  961 
Police  power,  25,  962 
Power  of  Congress  Over,  2  5 ,  953 

See  infra.  Laws   of  Congress   Ap- 
plicable TO. 
Delegation  of  authority,  25,  954 
In  general,  25,  953 
Nature  of  territorial  government,  25, 

954 
Relation  of  territories  to  federal  gov- 
ernment, 25,  954 

Potvers,  see  infra.  Executive  Power- 
Legislative  Power. 

Public  Lands 

Power  of  appointment,  2  5,  964 
Power  of  legislature  over,  2  5 ,  958 
Taxation,  2  5 ,  963 

Public  OfBcers 

Power  of  removal,  25,  965 
Power  to  fill  vacancies,  2  5,  964 

Railroads 

Taxation,  25,  963 

Removal  of  causes,  20,  992 

Right  of  suffrage,  25,  959 

Special  sessions  of  legislature,  2  5 ,  961 

States 

Whether    territories    included    under 
term   "  state,"  2  5 ,  955 

Taxation,  24,  963 

Federal  property,  25,  958 
Immunity  from  taxation,  2  5 ,  958 
National  banks,  16,  189;  25,  964 
Power  of  legislature,  25,  963 
Public  lands,  25,  963 
Railroads,  25,  963 

Unconstitutional  statutes,  23,  225 
TERROR 

Circumstances  of  terror,  3 ,  240 
TEST 

Test  oaths,  see  Ex  Post  Facto  I-aws. 

Same  offense,  4,  793 
TESTAMENT,  25,970;  29,  125 

See  Wills. 

Holografhic,  see  Holographic. 


TESTAMENTARY  CAPACITY,  n,  151; 

25,  970 

See  generally.  Insanity  ;  Wills. 

See  Undue  Influence. 

Age,  see  infra,  Old  Age. 

Burden  of  Proof,  2  5 ,  996 

Deaf,  dumb,  and  blind  persons,  2  5 ,  975, 

976 
English  rules,  2  5,  997 
Inequalities  in  will,  25,  1000 
Intoxication,  25,  ggi 
Lucid  intervals,  25,  979,  looi 
New  York  code,  25,  1000 
On  party  alleging  disability,  25,  996 
On  party  propounding  will,  25,  99S 
Open  and  close,  25,  1003 
Person  once  insane,  25,  looi 
Presumption  of  capacity,  25,  996 
Prima  facie   case   of  competency,   25, 

999 
Rational  will,  25,  1002 
Subscribing  witnesses,  25,  999 
Testator  under  guardianship,  25,  1002 

By  What  Law  Governed,  3 ,  574 

As  to  capacity  to  make  a  will  of  per- 
sonal property,  3,  632 
As  to  capacity  to  make  will  of   real 
property,  3,  632 

Chills  and  fever,  25,  993 

Codicil,  25,  974 

Comparison  with   the   capacity   to  con- 
tract, II,  153 

Consumption,  25,  992 

Contest,  see  infra.  Probate  and  Con- 
test. 

Contract,  25,  973 

Deaf  and  dumb  persons,  5,  120 

Deaf   and    dumb   persons    distinguished 
from  idiots,  5,  119 

Deaf,  Dumb,  and  Blind  Persons,  25,  975 ; 
2g,  242 

At  common  law,  2  5 ,  975 ;  29,  242 
Blind  testator,  29,  243 
Examples,  25,975-977;   29,  242-244 
Persons  blind  merely,  25,  976 
Persons   born   deaf,   dumb,  and    blind, 

25>977 
Persons  not  born  deaf,  dumb,  and  blind, 

25,977 
Presumption  of  incapacity,  29,  242 
Presumption  of  insanity,  25,  975 
Proof  of  mental  capacit3',  25,  976 
Proof    that   testator   understood   con- 
tents of  will,  25,  976 
Rebutting  presumption,  29,  242 
Where  defect  is  not  congenial,  29,  242 
Declarations  of  Devisees  and  Legatees,  1 1 , 
157;  25,  1007 
Against  interest,  25,  1007 
Declarations   in    ignorance   of  execu- 
tion of  will,  1 1,  158 
Declarations  made  before  the  execu- 
tion of  will,  II,  158 
Declarations  of  husband  against  wife, 

II,  158 
Declarations  of  sole  legatee  or  devisee, 
II,  158 
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TESTAMENTARY    CAPACITY— Co»^V 
Declarations  of  Devisees   and  Legatees — 
ConVd 

Examples,  25,  1007-1010 
General  rule  as  to  admissibility',   11, 

To  the  prejudice  of  other  devisees,  1 1, 

157 

When  against  interest,  11,  157 
Declarations  of  interested  party,  25,  1007 
Declarations  of  Testator,    11,    156;    25, 

loos 

Admissibility,  11,  156 

Admissibility  of  evidence,  25,  1005 

At  execution  of  will,  2  5,  1005 

Conduct,  2  5,  1005 

Declarations  as  to  intention,  1 1,  157 

Declarations   should   have   some  con- 
nection, 1 1,  156 

Examples,  25,  1005-1007 

Letters,  25,  ioo5 

Previously    expressed    intention,    25, 
1007 

What  declarations  not  admissible,  1 1, 

Definition,  1 1,  151 

Degree  of  Mfental  Capacity  Required,  2  5', 

970 

Capacity  to  execute  contract,  25,  973 
Capacity  to  transact  ordinary  business, 

25,972 
Disposing  memory,  25,  971 
General  rule,  2  5 ,  970 
Recollection  of  all  the  estate,  25,  972 
Recollection   of  all  the  property,  25, 

970 
Revocation  of  will,  2  5 ,  973 
Small  or  large  estate,  2  5 ,  972 
Sound  mind,  25,  971 
Will  of  realty  and  personalty',  25,  972 

Delirium,  25,  989 

From  intoxication,  25,  991 
Presumption  of  continuance,  25,  990 
Validity  of  will,  25,  989 

Delusions,  11,  154;  25,  982 
Belief  in  spiritualism,  25,  988 
Belief  in  witchcraft,  2  5 ,  988 
Definition  of  delusion,  25,  982 
Eccentricity,  25,  988 
Exclusion  not  the  result  of  delusion, 

25,984 
Mistake  of  fact,  2  5 ,  983 
Persons  having  no  interests,  25,  987 
Prejudice  against  relations,  1 1,  154 
Provisions  not  influenced  by  delusion, 

25.  983 
Relatives  excluded,  25,  984 
Religious  beliefs,  25,  987 
'     Strange  beliefs,  11,  154 

What  amounts  to  insane  delusion,  1 1, 

While  under  the  influence  of,  11,  154 
Wills  rejected,  25,984 
Wills  sustained,  25,  985 
Will    the    oflFspring  of    delusion,    25, 
984 
Drugs,  25,  993 
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Drunkenness,  25,  990 

Burden  of  proof,  25,  991 
Delirious  from  intoxication,  2  5 ,  991 
Habitual  drunkenness,  25,  990 
Impaired  mind,  25,992 
In  general,  25,  990 
Eccentricity,  25,  988 
Epilepsy,  25,  993 
Evidence,  95,  1003 
Admissibility  of  Evidence,  25,  1005 
See  infra,  DECLARATIONS  of  Dev- 
,ISEES  AND  Legatees  ;  Declara- 
tions   OF    Testator ;     Expert 
and  Opinion  Evidence. 
Hereditary  insanity,  25,  1004 
Inquisitions  of  lunac3',  25,  1004 
Insane  before   dnd   after  execution, 

25,  1004 
Suicide,  25,  1004 
The  will  as  evidence,  25,  1005 
Unpublished  wills  as  evidence,  25, 

1005 
When  admissible,  25,  1004 
Opinions  of  Witnesses,  1 1,  161 

Opinion  of  experts,  see  infra,  Ex- 
pert AND  Opinion  Evidence. 
Opinions  of  nonexperts,  11,  162 
Reason    for    admitting   opinion,  11, 

162 
Stating  facts  upon  which  opinion  is 

based,  i i ,  162 
Subscribing   witnesses    to    will,  11, 

162 
Suit  upon  life  policy,  1 1 ,  163 
Witnesses  differing  in  describing  ap- 
pearance and  conduct,  1 1,  162 
Privileged  communications,  19,  149 
Expert  and  Opinion  Evidence,  25,  loio 
Experts,  25,  10 1 4 

Admissibility  as  evidence,  25,  1014 
Asking  expert  whether  testator  was 

capable  of  making  will,  25,  1015 
Definition  of  expert,  25,  1014 
Direct    opinion    as    to    sanity,    25, 

1014 
Examples,  25,  1014-1016 
Form  of  question,  25,  1015 
Opinion  of  experts,  25,  1014 
Physicians,  25,  1014 
Weight    of    expert     testimony,   25, 

1015 
What  questions  may   be  asked,  25, 

1014 
Who  are  experts,  25,  1014 
Insanity,  7,  507 
Non -Professionals,  25,  loio 
Examples,  25,  1010-1014 
Facts  upon  which   opinion   is  based, 

25,  lOIO 
General  opinion   as  to  sanit3'  or  in- 
sanity, 25,  1010 
Impressions  produced  upon  witness, 

25,  lOIO 
In  general,  25,  loio 
Weight  given  to  opinion,  25,  1012 
When  not  allowed  to   state  his  in- 
ference of  capacity,  25,  1013 
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Subscribing  Witnesses,  25,  10 16 

Admissibility  as  evidence,  25,  1016 

Examples,  2S,  1016,  1017 

In  general,  25,  1016 

Testator's  capacity,  25,  1017 

Weight,  25,  1016 
Feeble-Minded  Persons,  2  5 ,  992 
Chills  and  fever,  25,  993 
Consumption,  25,992 
Drugs,  25,  993 
Epilepsy,  2  5 ,  993 
Heart  disease,  25,  993 
Imbecility  from  disease,  25,  992 
In  general,  25,  992 
Morphine,  2  5 ,  993 
Old  Age,  2  5 ,  994 

Examples,  2S,  994-996 

In  general,  2  5 ,  994 

Loss  of  memory,  25,  995 

Senile  dementia,  2  5,  996 
Opium,  25,  993 
Palsy,  25,  993 
Paralysis,  25,  992 
Party  incapacitated,  2  5 ,  992 
Person  in  extremis,  2  5,  994 
Softening  of  the  brain,  25,  993 
Weakness  of  understanding,  25,  992 
General  rule  as  to,  11,  153 
Giving  property  to  stranger  rather  than 

to  relative,  1 1,  152 
Heart  disease,  25,  993 
Idiots,  2  5 ,  974 

See  infra,  Feeble-Minded  Persons. 

Definition  of  idiot,  25,  974 

Party  capable  of   transacting  business, 

25,  974 
Validity  of  will  of  idiot,  25,  974 
Will  wise  in  its  provisions,  25,  975 
Insanity,  see   infra,  Deaf,  Dumb,  and 
Blind  Persons;  Delusions;  Eccen- 
tricity ;  Feeble-Minded  Persons; 
Idiots;  Lunatics;  Monomaniacs. 
Lucid  intervals,  see  infra,  Lunatics. 
Instructions  upon,  1 1,  152 
Letters,  see   infra,    Declarations  of 

Testator. 
Lucid  intervals,  see  infra,  Lunatics. 
Lunatics,  2  5 ,  977 

Lucid  Intervals,  2  5 ,  978 

Burden  of  proof,  25,979,  looi 
Foolish  and  extravagant,  25,980 
Validity  of  will,  25,  978 
What  meant   bv  lucid  intervals,  2  5 

978 
Wills  sustained,  25,  979 
Will  wise  and  natural,  2  5,  979 
Mental  capacity,  see  infra,   Degree  of 

Mental  Capacity  Required. 
Uonomaniacs,  2  5 ,  9S0 
Delusions,  2  5 ,  982 

Belief  in  spiritualism,  2  5 ,  988 
Belief  in  witchcraft,  25,  988 
Definition  of  delusion,  25,  982 
Eccentricity,  25,  988 
Exclusion  not  the  result  of  delusion, 

25,984 
Mistake  of  fact,  25,983 
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Persons     having     no    interest,    25, 

987 
Provisions   not   influenced    by    delu- 
sion, 25,  983 
Relatives  excluded,  2  5 ,  984 
Religious  beliefs,  2  5 ,  '987 
Wills  rejected,  25,  984 
Wills  sustained,  25,  985 
Will  the   offspring  of  delusion,  25, 
984 
Examples,  25,  980-982 
In  general,  25,  980 
Validity  of  will,  25,  980 
Morphine,  25,  993 
Old  Age,  II,  152;  25,  994-996 

Comparison  with  the  capacity  to  con- 
tract, II,  153 
Examples,  2  5 ,  994-996 
In  general,  25,  994 
Loss  of  memory,  25,  995 
Senile  dementia,  25,  996 
When    accompanied   by   disease,    1 1 , 
152 
Open  and  close,  17,  204;   25,  1003 
Opium,  25,  993 
Palsy,  25,993 
Paralysis,  2  5 ,  992 

Partial    insanity,  see    infra.    Mono- 
maniacs. 
Partial  unsoundness  of  mind,  11,  132 
Personal  estate,  2  5 ,  972 
Person  in  extremis,  25,  994 
Presumption,    see    infra,    Burden    o  f 

Proof. 
Presumption  of  Insanity,  11,  155 
Burden  of  proof,  1 1,  155,  161 
Conflict  of  opinion,  11,  155 
Insanity   arising  from  violent  disease, 

1 1,  156 
Where  insanity  is  once  established,  1 1, 

155 
Privileged  communications,  19,  149 
Probate  and  Contest,  see  infra.  Burden 

of  Proof;  Evidence;  Question  of 

Law  and  Fact. 

Open  and  close,  25,  1003 
Question  of  law  an;!   fact,  11,  153;   25, 

1017 
Real  estate,  25,  972 
Recollection  of  property  and  estate,   25, 

970,  972 
Religious  belief,  25,  987 
Revocation  of  will,  2  5 ,  973 
Senile  dementia,  25  ,  996 
Small  estate,  25,  972 
Softening  of  the  brain,  2  5,  993 
Spiritualism,  25,  988 
Suicide,  25,  1004 
Testimony  of  subscribing   witnesses,    7, 

507 
Tbe  Issue,  11,  154 

Prejudice  against  relations,  1 1,  154 

Strange  beliefs,  11,  154 

What  amounts  to  insane  delusion,  ri. 

While  under  the  influence  of  delusion, 

".154 
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TESTAMENTARY   CAPACITY  —  Co«i"rf 
Time  to  Which  Question  Kelates,  25,  974 
Codicil,  25 ,  974 
Execution  of  will,  25,  974 
Suljsequent  insanity,  25,  974 
Undue  Influence,  2  7 ,  497 

Distinguished  from,  27,  497 
No  necessary  connection,  27,  498 
Unnatural   disposition  of   property,    11, 

152 
Weakness  of  understanding,  see  infra, 

Feeble-Minded  Persons. 
What   degree    of  mental    soundness   re- 
quired, II,  153 
What  law  eoverns,  3,  6^0 
TESTAMENTARY     GUARDIANS,     see 

Guardian  and  Ward. 
TESTAMENTARY    PAPERS,    see    Pro- 
hate;  Wills. 
TESTE,  25,  1018 
TESTIMONY,  12,367;  25,  1019 

See  Bills  to  Perpetuate  Testimony; 
Evidence  ;  Witnesses. 
TEST  OATHS,  7,  526 
TEST  PAPER,  25,  X019 
TEXT  BOOKS,  see  Schools. 
TEXTILE 

Textile  fabrics,  14,  262 
THAT 

For,  8,  94 
THE,  25,  1019 

The  company,  3,  366 
THEATERS,  13,  528;  25,  1020 

See  generally.  Copyright;   Literary 

Property. 
For  definition  of  ballet,  see  Ballet. 
Admission,  see  infra.  Tickets  of  Ad- 

,  mission. 
Assignability  of  ticket,  25,  1035 
Baggage,  25,  1053 
Carriage,  25,  1053 
Characters,  25,  1047 
Children 

Employment  of,  25,  1045 
Civil  rights,  18,  753;  25,  1038 
Colored  Persons 
Exclusion  of,  18,  753;  25,  1038 

Discrimination  against  negroes  as  a 

race,  25,  1038 
In  the  absence  of  statute,  2  5 ,  1038 
Police  power,  25,  1038 
Right  of  state  to  regulate,  25  ,  1038 
Right  to  exclude,  2  5 ,  1038 
United  States  constitution,  25,  1039 
Whether  manager  must  assign  rea- 
sons for  excluding  persons,  25, 1039 
Right  to  assign  to  particular  seats,  25, 
1039 
Constitutional  Law 

Exclusion  of  colored  persons,  see   in- 
fra. Colored  Persons. 
Contract,    see    infra.   Manager    and 

Actor. 
Contract  of  carriage,  25,  1053 
Contracts 

Specific    performance,    14,   787;    22, 
1004 


Criminal  Conspiracy 
Hissing,  25,  1052 
Criticisms  of  the  press,  25,  1051 
Dancing  school,  25,  103 1 
Definition,  25,  1021 
Dischatge  of  Actor,  25,  1047 
Examples,  25,  1047-1049 
Good  cause,  2  5 ,  1048 
Incompetency,  25,  1048 
In  general,  25,  1048 
Notice,  25,  1048 
Two  weeks'  notice,  25,1 048 
Wrongful  discharge,  25,  1049 
Dramas,  13,  919 

Author's  right,  13,  919 
Dedication  to  the  public,  1 3 ,  920 
Injunction,  13,  921 
Reproduction  from  memory,  i  3,  921 
What  is  publication,  i  3,  920 
"Dramatic  composition,"  6,  29 
Erection,  25,  1022 
Fixtures,  25,  1023 
Furnishings,  25,  1623  ^ 

Municipal  control,  25,  1022 
Obstruction     of     passage     ways,    25, 
1022 
Fixtures,  25,  1023 
Forgery  of  theater  tickets,  2  5 ,  1038 
Free  admission,  25,  1036 
Hissing,  25,  1052 
Illness  of  actor,  25,  1045 
Immoral  Plays 

Lessor  restraining  production  of,  25, 
1025; 
Injunction,  25,  1041,  1042 
Immoral  play,  25,  1025 
Sestralnlng  Actors,  10,  948;  22,  1005; 
25,  1049 
Agreement  for   liquidated  damages, 

25.  1051 
Discretion  of  court,  25,  1050 
Examples,  25,  1049-1051 
In  equitable  contract,  25,  1049 
In  general,  25,  1049 
Power     of    court     of     equity,     2  5 , 

1049 
When  injunction  will  be  granted,  2  5 , 

1050 
When   not   the  proper  remedy,  25, 
1050 
Intoxicating  liquors,  11,  710 
Lease,  25,  1023 

Building  destroyed  by  fire,  25,  1024 
Covenant,  25,  1023 
Examples,  25,  1023-1025 
In  general,  25,  1023 
Lessor   restraining  production   of   im- 
moral plays,  25,  1025 
Measure  of  damages  for  breach,  25, 

1024 
Right  of  city  to  lease  municipal  build- 
ings   for    theatrical     purposes,    25, 
1025 
Liability  of  manager,  see  tnfra    Man- 
ager's Liability. 
Libel  and  Slander,  25,  1051 
Criticism,  I3i  331 
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License,  13,  528,  535;  25,  1026 

Construction  of  Statutes  Reoiulrlng  Li- 
censes, 25,  1029 
Dancing  school,  25,  1031 
Examples,  25,  1029,  1030 
In  general,  25,  1029 
Marionettes,  25,  1031 
Negro    minstrel    performance,    25, 
.      1030 
Skating  rink,  25,  1030 
Delegation  of  power  to  municipalities, 

25,  1027 
Discretion  as  to  granting,  2  5 ,  1027 
In  general,  25,  1026 
Liability  for  failure  to  procure  license, 

25,  1028 
Municipal  corporations,  13,  535 
Necessity  of  license,  25,  1028 
Right    of    legislature    to    exact,    25, 

1026 
Scope  of  license,  25,  1028 
Liquidated  damages,  25,  1051 
Literary     property    and    dramatic    pro- 
ductions, 25,  1053 
lAthografhs,    see    infra.    Theatrical 

Advertising. 
Manager  and  Actor 
Characters,  25,  1047 
Contracts  with  Actors,  25,  1043 
Constiuction  of  Contract,  25,  1043 
Examples,  25,  1043,  1045 
In  general,  25,  1043 
Usages  and  customs,  25,  1045 
Contract  "for  the  season,"  25,  1043 
Damages,  25,  1046 
Employment  of  children,  25,  1045 
Illness  of  actor,  25,  1045 
In  general,  25,  1043 
Liability  for  breach,  25,  1043 
Notice  of  illness,  25,  1046 
Prospective  proiits,  25,  1046 
Discharge  of  Actor,  25,  1047 
Examples,  25,  1047-1049 
Good  cause,  25,  1048 
Incompetency,  25,  1048 
In  general,  25,  1048 
Notice,  25,  1048 
Two  weeks'  notice,  2  5 ,  1048 
Wrongful  discharge,  25,  1049 
Injunctions  restraining  actors,  10,  948; 

22,  1005;  25,  1049 
Parts,  25,  1047 
Stage  costumes,  25,  1047 
Manager's  Llahllity,  25,  1041 
Breach  of  contract,  25,  1042 
Examples,  25,  1042,  1043 
Ordinary     care     and     diligence,    25, 

1 041 
Safe  condition  of  building,  2  5 ,  1041 
Servants  and  agents,  25,   1041 
Marionettes,  25,   1031 
Mechanics'  liens,  i  5,  28 
Municipal  Corporations 

Control  of  erection,  25,  1022 
Right    to     lease     city    property,     25, 
1025 
Negro  minstrels,  25,  1021,  1030 


Newspapers 

Criticisms  of  the  press,  25,  1051 
Notice  of  discharge,  25,  1048 
Notice  of  illness,  25,  1046 
Nuisances,  25,  1041 

Examples,  25,  1041 

In  general,  2  5 ,  1041 
Opera,  17,  212 
Parts,  25,  1047 

Place  of  public  entertainment,  25,  1022 
Police  power,  i  8 ,  754 
Reserved  seats,  25,  1035 
Return  checks,  25,  1034 
"  Season,"  25,  1043,  1044 
Skating  rink,  25,  1030 
Specific     performance,     14,     787;     22, 

1004 
Stage  costumes,  25,  1047 
Sunday,  24,  539;  25,  1040 

Construction  of  statutes,  25,  1040 

Contracts   with  actors  for  Sunday  per- 
formances, 25,  1040 

Statutes  prohibiting  Sunday  perform- 
ances, 25,  1040 
Taxation,  25,  18 

See  infra,  License. 
Theatrical  Advertising,  Lithographs,  Etc., 

25,  1031 

Contract  for  advertising  program,  25, 

'     1032 

Contract  for  use  offence,  25,  1031 

Contract  not  a  sale,  but  for  work  and 
labor,  25,   1032 

Entire  contract,  25,  1032 

Indecent  posters,  25,  1032 

Power    of    actress   over   photographs, 
25,  1032 
Tickets  of  Admission,  25,  1033 

Forgery  of  theater  tickets,  25,  1038 

Free  admission,  25,  1036 

In  general,  25,  1033 

Mere  license  to  enter,  25,  1033 

Nature  of  the  ticket,  25,  1033,  1034 

Reserved  Seats,  2  5 ,  1035 
Examples,  25,  1035,  1036 
Holder's  rights,  25,  1035,  1036 
In  general,  25,  1035 

Return  check,  25,  1034 

Revocation,  25,  1033 

Transferability,  25,  1035 
Trade-marks,  26,  241 
Transportation,  25,  1053 
THEFT,  25,  1054 

See      Larceny;       Warehouse      and 

Warehouseman. 
Conviction    of    embezzlement    in  indict- 
ment for,  6,  506 
Statutory  Crime 

In  Texas.  25,  1054 
THEFT  BOTE,  4,6^7 
THEIR,  9,415;  25.  1054 
THELLUSON    CASE,    see   Trusts    for 

Accumulation. 
THEN,  25,  1055 
Issue,  1 1,908 
Then  and  there,  25,  1056 
Then  living,  1 1,  912-914;  25,  1056 
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THENCE,  25,  1056 
THERE 

Then  and  there,  25,  1056 

There  afterwards,  i ,  324 
THEREAFTER,  25,  1057 
THEREFORE    HE    BRINGS    SUIT,  25, 

1057 
THEREIN,  25,  1057 
THEREON,  25,  1058 
THEREUPON,  25,  1058 
THESE,  25,  1058 
THIEF,  14,  378;  25,  1058 
Common  thief,  3,  347 
Libel  and  slander,  1 3 ,  344 
Marine  insurance,  14,  332 
Bobbers  and  Thieves 

In  bill  of  lading,  2,  238 
THING,  25,1058 

Necessary  for  cultivation,  4,  953 
Valuable  thing,  28,  44 
THINGS    IN    ACTION,    see  Choses   in 

Action. 
THINK,  25,  1058 
THIRD  OR  THIRDS,  25,  1059 
THIRD  PARTY,  25,  1059 
THIS,  25,1059 
THOROUGHFARE,  25,  1059 
THOROUGHLY  DRIED,  25,  1059 
THOUSAND,  25,  1060 
THREAD,  25,  1060 

THREATS  AND  THREATENING  LET- 
TERS, 25,  1060 
See   Duress;    Forcible   Entry    and 

Detainer. 
As  to  the  admissibility  oj  admissions  in- 
duced by  threats,  see  Confessions. 
For  duress  per  minas,  see  Duress. 
Ability  to  carry  threat  into  execution,  i 

801 
Admissibility  of  Threats  in  Prosecution 

For  assault  and  battery,  i ,  819 
As   justification    for   carrying   concealed 

weapons,  3,  412 
Assault,  1,800,  8x1,  819 
Burglary 

Constructive  Violence  in  Burglary  and 
Robbery,  25,  1067 
Compelling  person  to  open  door,  2  5 , 

1067 
Examples,  25,  1067,  1068 
In  general,  25,  1067 
Injury  to  party,  25,  1068 
Mobs,  25,  1068 
Business 

As  to  threats  -which  interfere  -with  one's 
business,  see  infra.  Threats. 
Confessions,  25,  1068 
Boycott,  see  Boycott. 
Definition,  25,  1068 
^Evidence,  25,  1072 

Evidence  explanatory  of  the  letter, 

25,  1073 
Intent,  25,  1073 
Proof  of  sending,  25,  1072 
Examples,  25,  1 069-1072 
Forwarding  letter,  25,  1071 
indictment,  25,  1072 


Just  compensation,  25,  1070 

Oflfense  of  sending  threatening  letters, 

25,  1069 
Postal  laws,  25,  1071 
Question  of  law  or  fact,  25,  1071 
Statutes,  25,  1069 
Venue,  25,  1072 
What  are  threatening  letters,  25,  1070- 

1072 
What  is  property,  25,  1071 
Where  accusations  must  be  in  a  judi- 
cial tribunal,  25,  1070 
Whether  indictable  at  common  law,  25, 
1069 
Conspiracy  to  extort  money  by,  i.   602 
Evidence  of,  4 ,  866 
False  imprisonment,  2  5 ,  1063 
Freedom  of  Wlli 

As  to  threats  which'  interfere  ivith  one's 
freedom  ofivill,  see  infra.  Threats. 
Homicide,  25,  1065 

By  Deceased,  4 ,  866 ;  9,672;  25,1066 
Doubt  as  to  whether  defendant  or  de- 
ceased was  the  aggressor,  9,  673 
When  defendant  may  prove  threats, 

9,  672 
When  threats  inadmissible,  9.  674 
Where  it  was  shown  that  defendant 
was  the  aggressor,  9,  673 
Conditional  threats,  9,  687 
Manslaughter  by,  9,  592 
Murder  by  means  of  threat,  25,  1065 
Proof  of  threats  to  show  malice,  9 ,  686 
Specific  threats,  9,  687 
Threats  made  a  long  time  before  homi- 
cide, g,  688 
Threats  of  defendant,  9,  686 
Threats  of  third  person,  4,  866 
To  show   malice  and   deliberation,   g, 

686;   25,  1066 
Where  not  directed  against  any  partic- 
ular person,  g,  686,  687 
Where  particular  person  is  specified,  g, 

687 
Who  may  prove  threats,  g,  688 
Indictment,  25,  1072 
Judge,  2  5 ,  1064 
Jurisdiction,  i  o,  533 
Landlord  and  tenant,  12,  705 
Malice  presumed  from  where  homicide 

occurs,  g,  550 
Questions  of  law  and  fact,  25,  1071 
Rape,  19,  950 
Robbery,  2 1 ,  423 
See  Robbery. 

Constructive  Violence  in  Burglary  and 
Robbery,   25,  1067 
Compelling  person  to  open  door,  25, 

1067 
Examples,  25,  1067,  1068 
In  general,  2  5 ,  1067 
Injury  to  party,  2  5 ,  1068 
Mobs,  25,  1068 
Examples,  21,  423,  424 
Extortion    of    money     by    means    of 

threats,  25,  1065 
In  general,  2  i,  423 
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Sodomy,  21,  423 

Threat  of  prosecution  for  crime,  2  i ,  423 

Self-defense,  9,  597 

Strikes,  24,  128 

American  cases,  24,  129 
Combinations  unlawful,  24,  128 
Contribution   to   expenses   of  strikers, 

24,  131 
English  cases,  24,  128 
In  general,  24,  128 
Surety  to  keep  the  peace,  25,  1065 
Threatened  nuisance,  10,  835 
Threats,  25,  1061 

Accompanied  by  threatening  gesture, 

I,  801 
As  private  injury,  25,  1061 
Criminal  Offense,  25,  1064 
Extortion  by  Means  of  Threats,   25, 
1065 

Debtor  and  creditor,  25,  1065 
Indictment    at   common   law,  25. 

1065 
In  general,  25,  1065 
Pecuniary  advantage,  25,  1065 
Robbery,  25,  1065 
Statutes,  25,  1066 
To  accuse  one  of  an  offense,  25, 

1065 
What  constitutes  the  offense,  25, 
-       1065 

Murder,  25,  1065 

Offense  of  making  threats,  25,  1064 
Surety  to  keep  the  peace,  2  5,  1064 
To  a  judge,  25,  1064 
Whether  verbal   threats  are   indict- 
able, 25,  1054 
Duress  Per  Mlnas,  25,  1062 
Examples,  25,  1062,  1063 
In  general,  25,  1062 
Of  accusation,  i,  143 
Threats  Which  Interfere  with  One's  Busi- 
ness, 25,  106 1 
Action  for,  25,  1061 
Injunction,  25,  1061 
Trespass  vi  et  armis,  25,  1061 
Threats  Which  Interfere  with  One's  Free- 
dom of  Person,  25,  1063 
Examples,  25,  1063,  1064 
False  imprisonment,  25,  1063 
In  general,  25,  1063 
Necessity  of  actual  force,  2  5 ,  1064 
Threats  Which  Interfere  with  One's  Free- 
dom of  Will,  25,  1062 
See  Duress. 
Examples,  25,  1062,  1063 
In  general,  25,  1063 
Recovery  of  money  paid,  2  5,  1063 
What  amounts  to,  25,  1062 
To  accuse,  i,  143 
To   compel    workmen   to   abstain    from 

work,  4,  610 
Venue,  25,  1072 
THREE-STORY,  7,  1005;  25,  1073 
THRESHING  MACHINE,  25,  1073 
THROAT,  25,  1073 
THROUGH,  25,  1073 

Into,  through,  or  under,  1 1 ,  566 


THRUST,  25,  1074 
TICKERS,  25,812 
TICKET,  25,1074  , 

See  Interstate  Commerce. 
TICKETS    AND    FARES,    3,   843;     25, 
1074 

See  Lotteries;  Time-Tables. 
Theaters,  see  Theaters. 
Agents 

Service  of  process,  22,  123 
Carrying  Beyond  Destination,  25,  1 1 12 
Contributory  Negligence,  25,  11 17 

Child     jumping     from     train,     25, 

1118 
Examples,  25,  1118,  1119 
In  general,  25,  1118 
Jumping  off  train,  25,  118 
Leaving  train  at  station,  25,  11 17 
Duty  of  Carrier,  25,  1 1 12 

Conductor  agreeing  to  stop  at  sta- 
tion, 25,  1114 
Conductor  agreeing  to  wake  passen- 
ger, 25,  1113 
"Good  on  passenger  train  only,"  25, 

In  general,  25,  1112 

Liable  in  damages,  25,  1112 

Notice  that  train  will  not  stop,  25, 
1114 

Station    not  an   ordinary    stopping- 
place,  25,  1114 

Stopping  train,  25,  11 12 

To   arouse   sleeping  passenger,   25, 
1112 

To  back  train,  25,  11 13 

Whether  punching  a  ticket  is  notice 
to  stop,  25,  1 1 14 
Duty  of  Passenger,  25,  1 1 1 5 

Examples,  25,  11 15,  11 16 

In  general,  25,  11 15 

Representations  of  ticket  agent,  25, 

To    inform    conductor    of   intended 
stopping-place,  25,  11 14,  11 15 
Measure  of  Damages,  25,  11 16 

Burden  of  proof,  25,  11 16 

Examples,  25,  11 16,  11 17 
'  Excessive  damages,  25,  11 16 

Exemplary  damages,  25,   11 16 

In  general,  25,  11 16 
Character  of  ticket,  3,  859 
Commission  to  regulate  fares,  25,  1080 
Commutation  Tickets,  2  5 ,  1088 
Coupons,  25,  1090 
Expulsion   of  passenger  for  refusal   to 

let   conductor   detach    coupon,     25, 

1090 
Family  commutation  ticket,  25,  1090 
In  general,  25,  10S8 
Passenger  detaching  coupon,  25,  1090 
Passenger's  duty  to  produce  ticket,  2  5 , 

1089 
Quarterly  commutation  ticket,  2  5 ,  1089 
Refusal    of  ticket  to    particular    indi- 
vidual, 25,  1088 
Time,  25,  1089 

Unjust  discrimination,  25,  1088 
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TICKETS  AND  FARES— Co«^'rf 
Connecting  Lines,  25,  1085 
Extent  of  Liability,  2  5 ,  1085 
English  doctrine,  25,  1086 
Original    carrier   as   agent  of  con- 
necting carrier,  25,  1086 
Original  carrier  liable,  25,  io85 
Partnership  arrangements,  25,  1087 
Ultra  vires,  25,  1088 
Contract,  see  infra.  Whether  Voucher 

OR  Contract. 
Contributory  negligence,  see  infra.  Car- 
rying Beyond  Destination. 
Damages, seeinfra.  Carrying  Beyond 

Destination. 
Drovers''  passes,  see  infra.  Passes. 
Evidence  of  Passenger's  RigUts,  2  5 ,  1076 
As  between  conductor  and  passenger, 

25,  1076 
Defective  ticket,  25,  107S 
In  general,  25.  1076 
Right  to  expel  when  ticket  is  lost,  25, 

1076 
Ticket  different  from   that  which  pas- 
senger asked  for,  25,  1076 
Excursion  Ticket,  25,  1091 

"  Continuous  trip  only,"  25,  1092 
Examples,  25,  1091-1093 
Extension  of  time  by  agent,  25,  1092 
In  general,  25,  1091 
Passage  at  any  other  time,  25,  1091 
Passage  by  another  train,  25,  1092 
Round  trip,  25,  1092 
Unable  to  purchase  ticket,  25,  1093 
Exemplary  Damages 

Carrying  beyond  destination,  25,  11 17 
Exiiiliition  and  Surrender  of  Ticket,  i  g , 
90s;  25,  1120 

Before  entering  train,  25,  1122 
Examples,  25,  1121 
Imprisonment  of  passenger,  25,  1122 
In  general,  25,  11 20 
Reasonableness  of  rules,  25,  1120 
Right  of   railroad   to   make  rules,  25, 

1 120 
Right  to  demand  check  of  conductor, 

25,  1122 
Right  to  demand  seat  before   surren- 
dering ticket,  25,  1121 
Right  to  detain  passenger,  25,  1122 
Stations,  25,  1122 

Surrender  without  conductor's  check, 
25,  1122 
Expulsion  for  Non-Payment,  i  9,  904 
See  Carriers  of  Passengers. 
In  general,  i  9,  904 

Proper    course    upon    reasonable    de- 
mand, I  9,  907 
Reasonable   opportunity   to    pay   fare, 

1 9 ,  90.S 
Reasonable  opportunity    to  secure 

tickets,  ig,  906 
Refusal  to  deliver  up  tickets,  i  g,  905 
Refusal  (o  pay  extra  fares,  i  g,  905 
Tender  of  fare,  i  g,  906 
Third  person  offering  to  pay  fare,  19, 

906 
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What  is  reasonable  opportunity  to  pur- 
chase tickets,  19,  906 
Whether  expelled   passenger  may  re- 
enter    upon    tender     of    fare,     ig. 
906 
Fare  Paid  on  Train,  25,  1 104 
Examples,  25,  1104-1109 
Extra     charge     at    each    station,     25, 

1 105 
Failure  to  buy  ticket,  25,  1105 
In  general,  25,  1104 
Keeping  open  ticket  office,  25,  1105 
Passenger  unable  to  obtain   ticket,  25, 

1108 
Rate  must  be  reasonable,  25,  1105 
Receipt  of  exact  fare  by  conductor,  25, 

1 108 
Return  of  residue  of  fare  upon  expul- 
sion, 25,  1 108 
Right  of  company  to  establish  higher 

rate,  25,  1104 
Statute   authorizing   higher  fare,    25, 

1 104 
Statute  fixing  rate,  25,  1105 
Statute    providing    that    ticket     office 
should  be  kept  open,   ig,  S88;  25, 
1107 
Ticket  rate   received  by  mistake,  25, 

1 108 
Waiver  of  car  rate,  25,  1108 
What   is    meant   by    reasonable   time, 
25,  1105 
Forgery  of  railway  pass,  8,486 
Forgery  of  ticket,  8,  486 
"  For  this  day  and  train  only,"   8,  93 
Free  pass,  see  infra.  Passes. 
Impairment  of  Obligation  of  Contracts 

Right  of  state  to  regulate,  8,  622 
Journey  to  be  pursued,  25,  1075 
Keeping  ticket  office  open,  ig,  888;  25, 

1 107 
Kinds  of  Tickets,  see  infra.  Connecting 
Lines;   Excursion    Ticket; 
Limited  Tickets;  Non -Transfera- 
ble Tickets;  Passes;  Scalpers. 
As  to  through  tickets,  see  infra.  Con- 
necting Lines. 
Larceny,  12,  785 
Limited  Tickets,  25,  1093 
Connecting  lines,  25,  1094 
Declaration  of  agent  that  ticketisgood, 

Z5,  1095 
Expiration  of  time  specified,  25,  1093 
"Good  this  trip  only,"  25,  1094 
In  general,  25,  1093 
Reasonableness  of  limitation,  25,  1093 
Statute  making  tickets  available,  25, 

1095 
Sunday,  25,  1094 
Taking  baggage  on  expired  ticket,  2  5 , 

109s 
Time  of  day,  25,  1093 
Where  passenger  has  been   permitted 
to  ride  on  expired  ticket,  2  5 ,  1095 
Nature  of  ticket,  2  5 ,  1074 
Non-transferable,    see    infra,    NoN- 
Transferable  Tickets. 
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Non  Transferable  Tickets,  25,  1091 
Examples,  25,  1091 
Forfeiture,  25,  1091 
In  general,  25,  1091 
Issued  in  name  of  wrong  party,  25,  1091 
"  Not  transferable,"  25,  1091 
Parol  evidence,  25,  1075 
Passengers,  i  4 ,  246 

Who  are  fassengers,  see  Carriers  of 
Passengers. 
Passenger'' s  rights^  see  infra^  Evidence 

OF  Passenger's  Rights. 
Passes,  25,  10S5,  1096 

As  a  passenger,  25,  1085,  1096 
Condition  Exempting  Carrier  from  Liabil- 
ity, 25,  1097 

Degree  of  negligence,  25,  1099 
Drover's  passes,  25,  1102 
Grades  of  agents,  25,  1099 
Gross  negligence,  25,  1099 
In  England,  25,  109S 
Negligence   of  servants  and    agents 

25,  1099 
Validity,  25,  1097 
Wholly  void,  25,  iioo 
Consenting  to  conditions,  25,  1096 
Contracts  by  railroad  to  give,  ig,  820 
Drover's  Passes,  3,  16;  25,  1102 

Conflict  of  authority   as    to    validity 

of  stipulation,  25,  1102-1104 
In  general,  25,  1102 
Stipulations     against     liability,    25, 
1102 
Generally,  25,  1096 
Interstate  Commerce  Act,  25,  11 01 
Examples,  25,  iioi 
Families  of  employees,  25,  iioi 
Illegal  pass,  25,  iioi 
In  general,  25,1  loi 
Provisions  of  the  act,  25,  iioi 
Measure  of  care,  25,  1097 
Pass  for  life,  2  5 ,  1096 
Revocation,  25,  1096 
Rule  to  issue  no  free  passes,  25,  1096  ■ 
Whether  party  a  passenger,  25,  1085 
Proposal  2fA  Acceptance 

Certainty  required  in  terms  of  proposi- 
tion, 3,  843 
When  proposal  is  binding,  3,  843       j 
Kates  of  Fare,  25,  1078 
Charter  right,  25,  1079 
Delegation  of  powers  to   commission, 

25,  ic8o 
Equal  protection  of  the  laws,  25,  1079 
Just  and  reasonable  rates,    25,  1080 
Limitation  of  power,  2  5 ,  1079 
Power   of   legislature   to  regulate,  25, 
1078 
Reverse  trip,  25,  1075 
Scalpers,  25,  1095 
Examples,   25,  1095 
In  general,  25,  1095 
Statute  making  business  unlawful,  25, 

109s 
Stop-over  Privileges,  25,  1109 
Condition  precedent,  25,  irii 
Conductor's  ciieck,  25,  11 11 

891 


Conductor's  indorsement,  25,  mi 
"  Continuous  passage,"  25,  1 1 10 
Coupon  ticket,  25,  11 11 
Duty  to  return  ticket  before  expulsion, 

25,  T109 
In  absence  of  statute,  25,  1109 
In  general,  25,  1109 
Journey  interrupted   by  accident,  25, 

nil 
Right  to  make  regulations,  25,  1109- 

iiii 
When  privilege  exhausted,  25,  mi 
Surrender  of  ticket,  see  infra.  Exhibi- 
tion AND  Surrender  of  Ticket. 
Tender  of  fare,   i  9,  906 
Time-table  as  an  offer,  3,  843 
Ultra  vires,  25,  1088 
Voucher,  see  infra.  Whether  Voucher 

OR  Contract. 
Whether  'Voucher  or  Contract,  2  5 ,  1074 
In  general,  2  5,  1074 
Journey  to  be  pursued,  25,  1075 
Parol  evidence,  25,  1075 
Reverse  trip,  25,  1075 
TIDAL  RIVERS,  26,  i 

See  Navigable  Waters;  Water  and 
Watercourses. 
TIDAL  WATERS,  see  Boundaries;  Nav- 
igable Waters;  Seaweed;  Shore. 
TIDE,  26,  I 

Neap  tides,  16,  365 
Tide  land,  26,  i 
TIDE  WATERS, see  Navigable  Waters. 
TILL,  26,  2,9 
See  Until. 
Examples,  26,  9,  10 

Including  day  to  which  it  is  prefixed,  26,9 
Intention  of  the  parties,  26,  9 
TILLAGE,  26,  2 
TIMBER,  see  Trees. 
TIME,  see  Computation  of  Time. 
TIME,    COMPUTATION    OF,  5,  82; 
26,3 

See  Before;  Computation  of  Time; 
Dies  non  Juridicus;  Month;  Rea- 
sonable Time. 
Allegation    of,   in   indictment  for  homi- 
cide, see  Homicide. 
Rule    as    to    fractions    of   a    day,    see 

Day. 
As  essence  of  the  contract,  3,  915 
"At  least,"  13,  I 
Bills  and  notes,  26,  7 
"  By  a  certain  time,"  2,  703 
Clear  day,  26,7 
Code  pleading,  18,500 
Computation  of  "after  date,"  i,  323 
Computation  of  Lay  Days,  12,  973 
"  Days,"  12,  973 
Demurrage,  12,974 
English  courts,  12,  974 
Running  days,  12,  974 
Weather-working  days,  12,  973 
With  customary  dispatch,  12,  973 
"Working  days,"  12,  973 
Computing  time  between  certain  periods, 
2,  187 
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TIME,  COMPUTATION  Qi?— Cont'd 
Day  of  Date  or  From  tbe  Day  After  Date, 

5.  82;  26,  7 

Examples,  26,  7-9 

In  general,  26,7 

Intention  of  parties,  26,7 

Whether  they  exclude  day  of  date,  26,8 
Definition,  26,  3 
Estoppel  of  forfeiture,  26,  3 
For  the  refiling  of  a  chattel  mortgage, 

3,  19s 
For  the  time  being,  8,  93 
From  Time  of  an  Act  Done,  26,3 
Clear  day,  26,  7 
Delivering  list  of  a  jury,  26,7 
Examples,  26,  3—7 

Excluding  day  upon  which  act  is  done 
and  includinglastday  of  period,  26,4 
In  general,  26,3 
Promissory  note,  26,7 
Statute  of  limitations,  26,  6 
When  exclusive  of  day  on  which  it  is 

done,  26,3 
Where  a  forfeiture  incurred,  25,  3 
Where  a  right  would  be  divested,  26,3 
Whether  the  day  on  which  act  is  done 
should  be  included,  26,3 
General  rule  for  computation,  26,  3 
In  adverse  possession,  i ,  267 
Judicial  notice,  1 2 ,  196 
Justice  of  tbe  Peace 
Appeal,  I  2,  484 
Limitation  of  Actions,  1 3 ,  747 ;  26,6 
Computation  from  an  event,   13,  747, 

748 
Day  or  date,  13,  747 
Exclusion  of  day,  13,  748 
General  rule,  13,  747,  748 
Longtime,  13,  1050 
Marine  insurance,  14,  335 
Months,  15,  712 
New  Trial,  16.  628 

Before  verdict,  16,  628 

Day  included,  16,  629 

Notice  of  intention,  16,639 

Sunday,  i  6,  629 

Time  during  which  appeal  is  pending, 

16,629 
When  main  issue  is  tried,  16,  628 
Notice  Ijy  Publication,  1 6,  817 
Construction  of  statute,  i  6,  818 
Method  of  computation,  16,  818 
Notice  for  certain  period,  i  6,  819 
Notice  for  certain  time  prior,  16,  819 
Postponement  of  event  when  notice  is 

defective,  i  6,  818 
Publication  for  certain  number  of  days, 

16,819 
Publication  for  Certain  Number  of  Weeks, 
16,  817 
Change   of   time  for  holding  court, 

16,  818 
Examples,  16,  817,  818 
Notice  required  to  be  published  once 

a  week,  16,  817 
Number  of  days  which  must  elapse, 
16,817 


Part  of  edition   published  at  wrong 

time,  I  6,  818 
Same  day  in  each  week,  16,  818 

Published    for    less    than     prescribed 
time,  16,  818 

What  day  excluded,  16,  818 

When  service  by  publication   is  com- 
plete, 16,  819 
Notice  to  take  depositions,  5,  593 
Of  maturity  of  bills  or  notes,  2,  396 
"On"  and  "to,"  26,  10 
Once  in  each  week,  i  7,  189 
One,  I  7,  189,  190 
Pleading,  i  8 ,  569 

Cure  of  omissions,  18,  570 

Formal,  i  8,  569 

Inducement  or  aggravation,  18,  569 

Necessity  of  allegation,  i  8,  569 

Where  material,  1 8 ,  570 

Whether  traversable,  18,  569 
Sales,  21,  53S 
ScboolB 

Meeting,  2  i,  796 
Service  of  process,  22,  113 
Service  on  motions,  15,  913 
Sberlffs  Sales,  22,  588 

First  day  of  publication,  22,  588 

Three  successive  weeks,  22,  588 
Statutes,  23,  184 

As  to   the  time  for  taking  effect,  see 
Statutes. 

Generally,  23,  184 

Sunday,  23,  184 
Sunday,  26,  10 

Act  to  be  done  by  certain  day,  26,  14 

Bills  and  notes,  26,  13 

Compensation   to   be   paid  by  the  day, 
26,  14 

Contract   maturing  on   Sundaj',  26,  12 

Days  of  grace,  26,  13 

Examples,  26,  10,  11 

Period  closing  on  Sunday,  26,  12 

Recordation  of  mortgage,  26,  13 

Redemption  of  land,  26,  12 

Term  of  court,  26,  14 

When  Sunday  excluded,  26,  10 

When  Sunday  included,  26,  10 

When  working  days  are  meant,  26,  11 
Time,  Averments  as  to 

Year,  10,  584 
Time  of  peace,  i  8,  256 
UntUand  Till,  26,  9 

Examples,  26,  9,  10 

"  Until "  excluding  day  to  which  it  re- 
fers   and    "  till "    including    day   to 
which  it  is  prefixed,  26,9 
TIMEPIECE,  25,  14 
TIME-TABLES,  26,  14 
As  offers,  3,  843 

Corporation's  liability  for  misrepresenta- 
tions in,  4,  266 
Definition,  26,  14 
Obligation  of  Carriers  to  Conform  to,  26,15 

Any  deviation,  26,  17 

Changes,  26,  17 

Clause  that  company  does  not  warrant 
the  time-table,  26,  18 
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Examples,  26,  15-18 

Express    condition    limiting   liability, 

26,  17 
Failure  to  stop  at  station,  26,  15 
For  the  use  of  employees,  26,  18     ' 
In  general,  26,  15 
Obligation  to  employees,  26,  16 
Statement  of  the  company's  agreement, 

26,  18 
Whether  obligation  is  absolute,  26,  15 
Whetherobligationisconditional,2  6,i5 
Wilful  detention  by  conductor,  26,  15 
TIPPLING  HOUSE,  26,  18 
TITHES,  10,  359 
TITLE, 26,20 

See  Abstract  of  Title  ;  Adverse 
Possession;  Bills  to  Remove 
Clouds  from  Title;  Color  of 
Title  ;  Forcible  Entry  and  De- 
tainer; Libel  AND  Slander;  Mer- 
ger 

See  generally,  Ejectment;  Real 
Covenants;  Real  Property;  Re- 
cording Acts;  Specific  Perform- 
ance ;  Trespass  ;  Vendor  and  Pur- 
chaser. 

As  to  title  by  estopfel,  see  Estoppel. 

As  to  title  to  maintain  trover,  see 
Trover. 

Covenants  for  title,  see  Real  Cove- 
nants. 

Deposit  of  title  deeds,  see  Equitable 
Mortgages. 

Great  lakes  and  ponds — Massachusetts, 
see  Lakes  and  Ponds. 

Lakes  and  ponds,  see  Lakes  and  Ponds. 

Life  insurance  policy,  see  Life  Insur- 
ance. 

Onerous  title,  see  Community  of  Prop- 
erty. 

Tax  titles,  see  Tax  Titles. 

Title  of  chattels,  see  Chattels. 

Abstract  of  Title  Companies 
Inspection  of  records,  20,  522 

Actual  right  of  possession,  26,  21 

Admissions  in  Disparagement  of  Title,  g ,  345 
Evidence  against  whom,  9,  346,  347 
Former  holder  of  negotiable  paper,  9, 

346 
Heirs,  devisees,  and  legatees,  9,  345 
Made  when  title  was  not  in  possession 

of  person  making  it,  9 ,  346 
Necessity  of  identity  of  interests,  9,  346 
To  rebut  record  title,  9,  346 
Apparent  right  of  possession,  26,  2i 
Bill  of  Discovery 
In  aid  of,  2,  203 

Plea  of  purchaser  for  value  without 
notice,  2,  204 
Color  of,  26,  26,  32 

See  Adverse  Possession. 
Prior  possession  as  against,  26,  32 
Special  statute  of  limitations,  26,  37 
Constructive  possession,  26,  30 
Declarations  as  to  Title,  21,  117 
See  infra.  Admissions  in  Disparage- 
ment OF  Title. 
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Declarations  of  deceased  persons,  2  i , 

118 
Examples,  2  I,  117 
In  general,  2  i,  117 
Definition,  26,  20 
Ejectment,  26,  27 
Elements  of  title,  26,  21 
Equitable  Title 
Laches,  1 2,  606 

Claimant  out  of  possession,  12,  607 
Increased  value  of  property,  12,  60S 
Loss  of  evidence,  i  2,  608 
Loss  of  muniments  of  title,  12,  607 
Rights  of  innocent  third  parties,  12, 
608 
Estoppel,  see  Estoppel. 
Evidence  of  title,  7,  50 
Forcible  entry  and  detainer,  26,  27 
"Good  title."   8,  1361 
Governed  by  lex  loci  rei  sitte,  3 ,  564 
How  far  Possession  Gives  a  Rlgbt,  26,  27 
See  infra.  Possession   as  Evidence 

OF  Titj-e. 
Forcible  entry  and  detainer,  26,  27 
Replevin,  26,  28 
Trover,  26,  28 

When  it  supports  ejectment,  26,  27 
When  it  supports  trespass,  26,  27 
Indians'  title  to  land,  10,  439 
Iidunctlons,   10,805 

Defendant  in  possession,  10,  806 
Denial  of  plaintiff's  title  by  defendant, 

10,  806 
General  rule  as  to  enjoining  proceed- 
ings at  law,  10,  805 
Inadequacy  of  remedy  at  law,  i  o,  805 
When  equity  will  interfere,  10,  805 
Judicial  Sales,  12,  225 

After-acquired  title,  12,  226 

Caveat  emptor,  12,  225 

Effect  of  reversal  on  purchaser's  title, 

12,  228 
Illustrations,   12,226-228 
Irregularities  and  reversals,  12,  228 
Possession  of  defendant,  12,  225 
Rent  accruing  after  day  of  sale,  i  2,  225 
Rights  of  purchasers,  12,229 
Title  of  complainant  or  defendant,  12, 

226 
Title  of  execution  debtor,  12,  225 
Title  of  purchaser  in  particular  cases, 
12,  226 
Justice  of  the  Peace 
Examples,  1 2 ,  402-404 
How  questions  arise,  i  2,  404 
In  Indiana,  1 2 ,  403 
In  Kansas,  12,  403 
Jurisdiction  for  iDreach,  i  2,  40/ 
Landlord  and  tenant,  12,  403 
Lands  in  dispute,  i  2,  40:,  40;, 
Manure,  12,  403 
Pleadings  of  defendant,  i  2,  40.; 
Pleadings  of  plaintiff,   i  2,  404 
Questions   where  title  to   land   is   in- 
volved, I  2 ,  404 
Title  to  land  involved  in  criminal  ac- 
tion, 12,  410,  411 
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TITLE— Co»j!'rf 
Legacies  and  Devises,  13,  150,  156 

Devisee   derives   his  title   immediately 
from  testator,  13,  150 

Executor' s    assent   to   the    legacy,    see 
Legacies. 

Future  devises  of  land,  i  3,  151 

Inchoate  right  of  legatee,  13,  151 

Legatee's  title,  13,  150 

Natureof  their  respective  titles,  13,  150 

Rents  and  profits,  13,  150 

Trespass  by  executor,  13,  151 

When  legatee's  title  complete,  13,  igi 

When  title  vests  absolutely,  13,  156 
Umitation  of  Actions,  1 3 ,  703  ;  2  6,  26 

See  Adverse  Possession. 

Whether  statute  of  limitations  can  af- 
fect title,  13,  693 
Master  in  chancery,  i  4,  932 
Mere  possession,  26,  21 
Mines  and  Mining  Claims,  i  5,  511,  519 

By  possession,  15,  515 

Equitable  title,  15,  515 

Freehold,  i  5,  515 

Government,  15,568 

Whether  claims  are  titles,  i  5,  515 
Mortgages 

As  to  -whether  legal  title  passes,  see 
Mortgages. 
One  calendar  month,  2,  714 
Perfect  title,  18,  299 
Pleading,  1 8 ,  570 

Examples,  18,  570,  571 

Fee  simple  title,  i  8,  571 

Freehold  title,  18,  571 

Necessity  of  showing  title,  18,  570 

Proving  title  as  laid,  i  8,  570 

Rule,  18,  570 
Possession  as  Evidence   of  Title,  19,  53 ; 

26,  29 

See    infra,    How     Far     Possession 
Gives  a  Right. 

Acts  Explanatory  of  Possession,  2  6 ,  23 
Application  for  policy  of  insurance, 

26,  23  . 
Declarations  of  mortgagee,  26,  23 
Declarations  of  ownership,  26,  23 
Squatter,  26,  23 

As  ground  for  damages  for  discontinu- 
ance of  highway,  26,  37 

Bare  possession,  26,  29 

Color  of  title,  19,  53;   26,37 

Discussion  of  the  doctrine,  26,  32,  35 

Doctrine  that  outstanding  title  always 
defeats  pl.iintiff,  26,  32 

Generally,  26,  29 

Necessity  of  strict  legal  title,  26,  36 

Origin  of  doctrine,  26,  35 

Outstanding  title  in  ejectment,  26,  32 

Outstanding  title  of  government,  26,35 

Plaintiff  recovering,  on  strength  of  his 
own  title,  26,  32 

Plaintiff  showing  a  better  right,  26,  32 

Possession  must  be  exclusive,  26,  29 

Possession  per  se,  26,  22 

Possession  under  statute  of  limitations, 
26,37 
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Presumptions,  19,  53;  26,  29 
Color  of  title,  19,  53!  26,  37 
Consistent  with  unqualified    owner- 
ship, 19,  54 
Negotiable  instruments,  19,  53 
Personal  property,  i  9,  53 
Real  property,  19,  S3 
Tortious  possession,  19,  54 

Prior  possession,  26,  31 

Prior   possession   as   against  color  of 
title,  26,  32 

Tenant  at  will,  26,  30 

Tort-  feasor,  26,  30 

When  bare  possession  sufficient,  26,  29 

When  defendant  may  invoke,  26,  32 
Possession  distinguished  from  seisin.  26, 

25 
Presumptions  as  to  regularity',  7,  98 
Receivers,  20,  126 
Assignment  to  Receiver,  20,  128 

Choses  in  action,  20,  129 

Examples,  20,  128,  129 

What  passes,  20,  129 

When  necessary,  20,  128 
Cieditora'  Suits,  20,  128,  312 

After-acquired  property',  20,  313 

Equitable  title,  20,  128 

Examples,  20,  128 

Exempt  property,  20,  313 

In  general,  20,  128 

Personal  property,  20,  312 

Real  estate,  20,  128,  313 
Distress  for  rent,  20,  127 
Effect  of  irregular  or  erroneous  appoint- 
ment, 20,  136 
Effect  of  receiver's  title  on   statute  of 

limitations,  20,  136 
In  general,  20,  126 
Legal  title,  20,  126 

Liens  at  time  of  appointment,  20,  130 
Limitations,  20,  130 
Patents,  20,  127 
Pensions,  20,  131 
Property  exempt  from  execution,  20, 

131 
Purchaser  at  Receiver's  Sale,  20,  149 
Caveat  emptor,  20,  150 
Claims  arising  during  receivership, 

20,  152 
Claims  arising  out  of  receivership, 

20,  152 
Contesting  validity  of  lien,  20,  151 
Deed,  20,  149 

Deed  before  confirmation,  20,  150 
Liens,  20,  151 

Examples,  20,  151 

Prior  liens,  20,  151 
Power  of  receiver  to  make  deed,  20, 

149 
When  confirmation  is  refused,  20, 150 
When  title  passes,  20,  150 
Receiver  pendente  lite,  20,  127 
Set-Off  Against  Receivers,  20,  135 

Choses  in  action  subject  to  equitable 

set-off,  20,  135 
In  general,  20,  135 
Limitation  on  right,  20,  135 

Vol.  II. 


Title  By  Accretion. 


INDEX-DIGEST. 


Title  By  Private  Grant. 


Preference  of  one  creditor  over  an- 
other, 20,  135 
Sheriflf's  levy,  20,  130 
Supplementary  proceedings,  20,  129 
Title  as  Between  Receiver  and  Various 
Parties,  20,  133 
Adverse  Claimants,  20,  133 

When  others  have  possession,  20, 

134 
Adverse  Parties 

When  receiver  has  possession,  20, 
133 
Assignee  for  benefit  of  creditors,  20, 

133 

Assignee  ih  bankruptcy,  20,  133 

Creditor's  suit,  20,  134 

Other  receivers,  20,  134 

Purchasers,  20,  133 
Trover,  20,  127 
Trust  funds,  20,  131 
When  Receiver's  Title  Vests,  20,  132 

Bond,  20,  132 

Commencement  of  suit,  20,  132 

In  general,  20,  132 

Relation,  20,  132 

Tangible  personalty,  20,  132 
Recoupment,  2  2 ,  364 
Res  Gestae,  21,  117 

Declarations  of  deceased  persons,  2  i , 

118 
Examples,  21,  117 
In  general,  21,  117 
Bes  Judicata,  2  i ,  242 
See  infra.  Partition. 
Actions  of  a  higher  nature,  2  i ,  252 
Chancery  cause  as  a  title  link,  2  i,  253 
Directness  of  Issues,  21,  191; 

Actions  in  v\rhich  title  is  in  issue,  21, 
197 

Easements,  2  i ,  196 

Ejectment,  2  i,  199 

Examples,  21,196-199 

In  general,  2  i,  195 

Trespass,  21,  196,  197 
^ectment,  2  i ,  244 

Trespass,  2  i,  245 

Whether  conclusive  at  common  law, 
2  I,  244 
Equitable  title,  21,  246 
In  general,  21,  242 
Judgments  in  torts,  2  i ,  244 
Judicial  determination  of  a  fact,  21,  252 
Legal  lien,  2  i ,  246 

Limitation  of  general  doctrine,  2  i,  252 
Subsequent  title,  21,  246 
Validity  of  Deeds,  2  i ,  24S 

Deed  conveying  two  pieces  of  land, 
2  1 ,  248 

Fraudulent  conveyances,  21,  249 

In  general,  2  i,  248 

Judgment  as  to  one  piece  where  two 
are  conveyed  in  deed,  2  i,  248 

Questions  of  boundary,  2  i,  250 

Void  deed,  2  i,  248 
Watercourses,  ai,  252 
Where   new   circumstances  arise,   21, 

247 


Right  of  possession,  26,  21 

Seisin  distinguished  from  possession,  26, 

25 
Slander  of,  13,  366 

Advertising  one's  own  goods,  13,  370 

Agent,  13,  369 

Assertion  of  claim,  i  3,  368 

Attorneys,  13,  369 

Bona  fide  assertion  of  claim,  i  3,  368 

Defendant  setting  up   title    in  himself, 

13,  368 
Definition,  13,366 
Essentials,  13,  366 
Falsity  of  the  words,  13,  366 
Injury  in    reference   to    the    property, 

13,  366 
Interest  in  the  property,  13,  367 
Kinds  of  property,  13,  369 
Letters  patent,  i  3,  369 
Malice,  13,  367,  368 
Modes  of  publication,  13,  368 
Personal  property,  i  3 ,  369 
Printing,  13,  368 
Real  property,  13,  369 
Slander  of  goods  manufactured  or  sold 

by  another,  1 3 ,  369 
Special  damages,  13,  366 
Title  to  property,  i  3 ,  367 
Verbal,  13,368 

Want  of   probable  cause,  13,  367,  368 
What  constitutes,  5,  340 
Writing,  1 3 ,  368 
Squatter  claims,  26,  29 
Stages  of  Title,  7.6,  21 

Constructive  possession,  26,  24 
Importance  of,  26,  22 
Mere  right  of  property,  26,  24 
Three  stages,  26,21 
Title  Bonds 

Specific  performance,  22,  970 
Trespass,  26,  27 
See  Trespass. 

Trespass  to  try  title,  see  Trespass.. 
When  Title  to  Real  Estate  Is  Involved,  4, 320 
Costs,  4,  320 
Easements,  4,  320 

Where  license  onl^'  is  claimed,  4,  321 
TITLE  BY  ACCRETION,  see  Accretion. 
TITLE    BY   ADVERSE    POSSESSION, 

see  Adverse  Possession. 
TITLE   BY  DESCENT,  see  Succession. 
TITLE  BY  DEVISE,  see  Wills  ;  Lega- 
cies AND  Devises. 
TITLE  BY  ESCHEAT,  see  Escheat. 
TITLE  BY  ESTOPPEL,  see  Estoppel. 
TITLE  BY  FORFEITURE,  see  Forfeit- 
ure. 
TITLE  BY  GRANT,  see  Grants  ;    Pub- 
lic Lands  ;  State  Lands. 
TITLE  BY  LEASE,  see  Lease, 
TITLE    BY    OCCUPANCY,    see    Aban- 

DONMENT. 

TITLE    BY    PRESCRIPTION,  see    Pre- 
scription. 

TITLE   BY   PRIVATE   GRANT,  see 
Deeds;    Grantor   and    Grantee; 
Real  Property. 
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TITLE  INSURANCE,  26,  19 

See  generally^  Insurance. 

Definition  and  nature  of  business,  26,  19 

Examples,  26,  ig 

False  answers,  26,  19 

In  general,  26,  19 

Liabilities,  26,  19 

Record  of  company,  26,  19 
TO,   26,  10,  49 

From  and  to,  26,  50 

Line  from  one  object  to  another,  2,  501 

To  bring  to  port,  2 ,  568 

Whether  inclusive  of  its  object,  26,  49 
TOBACCO,  26,  50 

Granulated,  26,  50 
TOGETHER 

Lewd   and   lascivious    cohabitation   and 
conduct,  I  3,  279     ' 

Live  together,  13,  929 
TOKEN,  26,50 

Sec  False  Tokens. 
TOLERATE,  26,50 
TOLL  BRIDGES,  see  Bridges. 
TOLLS,  26,  51 

See    Bridges;    Ferries;     Logs    and 
Lumber;  Turnpikes. 

Canals,  see  Canals. 

Turnpikes,  see  Turnpikes. 

Definition  of 

Navigation,  10,  270 

Distinguished  from  freight,  8,  901;  26, 

Intermediate  tolls,  1 1,  430 
Taxation  distinguished  from,  25,  16 
TOMBS,  see  Monuments. 
TON,  26,  51 

Distinguished  from  cargo,  13,  974 
TONNAGE,  26,  52 
See  Taxation. 
Duties,  see  Taxation. 
Dockage,  5,  848 
Ree;istered  tonnage,  14,  332 
TONTINE  INSURANCE.  26,  52 

See  generally.  Annuities;  Insurance; 

Life  Insurance. 
Accounting,  26,  65 

Conflict  of  opinion,  26,  66 

In  Illinois,  26,  67 

In  Massachusetts,  26,  67 

Whether  insured  entitled  to,  26,  65 
Analogy  to  Ot&er  Brandies  of  Law,  2  6 ,  56 

Analogy  to  other  societies,  26,  58 

Analogy  to  survivorship,  26,  56 

At  common  lavp,  26,  56 

Examples,  26,  57 
Application  to  life  insurance,  26,  54 
Application  to  private  annuities,  26,  54 
Assignment  of  Policy,  2  6 ,  68 

Policy  payable  to  insured's  estate,  26, 
68 

Right  of  beneficiary,  26,  68 

Right  of  the  insured  generally,  26,  68 

Whether   beneficiary   pays    premium, 
26,  68 
Beneficiary's  interest  in  general  fund,  26, 

62 
Characteristics  of  a  tontine  policy,  26,60 


Definition,  26,  52 
Distribution  of  dividends,  2  5 ,  62 
Estimates  of  tontinism,  26,  58 
Examples   of  government  measures,  26, 

53 
Floating  public  loans,  26,  53 
Forfeiture,  2  6 ,  61 

Effect   of    non-forfeiture    statutes    on 

tontine  policies,  26,  62 
Life  insurance  in  general,  26,  61 
Tontine  exceptions,  26,  62 
Gambling  contracts,  26,  58 
History,  26,  52 
Merits,  26,  59. 
Nature,  26,  52 
Non-participation,  26,62 
Peculiarities  of  the  system,  26,  60 
Policy,  26,  60 

Limitation,  26,  60 
Restrictions,  26,  60 
Reformation  of  policy,  26,  67 
Rights  of  insured,  26,  65 
Survivorship,  26,  53 
The  Flan  of  Operation,  26,  54 

Apportionment  of  premium   to  partic- 
ular fund,  26,  54 
Bookkeeping,  26,  55 
Judicial  discussion  of  tontine  plan,  26, 

S6 
Necessity  that  funds  be   kept  distinct, 

26,54 
Provision  of  statute,  26,  56 
Unauthorized    disposition    of   reserve 
fund,  26,  56 
The  Status  of  Policy  Holders,  2  6 ,  63 
In  Illinois,  26,  64 
In  Massachusetts,  26,  64 
Policy  holders  not  stockholders,  26,  63 
Relationship  of  debtor   and   creditor, 

26,  65 
Relationship  of  trustee  and  cestuis  que 

trustent,  26,  63 
Whether  policy  holders   are  creditors, 

26,65 
Whether  policy  holders  are  partners, 

26,  62 
Whether  policy  holders  are  subject  to 
burdens  of  company,  26,  63 
The  system  generally,  26,  52 
Validity,  26,  59 
Viewed  as  a  lottery,  26,  58 
Whether  company  can  be  held  to  invest 
tontine  funds  separatel3',  26,  26,  62 

TOOK,  26,69 
TOOLS,  7-  13s;  26,69 
Common  tools,  3,  347 
Complicated  machinery,  26,  70 
Dentists'  tools,  26,  71 
Examples,  26,  71 
Exemption  Laws,  7,  135;  26,  69 
Illustrations,  7,  137;  26,69 
What  are  tools  within   exemptions,  7, 
136;  26,69 
Gin  and  grist  mill,  26,  70 
Hunter's  gun,  26,  71 
In  a  policy  of  insurance,  26,  69 
Instruments  used  in  husbandry,  26,  70 
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Lawyers,  a  6,  71 

Musical  instruments,  26,  70 

Patterns  used  in  manufacturing,  26,  69 

Physicians'  instruments,  26,  71 

Sawmill,  26,  70 

Suspension  of  operation,  26,  71 

Threshing  machine,  26,  70 

Tools  where  the  trade  has  been  aban- 
doned, 26,  71 

Watches,  26,  70 

Whether  confined  to  manual  implements, 
26,  6t) 

Whether  tools  must  be  absolutely  neces- 
sary, 26,  69 

Working  tools,  26,  70;  29,  853 
TOP 

In  the  sense  of  apex,  i,  613 
TOPOGRAPHY 

Surveys,  24, 1023 
TORT-FEASOR,  26,79 
TORTS,  26,72 

See  Accident;  AGE>fCY  ;  Cemeteries; 
Character;  Civil  Damage  Acts; 
Dead  Body;  Death  ;  Deceit;  Ele- 
vated Railroads;  Fires  Caused  By 
Operation  of  Railroads;  Fraud; 
Fraudulent  Sales  ;  Guardian  and 
Ward;  Husband  and  Wife;  In- 
demnity Contracts;  Parent  and 
Child;  Trespass;  Trover. 

Arrest,  see  Arrest. 

Assault  and  battery,  see  Assault  and 
Battery. 

As  to  the  liability  of  corporations  for 
torts,  see  Corporations. 

Committed  by  infants,  see  Infants. 

Contribution,  see  Contribution. 

County'' s  liability  for,  see  Counties. 

Damage  by  animals,  see  Animals  ; 
Damages;  Fences. 

Election,  see  Election. 

E7Uicing  and  harboring  nvife,  see  Hus- 
band AND  Wife. 

Escape  of  Dangerous  Substances,  see  Dams; 
Explosions;  Gas  Companies;  Nui- 
sances. 

For  escape  of  fire,  see  Fires  Caused 
BY  Operation  of  Railvv^ays. 

False  imprisonment,  see  False  Im- 
prisonment. 

Forcible  entry  and  detainer,  see  Forci- 
ble Entry  and  Detainer. 

For  injuries  caused  by  spring  guns,  see 
Nuisances. 

Infants,  see  IWfants. 

Infringement  of  copyrights,  see  Copy- 
rights; Injunctions. 

Infringement  of  patents,  see  Infringe- 
ment; Patents. 

Infringement  of  trade-marks,  see  In- 
junction ;   Labels;   Trade  Marks. 

Joinder  of  actions,  see  Joinder  of  Ac- 
tions. 

Joinder  of  parties,  see  Parties  to 
Action. 

Joint  Tort-Feasors 

As  to  res  judicata,  see  Res  Judicata. 
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Liability  of  master,  see  Master  and 
Serjeant. 

Libel  and  slander,  see  Libel  and 
Slander. 

Malicious  prosecution,  see  Malicious 
Prosecution. 

Poisons,  see  Medical  Jurisprudence; 
Poisons. 

Prize  jight,  see  Prize  Fights. 

Railroads,  see  Railroads. 

Reasonable  doubt  -wliere  party  is  accused 
of  a  c?-!?«e,  see  Reasonable  Doubt., 

Recaption,  see  Recaption. 

Replevin,  see  Replevin. 

Self-defense,  see  Self-Defense. 

Survival  of  action,  see  Abatement. 

Torts  bet-ween  husband  and  wife,  see 
Husband  and  Wife. 

Trespass,  see  Trespass. 

Ultra  Vire3 

As  to  liability  of  corporation  for  ultra 
vires  torts,  see  Ultra  Vires. 

Violation  of -water  rights,  see  Bridges; 
Damnum  Absque  Injuria;  Dams; 
Drains  and  Sewers;  Floods; 
Lakes  and  Ponds;  Mills;  Mines 
AND  Mining;  Navigable  Waters; 
Pews;  Surface  Waters;  Under- 
ground Waters;  Water  and 
Watercourses. 

Wrongs  affecting  easements,  see  Ease- 
ments; Highways;  Lateral  and 
Subjacent  Support;  Navigable 
Waters;  Nuisances;  Party 
Walls;  Private  Ways;  Street 
Railways;  Streets. 

Actions    against    carriers    of    goods,    2, 

903 
Admiralty  jurisdiction  over,  i,  195 
Against     principal,     in     collusion    with 

agent,  i,  428 
Amount  in  controversj',  12,  286 
Assumpsit 

Where  tort  is  waived,  1 ,  888 
Bailment,  refusal  to  restore  bailed  goods, 

2,  56 
Bill  of  particulars  in  action  for,  2,  247 
Charitable  Funds 

Liability  for,  3,  138 
Corporation 

Liability  for,  see  Corporations. 
Damages 

For  wilful,  reckless,  or  malicious  torts, 

5,  II 
Torts  not  malicious,  5,  6 
Definitions,  26,  72 
Definitions  in  maritime  law,  i,  igg 
Distinguished  from  Contracts,  26,  72 
Negligence,  16,416 

Injury  to  passengers,  see  Carriers 

of  Passengers. 
Breach   of  contract   which  is  also  a 

tort,  I  6,  416 
Duty  arising  from  contract  or  agree- 
ment, 16,  424 
Waiving  contract  and  suing  in  tort, 
16,  416 
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TORTS— Cowif'rf 
Dlstisguished  from  Contracts — Cont'd 
Negligence — Confd 

Where    action    ex    delicto    may   be 
maintained  for  breach  of  contract, 
I  6,  424,  425 
Distinguished  from  crime,  26,  73 
Equitable  jurisdiction,  6,  693 
Exercising  a  legal  right,  i,  179 
Extra  Territorial  Torts 

Venue,  28  ,  225  • 

Foreign  Corporations 

Actions  by  and  against,  8,  369 
Indivisible  Demands,  i  5 ,  348 

Damages  arising  after  action  has  been 

brought,  I  5 ,  348 
Examples,  i  5,  349 
Only    one    claim    for    damages,     1 5 , 

348 
Recovery  of  portion   of  demand,    15, 

348 
Several  torts,  i  5 ,  349 
Single  tort,  i  5,  348 

Injuries,  11,1 

Injuries  to  Personal  Property,  see  Bail- 
ment; Carriers  OF  Live  Stock; 
Conversion;  Logs  and  Lumber; 
Pledge;  Replevin ;  Trespass  ;  Tro- 
ver. 

For  confusion  of  goods,  see  Acces- 
sion. 
For  wrongful    sale,    see    Sheriff's 
Sale. 

Injuries  to  real  property, seeGhMK  and 
Game  Laws  ;  Lateral  and  Subja- 
cent Support;  Licenses;  Party 
Walls;  Waste. 

Liability  of  Agent,  i ,  407 
Torts  of  sub-agent,  i,  408 

Liability  of  a  stranger  in  tort  for  procur- 
ing breach  of  contract,  3,  863 

Limitation  of  actions,  13,722 

Maxitime,  r,  197 
Test  of,  I,  199 

Married  Women,   see  Married  Women. 
Postnuptial  Torts 
Examples,  1 4 ,  647 
Fraud,  14,  647 

Merger,  1 5 ,  358 
Homicide,  15,  358 
Injury    amounting    to   a    felony,    15, 

358 
Private  wrong  and  public  offense,  i  5 , 

358 
Public  nuisances,  15,  359 
Recovery  in  a  different  capacity,  15, 

351 
Statutes,  15.  359 
Merger  of  tort  into  crime,  26,  73 
Municipal  Corporations 

Liability,  see   MuNipiPAL   Corpora- 
tions. 
Effect  of  provision  limiting  amount  of 

municipal  indebtedness,  15,  1127 
Officers,  15,  1211 
Negligence,  16,  388 
Of  insane  persons,  1 1 ,  144 


Persons  Liable  for,  26,  75 

As  to  batik's  liability  for  dishonor  of 
checks,  see  Checks. 

As  to  liability  of  attorney,  see  At- 
torney and  Client. 

As  to  liability  of  corporations,  see 
Corporations. 

As  to  liability  of  corporations  for  libel 
a«</i/aH£/er,  see  Li  BEL  AND  Slander. 

As  to  liability  of  corporations  for  torts 
of  their  officers,  see  Corporations. 

As  to  liability  of  foreign  corporations, 
see  Foreign  Corporations. 

As  to  liability  of  gas  companies,  see 
Gas^  Companies. 

As  to  liability  of  husband  for  torts  of 
■wife,  see  Husband  and  Wife. 

As  to  liability  of  infants,  see  Infants. 

As  to  liability  of  jailer  for  false  im- 
prisonment, see  False  Imprison- 
ment. 

As  to  liability  of  jicdge,  see  Judge. 

As  to  liability  of  lunatics,  see  In- 
sanity. 

As  to  liability  of  tnarried  tvomen,  see 
Married  Women. 

As  to  liability  of  master  for  servant, 
see  Master  and  Servant. 

As  to  liability  of  master  for  torts  com  - 
mitted  by  one  servant  against  an- 
other, see  Fellow  Servants. 

As  taliability  of  military  officers,  see 
Military  Law. 

As  to  liability  of  military  officers  for 
false  imprisonment,  see  False  Im- 
prisonment. 

As  to  liability  of  municipalities  for 
mobs,  see  Counties;  Municipal 
Corporations. 

As  to  liability  of  notary  public,  see 
Notary  Public. 

As  to  liability  of  parent  for  child's 
tort,  see  Parent  and  Child. 

As  to  liability  of  \pariners  for  one 
another,  see  Partnership. 

As  to  liability  of  physician  and  sur- 
geon, see  Malpractice. 

As  to  liability  of  principal  for  agent, 
see  Agency. 

As  to  liability  of  public  officers,  see 
Public  Officers.  ' 

As  to  liability  of  public  officers  for 
7nalicious  prosecution,  see  Mali- 
cious Prosecution. 

As  to  liability  of  railroads,  see  Rail- 
roads. 

As  to  liability  of  sheriffs,  see  Sheriffs. 

As  to  liability  of  street  railways,  see 
Street  Railways. 
Public  OfScers,  see  Public  Officers. 

Liability,  19,  501 

LiabUity  of  Public  for  Torts  of  Its  Of- 
ficers, I  g,  514 

Municipal  corporations,  see  Munic- 
ipal Corporations. 
Federal  government,  19,  514 
State  government,  19,  514 
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Katl&catlon 

Of  an  agent's  tort,  i ,  434 
Becelvera  of  Kallroads 

Liability  of  company   for  torts  of  re- 
ceiver, 20,  357 
Liability  of  corporations,  20,  357 
Liability  of  Receiver,  20,  378 

ElFect  of  receiver's  discharge,  20, 384 

Employees,  20,  379 

Failure  to  exercise  reasonable  care, 

20,382 
In  general,  20,  379 
Leave  of  court   before    suit   can    be 

brought,  20,  381 
Liability  of  mortgagees  who  are  per- 
mitted to  operate  railroad,  20,  382 
Liability  of  Railroad,  20,  357-360,  387 
Act   or  default  of  company     pre- 
vious to  receivership,  20,  389 
Breach  of  statutory  duty,  20,  391 
Crimes  and  misdemeanors,  20,  388 
Duty   to   fence   against  stock,  20, 

391 
Extent  of  liability,  20,  390 
General  rulej  20,  387 
Illustrative  cases,  20,  387 
Joint  liability,  20,  389 
Pleading  and  proof,  20,  388  * 

Where   receiver's   incorjne  applied 
to  improvements,  20,  389 

Liable  in  his  official  character,  20, 
378 

Passengers,  20,  379 

Personal  liability,  20,  381 

Personal    liability    of    trustee    per- 
mitted to  operate,  20,  382 

Priority  of  Claims  for  Damages,  20, 

38s 

Fire,  20,  386 

In  general,  20,  385 

Loss  of  goods,  20,  386 

Payment  out  of  corpus,  20,  385 

Payment   out   of  net   income,  20, 

38s 
Personal  injury,  20,  386 
Torts  committed  prior  to  appoint- 
ment of  receiver,  2  o,  386 
Receiver's   liability  as  common  car- 
rier, 20,  378 
Shippers,  20,  379 
Statutory  duty,  20,  380 
Recoupment,  22,  359 
Referees,  20,  677 
Release,  20,  761 

Claims  for  Personal  I^)ury,  '20,  761 
Acquainted  with  contents  of  release, 

20,  762 
Action  for  death,  20,  764 
Consideration,  20,  762 
Corporations,  20,  761 
Fraud,  20,  763 
In  general,  20,  761 
Mental  capacity,  20,  762 
Mistake,  20,  763 
Person  under  influence  of  drugs,  20, 

753 
Ratification,  20,  763 


Torts,  20,  763 
Undue  influence,  20,  763 
Validity,  20,  761,  762 
Release  of  Joint  Tort-Peasors,  20,  764 
Examples,  20,  764,  765 
In  general,  20,  764 
Parol  release,  20,  766 
Where  release  stipulates  that  others 
shall      not     be     discharged,     20, 

765 
Whether  part  payment  inures  to  the 

benefit  of  all,  20,  766 
Whether  release  to  one  is  release  to 
all,  20,  76.1; 
Religious  societies,  20,  819 
Right  of  Action  for 

As  property,  3,  171 
Right  of  action  for  a  chose  in  action,  3, 

23s 
Separate    property    of   married    women, 

22,  41 
Setoff,  22,  240,  248 

Counterclaim,  2  2 ,  390,  395 

Actions  arising  in  tort,   22,  390 
Breach    of    contract   amounting    to 

tort,  22,  391 
Cause   of  action    arising  out  of  the 

same  transaction,  22,  395 
Connection  with  subject-matter,  22, 

386 
Contrary   causes    of  action   for  tort, 

22.395 
Conversion,  22,  389 
One  tort  consequent  upon  another, 

2  2 ,  396 
Plaintiff  electing  to  sue  in  tort,  22, 

390 

What  counterclaim  available  in  ac- 
tions for  tort,  22,  385,  386 

Whether  a  tort  is  a  transaction,  22, 

395 

Recoupment,  22,  359 
SMps  and  Shipping,  22,  731 

Statutory  limitation  of  owner's  liabil- 
ity, 22,  731 
Waiving  Tort  and  Suing  In  Assumpsit,  7, 

334;  28,  569 

Election  of  remedies,  2  8 ,  570 

In  general,  28,  569 

Instances  of   waiver  of  tort,    28,  571 

572 
Meaning  of  the  phrase,  28,  569 
When  right  exists,  2  8 ,  569 
Whether     "claim"     includes    torts,     3, 

275 
Whether  criminal  action  must  be  prose- 
cuted  before  civil  action  will   lie,   26, 

73 

Whether  liability  in  tort  is   included   in 
the  term  "  debt,"  5,  149 

Wilful  Torts 

Contributory  negligence,  16,  395  ^ 
Distinguished  from  negligence,  1 6 ,  393- 

395 
Exemplary  damages,  16,  395 
Remote  cause,  1 6 ,  393 
Within  admiralty  jurisdiction,  i,  199 
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TORTURE,  26,79 

TOTAL  LOSS,  see  Marine  Insurance. 

In  tire  insurance,  7,  1049 
TOUCH  AND  STAY,  26,79 
TOWAGE;  TUGS  AND  TOWS,  21,  676; 
26,  80 

See  Salvage. 
Abandonment,  26,  86 
Actions,  26,  93 

Jurisdiction,  26,  93 
Contracts,  26,  93 
Tort,  26,  93 
Parties,  2  6 ,  95 

Injury  to  tow  through  negligence  of 

another  vessel,  26,  95 
Insurer,  26,  95 

Mortgagee  in  possession,  26,  95 
Owner  of  tug,  26,  95 
Burden  of  Proof,  2  6 ,  93 

To  show  agreement  for  remuneration, 

26,  93 
Upoit  libelant,  26,  94 
Contracts,  26,  81 

Cont.racts  limiting  liability,  26,  82 

Deviation,  26,  81 

General  authority  of  master,  26,  82 

In  general,  26,  81 

Maritime,  26,  93 

Negligence  of  tug,  26,  82 

Power  of  master  to  contract,  26,  82 

Refusal  of  services,  26,  81 

Stipulation  that  towage  shall  be  at  risk 

of  owners,  26,  82 
Substitution  of  tugs,  26,  81 
Termination  of  contract,  26,  81 
Towage  in  salvage  service,  26,  81 
Warranty  of  vessel's  fitness,  26,  81 
What  agreements  of  master  are  bind- 
ing upon  owners,  26,  82 
What  contract  covers,  26,  81 
Where  contract  is  a  warranty,  2  6,  81 
Definition,  26,  80 
Deviation,  26,  81 
Division  of  Damages,  2  6 ,  96 
Weakness  of  tow,  26,  97 
Where  both  parties  are  at  fault,  26,  96 
Evidence,  z6,  95 
Ice,  26,  88 
Lien,  26,  93 

For  damages,  26,  95 
How  lien  created,  26,  93 
Whether  a  maritime,  26,  93 
Lights,  16,  287 
Maritime  liens,  14,  434,  456 
Master's  resfonsibility,  see  infra,  Re- 
sponsibility OF  Tug. 
Measure  of  Damages,  26,  96 
For  detention,  26,  96 
For  injuries,  26,  96 
For  violation  of  contract,  26,  96 
Mutual   responsibility   of  tug   and  tow, 
•  26,  92 

Obligation  imposed  by  law,  26,  90 
Remuneration  for  Towage,  26,  92 

Burden   to  show   agreement  as  to  re- 
muneration, 26,  93 
Exorbitant  agreement,  26,  92 
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Extra  compensation,  26,92 

Lien,  z6,  93 

Tow  carried  to  a  foreign  port,  26,  93 

Tug  taking  advantage  of  tow's  distress, 

26,  92 
Where  no  sum  has  been  agreed  upon, 

26,  92 
Where  sum  has  been  agreed  upon,  26, 

92 
Responsibility  of  Tow,  2  6,  go 
Contributory  Negligence,  26,  91 

Tow  known  to  be  unfit,  26,  92 
In  general,  26,  go 
Master's  duty  to  obey  master  of  tug, 

26,  90 
Master's  duty  to  use  due  care,  26,  91 
Tow's  duty  to  follow  directions  of  tug, 

z6,86 
Tow's  duty  to  follow  in   wake  of  tug, 

26,  86,91 
When  tow  guilty  of  contributory  neg- 
ligence, 26,  91 
When  tow  not  guilty  of  contributory 

negh'gence,  26,  91 
Responsibility  of  Tug,  26,  S2 
Abandonment  of  tow,  26,  86 
As  common  carrier,  26,  88 
Bridges,  26,  84 
Capacity  of  vessel,  26,  82 
Choosing  time  to  make  voyage,  26,  83 
Condition  of  weather,  26,  87 
Defective  appliances,  26,  86 
Duty  to  consult  safety  of  tow,  26,  86 
Duty  to  know  accustomed  waterways, 

26,  84 
Ebb  and  flow  of  tide,  26,  85 
For  navigation,  26,  83 
For  Negligence,  26,  89,  95 

Abandonment  of  tow,  26,  86 

Contracts  limiting  liability,  26,  82 

In  making  up  tow,  26,  83 

Presumption  of  negligence,  26,  89 

When  liable,  26,  89 

Whether  obligation  arises  from  con- 
tract, 26,  89,  90 
For  proper  management  of  vessel,  26, 

83 
Ice,  26,88 
In  general,  26,  82 
In  making  up  tow,  26,  83 
In  navigation,  26,  84 
Leaving  helm  to  incompetent  person, 

26,85 
Leaving  tow  in  unsafe  place,  26,  87 
Leaving  tow  unattended  in  harbor,  26, 

87 
Loading  tug  too  heavily,  26,  85 
Power  of  vessel,  26,  82 
Responsibility  of  master   of  tug,   26, 

83 
Rock  previously  unknown,  26,  85 
Running  barge  upon  sunken  pier,  a 6, 

84 
Shifting  channel,  26,  84 
To  see  that  tug  is  properly  manned ^ 

26,  82 
Wreck  of  tow,  26,  87 
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Salvage,  2  i ,  676 

Agreement    to    to\v   vessel  from    one 

place  to  another,  2  i ,  678 
Boats   rigged   with    pumps    for   extin- 
guishing fire,  2  1 ,  678 
Concealment  of  material  circumstances, 

2  1 ,  679 
Disabled  ship,  21,677 
Examples,  21,  676-681 
In  general,  2  i,  677 
Policy  of  law,  2  i ,  679 
Risk  of  steamer,  2  i ,  680 
Sailing  vessel,  2  i,  680 
Salving  by  steamer,  2  i ,  680 
Service  by  steamer  to  disabled  vessel, 

21,679 
Service  one  of  ordinary  towage,  2  i ,  680 
Ship  aground,  2  i,  677 
Steamer  not  employed   in  towing,  21, 

6S0 
Towage  impossible  owing  to  stress  of 

weather,  2  i ,  679 
Towage  service   attended  with  danger, 

2  1 ,  677 
Tug  breaking  down,  2  i ,  679 
Tugs  incurring  extraordinary  danger, 

2  1 ,  677 
Tugs  protecting  vessels  from  fire,  2  i  ,677 
Vessel  kept  for  purpose   of  saving  life 

and  property,  2  i ,  679 
When  agreement  to  tow  would  be  set 

aside,  2  i ,  679 
When   service  is  regarded   as   salvage 

rather  than  towage,  2  i ,  676 
When  towage  remunerated  as  salvage, 

2  1 ,  680 
Whether  risk  is  necessary  element  to 

earn  salvage,  2  i ,  679 
Whether  tug  must  incure  danger,  2  i , 
679 
Subrogation,  26,  95 
Tow  known  to  be  unfit,  26,  92 
Warranty,  26,  81 

Of  arrival  at  destination,  26,  81 
Of  vessel's  fitness,  26,  81 
TOWARDS,  26,  87 
TOW  BOATS 

Liability  of  tow  boats  as  common  carri- 
ers, 2,  784 
TO  WIT,  26,97 

TOWNS  AND  TOWNSHIPS,  26,  98 
See  Municipal  Securities. 
See  generally^    Municipal    Corpora- 
tions; Villages. 
As    to    lin''iIilY    of  towns  for   defective 

high-ivay,  see  Highway. 
As  to  faufers  aiid  poor  and  poor   laTvs^ 

see  Poor  AND  Poor  Laws. 
Elections,  see  Meetings. 
Equalization  of  taxation,  see  Taxation. 
Road  districts,  see  Highways. 
School  districts,  see  Schools. 
Schools,  see  Schools. 
Apportionment  of  Indebtedness  Upon  An- 
nexation, 26,  114 
Generally,  26,  114 
In  Alabama,  26,  115 
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In  Colorado,  26,  115 

In  Illinois,  26,  115 

In  Indiana,  26,  115 

In  Kansas,  26,  115 

In  Kentucky,  26,  115 

In  Louisiana.  26,  115 

In  Maine,  26,  115 

In  Massachusetts,  26,  115 

In  Michigan,  26,  116 

In  Minnesota,  26,  116 

In  Mississippi,  26,  116 

In  Missouri,  26,  116 

In  Nebraska,  26,  116 

In  New  Jersr.y,  26,  116 

In  New  York,  26,  117 

In  Ohio,  26,  114 

In  Pennsylvania,  26,  117 

In  West  Virginia,  26,  117 

In  Wisconsin,  26,  117 

Presumption  as  to  benefits,  26,  115 
Arbitration  by  a  selectman,  i,  653 
Bonds,  2  6,  172 

In  Alabama,  26,  172 

In  Arkansas,  26,  172 

In  Connecticut,  26,  173 

In  Georgia,  26,  173 

In  Illinois,  26,  173 

In  Indiana,  26,  173 

In  Iowa,  26,  174  ^ 

In  Kansas,  26,  174,  175 

In  Kentucky,  26,  175 

In  Louisiana,  26,  175 

In  Maine,  26,  176 
'In  Massachusetts,  26;  176 

In  Michigan,  26,   177 

In  Minnesota,  26,  177 

In  Missouri,  26,  177 

In  Montana,  26,  178 

In  Nebraska,  26,  178 

In  New  Hampshire,  26,  178 

In  New  Jersey,  26,  178 

In  New  York,  26,  179 

In  North  Carolina,  26,  181 

In  Ohio,  26,  181 

In  Oklahoma,  26,  182 

In  Pennsylvania,  26,  182 

In  South  Carolina,  26,  182 

In  Tennessee,  26,  182 

In  Texas,  26,  182 

In  Vermont,  26,  182 

In  Virginia,  26,  183 

In  West  Virginia,  26,  183 

In  Wisconsin,  26,  183 

In  Wyoming,  26,  184 
Boundaries,  Perambulations,   Etc.,  26,  106 

Alteration  in  Pennsylvania,  26,  108 

In  Alabama,  26,  106 

In  Arkansas,  26,  106 

In  Connecticut,  26,  106 

In  Illinois,  26,  106 

In  Indiana,  26,  106 

In  Iowa,  26,  106 

In  Kansas,  26,   107 

In  Louisiana,  26,  107 

In  Maine,  26,  107 

In  Massachusetts,  26,  107 

In  Michigan,  26,  107 
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TOWNS  AND  TOWNSHIPS— Co«rfl' 
Boundaries,  Perambulations,  Etc, — Confd 

In  Missouri,  26,  107 

In  Montana,  26,  107 

In  Nebraska,  26,  107 

In  New  Hampshire,  26,  107 

In  New  York,  26,  107 

In  Ohio,  26,  107 

In  Oklahoma,  26,  108 

In  Pennsylvania,  26,  108 

In  South  Carolina,  26,  108 

In  Utah,  26,  108 

In  Vermont,  26,  108 

In  Virginia,  26,  108 

In  Washington,  26,  108 

In  West  Virginia,  26,  108 

In  Wisconsin,  26,  108 
Bounties,  26,  155,  156 
Bridges 

Bridges  in  two  towns,  2,  555 

Duty  to  construct  safely,  2,  553 

Liability  to  action  for  damages  sus- 
tained by  reason  of  defective  bridge, 
2.558,  559 

Ownership  of,  2,  545 

Power  and  duty  to  erect,  2,  543;  26, 
161 

Statutory  liability  to  repair,  2 ,  554 
Change  of  name,  26,  113 
Civil  town,  26,  99 
Civil  townships,  26,  loi 
Congressional  townships,  26,  loi 
Consolidation,  (Severance,  and  Annexation, 

26,  108 

Generally,  26,  108 

In  Alabama,  26,  108 

In  Arkansas,  26,  108 

In  California,  26,  109 

In  Colorado,  26,  109 

In  Connecticut,  26,  109 

In  Dakotas,  26,  109 

In  Florida,  26,  109 

In  Idaho,  26,  109 

In  Illinois,  26,  109 

In  Indiana,  26,  no 

In  Iowa,  26,  no 

In  Kansas,  26,  no 

In  Kentucky,  26,  no 

In  Louisiana,  26,  no 

In  Maine,  26,  no 

In  Maryland,  26,  in 

In  Massachusetts,  26,  in 

In  Michigan,  26,  in 

In  Minnesota,  26,  112 

In  Mississippi,  26,  112 

In  Missouri,  26,  112 

In  Nebraska,  26,  112 

In  New  Hampshire,  26,  112 

In  New  Jersey,  26,  112 

In  New  York,  26,  113 

In  North  Carolina,  26,  113 

In  Ohio,  26,  113 

In  Oklahoma,  26,  113 

In  Oregon,  26,  113 

In  Pennsylvania,  26,  113 

In  Texas,  '26,  114 

In  Vermont,  26,  114 
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In  Washington,  26,  114 

In  West  Virginia,  26,  114 

In  Wisconsin,  26,  n4 

Powers  retained  by  old  town,  26,  in 

Severance  of  business  portion  of  town, 
26,  no 
Constitutional    provision   .requiring    the 

establishment  of  a  uniform  system  of 

town  government,  3,  693 
Creation,  26,  loi 

By  implication,  26,  106 

In  Alabama,  26,  102 

In  Arizona,  26,  102 

In  Arkansas,  26,  102 

In  California,  26,  102 

In  Colorado,  26,  102 

In  Connecticut,  26,  102 

In  Dakotas,  26,  102 

In  Florida,   26,  102 

In  Georgia,  26,  102 

In  Idaho,  26,  103 

In  Illinois,  26,  103 

In  Indiana,  26,  103 

In  Iowa,  26,  103 

In  Kansas,  26,  103 

In  Kentucky,  26,  103 

In  Louisiana,   26,  103 

In  Maine,  26,  103 

In  Maryland,  26,  104 

In  Massachusetts,  26,  104 

In  Michigan,   26,  104 

In  Minnesota,  26,  104 

In  Mississippi,  26,  104 

In  Missouri,  26,  104 

In  Montana,  26,  104 

In  Nebraska,  26,  104 

In  Nevada,  26,  104 

In  New  Hampshire,  26,  104 

In  New  Jersey,   26,  104 

In  New  Mexico,  26,  104 

In  New  York,  26,  104 

In  North  Carolina,  26,  104 

In  Ohio,  26,  105 

In  Oklahoma,  26,  105 

In  Pennsylvania,  26,  105 

In  Rhode  Island,  26,  105 

In  South  Carolina,  26,  105 

In  Tennessee,  26,  105 

In  Texas,  26,  105 

In  Utah,  26,  105 

In  Vermont,  26,  105 

In  Virginia,   26,  105 

In  Washington,  26,  105 

In  West  Virginia,  26,  105 

In  Wisconsin,  26,  105 

In  Wyoming,   26,  105 

Necessity  of  statute,  26,  loi 
Definition,  2  6 ,  98 

"Town"  In  England,  26,  98 
Ancient  meaning,  26,  98 
In  modern  English  legislation,  26,98 
Svnon3'mous  with  villa,  26,  98 
"Tun,"  26,  98 
Discontinuance  and  Dissolution,  2  6 ,  223 

Generally,  26,  223 

In  Alabama,  26,  224 

In  Arizona,  26,  224 
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In  Arkansas,  26,   224 

In  California,  26,  224 

In  Colorado,  26,  224 

In  Idaho,  26,  224 

In  Indiana,  26,  224 

In  Mississippi,  26,  225 

In  Nevada,  26,  225 

In  New  Mexico,  26,  225 

In  North  Carolina,  26,  225 

In  Oregon,  26,  225 

In  Tennessee,  26,  225 

In  Texas,  26,  225 

In  Utah,  26,  225 

In  West  Virginia,  26,  225 

In  Wisconsin,  26,  225 
Election  Districts,  26,  124 

5ce  infra.  Meetings, 

In  Michigan,  26,   124 

In  Minnesota,  26,  124 

In  New  York,  26,  124 

In  Ohio,  26,  124 

In  Texas,  26,  124 

In  Utah,  26,  124 

In  Wisconsin,  26,  124 

In  Wyoming,  26,  124 
Embezzlement  by  township  trustee,  6, 490 
Equality  as  to  rights,  26,  157 
Estoppel,  26,  107 
Fire  Limits,  26,  124 

Generally,  26,  124 

In  Alabama,  26,  125 

In  Arkansa":,  26,  125 

In  California,  26,  125 

In  Colorado,  26,  125 

In  Connecticut,  26,  125 

In  Dakotas,  26,  125 

In  England,  26,  129 

In  Georgia,  26,  125 

In  Illinois,  26,  125 

In  Indiana,  26,  125 

In  Iowa,  25,  125 

In  Kansas,  26,  126 

In  Kentucky,  26,  126 

In  Louisiana,  26,  126 

In  Maine,  26,  126 

In  Massachusetts,  26,  126 

In  Michigan,  26,  126 

In  Minnesota,  26,  126 

In  Mississippi,  26,  126 

In  Missouri,  26,  126 

In  Montana,  26,  126 

In  Nebraska,  26,  127 

In  Nevada,  26,  127 

In  New  Hampshire,  26,  127 

In  New  Jersey,  26,127 

In  New  Mexico,  26,  127 

In  New  York,  26,  127 

In  North  Carolina,  26, 127 

In  Ohio,  26,  127 

In  Oklahoma,  26,  127 

In  Ontario,  26,  128 

In  Oregon,  26,  127 

In  Pennsylvania,  26,  127 

In  Rhode  Island,  26,  128 

In  South  Carolina,  26,  128 

In  Tennessee,  26,  128 

In  Texas,  26,  128 
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In  Utah,  26,  128 

In  Vermont,  26,  128 

In  Virginia,  26,  128 

In  Washington,  26,  128 

In  West  Virginia,  26,  128 

In  Wisconsin,  26,  128 

In  Wyoming,  26,  128 
Fractional  townships,  26,  loi 
Frightening  Horses,  26,  200 

Examples  of  liability,  26,  200-205 
Garnishment,  8,1135 
Coverning  Bodies,  26,  132 

In  Alabama,  26,  134 

In  Arizona,  26,  134 

In  Arkansas,  26,  134 

In  California,  2  6,  135 

In  Colorado,  26,  135 

In  Connecticut,  26,  136 

In  Delaware,  26,  134,  137 

In  England,  26, 132 

In  Florida,  26,  137 

In  Georgia,  26,  137 

In  Idaho,  26,  137 

In  Illinois,  26,  138 

In  Indiana,  26,  138 

In  Iowa,  26,  139 

In  Kansas,  2  6,  140 

In  Kentucky,  26,  140 

In  Louisiana,  26,  140 

In, Maine,  26,  141 

In  Maryland,  26,  133,  141 

In  Massachusetts,  26,  141 

In  Michigan,   26,  143 

In  Minnesota,   26,  143 

In  Mississippi,  26,  143 

In  Missouri,  26,  144 

In  Nebraska,  26,   133,  145 

In  Nevada,  26,  145 

In  New  England,  26,  133 

In  New  Hampshire,  26,  145 

In  New  Jersey,  26,  146 

In  New  Mexico,  26,  147 

In  New  York,  26,  147 

In  North  Carolina,  26,  147 

In  Ohio,  26,  148 

In  Oklahoma,  26,  148 

In  Pennsylvania,  26,  148 

In  Rhode  Island,  26,  134-149 

In  South  Carolina,  26,  150 

In  Tennessee,  26,  150 

In  Texas,  26,  150 

In  Utah,  26,  150 

In  Vermont,  26,  150 

In  Virginia,  26,  151 

In  Washington,  26,  151 

In  West  Virginia,  26,  151 

In  Wisconsin,  26,  151 

In  Wyoming,  26,  152 

In   the  United    States   generally,  26, 

133 
Government,   26,  132 
Involuntary    quasi    corporations,     1 5 , 

955 
Judicial  Notice,  26,  loi 

As  to  whether  township  has  been  or- 
ganized, 26,  lOI 
Name  of  township,  26,  loi 
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TOWNS  AND  TOWNSHIPS— CoBiV 
Liability  as  to  Streets  and  Highways,  2  6, 

184 

In  Arkansas,  26,  184 
,  In  Colorado,  26,  184 
In  Connecticut,  26,  184 
In  Georgia,  26,  185,  203 
In  Illinois,  26,  185,  203 
In  Indiana,  26,  185,203  "^ 

In  Iowa,  26,  186,203 
In  Kansas,  26,  186 
In  Kentucky,   26,  187 
In  Maine,  26,  187,  202 
In  Massachusetts,  26,  188,  202 
In  Michigan,  26,  191,  203 
In  Minnesota,  26,  192 
In  Mississippi,  26,  203 
In  Missouri,  26,  201 
In  New  Hampshire,  26,  192,  202 
In  New  Jerse}',  26,  193 
In  New  York,  26,  194,  204 
In  Ohio,  26,  196     ' 
In  Pennsylvania,  26,  196,  204 
In  Rhode  Island,  26,  197,  202 
In  Vermont,  26,  198,  201 
In  Wisconsin,  26,  199,  203 
"Safe  and   convenient,"    26,   188,  190, 
201,  202 
Liability  for  non-performance  of   duty, 

15-1143 
Liability  for  Torts 

Distinguished   from  municipal  corpo- 
rations, I  5,  1143 

In  general,  26,  1S4 
Liability  of  Town  or  Township  for  Acts  of 

Its  Officers,  26,  166 

In  Connecticut,  26,  166,  173 

In  Georgia,  26,  166,  173    ^ 

In  Illinois,  26,  166,  173 

In  Indiana,  26,  167,  173 

In  Iowa,  26,  167,  174 

In  Kansas,  26,  167,  174 

In  Maine,  26,  167 

In  Massachusetts,  26,  168 

In  Michigan,  26,  169 

In  Minnesota,  26,  169 

In  Mississippi,  26,  169 

In  Missouri,  26,  170 

In  New  Hampshire,  26,  170 

In  New  Jersey,  26,  170 

In  New  York,  26,  170 

In  North  Carolina,  26,  170 

In  Ohio,  26,  171 

In  Pennsylvania,  26,  171 

In  Tennessee,  26,  171 

In  Vermont,  26,  171 

In  Washington,  26,  172 

In  Wisconsin,  26,  172 
Liability  to  Suit,  i  7,  476;  26,  162 

As  quasi  corporations,  17,  476 

Board    of    county    commissioners,  17, 
478 

Statutory  provisions,  i  7,  478 

United  States  courts,  1  7,  477 

Whether  liable,  i  7,  476 

Whether   possessing    the   attribute   of 
sovereignty,  17,476 
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Liability  Upon  Contracts,  26,  172 

See  infra.  Liability  of  Tovs^n  or 
Township  for  Acts  of  Its  Offi- 
cers. 

In  Alabama,  26,  172 

In  Arkansas,  26,  172 

In  Kansas,  26,  174 

In  Kentucky,  26,  175 

In  Louisiana,  26,  175 

In  Maine,  26,  176 

In  Massachusetts,  26,  176 

In  Michigan,  26,  177 

In  Minnesota,  26,  177 

In  Missouri,  26,  177 

In  Montana,  26,  178 

In  Nebraska,  26,  178 

In  New  Hampshire,  26,  178 

In  New  Jersey,  26,  178 

In  New  York,  26,  179 

In  North  Carolina,  26,  181 

In  Ohio,  26,  181 

In  Oklahoma,  26,  182 

In  Pennsylvania,  26,  182  ' 

In  South  Carolina,  26,  182 

In  Tennessee,  26,  182 

In  Texas,  26,  182 

In  Virginia,  26,  183 

In  West  Virginia,  26,  183 

In  Wisconsin,  26,  183 

In  Wyoming,  26,  184 
Limitation  of  actions,  13,  714 
Lobbying  contracts,  g,  907 
Mandamus,  26,  116 

To  compel  election,  26,  103 
Meetings,  26,  152 

Election  districts,  26,  124 

In  Dakotas,  26,  158 

In  Illinois,  26,  158 

In  Iowa,  26,  159 

In  Kansas,  26,  159 

In  Maine,  26,  154 

In  Massachusetts,  26,  152 

In  Minnesota,  26,  157 

In  Nebraska,  26,  157 

In  New  England,  26,  152 

IirNew  Hampshire,  26,  154, 

In  New  Jersey,  26,  156 

In  New  York,  26,  156 

In  Rhode  Island,  26,  155 

In  Vermont,  26,  155 

In  Wisconsin,  26,  159 

In  those  states  in  which  the  county  is 
the  principal  unit,  26,  158 

When  elections,  26,  15S 
Municipal  Corporation 

Enjoined  from  interfering  with  prop- 
erty of  town  illegally  made  part  of  a 
city,  10,  7S1 

Whether  town  is  municipal  corporation, 

1 5 ,  9.« 
"  Necessary  charges,"   16,370 
Officers,  26,  205 
Compensation,  26,  220 
Generally,  26,  220 
In  Alabama,  26,  220 
In  Arkansas,  26,  220, 
In  California,  26,  220 
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In  Colorado,  26,  220 

In  Dakotas,  z6,  220 

In  Georgia,  26,  220 

In  Illinois,  2  6,  221 

In  Indiana,  26,  221 

In  Iowa,  26,  221 

In  Maine,  26,  221 

In  Massachusetts,  26,  221 

In  Micliigan,  26,  221 

In  Missouri,  26,  221 

In  Nevada,  26,  221 

In  New  Hampshire,  26,  222 

In  New  Jersey,  26,  222 

In  New  York,  26,  222 

In  North  Carolina,  2  6,  222 

In  Ohio,  26,  222 

In  Oklahoma,  26,  222 

In  Pennsj'lvania,  26,  222 

In  Vermont,  26,  222 

In  Washington,  26,  222 

In  West  Virginia,  26,  2Z2 

In  Wisconsin,  26,  222 

Election  or  Appointment,  2  6 ,  205 
In  Alabama,  26,  205 
In  Arizona,  26,  205 
In  Arkansas,  26,  205 
In  California,  26,  205 
In  Colorado,  26,  205 
In  Connecticut,  26,  205 
In  Dakotas,  26,  205 
In  Florida,  26,  206 
In  Georgia,  26,  206 
In  Idaho,  26,  206 
In  Illinois,  26,  206 
In  Indiana,  26,  206 
In  Iowa,  26,  206 
In  Kansas,  26,  207 
In  Kentucky,  26,  207 
In  Maine,  26,  207 
In  Massachusetts,  26,  207 
In  Michigan,  26,  207 
In  Minnesota,  26,  207 
In  Mississippi,  26,  208 
In  Missouri,  26,  208 
In  Nebraska,  26,  208 
In  New  Hampshire,  26,  208 
In  New  Mejfico,  26,  208 
In  NevK,  York,  26,  208 
In  North  Carolina,  26,  208 
In  Ohio,  26,  209 
In  Pennsylvania,  26,  209 
In  Rhode  Island,  26,  209 
In  South  Carolina,  26,  209 
In  Tennessee,  26,  209 
In  Vermont,  26,  209 
In  Virginia,  26,  205,  209 
In  Washington,  26,  209 
In  Wyoming,  26,  209 

XlabUity  to  Individuals,  26,  215 
Generally,  26,  215,  216 
In  Arkansas,  26,  215 
In  Connecticut,  26,  215,  217 
In  Iowa,  26,  215 
In  Maine,  26,  216 
In  Massachusetts,  26,  216 
In  New  Hampshire,  26,  216 
In  New  York,  z6,  216 
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In  Pennsylvania,  26,  217 
In  Tennessee,  26,  217 
In  Vermont,  26,  217 
In  Wisconsin,  26,  217 
Liability  to  the  Town,  26,  217 
In  Connecticut,  26,  217 
In  Florida,  26,  217 
In  Georgia,  26,  217 
In  Illinois,  26,  217 
In  Indiana,  26,  218 
In  Iowa,  26,  218 
In  Kansas,  26,  218 
In  Maine,  26,  218 
In  Massachusetts,  26,  219 
In  Mississippi,  26,  219 
In  Montana,  26,  219 
In  Nebraska,  26,  219 
In  New  Hampshire,  26,  219 
In  New  Jersey,  26,  219 
In  New  York,  26,  219 
In  North  Carolina,  26,  219 
In  Ohio,  26,  219 
In  Pennsylvania,  26,   219 
In  Vermont,  26,  220 
In  Wisconsin,  26,  220 
Powers  and  Duties,  2  6 ,  209 
CSenerally,  26,  209 

In  AlalDama,  z6,  209 

In  Arizona,  26,  210 

In  Arkansas,  26,  210 

In  California,  26,  210 

In  Colorado,  26,  210 

In  Connecticut,  26,  210 

In  Dakotas,  26,  210 

In  Florida,  26,  210 

In  Georgia,  26,  210 

In  Illinois,  26,  210 

In  Indiana,  26,  210 

In  Iowa,  26,  211 

In  Kentucky,  26,  211 

In  Louisiana,  26,  211 

In  Maine,  26,  211 

In  Massachusetts,   26,  212 

In  Michigan,  26,  212 

In  Minnesota,  26,  212 

In  Mississippi,  26,  212 

In  Missouri,  26,  213 

In  Nebraska,  26,213 

In  New  Hampshire,  26,  213 

In  New  Jersey,  26,  213 

In  New  Mexico,  26,  213 

In  New  York,  26,  213 

In  North  Carolina,  26,  214 

In  Ohio,  26,  214 

In  Pennsylvania,  26,  214 

In  Rhode  Island,  26,  215 

In  Tennessee,  26,  215 

In  Texas,  26,  215 

In  Virginia,  26,  215 

In  Wisconsin,  26,  215 
Removal  and  Termination  of  OfSce,  2  6,223 
Generally,  26,  223 

In  Alabama,  26,  223 

In  Arkansas,  26,  223 

In  California,  26,  223 

In  Colorado,  26,  223 

In  Georgia,  26,  223 
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TOWNS  AND  TOWNSHIPS— Co«i!W 
Officers — Cont'd 
Removal   and   Termination    of  Office — 
Cont'd 
GeneraJly — Cont'd 

In  Illinois,  26,  223 

In  Indiana,  26,  130 

In  Kansas,  26,  223 

In  Maine,  26,  223 

In  Massachusetts,  26,  223 

In  Micliigan,  26,  223 

In  Minnesota,  26,  223 

In  Missouri,  26,  224 

In  New  Hampshire,  26,  224 

In  New  Mexico,  26,  224,  226 

In  New  York,  2  6 ,  224 

In  Ohio,  26,  224 

In  Pennsylvania,  26,  224 
Ordinances,  26,  132 
In  Alabama,  26,  134 
In  Arizona,  26,  134 
In  Arkansas,  26,  134 
In  California,  26,  135 
In  Colorado,  26,  135 
In  Connecticut,  26,  136 
In  Delaware,  26,  134,  137 
In  England,  26,  132 
In  Florida,  26,  137 
In  Georgia,  26,  137 
In  Idaho,  26,  137 
In  Illinois,  26,  138 
In  Indiana,  26,  138 
In  Iowa,  26,  139 
In  Kansas,  26,  140 
In  Kentucky,  26,  140 
In  Louisiana,  26,  140 
In  Maine,  26,  141    , 
In  Maryland,  26,  133,  141 
In  Massachusetts,  26,  141 
In  Michigan,  26,  143 
In  Minnesota,  26,  143 
In  Mississippi,  26,  143 
In  Missouri,  26,  144 
In  Nebraska,  26,  133,  145 
In  Nevada,  26,  145 
In  New  England,  26,  133 
In  New  Hampshire,  26,  145 
In  New  Jersey,  26,   146 
In  New  Mexico,  26,  147 
In  New  York,  26,  147 
In  North  Carolina,  26,  147 
In  Ohio,  26,  148 
In  Oklahoma,  26,  148 
In  Pennsylvania,  26,  148 
In  Rhode  Island,  26,  134,  149 
In  South  Carolina,  26,  150 
In  Tennessee,  26,  150 
In  Texas,  26,  150 

In  United  States  generally,  26,  133 
In  Utah,  26,  150 
In  Vermont,  26,  150 
In  Virginia,  26,  151 
In  Washington,  26,  151 
In  West  Virginia,  26,  151 
In  Wisconsin,  26,  151 
In  Wyoming,  26,  152 
Ordinary  care,  16,  401 
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Power  of  the  Legislature,  ig,  420,  421 
Appointment  of  local  officers,  19,420- 
Prescribing   general   features  of  local 

government,  i  g,  421 
Right  to  local  self-government,  ig,42a 

Powers  and  Privileges,  26,  159 
Action  against  rioters,  26,  163 
Action  for  injury  to  highway,  2  6,  163 
Bounties,  26,  161 
Bridges,  2,  543;  26,  161 
Charter  rights  in  conflict  with  previous 

statute,  26,  160 
Distinguished  from  municipal  powers, 

z6,  159 
Eminent  domain,  25,  164 
Employment  of  counsel,  26,  160 
Erection  of  buildings  for  govermental 

purposes,  26,  161 
Fire  regulations,  26,  162 
Fisheries,  26,  162 
For  what  purpose  money  may  be  ex- 

pended,  26,  160 
In  Arkansas,  26,   162 
In  Connecticut,  26,  163 
In  Dakotas,  26,  163 
In  Illinois,  26,  164 
In  Iowa,  26,  164 
In  Kansas,  26,  164 
In  Maine,  26,  164 
In  Massachusetts,  26,  164 
In  Missouri,  26,  164 
In  New  Hampshire,  26,  164 
In  New  Jersey,  26,  165 
In  New  York,  26,  165 
In  Ohio,  26,  165 
In  South  Dakota,  26,  164 
In  Vermont,  26,  166 
In  Wisconsin,  26,  166 
Nuisances,  26,  193 
Police  regulations,  26,  161 
Power  to  acquire  and  hold  real  estate^ 

26,  162 
Power  to  issue  commercial  paper,  26, 

161 
Power  to  sue  and  be  sued,  I  7,  476;  26, 

162 
Power     used    only    for    purposes    for 

which  town  was  created,  26,  160 
Private  enterprises,  26,  161 
Towns  as  riparian  owners,  26,  163 
Proximate  Cause  of  Injury,  26,  200 
Generally,  26,  200 
In  Connecticut,  26,  202 
In  Georgia,  26,  203 
In  Illinois,  26,  203 
In  Indiana,  26,203 
In  Iowa,  26,  203 
In  Maine,  26,  202 
In  Massachusetts,  26,  201 
In  Michigan,  26,  203 
In  Mississippi,  26,  203 
In  Missouri,  26,  201 
In  New  Hampshire,  26,  203 
In  New  York,  26,  204 
In  Pennsylvania,  26,  204 
In  Rhode  Island,  26,  202 
In  Upper  Canada,  26,  203 
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In  Vermont,  26,  200 

In  Wisconsin,  z6,  203 
Public  lands,  see  infra.  Town  Sites. 
Quo  warranto,  26,  104    ^ 
Responsibility  of    towns   for   support  of 

prisoners  committed  to  county  jail,  4, 

348 
Right  of  local  self-government,  1 9 ,  420 
Service  of  process,  22,  127 
Scbool  Land  Sections,  26,  119 

In  Alabama,  26,  119 

In  Arkansas,  26,  119 

In  California,  26,  119 

In  Colorado,  26,  119 

In  Indiana,  26,  119 

In  Iowa,  26,  119- 

In  Kansas,  26,  1 19 

In  Maine,  26,  119 

In  Massachusetts,  26,  119 

In  Michigan,  26,  119 

In  Minnesota,  26,  119 

In  Mississippi,  26,  119 

In  Missouri,  26,  119 

In  Montana,  26,  119 

In  Nebraska,  26,  119 

In  Nevada,  26,  119 

In  New  Hampshire,  26,  119 

In  North  Dakota,  26,  119 

In  Ohio,  26,  119 

In  Oregop,  26,  119 

In  South  Dakota,  26,  119 

In  Texas,  26,  119 

In  Utah,  26,  120 

In  Vermont,  26,  120 

In  Wisconsin,  26,  120 

In  Wyoming,  26,  120 
Selectmen 

As  to  selectmen,  s6e  infra.  Govern- 
ing Bodies. 
Suits  by  and  Against,  1 7 ,  478 

See  infra,  Liabil/ity  to  Suit. 

Cause  of  action  not  affecting  township 
or  town,  1 7 ,  481 

Name   in  which   the   county  shall   be 
sued,  17,  47S 

Names  in  the  absence  of  statute,  17, 

479 

Nature  of  suits  against,  1 7 ,  480 

Presentation  of  claim,  17,  481 

Principle   applicable   to  counties   also 
applicable  to  towns,  1 7 ,  481 

Statutes  construed  as  to  names,  i  7,  479 

Statutory  names,  i  7,  479 

Upon    what    causes     suits    may    be 
brought,  17,  479,  481 
Supervisors 

Mandamus,  14,  206 
Town  Clerk 

Incompatible  offices,  ig,  562a* 
Town  government,  8,  1396 
"Town  "  In  the  United  States,  26,  99 

Generic  use  of  the  term,  26,  99 

In  Alabama,  26,  99 

In  Arkansas,  26,  99 

In  California,  26,  99 

In  Colorado,  26,  99,  loi 

In  Connecticut,  26,  99 
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In  Illinois,  26,  99 

In  Indiana,  26,  99 

In  Iowa,  26,  99 

In  Maine,  26,  99 

In  Massachusetts,  26,  99 

In  Minnesota,  26,  99 

In  Mississippi,  26,  100 

In  Missouri,  26,  100 

In  New  England,  26,  99 

In  New  Hampshire,  26,  100 

In  New  Jersey,  2  6 ,  100,  loi 

In  New  Mexico,  26,  too 

In  New  York,  26,  100 

In  North  Carolina,  2  6,  100 

In  Ohio,  26,  100 

In  Oregon,  26,  100 

In  Rhode  Island,  26,  100 

In  Texas,  26,  100 

In  Vermont,  26,  100 

In  Virginia,  26,  100  1 

In  Wisconsin,  26,  100 

Inclusive  of  borough,  26,  99 

Inclusive  of  city,  26,  99 

Inclusive  of  village,  26,  99 

Necessity  of  incorporation,  26,  99,  100 
Town  lot,  13,  1 163 
"Township"  in  England,  26,  98 

General  meaning,  26,  98 

Sj'nonymous'  with  parish,  26,  99 
"  Township  "  In  the  United  States,  26,  99 

In  Colorado,  26,  loi 

In  Illinois,  26,  loi 

In  Iowa,  26,  loi 

In  Michigan,  26,  loi 

In  Nebraska,  26,  loi 

In  New  England,  26,  99 

In  New  Jersey,  26,  loi 

In  Ohio,  26,  loi 

In  Pennsylvania,  26,  loi 
Town  Site  Laws,  26,  130 

In  Alabama,  26,  129 

In  Arizona,  26,  129 

In  Arkansas,  26,  129 

In  California,  26,  129 

In  Colorado,  26,  129 

In  Idaho,  26,  130 

In  Illinois,  26,  130 

In  Indiana,  26  130 

In  Iowa,  26,  130 

In  Kansas,  26,  130 

In  Kentucky,  26,  130 

In  Michigan,  26,  130 

In  Minnesota,  26,  130 

In  Missouri,   26,  131 

In  Montana,  26,  131 

In  Nevada,  26,  162 

In  New  Jersey,  26,  132 

In  New  Mexico,  26,  132 

In  Ohio,  26,  132 

In  Oklahoma,  26,  132 

In  Oregon,  26,  132 

In  Utah,  26,  132 

In  Washington,  26,  132 

In  Wisconsin,  26,  132 

In  Wyoming,  26,  132 

Town  Sites,  I  9 ,  362 

Entered  by  probate  judge,  1 9.  363 
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TOWNS  AND  TOWNSHIPS— Co«^'rf 
Town  Site  Laws — Cont'd 
Town  Sites — Cont'd 

Filed  for  the  plat,  i  9,  363 
In  general,  19,  362;  26,  130 
Land  held  in  trust,  1 9 ,  363,  364 
Method  by  which  lands  may  be  ac- 
quired as  private  property,  ig,  362 
Mines  and  Mining  Claims,  15,  522;  19, 

364 

Acts  of  congress,  15,  522 
Examples,  i  5,  522 
Whether    exempt    from    sale    for 
mining  purposes,  15,  522 
Occupant,  i  9 ,  364 
Reservation  for  town  site  purposes, 

19,362 
Sale  at  public  auction,  i  9,  362 
Statutory  provisions,  19,  362,  363 
Town  already  founded,  i  9,  363 
Trustees 

Schools,  2 1 ,  831 

Employment  of  teacher,  21,  831 
In  general,  2  i,  831 
Powers,  2  I,  831 
TOYS,  21,303 
TRACK    REPAIRER,    see     Section 

Master  and  Section  Hand. 
TRACKS,  19,780 
TRACT,  13,  1163 
TRADE,  26,  226 

See    Restraint    of    Trade  ;    Trade 

Combinations. 
Trade  license,  see  International  Law. 
Coasting  trade,  3,  288 
Course  of  business  of,  4,  445 
Due  course  of,  6,  40 
Exemption  from  Execution 

Of  tools  of  a  debtor's  trade,  7 ,  135 
Foreign,  8,  281 
Payable  in  trade,  i  8,  146,  187 
Secrets 

Injunction,  10,  951 
Separate  trade,  1 4 ,  670 
Stock  in  trade,  23,  899;   25,  144,  145 
Trade  or  business,  2,  700 
Trade  of  living,  13,  971 
TRADE,  BOARD  OF,  26,  227 

See  generally.  Joint  Stock  Companies. 
See  Stock  Exchange. 
Commercial  exchanges,  26,227 
Compared   with  joint  stock  companies, 

II,  1037 
Definition,  26,  277 
Distinguished  from  stock  exchange,  26, 

227,  228 
Duty  to  furnish  reports,  8,  611 
Members,  26,  228 
Produce  exchange,  26,  227 
Questions  of  law  and  fact,  1 9 ,  645 
Seat 

Receivers,  20,  82 
Supplementary  Proceedings 

Seat,  24,  642 
Usages  and  Customs 

Proof  by  rules  of  board  of  trade,  27,739 
Various  names,  26,  227 


TRADE    COMBINATIONS    AND    COR- 
PORATE TRUSTS,  26,229 
See  Forestalling  the  Market;  Rail- 
road Pools. 
See  infra.  Statutory   Prohibitions 

OF  Trusts. 
Car  trusts,  26,  229 
Classification  of  trusts,  26,  229 
Conspiracj'  to  coerce  and  oppress  work- 
men, 4;  610 
Corners,  4,  608 

Corporation  Buying  or  Leasing  Property  of 
Another  Corporation,  2  6,  230 
Legality,  26,  234 
Corporation  Owning  Stock  of  Another  Cor- 
poration, 26,  230 
Legality,  26,  231,  233 
Definition,  26,  229 
Definition  of  "corner,"  4,  170 
Effects  of  Forming  a  Trust,  2  6,  235 
Rights  of  certificate  holders,  2  6,  236 
Rights  of  mernbers  of  trust,  26,  236 
Sights  of  State,  26,  235 

Forfeiture  of  charter,  26,  235 
Injunction  by  state,  26,  236 
Rights  of  the  dissenting  stockholders 
'   26,  236 

Rights  of  third  persons,  26,  237 
Rights  of  trustees,  26,  237 
Illegality,  8,  441 
Injunctions,  i  o ,  949 ;  26,  236 
By  the  state,  26,  236 
Dissenting  stockholders,  26,  236 
Legality  of  Trusts,  17,  892;  26,  231 
By  governing  committees,  26,  235 
Of  Co-Fartnershlp  Trusts,  26,  231 

Association  to  regulate  rate,  26,  231 
Delegation  of  power,  26,  231 
Examples,  26,  231-233 
In  general,  26,  231 
Qf  Monopolistic  Trusts,  26,  234 
In  general,  2  6 ,  234 
Necessity  of  life,  26,  234 
Restraint  of  trade,  2  6 ,  234 
Right  of  corporation  to  sell  out  to 
trust,  26,  234 
Of  Stockholding  Corporations,  2  6 ,  233 
Examples,  26,  233 
In  America,  26,  233 
In  England,  26,  234 
In  general,  26,  233 
Monopolies,  4,  608;  26,  234 
Organization  to  Control  Private  Enterprises 
of  Their  Members,  26,  230 
Legality,  26,  235 
Partnership  with  Other  Corporations,  17, 
892 ;  2  6 ,  229 
Legality,  26,  231,  233 
Restraint  of  trade,  26,  23<|. 
Statutory  Prohibitions  of  Trusts,  26,  237 
Act  of  congress,  26,  237 
In  Alabama,  26,  239 
In  California,  26,  239 
'      In  District  of  Columbia,  26,  237 
In  Illinois,  26,  238 
In  Iowa,  26,  238 
In  Kansas,  26,  238 
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In  Kentuck3',  26,  239 

In  Louisiana,  26,  238 

In  Maine,  26,  239 

In  Michigan,  26,  239 

In  Minnesota,  26,  239 

In  Mississippi,  26,  239 

In  Missouri,  26,  239 

In  Nebraska,  26,  238 

In  New  Mexico,  26,  239 

In  New  York,  26,  238 

In  North  Carolina,  26,  239 

In  South  Dakota,  26,  238 

In  Tennessee,  26,  239 
Ultra  Vires 

Forfeiture  of  charter  for  engaging  in, 
27,  415 
TRADE-FIXTURES,  see  Fixtures. 
TRADE-MARKS,  26,  239 
See  Good  Will. 
Abandonment,  26,  324,  412;  27,  327 

See  infra,  Laches. 

Disuse,  26,,  412 

Examples,  26,  412,  413 

How  abandoned,  26,  412 

In  general,  26,  412 

Right  of  another  person  to  adopt,    2  6, 

327 
What  will  amount  to  an  abandonment, 
26,  412 
Acquisition,  see  infra,  Ownership. 
Affixation,  26,  358 
Aliens  (as  Plaintiffs),  26,  484 
'Alien   who  has  done   business  in  the 

United  States,  26,  485 
Alien  who  has  never  done  business  in 

the  United  States,  26,  485 
English  rule,  26,  485 
Examples,  26,  484-486 
In  general,  26,  484 
Necessity   of  registration  in   England, 

26,  486 
Recent  cases  in  the  United  States,  26, 
484 
Amount  in  Controversy 

United  States  courts,  26,  481 
Appeal,  26,  523 

Examples,  26,  523-526 
In  general,  26,  523 

United     States    statutory     provisions, 
26,  523 
Arbitrary-words,  see  infra.  What  May 

Constitute  a  Trade-Mark. 
Articles  attached  to  manufactured   prod- 
ucts, 26,  315 
Assignment  and  Transfer,  3,  174;  26,  371 
Assignment  for  the  benefit  of  creditors, 

26,  394 
Assignment  of  business,  27,  378 
Designating  origin  and  ownership,  26, 

371 
Distinction    between    technical   trade- 
marks and  names  of  individuals,  26, 

391 
Examples,  26,  371-381 
In  general,  26,  371 
Inheritance,  26,  397 
License  to  use  trade-mark,  26,  397 
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Misrepresentations  as  to  Maker,  2  6 ,  464 

Effect,  2  6,  464 

Examples,  26,  464-468 

Forfeiture  of  right  of  action,  26,  464 

General  rule,  26,  466 
Name  of   person   who  was  founder  of 

business,  26,  376 
Personal  trade -mark,  26,  371 
Proper    name    having     lost     personal 

character,  26,  377 
Succession,  26,  397 
Trade-mark  is  of  a  general  nature,.  26, 

381 
What  Constitutes  an  Assignment,  2  6 ,  384 
Act  of  parties,  26,  385 
In  general,  26,  384 
Operation  of  law,  26,  387 
Sale  and   transfer  of    business,  etc., 

26,  387 
Sale  by  sheriff,  26,  391 
When  not  assignable,  26,  374 
Whether  assignable,  26,  371 
Whether  Assignable  Apart  from  Business 
or  Article,  26,  381 
Goods  of  same  quality  and  character, 

26,  383 
Personal  skill,   26,381 
Product   of    a    particular   establish- 
ment, 26,  382 
Assignment  for  the  benefit  of  creditors, 

I,  852;  26,  394 
Bills  of  discovery,  26,  497 
Business  house,  26,  241 
Carriers,  26,  241 
Class  of  merchandise,  26,351 
Collocation  of  Words,  26,  282 

Any  of  the  words  arbitrary,  26,  287 
Collocations  which  are  not  protected, 

26,  2S7 
Combinations   which   have  been    pro- 
tected, 26,  284 
Descriptive  in  meaning,  26,  282 
Each    case    depending   upon    its   own 

facts,  26,  282 
Examples,  26,282-288 
In  general,  26,  282 

Not   the  only   words  which   could   be 
employed  to  describe  the  article,  26, 
282 
Color,  26,  306 

Examples,  26,  306-311 
In  general,   26,  306 
Intention  to  deceive,  26,  306 
Of  a  label,  wrapper,  capsule,  etc.,  26, 
306 
Contract  by  one  person  to  permit  another 

to  use  his  name,  26,  265 
Contract  not  to  use  name,  26,  377 
Contract  that  partj'  selling  use'  of  name 
shall  not  engage  in  the  same  business, 
2  6 ,  267 
Corporation  Names,  26,  268,  509 
Examples,  26,269 
In  general,   26,  268 
Injunctions,    10,958 
Monopolizing  the  name  of  a  common, 
article,  26,  268 
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TRADE-MARKS— CoH/'(f 
Corporation  Names — Cont'd 

One  corporation  adopting  the  name  of 
another,  26,  268 

Requiring  corporation  to  change  name, 
26,  268 
Costs,  26,  517 

English  rule,  26,  520 

Examples,  26,  520-523 

In  general,  26,  520 

United  States  rule,  26,  522 
Courts,  see  infra.  Jurisdiction. 
Crest,  26,  252 
Criminal  Remedy,  26,  481,  4S2 

Acts  of  congress,  26,  482 

Constitutionality  of  statutes,  26,  482 

In  general,  26,  482 
Cures 

Misrepresentations  as  to,  26,  460 
Examples,  26,  460-462 
Harmful  nature,  26,  461 
In  general,  26,  460 
Proof  of  false  statement,  26,  461 
Damages  and  Profits,  26,  512 

Actual  damages,  26,  514 

Election  between  profits  and  damages, 
,     26,512 

Election  to  take  damages,  26,  513 

Election  to  take  profit,  26,  512 

English  rule  for  estimating,  26,  512 

Examples,  26,  512-520 

Exemplary  damages,  26,517 

In  general,  26,  512 

Laches,  26,  513 

Laches  of  plaintiff,  26,  519 

Nominal  damages,  26,  517 

Rule  in  the  United  States,  26,  514 
Damnum  absque  injuria,  26,  449 
Deception  impossible,  26,  448 
Deception  of  public  by  retailer,  26,  433 
Definition,  14,  457;  26,  241 
Demurrer,  26,498 

Descriptive  words  and  marks,  2  6,  289 
Devices  or  Symbols,  26,  249 

A  crest,  26,  252 

Devices  which  describe  the  goods,  26, 
250 

Examples,  26,  250-255 

Fish,  26,  254 

Freemasons'  square  and  compass,  26, 
252 

In  general,  26,  249 

Misrepresentations  of  fact,  2  6 ,  250 

Usual  forms  of  trade-marks,  26,  249 

What  devices  or  symbols  will  be  pro- 
tected, 26,  249 
Discovery,  26,  497 
Disuse,     see     infra.     Abandonment; 

Laches. 
Duty  of  competitor,  26,  447 
Employee   using  late  employer's  name, 

26,  265 
Essential  feature,  26,  429 
Evidence 

Discovery,  26,  497 

Expert  evidence,  26,  494 
Exemplary  damages,  26,  517 
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Expert  and  Opinion  Evidence,  26,  494 
Examples,  26,  494-497 
In  general,  2  6 ,  494 
Whether  experts   may  be   called,  26, 

494 
False  Pretenses 

False  marks  and  brands,  7,  731 
Fictitious  Names,  26,  248 

Examples,  26,  248-250 

In  general,  26,  248 
Fish,  26,  254 
Forgery,  8,  486 
Form  of  Article  or  Package,  14,  457;  26, 

3" 

Examples,  26,  311-315 

Form  of  barrel  as  a  trade -mark,  1 4 ,  457 

In  general,  26,  311 

Protection,  26,  311 

Subject  of  a  design  patent,  26,  311 
Freemasons'  square   and   compass,    26, 

252 
Freemasons'  symbols,  26^  252 
Generic  Names,  26,  302 

Patented  article,  26,  321 
Geographical  Terms,  26,  327 

General  Rule  in  the  United  States,  26, 

327 

Examples,  26,  327-331 
In  general,  2  6,  327 
Geographical  word  not  used  in  a  geo- 
graphical sense,  26,  335 
Names  of  mineral  springs,  26,  335 
Rights  of  residents   against  non-resi- 
dents, 26,  334 
Grade,  26,  292 
History,  26,  245 

United  States  statutes,  26,  245 
Hotels,  26,  241 
Implied  warranty,  10,  165 
Importation    of    foreign    goods  bearing 

domestic  trade-marks,  26,  367 
Infringement,  26,  414 

See  I's/Va, Laches;  Misrepresenta- 
tions BY  Plaintiff. 
Damnum  absque  injuria,  2  6,  449 
Deception  Impossible,  26,  451 

Discussion  of  the  doctrine,  26,  453- 

^456 

Examples,  26,  451-456 

In  general,  26,  451 

Ordinary  attention  of  purchaser,  2  6 , 

452 
Deception   of  public  by  retailer,  26, 

433 
Dress  of  goods,  26,  433 
Duty  of  competitor,  2  6 ,  447 
Examples,  26,  429-433 
Imitation  of  Essential  Feature,  26,  429 

In  general,  26,  429 

What  amounts  to,  26,  429 
Imitation  of  Label,  2  6 ,  422 

Colorable  imitation,  26,  422 

Examples,  26,  422-426 

In  general,  26,  422 

Proof  of  actual  deception  of  a  per- 
chaser,  26,  422 

What  amounts  to,  26,  432 
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Imitation  of  Name,  26,  414 

Examples,  26,  414-422 

In  general,  26,  414 

Single  sale,  26,  416 

What  constitutes,  26,  414 
Imitation  of  Package,  26,  426 

Examples,  26,  426-428 

In  general,  26,  426 
In  general,  26,  414 
Intention  to  Defraud,  2  6,  444 

Examples,  26,444-446 

In  general,  26,  444 

Whether  intention  is  necessary,  26, 

444 
Interference,  26,  365 
Marks   used   on  other   kinds  of   goods 

than  those  of  complainant,  26,  446 
Necessity  of  proof  of  actual  deception, 

26,441 
Sale  of  goods  in  stamped  bottles,  26, 

442 
Sale  of  goods  under  another   person's 

wrappers  and  labels,  26,  442 
Sale  of  inferior   or  superior   goods  of 

the  same  manufacturer,  26,  443 
Similitude,  26,  447 
Unlawful  competition,  26,433 
Ingredients 

Misrepresentations,  26,  458 
Ingredients  of  medicines,  26,  301 
Inheritance,  26,  397 
Initials,  26,  259 
Injunctions,  10,  930;  26,  505 
Bottles,  26,  505 
Collocation  of  words,  26,  507 
Conducting  same  business  in  the  same 

locality  under  the  same  trade  name, 

26,  279 
Continuance  of  infringment,  10,937 
Corporate  name,  10,  933;  26,  509 
Deceptive  trade-marks,  i  o,  935 
Examples,  26,505-512 
Examples   of  cases  in    which    injunc- 
tions were  refused,  10,  933 
Examples    of     infringements     against 

which  injunctions  were  granted,  10, 

932 
Fancy  name,  i  o,  933 
Firm  name,  10,  934 
Fraudulent  use  of  competitor's   name, 

26,  265 
Fraudulent  use  of  trade- mark,  10,930 
■Ground  for  relief,  10,  931 
Imitations,  10,  935 
Informing  purchaser  that  article  is  an 

imitation,  10,  935 
Infringement  of  technical  trade-mark, 

26,505 
Intention  to  deceive,  i  o,  936 
Labels,  10,  934 
Laches,  10,937;  26,410 
Letters  and  figures,  10,  934 
"Manufacturers,  10,  937 
Name  of  person,  26,  507 
Name  of  publication,  26,  509 
Name  of  town,  10,  934 
Newspapers,  10,  937;  26,  509 
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Order  requiring  the  giving  up  of  labels, 

wrappers,  etc.,  26,  512 
Persons  of  the  s'ame  name,  i  o,  933 ;  2  6 , 

262,  280 
Preliminary   Injunction,    10,    936;   26, 
500 

Denial  of  plaintiff's  title,  26,  500 
Examples,  26,  500-504 
In  general,  26,  500 
Laches  in  bringing  suit,  26,  504 
Reasonable   doubt   of   infringement, 

26,503 
Reasonable  doubt  of  title,  26.  503 
When  granted,  26,  500 
When  not  granted,  26,  500-504 
Where  plaintiff's  title  is  clear,  26, 
500 
Restraint  by,  10,  930 
Right  to  use  one's  own  name,  10,  933  , 

2  6 ,  262,  280 
Seals,  26,  505 
Secret   obtained    through   confidential 

relations,  26,  510 
Signatures,  26,  505 
Simulated  article  is  equal  in  quality  to 

the  genuine  article,  10,  935 
Statement  that  plaintiff's  article  is  not 

genuine,  26,  511 
Statement  that  source  of  goods  is  the 

same  as  that  of  plaintiff,  26,  511 
Street  number,  10,  934 
Violation,  10,  936 
What  amounts  to  imitation,  10,  935 
When  granted,  10,  930,  931 ;  26,  505 
When  trade-mark  protected,  10,  935 
Where  the  resemblance  would  not  de- 
ceive ordinary  purchaser,  10,  935 
Wrappers,  10,  934;  26,  505 
Inns  and  innkeepers,  26,  241 
Insolvency,  1 1 ,  179 
Intention  to  defraud,  26,  444 
Interference,  26,  365 
International  convention,  26,  369 
Jurisdiction,  see  infra.  Criminal  Rem- 
edy. 
In  the  United  States,  z  7 ,  479 

Amount  in  controversy,  2  6,  481 
Criminal   remedy  for   infringement, 

26,  481 
Difference    of  citizenship    26,  479, 

481 
Examples,  26,  479-481 
In  general,  2  6 ,  479 
Interference  with  foreign  commerce, 

26,  480 
In  what  district  suit  must  be  brought, 

26,  481 
Statutes,  2  6 ,  479 

Wrongful    use    of  registered   trade- 
mark, 26,  480 
Of  Law  and  Equity,  2  6 ,  477 
In  general,  26,  477 
Statutes   in   the    United   States,  26, 

477 
Statutory   remedy   in    England,  26, 

477 
State  courts,  26,  481 
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TRADE-MARKS— CoHz"rf 
Labels,, 1 2,  531 ;  26,422,488 
Imitation  of  label,  26,  422 
Order  requiring  that  thej'  be  given  up, 

26,512 
Printers  of  (as  defendants),  26,  468 
Trade  unions,  26,  527 
Use  of  another's  labels,  26,  442 
Laches,  2  6 ,  407 

See  infra.  Abandonment. 
Damagds  and  profits,  26,  513,  519 
Delay  in  asserting  right  against  an  in- 
fringer, 26,  407 
Forfeiture    of   right    to   damages   and 

profits,  26,  410 
In  general,  26,  407 
Injunction,  10,937;  26,410 
Injunction  in  spite  of  dela3',  26,  410 
License,  26,  408 

Permitting  others  to  use  mark,  26,  407 
Preliminary  injunction,  26,  504 
Rule  in  England,  26,  407 
Rule  in  the  United  States,  26,  407 
Letters,  2  6 ,  259 

Examples,  26,  259,  260 

In  general,  26,  259 

Manufacturer  with  different  name  but 

the  same  initials,  26,  259 
When  used  arbitrarily,  26,  259 
License 

Laches,  26,  408 
License  to  use  trade-marks,  26,  397 
Manufacture 

Articles  attached  to  manufactured  prod- 
ucts, 26,  315 
Misrepresentations  as  to  Origin  or  Place 
of,  2  6,  462 

Examples,  26,  462-464 
In  general,  26,462 
Words  indicating  a  process  of,  26,  295 
Manufacturers,  26,  241 
Master  and  servant,  26,  265 
Medicines 

Ingredients  of  medicines,  26,  301 
Merchandise,   26,  351 
Merchants,  26,  241 
Mineral  springs,  26,  335 
Misrepresentations 
Cases  In  WMch    Complainant's    Rights 
Were   Sustained  Notwithstajidlng  Ap' 
parent  Deception,  2  6 ,  472 
Examples,  26,  472-477 
In  general,  26,  472 
Purging  Falsehood,  26,  472 
Examples,  26,  472-477 
In  general,  26,  472 
Wrongful  Use  of  the  Word  "Patent,"  26, 
468 

Effect  of  use  of  the  -word  "patent," 
26,  468,  469  ' 

Examples,  26,  468-472 
In  England,  26,  470 
In  general,  26,  468 
Provision  of  revised  statute,  26,  468 
Misrepresentations  by  plaintiff,  26,  456 
Misrepresentations  of  Plaintiff  to  the  Puh- 
Uc,  26,  456 
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As  to  Cures,  26,  460 

Examples,  2  6 ,  460-462 

Harmful  nature,  26,  461 

In  general,  26,  460 

Proof  of  false  statement,  26,  461 
As  to  Origin  or  Place  of  Manufacture,  26, 

462 

Examples,  2  6 ,  462-464 

In  general,  26,  462 
As  to  the  Maker,  2  6 ,  464 

Effect,  26,  464 

Examples,  26,  464-468 

Forfeiture  of  right  of  action,  2  6, 464 

General  rule,  26,  466 

In  general,  26,464  * 

Misrepresentations  to  the  Public,  2  6,  456 
Imitation    hy     plaintiff    of    another's 

trade -marie,  26,  456 
In  general,  26,456 
Maxim  that  he  who  seeks  equity  must 

do  equity,  26,  456 
Misrepresentation  as  to  Ingredients,  26, 

456,  458 

Examples,  26,  458 
In  general,  26,  458 
What  constitutes  such  misrepresen- 
tations, 26,  458-460 
Words  not  intended  to  mislead,  26,456 
Mode  of  application,  26,  358 
Name  as,  16,  119,  135 
Name  of  Firm 

Injunction  after  dissolution,  10,  952 
Name  of  Inventor  or  Ma;ker.  2  6 ,  260 
Agreement  hy  One  Person  to  Permit  An- 
other to  Use  His  Name,  26,  267 
Contract  that  person  selling  right  to 
use  his  name  shall  not  engage  in 
the  same  business,  26,  267 
Examples,  26,  267,  26S 
Intention  to  deceive  public,  26,  267 
Whether  such  an  agreement  will  be 
upheld,  26,  267 
Corporation  Names,  26,  268,  509 
Examples,  26,  269 
In  general,  26,  268 
Monopolizing  the   name  of  a  com- 
mon article,  26,  268 
One  organizatioti  adopting  the  name 

of  another,  26,  268 
Requiring    corporation    to     change 
name,  26,  268 
Examples,  26,  261-265 
Fraudulent  Use  of  a  Competitor's  Name, 
26,  265 

Employee  stating  that  he  was  for- 
merly with  his  employer,  26,  265 
Examples,  26,  265-267 
Injunction,  26,  265 
In  general,  26,  260 

Persons  of  the  Same  Name,  26,  261,  262, 
279 

Examples,  26,  262-264 
Fraud   and  an  intention  to  deceive 

the  public,  26,  280 
In  general,  26,  262 
Inherent  right  to  use  of  name,  26^ 
262 
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Injunction,  26,  269-272 

Requiring  care   so  as  not  to  deceive 

public,  2  5,  262 
Same  initials,  26,  259 
Use  of  name   so    as  to  avoid  deceiv- 
ing public,  26,  262 
Successors  in  business,  26,  260 
Names 

Agreement  not  to  use  name,  26,  377 
Assignment  of  business,  26,  392 
Corporate  name,  26,  268,  509 
Generic  Names,  26,  302 

Patented  article,  26,  321 
Infringement   by    imitation    of  name, 

26,414 
Partnerships,  26,  401 

Rights   in   the   name   of  partner  on 

dissolution,  26,402 
Rights  of  purchaser  in  the  name  of 

retiring  partner,  26,  401 
Rights  of  surviving  partner  in  name 
of  deceased,  26,  405 
Suggestive  names,  26,  281 
Trade    Name    as    Applied    to    Business 
Stand;  Signs,  26,  276 
Deceiving  public,  26,  277 
Descriptio.n,  25,  277 
Enjoining  rival,  26,  279 
Fraud  and   intention  to   deceive  the 

public,  26,  280 
In  general,  26,  276 
Local  name,  26,  280 
Names   applied   to   business   stands, 

26,  2S0 
Protection  from  courts,  26,  276 
Trader  using  his  own   name,  26,  279 
Whether   sign  is   a  trade-mark,  26, 

276 
Whether    trade    name    is    a    trade- 
mark, 26,  276 
Names  of  Publications,  16,  491;  26,  269 
Assignment  of  right  to  title,  26,  272 
Chattel  interest,  26,  272 
Deception  of  public,  26,  274 
Describing  author,  26,  274 
Describing  geographical  location,  26, 

274 
Describing  subject-matter  closely,  26, 

274 
Examples,  26,  269-276 
Expired  copyright,  26,  275 
In  general,  26,  269 
Injunction,  26,  509 
Place  of  publication,  26,  274 
Publisher's   or  author's   name,  26,  274 
Right  of  property,  26,  272 
Whether  name  of  publication  will  be 
protected,  26,  269 
Nature  of,  3,  174 
Newspapers,  16,  491;  26,  269 

Assignment  of  right  to  title,  26,  272 
Chattel  interest,  26,  272 
Collocation  of  words,  26,  287 
Deception  of  public,  26,  274 
Describing  author,  26,  274 
Describing  geographical  location,  26, 
/       274 
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Describing  subject-matter  closely,   26, 

274 
Examples,  26,  269-276 
Expired  copyright,  26,  275 
In  general,  26,  269 
Injunction,  26,  509 
Place  of  publication,  26,  274 
Publisher's   or   author's  name,  26,  274 
Right  of  property,  2  6 ,  272 
Whether   name  of  publication  will   be 
protected,  26,  269 
Non-residents,  26,  334 
Numerals,  26,  255 

Distinction    between    American     and 

English  rule,  26,  255 
Employed  arbitrarily,  26,  255 
Examples,  26,  255-259 
Indicating  quality  or  grade,  26,  255 
In  general,  26,  255 
Origin,  26,340 
Ownership,  26^  340 

Acquisition  of  Title,  2  6 ,  346 

Instant  Acquisition  of  Title,  26,  346 
Exclusive  appropriation,  26,  351 
How  acquired,  26,  346 
How    long    trade-mark    must    be 

used,  26,  346,  347 
In  general,  26,  346 
Affixation,  26,  358 
Class  of  Merchandise,  26,  351 
Examples,  26,  352-358 
In  general,  26,  351 
Exclusive  property,  26,  343 
In  general,  26,  340 
Length  of  time  in  use,  26,  343 
Mode   of  application   or  use  of  mark, 

26,358 
Origin  of  ownership,  26,  341 
Origin  of  protection,  2  6,  340 
Use,  26,  345, 

Where  there  is  no  good  name  to  be  pro- 
tected, 26,  342 
Who  may  acquire  trade- mark,  26,  361 
Package,  14,  457;  26,  311 

Imitation  of  package,  14,457;  26,  311, 
426 
Parties 
Aliens  (as  Plaintiffs),  26,  484 

Alien  who  has  done  business  in  the 

United  States,  26,  485 
Alien  who  has   never  done  business 

in  the  United  States,  26,  485 
English  rule,  26,  485 
Examples,  26,  484-486 
In  gener-al,  26,  484 
Necessity  of  registration  in  England, 

26,  486 
Recent   cases  in   the  United  States,. 
26,  484 
Members  of  unincorporated  association! 

(as  plaintiffs),  26,  489 
Persons     indirectly      connected     withi 

trade-mark  infringement,  26,  493 
Printers  of   labels    and  marks   (as  de- 
fendants), 26,  488 
Public  officers,  2  6 ,  492 
Vendors  (as  defendants),  26,  487, 
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TRADE-MARKS—  Cont'd 
Partnerships,  17,  1192;  26,  398 
An  asset  of  partnership,  i  7,  1192 
Dissolution,  26,  402 
Name  of  partner  or  partners,  26,  402 
Rights  of  creditors  in  trade-nnarks  of 

firm,  26,  404 
Rights   of    firm    in   individual   trade- 
mark, 26,  398 
Rights  of  members  of  a  firm  in  trade- 
marks of  partnership,  26,  399 
Rights  of  partners  bujing  others  out, 

2  6 ,  401 
Rights  of  purchaser  in  name  of  retiring 

partner,  26,  401 
Rights  of  retiring  partner,  26,  399 
Rights   of  surviving   partners   in  firm 

trade-marks  and  name  of  deceased, 

26,405 
Sale  by  one   partner  to  another  of  all 

his  interest,  17,  1187 
Trade-mark  of  individual  entering  firm, 

26,  398 
Who  tpay   use   after   dissolution,    17, 

1 192 
Patents 

Name  of  Patented  Article  After  Expira- 
tion of  Patent,  26,  316 

Copyright,  26,  319 

Distinction     between    English     and 
American  rule,  26,  321 

Examples,  26,  316-324 

Generic  names,  26,  321 

In  general,  26,  316 

Inventor's  name,  26,  316 

Trade-mark  adopted  and  subsequent 
patents  obtained,  26,  320 

Trade-mark  for  patented  article,  26, 

Void  patents,  26,  319 
Wrongful  Use  of  the  Word  "Patent,"  26, 
468 
Effect  of  the  use  of  the  word  "patent," 

26,  468,  469 
Examples,  26,  468-472 
In  England,  2  6,  470 . 
In  general,  26,  468 
Provision  of  revised  statute,  2  6 ,  468 
Peculiar  excellence,  26,  291 
Plaintiff's  misrefresentations,  see    in- 
fra^ Misrepresentations  by  Plain- 
tiff. 
Prior  use,  26,  324 

Procedure,   see   infra,   Appeal;  Costs; 
Damages  and  Profits;  Demurrer; 
Evidence;  Jurisdiction;   Parties. 
Permanent  injunction,  see   infra,  In- 
junctions. 
Preliminary  injunction,  see  infra.  In- 
junctions. 
Profits,    see    infra.   Damages    and 

Profits. 
Protection  of  aliens,  i ,  462 
Public  Officers 

Parties,  26,  492 
Purging  falsehood,  26,  472,  476 
Purpose  or  use,  26,  301 
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Recording,    see    infra.    Registration 

OF   Trade-Marks    Under    United 

States  Statutes, 
Registration  of  Trade-Marks  Under  United 

States  Statutes,  26,  363 

Effect  upon  common-law  rights,  26, 
366 

Examples,  26,  363-365 

Importation  of  foreign  goods  bearing 
domestic  trade-mark,  26,  367 

In  general,  26,  363 

Interference,  26,  365 

International  convention,  26,  369 

Provisions  of  the  act,  26,  363 

State  statutes,  26,  36S 

Treaties   with    foreign    countries,    26, 

365 

Refreseniations,  see  infra.   Misrepre- 
sentations BY  Plaintiff. 

Residents,  26,  334 

Retailer  deceiving  public,  26,  433 

Sale,     see     infra.     Assignment    and 
Transfer. 

Secret  obtained  through  confidential   re- 
lations, 26,  510 

Secrets  of  the  trade,  26,  510 

Signs,  26,  276 

Similitude,  26,  447 

Societies  and  Clubs 

Members  as  plaintiffs,  26,  489 

Stamped  bottles,  26,  442 

State  courts,  see  infra.  Jurisdiction. 

Statement  that  plaintiff's  article  is  not 
genuine,  26,  511 

State  statutes,  2  6,  368 

Statutes,  26,  368 

See  infra.  Registration  of  Trade- 
Marks  Under  United  States 
Statutes. 

Succession,  26,  397 

Symbols,  see   infra,  Devices   or   Sym- 
bols. 

Theater,  26,  241 

Title,  see  infra.  Ownership. 

Title  of  book,  4,  152, 

Trade  Name  as  Applied  to  Business  Stand ; 
Signs,  26,  276 
Deceiving  public,  26,  277 
Description,  26,  277 
Enjoining  rival,  26,  279 
Fraud  and  an  intention  to  deceive  the 

public,  26,  280 
In  general,  26,  276 
Local  name,  26,  280 
Names  applied  to  business  stands,  26, 

280 
Protection  from  courts,  26,  276 
Trader  using  his  own  name,  26,  279 
Whether  sign  is  a  trade-mark,  26,  276 
Whether  trade  name  is  a  trade-mark, 
26,  276 

Trade  Secrets 

Injunctions,  10,  949 

Transfer,  see  infra.  Assignment  and 
Transfer. 

Treaties,  26,  369 

Treaties  with  foreign  nations,  26,  369 
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United  States  courts,  see  infra.  Juris- 
diction ;  Registration  of  Trade- 
Marks  Under  United  States 
Statutes. 

Unlawful  competition,  26,  433 

Use,  26,343,  345,347 

See  infra.  Abandonment;   Laches. 

Use  of  another's  wrappers,  2  6,  442 

Use  of  mark,  27,  358 

Utility  of  distinguishing  mark,  26,  339 

Validity,  see  infra.  What  May  Con- 
stitute a  Trade -Mark;  What 
May  Not  Be  a  Valid  Trade-Mark. 

What  May  Be  a  Valid  Trade-Mark 

Name  of  Patented  Article  After  Expira- 
tion of  Patent 
Generic  names,  26,  321 

What  May  Constitute  a  Trade -Mark,   26, 

245.  259 

See    infra.    What    May    Not   Be    a 

Valid  Trade-Mark. 
Arbitrary  Words,  2  6 ,  245 

Examples,  26,  246-249 

In  general,  26,  245 

Where  the  meaning  of  the  word  des- 
ignates the  character,  quality,  or 
grade     of    the     goods,    26,    245, 
249 
Collocation  of  Words,  26,  282 

Any    of    the    words    arbitrary,    26, 
287 

Collocations  which  are  not  protected, 
26,  287 

Combinations  which  have  been  pro- 
tected, 26,  284 

Descriptive  in  meaning,  26,  282 

Each  case   depending  upon  its  own 
facts,  2  6 ,  283 

Examples,  26,  282-288 

In  general,  26,  282 

Not  the  only  words  which  could  be 
employed  to  describe  the   article, 
26,  282 
Devices  or  Symbols,  26,  249 

A  crest,  26,  252 

Devices  which  describe   the  goods, 
26,  250 
'    Examples,  26,  250-255 

Fish,  26,  254 

Freemasons'  square  and  compass,  26, 
252 

In  general,  26,  249 

Misrepresentations  of  fact,  26,  250 

Usual     forms    of    trade-mark,    26,, 
249 

What  devices  or  symbols  will  be  pro- 
tected, 26,  249 
Fictitious  Names,  26,  248 

Examples,  26,  248-250 

In  general,  26,  248 
In  general,  26,  241-244 
Letters,  26,  259 

Examples,  26,  259,  260 

In  general,  26,  259 

Mantifacturers  with  different  names 
but  same  initials,  26,  259 

When  used  arbitrarily,  26,  259 
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Name  of  Inventor  or  Maker,  26,  260 
Agreement  by  One  Person  to  Permit  An- 
other to  Use  His  Name,  26,  267 
Contract  that  person  selling  right 
to  use  his  name  shall  not  engage 
in  the  same  business,  26,  267 
Examples,  26,  267,  268 
Intention  to  deceive  public,  26,  267 
Whether  such  an   agreement   will 
be  upheld,  26,  267 
Corporation  Names,  26,  26S 
Examples,  26,  269 
In  general,  26,  26S 
Monopolizing  the  name  of  a  com- 
mon article,  26,  268 
One      corporation     adopting     the 

name  of  another,  26,  268 
Requiring'  corporation  to  change 
name,  26,  268 
Examples,  26,  261-265 
Fraudulent  Use  of  a  Competitor's  Name, 
26,  265 

Employee  stating  that  he  was  for- 
merly with  his  employer,  26,  265 
Examples,  26,  265-267 
Injunction,  26,  265 
In  general,  26,  260 
Persons  of  the  Same  Name,  26,  261, 
262 

Examples,  26,  262-264 
In  general,  26,  262 
Inherent  right  to  use  of  name,  26, 

262 
Requiring  care  so  as  not  to  deceive 

public,  26,  262 
Same  initials,  26,  259 
Use  of  name  so  as  to  avoid  deceiv- 
ing public,  26,  262 
Successors  in  business,  26,  260 
Names 

Suggestive  names,  26,  282 
Names  of  Publications,  26,  269 

Assignment  of  right  to  title,  26,  272 
Chattel  interest,  26,  272 
Deception  of  public,  26,  274 
Describing  author,  2  6 ,  274 
Describing  geographical  location,  26, 

?74 
Describing    subject-matter    closely, 

26,  274 
Examples,  26,  269-276 
Expired  copyright,  26,  275 
In  general,  26,  269 
Place  of  publication,  26,  274 
Publisher's    or    author's    name,   26, 

274 
Right  of  property,  26,  272 
Whether  name    of   publication   will 

be  protected,  26,  269 
Numerals,  26,  255 

Distinction  between    American  and 

English  rule,  26,  255 
Employed  arbitrarily,  26,  255 
Examples,  26,  255-259 
Indicating     quality    or    grade,     26, 

In  general,  26,  255 
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TRADE-MARKS-Co«i'V 
What    May    Constitute    a   Trade-Mark  — 

Confd 

Persons  of  the  Same  Name,  26,  279 

Fraud  and  an   intention   to   deceive 
the  public,  26,  280 

Injunction,  26,  269-272 
Statements  true  by   claimant  and  un- 
true by  all  others,  26,  288 
Trade    Name    as    Applied    to    Business 

Stand;  Signs,  26,  276 

Deceiving  public,   26,277 

Description,  26,  277 

Enjoining  rival,  26,  279 

Fraud   and    an  intention   to  deceive 
the  public,  26,  280 

In  general,  26,  276 

Local  name,   26,  280 

Names  applied   to   business   stands, 
26,  280 

Protection  from  courts,  26,  276 

Trader    using    his    own   name,    26, 
279 

Whether  sign  is   a  trade-mark,  26, 
276 

Whether  trade  name  is  a  trade-mark, 
26,  276 
What  May  Not  Be  a  Valid  Trade  Mark,  26, 
289 
See  infra,  What  May  Constitute  a 

Trade-Mark. 
Articles  attached  to  manufactured  pro- 
ducts, 26,  315 
Color,  26,  306 

Examples,  26,  306-311 

In  general,  26,  306 

Intention  to  deceive,  26,  306 

Of  a  label,  wrapper,   capsule,   etc., 
26,  306 
Exceptions,  26,  305 
Form  of  Article  or  Package,  26,311 

Examples,  26,  311-315 

In  general,  26,  311 

Protection,  26,311 

Subject    of    a    design     patent,    26, 

Generic  Names,  2  6 ,  302 

Examples,  26,  302-305 

In  general,  26,  302 

Patented  article,  26,  321 
Geographical  Terms,  26,  327 

General  Rule  In  the  United  States,  26, 

327 

Examples,  26,  327-331 
In  general,  26,  327 
Geographical   word  not  used    in    a 

geographical  sense,  26,  335 
Names  of  mineral  springs,  26,  335 
Rights  of  residents  against  non-resi- 
dents, 26,  334 
Grade,  26,  292 

Examples,  26,  293-295 
In  general,  26,  292 
Ingredients  of  medicines,  26,  301 
Mark  which  by   long  use  has  become 
associated  with  goods  of  a  particu- 
lar kind,  26,  305 


Name  of  Patented  Article  After  Expira- 
tion of  Patent,  26,  316 

Copyrights,  26,  319 

Distinction  between  the  English  and 
American  rule,  26,  321 

Examples,  26,  316-324 

In  general,  26,  316 

Inventor's  name,  26,  316 

Trade-mark  adopted  and  subsequent 
patents  obtained,  26,  320 

Trade-mark  for  patented  article,  26,. 
323 

Void  patents,  26,  319 
Purpose  or  use,  26,  300 
Utility   of    distinguishing    mark,    26,. 

339 
Words   and  Marks  in    Prior  Use,     26,. 

324 

Abandonment,  26,  324 
Examples,  26,  324-327 
In  general,  26,  324 
Words  Descriptive  of  Quality  and  Char- 
acter, 26,  2S9 
Examples,  26,  289-291 
In  general,  26,  289 
Words  indicating  peculiar  excellence,, 

26,  291 
Words  Indicating  a  Process  of  Manufac- 
ture, 26,  295 
Examples,  26,  295-300 
In  general,  26,295 
Who     may     acquire     trade-mark,      26,. 

361 
Who  may  adopt  trade-marks,  26,  241 
Words  indicating  a  processs  of  manufac- 
ture, 26,  295 
TRADER,  26,  526 

Indian  traders,  10,  446 

Libel  and  slander,  i  3,  360 

Who  is  a  trader  in  bankruptcy   laws,  2 ,. 

85 
TRADE  UNIONS,  26,556 
See  Boycott;  Criminal  Conspiracy: 

Societies  and  Clubs;  Strikes. 
Coercion  and  oppressioi)  of  employers, 

4,611 
Conspiracy  to  compel  discharge  of  em- 
ployees, 4,  609 
Conspiracy  to  force  others  to  quit  work,. 

4,  610 
Conspiracy  to  prevent  hiring  employees, 

4,  612 
Definition,  26,  526 
Examples,  26,  526-528 
Expulsion  of  members,  26,  527 
Indictment    for  intimidating    workmen,. 

4,  610 
Label,  26,  527 
Legality  of  associations  of  workmen,  4^ 

614 
Restraint  of  trade,  26,527 
Rules  and  regulations,  26,  526 
TRADING 

Trading  or  other   public   company,    3, 

366 
TRAFFIC,  26,  528 

See  Interstate  Commerce. 
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TRAFFIC  RATES,  see  Bill  of  Lading  ; 
Carriers  of  Goods;  Carriers  of 
Live  Stock;  Freight;  Interstate 
Commerce;  Railroads;  Ships  and 
Shipping. 
TRAIL,  see  Jury  and  Jury  Trial. 
TRAIN 

For  this  day  and  train  only,  8 ,  93 
Ordinary  train,  i  7,  274 
TRAIN   DISPATCHER,  see  Telegraph 

Operator. 
TRAIN  HANDS,  see  Fellow  Servants; 

Railroads. 
TRAMP,    see  Poor    and    Poor     Laws; 

Vagrancy. 
TRANSACTIONS,  4,  331 ;  7,  48;  22.  392; 
26,  529 
As  to  transaction    with  deceased  ferson, 

see  Witnesses. 
Personal  transactions,  i  8 ,  407 
Same  Transaction 

As   used    in    codes    with  reference  to 
joinder,  1 1,  1009 
TRANSFER  COMPANIES,  26,  529 

See    Carriers    of    Goods;    Express 
Companies  ;      Forwarding      Mer- 
chants. 
Baggage  transfers,  26,  529 
Examples,  26,  529,  530 
Transfer  of  cars,  26,  530 
Whether  common  carriers,  26,  530 
TRANSITORY  ACTIONS,  see  Actions. 
TRANSPORT,  26,531 
TRANSPORTATION 

In  interstate  commerce  laws,  1 1,  560 
Transportation  company,  3,  366 
TRAPS 

Nuisances,  i  6,  957 
TRAVAIL,  26,531 
TRAVEL,  26,531 
TRAVELED  PLACE,  26,  531 
TRAVELERS,  26,531 

See    Commercial   Travelers;    Con- 
tributory Negligence. 
Inns  and  Innkeepers,  11,17 
Army  officer,  1 1,  17 
Change  of  position  or  location,  1 1,  17 
Fixed  residence,  1 1,  17 
Flying  visit  to  family,  1 1,  17 
Neighbor  or  townsman,  11,  17 
Transient  or  temporary  visitor,  11,17 
Within  the  exemption  of  statutes  against 
carrying  concealed  weapons,  3,  411 
TRAVELING,  i,92« 
TRAVERSE,  26,  532 
TREASON,  26,532 

See  Allegiance;  Insurrection. 
Against  United  States,  26,  532 
Aid  and  comfort  failing  to  reach  the  en- 
emy, 26,  535 
Aliens,  26,  537 
At  common  law,  26,  532 
Burden  of  proof,  2,6,  533 
Conspiracy  to  commit,  4,  597 
Conspiracy  to    overthrow    government, 

26,534 
Definition,  26,  532 


Definition  of  adhering,  i ,  190 

"  Enemy,"  6,  640 

Essentials,  26,  533 

Examples,  26,  533-537 

Forfeiture,  8,  443 

General  rules  of  procedure,  26,  533 

Homestead  treason  cases,  26,  532 

Husband  and  wife,  g,  S08 

Infancy,  26,533 

Information,  10,703 

"  Levying  war,"  x  3 ,  272 

Libel  and  slander,  13,  389 

Merger,  i  5 ,  3^3 

Number  of  witnesses,  7,  106 

Penalties,  26,  537 

Recognition  of  traitors  as  belligerents, 
26,  536 

Treason  against  state,  26,  532 

Treason  against  United  States  and  trea- 
son against  state,  26,  536. 

War,  28,  599 

What  constitutes  force,  26,  534,  535 

Witnesses 

Corroboration,  29,  832 

Assassination   of  sovereign,    29,832 
At  common  law,  29,  832 
Constitution    of  the    United    States, 

29,  833 
In  England,  29,  832 
Necessity  of  two  witnesses,  29,  832 
TREASURER,  see  States. 

Private  corporations,  see  Officers  and 
Agents  of  Private  Corporations. 
TREASURE  TROVE,  26,  537 

See  Dereliction  ;  Estrays  ;  Finder 
of  Property;  Wrecks. 

Concealment  of  a  chattel  of  value,  2  6 ,  538 

Coroner's  duty,  4,  175 

Definition,  26,  537 

Discovery,  26,  539 

Elements  of  treasure  trove,  2  6 ,  538 

In  England,  26,  538 

In  United  States,  2-6,  538 

Rights  and  liabilities  regarding,  26,  539 

To  whom  it  belongs,  26,  537,  538 

Where  owner  is  known,  26,  537 
TREASURY,  26,  539 
TREASURY  NOTES,  see  Money. 
TREATIES,  11,445;  26,  539 

See  generally,  Alien  ;  Consuls  and 
Ambassadors;  Extradition;  In- 
dians. 

Extradition  treaties,  see  Extradition. 

Abrogation,  26,  552 

Abrogation  of,  by  congress,  3 ,  706 

Arbitration,  11,  448 

As  supreme  law  of  the  land,  3,  690 

Authority  of  congress,  26,  553  ' 

Can  treaty  provisions  be  executed  with- 
out legislative  aid,  7,  603 

Change  of  allegiance,  26,  551 

Chinese  exclusion  act,  26,  547 

Combination  to  enforce,  1 1 ,  447 

Commercial,  1 1 ,  447  ;  26,  548 

Discrimination   in    favor'  of   goods   of 

like  character,  26,  548 
Examples,  26,  548 
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TREATIES— Co«2!'rf 
Commercial — Cont'd 

In  general,  26,  548 

Power  of  courts,  26,  549 

Special  arrangements  with  other  coun- 
tries, 26,  548 

Special  or  exclusive  privileges,  26,  548 
Conflict  with  Acts  of  Congress,  2  6 ,  546 

Act  superseding  prior  treaty,  26,  546 

Apparent  conflict,  26,  547 

Chinese  exclusion  acts,  26,  547 

Constructing  so  as  to  reconcile  if  possi- 
ble, 26,  547 

In  general,  26,  546 

Intent  of  congress,  2  6 ,  547 

Last  expression  of  law-making  power, 
26,  546 

Retrospective  action,  26,  548 
Conflict  with  revenue  act,  2  i ,  303 
Conflict  with  State  Laws,  26,  545 

Constitutional  provisions,  26,  545 

Constitution  of  state,  i ,  465  ;  26,  545 

La w  of  state,  1 ,  465  ;   26,  545 

Supreme  law  of  the  land,  26,  545 

Treaties    removing   property    disabili- 
ties of  aliens,  26,  541,  546 
Conflict  with  state  laws  or  constitutions, 

1,465;  26,  545 
Constitutional  limitations,  26,  541 
Constitutional  limitations  upon  the  treaty 

power,  7,  601 
Construction  of,  1,465;   11,448;  26,555 

Additions  and  alterations,  26,  556 

Ambiguous,  26,  556 

Construction  adopted  by  parties,  26, 

557 
Construction  by  executive,  26,  557 
Grant,  26,  556 
In  pari  materia,  26,  556 
Laws,  26,  556 

Liberal  construction,  26,  557 
Maxims  for  interpretation,  26,  555 
Province  of  courts,  26,  555 
Reconciliation   between  treaty  and  act 

of  congress,  26,  547 
Rights  of  individuals,  26,  555 
Conventional  and  International  Law,  1 1 , 

436 

Customs,  1 1,  436 

Definition,  11,436 

Equality,  1 1,  436 
Definition,  26,  540 
Dissolution,  26,  554 

Change  of  circumstances,  26,  554 

How  dissolved,  26,  554 

War  between  contracting  parties,  26, 

554 
Due  process  of  law  as  applied  to  treaties, 

7,  603 
Effect  and  OperaUon,  2  6,  544 

See  tnfra,  Conflict  with  Acts  of 

Congress;  Conflict  with  State 

L»v/s. 
As  part  of  municipal  law,  26,  544 
In  general,  26,  544 
Requiring  legislative  act  to  execute  it, 

26,544 
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Eminent  domain,  26,  542 
Essentials,  1 1.  447 
Executive  powers  to  make,  3,  688 
Extinction  of  Treaty  Obligation,  26,  552 
Abrogation,  26,  552 
Dissolution,  26,  554 

Change  of  circumstances,  26,  554 

How  dissolved,  26,  554 

War  between  contracting  parties,  2  6, 

554 

Law  violating  treaty  obligation,  26,  553 

Power  of  president  and  senate,  26,  553 

Province  of  courts,  26,  553 

Violations,  26,  552 

What  amounts  to  violation,  26,  552 
Fisheries,  8,  29 
Form,  1 1 ,  445 
"Grant,"  26,556 
Indians,  10,  444 
Judicial  authority,  26,  541 
Judicial  Notice 

With  foreign  powers,  i  2,  160 

With  Indian  tribes,  12,  160 
"Law,"  26,556 
Part  of  municipal  law,  26,  544 
Peace  Treaties,  11,490;  26,549 

Action  of  individual  in  ignorance,  26, 
550 

Capture,  26,  550 

Change  of  allegiance,   26,551 

Change  of  law,  26,  550 

Conflict  of  individual  rights,  26,  550 
Power,  7,  601;  26,  540 

Extent  of  treaty-making  power,  2  6 ,  541 

Is  general,  7,  601 

Power  of  president  and  senate,  26,  540 
Power,  where  Vested,  7,601;  2  6 ,  540 

State's  power,  7,602;  26,  540 
Property  disabilities  of  aliens,  26,  541,546 
Questions  of  law  and  fact,  i  g,  648 
Ratification,  11,445 
Record,  20,  505 
Relation,  26,  543 
Requests,  1 1,  445 

Requiring  legislative  action,  26,  544 
Rights  acquired  by  treaty,  1 1,  447 
Statutes  by  congress  in  aid  of  treaties,  7, 

603 
"  Subjects,  ''26,  556 
Succession  Taxes 

Residence  of  legatee  or  donee,  24,  464 
Taxation,  25,  71 

Congressional  legislation  repugnant  to 
treaty  stipulations,  25,  71 

State  laws  repugnant  to  treaty  stipula- 
tions, 24,  71 
Termination  by  war,  1 1 ,  448 
Trade-marks,  2  6 ,  369 
Treaty  of  peace,  1 1,  490;  26,  549 
Treaty  Provision 

Public  execution  without  legislative  aid, 
7 ,  603 
Validity  of  Treaties,  26,  551 

Competency  of  parties  contracting,  2  6. 
552 

Conflict  with  constitution,  26,  551 

How  determined,  26,  551 
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In  general,  26,  551 
Province  of  courts,  26,  551 
Violation,  1 1 ,  447  ;  2  6,  552 
Waen  Treaties  Take  Effect,  2  6 ,  542 
As  contracts,  26,  542 
As  they  afflict  individual  rights,  26,  543 
Da)'  of  signature,  26,  543 
Relation,  26,  543 
"Who  may  make  treaties,  7,  601  ;   26,  540 
TREATING 

Elections,  6,  372 
TREBLE  DAMAGES,  see  Damages. 
Waste,  28,  919 

Discretion  of  court,  28,  919 
Examples,  28,  919,  920 
In  general,  28,  919 
State  statutes,  28,  919 
Statute  of  Gloucester,  28,  919 
Tenants  in  common,  28,  920 
TREES,  8,78;  26,557;  27,  831 

See   Fixtures  ;    Logs    and    Lumber; 

Public  Lands. 
Boundaries 

As  boundaries,  2,  500 
On  or  near  Boundary  Line,  26,  558 
Clippings,  26,559 
Fruit,  26,  559 
Fruit      falling     from      overhanging 

branches,  26,  559 
Injunction,  26,  559 
Overhanging   branches   a   nuisance, 

26,559 
Ownership,  26,  558 
Roots    or    branches    extending  into 

another's  land,  26,  558 
Trees  standing  directly  on  boundary 

line,  26,  558 
Trespass,  26,  559 
Damages,  see  iiifra.  Destruction. 
Measure  of  Damages 

For  cutting  timber,  5,  36;    26,  565 
Treble  damages,  26,  567 
Deeds 

Necessity  of,  5,  433 
Definition,  26,  557 
Destruction 

Damages  for,  2  6 ,  563 

Diminished  value  of  land,  26,  564 
Examples,  26,  563-569 
Exemplary  damages,  26,  564 
Fruit  or  ornamental  trees,  26,  563 
Land  injured  by  destruction,  26,  565 
Meaning  of  the  word  "owner,"  26, 

567 

Measure  of  damages,  26,  563,  564 

Replevin,  26,  566 

Right  of  owner  to  recover,  26   563 

Shade  trees,  26,  565 

Timber  trees,  5,  36;  26,  565 

Treble  damages,  26,  567 

Trespass     quaere    clausum,   26,   565, 
566 

Trover,  26,  566 
Trees  in  highways  and  streets,  26,  561 
Trees   on   or  near   boundary  line,  26, 

558,  559 
Eminent  domain,  6,  532,  598 
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Executions,  4,  893;  7,  128 
Exemplary  damages,  26,  564 
Fallen 

Whether  they  pass  to  personal  repre- 
sentative, 7,  241 
Highways,  see  infra,  Streets  and  Side- 
walks. 
OwnersMp,  24,  39;  26,  560 

Fee   in   soil    remaining    in   priginal 

owner,  26,  560 
Injunction,  26,  562 
Law   passed  for  protection  of  trees, 

26,562 
Liable  in  trespass  to  owner,  26,  561 
Mandamus,  26,  563 
Municipal  control,  26,  563 
Obstructions,   26,561 
Right  of  owner  of  fee,  26,  5C0 
Right  to  plant  trees  in  highway,  26 

560 
Right  to  timber,  26,  560 
Trespass  by  owner  for  cutting,  9,  375 
Injunction 

Trees  in  highways  and  streets,  26,  561 
In  nursery,  3,  167 
Larceny,  26,  558 
License  to  enter  and  cut,  5 ,  434 
Malicious  mischief,  14,  10 
Municipal  corporations,  15,  11S8 
Not  essential  to  the  use  of  the  railroad, 

6,  532 
Nuisances 

Overhanging  branches,  26,  559 
Ornamental  trees,  26,  558 
"  Owner,"   26,  567 
Replevin,  26,  566 

Right  to  cut  and  remove  standing  trees 
as  a  breach  of  the  covenant  against  in- 
cumbrances, 4,  482 
Shade  Trees  in  Streets 

Abutter's  rights,  24,  35 
Statute  of  frauds,  4 ,  S94 
Streets  and   Sidewalks,  see   infra,    High- 
ways. 
Abutter    enjoining   removal    of  shade 

trees,  24,  39;  26,  560,  563 
Ownership,  26,560 

Fee    in   soil    remaining    in    original 

owner,  26,  560 
Injunction,  26,  562 
Law  passed  for  protection  of  trees, 

26,  562 
Liable    in    trespass    to    owner,    26. 

561 
Mandamus,  26,  563 
Municipal  control,  26,  563 
Obstructions,  26,  561 
Right  of  owner  of  fee,  26,  560 
Right  to  plant  trees  in  highway,  26, 

560 
Right  to  timber,  26,  560 
Power  of  municipality  to  protect  shade 
trees,  24,  46 
Tlmher,  1 1,  370;  26,  2 
See  Logs  and  Lumber. 
License  to  cut,  see  Logs  and  Lumber. 
Measure  of  damages,  ^^^  Damages. 
Vol.  II. 


INDEX-DIGEST. 


Trespass. 


TREES— Co«;i'rf 
Timljer— CoK^'rf 

Tiviher  culture  and  timber  lands,  see 

Public  Lands. 
Covenant  Not  to  Fell  Timber  Trees 

Survival    of  right  of  action  to  per- 
sonal representative,  7,  264 
Executors  and  Administrators,  7,  241 
Whether  they  pass   to  personal  rep- 
resentative, 7,  241 
Exemplary  damages,  1 3 ,  1048 
Guardian's  power  to  cut,  9,  115 
.     Injunctions,  see  Injunction. 
Timber  already  cut,  10,  821 
Timber   constituting   chief  value   of 

land,  ID,  820,  821 
Timber  upon  pine  lands,  i  o,  821 
Trespass,  10,  883 
Fruit  trees,  10,  884 
Irreparable  loss,  10,  883 
Multiplicity  of  suits,  10,  883 
Ornamental  shrubbery,  10,  884 
Possession  of  plaintiff,  10,  883 
Timber  constituting  chief  value  of 

estate,  10,  804 
Timber  necessary  to  enjo3'ment  of 

property,  10,  884 
When  injunction  will  lie,  10,  883 
When  cutting  will  be  enjoined,  10, 

820 
Young  trees,  10,  821 
Joint  tenants  and  tenants  in  common, 

1 1,  1089 
Malicious  mischief,  14,  10 
Master  and  servant,  14,  825 
Mines  and  mining  claims,  15,  585 
Mortgages,  15,  817 

Mortgagor  cutting,  i  5 ,  817 
Partition,  1 7 ,  689 
Railroads,  i  g,  806 

Right  to  remove  where  railroad  has 
purchased  right  of  way,  19,  S43 
Bec6ivers 

Right  to  sell,  20,  115 
Remainderman    and    life    tenant,    13, 

216,  219     . 
Replevin,  20,  1061 
Ref  levin  for  timber,  see  Replevin. 
Statute  of  Frauds,  8,  667,  700;   13,  1020 
Parol  contract  as  license,  13,  1021 
Payment  subsequent  to  the.  time  of 

making  contract,  13,  1021 
Performance  within  a  year,  13,  1021 
Recovery  on    quantum   meruit,    13, 

102 1 
Services  to  be   performed  within  a 

year,  13,  1021 
Whether  interest  in  land,  13,  1020 
Trespass 

Damages,  26,  676 
Trespass  for  cutting,  see  Trespass. 
Trover,  26,  776 

Measure  of  damages,  26,  832,  834 
Waste,  2  8 ,  866,  870 

Waste  in  cutting;  see  Waste. 
Bad  husbandry,  28,  873 
Custom  of  farmers,  28,  874 


Dead     and     decaying     timber,    28, 

872 
Detriment  of  the  remainder,  28,  873 
Enough  timber  left  for  use  of  estate, 

28,  872 
Equitable  Waste,  28,  866,  875 
Examples.  28,  S75-877 
In  case  of  doubt,  28,  876 
In  general,  28,  S75 
Intention  of  settler,  28,  S76 
Ornamental  trees,  28,  875 
Proceeds  of  timber,  28,  877 
Estovers,   2  8 ,  870 

Estovers  imprudently  taken,  28,  871 
Good  husbandry,  28,  871,  872,  874 
Implied  contract,  28,  875 
In  general,  28,  870 
lAjunction,  28,  931 

Timber  already  cut,  28,  924 
Measure  of  damages,  28,  872 
Orchards  and  fruit  trees,  28,  878 
Proceeds   of    timber   rightfully   cut, 

28,  878 
Proceeds   of  timber  wrongfully  cut, 

2  8 ,  879 
Relative    amount     of     cleared     and 

wooded  lands,  28,  874 
Right  bj'  contract,  2  8 ,  875 
Rule  as  to  cutting  timber,  28,  872 
Situation  of  the  country,  28,  875 
Tenants  in  common,  28,  895 
Timber  cut  for  sale,  28,  872 
Trees  impeding  cultivation,  28,  872 
Unauthorized  by  terms  of  lease,  28, 

873 
Underwood,  28,  877 

Equitable  waste,  2  8 ,  £66 
Examples,  28,  877,  878 
In  general,   28,  877 
,        Value  of  the  timber,  28,  875 
What  are  timber  trees,  28,  875 
Where   cleared  land  is  worth  more 
than  timber,  28,  871 
To  pass  with  freehold,  5 ,  434 
Treble  damages,  26,  567 
Trespass,  2  6,  559 

See  infra,  Damages  ;   Timber  ;  and 

see  Trespass. 
Cutting  down  tree  near  boundary  line, 

26,559 

Gathering  fruit,  26,  559 

Trees  in  highways  and  streets,  26,  561 

Trespass  quaere  clausum,  26,  566 
Trespass  qurere  clausum,  26,  566 
Trover,  26,  566,  576 
Waste,    see    infra,     Timber,     and     see 

Waste. 

Equitable  waste,  28,  866,  870 
Whether  implements,  7,  243 

TRESPASS,  26,568 

See  Adverse  Possession;  Damages; 
Res  Judicata  ;  Torts  ;  Trespass  on 
the  Case. 
See  generally.  Recaption. 
Actual  possession,  see  Possession. 
Cemeteries,  see  Cemeteries 
Easements,  see  Easements. 
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False     imprisonment,     see    False    Im- 
prisonment. 
Forcible'entry  and  detainer,  see  Forci- 
ble Entry  and  Detainer. 
Game,  see  Game  and  Game  Laws. 
Bouse,   see    Private    House;   Public 

House. 
Minerals,    see    Mines     and     Mining 

Claims.        , 
Party  ■walls,  see  Party  Walls. 
Rivers    and    streams,  see   Navigable 

Waters. 
Abetting,  26,  575 
Accessory,  i,  63;  26,  580 
Accord  and  satisfaction,  26,  635 
Acquiescence,  26,  580 
Action,  26,  571 

Must    recover   in    the  form  of  action 
chosen,  26,  666 
Action  by  Default 

What  it  admits,  5,  464 
Action  on  Trespass,  26,  571,  613 

See  infra,  Pleading. 

Animals,  see  infra.  Animals. 

Examples,  26,613-1515 

In  general,  26,  613 

When   trespass    may   be   brought,  26, 
613 

When  trespass  will  not  lie,  26,  614 

Where  action  brought,  26,  627 
Acts  of  Trespass,  26,  573 

Abusive  works,  26,  574 

In  general,  26,  573 

Party  engaged  in  unlawful  act,  26,  574 

Words,  26,  573 

Words  tending  to  cause  breach  of  the 
peace,  26,  574 
Admissions,  26,  658 
Adverse  FQssession 

Improvements  by  trespasser,  i ,  294 
Agency,  26,  575 
Agents 

Contribution,  26,  579 
Aggravation  of  damages,  26,  679 
Agreement  to  Commit 

As  a  conspiracj',  4,  601 
Aiding,  26,  575 
Amendment  of  Declaration,  26,  630 

Examples,  26,  630,  631 

In  general,  26,  630 

Trespass  quare  clausum  fregit,  26,  630 

When  allowed,  26,  631 
Animals,  1,  576,  578,   580,   586;   26,  606, 

613,  614 
Arbitration  and  award,  26,  635 
As  an  action,  26,  571 
As  a  wrong,  26,  570 
Assault  and  Battery,  see  Assault. 

Justification,  26,  639 
Assignment,  26,  608 
As  to  Personalty,  26,  571,  602 

Illustrations,  26,  571 

Property  Subject  to  Trespass,  26,  606 
Bees,  26,  607 
Dog,  26,  606 
Domestic  animals,  26,  606 
Fish,  26,  607 
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In  general,  26,  606 
Oysters,  26,  607 
Wild  animals,  26,  606 
Receipt  of  goods  from  trespasser,  26, 

60s 
Wliat  Constitutes,  2  6 ,  602 
In  general,  26,  602 
Intent,  26,  603 
Mistake,  26,  603 
Wrongful  distress,  26,  602 
Wrongful  levy  or  attachment,  26,  603 
Who  May  Maintain  Trespass,  26,  607 
Administrator  or  executor,  26,  612 
Assignments,  26,608 
Bailments,  26,  609 
Bare  possession,  2  6 ,  609 
Finder  of  property,  26,  612 
Fixtures,  26,  611 
General  owner,  26,  608 
In  general,  26,  607 
Lease  of  personal  property,  26,609 
Mortgagee,  26,  609,  610 
Persons  having  special  property,  26, 

609 
Pledge,  26,  609,  610 
Possession,  26,  607 
Possession   of  wilful  trespasser,   26, 

610 
Public  officers,  26,  612 
Receiptor,  26,  612 
Second  mortgagee,  26,  611 
Sheriff,  26,  612 
Wrongful  Levy  or  Attachment,  2  6 ,  603 
Wrongful  levy  or  attachment,  see  in- 
fra. Entry  on  Another's  Land. 
Authority,  26,  604 
Consent  of  wife,  26,  603 
Exempt  goods,  26,  603 
In  general,  26,  603 
Parties  directing,  26,  604 
Possession    obtained    by    fraud,    26, 

604 
Withdrawal   of  consent  to  levy,   26, 
603 
As  to  Persons,  26,  572 
Assault  and  battery,  see  Assault  and 

Battery. 
False   imprisonment,  see   False   Im- 
prisonment. 
As  to  realty,  26,  572 
Attacbment,  26,  603 
Authority,  26,  604 
Consent  of  wife,  26,  603 
Exempt  goods,  26,  603 
In  general,  26,  603 
Parties  directing,  26,  604 
Possession  obtained  by  fraud,  26,  604 
Withdrawal   of    consent   to    levy,   26, 
603 
Averments 

Plea,  26,  640 
Award  fixing  boundary  line  as  defense  to 

trespass,  i ,  714 
BaU 

In  actions  for,  2,  36 
Bailments,  26,  609 
Bees,  26,  607 
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TRESPASS— Co«i;'(f 
Boundaries,  26,  592 

Effect  of  land  not  being  marked,  26,592 

In  general,  26,  592 

Line  trees,  26,  593 

Whether  they  must  be  proven  as  laid, 
26,668 
Burden  of  Proof,  26,  664 

Each  claiming  property  by  pleadings, 
26,  665 

Examples,  26,  664-666 

In  general,  26,  664 

On   him   wrongfully  maintaining  pos- 
session, 26,  665 

On  the  plaintiff,  26,  664 

Trespass  to  try  title,  26,  692 

Where  defendant  is  not  in  possession, 
26,666 
Burglary 

Breaking  with  intent  to  commit  tres- 
pass, as  a  burglary,  2,  690 
By  Executors  and  Administrators 

Before  probate,  7,  192,  195 
Case 

Trover,  26,  613 
Chattel  mortgages,  26,  609,  610 
Color  of  title,  26,  586 
Consequential  damages,  26,  677 
Constructive  possession,  see  infra.  Pos- 
session. 
Continuando,  26,  668 
Contract,  26,  588 
Contribution,  26,  579 

Innocent  party,  26,  579 

Judgment  against  joint  tort-feasors,  i  5, 

347 
Conversion  Dlstingulsbed  from,  26,  735 

Act   inconsistent    with  owner's   right, 
26,  736 

Examples,  26,735-737 

In  general,  26,  735 

Intention  of  wrongdoer,  26,  735 

Suing  in  trespass  as  conversion,  2  6, 737 
Corporations,  26,  616 
Counsel  fees,  26,  675 
Criminal  Trespass,  26,617 

See  Forcible  Entry  and  Detainer. 

Evidence  as  to  motive,  26,  651 

In  Alabama,  26,  618 

In  Arkansas,  26,  618 

In  Connecticut,  26,  618 

In  Georgia,  26,  618 

In  Indiana,  26,  618 

In  Iowa,  26,  619 

In  Kansas,  26,  619 

In  Kentucky,  26,  619 

In  Louisiana,  26,  619 

In  Michigan,  26,  620 

In  Mississippi,  26,  626 

In  Missouri,  26,  619 

In  New  York,  26,  620 

In  North  Carolina,  26,  620 

In  Pennsylvania,  26,  621 

In  Rhode  Island,  26,  621 

In  South  Carolina,  26,  621 

In'Tennessee,  26,  622 

In  Texas,  26,  621 
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In  Virginia,  26,  622 
Statutory,  26,  617 
Wantonness  or  malice,  26,  618 
Crops 

Action  by  joint  tenants  in  crops  against 
one  who  spoils  crops,  4,  897 
Custom,  26,  590 

Evidence,  26,  652 
Damages 

Allegations  as  to  damages,  26,  630 
Consequential  damages,  26,  677 
Co-trespassers,  26,  682,  683 
Evidence,  26,  671 
What  Evidence  Admissible,  26,  671 
Attending  circumstances,  26,  671 
Insulting  words,  26,  672 
Perpetration  of  trespass,  26,  671 
Special  damages,  26,  671 
Mitigation  of  Damages 
Evidence,  26,  653,  673 
Examples,  26,  673,  674 
In  general,  2  6 ,  673 
Motive,  26,  674 
Nominal  damages,  26,  677 
Trespass  to  realty,  5,  16 
Trespass  to  try  title,  26,  693 
What  Damages  Recoverable,  26,  674 
Actual  Damages,  2  6 ,  674 
Counsel  fees,  26,  675 
Expenses  of  litigation,  26,  675 
In  general,  26,  674 
Interest,  2  6 ,  675 
No  circumstances  of  aggravation, 

26,  675 
Timber,  26,  676 
Aggravation  of  damages,  26,  679 
Consequential  damages,  26,  677 
Double  damages,  26,  678 
Exemplary  damages,  26,  678 
Malice  or  oppression,  26,  678 
Malicious     abuse     of    process,   26, 

678 
Nominal  damages,  26,  677 
Treble  damages,  26,  678 
Damnum  absque  injuria,  26,  577 
De  bonis  asfortatis,  see  ;«_/>-a.  Trespass 

De  Bonis  Asportatis. 
Declaration,  26,  657 
See  infra,  Pleading. 
Description  of  Close,  26,  628 
Examples,  26,  628,  629 
In  England,  26,  628 
In  general,  26,  628 
What     sufficient     description,     26, 
■  628 

Whether  boundary  necessary,   26, 
628 
Deeds,  26,  587 
Definition,  26,  570 
De  Injuria 

Evidence,  26,  653 
Demurrer 

Replication,  26,  642 
Description  of  close,  see  infra.  Decla- 
ration; Pleading. 
Distinguished  from  eviction,  7,  38;   12, 
758/ 
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Distinguislied  from  Replevin,  20,  1045 

Damages,  20,  1045 

Recovery,  20,  1045 

Specific  property,  20,  1045 
Distinguished      from      waste,     10,     817, 

876 
Distress,  26,  602 
Dog,  26,  606 
Double  damages,  26,  678 
Driving  animals  on  land  of  another,  2, 

509 
•  Effect  of  judgment  upon  title  of  property, 

15.347 
Ejectment,  6,  232,  594 
Abutting  owner,  6,  595 
Diverting  a  stream,  6,  595 
Election  bet.ween  ejectment  and  tres- 
pass, 6,  231 
Entry   under  unconstitutional   law,  6, 

S94 

Entry  upon  adjoining  lands,  6,  594 

Laches  of  owner,  6 ,  595 

Lawful  entry,  6,594 

Obstruction  of  easement,  6,  594 

Statutory  remedy,  6,  595 

When  action  lies,  6,  594 

Where  company  has  commenced  pro- 
ceedings, 6,  594 

Where   condemnation   proceedings  are 
recommenced,  6,  595 
Eminent  Domain,  6,  605 

See  Eminent  Domain. 
Endorsement  of  prosecutor's  name  to  in- 
dictment, 10,  500 
Entry  on  Another's  Land 

Eintry  on  another^ s  land  under  license^ 
see  License. 

Entry  on  another^s  land  under  ivar- 
rant,  see  Warrant;  Searches  and 
Seizures. 

Authority  of   military  and   navy,   26, 

599 
Authority  of  state,  26,  599 
Entry  by  owner  on  stranded  property, 

i,  142 
Entry  by  person  claiming  title,  i,  227; 

26,  600 
Entry  under  authority  of  government, 

2  6 ,  599 
Orders  of  president  or  cabinet  officer, 

z6,  599 
Public  necessity,  26,  600 
Under  Protection  of  Process,  2  6 ,  594 

Abuse  of  process,  26,  598 

Authority  to  levy,  26,  597 

Exceeding  authority,  26,  597 

In  general,  26,  594 

Irregularly  issued,  26,  595 

Issued     by    proper    authority,     26, 

596 
Levy  on  property  of  another  person, 

26,597 
Officer  and  deputy,  26,  596 
Person  to  whom  It  is  directed  must 

serve,  26,  596 
Process  irregular  upon  its  face,  26, 

S9S 
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Protection    afforded    to    officer,  26, 

594 
Those  assisting  officer,  26,  595 
Those    having   warrant    irregularly 

issued,  26,  596 
Trespass,  26,  597 
Trespasser  ab  initio,  26,  598 
Void  process,  26,  597 
Under  right  of  possession,  2  6,  600        , 
Under  title,  i,  227;   26,  600 
Equitable  jurisdiction,  6,693 
Equitable  rights,  26,  590 
Evidence,  see  infra,  Admissions  ;  Bur- 
den OF  Proof  ;  Declaration  ;  Pre- 
sumptions. 
Admissibility,  2  6 ,  646 

As  to   acts   after  beginning  of  suit, 

2  6 ,  652 
As  to  Acts  Done  Under  Authority  of 
Law  or  Protection  of  Process,  26,  648 
Evidence  as  to  office,  26,  649 
Evidence  as  to  protection  by  proc- 
ess, 26,  649 
In  general,  26,  648 
Protection  of  judgment,  26,  650 
Regularity  of  process,  26,  649 
Validity  of  process,  2  6 ,  649 
As  to  custom,  26,  652 
As  to  Motive,  26,  650 

Character  of  trespass,  26,  650 
Circumstantial  evidence,  26,  651 
Criminal  action,  26,  651 
Enhancing  damages,  26,  650 
In  general,  26,  650 
Irritating   and   abusive    language, 

26,651 
To  overcome  plea  of  justification, 

26,  651 
To  show  that   act  was   committed 

by  certain  person,  26,  651 
Whether  admissible,  26,  650 
As  to  Possession,  2  6 ,  656 
Examples,  26,  656,  657 
Occupancv    of    prior    tenant,   26, 

657 
Possession  and  title,  26,  656 
Question  for  jury,  26,  657 
Right  against  intruder,  26,  656 
As  to  title,  26,  655 
As  to  written  instrument,  26,  654 
Mitigation  of  damages,  26,653 
Under  a  replication  to  a  justification 

de  injuria,  26,  653 
Under  General  Issue,  2  6 ,  646 

Contradicting  plaintiff's  allegation, 

2  6 , 646 
Defendant,  26,  646 
Defendant's  evidence,  26,  646 
Examples,  26,  646-650 
In  general,  26,  646 
Justification,  26,  648 
License,  2  6,  648 
Possession,  26,  646 
Title,  26,  646 
Allegata  and  probata,  26,  666 
Boundaries,  26,  668 
Continuando,  26,  668 
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TRESPASS— Co»/'rf 
Evidence —  Cont'd 
Damages,  26,  671 

Wliat  Evidence  Admissible,  26,  671 
Attending  circumstances,    26,  671 
Insulting  words,  26,  672 

'  Perpetration  of  trespass,  26,671 
Special  damages,  26,  671 
Declarations  of  one  conspirator,  4,  594 
Distinct   acts    under   single  allegation, 

26,  669 
Hearsay,  26,  660 
Intent  '     . 

Mitigation  of  damages,  26,  673,   674 
Joint  trespassers,  26,  670 
Mitigation  of  Damages,  26,  673 

Examples,  26,  673,  674 

In  general,  26,  673 

Motive,  2  6 ,  674 
Must   recover   in   the   form   of  action 

chosen,  26,  666 
No  denial  of  plaintifFs  title  or  posses- 
sion, 26,  670 
Possession,  26,  670 
Prima  facie  evidence  of  title,  26,  661 
Proof  confined  to  allegations,  26,  660- 

669 
Proof  of  every  cause  of  action,  26,  667 
Relevancy  of  testimony,  26,  659 
Time  of  trespass,  26,  668 
Title,  2  7 ,  670 
Trespass  to  Try  Title,  2  6 ,  691 

Admissibility,  26,  691 

Burden  of  proof,  26,  692 

Conflicting  surveys,  26,  693 

Evidence  held  admissible,  26,  691 

Weight  and  sufficiency,  26,  692 
Weight  and  Sufficiency,  26,  661 

Illustrations,  26,  661 

In  general,  26,  661 

Prima  facie  case,  26,  661 

Questions  of  law  and  fact,  26,  663 
Whether   plaintiff   must    prove   every 

allegation,  26,  666 
Execution,  26,  590,  603 
Authority,  26,  604 
Breaking  inner  doors,  26,  591 
By  sheriff,  26,  590 
Consent  of  wife,  26,  603 
Exempt  goods,  26,  603 
Forcible   entry   of   private  house,  26, 

590 
House  occupied  by  two  families    26, 

591 
In  general,  26,  603 
Parties  directing,  26,  604 
Possession  obtained  by  fraud,  26,  604 
Removing  goods   to  another's  house, 

26,590 
What  amounts  to  a  breaking,  26,  591 
Withdrawal    of    consent   to   levy,    26, 
603 
Execution  laws,  26,  589 
Executors  and  administrators,  7,  192,  195, 

271,  363;  26,  612 
Exemplary  Damages,  26,  678 

Timber,  13,  1048  ^  ' 
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Fences,  26,  593 

As  part  of  freehold,  2  6 ,  593 

In  general,  26,  593 

Obstructing  light  and  air,  26,  593 

When    trespass   lies   for  removal,   26, 

593 
Fish  and  fisheries,  8,  39;   26,  607 
Fixtures,  26,  609 

Force  is  the  gist  of  the  action,  26,  573 
For  false  imprisonment,  7,  686 
For  mesne  profits,  6,  245^;  7,  334 
General  Issue 

See  infra,  PLEADING. 

As  to  the  admissibility  tf  evidence,  see 
infra,  Evidence. 
Government 

Entry  under  authority'  of,  26,  599 
Grant,  26,  588 
Highways,  26,  591 

Doors,  26,  592 

Examples  of  trespass  on  highways,  26, 

591 
Impassable  highways,  26,  592 
In  general,  26,  591 
Meaning  of  the  term   "highway,"  26, 

591 
Overhanging  eaves,  26,  592 
Right  of  owner  of  adjoining  property, 

26,  S9I 
Windows,  26,  592 
Improvements 
Trespass  for  mesne  profits,  26,  617 
Trespass  to  try  title,  26,  690 
Indemnity,  26,  579 
Indivisible  Demands,  15,  348 

Damages  arising  after  action  has  been 

brought,  1 5 ,  348 
Examples,  i  5,  349 

Only  one  claim  for  damages,  i  5,  348 
Several  torts,  1 5 ,  349 
Single  tort,  i  5,  348 
Injunctions,  10,876 
Cutting  Timber,  10,883 
Fruit  trees,  i  o,  884 
Irreparable  loss,  10,  883 
Multiplicity  of  suits,  10,  883 
Ornamental  shrubbery,  10,  884 
Possession  of  plaintiff,  10,  883 
Timber  constituting  chief   value    of 

estate,  10,  884 
Timber   necessary  to    enjoj-ment  of 

property,   10,  884 
When  injunction  will  lie,  10,  883 
Definition  of  trespass,  10,  876 
Distinguished  from  waste,   10,  876 
Irreparable  damage,  i  o,  S76 
Mines,  i  o,  881 

Examples,  10,  882 

Flooding  mines,  10,881 

Mines  protected  by  injunction,  10,  881 

Proof  required  to  stop  work,  i  o,  883 

Quarries,  10,  S84 

Title 

Question  of  defendant's  solvencv, 
I  o,  S83 
Title  of  plaintiflf,  i  o,  882,  883 
Undisturbed  possession,  10,  883 
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Where  title  is  in  dispute,  lo,  882 

Origin  and  nature  of  jurisdiction,    10, 
876 

Test  of  jurisdiction,  10,877 
In  Pursuit  of  Game,  8,  1025 

Acquiescence  of  owner,  8,  1025 

Going  upon  lands  of  another,  8,  1025 

In  United  States,  8,  1025 

Trespasser  ab  initio,  8,  1025 
Instructions,  2  6 ,  679 

Examples    of,     11,    267-275 
Intent,  26,  577 

Bad  motives  alone,  26,  S79 

Evidence  as  to  motive,  26,  650 

Good  intention,  26,  577 

Immaterial,  26,603 

Mistake,  26,  578 

Mitigation  of  damages,  26,  579,  673,674 

Necessity  of  intent,  26,  577 

Whether  material,  26,  577 
Interest,  26,  675 
Joinder 

Under  codes,  11,  1008 
Joinder  of  Counts,  2  6 ,  627 

De  bonis  asportatis  and  quare  clausum, 
26,  62S 

Examples,  26,  627,  628 

In  general,  26,  627 

Vi  et  armis  and  quare  clausum,  26,  628 
Joinder  of  Different  Causes  of  Action,  1 1 , 

993 

Quare  clausum  fregit  and   rescue,  11, 

993 
Trespass   to    land,  trespass   to  person, 

1 1 ,  993 
Joinder  of  Parties,  17,  600 

Co-trespassers,  26,  682,  683 
Joinder  with  assumpsit,  1 1 ,  994 
Joinder  with  trespass  on  the  case,  1 1,  994 
Joinder  with  trover,  1 1,  994;  26,  807 
Joint  and  several  suit,  26,  576 
Joint  Tenants  and  Tenants  In  Common 
Joinder,  1 1 ,   1141 
Trespass  to  try  title,  26,  687 
Joint  tort-feasor,  26,  576 
Joint  Trespasser 

Co- trespasser  as  witness,  26,  683 
Evidence,  26,  670 
Verdict,  26,682 

Acquittal  of  part,  26,  682 
Assessment  of  damages,  26,  683 
Co-trespasser  as  witness,  26,  683 
Discrimination  in  assessing  damages, 

26,  682 
General  verdict  for  plaintiff,  26,   682 
Joinder,  26,  682 
More  than  satisfaction,  26,  683 
Separate  verdicts,  26,  683 
Judgment,  26,  679 

Conclusiveness,  26,  679 
Conclusiveness  as  to  possession,    26, 

680 
Conclusiveness  as  to  title,  26,  679 
Effect  as  to  personalty,  26,  680 
Generally,  26,  679 
Trespass  to  try  title,  26,  693 
Land  covered  by  water,  2  6 ,  594 
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Landlord  and  Tenant,  1 2 ,  682 

Action  by  tenant  against  landlord,  12, 

696 
Action   by  tenant  against  third   party, 

I  2 ,  696 
Possession  of  tenant  the  possession  of 
landlord,  26,  586 
Larceny,  i  2,  777 

Lateral  and  Subjacent  Support,  26,  593 
Extent  of  right,  26,  594. 
In  general,  26,  593 
Right  of  owner  to  lateral  support,  26, 

593 

Legacies  and  devises,  13,  152,  188 

Liabilities,  26,  575 

Llbemm  Tenementum,  2  6 ,  634,  643 
New  assignment,  26,  645 

License 

Pleading,  26,  632 

Limitation  of  actions,  1 3 ,  726 

Lodfjings  and  apartments,  13,  1007 

Lost  property,  26,  612 

Manslaughter,  9,  586 

Intentional  killing  murder,  9,  586 
Killing  in  heat  of  passion,  9,  587 
Killing    where    trespasser    resists,    9, 

5S7 

Married  women,  14,  647 

Master  and  servant,  14,  824 

Measure  of  Damages,  see    infra,  Dam- 
ages. 

In  trespass  to  realty,  5 ,  36 
Personal  property,  5 ,  38 
Where  defendant  has  been  guilty  of  no 

intentional  wrong,  5,  37 
Where  property  is   sold  by  trespasser, 

5.  39 

Whether  damages   should   be  confined 
to  the  value  of  property  before  tres- 
pass was  committed,  5,  37 
Merger,  i  5 ,  346 

Execution  against  one  discharges  all, 

15,  346 
Joint  oflfenders,  i  5,  346 
Judgment  against  joint  tort-feasors,  15, 

347 
One  satisfaction,  15,  346 
Pursuing      trespassers    severally,    15, 

347 

Recovery    of  judgment  for  value   of 
property,  15,347 
Mesne  profits,  see  infra.  Trespass  for 

Mesne  Profits. 
Mistake,  26,  577,  603 
Mitigation  of  Dajnages,  1 5 ,  684 

See  infra,  Damages. 

Intent,  26,  579 
Mortgage,  i  5,  819 
Mortgagee  of  a  chattel,  3,  203 
Necessity  of  Inclosures 

Statutory  changes,  i ,  578 
Necessity    of    maintaining  inclosures  at 

common  law,  i ,  576 
New  Assignment,  2  6 ,  644 

Definition,  26,  644 

Effect,  26,  644 

Examples,  26,  644-646 
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TRESPASS— Co«i;'(^ 
New  Assignment — Cont'd 
General  issue,  26,  731 
In  general,  26,  644 
Liberum  tenementum,  26,  645 
Sufficiency,  26,  644 
When  necessary,  26,  645 
When  unnecessary,  26,  645 
New  Trial 

Inadequate  damages,  26,  590 
Nominal  damages,  26,  677 
Of  Pond 

Remedy,  8,  39 
Oyster  beds,  see  Oysters. 
Oysters,  26,  607 
Permanent  trespass,  18,  334 
Pews,  18,  451 
See   Pews. 
Pleading,  see  infra.  New  Assignment. 
Declaration,  26,  622 
Allegations,  26,  622 

Bad  declaration,  26,  625 

Examples,  2  6 ,  622-625 

Facts  essential  to  complete  cause 

of  action,  2  6 ,  623 
Good  declaration,  26,  623 
Illustrations,  26,  623 
Recitals  positively  made,  26,  623 
What  may  be  alleged,  26,  623 
Allegations  as  to  damages,  26,  630 
Allegations  as  to  Time,  '26,  629 
Continuando,  26,  629,  630 
In  general,  26,  629 
Necessity,  26,  629 
Separate   and    distinct   trespasses, 

2  6,  630 
When  continuando  not  allowed,  2  6 , 
630 
Amendment  of  Declaration,  2  6 ,  630 
Examples,  26,  630,  631 
In  general,  26,  630 
Trespass  quare  clausum  f regit,  26, 

630 
When  allowed,  26,  631 
In  general,  26,  622 
Joinder    of   Counts,     11,    993;    26, 
627 
De    bonis    asportatis     and    quare 

clausum,  26,  628 
Examples,  26,  627,  628 
In  general,  26,  627 
Vi  et  armis  and  quare  clausum,  26, 
628 
Matters  in  aggravation,  26,  625 
Possession,  26,  626 

Allegation  of  ownership,  26,  626 
Cured  by  verdict,  26,  627 
De  bonis  asportatis,  26,  627 
Following  statute,  26,  627 
In  general,  26,  626 
Necessity  of  allegation,  26,  626 
Sufficiency,  26,  626,  627 
Where  action  brought,  26,  627 
Justification,  26,  64S 
Evidence,  26,653 
Fleas 
Demurrer,  26,  640 
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General  Issue,  i  8,  530,  532;  26,  631 
After  Hilary  Eules,  1 8 ,  533 
Justification,  1 8 ,  534 
Trespass   quare  clausum    fregit, 

18,533 

Whether  the  rules  made  a  change 
in  the  law,  i  8,  533 
Arrest  for  reasonable  and  probable 

cause,  I  8,  531 
As  to  personalty,  26,  631 
As  to  the  admissibility  of  evidence, 

see  infra,  Evidence. 
At  common  law,  i  8,  530 
Defendant   is   prima   facie  a  tres- 

passei:,  I  8 ,  530 
Defendant  only  agent  in  the  hands 

of  superior  power,  i  8,  530 
Denial  of  the  doing  of  the  act,  i  8 , 

530 
Examples,  18,  532;   26,  631,  632 
General  issue  and  special  plea  may 

be  pleaded  together,  26,  632 
Inevitatjle  accident,  18,  531 
Justification,  18,  531 
Liberum  tenementum,  18,  532 
MoUiter  manus  imposuit,  iS,  531 
New  assignment,  26,  631 
Non  assault  demesne,  i  8,  531 
One  not  prima  facie  a  trespasser, 

18,531 
Preservation  of  the  peace,  18,  531 
Stale  demand,  26,  632 
Trespass  quare  clausum  fregit,  18, 

.S32 
What  admissible,  i  8,  530 
What   question    raised  by,  26,  631 

Justification       must       be      specially 
pleaded,  26,  648 

License  must  be   specially  pleaded, 
26,  648 

Special  Fleas,  26,  632 

Accord  and  satisfaction,  26,  635 
Arbitration  and  award,  26,  635 
Argumentativeness,  26,  639 
Assault  and  battery,  26,  639 
Exact  description,  26,634 
Former  recovery,  2  6 ,  635 
General  issue  and  special  pleas  to- 
gether, 2  6 ,  632 
In  general,  26,  632 
Judgments,  26,  635 
Justification,  26,  633 
Justification  of  part  of  trespass,  26, 

639 
Justification  under  possession  and 

title,  26,  637 
Justification  under  process,  26,638 
Justification  under  warrant,  2  6 ,  638 
Liberum  tenementum,  26,  634 
License,  26,  632 

Must  state  essential  facts,  26,  636 
Order  of  court,  2  6 ,  635 
Prescriptive  right,  26,  635 
Public  officers,  26,  638 
Res  adjudicata,  26,  635 
Right  of  way,  2  6 ,  635 
Separate  acts  of  trespass,  2  6 ,  639 
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Title  in  third  part}',  26,  634 
Warrants,  26,  635 
Unnecessary  averments,  26,  640 
Rejoinder,  26,643 
Examples,  26,  644 
In  general,  26,  643 
Beplication,  26,  640 

Admission  of  plea  by  replication,  26, 

643 

Ambiguity,  26,  643 

Demurrer,  26,  642 

Duplicity,  26,  642 

In  general,  26,  640 

Liberum  tenementum,  26,  643 

Materiality  of  issue,  26,  641 

Repleader,  26,  642 

Replication  de  injuria,  26,  643 

Uncertainty,  26,  642 

What  must  be  answered,  26,  640 
Replication  de  injuria,  1 8 ,  546 
Trespass  to  Try  Title,  26,  688 

Admitting  ])laintiff's  title,  26,  689 

Affirmative  relief,  26,  689 

Allegata  and  probata,  26,  689 

Answer,  26,  689 

Declaration,  26,688 

Denying  title,  26,  690 

Description  of  land,  26,  688 

Form    of    trespass  q  u  a  r  e   clausum 
fregit,  26,  689 

How  title  is  obtained,  26,  689 

Improvements,  26,  690 

Objections  to  declaration,  26,  688 

Plea,  26,  689 
Pleas,  see  infra.  Pleading. 
Pledge  and  collateral  security,  2  6 ,  609, 610 
Possession,  26,  600 

As  to  who  may  maintain  trespass  as  to 

personalty,  see   infra.  As   TO  Per- 
sonalty. 
Declaration,  2  6 ,  626 . 

Allegation  ot  ownership,  26,  626 

Cured  by  verdict,  2  6 ,  627 

De  bonis  asportatis,  26,  627 

Following  statute,  26,  627 

In  general,  26,  626 

Necessity  of  allegation,  26,  626     , 

Sufficiency,  2  6,  626,  627 
Entry   under  right   of  possession,  26, 

600 
Entry  under  title,  26,  600 
Evidence,  26,  656,  670 

Examples,  26,  656,  657 

Occupancy  of  prior  tenant,  26,  657 

Possession  and  title,  26,  656 

Question  for  jury,  25,  657 

Right  against  intruder,  26,  656 
Right  of  possession,  26,  600 
Title,  26,  600 
Verdict,  26,  680 
Possession  With  and  Without  Title,  26,  580 
Actual  Possession,  26,  582 

Bona  fide,  26,  582 

Illegally  acquired,  26,  584 

Mere  possession,  26,  583 

Possession  unnecessary,  26,  583 

Sufficiency,  26,  582 
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Time  of  possession,  26,  584 
Tortious  possession,  26,  582 
What    title   or    possession    must   be 
shown   to   maintain  trespass,   26, 
582 

By  conveyance  or  writing,  26,  5S7 

Colonization,  26,  588 

Constructive  Possession,  26,  584 
Definition,  26,  584 
Possession  of  a  part,  26,  584 
Right  to  maintain  action,  26,  584 
What  is  not  constructive  possession, 
26,  584 

Equitable  rights,  26,  590 

Exclusive  possession,  26,  581 

Grant,  26,  588 

In  general,  26,  580 

Possession  of  part  of  tract  of  land,  26, 

Possession  of  tenant  the  possession  of 

landlord,  26,  586 
Possession  under  color  of  title,  26,  586 
Possession  without  title,  26,  586 
Preemption,  26,  588 
Prescription,  26,  588 
Right  of  action,  26,  581 
Right  of  possession,  26,  584 
Rights  acquired  by  custom,  26,  590 
Title  without  possession,  26,  584 
Under  contract,  26,  588 
Under  execution  laws,  2  6,  589 
What  is  possession,  26,  580 
What  is  right  of  possession,  26,  585 

Prescription,  26,  588 

Presumptions,  26,  659 

Private  House,  2  6 ,  590 

Breaking  inner  doors,  26,  591 
Execution  of  civil  process,  26,  590 
Forcible  entry,  2  6 ,  590 
House   occupied  by  two  parties,    29, 

591 
Sheriff  as  trespasser,  26,  590 
What  amounts  to  a  breaking,  26,  591 

Private  ways,  19,  110;  26,  592 

Prof  is,  see  infra,  Trespass  for  Mesne 
Profits. 

Property  Subject  to  Trespass,  see  infra, 
As  to  Personalty. 
See  Real  Property. 

Public  house,  26,  591 

Public  lands,  19,  310 

Public  necessity,  26,  600 

Purchaser,  i  2 ,  663 

^uare  clausum  fregit,  see  infra.  Tres- 
pass ;  Quare  Clausum  Fregit. 

Questions  of  Law  and  Fact 
Possession,  26,  657 
Weight  of  testimony,  26,  663 

Railroads 

By    abutting    owner    where    ordinary 

railroad  is  laid  in  street,  23,  1093 
Railroad    entering    upon    land    over 
which  it  has  not   acquired   right  of 
way,  19,  840 

Railroad' s  liability  for  injuries  to  tres- 
passers, see  Railroads. 

Ratification,  26,  576 
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TRESPASS— Co«ifV 
Real  Property,  26,  580 

See  infra,  BOUNDARIES  ;  Execution; 
Fences;  Highways;  Lateral  and 
Subjacent   Support;  Possession 
W[TH  and  Without  Title;   Pri- 
vate   House;    Private    Ways; 
Public  House;  Title. 
Receipt  of  goods  from  trespasser,  see  in- 
fra, As  to  Personalty. 
Receiptor,  26,  612 
Rejoinder,  see  infra.  Pleading. 
Remedies,  26,  613 

Sec    infra.    Action    on  Trespass  ; 
Criminal     Trespass;     Trespass 
De  Bonis  Asportatis  ;  Trespass 
for   Mesne    Profits;    Trespass 
Vi  ET  Armis  ;  Trover. 
See  Forcible  Entry  and  Detainer; 
Trespass  on  the  Case;  Trover. 
Trespass  quare  clausum  f regit,  26,  615 
Repleader,  26,  642 
Replication,  see  infra,  Pleading. 
Replication  de  injuria,  26,  643 
Res  Judicata,  2  i,  238;  26,  635 
Ejectment,  2  i ,  245 
Replevin  and  trespass,  2  i ,  238 
Title,  21,  197 

Trespass  and  contempt,  2  i ,  238 
Trover  and  trespass,  2  i ,  238 
Whether  Action  Against  One  Joint  Tort- 
Feasor  Bars  Action  Against  the  Others, 

21.  153 

Limit  of  separate  judgments  in  joint 

torts,  21,  154 
Plaintiflf's  right  of  election,  21,  153 
Rule  in  England,  21,  153 
Rule  in  United  States,  21,  153 
Satisfaction,  21,  154 
Whether  action  against  one  is  bar  to 

action  against  the  other,  21,  153 
Whether  jointly  and  severally  liable, 

21,153 
Right  of  viay,  26,  635 
Rights  in  Realty  Which  May  Be  the  Subjects 
of  Trespass,  26,  580 
See  infra,  Boundaries;  Execution; 
Fences;     Highways;      Lateral 
and    Subjacent    Support;    Pos- 
session With  and  Without  Ti- 
tle;   Private    House;    Private 
Ways;  Public  House;  Title. 
Self-Defense 

Right  of  trespassers,  g,  603 
Service  of  Process,  26,  590,  613,  614 
See    infra,    Entry    on    Another's 

Land. 
Breaking  inner  doors,  26,  951 
By  sheriff,  2  6 ,  590 

Damages  for  malicious  abuse  of  proc- 
ess, 26,  678 
Evidence  as  to  protection  by  process, 

26,  649 
Evidence  as  to  regularity  and  validity 

of  process,  26,  649 
Forcible  entry  of  private  house,  26, 

590 


House  occupied  by  two  families,  26, 

591 

Removing  goods  to   another's   house, 
26,590 

What  amounts  to  a  breaking,  26,  591 
Set-oif,    recoupment,  and    counterclaim, 

2  2 ,  240 
Sheriffs,  26,  612 
Sheriffs  deeds,  26,  587 
State 

Entry  under  authority  of,  26,  599 

Trespass  to  try  title,  26,  687 
Stoppage  in  transitu,  2,  855,  23,  926 
Street  Railways 

By    abutting    owner    where    ordinary 
railroad  is  laid  in  street,  23,  1093 
Streets  and  Sidewalks 

Officer  laying  out  street  as  trespasser, 

24,32 
Whether  abutter  may  maintain,  24,  38 
Support  of  adjacent  soil,  see  infra.  Lat- 
eral AND  Subjacent  Support. 
Survival  of  action  for  trespass,  7,  265 
Taxation 
Against  Tax  Officer,  2  5 ,  477 
Assessment,  25,  477 
Assessor's    want    of   authority,   25, 

477 
Entering   persons   not   liable   to    be 

taxed,  25,477 
Examples,  2  5 ,  477,  478 
Excessive  assessment,  25,  477 
For  action  against  collector,  25,  478 
In  general,  25,  477 
Overvaluation,  2  5  ,  478 
Uncertified  roll,  25,  478 
Tax  deeds,  26,  587 
Tenancy  at  will,  i  2,  674 
Tenancy  from  year  to  year,  12,  678 
Timber,  see  Trees. 

Damages,  26,  676 
Time 

Allegation    as     to     time,    see     infra, 
Pleading. 
Time  of  trespass,  2.6,  668 
Title,  see  infra.  Entry  ;  Possession. 
Evidence,  26,655,670 
In  third  party,  26,  634 
Prima  facie  evidence  of  title,  26,  661 
To  Property  Taken,  1 5 ,  347 

Effect  of  judgment  against  defend- 
ant, I  5 ,  347 
Relation  back  of  title  in  defendant, 

15,347 
Relation  back  to  period  of  conver- 
sion, I  5 ,  347 
Satisfaction  of  judgment  by  defend- 
ant, 1 5 ,  347 
Verdict,  26,  679 
Witliout  possession,  26,  584 
Tortious  possession,  see  «»/>■«,  Posses- 
sion. 
Treble  damages,  26,  678 
Trees,  26,  559 
See  Trees. 

Cutting  down  tree  near  boundary  line, 
2  6,559 
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Cutting  trees  in  highway,  9,375',  26, 
S6i 

Damages,  26,  563 

Gathering  fruit,  26,  559 

Trees  in  highways  and  streets,  9,  375; 
26,  561 

Trespass  quaere  clausunn,  26,  566 
Trespass  De  Bonis  Asportatls,  2  6 ,  622 

Declaration,  possession,  26,627 

Trover  and  replevin,  26,  622 

When  the  action  lies,  26,  622 
Trespasser  ab  initio,  26,  598 
Trespassers 

Assault  upon,  1,  798 

Injunctions,  2,  257 
Trespass  for  Mesne  Profits,  26,  616 

Conclusiveness   of  judgment  in  eject- 
ment, 26,  616 

Defense,  26,  617 

Definition,  26,616 

Improvements,  26,  617 

Necessity  of  judgment  in  ejectment,  26, 
616 

What  plaintiff  entitled  to,  25,  616 
Trespassing  Animals,  i,  576;  26,  606,  613, 

614 

Diseased  cattle,  i,  586 

Liability   of   owner   for   injury'  by,   i, 
578 

Necessity  of  inclosure  at  common  law, 
I.  576 

Necessity   of  keeping   animals  within 
inclosure,  i,  576 

Uninclosed  lands,  injuries  to  by,  i ,  576 

What  is  a  trespass,  i,  578 

Who  is  liable  for,  i ,  580 
Trespass  on  the  case  distinguished  from, 

26,  573.699 
Trespass  Quare  Clausum  Fregit,  26,  615 

Corporations,  26,616 

Cotenants,  11,  11 24,  1139 

Definition,  26,  615 

Description  of  close,  26,  615 

Gist  of  the  action,  26,  616 

Joinder,  1 1,  1139 

Landlord  and  tenant,  i  2 ,  720 

Of  legal  action,  i,  iB^f 

Res  judicata,  2  i ,  244 

Survival   of  action   for  trespass  quare 
clausum,  7,  266 
Trespass  to  Try  Title,  11,  11 24;  26,  684 

Adverse  title,  26,  686 

By  one  in  possession,  26,  685 

Defenses,  26,  686 

Description  of  premises,  26,  686 

Equitable  title,  26,  685 

Evidence,  26,  691 

Admissibility,  26,  691 
Burden  of  proof,  2  6 ,  692 
Conflicting  surveys,  26,  693 
Evidence  held  admissible,~2  6,  691 
Weight  and  sufficiency,  26,  692 

Grounds  of  the  action,  26,  684 

Injury  must  be  shown,  26,  684 

Instructions,  26,693 

Judgment,  26,  693 

Measure  of  damages,  26,  693 
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Nature  of  the  action,  26,  684 
Parties,  26,  687 

Party  having  interest  in  land,  26,  687 
Plaintiff"  recovering  on  the  strength  of 

his  title,  26,  685 
Pleading,  26,  6SS 

Admitting  plaintiff's  title,  26,689 

Affirmative  relief,  26,  689 

Allegata  and  probata,  26,  689 

Answer,  26,  689 

Declaration,  26,  688 

Denying  title,  2  6 ,  690 

Description  of  land,  26,  688 

Form    of     trespass    quare     clausum 
fregit,  26,  689 

How  title  is  obtained,  26,  689 

Improvements,  26,  690 

Objections  to  declaration,  26,  688 

Plea,  26,  689 
Prima  facie  title,  26,  686 
Right  of  owner  to  defend,  26,  687 
State,  26,  687 

Tenants  in  common,  26,  687 
Title  to  maintain,  26,  685 
Verdict,  28,  298,  299 
Who  may  bring  the  action,  26,  687 
Trespass  Vi  et  Armls,  26,  617 
Illustrations,  26,617 
In  general,  26,  617 
When  action  lies,  26,  617 
Trover  Compared  With 

In   obtaming   possession  of   property, 

26,  739 
Title  to  Maintain  Trover,  2  6 ,  762 

Effect  of  showing  title  in  third  part^', 
26,  764 

Examples,  26,  762-765 

Gist  of  action  of  trover,  26,  763 

One   action  founded    on    possession 
and  other  on  property,  26,  763,764 

Plaintiff  in  possession  of   property, 
26,  764 

Title  acquired  by  relation,  26,  763 

When  trover  and  trespass  compared, 
26,  762 

Whether  trespass  lies  from  every  act 
of  conversion,  26,  763 
United  States 

Entry  under  authority  of,  26,  599 
Unlawful  act,  both  parties  engaged  in, 

26,  574 
Usages  and  Customs,  27,  903 
Examples,  27,  903,  904 
In  general,  27,  903 
Usages   in   respect  to   trespasses,   27,, 

903 
Usage  to  show  that  act  was  not  tres- 
pass, 2  7 ,  903 
Variance,  26,  670 
Vendor  and  purchaser,  26,  588 
Vendor's  liability  in,  for  retaking  goods, 

3,434 
Venue,  26,  627 
Verdict,  26,  680 
As  to  Joint  Trespassers,  26,  682 
Acquittal  of  part,  26,  682 
Assessment  of  damages,  26,  683 
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TRESPASS— CoM^V 
Verdict — Confd 

As  to  Joint  Trespassers — Confd 
Co-trespasser  as  witness,  26,  683 
Discrimination  in  assessing  damages, 

26,  682 
General  verdict  for  plaintiff,  26,  682 
Joinder,  26,  682 
More  than  satisfaction,  26,  683 
Separate  verdicts,  26,  683 
Certainty,  26,  680 
Clearness,  26,  6S0 
Conclusiveness   as   to   possession,  26, 

680 
Curing  evidence,  26,  681 
Examples,  26,  6S0-682 
Responsiveness  of  verdict  to  issue,  2  8 , 
284 
Vi  et  armis,  see  infra.  Trespass  Vi  et 

Armis. 
Waiver,  26,  580 
Warrant,  26,,  635 
Waste,  see  Waste. 
Waste  distinguished  from,  28,  867 
Whether  local  or  transitory  actions,  1, 

184/ 
Who  May  Bring  Action 
Depositary,  5,  576 
Who  may  mauitain  trespass,  see   infra. 

As  TO  Personalty. 
Words,  26,  573 

Abusive  words,  26,  574 

Admissibility  of  evidence,  26,  672 

Evidence,  26,  672 

Evidence  as  to  motive,  26,  651 

Mere  words,  26,  574 

Tending  toward  breach  of  peace,  26, 

TREslji^SS  ON  THE  CASE,  26,  694 

See    Assumpsit;    Seduction;    Tres- 
pass ;  Trover. 

Agency,  26,  705 

Animals,  26,  706 

Assumpsit,  26,  706 

Attorney  and  client,  26,  707 

Common  carriers,  26,  608 

"Consequential,"  26,700         ' 

Criminal  conspiracy,  26,  702 

Definition,  26,  694 

Forgery,  26,  699 

General  issue,  18,  522 

Health,  26,  702 

History  of  the  Action,  z6,  695 

Adapted  to  private  wrong,  26,  697 
Breach  of  contract,  z6,  697 
Conversion  of  personal  property,  26, 

698 
Early  common  law,  2  6 ,  695 
Examples,  26,  695-699 
In  general,  26,  695 
Negligent  performance,  26,  698 
Non-performance  of  contract,  26,  697 

"Immediate,"  26,  700 

Joinder  with  covenant,  1 1,  994 

Joinder  with  debt,  1 1 ,  994 

Joinder  with  trespass,  1 1,  994 
cinder  with  trover,  1 1,  994 
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Joint  tenants  and  tenants  in  common,  1 1 , 

1125 
Libel  and  slander,  26,  702 
Malicious  prosecution,  26,705 
Master  and  servant,  26,  706 
Modem  Changes  and  Substitutes,  26,  709 
In  Alabama,  26,  709 
In  Delaware,  26,  70-3 
In  England,  26,  709 
In  Florida,  26,  709 
In  Illinois,  26,  709 
In  Maine,  26,  709 
In  Maryland,  26,  709 
In  Massachusetts,  26,  709 
In  Michigan,   26,709 
In  Mississippi,  26,  709 
In  New  Hampshire,  26,  709 
In  New  Jersey,  26,  709 
In  New  Mexico,  26,  709 
In  Pennsylvania,  26,  709 
In  Rhode  Island,  26,  709 
In  Tennessee,  26,  709 
In  Virginia,  26,  709 
In  West  Virginia,  26,  709 
Nuisances,  16,978;  26,  705 
Pleading,  26,  708 

General  Issue,  i  8 ,  522,  534 
After  Hilary  Kules,  i  8,  535 

Application  of  the  rule,  i  8, 535, 536 
.Breach  of  duty,  18,  537 
Easement,  i  8,  538 
Effect  of  the  rules,  i  8,  535,  536 
Inducement,  18,  536 
Injuries  to  personal  property,  i  8, 

537 
Injuries  to    real  property,  18,  537 
Injury  to  the  person,  i  8,  536 
Libel  and  slander,  18,  537 

At  common  law,  18,  534 

Defenses  by  way  of  confession   and 
avoidance,  i  8,  534 

Distinction  between  trespass  and  on 
the  case,  1 8 ,  534 

Jurisdiction  in  libel  and  slander,  18, 

S3S 
Libel  and^Slander,  1 8,  535 

Necessity    of  pleading    specially, 
18,  535 

Privileged  communication,  18,  535 
License,  i  8,  534 
Malice,  i  8,  535 
Matters  in  denial,  i  8,  534 
Plaintiff  must  prove  whole  case,  i  8, 

534 

Replication  de  injuria,  i  8,  546 
Practice,  26,  708 
Process,  26,  704 
Public  officers,  26,  704 
Seduction,  26,  702 
Service  of  process,  2  6 ,  704 
Set-off,  22,  240 
Taxation 

Against  tax  officers,  2  5,  478 

Examples   of  when  case  will  lie,  25, 
478 
Trespass  distinguished  from,  26,  573,699 
Trespass  with  assumpsit,  1 1 ,  993 
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Waste,  2  8 ,  908 

As  to  farties  to  actions,  see  Waste. 

History,  28,  908,  909 

In  general,  2  8 ,  908 

Permissive  waste,  28,  909 

When  and  by  Whom  Maintainable,  28, 

908 

At  common  law,  28,  909 

Examples,  28,  909,  910 

In  general,  28,  909,  910 

Person  in  remainder  for  life  or  years, 
28,  910 

Possession,  28,  910 
When  the  action  lies,  28,  908,  909 
Where  It  Lies,  26,  699 

Abuse  of  legal  process,  26,  704 

Agency,  26,  705 

Animals,  26,  706 

Attorneys  at  law,  26,  707 

Breach  of  contract,  26,  706 

Breach    of   contract  under   seal,    26, 

699 
Common  carriers,  26,  708 
Conspiracy  to  defame,  26,  702 
Distinction  between  trespass  and  case, 

2  6 ,  699 
Duty  imposed  by  law,  26,  707 
Estates  in  reversion,  26,  703 
Examples,  26,  699-708 
Forcible  acts,  2  6 ,  701 
Forgery,  26,699 
Fraudulent  acts,  26,  701 
Immediate  and  consequential,  26,  700 
Incorporeal  injuries,  26,  703 
In  general,  26,  699 
Injuries  to  health,  26,  702 
Injuries  to  real  estate,  26,  703 
Intent,  26,  700 
Libel  and  slander,  26,  702 
Malicious  prosecution,  26,  705 
Master  and  servant,  26,  706 
Negligent  acts,  26,  701 
Negligent  performance,  26,  707 
Nuisances,  26,  705 
Personal  injuries,  26,  702 
Public  officers,  26,  704 
Resistance  of  process,  26,  705 
Sale  of  land,  26,  702 
Seduction,  26,  702 
Where  assumpsit  would  lie,  26,  706 
Wilful  act,  26,  701 
Wrongful  act,  26,  701 
TRIAL,  26,710 

See  Attorney  and  Client;  Bill  op 
Exceptions;  Change  of  Venue; 
Directing  Verdict;  District  At- 
torney; Instructions;  Interpre- 
ter; New  Trial;  Nonsuit;  Open 
AND  Close;  Production  of  Docu- 
ments ;  Questions  of  Law  and 
Fact;  Reasonable  Doubt;  Stay 
of  Proceedings  ;  View. 
Appearance 

For  judgment  by  default,   see    De- 
fault. 
As  to  inspection  in  court,  see  View. 
As  to  inspection  of  person,  see  View. 
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Partition,  see  Partition. 

Admiralty  trial,  i ,  203 

"  Before  trial,"   2,  162 

Course  of  the  trial,  4,  446 

Final  trial,  7,  965 

For  the  conduct  of  a  trial  in  criminal 

cases,  see  Criminal  Procedure. 
Inspection  of  person,  7,  507 
Liability  of  county  for  attorney's  services 
•  when  appointed  by  court  to  defend  a 
prisoner,  4,  367 
Modes  of  Trial 

Enumeration,  18,  470 
Trial  by  witnesses,  i  8 ,  471 
Wager  of  battle,  18,  471 
Wager  of  law,  18,471 
On  trial,  17,  188 
Reading  books  to  jury,  2,  467m 
Upon  dies  non  juridicus,  5,  87 
TRIMMINGS,  26,  710 
TROOPS,  see  Military  Law;   Militia. 
TROUBLE,  26,  710 
TROVER,  4,  104;  26,  711 
See  generally.  Recaption. 
See  Trespass  on  the  Case. 
Absolute  and  special  property  compared, 
see      infra.      Title     to     Maintain 
Trover. 
Accession 
Measure  of  Damages  as  Affected  by  Ac- 
cession, 26,  829 
Coal,  26,833 

Confusion  of  goods,  26,  834 
Co-owners,  26,  830 
Defendant  acting  in   bad   faith,  26, 

829 
Defendant    acting   maliciously,    26, 

829 
Defendant   a    purchaser    without    a 

notice,  26,  835 
Defendant's   labor   prior  to  conver- 
sion, 26,  829 
Goods   manufactured    upon    shares, 

26,  830 
Goods  transported  to  another   place, 

2  6 ,  830 
Increase    after  time    of  conversion, 

26,  829 
Increase   by   act   of  defendant,   26, 

829 
Logs,  26,  833 
Ore,  z6,  833 
Severed  portions   of  the  realty,  26, 

830,832 
Value  immediately   after  severance, 
26,  834 
Admissions,  26,  814,  815 
Adverse  Possession 

Severed  portions  of  realty,  26,  777 
Whether  adverse  possessor  may  main- 
tain trover,  26,  746 
Agency 
Agent's  Liability,  26, 782 

Acting  under  direction  of  principal, 

26,  779 
Acting  within  scope  of  authority,  26, 
784 
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TROVER— Co«!!'rf 
Agency — Cont'd 
Agent's  Liability — Cont'd 

Agent    detaining    goods     of     third 

party,  26,  779 
Examples,  26,782-784 
How  far  agent's   ignorance  excuses 

him,  26,  720,  723,  779 
Investing   money    in  his  own  name, 

26,783 
Misapplication  of  profits  of  sale,  26, 

783 
Misuse  of  authority,  26,  782,  783 
Selling  under  fixed  price,  26,  783 
Conversion  by  detention,  26,  728 
Dealing  in   goods  at  request  of  person, 
in  the  bona  fide  belief  that  custodian 
is  true  owner,  26,  722 
Detention  by  agent,  26,  728 
How    far    defendant's     ignorance    of 
plaintiff's  rights  a  defense,  26,  720- 
722 
Answer,  see  infra,  Plea   or   Answer. 
Apfropriaiion  to  plaintiff^s  use,  see  in- 
fra. Mitigation  of  Damages. 
Assignees,  26,  746 
Assumpsit 

Election,  see  infra.  Election. 
Auctions  and  Auctioneers 

Liability  of  auctioneer,  26,  780 
Bail 

In'  actions  for,  -z,  36 
Bailment 

Absolute  and  special  property,  26, 760- 

762 
Action  liy  Bailee,  26,  754,  761,  762 
Bailee's  right  in  general,  2  6,  754 
Carrier,  26,  755 
Either  bailee  or  bailor,  26,  755 
Gratuitous  bailment,  26,  754,  755 
Judgment  by  one  as  bar  to  action  by 

another,  26,  755 
Warehousemen,  26,  755 
Where  owner  has   parted   with   his 
right  to  possession,  26,  755 
Bailee's  wrongful  possession,  2,  58 
By  Bailee,  4,  112;  5,  5282'* 

Entitled  to  possession  against  bailor, 
2,  61 
By  Bailor 

Against  third  person,  2,  60 
Bankruptcy 

W  hether  bankrupt  may  maintain  trover 
26,  760 
BlUs  and  Notes,  2  6 ,  767 

By  payee  against  maker,  26,  770 
Lost  papers,  13,  1146 
Measure  of  Damages,  26,  S45 
Examples,  26,846,847 
Face  value  with  interest,  26,  845 
Insolvency  of  obligor,  26,  846 
Maker  setting  up  his  own  insolvency, 

26,  846 
Nominal  damages  upon  surrender  of 
note,  26,  846 
Note  on  which  judgment  has  been  re- 
covered, 26,  770 
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Paid  note,  2  6 ,  770 
Trover  by  maker  of  note,  26,  769 
Trover  for  bill  of  exchange,  26,  768 
Trover  for  promissorj'  note,  26,  767 
Bonds,  26,  769,  808 
Burden  of  Proof,  26,  812 

Original  tortious  taking,  26,  813 
Quantity  and  quality  of  goods,  26,813 
Reasonable  doubt,  26,  813 
To  show  conversion,  26,  813 
Upon  the  defendant,  26,  813 
Upon  the  plaintiff,  26,  813 
Carriers  of  Goods,  26,  755 
Carrier's  lien,  8,  978 
Liability  of  carrier  in  trover,  26,  7S1 
Measure  of  damages,  26,  823 
Chattel  Mortgages 
Action  By  Mortgagee,  2  6 ,  757 

Action  against  mortgagor,  26,  758 

Action  against  third  party,  26,  758 

Demand  and  refusal,  26,  758 

In  general,  26,  757 

Mortgagee  who  has  not  foreclosed, 

26,  7S7 
Mortgagee  who  never  had  possession, 

2  6,757 
Senior  and  junior  mortgagee,  26,758 
Measure  of  damages  against  stranger, 

26,  821 
Measure    of    damages    of     mortgagee 

against  mortgagor,  26,  823 
Measure    of    damages    of    mortgagor 

against  mortgagee,  26,  823 
Mortgagee's  liability  in  trover,  26,  7S4 
Coal,  26,  777 
Complaint,  see  infra.  Declaration  or 

Complaint. 
Confusion  of  Goods 

Measure  of  damages,  26,  835 
Consignees,  26,  745 
Conversion,  4,  104;  26,  714 
See  generally.  Recaption. 
See  infra.  Who  Liable  in  Trover. 
Arising  from  Contract,  26,  724 
Illegal  contract,  26,  725 
Infants,  26,  725 
In  general,  26,724 
Lessor  and  lessee,  26,  725 
Right  to  sue  ex  contractu,  26,  724 
By  bailee,  2,  58  ;   4,  112  ;   5,  5282:^* 
By  depositary,  5,  578 
By  Detention,  26,  726 

Agents  of  defendant,  26.  728 
Claim  of  right  by  defendant,  26,  726 
Demand  and  Refusal  Evidence  of  Con- 
version, 4,  115;  26,  728 
Examples,  26,  728,  729 
In  general,  26,  728 
When  demand  necessary,  26,  729 
Demand  not  a  waiver  of  actual  con- 
version, 26,  731 
Detention  by  co-owner,  26,  727 
Detention  under  a  lien,  26,  727 
Examples,  26,  726-728 
In  general,  26,  726 
Mere  detention  alone,  26,  726 
Property  in  custodia  legis,  26,  730 
Vol.  II. 


Trover. 


INDEX-DIGEST. 


Trover. 


Property  must  be  in  defendant's  pos- 
session, 26,  729 
Refusal  to  pay  over  money,  26,  727 
Tender   subsequent  to  demand  and 
refusal,  26,  731 
By  Purohase,  26,  731,  780 
Bona  fide  purchaser,  26,  731 
No  notice  of  real  owner's  rights,  26, 

Separate  or  joint  suit,  26,  733 

Vendee's  position  no  better  than  ven- 
dor's, 26,733 

Vendor's  title  derived  through  con- 
version, 26,  732 

Vendor's  title  derived  through  theft, 
26,  732 

Vendor's  title  derived  through  tres- 
pass, 26,  732 

Vendor's    title   unlawfully   derived, 
26,  732 
By  Taking,  2  6 ,  733 

Conversion  Distinguished  from  Tres- 
pass, 4,  105;  26,  735 
Act   inconsistent  with   owner's 

right,  26,  736 
Examples,  26,  735-737 
In  general,   26,  725 
Intention  of  wrongdoer,  26,  735 
Suing  in   trespass   as  conversion, 
26,  737 

Examples,  26,  733-735 

Generally,  26,  733 

Intention,  26,  735-737 

Mere  transfer  of  document  of  title, 
26,738 

Taking  by  duress  or  fraud,  26,  739 

Taking  Possession  of  Premises  Upon 
Which  Goods  Deposited,  26,  738 
Bare  entry,  26,  738 
Intention  question  for  jur3',  2  6,  738 
What  amounts  to  conversion,  26, 

738 
Title  which  defendant   must  assert, 

26,734 
Under  legal  process,  26,  734 
What  constitutes  taking,  26,  733 
Whether  taking  must  be  actual,  26, 

737 
By  Wrongful  Use  or  Disposition,  26,  741 
Alienation  of  a  part,  26,  743 
Change  in  nature  of  securities, 2  6,  743 
Conversion  by  carrier,  26,  742 
Examples,  26,  741-744 
In  general,  26,  741 
Intention  of  wrongdoer,  26,  742 
Life  interest  in  chattels,  26,  743,744 
Pledging  property,  26,  742 
Qualified  bailee,  26,  741 
Sale  by  mortgagee  of  personal  prop- 
erty before  condition  broken,  26, 

743 
Several  chattels,  26,  743 
Corporation's  liability  for,  4,  256 
Demand,  4,  115;  26,  728 
Deposit,  5i  579 

When  not  necessary  against  deposi- 
tary, 5 ,  579 
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Destruction  of  Property  In  Case  of  Peril, 

26,  716 

When  Destruction  of  Property  Justified, 
26,  716 

See   Fire    Department;    Gen- 
eral Average;  Jettison. 
Elements  of  conversion,  26,  714 
Examples,  26,  714-717 
Honesty  of  motive,  26,  716 
How  far  Defendant's  Ignorance  of  Plain- 
tiff's Bights  a  Defense,  26,  720 
Agent  assisting  in  a  wrongful  trans- 
fer of  title,  2  6,  722 
Agent    justifying     under    authority 

from  principal,  26,  720 
Agents  and  servants,  26,  720 
Bailments,  26,  722 
Dealing   with    goods   at   request   of 
party  having  actual  custody,   26, 
722 
Examples,  26,  720-723 
In  general,  26,  720 
Intention  to  preserve  goods  for  owner, 

26,  716 
Must  be  a  Misfeasance,  26,  717 

Destruction  through  negligence,  26, 

717 
Examples,  26,  717-719 
Overt  act,  26,  717 

Refusal  to  transfer  property,  26,  717 
Pledge,  18,655,  729 
Subjects     of    conversion,    see    infra. 

Subjects  of  Conversion. 
What  amounts  to,  5 ,  5281^ 
What  Constitutes,  26,  714 

By  express  companies,  7,  575 
Evidence   of    conversion,    5,    5282'^ 

5280" 
Instances    of    conversion,  5,  528?'*, 

528^'« 
Mere  neglect  to  deliver,  5,  526^" 
Refusal  to  deliver  building,  5,  528^" 
Subjects  of  Conversion 
Buildings,  5,  528^'^ 
Whether  Advantage  to  Defendant  Is   a 
Test,  26,  723 

Asserting  antagonistic  title.  26,  724 
Assertion  of  title,  26,  724 
Defendant's  possession,  26,  723 
Denial  of  plaintiff's  right,  26,  724 
In  general,  26,  723 
Corporations 

Liability  of  officers  or  of  corporations, 
26,779 
Crops,  26,  776 

Damages,  see  infra.  Measure  of  Dam- 
ages; Mitigation  of  Damages. 
Declaration  or  Complaint,  4,  iig;  26,801, 
814,815 
Allegation  of  Finding,  26,  713 

Abolition,  26,  713 
Averment,  4,  119 

Of  a  legal  conclusion,  26,  803 

Of  conversion,  26,  801 

Of  manner  of  conversion,  26,  804 

Of  ownership,  26,  801 

Of  plaintiff's  title,  26,  804 

Vol.  II. 


Trover. 


INDEX-DIGEST. 


1io\ei. 


TROYER—Coni'd 
Declaration  or  Complaint — Contd 
Averment —  Con  t'd 

Of  possession,  26,  801 
Of  special  damages,  25,  850 
Of  time  of  conversion,  26,  806 
Of  wrongful  taking,  26,  801 
Claim  of  damages,  26,  806 
Cure  of  omissions,  26,  807 
Demand  and  refusal,  26,  807 
Description  of  tlie  Property,  4,  119;  26, 
804 

Bank  bills,  26,  806 
Bonds,  2  6,  806 
Certainty,  26,  804 
Examples,  26,  804-806 
General  description,  26,  804 
Notes,  26,  806 
Execution  against  the  person,  26,803 
Joinder  of  counts,  26,  807 
Material  averments,  4,  119;   26,  801 
Possession  in  defendant,  26,  803 
Special  damages,  26,  806 
Value  of  the  property,  26,  806 
Venue,  26,  807 
Deeds,  26,  769 

Measure  of  damage,  26,  847 
Definition,  26,712 
Delivering  after  notice  that  bailor  is  not 

true  owner,  2,  62 
Demand,  4,  115;  5,  579;   26,  728 

Examples,  4,  115;  5,  579;  26,  728,  729 
In  general,  4,  115;  5,  579;   26,  728 
Tender  subsequent  to  demand  and  re- 
fusal, 26,  731 
When  demand  necessary,  26,  729 
Derelict  goods,  26,  765 
Detention,  see  infra.  Conversion. 
Distingulslied  from  Replevin,  4,  105;  20, 

1045 

Damages,  20,  1045 
Recovery,  20,  1045 
Specific  property',  20,  1045 
Duress 

In    obtaining  possession   of  property, 
z6,  739 
Effect  of  offer  to   return   subsequent  to 

demand,  5,  5280" 
Election 

Between  trover  and  detinue,  5,  656 
Choice  between  trover  and  assumpsit, 

26,  798 
Effect  of,  26,  799 

Demand  of  payment,  26,  800,  801 
Finality,  26,  799 

What  constitutes  election,   26,  799^ 
801 
Infancy  of  defendant,  26,  798 
Joinder  of  tenants  in  common,  26,  799 
Set-off,  26,  798 
Statute  of  limitations,  26,  798 
Suing  joint  trespassers  jointly,  26,  799 
When  Tort  May  Be  Waived,  26,  792 
Alleging  waiver  in  declaration,  26, 

798 
Assumpsit   against  executor  or   ad- 
ministrator, 26,  79S 
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Death  of  wrongdoer,  26,  795 
Examples,  26,792-798 
Fraudulent  sale,  26,  795 
Proceeds  of  sale  of  stolen  goods,  2  6 , 

794 
Proper  count,  26,  795 
Recovery  for  use  of  chattel,  26,  794 
Right  to  assume  assumpsit,  26,  792 
Sale  on  credit  induced  \>y  fraud,  26, 

796 
Tenant  in  common,  26,  794 
What  amount  may  be  recovered,  26, 

795 
Where  defendant  has  disposed  of  the 

property,  26,  792 
Where  defendant  has  sold  the  prop- 
erty, 26,  792 
Where  defendant  still  retains  posses- 
sion of  property,  26,  792 
Evidence,  see  infra.  Burden  of  Proof. 
Proof  of  Title  or  Possession,  26,  813 
Admissions,  26,  814,  815 
Bill  of  sale,  26,  814 
By  plaintiffs,  26,  813 
Chattel  mortgage,  26,  814 
Declarations,  26,  814 
Examples,  26,  813,  815 
In  general,  26,  813 
Oral  sale,  26,  814 
Ownership  of  lands,  26,  814 
Plaintiff  testifying  as  to  his  posses- 
sion, 26,  814 
Written  evidence,  26,  813 
Executors  and  Administrators,  7,  247,  363; 
18,  528;  26,  752 
By  Executors  and  Administrators,  7 ,  247 

Before  probate,  7,  192,  195 
Election  between  assumpsit  and  trover, 
26,  79S 
Exemplary  damages,  26,  850 
Finders  of  lost  property,  2  5 ,  759 
Fixtures,  8,  64;  26,  774 
Fluctuating  value,  see   infra.  Measure 

OF  Damages. 
Fraud 

In   obtaining   possession   of  property', 
z6,  739 
Prauduleut  Sales 

Election  between  trover  and  assumpsit, 

26,  795 
Liability  of  Fraudulent  Vendee,  26,  785 
Examples,  26,  785-787 
False    representations   as   to   credit, 

26,  785 
Property  passing   to   bona  fide  pur- 
chaser, 26,  786 
Right    of    true    owner    to   maintain 
trover,  26,  785 
'    Sub- vendee  with  notice  of  fraud,  26, 
7S6 
General  Issue,  1 8,  522 

See  infra.  Pleading. 
Growing  crops,  26,  776 
History  of  the  action,  26,  712" 
Horses 

Conversion  by  bailee,  i ,  574 
Husband  and  wife,  4,  127;   9,  800 
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Indlvlsitile  Demands,  i  5,  34S 

Damages  arising  after  action  has  been 

brought,  1 5 ,  34S 
Examples,  15,  349 
Only  one  claim  for  damages,  i  5,  348 
Recovery  of  portion   of  demand,   15, 

348 
Several  torts,  i  5,  349 
Single  tort,  i  5,  348 
Insurance,  26,  769 

Policies  of  Insurance,  26,  769 

Measure  of  damages,  26,  846,  847 
Interest,  36,  848 

Examples,  26,  848,  849 
In  general,  26,  848 
Joinder  of  parties,  1 7 ,  600,  603 
Joinder  of  several  causes  of  action,  1 1 ,  993 
Joinder  with  assumpsit,  1 1 ,  994 
Joinder  with  detinue,  1 1 ,  994 
Joinder  with  trespass,   1 1 ,  994 
Joinder  with  trespass  on  the  case,  1 1 ,  994 
Joint  Tenants  and  Tenants  In  Common,  4, 
114,897;  5,  528^:";  11,1109,  1118,  1126 
Action  by  joint  owner,  26,  750 
Action  for  damages  for  conversion,  1 1 , 

1127 
Destruction    of  common   property,    5, 

528z";  1 1,  1 126 
Detention  by  co-owner,  26,  727 
Detention   of   common   property,   1 1, 

1 126 
Election  between  assumpsit  and  trover, 

26,  794 
Exclusive    use   of    common   property, 

1 1,  1 126 
Joinders,  26,  799 
Liability  in  Trover,  26,  787 
American  rule,  26,  788 
Appropriation  by  tenant  in  common, 

26,  788 
Claim  to  exclude  the  ownership,  26, 

789 
Destruction  of  chattel  by  co-tenant, 

26,787 
Destruction  or  loss  of  the  property, 

2  6,  7S8 
English  rule,  26,  787 
Examples,  26,  787-790 
Precluding  co-tenant  from  future  en- 
joyment, 26,  788 
Property  of   a  severable   character, 

26,789 
Purchaser  from  co-tenant,  26,  790 
Sale  of  chattel  by  one  of  two  joint 

tenants,  26,  787 
Sale  of  severable  property,  26,  789 
Sale  of  the  entire  property,  26,  788 
Measure  of  damages,  1 1,  1127 
Mere  conversion,  5,  528^"^ 
Officer  seizing  property  on  execution 

against  one  of  tenants,  5 ,  5282^' 
Officer's  liability  for  selling  entire  in- 
terest, 26,  791 
Possession  of  one  possession  of  all,  5, 

528Z" 
Refusal  to  make  partition,  11,  1118 
Sale  by  agent  of  joint  owner,  5,  5282" 
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Sale  of  the  common  property,  5,  528^" 
Sales,   1 1,  H28 

Selling  entire  property,  5,  528^" 
Total  destruction  of  common  property, 

1 1,  1127 
Vermont  doctrine,  5,  528^'* 
What   constitutes  between,   5,  528^"; 

II,  1118 
Judgment,  4,  127;  26.  770 
Effect  of  Judgment  for  Flaintlff,  26,  815 

Divests   him    of    his   property,   26, 

81S 
Partial  recovery,  26,  817 
Relation  back  of  title,  26,  817 
Satisfaction  as  a  bar  to  subsequent 

action,  26,  816 
Whether  judgment  must  be  satisfied, 

26,815,816 
Whether  transfer  is  effected  hy  mere 
rendition  of  judgment,  26,  815 
Jurisdiction,  26,  807 
Justice  of  the  peace,  i  2,  447 
Landlord  and  Tenant,  2  6 ,  756 

Fixtures,  26,  775 
Legacies  and  devises,  13,  152 
'  Liability  in  Trover 

Purchaser,  see  infra,  Conversion. 
Liens 

Trover  by  Lienee,  26,  756 
Common-law  lien,  26,  756 
Contract  lien,  26,  756 
How  lienee's  rights  are  lost,  26,  757 
Property  obtained  by  theft  oi'   fraud, 

26,  756 
Right  dependent    upon    possession, 

26.  757 
Right  of  lienee  to  maintain  trover, 

26,  756 
Sale  by  lienee,  26,  757 
Statutory  lien,  26,  456 
Transferring  goods  subject  to  lien, 

26,757 
Limitation  of  Actions 

Election  between  trover  and  assump- 
sit, 26,  798 
Logs  and  Lumber,  13,  1046 
Demand,  13,  1046 

Evidence  of  conversion,  13,  1046,  1047 
Examples,  13,  1046 
Measure  of  Damages,  1 3 ,  1047 ;  26,  833 
Exemplary  damages,  13,  1048 
Mistake,  13,  1047 
Wilful  wrong,  13,  1067 
Lost  papers,  1 3 ,  1062 
Lost  property,  2  6 ,  759 
Mandamus,  i  4,  97 
Manure,  26,  777 

Measure  of  Damages,  4,  121;  5,  40;   15, 
688;  26,  818 
See  infra.  Mitigation  of  Damages; 

Pledge. 
Bills  and  Notes,  26,  845 
Examples,  2  6 ,  846,  847 
Face  value  with  interest,  26,  845 
Insolvency  of  obligor,  26,  846 
Maker  setting  up  his  own  insolvency, 
26,  846 
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TROVER— Co«/'rf 
Measure  of  Damages — Cont'd 
BUls  and  THoies— Cont'd 

Nominal  damages  upon  surrender  of 
note,  26,  846 
Deeds,  26,  847  ' 
Exemplary  damages,  26,  850 
General  rule,  26,  818 
Highest  rijarket  price  between  time  of 
conversion  and  time  of  bringing  suit, 

5,  40 
Instruments  of  title,  25,  847 
Interest,  26,  818,  848 

Examples,  26,  848,  849 

In  general,  26,  848 
Policies  of  insurance,  26,  846,  847 
Property  of  Fluctuating  Value,   5,  40; 

26,  836 

American  rule,  26,  837 

Assumpsit,  26,  S37 

Difference  between  market  price  and 
contract  price,  26,  837 

Discretion  of  jury,   26,  8^0 

English  rule,  26,  836 

Evidence  of  value,  26,  839 

Highest  intermediate  value,  26,  836, 
838 

In  Alabama,  26,  839,  840 

In  Arkansas,  26,  838 

In  California,  26,  839 

In  Florida,  26,  839,  840 

In  Georgia,  26,  840 

In  Illinois,  26,  838 

In  Indiana,  26,  839 

In  Iowa,  26,  838 

In  Maine,  26,  838 

In  Maryland,  26,  838 

In  Massachusetts,  26,  838 

In  Mississippi,  26,  S39,  840 

In  New  Hampshire,  26,  837 

In  New  Jersey,  26,  741 

In  New  York,  26,  841-844 

In  North  Dakota,  26,  840 

In  Pennsylvania,  26,  844 

In  Texas,  26,838 

In  Virginia,  26,  S39 

In  Wisconsin,  26,  839 

In  Wyoming,  26,  839 

Reasonable  time  after  notice  of  con- 
version, 26,  841 

Time  and  place  of  conversion,  26, 

837 
United  States  courts,  26,  841 
Value  at  time  of  trial,  26,  836 
Where   plaintiff  has  not  paid  con- 
sideration, 26,  837 
Special  Damages,  4,  124;  26,  849 
Allegations  in  declaration,  26,  850 
Exemplary  damages,  26,  850 
Proximate  damages,  26,  849 
Remote  and  speculative  damages,  26, 

849.  95° 
Return  of  property,  26,  853 
What  allowable,  26,  849 
Value,  26,  824 

As  affected  by  accession  ,26,  829 
Cost  of  replacing  property,  26,  829 
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How  Estimated,  26,  S26 
Auction  sale,  26,  S27 
Costof  replacing  property,  26,  829 
Evidence  of  value,  26,  826 
Evidence  to  ascertain  actual  value, 

26,  827 
Expert  testimony,  26,  828 
Presumption  of  value,  26,  828 
Price  at  public  sale,  26,  826 
Prior   and   subsequent   value,  26, 

827 
Property  which    has    no   market 

value,  26,  828 
Where    defendant  has    prevented 
ascertainment,  26,  828 

Of  property'  at  time  and  place  of  con- 
version, 5,  40;  26,  818,  824 

Of  property  at  time  of  conversion,  5, 
40;  26,  818 

Of  property  that  has  no  market  value, 
26,  828 

Retail  price,  26,  826 

To  owner,  26,  828 

When  Estimated,  26,  824 

Demand  and  refusal,  26,  825 
Sale  for  a  greater  price,  26,  825 
Subsequent  decline  in  value,  2  6, 825 
Time  and   place  of  conversion,  5, 

40;  26,  818,  824 
Wrongful  execution  or  attachment, 
26,825     ■ 

Wliere  Estimated,  2  6 ,  826 
Convenient  market,  26,  826 
Goods  in  state   of  transportation, 

26,  826 
In  market  at  place  of  conversion, 

26,  826 
Less  cost  of  transportation,  26,826 
Place  of  conversion,  26,  826 
Wliere  Plaintiff  Has  Limited  Interest,  26, 

819 

Common  carrier's  lien  on  goods,  26, 
823 

Creditor   who  has    wrongfully   con- 
verted the  security,  2  6 ,  823 

Damages   of  a   special   interest,  26, 
819,  820  , 

Entire  value  of  the  goods,  26,  819 

In  an  action  against  general  owner, 
2  6,  821 

In  general,  26,  819 

Lessee,  26,  821 

Mortgagee   against    mortgagor,  26, 
823 

Mortgagor   against  mortgagee,  26, 
823 

Party  to  a  mortgage,  26,  820 

Pledgee,  26,  821 

Pledgee  of  creditor,  26,  823 

Sheriffs,  26,  820,  822 

Vendor  in  a  conditional  sale,  26,824 

When   liable  to   the  general  owner, 
26,  819 

Where  property  has  been  improved, 

5 1  40 
Where  vendor  disaffirms  the  contract, 
26,819 
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mines  and  Mnlng  Claims,  1 5 ,  605 

Minerals  carried  awav,  26,  777 
Mitigation  of  Damages,  "4,   125;   15,  688; 

26,851 

Appropriation  to  Plaintiff's  Use,  26,  855 
Examples,  26,  855-858 
Executor  de  son  tort,  26,  S57 
Express  or  implied   consent,  26,  855 
Goods  taken  by  legal  process,  26,855 
In  general,  26,  855 
Levy  or  attachment,  26,  857 
Operation  of  law,  26,  855 
Process  sued  by  trespasser,  2  6 ,  855 
Seizure  of  property  without  color  of 
authority,  26,  856 

Proceeds  applied  to  pa^-ment  of  plain- 
tiff's debt,  15,  688 

Return  of  Property,   5,  528^;  15,  688; 
26,851 
Agreement  to  receive  property,  26, 

851 
Exception  in  England,  2  6 ,  854 
Expense    and    trouble    in    securing 

restoration  of  property,   26,  853 
Expenses  of  unsuccessful  suit,  2  6 ,  853 
Injury    sustained   by   detention,   26, 

851 
Property  at  a  different  place,  2  6 ,  853 
Special  damages,  26,  853 
Technical  refusal  to  accept,  26,  854 
What  constitutes  a  return,  26,  851 
Where   plaintiff  does  receive   prop- 
erty, 26,851 
Whether  plaintiff  can  be  compelled 
to  accept,  26,  851 
money,  26,  766 

Bank  bills  deposited  in  pledge,  26,  767 
Duty  to  return  specific  coin,  26,  766 
Examples,  26,  766,  767 
Money  paid  by  mistake,  26,  767 
Money  received  and  not  paid  over,  26, 

766 
Special  deposit,  26,  766 
When  trover  lies  for  conversion,  26,766 
Mortgagee  of  a  chattel,  3,  203 
JUuniclpal  Corporations 

Municipal  records,  15,  1076 
Oysters,  26,  765 

Parties,    see   infra.    Who   Liable    in 
Trover;    Who     May     Maintain 
Trover. 
Pleading,  see  infra.  Plea  or  Answer  ; 

Declaration  or  Complaint. 
Pleading  and  proof  must  correspond,  26, 

812 
Ilea  or  Answer,  2  6 ,  809 

Confession  and  avoidance,  26,  811 
General  Issue,  18,  522,  527;  26,  809 
Acquiescence  in  sale,  i  8,  530 
After  Hilary  rules,  18,  528 
Bankruptcy,  18,  527 
Conversion,  26,  810 
Executors  and  administrators,  1  8,  528 
Lien,  18,529 
Not  guilty,  26,  809 
Plaintiff's  title,   26,  810 
Release,  18,  527 


937 


Scope,  18,  527 

Specific  traverse,.! 8,  529 

Statute  of  limitation,  i  8,  527 

What  covered  by  general  issue,  26, 

809,  810 
What  is   meant  by  conversion,   18, 

529 
Whether   plaintiff's  interest  can  be 
shown  under  general  issue,  26,  809 

Special  plea  in  bar,  26,  811 
Fledge 

Action  by  Pledgee,  26,  758 
Against  owner,  26,  758 
Against  stranger,  26,  758 
Examples,  26,  758,  759 
Pledgee's  right  to  possession,  26,  758 
Property  of  pledgee,  26,  758 

Against  whom  action  may  be  brought, 
18,656 

Conversion  by  pledgee,  26,  742 

Conversion    of   incorporeal    propertv, 
18,729 

Conversion  of  pledgee  as  defense  to  ac- 
tion by  him  against  pledgor,  18,  6fi6 

Conversion   of  stock   by  pledgee,  26, 

773 
Defenses,  i  8,  831 
Demand,  i  8,  730 
Discharge  of  lien,  18,  731 
Effect  of  unauthorized  sale,  i  8,  731 
Illegal  sale,  i  8,  730 
Illegal  sale  as  conversion,  18,  676 
Impeaching  pledgor's  title,  18,  732 
Measure  of  Damages 

Damages  on  sub-pledge,  18,  733 

For  conversion  of  stock,  18,  715 

Mitigation  of  damages,  18,  733 

Set-off,  I  8 ,  733 

Statute  of  limitations,  18,  734 
Measure  of  damages  against  stranger, 

18,  656;  26,  821 
Pledgee's  liability,  26,  784 
Recover3-,  i  8,  655 
Refusal  of  tender,  1 8 ,  726 
Retention  to  secure  another  debt,  1 8 , 

•   732 

Sale  by   pledgor   to  third   person,  18, 

729 
Sale  of  pledge,  i  8 ,  663 
Sale  under  power,  18,  672 
Unauthorized  sub-pledge,  18,730 
What  constitutes  conversion,  i  8,  729 
Who  may  bring  action,  i  8,  656^ 
Property,   see   infra,  Title  to  Main- 
tain Trover. 
Property  in  custodia  legis,  26,  730 
Property  of  fluctuating  value,  see  infra. 

Measure  of  Damages. 
Public  OfBcers,  i  9,  523 
Liability  in  Trover,  2  6 ,  790 
Defective  process,  26,  790 
Excessive  sales,  26,  792 
Goods  exempt,  26,  791 
Possession    of    officer  to   constitute 

conversion,  26,  791 
Process  legal  on  its  face,  26,  790 
Purchasing  at  sale  himself,  26,  792 
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TROVER— Co»ifW 

Putllc  Officers — Contd 

Liability  in  Trover — Contd 

Seizing  property  of  wrong  person, 

26,  790 
Selling  entire  joint  interest,  26,791 
Time  of  sale,  26,  792 
Furcliase 

Conversion   by  purchase,   see   infra. 
Conversion. 
Realty 

Severed  portions  of  the  realty,  see  in- 
fra, Subjects  of  Conversion. 
Reasonable  doubt,  26,  813 
Receiptor,  26,  751 
Receivers,  20,  127 
Relation,  26,  817 
Release,  18,  527 
Eeligious  Societies 

To  recover  parish  records,  20,  8'<) 
Eemainders 

Life  interest  in  remainder,  26,  744 
Eeplevln 

Joinder,  20,  1094 
Bes  Judicata,  21,  238;  26,  755 
Trover  and  detinue,  21,  238 
Trover  and  trespass,  2  i ,  238 
Return 

Subsequent  to  demand,  5 ,  5282" 
Return  of  property,  see  infra.  Mitiga- 
tion OF  Damages. 
Sales,  2  1 ,  588 

Bj'  buyer,  2  i ,  627 
By  seller,  2  i ,  578 
Set-Off,  22,  240 

Election  between  trover  and  assumpsit, 
26,  798 
Severed  Portions  of  the  Realty,  see  infra. 
Subjects  of  Conversion. 
Measure  of  damages,  26,  832-834 
Unauthorized  sale,  22,  724 
Stock,  2  3 ,  592 ;  26,  770 

Measure  of  damage,  see  infra.  Meas- 
ure OF  Damages,  subhead.  Prop- 
erty of  Fluctuating  Value. 
Bailee  of  stock,  2  6,  773 
By  fiduciary,  2  6 ,  773 
Conversion  by  trustee,  26,  774 
Conversion  of  stock  by  pledgee,  26,  774 
Conversion  of  the  shares,  as  shares,  26, 

772 
Corporation  refusing  to  register  trans- 
fer, 26,  773 
Corporation  refusing  to  transfer  stock 

pending  a  contest,  26,  773 
Examples,  26,  770-774 
Stock  as  collateral  security,  26,  773 
Subject  of  an  action  of  trover,  26,  779 
Trover  by  wrongful  use  of  a  certificate, 

26,  770 
Unlawful  retention  ot  a  certificate  of 

stock,  26,  772 
What  wrongful  dealing  with  a  certifi- 
cate amounts  to  a  conversion,  26,  772 
Stock-Brokers 

Measure  of  damages,  23,  746,  747 
Stoppage  in  transitu,  2,  855  ;  23  ,  926 
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Subjects  of  Conversion,  4,  106;  26,  765 

Chattels  which  it  is  unlawful  to  possess, 

26,  765 
Derelict  goods,  26,  765 
Every  species  of  personal  property,  2  6, 

76s 
In  general,  26,  765 
Money,  see  infra,  Money. 
Oysters,  26,  765 
Several   Portions   of  the    Realty,    s6, 

774 

Adverse  possession  of  defendant,  26, 

777 
Coal,  26,  776 
Examples,  26,  774-778 
Fixtures,  2  6 ,  774 
Growing  crops,  26,  776 
Landlord  and  tenant,  26,  775 
Manure,  26,  777 
Minerals,  26,  777 
Personal  property  attached  to  realty, 

26,775 
Timber,  26,  776 
Trees,  26,  776 
Wrongfully  detaching  parts  of  realty, 

26,  774 
Shares  of  stock,  see  infra.  Stock. 
Symbols  of  Property,  26,  767 
Bills  of  exchange,  26,  768 
Bonds,  26,  769 
Checks,  26,  768 
Deeds,  26,  769 
Evidences  of  ownership  in  property, 

26,  769 
Judgments,  26,  770 
Maker  of  note,  26,  769 
Muniments  of  title  to  real  estate,  26, 

769 
Paid  note,  26,  769 
Payee  against   maker  of    note,   26, 

770 
Policies  of  insurance,  26,  769 
Promissory  notes,  26,  767 
Suits 

Property  in  custodia  legis,  see  infra. 
Property  in  Custodia  Legis. 
Survival  against  personal  representative, 

7.334 

Survival  of  action,  7,  265 

Symbols  of  property,   see   infra.   Sub- 
jects of  Conversion. 

Taking 

Conversion  by  taking,  see  infra.  Con- 
version. 

Taxation 

Against  collector,  25,  479 

Examples  of  when  trover  will  lie,  2  5 , 

479 
Tender 

Subsequent  to  demand  and  refusal,  26, 

731 
Timber,  26,  776 

Measure  of  damages,  26,  832,  834 
TiUe 

Relation,  26,  817 
Title  to  Maintain  Trover,  see  infra,  Who 
May  Maintain  Trover. 
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Absolute  and  Special  Property  Compared, 
26,  760 

Action  by  special  owner  against  gen- 
eral owner,  26,  761 
Bailment,  26,  761 
Examples,  26,  760-762 
In  general,  26,  760 
Party  in  whom  general  property  is, 

26,  760 
What  is  meant  by  absolute  property, 

26,  760 
What  is  meant  by  special  property, 

26,  761 
Trover  and  Trespass  Compared,  4,  105; 
26,  762 
Effect  of  showing  title  in  third  party, 

26,  764 
Examples,  26,  762-765 
Gist  of  action  of  trover,  26,  763 
One  action    founded  on  possession 

and  other  on  property,  26,  763,764 
Plaintiff  in   possession   of  property, 

26,  764 
Title  acquired  by  relation,  26,  763 
When  trover  and  trespass  compared, 

26,  762 
Whether  trespass  lies  from  every  act 

of  conversion,  26,  763 
Title  to  property  by  judgment,  3,  171 
Trees,  26,  566,  776 
Trespass  Compared  With,  4,  105 
Title  to  Maintain  Trover,  2  6 ,  762 

Effect  of  showing  title  in  third  party, 

26,764 
Examples,  26,  762-765 
Gist  of  action  of  trover,  26,  763 
One  action  founded  on  possession  and 

other  on  property,  26,  763,  764 
Plaintiff  in  possession   of  property, 

26,  764 
Title  acquired  by  relation,  26,  763 
When  trover  and  trespass  compared, 

26,  762 
Whether  trespass  lies  from  every  act 

of  conversion,  26,  763 
Trespass  de  bonis  asportatis,  26,  622 
Trespass  Dlstingulslied  From,  4,  105;  26, 

735 

Act   inconsistent  with   owner's   right, 

26,736 
Examples,  26,  735-737 
In  general,  26,  735 
In  obtaining    possession  of  property, 

26.  739 
Intention  of  wrongdoer,  26,  735 
Suing  in  trespass  as  conversion,  26,  737 
Trusts  and  Trustees,  27,  161 
Action  by  Trustees,  2  6 ,  759 
In  general,  26,  759 
In   whose    name    action    should   be 
brought,  26;  759 
Ultra  Vires 

Liability  of  corporation,  27,  395 
Value,  see   infra.   Measure  of  Dam- 
ages. 
Verdict,  4,   120  , 

Waiver  of  tort,  see  infra,  Election. 
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Warehousemen,  26,  755 

Liability  of  warehousemen,  26,  782 
Wbat  Constitutes  Conversion,  4,  108 

Admission  that  goods  are  lost,  5,  528^' 
Whether  judgment  passes  title   to  prop- 
erty, 2  1 ,  449 
Who  Liable  In  Trover,  26,  778 
See  infra.  Conversion. 
Agents,  2  5,  779,  782 

Acting  under  direction  of  principal, 

26,  779 
Acting   within   scope    of   authority, 

26,  784 
Agent  detaining  goods  of  third  party, 

26,779 
Examples,  2  6,  782-784 
How  far  agent's  ignorance  excuses 

him,  26,  720,  723 
Investing  money   in  his   own   name 

2  6,- 783 
Misapplication  of  profits  of  sale.  26, 

Misuse  of  authority,  26,  782,  783 

Selling  under  fixed  price,  26,  783 
Assisting  wrongdoer,  26,  779 
Auctioneer,  26,  780 
Carriers,  26,  781 
Choice  of  defendants  lies  with  owner, 

26,  779 
Examples,  26,  778-781 
Fraudulent  Vendees,  2  6 ,  785 

Examples,  26,  78 5-787 

False  representation  as  to  credit,  26, 

785 

Property  passing   to   bona  fide   pur- 
chaser, 26,  786 

Right  of   true    owner  to    maintain 
trover,  26,  785 

Sub- vendee  with  notice  of  fraud,  26, 
786 
In  general,  26,  778 
Joint  Tenants  and  Tenants  In  Common, 

4,  114;  26,  787 

American  rule,  26,  788 

Appropriation  bv  tenant  in  common, 
26,  788 

Claim    to    exclude   the    ownership, 
26,789 

Destruction  of  chattel  by  co-tenant, 
2  6 ,  787 

Destruction  or  loss  of  the  property, 
2  6_,  788 

English  rule,  26,  787 

Examples,  26,  787-790 

Precluding  co-tenant  from  future  en- 
joyment, 26,  788 

Property  of  a   severable    character, 
26,  789 

Purchaser  from  co-tenant,  26,  790 

Sale   of   chattel  by  one  of  two  joint 
tenants,  26,  787 

Sale  of  severable  property,  26,  789 

Sale  of  the  entire   property,  26,  788 
Judgment  creditor,  26,  780 
Mortgagees,  26,  784 

Condition  performed  bv  mortgagor, 
26,785 
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TROVER— Co«;"rf 
Who  Liable  in  Trover — Cont'd 
Mortgagees —  Con  fd 

Examples,  26,  784,  785 

In  general,  26,  784 

Sale  of  part  of  mortgaged  property, 
26,  78s 

Sale  or  transfer  before  default,  26,  785 

Sale  subject  to  right  of  redemption, 
26,784 

Taking  possession  of  property  before 
default,  26,785 
Officers  or  corporations,  26,  779 
Pledgees,  26,  784 
Public  Ofttcers,  2  6 ,  790 

Defective  process,  26,  790 

Excessive  sales,  26,  792 

Goods  exempt,  26,  791 

Possession    of   officer  to  constitute 
conversion,  26,  791 

Process  legal  on  its  face,  26,  790 

Purchasing  at  sale  himself,  26,  792 

Seizing  property  of  wrong  persons, 
26,  790 

Selling  entire  joint  interest,  26,  791 

Time  of  sale,  26,  792 
Purchase  from  one  who  has  no   power 

to  sell,  26,  781 
Purchase  from  wrongdoer,  26,  7S0 
Purchaser    of    property    upon    which 

there  is  a  lien,  2  6,  781 
Series  of  persons,  26,  778 
Servant    acting   under   master's   com- 
mand, 26,  779 
Successive  acts  of  conversion,  26,  778 
Warehousemen,  26,  781 
"Who  May  Maintain  Trover,  4,117;  26,  744 
See     infra,     TiTLK     TO     Maintain 

Trover,     subhead.     Absolute    and 

Special  Proferty  Compared. 
Administrator,  26,  752 
Adverse  possessor,  26,  746 
Assignees,  26,  746 
Bailees,  26,  754,  761,  762 

Bailee's  right  in  general,  26,  754 

Carrier,  26,  755 

Either  bailee  or  bailor,  26,  755 

Gratuitous  bailment,  26,  754,  755 

Judgment  by  one  as  bar  to  action  by 
another,  26,  755 

Warehousemen,  26,  755 

Where   owner   has  parted   with   his 
right  to  possession,  26,  755 
Bankruptcy,  26,  760 
Consignees,  26,  745 
Depositary,  5,  576 
Examples,  26,  744-755 
Factors,  3,  342 

Finders  of  lost  property,  2  5 ,  759 
Grain  stored  in  warehouse,  26,  753 
In  general,  26,  744 
Joint  owner,  26,  750 
Lessees,  26,  756 
Xienees,  26,  756 

Common-law  lien,  26,  756 

Contract  lien,  26,  756 

How  lienee's  rights  are  lost,  a6,  757 
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Property  obtained  by  theft  or  fraud, 

26,756 
Right    dependent    upon   possession, 

26.757 
Right  of  lienee  to  maintain  trover, 

26,  756 
Sale  by  lienee,  26,  757  > 
Statutory  lien,  26,  756 
Transferring   goods   subject  to   lien, 

26,  757 

Mortgagee,  26,  757 

Action  against  mortgagor,  26,  758 

Action  against  third  party,  26,  758 

Demand  and  refusal,   26,758 

In  general,  26,  757 

Senior  and  junior  mortgagee,  26,  758 

Who  has  not  foreclosed,  26,  757 

Who  never  had  possession,  26,  757 

Necessity  of  absolute  title,  26,  747 

Owner  of  a  note,  26,  753 

Owner  of  stolen  goods,  26,  752 

Plaintiff  not  interested  at  time  of  suit, 
26,747 

Plaintiff's  possession  unlawful,  2  6,  748 

Pledgee,  26,  758 

Against  owner,  26,  758 

Against  stranger,  26,  758 

Examples,  26^758,  759 

Pledgee's  right  to  possession,  26,758 

Property  of  pledgee,  26,  758 

Possession  as  prima  facie  proof  of  own- 
ership, 26,  748 

Possession  not  rightfully  acquired,  26, 

749 
Possessor  holding  in  right  of  some  one 

else,  26,  749 
Postmaster  refusing   to   deliver  letter, 

26.  753 
Property  actually  possessed,  26,  748 
Purchaser  at  execution  sale,  26,  752 
Receiptor,  5,  576 
Recovery   dependent    upon   plaintiff's 

title,  26,  744 
Right  to  possession,  26,  747 
Right  to  property  or  right  of  immedi- 
ate possession,  26,744 
Right  to  specific  chattels;  26,  746 
Seizure  Under  Legal  Process,  26,  750 

Attaching  officer,  26,  750 

Examples,  26,  750-752 

lUegallj'  detained  by  officer,  26,  753 

Mistake,  26,  753 

Party  in  whose  favor  right  is  issued, 

26,751.  752 
Public  officers,  26,  750 
Receiptor,  26,  751 
Sheriff,  26,750,  751 
What  constitutes  seizure,  26,  752 
Son  succeeding  to  his  father's  person- 
alty, 5 ,  5282" 
Trustees,  26,  759 
In  general,  26,  759 
In    whose    name    action    should  be 
brought,  26,  759 
Vested  legal  interest,  26,  750 
Wrongful  Use  or  Disposition 

Conversion  by,  see  infra.  Conversion. 
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TRUCK  ACTS,  23,935 
See  Store  Order  Acts. 
English  statutes  and  decisions,  23,  935 
In  general,  23,  935 

Provision  for  payment  of  wages  in  law- 
ful money,  23,  935 
States  Having  Such  Provisions,  23,  936 
In  Illinois,  23,  936 
In  Indiana,  23,  937 
In  Maryland,  23,  937 
In  Missouri,  23,  936 
In  Pennsylvania,  23,  937 
In  West  Virginia,  23,  936 
TRUCK  WAGON,  see  Cart. 
TRUE,  26,858 

TRUE  BILL,  see  Grand  Jury;  Indict- 
ment. 
TRUE  VALUE,  21,303 
TRULY 

Distinguished  from  fairh-,  7,  660 
TRUNK,  26,  858 
TRUST  COMPANIES,  24,  730 
Examples,  24,  730 
In  general,  24,  730 
Validity  of  the  transaction,  24,  730 
Where   statute  requires  two  sureties,  24, 

TRUST  DEEDS  AND  POWER  OF  SALE 
MORTGAGES,  26,  859 

See    generally,    Mortgages;     Trusts 

AND  Trustees. 
Acceptance  by  trustee  or  cestui  que  trust, 

26,873 
Acknowledgments,  26,  873 
Defective,  26,  873 
Examples,  26,  873 
Necessity,  26,  873 
Adjournments 

Adjournment  for  one  day,  26,  914 
Duty  of  officer,  26,  913 
Notice  of  Adjournment,  26,  913 

Adjournment  until  next  day,  26,914 
Sufficiency,  26,  913,  914 
Power  of  officer  or  trustee,  26,  913 
Time  of  adjournment,  26,  914 
Assignees  of  Del>t 

Exercise  of  poiuer  by  assignee,  see  in- 
fra.   Who    May    Exercise     the 
Power. 
Attorney  of  mortgagee,  26,  926 
Attorneys'  Fees,  26,  965 

Construction  of  provision,  26,965 

Examples,  26,  965,  967 

In  general,  26,  965 

In  Michigan,  26,  966 

No   provision   in   trust  deed  for,   26, 

966 
Reasonable  attorneys'  fees,  26,  967 
Redemption  because  of  excessive   at- 
torney's fees,  26,  966 
Under  provision  for  expenses  of  sale, 
26,  966 
Auctioneer,' 26,  886,  893 
Bona  fide  purchase,  see  infra.  Rights 

OF  Purchasers. 

Caveat  Emptor,  2  6 ,  934 

Examples,  26,  934 
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Whether  doctrine  applies  to  sales,  26, 

934 
Cloud  on  title,  26,  882 
Compensation  and  Expenses,  26,  964 

See  infra.  Attorneys'  Fees: 

Deduction  from  proceeds,  26,  965 

Examples,  26,  964,  965 

Mortgagee's  right  to,  26,  964 

Provision  in  mortgages  and  trust  deeds, 
26,  965 

Trustee's  right  to,  26,  964 
Consideration,  Debt  Secured,  26,  871 

Description  of  debt,  26,  871 

Examples,  26,  S71,  872 

Future  advances,  26,  S71 

Love  and  affection,  26,  871 
Corporations 

Whether  they  may  exercise  the  power, 
26,893 
Coupled    -with    an    interest,     see    infra. 

The   Power  Is   Coupled  with  an 

Interest,  and  Irrevocable. 
Creditors  in  Trust  Deeds 

Purcliaser   at  sale,    see    infra.    Who 
May  Purchase  at  Sale. 
Crops,  26,  946 
Cumulative    remedy,     see    infra.    The 

Power  Is  a  Cumulative  Remedy. 
Date  and  hour  of  sale,  see  infra.  Time 

of  Sale. 
Death,    see     infra.     The     Power     Is 

Coupled  with    an  Interest,  and 

Irrevocable. 
Debts 

Exercise  of  potuer  by  assignees  of  debt, 
see    infra,    Who  May    Exercise 
the  Power. 
Debt  secured,  see  infra.  Consideration. 
Deed 

As  to  purchaser's  deed  and  title,  see 
infra.     Purchaser's     Deed    and 
Title. 
Default 

See   infra,  When  Power   Becomes 
Operative. 
Defective  power,  26,  882 
Definitions,  26,  860 

Legal  title,  26,  862 

Power  of  sale  mortgages,  26,  862 

Similarity  to  mortgages,  26,  861,  862 

Trust  deeds,  26,  860 
Delegation    of  power,  see   infra.  Who 

May  Exercise  the  Power. 
Delivery,  26,  873 
Description  of  mortgage  in  notice  of  sale, 

26,  907 
Description  of  parties  in  notice  of  sale,  2  6 , 

906 
Description  of  property  in  notice  of  sale, 

26,  907 
Directors . 

Purchasing  at  sale,  26,  993 
Disposition  of  proceeds,  see  infra,  Pay- 
ment   and    Disposition    of    Pro- 
ceeds. 
Dower  in  surplus,  26,  964 
Duration  of  power,  26,  898 
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TRUST  DEEDS  AND  POWER  OF  SALE 
MORTGAGES— CoH^rf 
Effect  of  Tender  Before  Sale,  z6,  898 
See    infra,    When  Power  Becomes 

Operative. 
Actual  proffer  to  buy,  26,  898 
Examples,  26,  898 
In  general,  26,  89S 
Injunction  to  restrain  sale,  26,  898 
Offer  to  buy  debt,  26,  898 
Entry,  see    infra.    When    Power    Be- 
comes Operative. 
Necessity  of  previous  entry,  see  infra. 
When    Power    Becomes    Opera- 
tive. 
Equltaljle  Jurisdiction,  2  6 ,  9S0 

See  infra.  Injunction  to  Restrain 

Sale;  Setting  Aside  Sale. 
Diligence  in  discovering  irregularities, 

26,  981 
Laches,  2  6,  980 
Parties  in  equity,  26,  981 
Ratification,  26,  980 
Statutory  limitations,  26,  981 
Execution 

Grantor's  interest,  26,  874 
Executors  and  Administrators 
Whetber  They  May  Exercise  the  Power, 
26,  892 
Foreclosures  by  advertisement,  26, 

892 
"  Heirs  and  assigns,"  26,  892 
In  general,  26,  892 
"Legal  representative,''  26,  892 
Extinguishment  and  DlscharEe,  26,  982 
Action   against    trustee    for   damages, 

26,985 
Discharge  unauthorized  and  void,  26, 

985 
Entry  of  satisfaction,  a 6,  984 
Examples,  26,  982-985 
In  general,  26,  982 
Parol  consent  to  release,  26,  985 
Payment   of   the   debt  before  sale,  a 6, 

983 
Reducing  mortgage  debt,  a 6,  982 
Release  by  trustee,  26,  985 
Release  duly  executed,  26,  984 
Remedy    for    party    aggrieved,     26, 

984 
Sale  after  extinguishment,  26,  983 
Tender,  26,  983 
Whether  trustee  may  release  deed,  26, 

98S 
PorecloBure,  8,  277 

As    to    resort    to    equity,    see    infra, 

The    Power    Is    a    Cumulative 

Remedy. 
In  general,  8,  277 
Nature,  8,  277 
Option  to  resort  to  judicial  foreclosure, 

8,378 
Trustee  seeking  direction  of  court,  8, 

378 
Where   sale   is  made   under  decree  of 

court   power   must  be   followed,    8, 

278 


Formal  Rec[uisites,  z  6 ,  870 

See  infra.  Acknowledgments;  Con- 
sideration ;  Delivery  ;  Parties  ; 
Seal;  Power. 
"Heirs  and  assigns,"  26,  792 
Implied  power,  26,  869,  871 
Improvements,  26,  936,  946 
Inadequate  Price,  2  6 ,  952 
Examples,  26,  952-955 
Fraud,  26,  954,  955 
Gross  inadequacy,  26,954,  9SS 
In  general,  2 6, -952 

Mortgagee  or  cestui  que  trust  as  pur- 
chaser, 26,  954 
Setting  aside  sale,  26,  978 
Subsequent   conveyance    of   bona   fide 

purchaser,  26,  953 
What    amounts    to    inadequacy,    26, 

955 
What  will   justify  the  court  in   setting 
aside  the  sale,  26,  954 
^  Where  period  of  redemption  is  gone, 

26,953 
Whether  sale  will  be  disturbed  for,  26, 

952 
Who  may  make  objection  to  price,  26, 

953 
Ineffectual  sale,  as  equitable  assignment 

of  mortgage,  1 5 ,  848 
Infants,  26,  968 
Injunction,  26,  898 

Iqjunctlon  to  Kestraln  Sale,  26,  895,  970 
Bill  for  injunction,  26,  974 
Costs,  2  6,975 
Examples,  26,  970-975 
Ex  parte  application,  26,  973 
Failure  to  give  notice,  2  6 ,  973 
He  who  seeks  equity  must  do  equity, 

26,974 
In  general,  26,  970 
Lis  pendens,  26,  974 
Mortgagor's  insolvency,  26,  970 
Payment  or   tender  as  condition  pre- 
cedent, 26,  974 
Preliminary  injunction,  26,  973 
Readiness  to  pay  amount  justly  due, 

26,974 
Sale  absolutely  void,  26,  970 
Trustee,  a 6,  970 
What  circumstances  justify  injunction, 

a 6,  970 
When  court  of  equity  will   interfere, 

26,970  , 

Where    beneficiary    owes    grantor    a 
larger  debt,  2  6 ,  972 
Innocent  purchasers,  see  infra.  Rights 

OF  Purchasers. 
Interest  of   Grantor  in  Trust  Deed,    a 6, 
874 

Equitable  interest,  26,  874 
Examples,  26,  874 
In  general,  26,  874 
Seizure  under  execution,  26,  874 
Joint   trustees,   see    infra,-  Who    May 

Exercise  the  Power. 
Laches,  26,  980 

"  Legal  representatives,"  26,  892 
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Limitation  of  Actions,  26,  898 

Action  on  debt  barred  by  statute,   26, 

899 
Examples,  26,  898,  S99 
In  general,  26,  89S 

Power  limited  by  its  own  terms,  2  6,  899 
Mistake,  26,  940 
Mortgagee 

As  trustee,  26,  862 
Compensation  and  expenses,  26,  964 
Duty  and  liability,  26,  879 
Mortgagee  purchasing  at  sale,  see  infra. 

Who  May  Purchase  at  Sale. 
Necessity  of  previous  entry,  see  infra. 
When  Power  Becomes  Operative. 
Newspapers,  26,  916 

Change  in  name  or  consolidation  with 

another  paper,  26,  917 
Circulation,  26,  917 
Computation  of  time,  26,  917,  918 
Denominational  paper,  26,  916 
Designating  newspaper,  26,  918 
Distinction    between    "  printed "    and 

"published,"  26,  918 
In  England,  26,  916 
Intervals  intervening,  26,  912,  918 
Issues,  26,  917 
Meaningof  the  term  "newspaper,"  26, 

916 
Paper  located  in  another  state,  26,  918 
Sunday  edition,  26,  917 
Weekly  newspaper,  26,  917 
Who  mny  select  newspaper,  26,  918 
Non-inquiry  clause,  see  infra.   Rights 

OF  Purchasers. 
notice  of  Sale  Under  Power,  26,  901 
Burden  of  proof,  26,  903 
Default,  26,  902 
Description  of  Mortgage,  26,  907 

Date  of  execution,  26,  907 

Failure,  26,  907 

Immaterial  defect,  26,  907 

Statutory  provisions,  26,  907 
Description  of  Parties,  26,  906 

Examples,  26,  906 

In  general,  26,  go6 

Name  of  subsequent  mortgagee,  26, 
907 

Necessity,  26,  906 

Omissions,  26,  906 

Slight  errors,  26,  906 
Description  of  the  Property,  2  6 ,  907 

Examples,  26,  907-909 

Excessive  description,  26,  908 

Follows  mortgage    description,    26, 
907 

General   character  of  the  property, 
26,  907 

Inaccuracies,  26,  907 

Realty  and  personalty,  26,  908 

Sale  free  from  prior  liens,  26,  908 

Sufficiency,  26,  907 
Erroneous  statement  in  notice,  2  6,  902 
Examples  of  sufficiency  or  insufficiency, 

26, .902,  903 
Facts  to  be  contained  in  notice,  26,  903 
Form,  26,  902 
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Length  of  time,  26,  902 
Persons  under  disabilities,  26,  904 
Place  of  Sale,  26,  910 
Certainty,  26,  910,911 
Examples,  26,  910,  911 
In  general,  26,  910 
Necessit\',  26,  910 
Posting  Notices,  26,921 
Examples,  26,  921,  922 
In  general,  26,  921 
Place,  26,  921,  922 
Sufficiency,  26,  921,  922 
What  is  a  public  place,  26,  921 
Presumption  of  notice.  26,  903 
Presumption  of  validity,  26,903 
Publication  of  Notice,  26,  914 
Affidavit,  26,  920,  947 
Clerical  errors,  26,  915,920 
Consent  of  grantor,  26,  914 
Continuous  issue,  26,  917,  918 
Delay    in    attacking   a    sale    on    the 
ground  of   insufficient  publication, 
26,915 
Effect  of  failure,  26,  914 
Examples,  26,  914-921 
In  general,  26,  914 
Interval  of  two  weeks,  26,  913 
In  the  absence  of  statute,  26,  914 
Length  of  time,  26,  919,  920 
Length  of  time  prior  to  date  of  sale, 

26,  914 
Month,  26,  920 
Necessity,  26,  914 
New  publication,  26,  921 
Publication  before   default,    26,    920 
Publication   for  a   greater  length  of 

time  than  required,  26,  919 
Statutory  Provisions,  26,  915 
Contents  of  notice,  26,  916 
Examples,  26,  916 
Extra-territorial  force,  26,  916 
Manner  of  publication,  26,916 
Newspaper,  26,  916 

Change  in   name,  or  consolida- 
tion   with    another  paper,  26, 
917 
Circulation,  26,  917 
Computation    of    time,   26,  917, 

918 
Denominational  paper,    26,  gi6 
Designating  newspaper,  26,  918 
Distinction   between  "printed" 

and  "published,"  26,  91S 
In  England,  26,  916 
Intervals  intervening,    26,   912, 

918 
Issues,  26,  917 

Meaning    of    the   term    "  news- 
paper," 26,  916 
Paper  located  in  another  state, 

26,  919 
Sunday  edition,  26,  917 
Weekly  newspaper,  26,  917 
Who  may  select  newspaper,  26, 
918 
Strict  compliance  with,  26,  915 
What  statute  governs,  26,  916 
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TRUST  DEEDS  AND  POWER  OF  SALE 
MORTGAGES— Co«/V 
Notice  of  Sale  Under  Power — Cont'd 
Publication  of  Notice — Cont'd 
Sufficiency,  26,  915 
Two  counties,  26,915 
Whether   last    publication  must  ap- 
pear   according    to   the    statutory 
period  before  the  day  of  sale,  26, 
919 
Reasonable  notice,  26,  902 
Several  notices  in  one,  26,  903 
Signing  the  notice,  26,  906 
Stating  Amount  Due,  26,  909 
Examples,  26,  909,  910 
Excessive  claim,  26,  909 
In  general,  26,  909 
Statutes  requiring  notice,  a 6,  909 
Sufficiency,  26,  909,  910 
Sufficiency,  26,  902 
Time  of  Sale,  26,  911 

See  infra.  Time  of  Sale. 
Date  and  hour,  26,  912 
Definiteness,  26,  911,  912 
Effect  of  omitting  hour,  26,  912 
Harmless  error,  26,  911 
Hour  of  sale,  26,  912 
Necessity,  26,  911 
Notice  of  Adjourned  Sale,  26,  913 
Adjournment  to  nextday,26,  914 
Continuance  to  another   day,  26, 

914 
Length  of  time,  26,  914 
Sufficiency,  26,  913,  914 
Time  of  adjournment,  26,  914 
Notice  to  be  published  for  a  certain 

length  of  time,  26,912 
Omission  of  year,  26,  911 
]When  necessary,  26,  901 
Wlio  Entitled  to  Notice,  2  6 ,  903 
Persoli  in  Possession,  26,  905 
Examples,  26,  905 
In  general,  26,  905 
Sufficiency,  26,  905 
Subsequent  incumbrancers  and  pur- 
chasers, 26,  905 
Tbe Mortgagor,  26,  903 

Action  for  damages  for  failure  to 

give  notice,  26,  904 
Agent  of  mortgagor,  26,  905 
In  general,  26,  903 
Persons  under  disabilities,  26,  904 
Promise  to  give  notice,  26,  903 
Statutory  requirement,  26,  904 
Parties,  26,  872 

See  infra.  Interest  of  Grantor  in 

Trust  Deed. 
Acceptance  by  trustee  or  cestui   que 

trust,  2  6 ,  873 
Description  of  parties  in  notice  of  sale, 

2  6 , 906 
Examples,  26,  873 
Mistakes-,  26,  872,  873 
Omission  to  name  party,  26,  873 
Signature  omitted  by  mistake,  26,  873 
Parties  to  deed,see  infra,  Purchaser's 
Deed  and  Title. 
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Payment  and  Disposition  of  Proceeds,  26, 

9SS 

Cash  or  credit,  26,  956,  957 

Discretion  of  court,  2  6 ,  956 

Duty  of  purchaser  to  see  to  application 

of  proceeds,  26,  955 
Examples,  26,  955-957 
In  general,  26,  955 
Payment  to  auctioneer,  26,  966 
Surplus  Proceeds,  26,  957 

Application  to  other  liens,  26,  959f 
960 

Assumpsit,  26,  963 

Conversion  of  land  into  mone^',  26, 

959 
Cost  and  expenses  of  foreclosure,  26, 

957 

Court  of  equity,  26,  959 

Default  in  payment,  26,  962 

Dower  in  surplus,  26,  964 

Examples,  26,  957-964 

Heirs,  26,  958 

Held  in  trust  by  trustee  or  mortgagee, 
26,  959 

In  England,  26,  959 

In  Massachusetts,  26,  959 

Liability   to  junior  mortgagees,  26, 
960 

Minnesota  statute,  26,  960 

Mortgagee  purchaser,  26,  961 

Notice  to  purchasers,  26,  962 

Paid  over  to  mortgagor,  26,  958 

Referred  to  court,  26,  957 

Sale  after  mortgagor's  death,  26,  959 

Sale  of  entire  property  upon  default 
in  payment  of  an  instalment,  2  6 ,  963 

Saleof  equity  of  redemption,  26,  961 

Second  mortgagee,  26,  959 

Statute  of  limitations,  26,  963 

Taxes  or  prior  incumbrances,  2  6 ,  962 

Trust   deed  or   mortgage   providing 
for,  26,  957 
Place  of  Making  Sale,  26,  900 

Building  used  as  courthouse,  2  6 ,  901 

Examples,  26,  900,  901 

In  general,  26,  900 

Notice  of  sale,  26,  910 

Place  designated  in  instrument,  26,  900 

Place   not   designated    in    instrument, 

26,  900 
Removal  of  courthouse,  26,  901 
Possession,  see  infra.  Right  of  Entry 
AND  Possession. 
As  to   right  to  possession,  see   infra. 

Purchaser's  Deed  and  Title. 
Posting   notices,   see    infra.    Notice. 

OF  Sale  Under  Power. 
Power 

Defective  power,  26,  882 
What  Constitutes,  26,  870 

By  implication,  26,  871 

Examples,  26,  871 

Form  of  instrument,  26,  870 

Form  of  words,  26,  S70 

\n  general,  26,  870 

Intention  to  create  power,  26,  870. 

Separate  instruments,  26,  S71 
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PoTver  of  sale,  see  infra,  Validity  of 

Powers  OF  Sale.  " 
Power   of  sale  as  incident  to   power  to 

mortgage,  2  6 ,  870 
Power  of  sale  implied,  26,  869 
Price,  see  infra,  iNADEquAXE  Price. 
Print  distinguished  from  publish,  26,  918 
Printing  and  publishing,  26,  94S 
Promise   of  forbearance,    see    infra, 
When  Power  Becomes  Operative. 
Provisions  for  accelerating  maturity,  see 
infra.  When  Power  Becomes  Oper- 
ative. 
Publication  of  notice,  see  infra.  Notice 

of  Sale  Under  Power. 
Public  or  Private  Sale,  26,  899 
Discretion,  26,  899 
Examples,  26,  899,  900 
Good  faith  to  be  exercised,  26,  899 
Statute,  26,  899 
Terms  of  the  power,  26,  899 
Purchase,  see   infra,  Rights   of   Pur- 
chasers. 
Purchase  at  sale,  see   infra.  Who    May 

Purchase  at  Sale. 
Purchaser,    see     infra.     Remedies 
Against  Purchaser;  Resale;  Who 
May  Purchase  at  Sale. 
Purcliaser's  Deed  and  Title,  26,  940 
Affidavit  of  Proceedings,  2  6 ,  947 

Effect  of  absence  of  affidavit,  26,  947 
Examples,  26,  947,  948 
In  general,  26,  947 
Printer  and  publisher,  26,  948 
Authority  to  execute  deed,  26,  941 
Date  of  title,  26,  941 
Equitable  title,  26,  940 
Parties,  26,  942 
Grantee,  26,  942 
Grantor,  26,  942 
Examples,  26,  942 
In  general,  26,  942 
Mortgagee,  26,  942 
Sheriff,  26,  942 
Becltals  in  Deed,  26,  943 
Examples,  26,  943 
Inequity,  26,  943 
Necessary  recitals,  26,943 
Omissions,  26,  943 
Prima  facie  evidence,  26,  943 
Relation  back  to  date  of  mortgage,  26, 

941 
Bight  to  a  Deed.  2  6,  940 
In  general  ,26,  940 
Mortgage  by  mistake  covering   the 

wrong  property,  26,  940 
Tendering  payment,  2  6 ,  940 
Bight  to  Possession,  26,  946 
Growing  crops,  26,  946 
Improvements,  26,  946 
In  general,  26,  946 
Second  deed,  26,  941 
Statutory  Substituted  for  Deed ;  Certifi- 
cates, 26,  944 

Certificate  by  deputy  sheriff,  26,  945 
Construction  of  Minnesota  law,  26, 

94s 
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Erroneous  description,  26,  945 
Examples,  26,  944-946 
In  Minnesota,  26,  944 
In  New  York,  26,  944 
In  Wisconsin,  26,  944 

Subsequent  incumbrances,  26,  941 

Time  for  making  deed,  26,  941 

Title  before  deed  is  executed,  26,  940 

Trustee's  covenants,  26,  944 

Whether  deed  must  be  recorded, 2  6, 946 
Railroads 

Railroad's  mortgage  or  trust  deed,  see 
Railroad  Securities. 

Liability  of  trustee  permitted  to  oper- 
ate, 20,  382 
Ratification,  26,  980 
Becitals  in  Deed,  2  6 ,  943 

Examples,  26,  943 

In  equity,  26,  943 

Necessary  recitals,  26,  943 
,    Omission,  26,  943 

Prima  facie  evidence,  26,  943 
Recording  Acts,  20,  534;  26,  985 

Effect  of  failure  to  record,  26,  986 

Examples,  20,  534;  26,  985,  986 

In  general,  20,  534;  26,985 

In  Louisiana,  26,  985 

Of  what  notice,  20,  534 

Purchaser's  deed,  26,9^6 

Whether    statutes    applicable    to    the 
trust  deeds,  20,  534;  26,  985 

Whether  within  the  statute,  20,  534; 
26,985 
Recording  assignment,  26,  891 
See  Redemption. 
Redemption  from  Sales  Under  Power,  26, 

967 

See  generally, l^KnRMi'TiOK:  of  Mort- 
gages. 

Debtor's  right  to  disaffirm,  26,  968 

Examples,  26,  967-969 

Foreclosure  attended  bv  irregularities, 
25,958 

In  absence  of  statute,  26,  967 

Statute  Providing  for  Bight  of  Redemp- 
tion, 26,  968 
Disability,  26,  968 
Effect  of  infancy,  2  6 ,  968 
Effect  of  subsequent  statute,  26,  969 
Retroactive  statute,  26,  969 
Trust  deeds,  26,  969 
Waiver  of  right  to  redeem  in  mort- 
gage, 26,969 
Waiver  of   right  to   redeem  in    trust 
deed,  26,  969 

Subsequent  incumbrancers,  26,  967 

Sunday,  26,  12 

Usury,  26,  968 
Belatlon 

Purchaser's  deed,  26,  941 
Bemedies  Against  Purchaser,  2  6 ,  939 

See  infra.  Resale. 

Examples,  26,  939,940 

In  general,  26,  939 

Suing  for  purchase  price,  26,  939 

When    contract    may    be    treated    as 
abandoned,  26,  939 
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TRUST  DEEDS  AND  POWER  OF  SALE 
MORTGAGES— CoB^W 
Eents  and  Profits,  i  5 ,  812  ;  2  6 ,  936 

See    infra.     Right    of  Entry    and 
Possession. 
Request  by  henejiciary  to  sell,  see    infra. 
When  Power  Becomes  Operative. 
Resale,  26,  922,  939 

Bidder  failing  to   comply   with   terms, 

26,  923 
Bidder  refusjng'to  pay,  26,  922 
Collusive  resale,  26,  924 
Examples,  2  6,  922-924 
Ineffectual  sale,  26,  922 
In  general,  26,  922 
Instalments,  26,  924 
Measure  of  damages  against  first  pur- 
chaser,  26,  924 
Necessity   of  new   advertisement,  26, 

923 

Striking  off  property  to  next  highest 
bidder,  26,  923 

When  resale  may  be  had,  26,  922 

Where    particular    day    is    named    in 
power  of  sale,  26,  924 
Revocation   of  foiver,    see    infra.   The 

Power  Is  Coupled  with  an  Inter- 
est, AND  Irrevocable. 
Right  of  eiiiry,   see    infra.   Right   of 

Entry  AND  Possession. 
Kigbt  of  Entry  and  Possession;  Rents  and 

Profits,  26,  880 

See  infra.  Rights  of  Purchasers. 

Damages  done  estate  before  sale,  26, 
881 

Examples,  26,  880,  881 

In  general,  26,  880  ' 

Liability  for  rent,  26,  880 

Personal  property,  26,  881 

Right  of  entry,  26,  881 
Blgbts  of   Purchasers,    see    infra,   Pur- 
chaser's Deed  and  Title. 

Application  of  Money  by  Trustee,  2  6 ,  934 
Examples,  26,  934-937 

Bona  Fide  Purchasers,  26,  937 

Collateral  agreement  between  mort- 
gagor and  mortgagee,  26,  838 
Constructive  notice,  26,  937 
Debt  secured  fully  paid,  26,  938 
Debt  tainted  with  usury,  26,  938 
In  general,  26,  937 
Notice  of  irregularity,  26,  939 
Party  cognizant  of  fraud,  26,  939 
Purchase  by  mortgagee,  26,  939 
Tender    of    payment    refused,    26, 

938 
Unfair  conduct  on   part   of  trustee, 
26,938 
Caveat  Emptor,  2  6 ,  934 
Examples,  26,  934 
Whether   doctrine  applies  to  sales, 
26,934 
Non-Inquiry  Clause,  26,  936 
Effect  of  clause,  26,  937 
Examples,  26,  937 
In  general,  26,  936 
Purchaser  with  notice,  26,  937 
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Bights  Under  Invalid  Sale,  26,  935 

Action  by  purchaser  for  possession, 
26,  936 

Examples,  26,  935,  936 

Equitable  assignment  of    the   debt, 
26,  93S 

Equitable  title  to  securities,  26,  935 

Improvements,  26,  936 

Mortgagor's  right  to  redeem,  26,  936 

Rents  and  profits,  26,  936 

Sale  wholly  void,  26,  935 

Whether   mortgagor    can    maintain 
ejectment,  26,936 
Sale,  28,  90 

See  infra.  Injunction  to  Restrain 

Sale;  Notice  of  Sale;  Payment 

and    Disposition   of   Proceeds  ; 

Redemption;    Resale;    Setting 

Aside  Sale;  Who  May  Purchase 

AT  Sale. 
Adjournment,   see    infra.    Adjourn- 
ments. 
Inadequate  price,  see   infra.   Inade- 
quate Price. 
Purchaser's  deed  and  title,  see  infra. 

Purchaser's  Deed  and  Title. 
By  Whom  Conducted,  26,  8S4 

Effect  of  failure  of  trustee  personally 
to  supervise  sale,  26,  885 

Employment  of  auctioneer,  26,  886 

Sheriff,  26,888 

Whether  trustee  must  be  personally 
present,  26,  884 
Injunction  to  restrain,  26,  895,  898 
Place  of  Making  Sale,  26,  9C0     ' 

Building    used    as   courthouse,    26, 
901 

Examples,  26,  900,901 

In  general,  26,  900 

Notice  of  sale,  26,  910 

Place  designated  in  instrument,  26, 
900 

Place  not  designated  in  instrument, 
26,  900 

Removal  of  courthouse,  26,  901 
Public  or  Private  Sale,  26,  899 

Discretion,  26,899 

Examples,  26,  899,  900 

Good  faith  to  be  exercised,  26,  899 

Statute,' 2 6,  899 

Terms  of  the  power,  26,  899 
Separate  parcels,  see  infra.  Separate 

Parcels   Should  Be   Sold   Sepa- 
rately. 
Sale  of  pledge  under  poivrr  of  sale,  ».ee 

Pledge. 
Seal,  26,  873 

Separate  Parcels  Should  Be  Sold  Separately, 
2  6 ,  948 
Discretion  of  trustee  or  mortgagee,  2  6 , 

949 
Dividing  tract  of  land,  26,  950 
Duty  of  trustee  or  mortgagee,  26,  948 
Effect  of  selling  en  masse,  26,  948 
Examples,  26,  948-952 
Excessive  sale,  26,  950 
In  general,  26,  948 
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Power  expressly  conferred  upon  trus- 
tee to  sell  en  masse,  26,  949 
Presumption  in  favor  of  sale,  26,  949 
Property     subsequently    divided,    26, 

950 
Rights  of  subsequent   purchasers,  26, 

950 

Sale  of  sufficient  number  of  parcels  to 
satisfy  debt,  26,  951 

Separate  tracts  used  as  a  single  farm, 
26,  9SI 
Setting  Aside  Sale,  26,  975 

Agreement  to  extend   time  for  paying 
note,  26,  979 

Evidence  to  set  aside,  26,  977 

Examples,  26,  975-980 

Fraudulent  sale,  26,  980 

Inadequacy  of  price,  26,  978 

In  general,  26,  975 

Misrepresentations,  26,  977 

Proper  form  of  proceedings,  26,  979 

Purchaser  with  knowledge  of  irregu- 
larity, 26,  979 

Sale  grossly  unfair,  26,  975 

Secret  agreement  between  mortgagee 
or  trustee  and  others,  26,  979 

When  equity  will  set  aside  sale,  26, 

975 
When  sale  will  be  set  aside,  26,  976 
Sberiffs 

Whether  sheriff  acts  officially,  26,  888 
Whether  they  may  exercise  the  power 
of  sale,  26,  893 
Signing  the  notice,  26,  906 
Specific  performance,  26,  869 
Statute  of  Fraud,  26,  934 
In  general,  26,  934 
Memorandum  as  evidence,  26,  934 
Purchaser's  right  to  memorandum,  26, 

934 
Whether  purchaser  can  take  advantage 
of  failure    to  comply  with    statute, 
26,934 
Surplus  proceeds,  see   infra,  Payment 

AND  Disposition  of  Proceeds. 
Tender,  2  6 ,  938 

Bj'  purchaser,  26,  940 
The  contract    of  purchase,    see    infra. 
Statute     of     Fraud;     Remedies 
Against  Purchaser. 
The  Power  Is  a  Cumulative  Remedy,  2  6 
881 

Adjusting  accounts,  26,  882 
Cestui  que  trust's  right  to  foreclosure, 

26,882 
Cloud  on  title,  26,  882 
Defective  power,  2  6 ,  882 
Examples,  26,  881,  884 
Foreclosure     before    power     becomes 

operative,  26,  883 
In  general,  26,  881 

Right  of  mortgagee  to  maintain  fore- 
closure suit,  26.  881 
Trust  deeds,  26,  882 
Trustee  applying  to  be  heard  in  equity, 

26,882 
Trustee  declining  to  act,  26,  882 
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The  Power  Is  Coupled  with  an  Interest,  and 
Irrevocahle,  2  6 ,  875 
A  leading  case,  26,  875 
Bankruptcy  of  mortgagor,  26,  876 
Collateral  power,  26,  877 
Death  of  mortgagor,  26,  875 
Examples,  26,  875-877 
Illinois  statute,  26,  877 
In  general,  26,875 
Insanity  of  mortgagor,  2  6,  875 
Mortgagee's  interest,  2  6, 875 
Trust  deeds,  26,  876 
War,  26,876 
Time  of  Sale,  26,  911 

See  infra.  Adjournments. 

As   to   the   time  of  notice  of  sale,  see 

infra.    Notice    of    Sale    Under 

Power. 
Examples,  26,  911,  912 
Sale  after  hour  advertised,  26,  912 
Sunday,  26,  913 
Title,  see  infra,  Interest  op  Grantor 
in  Trust  Deed. 
As  to  purchaser's  deed  and  title,  see 

infra.  Purchaser's   Deed   and 

Title. 
Trustee,  26,  877 

See  infra.  Who  May  Exercise  the 

Power. 
Agent  for  grantor,  26,  878 
Appointment  of  new  trustee,  26,  887, 

888 
Compensation  and  expenses,  26,  964 
Compliance  with  directions   in   power, 

28,  878 
Duties  and  Liabilities 

In  general,  26,  877 
Errors  in  judgment,  26,  879 
Ill-will  between  beneficiary  and  trustee, 

26,  878 
Joint  trustees,  see  infra.  Who  May 

Exercise  the  Power. 
Liability  for  abuse  of  power,  26,  879 
Liability  for  negligence,  26,  879 
Mortgagee  with  power  of  sale,  26,  879 
New  trustee,  26,  887 
Personal  interest  in  debt,  26,  878 
Purchaser  at  sale,   see    infra.   Who 

May   Purchase  at  Sale. 
Sheriff  making  sale,  26,  879 
Successors   in  trust,  see    infra.  Who 

May  Exercise  the  Power. 
Trustee  real  owner  of  the  debt,  26,  878 
Unprejudiced  and  unbiased,  26,  878 
Whether  trustee  may  be  compelled  to 

act,  2  6 ,  887 
Usury,  26,  938,  968 
Validity  of  Powers  of  Sale,  2  6 ,  S63 
Doubted,  26,  863 
Early  opinions,  2  6 ,  863 
Foreclosure  without  judicial  proceed- 
ings forbidden  by  statute,  26,  868 
Held  valid,  26,  864 
Implied,  26,  869 
In  Alabama,  26,868 
In  California,  26,  868 
In  Dakota,  26,  868 
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TRUST  DEEDS  AND  POWER  OF  SALE 
MORTGAGES— Co«rrf 
Validity  of  Powers  of  Sale — Confd 
In  England,  26,  86g 
In  Georgia,  26,  868 
In  Indiana,  26,  868 
In  Iowa,  26,  868 
In  Kansas,  26,  869 
In  Louisiana,  26,  866 
In  Maryland,  26,  868 
In  Massachusetts,  26,  868 
In  Michigan,  26,  868 
In  Missouri,  26,  866 
In  Montana,  26,  867 
In  Nebraska,  26,  869 
In  Nevada,  26,  867 
In  New  Hampshire,  26,  866 
In  New  York,  26,  866 
In  North  Carolina,  26,  867 
In  Oregon,  26,  868 
In  Rhode  Island,  26,  868 
In  South  Carolina,  26,  868 
In  Texas,  26,  869 
In  Vermont,  26,  868 
In  Virginia,   26,  S69 
In  West  Virginia,  26,  869 
Legal  title,  26,  869 
Specific    performance    of-  agreement, 

2  6 ,  869 
Vendor  and  purchaser,  28,  90 
When  Power  Becomes  Operative,  2  6 ,  894 
Default,  2  6,  894 

Default  as  condition  precedent,  2  6 ,894 

Effect  of  sale  by  default,  26,  894 

Examples,  26,  894,  895 

In  general,  2  6 ,  894 

Injunction  to  restrain  sale,  26,  895 

Period  of  default  running  with  period 
of  notice,  26,  894 

Time  of  default,  26,  894 
Effect  of  Tender  Before  Sale,  26,  S98 

Actual  proffer  to  buy,  26,  8g8 

Examples,  26,  898 

In  general,  26,  898 

Injunction  to  restrain  sale,  26,  898 

Offer  to  buy  debt,  26,  898 
Necessity  of  previous  entrj',  26,  896 
Promise  of  forbearance,  26,  898 
Provisions  for  Accelerating  Maturity,  2  6, 

895 

Clauses  construed,  26,  895 

Default  of  instalment,  26,  895 

Due  only  for  purposes  of  foreclosure, 

26,  89s 
Examples,  26,  895,  896 
In  general,  26,  895 
Provisions,  26,  895 
Sale   before   maturity   of    principal, 

26,895 
Bequest  by  Beneficiary  to  Sell,  26,  897 
Examples,  26,  897,  898 
In  general,  26,  897 
Necessity  of  request,  26,  897 
Ratification,  26,  898 
Sale  without  request,  26,  897,  898 
Where  deed  does  not  provide  for  such 

request,  26,  S97 
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Whether  power  is  coupled  with  an  inter- 
est, 18,  890 
Who  Hay  Exercise  the  Power,  2  6 ,  S84 
Assignees  of  the  Debt,  26,  889 
Assignment  as  security,  26,  891 
Assignment  of  mortgage,  26,  890 
Debt  not  assignable,  26,  890 
Examples,  26,  889,  S90 
In  absence  of  express  provision,  26, 

890 
In  general,  26,  889 
Power    conferred    upon    mortgagee, 

26,  889 
Recording  assignment,  26,  891 
Statute  providing  for  execution    by 

assignee,  26,  890 
Sufiiciency  of  the  record,  26,  892 
Auctioneers,  26,  893 
Corporations,  26,  893 
Delegation  of  Power,  2  6 ,  884 

Assent  of  grantor  and  beneficiary  to 

absence  of  trustee,  26,  885 
Auctioneer,  26,  886 
Examples,  26,  884-886 
In  general,  26,  884 
Mortgagees  with  power  of  sale,  26, 

88s 
Sale  conducted  by  attornev,  26,  885 
Trust  deed,  26,  884 
Trustee  failing   personally  to  super- 
vise sale,  26,  885 
Use  of  the  word  "assigns,"  26,  884 
Whether  power  can   be   delegated, 
26,  884 
Executors  and  Administrators,    26,  891 
Foreclosure  by   advertisement,    26, 

892 
"  Heirs  and  assigns,"  26,  892 
In  general,  26,  892 
Legal  representatives,  26,  892 
Joint  Trustees,  26,  886 

Acting  separately,  26,886 
Examples,  26,  886,  8S7 
In  general,  26,  886 
Joint  mortgagee,' 26,  887 
Sheriffs,  26,  893 

Substitutes    and    Successors    In   Trust, 
26,887 
Appointment  by  court  of  equity,  26, 

887 
Beneficiaries  appointing  new  trustee, 

26,  887 
Compelling  trustee  to  exercise  trust, 

26,  887 
Examples,  26,  887-889 
New  trustee,  26,  887 
Provisions  in  trust  deeds,  26,  887 
Sheriffs,  26,  888 

Whether   sheriff  acts  officially,  26, 
888 
Who  May  Purchase  at  Sale,  2  6 ,  924 
Agent  of  mortgagee.  2  6 ,  926 
Assignment  of  bid  to  mortgagee,  26, 

927 
Attorney  of  mortgagee,  2  6 ,  926 
Authorized  by  power  to  become  pur- 
chaser, 26,  924 
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Authorized  by  statute,  26,  924 
Bona  fides  of  the  sale,  26,  927 
Cestui  Que  Trust 

Mortgagee 

Inadequate  price,  26,  954 
Co-tenant  of  mortgagor,  26,  934 
Creditors  in  Trust  Deeds,  26,  932 

Examples,  26,  932 

In  general,  26,  932 
Director  of  corporation  mortgagor,  26, 

933 
Disaffirmance,  26,  928 
Effect  of  Purcliase  by  Mortgagee,  2  6 ,  927 

Delay  in  setting  aside,  26,  92S 

Examples,  2  6,  928,  929 

General  rule,  26,  928 

Purchase  of  outstanding  title,  26,  929 

Ratification,  26,  928 

Time  for  disaffirmance,  26,  928 

Whether    mortgagee   can    repudiate 
sale,  26,  928 

Whether  title  is  void  or  voidable,  26, 
927 

Who   may   avoid  mortgagee's  title, 
26,  927 
Fairness  of  price,  26,  927 
Indirectly,  26,  924 
In  general,  26,  924 
In  Maryland,  26,  925 
In  Michigan,  26,  925 
In  Minnesota,  26,  925 
In  New  York,  26,  925 
In  Rhode  Island,  26,  925 
,   In  Wisconsin,  26,  925 
Junior  mortgagee,  26,  932 
Mortgagee,  26,  924 

Inadequate  price,  26,  954 
Mortgagor,  26,  933 

Co-tenant  of  mortgagor,  26,  934 

Cutting    out   subsequent    incum- 
brances, 26,  933 

Director  of  corporation  mortgagor, 

z6,933 
Holder  of  equity  of  redemption,  26, 

933 

In  general,  26,  933 

Mortgagor's  wife,  26,  933 
Nominal  bidders,  26,  925 
Officer  conducting  sale,  26,930 
Partnership,  26,  926 
Permission  to  Purchase,  26,  929 

Effect  of  purchase,  26,  930 

Examples,  26,  929,  930 

Execution  of  deed,  26,  930 

In  general,  26,  929 

No  other  bidders,  26,  930 

Provision  in  power,  26,  924,  929 
Pledgee  of  mortgagee,  26,  926  . 
Property    subsequently    conveyed     to 

bona  fide  purchaser,  2  6y  926 
Purchase  of  outstanding  title,  26,  929 
Ratification,  26,  928 
Reason  of  mortgagee's  disability,  2  6 ,925 
Sale  by  Public  Officers,  2  6 ,  930 

Examples,  26,  930 

In  general,  2  6 ,  930 

Validity,  26,  930 
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Sale  ostensibly  to   a   third  person,  26, 

925 

Trustee,  26,  930 

Bidding  for  beneficiary,  26,  931 

Consent  of  beneficiary,  26,  930 

Exaniples,  26,  930-932 

In  general,  26,  930 

Right  to  purchase,  26,  930 

When  purchase  not  ipso  facto  voidable, 

26,  927  ' 

TRUSTEE  PROCESS,  see  Foreign  At- 
tachment; Garnishment. 
TRUSTS  AND  TRUSTEES,  27,1 

See  Assignment  for  the  Benefit  of 
Creditors;  Charities;  Embezzle- 
ment; Executors  and  Adminis- 
trators; Guardian  and  Ward; 
Implied  Trusts;  Perpetuities; 
Powers;  Spendthrift  Trusts;  Sur- 
rogates' and  Probate  Courts; 
Trade  Combinations  and  Corpo- 
rate Trusts;  Trust  Deeds  and 
Power  OF  .Sale  Mortgages;  Trusts 
FOR  Accumulation  ;  Uses. 

As  to  equitable  separate  property  of 
married  -women,  see  Separate  Prop- 
erty OF  Married  Women. 

As  to  investment  of  trust  funds,  lia- 
bility of  trustees,  etc.,  see  Invest- 
ment. 

As  to  resulting  trusts  -where  trusts  fail 
from  vagueness,  illegality,  and  uncer- 
tainty, see  Implied  Trusts. 

For  education,  see  Charities. 

Partition,  see  Partition. 

Resulting  Trusts,  see  Implied  Trusts. 
As  to  purcliase  by  trustees  'with  funds 
of  cestuis  que  trustent,  see  Implied 
Trusts. 

Spendthrift  trusts,  see  .Spendthrift 
Trusts. 

Trusts  for  charitable  uses,  see  Char- 
ities. 

Acceptance  of  beneficiar3',  27,  35 

Acceptance  or  Disclaimer  by  Trustee,  2  7 , 
81 

Action  in  trustee's  name,  27,  82 
Agreement  to  accept  trust,  27,  81 
Ambiguous  acts,  27,  83 
Dealing  with  property  as  trustee,  27, 

83 
Declaration  of  trust,  27,  82 
Disclaimer,  2  7 ,  83 

By  pleading,  27,  84 

In  writing,  27,  84 
Effect  of  Disclaimer,  2  7 ,  84 

By  One  Trustee,  2  7,  84 
Upon  legacy ,  2  7 ,  84 
Express  acceptance,  27,  82 
Implied  acceptance,  27,  82 
Implied  disclaimer,  27,  83 
Parol  disclaimer,  27,  83 
Parol  evidence,  27,  83 
Presumption    that    trust   is   accepted, 

27,  82 

Relation  of  disclaimer,  27,  83 
Right  to  disclaim,  27,  81,  83 
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TRUSTS  AND  TRUSTEES— Co«i"rf 
Acceptance    or    Disclaimer    by  Trustee — 
Contd 
Title  of  trustee  before   acceptance,  27, 

82 
Trustee  also  executor,  27,  82 
'  Trusts  to  public  officers  and  successors, 
27,  81 
Where   estate  ivests  where  there  is  a 
disclaimer,  27,  84 
Accounts 

Accounting,  27,  165 

See  infra,  Procedure. 
Accuracy,  27,  167 
Actual  receipts  and  profits,  27,  168 
Capital  and  Income,  2  7 ,  169 
Cash  dividends,  27,  171 
Earnings,  27,  171 
Examples,  27,  169^-173 
In  general,  27,  169 
Keeping  accounts  separate,  27, 169 
Net  and  gross  income,  27,  170 
Stock  dividends,  27,  171 
What  is  income,  27,  171 
Completeness,  27,  167 
Deferring  settlement,  27,  167 
Delaying,  27,  167 

Disbursements  and  Allowances,  27, 173 
Advances  to  estate,  27,  177 
Compensation    for    services   of    a 

third  person,  27,  174  , 

Cost  of  preparing  account,  27, 177 
Costs  and  expenses,  27,  175 
Counsel  fees,  27,  175 
Examples,  27,  173-178 
Improvements,  27,  177 
In  general,  27,  173 
Own  services  as  attorney,  27,  176 
Protecting  property  from  destruc- 
tion, 27,  177  ^ 
Protecting    property    from    liens, 

27,  177 
Protecting  property    from  waste, 

27,  177 
Purchase  of  outstanding  title,  27, 

174 
Reasonable,  27,  173 
Rental  commissions,  27,  176 
Tax  liens,  27,  177 
Unauthorized,  27,  175 
Unnecessary,  27,  175 
What  will  be  allowed,  27,  173 
Discretion  of  trustee,  27,  166 
Doubts  decided  against  trustee,  2  7 , 

168 
Expenditures,-   settlement,     and    re- 
lease, 27,  168 
For  what  trustee  must  account,  27, 

166 
In  general,  27,  165 
Interest,  5,  528«'»;  11,398;  27,  i79 

See  infra,  Interest. 
Keeping  beneficiary  out  of    enjoy- 
ment of  estate,  27,  167 
Lien  for  Reimbursement,  27,  17S 
Allowances  refused,  27,  179 
For  compensation,  27,  178 
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In  general,  2,7,  17S 
Payment    of    outstanding   incum- 
brances, 27,  179 
Retention  of  corpus,  27,  179 
Voluntarily  yielding  property,  27, 
179 
Loss  of  accounts,  2  7 ,  167 
Parties  in  action  for  accounting,  27, 

284 
Trustee's  duties',  27,  165 
Upon  demand  of   cestui  que  trust, 
27,  166 
Examples,  27,  106,  107 
Jurisdiction  of  equity,  27,  106 
Limitation  of  Actions  and  Laches,   13, 
671,683,709;  27,  107 
Beneficiary  guilty  of  laches,  2  7 ,  107 
Effect  of  demand,  27,  107 
Express  trusts,  27,  107 
How  far  account  will  be  carried  back, 

27,  107 
Jurisdiction  of  equity  to  compel  ac- 
counting,  27,  106 
Legal  limitation,  27,  107 
Rents  and  mesne  profits,  27,  107 
When  account  required,  27,  106 
Upon  interest  for  refusing,  1 1 ,  840 
When  equity  will  require  accounting, 

27,  106 

Active  trusts,  27,  4,  7 
Adjournment  of  sale,  2  7 ,  230 
Admission  of  trustees,  9,  343,353  ;  27,301 
Adverse  Possession,  i,  241 ;  27,  loi 

Between  trustee  and  cestui  que  trust, 
I,  241 

Cestui  que  trust  of  stranger,  i ,  243 

Effect  of  repudiation,  27,  104 

Examples,  27,  103,  104 

Holdingby  stranger  from  trustee,  1,244 

Ignorance  of  rights,  i ,  242 

Possession  of  beneficiary  as  possession 
of  trustee,  27,  loi 

Possession  of  trustee  is   possession  of 
beneficiary,  27,  loi 

Repudiation  of  trust  by  trustee,  27. 104 

Repudiation  of  trust  must  be  clear,  27, 
104 

Secret  trusts,  i ,  242 

What  constitutes  a  repudiation  of  trust, 
27,104 
Affidavit,  27,  34 
Agency,  27,  144 

See  infra.  Good  Faith. 

Trustee  purchasing  as  agent  of  another, 

28,  209 
Aliens 

Alien  as  Trustee,  i.  463;  27,  22 
In  general,  i,  463;  27,  22 
Objection  to  appointment,  27,  22 
Pleading  alienage,  27,22 
Statute  prohibiting,  27,  22 
Creation  of  trust  by,  27,  16 
Allowances,  see  infra.  Disbursements 

AND  Allowances. 
Anticipation  of  income,  27,  157,  236 
Application  for  instructions  from  court, 
27>  151 
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Application  of  Proceeds,  27,  267 

Examples,  27,  267,  268 

In  general,  27,  267 

Innocent  purchaser,  27,  267 

Purchaser  with  notice  of  contemplated 
wrong,  27,  267 

Right  to  supervise  trustee's  subsequent 
conduct,  27,  268 
Appointment  of  7161^   trustee^  see    infra, 

Succession    and   Appointmbnt  of 

New  Trustee. 
Arbitration  and  award,  27,  137 
Assignment  for  Benefit  of  Creditors  . 

Klght  of  Assignor  to  Revctke,   27,  319, 

Acceptance  by  assignee,  2  7,  320 

Acceptance  by  creditor,  27,  320 

After   creditors    have    been  notified, 
27,321 

Examples,  27,  320,  321 

In  England,  27,320 

In  general,  2  7,  320 
Assignment  of  Right  of  Action  for  Trust,  6 , 
660 

See  Assignment. 
As  to  -who  may  sue,  see  infra,  Parties. 
Attachment,  27,  157 
Bad  faith,  see  infra.  Good  Faith. 
Bank  Deposits,  2  7 ,  58 

Deposit  accompanied  by  a  declaration 

of  trust,  27,  59 
Deposit    without    any   declaration    of 

trust,  27,  59 
Evidence  aliunde,  27,  60 
Examples,  27,58-62 
Gift  or  trust,  2  7 ,  59 
In  general,  27,  58 
Intention  of  party  depositing   money 

in  another's  name,  27,  58 
Pass  book  delivered  to  beneficiary,  27, 

60 
Question  one  of  fact,  27,  61 
Retention  of  pass  book  by  depositor, 

27,'  60 
Bankruptcy 
Bankrupt  as  Insolvent 

In  general,  27,  21 
Bankrupt  as  Trustee,  27,  21 

Assignees,  27,  21 

Certificate  of  discharge,  27,  21 
Creation  of  Trust  by  Bankrupt,  27,  15 

Examples,  27,  15 

In  England,  27,  15 

In  United  States,  27,  15 

Property  exempt  from  execution,  27, 

IS 

Ground  for  removal,  27,  86 
Banks,   see  infra.  Depositing  Funds 

IN  Bank. 
Bare  Trustee 

Definition  of,  2,  122 
Beneficiaries,  see   infra.    Rights   and 

Remedies  of  Beneficiary 
Bill  In  Chancery 

To  remove  trustees,  27,  89 
Bill  Quia  Timet 

Against  trustee,  2,  260 
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Bond,  27,34 

New  trustee,  2  7,  96 
Borrowing  money,  27,  138 
Burden  of  proof,  2  7 ,  298,  299,  302 
Buying  at  his  o-ain  sale,  see  infra,  Good 

Faith. 
Care  of  Trust  Property 
Possession  and  Safe  Keeping,  2  7 ,  153 
See  infra.  Protection  and  Pres- 
ervation OF  Property. 
Duty  of  trustee,  27,  153 
Duty  to  bring  suit  for  possession,  27, 

154 
Duty  to  retain  control   of  property, 

27,  iS4_ 
Ejectment   against  cestui   que  trust, 

27,  IS4 
Examples,  27,  153-155 
In  general,  27,   153 
Measure  of  care  to  be  exercised,  27, 

154 

When  possession  is  taken,  27,  153 
Cestui  Que  Trust,  see  infra.  Rights  and 
Remedies    of    Beneficiary;  Who 
May  Be  a  Cestui  Que  Trust. 
Cestui  que  trust  as  trustee,  27,  22 
Children,   see   infra.   Provisions   for 

Maintenance. 
Choses  in  action,  27,  24 
Collection  of  claims,  27,  156 
Compensation  of  Trustee,  27,  1 80 
Actual  value  of  services,  27,  186 
Agreement  with    beneficiary,  2  7,    189, 

I  go 
Bad  faith,  27,  187 
Chancellor's  allowance,  27,  182 
Confusion  of  goods,  27,  188 
Difference  in   England  and  America, 

27,  180 
Discretion  of  court,  27,  190 
Double  compensation,  27,  igi 
Failure  to  fulfil  duties,  27,  187 
Generally,  27,  180 
Gross  sum,  27,  186 
In  England,  27,  180 
Instances   where    commission    was   al- 
lowed, 27,  185 
Instrument  fixing   compensation,   27, 

189 
In  United  States,  27,  181 
Lien,  27,  178 

Mere  nominal  trustee,  27,  189 
Mingling  trust  funds,  27,  1S8 
Needless  services,  27,  189 
Neglect  of  duty,  27,  187 
Percentage  Commission,  27,  182 

Amount   of    commission    allowable, 
27, 183 

Disbursements,  27,  185 

In-general,  27,  1S2 

Instances  where  commission  was  re- 
fused, 27,  185 

Method  of  determining  amount,  27, 

183 
States  allowing,  27,  182 
Services  to  trustee's   own   advantage, 
27,  189 
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TRUSTS  AND  TRUSTEES— Co«<'rf 
Compensation  of  Trustee — Confd. 

States  in  which  no  compensation  is  al- 
lowed, 27,  186 
Stipulating  that  trustee  shall  receive  no 

compensation,  27,  189 
Trivial  violation  of  duty,  27,  188 
Trustee  fixing  amount,  27,  190 
Unauthorized  service,  27,  187 
Unharmful  irregularities,  27,  188 
Waiver  of  right  to  compensation,  27, 

190 
Where  no  services  were  rendered,  27, 

189 
Where  will   has   fixed    compensation, 

27,  19a 
Withholding,  27,  248 
Compromise,  27,  137 
Confederate  bonds,  1 1,  828  ;   12,  3x3 
Confession  of  judgment,  27,  136 
Conflict  of  Laws,  3,  633,  638 ;  27 ,  7,  8 
In  execution  of  a  power,  3,  633,  638 
When  declared  by  a  will,  3,  633,  638 
Confusion  of  Goods,   1,60;  ir,  835;  27, 
160 

Compensation,  27,  188 
Confusion  held  to  be  conversion,  27, 161 
Depositing  funds  in  his  own  name,  1 1, 

836;   27,  160 
Embezzlement,  27,  163 
Examples,  27,  160-163 
Improper  use  of  funds,  27,  162 
Interest,  1 1 ,  400 ;   27,  162 
Liability  of  trustee  for  conversion,  27, 

161 
Liability  to  creditors  of  trustee,  27, 161 
Presumption  that  he  drew  out  his  own 

funds,  27,  160 
Profits,  27,  162 
Putting  funds  beyond  trustee's  control, 

27,  160 
Removal,  27,  163 

Trust  following  investment,  27,  162 
Consent  of  beneficiary,  27,  35 
Consideration,  2  7 ,  43 
Examples,  27,  43-46 
Form  of  instrument,  27,  43 
Imperfectly  created,  27,  43,  44 
In  general,  27,  43 
Marriage,  27,  44 
Not  perfectly  created,  27,  43 
Not  perfectly  executed,  27,  43 
Not  valuable,  2  7 ,  44 
Valuable,  27,  44 
What  is  sufficient,  27,  44 
When  not  enforceable,  27,  44,  45 
Whether    resulting    trusts    rise    from 
want  of,  10,  56 
Construction  of  Trusts,  2  7 ,  62 
Ambiguities,  2  7 ,  64 
Construction  given  it  by  the  parties, 

27,  64 
Deeds,  27,  74 

Examples,  27,  74-81 
In  general,  2  7 ,  74 
Power  of  trustee,  27,  78 
Strict  construction,  27,  74 
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"Descendants,"  27,  65 
Entire   instrument  should   be   consid- 
ered, 2  7 ,  63 
Executed  Trusts,  2  7 ,  64,  65 
Equitable  estate,  27,  65 
In  general,  27,  65 
Rule  in  Shelley's  case,  27,  65,  65 
Executory  Trusts,  27,  66 
Marriage  Settlements,  27,  66 

Children  taking  as  purchasers,  27, 

67 
In  general,  27,  66 
Intention  to  provide  for  issue,  27, 

66 
Reformation  in  equity,  2  7 ,  67 
Wills,  27,  67 

Consideration  of  other  instrument, 

27,67 
Departure  from  his  words  to  exe- 
cute intention,  27,  69 
Examples,  27,  69-74 
Executory  trusts,  2  7 ,  68 
In  general,  27,  67 
Intention  of  testator,  27,  67 
Provision  for  issue,  2  7 ,  69 
Reference  to  other  instrument,  27, 

67 
Review  of  cases,  2  7 ,  69-74 
Rule  in  Shelley's  case,  27,  68 
Trusts  in  rents  and  income,  27,72 
Indefinite  language,  27,64 
In  general,  27,  62 
Intention  of  creator,  27,  64 
Intention  of  testator  or  settlor,  2  7,  63 
"Legal  representatives,"  27,  65 
Nature  of  trust  estate,  27,  64 
Ordinary  meaning  of  language,  27,  64 
Practical  construction,  2  7 ,  64 
Technical  words,  27,  65 
Terms  of  the  trust,  27,  64 
Whether  trust  executed  or  executory, 
27.  64 
Constructive    trusts,    see    Implied 

Trusts. 
Continuing  trustee,  3,  822 
Contracts  of  trustee,  27,  221 
Conversion,  27,  162 
Conveyance 

Necessity  of  formal   conve3ance,   27, 

124 
Requiring  trustee  to  make,  2  7,  125 
Conveyances  to  Cestuis  Que  Trustents 

When  champertous,  3,  83 
Corporations 

As  cestuis  que  trustent,  27,  23 
Corporations  as  Trustees,  2  7,  17 
See  infra,  Investments. 
Charitable  purposes,  27,  18 
Charter  provisions,  27,  19 
Compelling  execution,  27,  17 
Corporation  incompetent,  27,  19 
Court  of  equity,  27,  17 
Educational  purposes,  27,  18 
Examples,  27,  17-19 
In  general,  27,  17 
Municipal  corporations,  27,  18 
Purpose  foreign  to  corporation,  27, 19 
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Specified  purpose,  27,  18 
Supplying  trustee,  27,  19 
Within  scope  of  corporate  power,  2  7 , 

17 
Creation  of  trust  by,  27,  13 
Power  of  state  to  remove  trustees,  27, 
88 
Costs,  4,317;  27,  176,  303 

Carelessness  of  trustee,  27,  305 

Examples,  27,  303-306 

In  general,  27,  303 

Negligence  or  misconduct  of  trustee, 

27,305 
Protection  of  trustee,  27,  305 
Trustee  acting  in  bad  faith,  27,  305 
Trustee  acting  in  good  faith,  2  7 ,  304 
Trustee  acting  within  line  of  his  dutj-, 

27,  304 
Unsuccessful  party,  27,  305 
Costs  and  expenses,  4,  317;  27,  176,  303 
Co-Trustees,  27,  215 

Consent  to  misapplication,  27,  219 
Continuing  business  of  estate,  27,  217 
Death  of  trustee,  27,  221 
Delegation  of  discretionary  power,  27, 

216 
Delegation  of  ministerial  duties,  27,  217 
Delegation   to  agents  and  employees, 

27,  217 
Duties  and  liabilities  joint,  27,  215 
Duty  to  act  together,  27,  215 
Duty  to   prevent  waste   by  co-trustee, 

27,  218 
Fault  of  one  trustee  when    other    is 

blameless,  27,  217 
In  general,  27,  215 
Joinder,  27,  285 
Joinder  in  suit,  27,  281 
Liability  for  acts  of  co-trustee,  27,  215, 

216 
Majority  of  trustees  acting,  27,  220 
Necessity  that  all  trustees  concur,  27, 

220 
Partnership  relation,  27,  217,  218 
Putting  funds  iit  co-trustee's  hands,  27, 

219 
Renunciation  by  one  or  more  trustees, 

27,  220 
Sale  and  conveyance  by  one,  27,  215 
Separate  conveyances,  27,  215 
Suffering  co-trustee  .to  act  alone,  27, 

215,  216 
Trustee    purchasing    from    co-trustee, 

27,  209 
Trustees  uniting  in  a  breach  of  trust, 

27,  220 
When  liabilities  joint,  27,  216 
Counsel  fees,  27,  156,  175 
Counterclaim,  22,  411 
Court 

Application  for  instructions  from  court, 

27,  151 
Covenants  which   run  with  the  land,  27, 

132 
Creation  of  Trusts,  27,  25 

See  infra.  Consideration  ;  Decla- 
ration OF  Trust;    Fraud;    Per- 
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sonal  Property;  Precatory 
Trusts;  Provisions  for  Main- 
tenance. 

As  to  implied  trusts,  see  Implied 
Trusts. 

Acceptance  of  beneficiary,  27,  35 

Affidavit,  27,  34 

Agreements,  27,  32 

Answer  inequity,  27,  34 

Bond,  27,  34 

Cases  in  which  declaration  was  held 
sufficient,  27,  27,  28 

Consent  of  beneficiary,  27,  35 

Construction,  27,62 

Conveyances,  27,  31 

Declaration  of  trust,  5,  369;  8,  1323; 
27,  34.  82,  301 

Declarations  of  trusts  held  insufficient, 

27.31 

Deeds,  27,  28 

Examples,  27,  25-35 

Express  declaration,  27,  25 

In  general,  27,  25 

Intention  of  settlor,  27,  26 

Knowledge  of  beneficiary,  27,  35 

Letters,  27,  32,33 

Miscellaneous  cases,  27,  33 

Mortgages,  27,  31 

Necessity  of  technical  terms,  27,  26 

Necessity  of  the  word   "trust,"  27,  35 

Pamphlet,  27,  34 

Powers  given  to  trustees,  27,  35 

Promises,  27,  32 

Provision  in  wills,  27,  38 

Ratification  by  beneficiary,  27,  35 

Recital  in  deed,  27,  34 

Separate  instruments,  27,  31 

Trustee  de  son  tort,  27,  26 

Wills,  27,  32 

Written  contracts,  27,  28 
Creditors,  see  infra.  Assignment  for 

Benefit  of  Creditors. 

Creditors  receiving  trust  funds,  27,  265 

Preference  as  between  trust  creditor 
and  general  creditor,  27,  256 

Whether  trust  estate  subject  to  debt,  see 
infra.  Nature  of  the  Benefici- 
ary's Estate. 
Dealing   ivitk    beneficiary,   see    ivfra. 

Good  Faith. 
Dealing  with  subject  in  his  OTvn  ijiterrst, 

see  infra.  Good  Faith. 
Death  of  trustee,  27,  92,  221,  322 
Debts 

Whether  trust  estate  subject  to,  see  ;'?/- 
_/V«,  Nature  of  the  Beneficiary's 
Estate. 
Declaration  of  Trust,  5,  369;  8,  1333;   27, 

34.  82,  301 

See  infra.  Creation  of  Trusts. 

Court  will  not  compel  completion  of 
the  trust,  8 ,  1324 

Donee  having  no  notice  of  the  trans- 
action, 8,  1324 

Donor  proposing  to  make  himself  trus- 
tee, 8,  1323 

Examples,  8,   T324 
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TRUSTS  AND  TRUSTEES— Co»/'rf 
Declaration  of  Trust — Cont'd 
Incomplete  transaction,  8,  1323 
Necessity  of  conveyance,  8,  1323 
On  use,  5,  368 

Ratification  of  beneficiary,  8,  1324 
What  is  necessary  to  constitute,  8,  1323 
Where   some   further  act  is   contem- 
plated, 8,  1323 
Decree,  2  7,  306 

Examples,  27,  306-308 
Extra-territorial  effect,  27,  306 
Power  of  court,  27,  306,  307 
Reformation,  27,  308 
Removal  of  trustee  from  the  state,  2  7 , 

306 
Trustee  of  foreign  court,  2  7 ,  306 
Whether   court  bound  by  terms  of  in- 
strument, 27,  308 
Dedication  to  public  by  trustee,  5,  399 
Deeds,  27,  28 

Construction,  27,  74 
Examples,  27,  74-81 
In  general,  27,  74 
Power  of  trustee,  27,  78 
Strict  construction,  27,  74 
Recitals,  27,  34 
Definition,  6,  715  ;   11,814;   27,3 
Delegation  of  Power,   see   infra,   Co- 
Trustees;    Powers,   Duties,    and 
Liabilities  of  Trustees. 
Sale,  27,  225 
Depositing  Funds  in  Bank,  27,  15S 
Bank  selected  by  settlor,  27,  159 
Cestui  que  trust's  right  to  claim ,  2  7 ,  258 
Consent  of  settlor,  27,  159 
Depositing  in  trustee's  own  name,  27, 

160 
Examples,  27,  158-160 
Failure  of  bank  on  account  of  war,  27, 

159 

In  general,  27,  158 

Liability  as  insurer,  27,  159 

Liability  of  trustee,  27,  158 

Power  of  trustee,  27,  158 
Depreciated  currencj',  27,  147 
"Descendants,"  27,  65 
Devises  upon  trust,  i  9,  1046 
Diligence,  see   infra.  Powers,  Duties, 

AND  Liabilities  of  Trustees. 
Diligence   and  good  faith  required,  1 1 , 

814;  27,  191 
Disbursements  and  Allowances,  27,  173 

Advances  to  estate,  27,  177 

Compensation    for  the    services    of  a 
third  person,  27,  174 

Cost  of  preparing  account,  27,  177 

Costs  and  expenses,  27,  175 

Counsel  fees,  27,  175 

Examples,  27,  173-178 

Improvements,  27,  177 

In  general,  27,  173 

Own  services  as  attorney,  27,  176 

Protecting  property  from  destruction, 
27,177 

Protecting   property    from  hens,   27, 

177 


Protecting  property  from   waste,  27, 

177 
Purchase     of    outstanding    title,    27, 

174 

Reasonable,  27,  173 

Rental  commissions,  27,  176 

Tax  liens,  27,  177 

Unauthorized,  27,  175 

Unnecessary,  27,  175 

What  will  be  allowed,  27,  173 
Disclaimer,  see  infra.  Acceptance  or 

Disclaimer  by  Trustee. 
Discretionary      powers,       see        infra. 

Powers,  Duties,  and   Liabilities 

OF  Trustees. 
Distinguished  from  estates  on  condition, 

6,  90s 
Distinguished  from  powers,  18,  882 
Double  compensation,  27,  191 
Dower,  5 ,  894 

Common-law  doctrine,  5,  894 

In  Alabama,  5,  895 

In  Arkansas,  5,  895 

In  Connecticut,  5,  895 

In  Delaware,  5,  895 

In  England,  5,  895 

In  Florida,  5 ,  895 

In  Georgia,  5,895 

In  Illinois,  5,  895 

In  Kentucky,  5,  895 

In  Maine,  5,  895 

In  Maryland,  5,  S95 

In  Massachusetts,  5,  895  t 

In  Michigan,  5,  895 

In  Missouri,  5,  895 

In  New  Hampshire,  5,  895 

In  New  Jersey,  5,  895 

In  New  York,  5,  895 

In  North  Carolina,  5 ,  895 

In  Ohio,  5,  89s 

In  Oregon,  5,  895 

In  Pennsylvania,  5,  895 

In  Rhode  Island,  5,  895 

In  South  Carolina,  5,  895 

In  Tennessee,  5 ,  895 

In  Vermont,  5 ,  895 

In  Virginia,  5,  895 

In  West  Virginia,  5,  895 

In  Wisconsin,  5,  895 

Retrospective  effect  of  statute  giving 
dower,  5 ,  894 

States  in  which  common-law  rule  pre- 
vails, 5 ,  894 
Drunkenness 

Ground  for  removal,  2  7 ,  86 
Duress,  27,  315 
Ejectment  against  cestui  que  trust,  27, 

.154 

Ejectment  by  cestui  que  trust,  6,  229 

Elevated  Railroads 

Recovery    of    damages   for   injury    to 
property,  23,  1061 

Embezzlement,  6,  482;  27,  163 

Eminent  Domain 

Trustee  as  party,  6,  609 

Enforcement  of  trust,  see  infra.  Pro- 
cedure. 
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Egnitable  estate,  see   infra,  NATURE  OF 

THE  Beneficiary's  Estate. 
Equity,  see   infra.  Jurisdiction. 
Equity  -will   not  permit  trust   to  fail  for 

want  of  trustee,  z  7,  16,  89 
Escheat,  6,  855 

Estate,    see    infra.    Nature    op    the 
Beneficiary's  Estate. 
As  to  the  nature  of  the  trustee^s  estate, 
see  infra.  Nature  of  the  Trus- 
tee's Estate. 
Estoppel,  27,  269 

Cestui  que  trust  sleeping  on  his  rights, 

27,  269 
Examples,  2  7 ,  269-271 
General  principles  of  estoppel,  27,  270 
Grantor  estopped  from  asserting  after- 
acquired  title,  7,  10 
Misconduct  of  trustee,  27,  269 
Ratification,  27,  269 
Trustee  denying  the  validity  of  trust, 

7,  22 
Trustee  purchaser  at  his  own  sale,  27, 

270 
When  cestui  que  trust  stopped  by  sale 
of  trustee,  7,  19 
Evidence,  27,  296 

Admisssions  of  trustee,  27,  301 
Burden  of  proof,  27,  298,  302 
Circumstantial  evidence,  27,  301 
Competency  of  evidence  under  peculiar 

circumstances,  27,  303, 
Declarations  of  trustee,  27,  301 
Parol  Evidence,  27,  299 
Examples,  27,  298-300 
Must  be  conclusive,  27,  299 
Of  trust  in  personal  property,  2  7 ,  298 
To  disprove  trust,  27,  302 
To  establish  express  trust,  2  7 ,  299 
To  establish  resulting  trust,  27,  298 
To  show  that  purchase  was  for  bene- 
fit of  another,  27,  299 
To  vary  terms   of    trust  created    in 
writing,  27,  302 
Statute  of  frauds,  27,  300 
To  Establisli  Existence,  2  7 ,  296 
Clear  and  conclusive,  27,  296 
Examples,  27,  296,  297 
Parol,  27,  296 

Sufficiency  of  evidence  to  establish 
existence,  27,  297 
Exchange 

Whether  power  to  exchange  includes 
power  to  sell,  27,  221; 
Executed  and  Executory,  27,  11 

See  infra.  Construction  of  Trusts. 
Construction,  27,  11 
Court  of  equity,  2  7,  11 
Enforcement,  27,  11,  12 
Examples,  27,  11,  12 
In  general,  27,  11 

Intention  of  testator  or  settlor,  27,  11 
Execution,  7,  128 

Against  cestuis  que  trustent,  27,  127 
As  to  whether  trust  estate  is  subject  to 
debt,  see    infra.    Nature   of   the 
Beneficiary's  Estate. 


955 


Executors  and  Administrators,  27,  288 
As  trustees,  27,  17 
Declaration  of  trust,  27,  82 
Lands  purchased   with   trust  funds,  T, 

772 
Of  a  former  trustee  as  party  to  action, 

27,  290 
Of  the  beneficiary  as  party  to  action, 

27,  288 
Of  trustee  as  party  to  action,  27,  288 
Whether    cestui   que    trust   or   trustee 

should  act,  7,  174,  175 
Whether  trustee's  interest  passes  to,  7, 
247 
Expiration    of  trust,  see    infra.   Ter- 
mination of  Trusts. 
Express  trusts,   x,  241;    6,  715;    7,   538; 

27,  6 
Failure  for  want  of  trustee,  27,  16,  89 
Fire  insurance,  27,  163 
Following  Trust  Property,  27,  250 

See    infra,    Confusion    of   Goods  ; 

Conversion. 
Bona    fide   purchaser   without   notice^ 

27,  254 
Cestui  que  trust  in  possession,  27,  254 
Depositing    money    in    trustee's    own 

name  in  bank,  27,  258 
Election,  27,  262 
Enforcing  individual   liability   against 

trustee,  27,  261 
Equitable  conversion,  27,  261 
Examples,  27,  250-263 
Identification  necessary,  27,  255 
In  general,  27,  250 
Judgment  creditor  of  trustee,  27,  258 
Notice  of  the  trust,  2  7 ,  252 
Possession  of  mere  volunteer,  27,  257 
Preference  as   between    trust   creditor 

and  general  creditor,  27,  256 
Presumption  of  notice,  27,  254 
Principle  of  rule,  27,  251 
Proof  that  funds  were  trust  funds,  27, 

261 
Property    converted   into   money.  27, 

259 
Property  exchanged,  2  7 ,  259 
Refunding  purchase-money,  27,  262 
Remedy  alternative  and  not  a  cumula- 
tive one,  27,  261,  262 
Right  of  beneficiary,  27,  251 
"  Trustee  "  in  conveyance,  27,  254 
Trustee's  liability,  27,  261,  262 
Trust  money  in  bank,  27,  258 
Volunteers,  27,  257 
When  property  is  distinguishable,  27, 

252 
When    property  is  not  distinguishable, 

27,  252 
Who  are  innocent  holders,  27,  252 
Who  are  not  innocent  holders,  27,  252 
Foreclosure  of  Mortgages 

Cestuis  que  trustent,  8,  210,  211 
When   cestuis  que   trustent   necessary 

parties,  8,  216 
When  trustees  necessary  parties,  8,  216 
When  trustee  may  foreclose,  8,  210 
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TRUSTS  AND  TRUSTEES— CoBif'rf 
Foreign  corporations,  8 ,  365 
Foreign  property,  27,  25 
Fraud,  27,315 

Secret  trusts,  27,9 
Garnishment,  8,  1147,  1154;  27,  157 
Gifts  by  beneficiary  to  trustee,  10,  79 
Good  Faith,  1 ,  375 ;   10,74;   "jSh;^?, 
191 
Buying  at  His  Own  Sale,  27,  197 

Executors  and  administrators,    see 
Executors     and    Adtministra- 

TORS. 

Guardians,  see  Guardians. 
Acquiring  hostile  interest,  27,  208, 

375 
Auttiority  of  court,  2  7,  200 
Bona  fide  purcfiase  for  valuable  con- 
sideration, 27,  205 
Cases  in  which  sale  will  be  upheld, 

27,  210 
Consent  of  beneficiaries,  27,  197,200 
Consent  of  cestui  que  trust,  27,  205 
Constructive  fraud,  27,  200 
Corporate  officers  acquiring  interests 

adverse  to  those  of  stockholders, 

27,  209 
Co-trustees,  27,  201 
Dealings  apparently  fair,  27,  200 
Directly,  27,  197 
Director,  27,  209 

Duty  of  trustee  to  buy,  27,   210,  211 
Election  of  beneficiary,  27,  202 
Election  of  cestui  que  trust,  27,  206 
Enforcement  of  sale  in  court  where 

beneficiary  has  consented,  27,  206 
Examples,  27,  197-213 
Exceptions,  27,  200 
Fraud  not^^hown,  27,  204 
Full  value  paid,  2  7 ,  204,  205 
Highest  bidder,  27,  199 
Impeachment  by  third  persons,  27, 

206 
Leave  of  court,  27,  212 
Presumplion   that  dealings  were  for 

benefit  of  estate,  27,  208 
Profits  arising  from  transaction,  27, 

206 
Public  sale,  27,  199 
Purchase  of  incumbrance,  27,  207 
Ratification  of  cestui  que  trust,  27, 

205 
Right  of  beneficiary  of  trust  to  have 

sale  set  aside,  27,  199 
Statutes  permitting,  27,  212 
Termination  of  trusts,  27,  213 
Through  another,  27,  197 
Transaction  presumed  to  be  for  the 

benefit  of  the  trust,  27,  206 
Trustee  as  agent  for  another,  2  7, 202 
Trustee  with  interest,  27,  211 
Voidable,  27,  202 
When   it  becomes  the   duty  of  the 

trustee  to  buy,  27,  210,  211 
When  sale  upheld,  27,  211,  212 
When  steps  must  be  taken   to   set 

aside  sale,  27,  205 
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Where  value  is  paid,  27,  204 
Whether  trustee  may  buy,  27,  197 
Who  may  set  sale  aside,  27,  206 
Dealings  with  the  Beneficiary,  27,  213 
Buying  directly  from  beneficiary,  27, 

213 
Consideration,  27,  213 
Examples,  27,  213-215 
Jealously  watched  bv  court,  27,  213- 

Inexcusable  neglect,  27,  194 

In  general,  27,  191 

Mere  nominal  trustee,  27,   194 

Personal  liabilit3'  of  trustee,  27,  193 

Presumption  of  wrong,  27,  192 

Relief  from  responsibility  for  loss,  27, 

192 
Trust  declared  void,  27,  193 
Trustee  in  possession  of  estate,  27,  194 
Trusts,  27,  194,  197 
Using  Trust  for  Personal  Gain,  8 ,  648 ; 

27,  194 

Admissions  to  the  prejudice  of  the 

trust,  27,  197 
Buying  at  his  own  sale,  27,  197 
Disputing  title  of  cestui  que  trust, 

2  7 ,  197 
Examples,  27,  194-197 
Indirect  benefit,  27,  196 
In  general,  27,   19.^ 
Personal  advantages,  2  7 ,  194 
Presumption  against  trustee,  27,  196 
What  required  of  trustee,  27,  191 
Guardian  ad  Litem 

Removal  of  trustees,  27,  89 
Guardian  and  ward,  27,  37 
Guardian  as  trustee,  27,  22 
"  Heirs  at  law,"  2  7,  65 
Ignorance,  27,  315 
Illegal  trusts,    see  infra.    Legal   and 

Illegal  Trusts. 
Implied  Trusts,  see  Implied  Trusts. 

Gifts  causa  mortis,  8,  1353 
Improvements,  27,  157,  158,  177 
Income 

Anticipation  of  income,  27,  157,  236 
Beneficiary's  right  to,  27,  234 
Infamy 

Right  to  sue,  i  7,  487 
Infants,  27,  229 

As  cestuis  que  trustent,  27,  23 
As  Trustees,  10,  616;  27,  21 
Constructive  trusts,  10,  617 
Interests,  10,  617 
Parents,  10,  617 

Whether  court  will  appoint,  i  o,  616 
Creation  of  Trusts  by,  27,  14 

Infants  contemplating  marriage,  27, 

H 
In  general,  27,  14 
Power,  27,  14 

Who  may  avoid  trust,  27,  14 
Injunction,  10,914;  27,  248 

Breach  of  duty  by  trustee,  27,  248 
Dealing     with     cestuis     que    trustent 

through  an  intermediary,  10,  914 
Disregarding  conditions,  10,  915 
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Improper  use  of  the  property,  i  o,  915 
Incumbering  the   trust   property,    i  o, 

914  '   .  " 

Insolvent  trustee,  27,248 
Marshaling  assets,  10,  915 
Selling  trust  property,  10,915 
To  compel   conveyance  of  legal  title, 

10.915 
Transfer  of  the  property,  10,915 
Trustee  conveying  trust  property,  27, 

248 
Trustee  of  bad  habits  or  character,  27, 

248 
Insanity 

Creation  of  Trust  by  Lunatic,  27,  14 

After  appointment  of  committee,  2  7 , 

15 

Bona  fide  purchaser,  27,  15 

Court  of  equit}',  27,  15 

Examples,  27,  14,  15 

In  general,  2  7 ,  14 

Valuable  consideration,  27,  15 

Void  or  voidable,  27,   14 
Ground  for  removal,  27,  86 
Lunatics  as  trustees,  27,  21 
Insolvency,  see  Insolvency. 

Creation  of  Trust  by  Insolvent,  27,15 

Examples,  27,  15 

In  England,  27,  15 

In  United  States,  27,15 

Property  exempt  from  execution,  27, 

15 
Insolvent  as  Trustee,  27,  21 

Assignees,  27,  21 

Certificate  of  discharge,  27,  21 

In  general,  27,  21 
Insurable  Interests  of  cestui  que  trust, 

n,  316 
Insurable  interests  of  trustee,  1 1,  316 
Insurance,  11,  348;   27,  163 
Interest,  11,  398;  27,  162,  179 
Advances  by  trustees,  27,  180 
Compound,  1 1 ,  840 
Funds  sufi^ered  to  lie  idle,  27,  180 
Liability,  5,  520«"';    11,401,834;   22, 

27,  162,  179 
Mingling  trust  funds,  1 1 ,  400, 835;  27, 

162 
Misappropriation,  1 1 ,  401 
Necessity  of  demand,  5,  528^™ 
Needless  delay  in  settlement,  27,  180 
Neglect  to  make  investment,  1 1,  400 
On  balances,  1 1 ,  839 
Property  improperly  retained,  1 1 ,  398 
Rate  of  interest,  1 1 ,  401 
Satisfying  debts  of  estate,  27,  180 
Time    from    which    interest    will     be 

charged,  5,  5282*' 
Trustee  neglecting  to  pay  over  within 

reasonable  time,  5,  528^™ 
Trust  funds  put  into  business  of  trus- 
tee, 1 1 ,  400 
When  liable  for  compound  interest,  5, 

5282" ;  1 1 ,  840 
Where  funds  are  invested,  27,  179 
Where  trustee  has  used  trust  money, 

5,528«» 
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Whether  trustee  chargeable  with  inter- 
est, 27,  179 
Intermixture  of  trust  property  ii'itli  that 
of  trustee,  see  infra,  Confusion  of 
Goods. 
Investments,  11,  813 

See  generally.  Charities. 
See  Guardian  and  Ward. 
As  to  investments  by  trustees,  and  their 
liability  for  funds  placed   in   their 
hands,  etc.,  see  Investment. 
At  Common  Law,  1 1 ,  814 

Accommodation    to    borrower,    11, 

816 
American  rule  as  to  personal  secu- 
rities, 1 1,  816,  817 
Annuities  secured,  1 1,  821 
Authority  from  cestui  que  trust,  1 1, 

820 
Bonds,  1 1,  815 
Business  or  trade,  1 1 ,  819 
By  testator  in  stock  bonds,  1 1 ,  818 
Changing  Investments,  1 1 ,  823 

Changed   by   order  of  court,   11, 

824 
Not  optional  by  trustee,  1 1 ,  823 
Reinvestment,  1 1 ,  824 
Continuance  of  business,  1 1,  820 
English    rule   as   to   personal    secu- 
rities, 1 1,  816 
Good  faith  and  diligence,  1 1,  814 
Government  securities,  1 1,  821 
Loaning    on    unsecured    note    is    a 

breach  of  trust,  1 1 ,  816 
Loans,  1 1,  816 
mortgage,  1 1 ,  822 

English  doctrine,  1 1 ,  822 
First  mortgage,  1 1,  822 
In  New  York,  1 1,  823 
In  Pennsylvania,  1 1 ,  823 
Junior  mortgages,   1 1 ,  822 
Second  mortgage,  1 1 ,  823 
Value  of  land,  1 1,  823 
Notes,  1 1,  815 

Notes  where  there  are  several  obli- 
gors, 1 1,  816 
Personal  securities,  1 1 ,  815 
Personal   securities    disfavored,    1 1 , 

816 
Public  Funds,  11,  821 

Favored  by  court,  1 1,  821 
Government  securities,  1 1,  821 
In  New  Jersey,  1 1 ,  822 
In  New  York,  1 1,  821 
In  Pennsylvania,  1 1 ,  822 
Secured  annuities,  1 1,  821 
Railroad  bonds,  1 1,  818 
Real  securities,   1 1 ,  822 
Risk   in   private   funds   in   the   same 

securities,  1 1,  816 
Sound  discretion,  11,815 
Stock 

Bank  stock,  1 1 ,  822 
Railroad  stock,  1 1,  822 
Stock  In  Private  Corporations,  i.  i ,  817 
Absence  of  statutory   prohibition, 
11,817 
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TRUSTS  AND  TRUSTEES— Co«^'rf 
Investments — Cont'd 
At  Common  Law — Cont'd 

Stock  In  Private  Corporations — Cont'd 
Bank  Stock,  1 1,  819 

Conversion  into  bonds,  1 1 ,  817 
Investment    made    by    testator, 

1 1, 819 
New  stocks,  1 1,  819 
Constitutional  prohibition,  1 1,  818 
English  rule  as  to  investments,  1 1, 

817 
In  American  states  generally,  1 1 , 

817 
In  England,   1 1,  S17 
In  Massachusetts,  1 1,  818 
In  New  England,  11,  818 
In  Pennsylvania,  1 1,  818 
Preferred  stock  secured  by  mort- 
gage, II,  8i8 
Railroad  bonds,  1 1,  818 
Stock  secured  bycoal  lands,  1 1 ,  818 
Whether  such  investment  can  be 
made,  1 1,  817 
When  previous  investment  in  trade 
may  be  continued,  1 1 ,  820 
Confederate    securities,    11,  828;    12, 

313 
Discretionary   powers,    11,  831;    27, 

149 
Instructions  in   Trust  Instruments,   1 1 , 
830 

Leaving  Discretion  in  Trustee,  1 1,  831 : 
27,149 

Alternate  direction,  1 1,  831 
Approval  of  investment  in  stocks, 

II,  833 
Bank  stock,  1 1,  831 
Directions    to    employ     funds    in 

trade,  1 1,  832 
English  rule,  1 1 ,  831 
Full  discretion  as  to  stocks,  x  i ,  833 
General  directions,  1 1 ,  832 
General  directions — how  qualified 

by  law,  1 1,  832 
"  Good    and    sufficient    security," 

1 1 1  833 
Indefinite  directions,  1 1 ,  832 
Indefinite  instructions,  1 1 ,  833 
Investment  in   personal   securities 
under  general  discretion,  1 1 ,  832 
Loan  for  accommodation,  1 1,  832 
"  Real  estate  or  other  securities," 

11,831 
Rule  in  the  United  States,  1 1,  831 
Positive  Instructions,  1 1,  830 

Directions  as  to  amount  to  be  in- 
vested, 1 1 ,  830 
General  and    special  instructions, 

1 1 ,  830 
Mortgage  security  when  instructed 
to  invest  in  public  funds,  i  r ,  830 
Power  to  change  investments,  11, 

830 
Purchasing  real  estate,  1 1,  831 
Restrictions,  1 1 ,  830 
Strict  construction,  1 1 ,  830 
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Regulation  of  Trust    Investments   by 
Courts,  1 1 ,  826 
Confederate  bond,  i  x ,  828 
Court  orders  in  particular  cases,  1 1 , 

826 
Disobedience  of  order,  1 1,  827 
General  orders,  1 1 ,  826 
In  England,  1 1,  826 
Investment  in  stock,  i  x,  827    , 
Limitation  of  court's  power,  1 1 ,  827 
Obedience  the  criterion  as  to  liabil- 
ity, 1 1 ,  827 
Unconstitutional  orders,  1 1,  827 
Voluntary  action  by  trustee,  1 1 ,  827 
Statutory   Directions   in   England,   1 1 , 
824 
Construction  of  Lord   St.  Leonard's 

act,  1 1 ,  824 
Loans  on  mortgages,  1 1,  825 
Modifications    of   the    English    rule, 

1 1 ,  824 
Real  security,  1 1 ,  825 
Retroactive  effect,  1 1 ,  824 
Stock,  1 1,  824 
Statutory  Directions  in  United  States,  1 1 , 
82s 

Designation  Left  to  Courts,  1 1 ,  825 
In  Alabama,  1 1 ,  826 
In  Georgia,  1 1 ,  825 
In  Maine,  1 1 ,  825 
In  Maryland,  1 1,  826 
In  Massachusetts,  1 1,  825 
In  Michigan,  1 1 ,  826 
In  Mississippi,  11,  826 
In  Missouri,  1 1 ,  826 
In  New  Hampshire,  1 1,  825 
In  New  Jersey,  1 1,  825 
In  Vermont,  1 1,  825 
Designation  of  Securities,  1 1 ,  825 
In  Maine,  1 1,  825 
In  Massachusetts,  1 1 ,  825 
In  New  Hampshire,  x  i ,  825 
In  New  Jersey,  x  i,  825 
In  Pennsylvania,  11,825 
In  Vermont,  11,  825 
Statutory  Regulation  of  Trust  Funds  Held 
by  Public  Corporations  as  Trustees,  1 1, 
828 
Change    from    one    corporation    tc 

another,  x  i ,  828 
Diversion  of  trust  funds,  i  x ,  S29 
Funds  for  special  uses,  x  i ,  828 
Legislative    decision   between   town 

claiming  trusteeship,  i  x,  829 
Municipal  corporations,  i  x ,  829 
Regulation  by  legislature,  1  x ,  828 
Stock,  1 1 ,  827 
Joinder,  27,  284 

Beneficiaries,  27,  286,  287 
Cestuis  que  trustent,  27,  286,  287 
Co-trustee,  27,  281,  285 
Joint  tenancy,  i  x, 1062 
Joint  tenancy  of  co-executors,  1 1,  1069 
Judgment  against  trustee,  12,  92 
Judgment  bj'  confession,  i  2 ,  149* 
Judgment  Lien 
Judgment  against  trustee,  X2,  no 
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Jurisdiction,  27,  271 
Accounts,  2  7 ,  275 
Action   for-  money  had   and   received, 

27,274 
Adequate  remedy  at'law,  27,  274 
Bank  and  its  cashier,  27,  272 
Collateral  attack,  27,  276 
Courts  of  equity,  27,  271 
Courts  of  law,  27,  271 
Disposition  of  trust  funds,  27,  274 
Diversion  of  trust  funds,  27,  274 
Enforcement  of  trust,  27,  271  . 
Examples,  27,  271-278 
Exclusive  jurisdiction  of  equity,  27,271 
Extra-territorial  jurisdiction  of  equity, 

27,  277 
In  general,  27,  271 
Remedy  for  breach  of  trust,  2  7 ,  274 
Termination  of  jurisdiction   by  equity, 

27,  276 
Trust  properly  administered,  27,  275 
When  equity  will  not  assume,  27,  276 
Kinds  of  Trusts,  27,6 

Spendthrift  trusts,  see  Spendthrift 

Trusts. 
Executed  and  Executory,  27,11 

Construction,  27,  11 

Court  of  equity,  27,  11 

Enforcement,  27,  11,  12 

Examples,  27,  11,  12 

In  general,  27,11 

Intention  of  testator  or  settlor,  27,11 
Express  and  implied,  27,6 
Legal  and  Illegal,  10,  54;  27,  7 

Conflict  of  laws,  27,  7 

Generally,  27,  7 

Part  legal  and  part  illegal,  27,  7 

Secret  Trusts,  27,9 
In  general,  27,9 
Power  over  court  of  equity,  27,9 
Purging  of  fraud,  27,  10 
To  defraud  creditors,  27,9 

Trusts  illegal  in  part,  27,8 
Public  and  private,  27,  10 
Simple  and  special,  27,  6 
Voluntary  and  for  value,  27,11 
Lacbes,  27,  269 
Accounts,  27,  106 

Beneficiary  guilty  of  laches,  27,  ;o7 

Eflect  of  demand,  27,  107 

Express  trusts,  27,  107 

How    far    account    will    be    carried 
back,  27,  107 

Jurisdiction  of  equity  to  compel  ac- 
counting, 27,  106 

Legal  limitation,  27,  107 

Rents  and  mesne  profits,  27,  107 

\Vhen  account  required,  27,  106 
As  Between  Trustee  and  Beneficiary,  27, 

100 

Acquiescence  in  transaction,  27,  106 

Examples,  27,  100-106 

Express  or  direct  trusts,  27,  100,  loi 

Implied  trusts,  27,  loi 

Laches  less  than  statutory  time,  27, 
104 

Pleading,  27,  106 
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Possession  by  trustee  as  possession 
of  cestui  que  trust,  27,  loi 

Possession  of  cestui  que  trust  not  ad- 
verse to  that  of  trustee,  27,  104 

Presumption  as  to  abandonment  of 
rights,  27,  105 

Presumption  as  to  release  of  disabil- 
ity, 27,  105 

Presumption  of  conveyance,  27,  105 

Presumption  of  payment,  27,  105 

Presumptions  from  lapse  of  time,  27, 

Repudiation  must  be  clear  and   une- 
quivocal, 27,  104 
Statute  of  limitation  has  no  applica-' 
tion   unless  trust  has  been  repudi- 
ated by  trustee,  27,  loi 
What     constitutes    disavowal    of    a 

trust,  27,  104 
Whether  cestui  que   trust  can  set  up 
statute,  27,  104 
As  Between  Trustee  or  Beneficiary  and 
Stranger,  2  7 ,  99 
Changing  tribunal,  27,  99 
Fraudulent  concealment,  29,  100 
Ignorance  or  mistake,  29,  100 
In  general,  27,  99 
Laches  less  than  the  full  statutory 

period,  27,  99 
Part  payment  by  trustee,  27,  100 
Party  in  possession,  2  7,  99 
Whether  where  trustee  is  barred  ben- 
eficiary is  barred,  2  7 ,  99 
Cestui  que  trust  sleeping  on  his  rights, 

27,  269 
Examples,  27,  269-271 
General  principles  of  estoppel,  27,  270 
Misconduct  of  trustee,  27,  269 
Ratification,  27,269 
Trustee  purchaser  at  his  own  sale,  27, 
270 
Lease,  1 2 ,  998 

Power  of  trustee  to  lease,  27,  140 
Renewal  by  trustee,  12,  loio 
Legal  and  Illegal  Trusts,  i  o ,  54 ;  2  7 ,  7 
Conflict  of  laws,  27,  7 
Generally,  27,7 
Part  legal  and  part  illegal,  27,7 
Secret  Trusts,  27,9 
In  general,  27,9 
Power  over  court  of  equity,  27,9 
Purging  of  fraud,  27,  10 
To  defraud  creditors,  27,9 
Trusts  illegal  in  part,  27,  8 
"  Legal  representatives,"  27,  65 
Letters,  27,  32,  33 
Liability,  see   infra,  Powers,  DuTiEb, 

AND  Liabilities  of  TiiUSTEEs. 
Liability  of  Trustee,  1 1 ,  834 

Interest  and    loss,   5,  5282:™;    11,  401, 

S35;   27,  162,  179 
Interest   during   delaj-,   5,  5280'°;    11,' 
401,  834;   27,  162,  179 
Lien  for  Keimbursement,  27,  17S 
Allowances  refused,  27,  179 
For  compensation,  27,  178 
In  general,  27,  178 
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TRUSTS  AND  TRUSTEES— C<7»/'rf 
Lien  for  Reimbursement — ConVd 

Payment  of  outstanding  incumbrances, 

27,  179 
Retention  of  corpus,  27,  179     , 
Voluntarily  yielding  property,  27,  179 
Uens 

Compensation,  27,  178 
Life  insurance,  26,  64 
Limitation  of  Actions,  13,  683,  709 
Accounts,  2  7 ,  106 

Beneficiary  guilty  of  laches,  27,  107 
Effect  of  demand,  27,  107 
Express  trusts,  27,  107 
How   far    account    will    be   carried 

back,  27,  107 
Jurisdiction  of  equity  to  compel  ac- 
counting, 27,  106 
Legal  limitations,  27,  107 
Rents  and  mesne  profits,  27,  107 
When  account  required,  27,  106 
Application    confined    to    pure  trusts, 

13,  684 
As  Between  Trustee  and  Beneficiary,  1 3 , 
683;  27,  100 

Acquiescence  in  transaction,  27,  106 
Examples,  27,  100-106 
Express  or  direct  trusts,  27,  100,  101 
Implied  trusts,  27,  loi 
Laches  less  than  statutory  time,  27, 

104 
Pleading,  27,  106 
Possession  by  trustee  as  possession  of 

cestui  que  trust,  2  7,  loi 
Possession    of  cestui    que    trust    not 
adverse  to  that  of  trustee,  27,  104 
Presumption  as   to  abandonment  of 

rights,  27,  105 
Presumption    as   to  release    of   dis- 
ability, 27,  105 
Presumption  of  conveyance,  27,  105 
Presumption  of  payment,  27,  105 
Presumptions  from  lapse  of  time,  27, 

105 

Repudiation  must  be  clear  and  un- 
equivocal, 27,  104 

Statute  of  limitation  has  no  applica- 
tion unless  trust  has  been  repudi- 
ated by  trustee,  27,  loi 

What  constitutes  disavowal  of  a 
trust,   27,  104 

Whether  cestui  que  trust  can  set  up 
statute,  27,  104 
As  Between  Trustee  or  Beneficiary  and 

Stranger,  2  7 ,  99 

Changing  the  tribunal,  27,  99 

Fraudulent  concealment,  27,  100 

Ignorance  or  mistake,  29,  100 

In  general,  27,  99 

Laches  less  than  the  full  statutory 
period,  27,  99 

Part  payment  by  trustee,  27,  100 

Party  in  possession,  27,  99 

Whether    where    trustee    is    barred 
beneficiary  is  barred,  27,  99 
Concurrent  remedy  at  law,  1 3 ,  685 
Disavowal  of  trust,  i  3,  688 
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Equit3',  13,  682 

Executors    and     administrators,    see 
infra.  Executors   and   Adminis- 
trator's. 
Hvsband  anit  Tvife,   see  infra,  Mar- 
ried Women;  Laches. 
Implied  or  constructive  trusts,  13,  648 
In  general,  27,  98 
Instances  of  implied  trusts,  i  3,  684 
Instances  of  pure  trusts,  13,  (184 
Lapse  of  time,  13,  684 
Partnership,    see     infra.    Partner- 
ship. 
Possession    presumed    to    be   that    of 

cestui  que  trust,  i  3 ,  684 
Presumption  of  payment,  13,  671,  683, 

684 
What  amounts  to  a  disavowal,  13,  688 
Limitation   to  trustees  to  preserve  con- 
tingent remainders,  20,  861 
Loss  by  theft,  27,  155 
Losses,  27,  164 
Mainte7iance,  see  infra.  Provisions  for 

Maintenance. 
Marriage  as  a  consideration,  27,  44 
Marriage  Settlements 
Construction,  2  7  ,  66 

Children   taking   as  purchasers,  27, 

67 

In  general,  27,  66 

Intention  to  provide  for  issue,  27,66 

Reformation  in  equity,  27,  67 
Married  Women,  14,  681 

As  cestuis  que  trustent,  27,  23 

As  to  personal  rights  and  obligations 

of  wife,  1 4 ,  683 
As  to  the  estate  or  principal,  14,  684 
As  to  third  parties,  i  4.  684 
As  to  wife's  coverture,  14.  683 
Compensation,  14,  684 
Creation  of  Trust  by,  2  7 ,  13 

In  general,  27,  13 

Testamentary  capacity,  27,  14 

Under   married   women's  statute   in 
England,  27,  14 

Under   married  women's   statute  in 
the  United  States,  27,  14 
Effect  of  coverture,  1 4,  683 
Husband's  Consent,  14,683 

At  common  law,  14,  683 

Examples,  14,  683 

Necessity,  14,  683 
Husband's  liability,  14,  684 
Husband's  rights  and  obligations,  14, 

684 
Personal  liability,  14,  684 
Termination    of     trust     for     married 

women,  27,  120 
Where  woman  is  not  already  married, 

27,  122 
Married  Women  as  Trustees,  14,  681;  27, 
20 

At  common  law,  27,  20 
Examples,  14,  681;  27,  20,  21 
For  her  husband,  27,  20 
Generally,  27,  20 
In  New  Jersey,  27,  21 
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In  New  York,  27,  21 
Whether  they  may  be  trustees,  27,  20 
Mechanics'  Liens,  15,  64,  69,  167;  27,  130 
Power  to  subject  property  to   lien,  1 5 , 
70 
Merger 

Where   equitable   estate   fails   trustee, 
27,  126 
Mingling  funds,  see  infra,  Confusion 

OF  Goods. 
Mistake,  27,  150,  315-317 
Money 

Depreciated  currency',  27,  147 
Monks  and  nuns,  27,  22 
Mortgages 

Mortgage  of  equitable  estate,  27,  235 
Power  of  Trustee  to  Mortgage,  2  7 ,  138, 139 
Examples,  27,  138-140 
In  general,  27,  138 
When  trustee  may  mortgage,  27,  138 
When  trustee  may  not  mortgage,  27, 

139 
Whether  power  to   mortgage  included 

under  power  to  sell,  27,  225 
Motion  to  remove,  27,  8g 
Municipal  Corporations 

Administration  of  trusts,  i  5,  996 
Corporation  as  trustee,  27,  18 
Legisl8.tlve  Control 

Change  of  name,  1 5 ,  997 

Charitable  use,  i  S ,  997 

In  general,  15,  996 

Vested  rights,  15,  996 
Whether  corporation  may  be  trustee, 

I  5 .  996 
Nature  of  the  Beneficiary's  Estate,  27,234 
Alienation,  27,  235 

Provisions  against  alienation,  27,  242 
Alienation  in  New  York,  27,  236 
Anticipated  income,  27,  236 
Creditor's  claim  against,  27,  236 
Effect  of  restriction  against  alienation 

in  England,  27,  237 
Equitable  estate  may  be  conveyed,  27, 

235 

Income,  27,  234 

In  equity,  27,  234,  235 

In  general,  27,  234 

Insolvency  of  beneficiary,  27,  236 

Limitations  and  Conditions,  2  7 ,  242 
Examples,  27,  242-245 
In  general,  27,  242 

Mortgage  of  equitable  estate,  27,  235 

Possession,  27,  234 

Possession  of  trustee,  possession  of  ces- 
tui que  trust,  27,  235 

Provision  that  estate  shall  terminate 
upon  bankruptcy,  etc.,  of  beneficiary, 
27,  242 

Trusts  in  personal  property,  27,  237 

Whether  Subject  to  Payment  of  His  Debts 

27,  237 

Examples,  27,  236-240 

Express  Stipulation  that  Property  shall 

Not  Be  Subject  to  Debts,  27,  240 

Bequest  of  money,  27,  240 

English  rule,  2  7 ,  237,  241 
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Examples,  27,  240,  241 
In  general,  27,  240 
Power  of  settlor,  27,  240 
Prejudice  of  creditors,  27,  242 
Unequivocal  language,  27,  241 

Generally,  2  7,  237 

In  Qalifornia,  27,  237 

In  England,  27,  237 

In  Indiana,  27,  238 

In  Kentucky,  27,  237 

In  Missouri,  27,  239 

In  New  York,  26,  236 

In  North  Carolina,  27,  238 

Joint  equitable  interest,  27,  240 

Trusts  for  support,  2  7 ,  238 
Nature  of  the  Trustee's  Estate,  27,  107 
Beneficiary    disputing     trustee's   title, 

27,  131 
Commensurate    in    extent  of  duration 

with  object  of  trust,  27,  iii,  115 
Covenants   which  run    with   the  land, 

27,  132 
Delivery  as   termination   of  trust,  27, 

132 
Dominion  over  the  estate,  27,  126 
Duration  of  estate,  27,  118 
Effect  of  acts  of  beneficiary,  27,  127 
Effect  of  language  employed,  27,  117 
Estate    commensurate     with     powers, 

27,111 
Estate  necessary  to  effectuate   settlor's 

intention,  27,  in 
Estate  necessary  to  execution  of  trust, 

27,117 
Estate  to  permit  beneficiary  to  collect 

rents,  27,  118 
Examples,  27,  115-133 
Examples  of  duration,  27,  119-124 
Execution    against    cestui     que   trust, 

27,  127 
Existence  of  duty  prevents  operation  of 

statute  of  uses,  27,  no 
Existence  of  duty  to  be  performed  by 

trustee,  27,  no 
Form    of   words    creating    trust,    27, 

113 
.     Inalienable  interests  of  beneficiary,  27, 

129 
In  general,  27,  167 
Legal  title  in  trustee,  27,  114 
Liability  of  property  to  debt  of  trustee, 

27,  129 
Limitations    and    conditions  of  trusts 

following  property,  27,  132 
Limit  of  estate,  27,  112 
Married  woman's   trust  where  woman 

is  unmarried,  27,  122 
Mechanics' Lien,  15,64,69,  70,  167;  27, 

130 

Examples,  27,  130 

Power  of  trustee  to  make  repairs  and 
improvements,  27,  130 

Validity  of  lien,  27,  130 

Whether    property   subject   to,    27, 
130 
Merger   where    trustee  becomes  pos- 
sessor of  equitable  estate,  27,  125 
Vol.  II. 


Trusts  and  Trustees. 


INDEX-DIGEST. 


Trusts  and  Trustees, 


TRUSTS  AND  TRUSTEES— Co«/'rf 
Nature  of  the  Trustee's  Estate — Cont'd 
Necessity  of  conveyance  to  beneficiary, 

27,   124 

Necessity  of  legal  title  in  trustee,  2  7,114 
Omission  of  words  of  limitation,  27,114 
Possession,  27,  131 
Power  to  dispose  of  estate,  27,  129 
Presumption  of  conveyance,  27,  125 
Reluctance  of  court  to  enlarge  trust, 

27,  118 
Requiring  trustee  to  execute  convey- 
ance, 27,  125 
Reversion  to  donor,  27,  124 
Rule  in  Shelley's  case,  2  7 ,  132 
Settlor  demanding  reconveyance,  27, 

131 
Statute  of  uses,  27,  108 
Subsequent  conveyance  by  settlor,  27, 

Subsequent  creditors   of    settlor,    27, 

130 
Termination  of  estate,  27,  119 
Termination  of  married  women's  trust, 

27,  1 20 
Termination  of  settlor's  ownership,  2  7 , 

130 
Title  to  sustain  contingent  estate,  2  7 , 

108 
To  what  statute  of  uses   applies,  2  7 , 

108,  III 
Trust  for  married  woman  during  cov- 
erture, 27,  120 
Trusts  of  personal  property,  27,  in 
Trust  with  powers  to  sell,  27,  112 
Vesting  of  estate  in  beneficiary,  27, 119 
What  estate  statute  of  uses  executes, 

27,  109 
What    necessary    to  create   estate   in 

trustee,  27,  107 
Whether  Trustee  Caji  Charge  Estate,  27, 

127 

Examples,  27,  127-129 

In  general,  27,  127 

Personal  liability  of  trustee,  27,  128 

Where  instrument  confers  power,  2  7, 
128 
New  trustee,  see  infra,  Succession  and 

Appointment  of  New  Trustee. 
Non-Besidents 

Creation  of  trust  by,  27,  16 
Non-Resldent  as  Trustee,  27,  22 

In  general,  37,  22 

Objection  to  appointment,  27,  22 

Pleading  alienage,  27,  22 

Statute  prohibiting,  27,  22 
Notice,  27,88 

Notice  to  trustees,  16,  805;  27,  88 
Proceedings   to   appoint  new  trustee, 

27,  94 

Notice  of  Sale,  27,  227 

Contents  of  notice,  27,  228 
Form  of  notice,  27,  229 
In  general,  27,  227 
Place  of  publication,  27,  228 
Time  of  publication,  27,  228 

OfBces  of  trust,  1 9.  39^ 
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Origin  and  History,  27,4 
Examples,  27,  4-6 
In  general,  27,  4-6 
Statute  of  Uses,  27,4 

Active  trust,  27,  4 

Adoption  in  the  states,  27,6 

Construction,  27,  4 

Leaseholds  and  chattel  interests,  27, 

4.5 
Modern  doctrine  of  trusts,  27,  4 
Things  in  action,  27,  6 
Uses  not  executed,  27,4 
Parol  Evidence,  17,  446 

Acceptance,  27,  83 

Clear  and  satisfactory,  27,  299 

Creation  of  a  trust,  27,  300 

Express  trust,  27,  299 

Fraud  or  mistake,  27,  52 

Personal  property,  27,  54 

Statute  of  frauds,  27,  47 

To  disprove  trust,  27,  302 

To  establish  resulting  trust,  27,  298 

To  prove  existence  of  trust,  27,  296 

To  show  that  purchase  was  for  benefit 
of  another,  27,  299,  300 

To  vary  terms  of  trust  created  in  writ- 
ing, 27,  302 

Trust  created  by  writing,  2  7 ,  296 

Trust  in  personal  property,  27,  298 

Unsatisfactory,  2  7 ,  49 

Whether  trust  can  be  established  by, 

2  7,47 
Parties,  17,  506,  552;  27,  278 

Who  are  NecesBary  Parties,  1 7 ,  651 ;  27, 
285 

Administration  of  trusts,  27,  285 
All  the  beneficiaries,  17,651;  27,286 
All  the  trustees,  i  7,  651 ;  27,  286 
Beneficiaries,  27,  291 
Cestui  que  trust,  i  7,  651 ;  27,  290 
Co-trustee,  27,  285 
Examples,  27,  285-292 
.Former  trustee,  27,  290 
Heirs  of  beneficiary,  27,  288 
Heirs  of  trustee,  27,  288 
In  general,  27,  288 
Joinder  of  co-trustees,  27,  285 
Participation  of  trustee  in  misappro- 
priation of  trust   funds,    27,    289, 

290 
Parties  interested,  27,  289 
Personal  representives  of  beneficiary, 

27,  289 
Personal   representatives  of  trustee, 

2  7 ,  288 
Persons  held  to  be  necessary  parties, 

27,  290-292 
Remote  beneficiaries,  2  7  ,  291 
Representatives  or  sureties  of  former 

trustee,  27,  290 
Testamentary  trust,  2  7 ,  289 
Trustee  and  beneficiary,  1 7 ,  651 ;  27, 

28s,  286 
Who  are  proper  parties  defendant, 

27,  292 
Who  are  proper  parties  defendant,  2  7 , 
292 
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Trusts  and  Trnsteea, 


Who  May  Sue,  2  7 ,  278 
Accounting,  27,  284 
Cestui  que   trust   suing  in   his  own 
.  name,  2  7 ,  280-282 
Co-trustees,  27,  281 
Death  of  beneficiary,  27,  284 
Examples,  27,  278-285 
In  cestui  que  trust's  name,  27,  280 
In  name  of  trustee,  27,  280 
Interest  to  entitle  possessor  to  sue, 

27,285 
Joinder  ofcestuis  que  trustent,  2  7, 284 
Joinder  ai  trustees,  27,  281 
Numerous  beneficiaries,  27,  282 
Possession  of  real  property,  27,  282 
Preservation   of  trust   property,   27, 

279 
Protection  of  trust  property,  27,  279 
Settlor,  27,  283 
Strangers,   27,  278 
To    compel    proper    execution,    27, 

283 
To  enforce  trust,  27,  278 
Trustee,  i  7,  552;  27,  279 
Trustee  nominally  in  charge  of  trust 

property,  27,  281 
Trustee's  power  to  sue,  17,  552;  27, 

279-281 
Trustee's  Right  to  Sue,  17,  552;  27, 

279 

Agents,  17,  553 

Code  provisions,  17,  552 

Examples,  17,  SS^,  554 

Express  trusts,  17,  553 

In  general,  i  7,  552 

Legal  party,  17,  553 

Obligee  in  bond,  17,  553 

Trustee  of  an  express  trust,  1 7 ,  552 
Where   one   of  several  trustees   has 

committed  breach  of  trust,  27,  281 
Who  is  "  trustee  of  an  express  trust," 

27,  379 
Parties  to  actions,  i  7,  506,  651 ;  2  7, 278 
Partnership 
Trust  Funds  Used  by  a  Partner  for  the 
Firm,  17,  1071 

Cestui  que  trust  rights,  17,  1072 
Following  the  fund,  i  7,  1072 
Knowledge   of     the   other   partners, 

17,  1071 
Liability  for  receipt  of  benefits,  17, 

1072 
Liability  of  firm,  i  7 ,  1071 
Liability    of   persons   who    borrow 

trust  money,  i  7,  1072 
Liability  of  the  trustee,  i  7 ,  1073 
Notice,  17,  1071,1072 
Reimbursement  by  firm,  17,  1071 
Repayment    by  other    partners   for 

trustee,  1 7 ,  1073 
What  is  sufficient  repayment,    17, 

1073 
Where  other  partners  know  that  the 

funds  belong  to  an  estate,  i  7,  1071 
Whether  liability  is  joint  or  several, 

17,  1072 
Partnership  in  the  trust,  i  7,  894 
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Payment  of  Debts 

Whether  trust  estate  subject  to,  see  in- 

/ra,N ATVRE  OF  THE  BeNEPICIARY'S 

Estate. 
Percentage  commission,  27,  182 
Perpetuities,  18,  354 
Personal  Property 
Creation,  27,  54 

Bank  Deposits,  2  7 ,  58 

Deposit  accompanied  by  a  declara- 
tion of  trust,  27,  59 
Deposit   without  any   declaration 

of  trust,  27,  59 
Evidence  aliunde,  27,  60 
Examples,  27,  58^2 
Gift  or  trust,  27,  59 
In  general,  27,  58 
Intention      of      party     depositing 
money  in  another's  name,  27,  58 
Pass  book  delivered  to  beneficiary, 

27,  60 
Question  one  of  fact,  27,  61 
Retention  of  pass  book  by  depos- 
itor, 27,  60 
Consent  of  cestui  que  trust,  27,  56 
Declared  and  proved  by  parol,  27,  54 
Effect,  27,  54 
In  general,  27,  54 
Intention  inferred,  27,  56 
Knowledge  of  beneficiar3',  27,  56 
Legal  title  in  settlor,  27,  58 
Parol  agreement  to  hold  land,  27,  55 
Power  of  party  creating  trust,  2  7,  56  , 
Power  of  trustee,  27,  56 
Promise  to   make   future   donation, 

27,55 
Statute  of  frauds,  27,  55 
Stock  of  corporation,  27,  55 
Subject  of  mere  equitable  interest, 

27,58 
Transaction  capable  of  two  interpre- 
tations, 27,  57 
Transference  of  stock,  2  7 ,  58 
Vague    and    indefinite    expressions, 

27,55 
Place  of  trusts  or  profit,  1 8 ,  465 
Pleading,  27,  292 

Bill  held  insufficient,  27,  296 
Bill  held  sufficient,  27,  295 
Creation  of  trust,  27,  293 
Examples,  27,  292-296 
Existence  of  trust,  27,  293 
Identifying  property,  2  7 ,  293 
In  general,  27,  292 
Jurisdiction,  27,  296 
Necessary  averments,  27,  294 
Presumption    that    trustee     has     per- 
formed his  whole  duty,  27,  293 
Pledge  of  Stock  by  Trustee,  i  S ,  624 
Loan  secured  is  illegal,  i  8 ,  625 
Rule  in  California,  18,  625 
Rule  in  Maryland,  i  8,  625 
Rule  in  Nevada,  1 8 ,  625 
Subsequent  bona  fide  holder  for  value, 

18,  624 
Where  certificate   states  that   pledgor 
holds  "as  trustee,"  18,  625 
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TRUSTS  AND  TRUSTEES— Co«i!W 
Fledge  of  Stock  by  Trustee — Cont'd 

Where   name  of  cestui  que   trust   ap- 
pears on  certificate,  i  8,  626 
Where  pledgee  has  knowledge  of  trust, 

1  8,  624 

Whether  pledgee  takes  good  title,  18, 

624 
Whether   trustee    can    pledge  for  his 

own  debts,  1 8  ,  624 
Possession  and  Safe  Keeping  of  Property, 

27,  153 

See    infra,    Protection  and  Pres- 
ervation OF  Property. 
Duty  of  trustee,  27,  153 
Duty  to  bring  suit  for  possession,  2  7, 154 
Duty  to  retain  control  of  property,  27, 

Ejectment  against  cestui  que  trust,  27 

Examples,  27,  153-155 

In  general,  27,  153 

Measure  of  care  to  be  exercised,  27, 154 

When  possession  is. taken,  27,  153 
Possession  by  beneficiary,  27,  234 
Possession  by  Trustee 

Deemed  possession  of  cestui  que  trust, 

2  7,  235 
PoTvers,  see  Powers. 

Powers  Coupled  with  a  Trust,  i  8 ,  892 
Death  of  donee,  i  8,  894 
Defined,  18,  892 
Examples,  i  8 ,  892,  893 
Precatory  Words,  i  8,  893 
General  rules  as  to,  i  8,  893 
Where  the  gift  is  absolute  in  first  in- 
stance, 18,  894 
Words  which  have  been  held  sufK- 
cient  to  raise  trust,  1 8 ,  893 
Survival,  i  8,  894 
Powers,  Duties,  and  Liabilities  of  Trustees,  6, 
716;  27,  35,  133 

See  infra.  Compensation  of  Trus- 
tee; Confusion  of  Goods;  Fol- 
lowing Trust  Property  ;  Insur- 
ance; Investments;  Protection 
AND  Preservation  of  Property  ; 
Repairs;     Sales     By     Trustee- 
Waste. 
Accounting,  see  infra,  Accounts. 
Capital,  27,  169 
Care  of  Property 
Possession  and  Safe  Keeping,  27,  153 
Se"      infra,     Protection     and 
Preservation   of  Property. 
Duty  of  trustee,  27,  153 
Duty  to  bring  suit  for  possession, 

27,  154  ,    , 

Duty  to  retain  control  of  property, 

27,  154 
Ejectment  against  cestui  que  trust, 

27>  154 
Examples,  27,  153-155 
In  general,  27,  153 
Measure  of   care  to  be  exercised, 

2  7>i.?4 
When  possession  is  taken,  27,  153 
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Contracts  of  trustee,  27,  221 
Co-trustees,  see  infra,  Co-Trustees. 
Delegation  of  Power,  2  7 ,  143 

See  infra,  Co-Trustees. 

Agents,  2  7 ,  144 

Examples,  27,  143-145 

In  general,  27,  143 

Loss  by  defalcation  of  agents,  27, 145 

Ministerial  acts,  27,  143 

Personal    liability   of    trustees,    27, 

144.  145 

Sanction  of  settlor,  27,  145 

Whether    trustee's    duties   are   per- 
sonal, 27,  143 
Depositing  funds  in  bank,  see  infra. 

Depositing  Funds  in  Bank. 
Diligence,  27,  145 

Delay  in  settling  estate,  27,  150 

Depreciated  currency,  2  7 ,  147 

Discretionary  powers,  27,  149 

Examples,  27,  145-150 

Failure  to  collect  claims,  27,  150 

Failure  to  sue,  27,  150 

In  general,  27,  145 

Investments,  27,  148 

Measure,  27,  145 

Mistake,  27,  150 

Ordinary  prudence,  27,  146 

Required,  27,  145 

Whether  liable  as  insurer,  27,  148 
Discretionary  Powers,  27,  140 

Control  of  courts,  27,  140 

Examples,  27,  140-143 

In  general,  27,  140 

Interference  by  courts,  27,  140 

Investments,  27,  149 
Disposition  of  property,  2  7,  135 
Duty  to  Execute  Trusts,  2  7 ,  150 

Resignation,   see   infra,   Resigna- 
tion and  Removal  of  Trustee. 

Application  for  Instructions  from  Court, 

27,151 

Before  receipt  of  fund,  27,  152 
Examples,  27,  151-153  - 
Premature  application,  27,  151 
Questions  of  law,  27,  153 
Right  of  trustee  to  ask  for,  27,  151 
Examples,  27,  150,  151 
In  general,  27,  150 
Requirements  of  instruments  of  trust, 
27,  151 
Good  faith,  see  infra.  Good  Faith. 
Income,  27,  169 
Insurers  liability,  27,  149 
Losses,  27,  164 
Orders  of  court,  27,  151 
Power  of  Trustee 

Over  an  estate  at  law,  27,  126 
Power  conferred  by  instrument,  27, 

128 
To  Charge  Estate,  27,  127 

Acts  outside  the  scope  of  his  au- 
thority, 27,  127 
Creditor    looking  to  trustee   per- 
sonally, 27,  128 
In  his  individual  capacity,  27,  127 
To  dispose  of  estate,  27,  129 
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Profits,  27,  164 

Release,  27,  168 

Sale  in  violation  of  trust,  27,  135 

Sale  of  property,  27,  135 

Sales,  27,  144 

Scope  and  Limitations,  2  7 ,  133 

Conditions    imposed    by  trust,   27, 

133 
Diversion  of  property,  27,  135 
Examples,  27,  133-140 
In  general,  27,  133 
Instrument  creating  trust,  27,  133 
Neglect  of  duties,  27,  135 
Substantial  execution  of  powers,  27, 

13s 
Settlement,  27,  i^ 
Special  Powers,  2  7 ,  136 

Borrowing  money,  27,  138 

Examples,  27,  136-140 

Incident  to  proper  execution  of  trust, 

27,  136 
In  simple  trusts,  27,  136 
Lease,  27,  140 
Mortgage,  2  7 ,  138 

Assignment  of  mortgage,  27,  140 
'When  trustee  may  mortgage,  27, 

138 
When  trustee  may  not  mortgage, 

27,  139 
Power  to  arbitrate,  27,  137 
Power  to  compromise,  27,  137 
Power  to  manage  property,  27,  137 
Power  to  vote  stock,  27,  137 
Release  of  debts,  27,  137 
To  confess  judgment,  2  7,  136 
To  remove  incumbrances,  27,  140 
To  sue,  27,  140 
Powers  given  to  trustee,  27,  35 
Trecatory  Trusts,  27,  38 

Cases  in  which  trusts  were  held  not  to 
be  created,  27,  41 

Cases  in  which  trusts  were  held  to  be 
created,  27,  41 

Certainty  of  objects,  27,  39 

Certainty  of  subject-matter,  27,  39 

Construction,  27,  42 

Discretionary  expressions,  27,  43 

Earlier  cases,  27,  40 

Examples,  27,  38-43 

General  rule,  27,  39 

In  general,  27,  38 

Intention  of  the  testator,  27,  41 

Later  tendencies,  27,  40 

Sufficient  expression  of  intention,  2  7 ,  39 

Uncertaintj'  in  their  subject-matter  or 
object,  27,  39,  43 

What  words  sufficient  to  create  a  trust, 
27,38 

Words    given  their  natural  meaning, 
27,42 
Preservation    of  property,    see    infra. 

Protection  and  Preservation  of 

Property. 
Presumptions 

Execution  of  instruments  as  between, 
trustee  and  beneficiary,  19,  55 

Presumption  of  conveyance,  27,  125 
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Priority  of  claim  for  breach  of  trust  over 
other  demands  against  estate  of  de- 
ceased trustee,  5,  244 

Procedure,  27,  271 

See   infra.   Costs;    Decree;    Evi- 
dence ;   Jurisdiction  ;  Pleading. 
Parties,  see  infra,  Parties. 
Parties  to  proceedings  to  enforce  trust, 

see  infra.  Parties. 
Enforcement  of  trust,  27,  271 
In  general,  27,  271 

Production  of  documents,  19,  243 

Profits,  27,  162,  164 

Property,  see  infra.  Personal  Prop- 
erty. 

Property  subject  to  a  trust,  27,  24 

Protection  and  Preservation  of  Property, 

27,  iSS 

See  infra.  Accounts  ;  Confusion  of 

Goods;  Conversion;  Insurance; 

Repairs;  Taxation;  Waste. 
Attachment,  27,  157 
Duty  to  defend  title  to   property,  27, 

Expending  trust  funds  for  counsel  fees, 

2  7>  156 
Garnishment,  27,  157 
In  general,  27,  155 
Loss  by  accident,  27,  155 
Loss  by  theft,  27,  155 
Property  levied  upon,  27,  156 
Provisions  for  Maintenance,  2  7 ,  36 
Children  becoming  of  age,  27,  37 
Children  interested  in  fund,  27,  37 
Conflict  of  authorities,  27,  36 
Examples,  27,  36-38 
Expression  of  intention,  27,  36 
In  general,  27,  36 
Maintenance  of  children,  27,  37 
Motive  of  gift,  2  7 ,  36 
Termination  of  trust,  27,  37 
Trustee  as  guardian,  27,  37 
What  creates  a  provision  for  mainte- 
nance, 27,  36 
When  trust  is  created,  27,  36,  37 
Public  and  private,  27,  10 
Public  Officers 

Disclaimer,   27,81 
Officer  as  trustee,  27,  19 
Public  trust,  1 9 ,  303 
Purchaser,    see   infra.   Following 
Trust  Property  ;  Rights  and  Lia- 
bilities OF  Third  Parties. 
Railroads 

Liability  of  trustee  permitted  to  oper- 
ate, 20,  382 
Real  Covenants 

Covenants  for  title,   i  9,  974-976,  979 
Covenants  which  run   with   the   land, 

27,  132 
■Personal  liability,  19,  976 
Receivers,  20,  79,  304;  27,  249 

Delinquent  Trustees  or  Quasi  Trustees, 
20,  46 
Bankruptcy  proceedings,  see  infra. 

Insolvency. 
Danger  to  trust  fund,  20,  47 
Vol.  tl. 
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TRUSTS  AND  TRUSTEES— CoB^rf 
Beceivers —  Cont'd 

Delinquent  Trustees  or  Quasi  Trustees — 
Cont'd 

Enforcement  of  equitable  liens,  2  o,  48 
Executors   and   administrators^  see 
infra,  Executors  and  Admin- 
istrators. 
Specific  performance  by  vendors  of 
land,   see     infra.    Vendor    and 
Purchaser. 
Suits  against  corporation,  see  infra. 

Corporations. 
Suits  by  creditors,  20,  48 
Suits   for  protection  of   remainder- 
.  men,  20,  49 
Suits  for  rescission  of  land  contract, 

20,49 
Suit  to  enforce  a  mortgage,  20,  47 
Trustees'  breach  of  trust,  20,  47 
When    receiver   will   be   appointed, 
20,  46 
Displacing  trustee  by  receiver,  20,  304 
Examples,  20,  305;  27,  250 
General  principles,  20,  304 
Habits  of  trustee,  20,  51 
Insolvency  of  trustee,  20,  306 
Misconduct,  20,  51 
Misconduct  of  the  trustee,  26,  305 
Mismanagement,  20,  52 
Partiality,  20,  305 
Poverty  of  the  trustee,  20,  306 
Removal  of  trustee,  20,  52 
Right  of  beneficiary  to  a  receiver,  27, 

249,  250 
Slight  and  insufficient  grounds,  20,  51 
Trustee  as  receiver,  20,  76 
Trust  fund  in  danger  of  being  wasted, 

20,  so 
Trust  funds,  20,  131 
Waste,  20,  305 

When  receiver  appointed,  20,  50 
When  receiver  not  appointed,  20,  50 
When  receiver  will  be  appointed,  20, 

305.  306 

When  resorted  to,  27,  250 

Where  the  trust  estate  is  unprotected, 
20,  306 
Reformation  in  equity,  27,  67,  30S 
Relation,  20,  736 
Release,  27,  137,  168 
Kelease  of  Trustees,  20,  752  ' 

General  release  by  trustee,  2  o,  752 

Whether  cestui  que  trust  bound,  20, 

Removal,  see  infra.  Resignation  and 

Rkmoval  of  Trustee. 
Removal  of  causes,  20,  987 
Repairs,  27,  157 

Examples,  27,  158 

Improvements,  2  7 ,  158 

In  general,  27,  158    . 

Powers  and  duties,  27,  158 
Repudiation  of  trusts,  27,  104 
Beslgnation  and  Removal  of  Trustee,  27, 

85,  248 

See  infra.  Termination  of  Trusts. 
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Depositing  funds   in   bank  in  his  own 

name,  27,  163 
Good  cause,  27,  85 
In  general,  27,  85 
Misuse  of  funds,  27,  163 
Necessity  of   consent  of   parties,   27, 

85 
Necessity  of  decree  of  court,  2  7 ,  85 
Removal,  27,  85 

Bankruptcy,   27,86 
Bill  in  chancery,  27,  88 
Breach  of  trust,  27,  86 
Disagreement  between   trustee    and 

cestui  que  trust,  27,  87 
Drunkenness,  27,  86 
Failure  to  make  best  investment,  27, 

87 
Guardian  ad  litem,  27,  89 
Incompetency,  27,  86 
In  England,  27,  89 
Insanity,  27,  86 
In  what  court  proceedings  should  be 

instituted,  27,  89 
Jurisdiction  of  equity,  27,  85 
Leaving  country,  27,  86  ■ 
Motion,  27,  89 
Notice  and  opportunity  to  be  heard, 

27,88 
Power  of  state  to  remove  trustees  of 

corporation,  27,  88 
Refusal  to  act,  27,  87 
Refusal     to    exercise    discretionary 

power,  27,  87 
Right  to  appoint   other  trustees,  27, 

85 

Unfitness,  27,  86 

Who  may  seek  proceedings,  27,  89 
Repudiation  of  trusts,  27,  104 
Right  of  trustee  to  resign,  27,  151 
Right  to  resign  after  acceptance,  27, 

85 
Res  Judicata 

Privity  between  trustee  and  cestui  que 
trust,  21,  146 
Reversion  to  donor,  27,  124 
Revocation,  27,  319 

See  infra.  Termination  of  Trusts. 
Rights  and  Liabilities  of  Third  Parties,  2  7, 
264 

Application  of  Proceeds,  27,  267 
Examples,  27,  267,  268 
In  general,  27,  267 
Innocent  purchaser,  27,  267 
Purchaser  with   notice    of   contem- 
plated wrong,  2  7 ,  267 
Right  to  supervise   trustee's   subse- 
quent conduct,  27,  268 
Creditor  receiving  trust  fund,  27,  265 
Duty  to  know  extent  of  trustee's  power, 

27,  264 
Examples,  27,  264-269 
In  general,  27,  264 
Notice  of  character  of  trust,  27,  264 
Notice  required,  27,  266 
Rights  and  Remedies  of  Beneficiary,  see  in- 
fra. Nature  of  the  Beneficiary's 
Estate. 
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Against  Trustee,  27,  245 

See  infra,  Powers,   Duties,    and 

Liabilities  of  Trustees. 
Accounting,   see    infra.   Accounts. 
After    purposes    of  trust   have  been 

accomplished,  27,  263 
Decree    establishing   existence   of 

trust,  27,  263 
Enforcement  of  trust,  27,  245 
Following  Trust  Property,  27,  250 

See  infra.  Confusion  of  Goods; 
Conversion. 

Bona   fide   purchaser  without   no- 
tice, 2  7 ,  254 

Cestui  que  trust  in  possession,  27, 

2.i4 
Depositing  money  in  trustee's  own 

name  in  bank,  27,  258 
Election,  27,  262 
Enforcing   individual    liability 

against  trustee,  27,  261 
Equitable  conversion,  27,  261 
Examples,  27,  250-263 
Identification  necessary,  27,  255 
In  general,  27,  250 
Judgment  creditor  of  trustee,  27, 

2^8 
Notice  of  the  trust,  27,  252 
Possession  of  mere  volunteer,   27, 

2.S7 

Preference  as  between  trust  cred- 
itor and  general  creditor,  27,  256 
Presumption  of  notice,  27,  254 
Principle  of  rule,  27,  251 
Proof  that  funds  were  trust  funds, 

27,  261 
Property   converted   into    money, 

27,  259 
Property  exchanged,  27,  259 
Refunding    purchase-money,    27, 

262 
Remedy  alternative  and  not  a  cu- 
mulative one,  27,  261,  262 
Right  of  beneficiary,  27,  251 
"Trustee"  in  the  convej'ance,  27, 

254 
Trustee's  liability,  27,  261,  262 
Trust  money  in  bank,  27,  258 
Volunteers,  27,  257 
When  property  is  distinguishable, 

27,  252 
When  property  is  not  distinguish- 
able, 27,  252 
Who  are  innocent  holders,  27,  252 
Who  are  not  innocent  holders,  27, 
252 
In  general,  27,  245 
Injunction,  10,  914;  27,  248 

Breach  of  duty  by  trustee,  27,  248 
Insolvent  trustee,  27,  248 
Trustee  conveying  trust  property, 

2  7 ,  248 
Trustee  of  bad  habits  or  character, 
2  7 ,  248 
Inspection  of  books,  27,  250 
Inspection  of  vouchers,  27,  250 
Investment  of  funds,  27,  246 
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Order  to  pay  money  into  court,  27, 

249 
Performance  of  duties,  27,  247 
Personal  penalties  upon  trustee,  27, 

248 
Receiver,  2  7,  249 
Removal,  27,  248 
Right  to  an  accounting,  2  7,  250 
Right  to  reimbursement,  27,  263 
Withholding  compensation,  27,  248 
Sales  by  Trustee,  27,  221,  267 

See    generally,    TTrust    Deeds    and 

Power  of  Sale  Mortgages. 
Buying  at    his   otvn   sale,    see    infra. 

Good  Faith. 
Examples,  27,  267,  268 
In  general,  27,  267 
Innocent  purchaser,  27,  267 
manner  of  Sale,  27,  226 

Adjournment  of  sale,  27,  230 
Discretion  of  trustee,  27,  227 
Grantee  named,  27,  231 
Infants,  27,  229 
In  general,  27,  226 
Irregularities  in  sale,  27,  227 
Manner  and  terms  of  sale,  27,  229 
Notice  of  Sale,  27,  227 

Contents  of  notice,  27,  228 

Form  of  notice,  27,  229 

In  general,  27,  227 

Place  of  publication,  2  7,  228 

Time  of  publication,  27,  228 
Parties,  27,  229 

Prescribed  in  the  instrument,  27,  226 
Requirements  as  to  resale,  27,  230 
Requirements  in  the  deed,  27,  231 
Resale,  27,  230 

Sale  prior  to  date  allowed,  27,  226 
Waiver  of  conditions  by  trustee,  27, 

226 
Power  of  Sale,  27,  221 

Assent  and  ratification  of  all  parties, 

27,  223 
Assent  of  all  parties,  27,  222 
Conveyance  of  legal  title,  27,  224 
Delegation  of  power,  27,  225 
Equitable  relief  against  sale",  27,  224 
Examples,  27,  221-226 
Financial  depression,  27,  224 
In  general,  27,  221 
In  Vermont,  27,  323 
Necessity  of  express   authority,  27, 

221 
Order  of  court,  27,  224 
Power  of  sale  construed,  27,  222 
Power  to  exchange,  27,  225 
Power  to  mortgage,  27,  225 
Urgent  necessities,  27,  222 
When  implied,  27,  222,  223 
When  gale  will  be  ordered,  27,  222 
Whether  an  incident  to  trust,  27,221 
Setting  Sale  Aside,  27,  231 

Conclusiveness   of   trustee's    report, 

27,233 
Court  of  equity,  27,  232 
Examples,  27,  231-234 
Fraud,  27,  232 
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TRUSTS  AND  TRUSTEES— Co»<W 
Sales  by  Trustee — Cont'd 
Setting  Sale  Aside — Cont'd 

Gross  inadequacy  of  consideration, 

27,  233 
Inadequacy  of  consideration,  27,233 
In  general,  27,  231 
Legal  title,  27,  231 
Presumption  of  fairness  and    regu- 
larity, 27,  233 
Sale  to  cestui  que  trust,  27,  233 
Unfairness,  27,  232 
What  amounts  to  a   breach  of  trust, 

27,  231-234 
When  sale  utterly  void,  27,  232 
Whether  stranger  can  question  valid- 
ity, 27,232 
Whether  trustee    can   impeach    his 
own  sale,  27,  232 
Purchaser  with  notice  of  contemplated 

wrong,  2  7 ,  267 
Right  to  supervise  trustee's  subsequent 
conduct,  27,  268 
Secret  Trusts,  27,9 

Fraudulent  conveyances,  8 ,  761,  77° 
In  general,  27,9 
Power  over  court  of  equity,  27,9 
Purging  of  fraud,  27,  10 
To  defraud  creditors,  27,9 
Security 

New  trustee,  2  7 ,  96 
Separate  instruments,  27,  31 
Set  Off 

Counterclaim,  22,  411 

In  Suits  By  and  Against  Trustees,  2  2, 

311 

Claim  held  by  defendant  as  trustee, 

22,  311 
Claim  which  defendant  has  against 

trustee  individually,  22,  311 
Debt  due   from  cestui  que  trust  to 

trustee,  22,  311 
Defendant  having  same  right  against 
trustee  as  he  has  against  cestui  que 
trust,  22,  311 
Examples,  22,  311 
In  general,  22,  311 
Mutuality  in  general,  22,  311 
Set-off  of  claim  due  trustee  individ- 
ually   against    claim    due  him  as 
trustee,  22,  311 
Judgments,  22,  453 
Setting  sale  aside,  see  infra.  Sales  by 

Trustee. 
Settlement,  27,  168 
Stelley's  Case,  22,  509,  511 

Application  to  execute  trusts,  27,  132 
Examples,  22,  509,  511 
Executed  trusts,  27,  65 
Executory  trusts,  22,  511 ;  27,  68 
In  general,  22,  511 
Marriage  articles,  22,  511 
Passive  trusts,  22,  511 
Whether  rule  applies,  22,  511 
Sheriff's  Sale^,  22,  630,  668 

Held  as  trustee  for  execution  defend- 
ant, 2  2 ,  637,  668 
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Purchaser    as    trustee    for    execution 

plaintiff  or  defendant,  22,  668 
Purchaser  takes   title   subject   to   any 

trust,  22,  630 
Verbal  agreement  of  purchaser  to,  22, 

669 
Whether  legal  title  held  by  trustee  is 

subject  to  levy  and  sale,  22,  630 
Simple  trusts,  22,  784 
Societies  and  Clubs 

As  trustees,  27,  19,  23 
Specific  Performance 

Agreements    to    fulfill    a    trust    with 

reference  to  the  payment  of  money, 

22,  998 
Agreements  to  transfer  stock,  2  2 ,  994 
Contracts  in  breach  of  trust,  22,  1016 
Contracts  Relating  to  Personalty,  22,  990 

One  buying  stock  in  behalf  of  an- 
other, 22,  992 
Trustee  as  a  party,  2  2 ,  1066 
State 

As  cestui  que  trust,  27,  23 
As  trustee,  27,  17 
Creation  of  trust  by,  27,  13 
Statute  of  Frauds,  8,  695  ;  2  7,  46 
Construction  of  statute,  2  7,  46 
Constructive  trusts,  27,  50 
Creation  of  trust,  27,  46 
Examples,  27,  46-53 
Failure  to  plead  statute,  2  7 ,  50 
Fraud,  admitting  parol  evidence,  27,  5a 
In  general,  27,  46 
Letters,  27,  50 
Memorandum,  27,  50 
Necessity  of  creation   in  writing,  27, 

46,47 
Necessity  of  proof  in  writing,  2  7 ,  46, 

47 
Necessity  of  writing,  27,  46 
Object  and  nature  of  trust,  27,  51 
Parol  agreement  to  reconvey  land,  27, 

48 
Parol  evidence,  27,  47 
Parol    evidence  to  contradict  written 

instrument,  27,  52 
Proof,  27,  46,  47 
Provisions  of  the  statute,  2  7 ,  46 
Receipts,  2  7 ,  50 

Seventh  section  of  the  statute,  27,  46 
Statute    not    permitted     to   effectuate 

fraud,  27,  49 
Trusts  in  land,  27,  46 
Trusts  in  personal  property,  27,  54 
Unsatisfactory  parol  evidence,    27,49 
Whether  all  papers   must   be  signed, 

27,  SI 
Writings  executed  by  trustee,  27,  50 
Statute  of  Uses,  27,4,  108 
Active  trust,  27,4 
Adoption  in  the  states,  27,6 
Construction,  27,  4 
Effect  of  existence  of  duty  in  trustee, 

27,  108,  no 
Leaseholds  and   chattel   interests,  27, 

+'S 
Modern  doctnne  of  trusts,  27,4 
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Necessity  of  formal  conveyance,  2  7 ,  124 
Things  in  action,  27,6 
Trust  of  personal  property,  27,  11 1 
Trusts  to  permit  beneficiary  to  collect 

rents,  27,  118 
Trusts  with  power  to  sell,  27,  112 
Uses  not  executed,  27,4 
What  estates  statute  executes,  27,  109 
Where  duty  is  imposed  upon  trustee, 

2  7 ,  107 
Where  no  duty  is  imposed  upon  trus- 
tee, 27,  107 
Stock 

Trustees's  power  to  vote,  27,  137 
Streets  and  Sidewalks 

Dedication  by  state,  24,8 
Dedication  by  trustee,  24,  8 
Whether   trustee    necessary    party  to 

proceedings  to  establish  street,  24,  20 
Subrogation,  24,  216,  218 

Trustee   removing  prior  incumbrance, 

24,  299 
Succession  and  Appointment  of  New  Trus- 
tee, 27,  89 

See   infra,    RESIGNATION    AND    Re- 
moval OF  Trustee.        • 
Appointment    of   new   trustees   under 

English  conveyancing  and  law,  27,97 
Beneficiary    estopped    from      denying 

validity  of  appointment,  27,95 
Bond  of  new  trustee,  27,  96 
Consent  of  trustee,  27,  90 
Devise  by  trustee,  2  7 ,  92 
Discretionary  powers  given  to  original 

trustees,  27,  98 
Equity  will  not  allow  trust  to  fail,  27, 

89 
Examples,  2  7 ,  89-98 
Heirs  and  Personal  Representatives  of 

Trustee 

To  whom  estate  passes  upon  death, 
27,  92 
In  general,  27,  89 
Instrument  providing  that  trust  shall 

vest  in  new  trustee,  27,  94 
Necessity  of  conveyance  to  best  title, 

27,94 
Notice  of  proceedings,  27,94 
Notice  unnecessary,   27,  94 
Parties  agreeing  upon  trustee,  27,  93 
Parties  to  the  proceedings,  2  7 ,  94,  95 
Power  of  equity,  27,  89 
Power  of  new  trustee,  2  7 ,  98 
Power  of  trustee  to  devise,  27,  92,  93 
Statutes,  27,  91 

Successor  appointed  by  trustee,  27,  93 
Trusts  of  personal  nature,  27,  92 
Void  trusts,  27,  92 
When  equity  will  appoint  new  trustee, 

27,  89 
Who  may  institute  proceedings  for  ap- 
pointment of  new  trustee,  27,  94 
Suits,    see    infra.    Costs  ;    Evidence  ; 
Pleading. 

Who  are  necessary  parties,  see  infra. 
Parties. 
Superstitious  uses,  3,  130 
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Supplementary  Proceedings,  24,  608 

Action  by  receiver  to  reach  surplus  of 
trust  fund,  2  4,  697 

Property  in  trust  for  judgment  credit- 
or's benefit,  24,  645 

Surplus   income  arising  from    trusts, 
24,  645 
Support,  27,  238 

See    infra,    PROVISIONS   FOR    Main- 
tenance. 
Taxation,  27,  164 

Assessment,  25,  214 

Double  taxation,  2  5 ,  68 

Payment  of  taxes  by  trustee,  25,  282 

Place  of  Taxation,  25,  153 

As  though  trustee  were  owner,   2  5 , 

•S3 

Fund  in  charge  of  court,  25,  153 

In  general,  25,  153 

Several  trustees,  25,  153 

To  the  beneficiary,  25,  153 
Redemption,  25,  413 
To  whom  trust  property  is  taxed,  25, 

124 
Termination  of  Trusts,  2  7 ,  309 

See    infra.   Resignation    and    Re- 
moval OF  Trustee. 
By  Its  Own  Limitation,  27,  1 18,  309 

As  soon  as*  objects  of  trust  are  ac- 
complished, 27,  119 

Examples,  27,  1 19-124,  309,  310 

In  general,  2  7 ,  309 

Presumption  of  conveyance  by  trus- 
tee, 27,  125 

Reversion  to  donor,  27,  124 

Trust  for  a  married  woman,  27,120 
By  Operation  of  Law,  27,  309 

See   infra.    Laches  ;    Limitation 
OP  Actions  ;  Statute  of  Uses. 

Decree   declaring  trust   terminated, 
27,  309 
By  the  Beneficiary,  27,  322 

Examples,  27,  322,  323 

In  general,  27,  322 
By  the  Settlor,  27,  310 

Assignment  for  Benefit  of  Creditors,  27, 

319.  320 

Acceptance  by  assignee,  27,  320 

Acceptance  by  creditor,  27,  320 

After  creditors  have  been  notified, 
27,  321 

Examples,  27,  320,  321 

In  England,  27,  320 

In  general,  27,  320 
Death  of  grantor,  27,  319 
Direct  revocation,  27,  318 
Duress,  27,  315 
Examples,  27,  310-321 
Failure  to  reserve  right  of  revocation, 

27,  317 
Fraud,  27,  315 
Ignorance,  27,  315 
Implied    right     of    revocation,    27, 

315 
Intention  of  settlor,  27,  318 
Mistake,  27,  315,  317 
Omission  to  reserve  right,  27,  317 
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TRUSTS  AND  TRUSTEES— Co»/'rf 
Termination  of  Trusts — Cont'd 
By  the  Settlor — Cont'd 

Power   of  revocation    not    reserved, 

27,  31P 
Right  to  reserve  right  to  revoke,  27, 

319 
Settlor's  rights  in  general,  27,  310 
Voluntary  trust,  27,  310 
Want  of  legal  advice,  27,  314' 
By  Trustee,  27,  321 
Death,  27,  322 
Examples,  27,  321,  322 
In  general,  27,  321 
Right  to  terminate,  27,  321 
Delivery,  27,  132 
Testamentary  Trustee 
Also  Personal  Representative,  7,  236 
Act  showing  a  change  in  their  char- 
acter, 7,  237 
After   expiration  of  time   fixed   for 

settlement,  7,  237 
Giving  bond  as  trustee,  7,  237 
In  which  capacity  party  holds  prop- 
erty, 7,  236 
Not  liable  in  both  capacities,  7,  237 
Passing  final  accounts,  7,  237 
Presumption  as  to  lapse  of  time,  7,238 
Where   trustees   ar6  exempted   from 

giving  bonds,  7,  237 
Where  trusts  are  raised  by  will,  and 
no  trustee  appointed,  7,  238 
Distinguished  from   executors  and  ad- 
ministrators, 7,  179,  236 
Revocation   of  appointment    as  exec- 
utors, 7,  236 
Where  no  trustee  is  appointed  by  will, 
7,238 
Theft,  27,  IS5 
Third  parties,  see  infra.  Rights  and 

Liabilities  of  Third  Parties. 
Title,  see  infra,  Nature  of  the  Ben- 
eficiary's Estate;  Nature  of  the 
Trustee's  Estate. 
New  trustee,  2  7 ,  94 
Where  trustee  does  not  accept,  27,  82 
Tontine  insurance,  26,  63 
Trover,  27,  161 
Action  by  Trustee,  2  6 ,  759 
In  general,  26,  759 
In   whose   name    action    should    be 
brought,  26,  759 
Conversion  of  stock  by  pledgee,  26,  774 
Trust   deeds  and  foTver    of  sale   mort- 
gages, see  Trust  Deeds  and  Povs^er 
OF  Sale  Mortgages. 
Trustee,  27,  83 

Po-wer  of  trustees  to  buy  and  sell  stock, 

see  Stock. 
See  infra.  Succession  and  Appoint- 
ment OF  New  Trustee  ;  Who  May 
BE  A  Trustee. 
Acceptance,   see    infra.   Acceptance 

OR  Disclaimer  by  'Trustee. 
As  to  beneficiary' s  rights  and  remedies 
against,    see    infra.    Rights    and 
Remedies  of  Beneficiary. 
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As  to  nature  of  trustee's  estate,  see   in- 
fra.  Nature   of   the    Trustee's 
Estate. 
Buying    at   his   oivn   sale,   see    infra. 

Good  Faith. 
Compensation,  see  infra.  Compensa- 
tion OF  Trustee. 
Dealing  ■with  the  beneficiary,  see  infra. 

Good  Faith. 
Disclaimer  by  trustee,  see  infra,  Ac- 
ceptance   OR    Disclaimer    by 
Trustee. 
Duties,  see    infra,  Povs'ERS,    Duties, 

AND  Liabilities  of  Trustees. 
Investments  by  trustees,  see  infra.  In- 
vestments. 
Ne-w  trustee,  see   infra.  Succession 
AND    Appointment    of    Nevit 
Trustee. 
Poiuers,  see   infra.  Powers,   Duties, 

AND  Liabilities  of  Trustees. 
Resignation,  see  infra.  Resignation 

AND  Removal  of  Trustee. 
Sales  by  trustees,  see  infra,  Sales  by 

Trustee. 
Account,  1 1 ,  839 

Upon  interest  for  refusing,  11,  840 
Bill  or  note  by  trustee,  2,  359 
Dealing  "with  funds  for  his  oivn  ad- 
vantage, see  infra.  Good  Faith. 
LiablUty,  1 1 ,  838,  839 

See  infra.  Interest  ;  Powers,  Du- 
ties, and  Liabilities  of  "ITrus- 
tees. 
Compound  Interest.  5 ,  5282"  ;  1 1 ,  840 
Breach  of  trust,  1 1 ,  840 
Illegal  commissions,  1 1',  840 
Refusing  to  account,  1 1 ,  840 
Sums  withheld  from  court,  1 1 ,  840 
For  Commingling  Trust  Funds  with  His 
Own,  I,  60;   II,  835;  27,  160 
By   taking   mortgage    in   trustee's 

own  name,  1 1,  836 
By  taking   title  in    trustee's   own 

name,  1 1,  836 
Commingling  of  funds  in  anyway, 

">835 
Devastavit,  1 1 ,  S36 
Investments  in  trustee's  own  name, 

11,836 
Liability  for  interest  and  loss,  1 1 , 

83s 
Using  trust  funds  in  his  own  busi- 
ness, 1 1 ,  835 
Holding  Trust   Property  in  His   Own 
Name,  i  i,  836;  27,160 
By    taking   mortgage   in  trustee's 

own  name,  1 1,  836 
By  taking  title   in   trustee's   own 

name,  1 1 ,  836 
Devastavit,  1 1 ,  836 
Investments  in  trustee's  own  name, 
11,836 
How  balances  should  be  ascertained, 

1 1 ,  839 
In   disregard   of  legal   directions  in 
trust  instruments,  1 1 ,  838 
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Trusts  and  Trustees. 


Interested  Trustee  Acting  for  Otbers 
Interested,  1 1 ,  838 
Trustee   creditor   paying  himgelf, 

11,838 
Trustee  representing  co-parties  in 
litigation,  1 1,  838 
Interest  where   funds   are   commin- 
gled, 11,83s 
Investments,  1 1 ,  833 

See  infra,  INVESTMENTS. 
Delay  in  Investing,  1 1 ,  S33 
Interest  and  loss,  12,  835 
Interest  during  delay,  1 1 ,  834 
Reparation  for  losses,  1 1 ,  835 
Six  months  or  less,  1 1 ,  834:' 
What  is  reasonable  time,  1 1,  834 
When     investment     should    be 

made,  1 1,  S33 
Within  a  year,  1 1,  834 
Made  in  contravention  of  common 
law,  1 1,  838 
In   violation   of  statutory  inhibition, 

II,  838 
Speculating  with  Trust  Funds,  1 1 ,  837 
Profits   enure  to   cestui  que  trust, 

"  >  837 
Purchases  may  be  taken  by  cestui 

que  trust,  1  i,  S37 
Speculating  purchases,  1 1,  837 
To   pay   interest    on    balances,    11, 

839 
When  liable  for  interest  on  balances, 

".839 
When  Trustee  not  Liable  for  Invest- 
ment, 1 1 ,  841 
Depreciation  in  securities  without 

fault,  1 1 ,  842 
Fraud  of  agents,  1 1 ,  842 
Losses    bej'ond   trustee's  control, 

1 1 ,  842 
Loss  of  mortgage,  i  i ,  842 
Premiums  on  bonds,  1 1,  842 
When    authorized    by    cestui   que 

trust,  1 1,  841 
When    trustees    have   done    their 
duty,  1 1 ,  842 
Parties  to  Actions 

Whether  necessary  or  proper  parties, 
17,651 
Power  of  legislature  to  authorize  guar- 
dian to  sell  real  estate  of  his  benefi- 
ciary, 3 ,  683 
Production  of  documents,  ig,  243 
Purchasing  from  beneficiary,  10,  79 
Purchasing  Lands  with  Funds  of  Cestui 
Que  Trust,  6,  711 

Equity  imputes  intention  to  fulfil  an 
obligation,  6,  712 
Reconveyance  and  liability  established 
in  the  same  action  under  codes,  1 1, 
loise 
Right  to  terminate  trust,  27,  322 
Speculating  with  trust  funds,  i,  379 
Use  by  trustee  of  trust  money  in  pay- 
ment of  his  antecedent  debts,  5,  164 
Witnesses,  29,  535,537 
Trustee  de  son  tort,  27,  26 
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Undue  Influence,  2  7 ,  462 

See  infra,  Good  Faith. 

Beneficiary  must  act  promptly,  27,  463 

Contracts,  27,  463 

Conveyances,  27,463 

Dealings,  2  7 ,  462 

Executors  and  administrators,  2  7 ,  464 

Gifts,  2  6 ,  463 

Independent  advice,  27,463 

In  general,  27,  462 

Proof  of  fairness,  27,  462 

Purchasing  or  acquiring  adverse  title, 
27,462 

Quasi  trustees,  27,  464 

Ratification,  27,  464 

Rescission  of  contract,  21,  37 

Third  parties,  27,  464 

Who  may  avoid  transaction,   27,463, 
464 
United  States 

As  cestui  que  trust,  27,  23 

As  trustee,  27,  17 
Uses,  see  infra,  Statute  of  Uses. 
Vendor  and  Purchaser,  2  8 ,  87 

Estate  which  trustee  holds,  28,  88 

Examples,  28,  87-89 

In  general,  28,  87 

Notice  of  extent  of  trustee's  power,  28, 
88 

Notice  of  trust  to  purchaser,  2  8 ,  88 

Purchaser  as  trustee,  28,  88 

Right  of  assignee,  28,  89 

Right  to  convey,  2  8,  88 
Voluntary  and  for  value,  27,  11 
Waiver,  27,  269 

Cestui  que  trust  sleeping  on  his  rights, 
27,  269 

Examples,  27,  269-271 

General  principles  of  estoppel,  27,  270 

Misconduct  of  trustee,  27,  269 

Ratification,  27,  269 

Trustee  purchaser  at  his  own  sale,  27, 
270 
Waiver  of  compensation,  27,  190 
Warrant  of  Attorney 

To  confess  judgment,  28,  695 
Waste,  27,  157  ;  28,  902 

Allowances  for  expense,  27,  177 

Duty  to  prevent  waste,  27,  157 

Examples,  27,  157,  158 

In  general,  2  7,  157 
What  Property  May  Be  the   Subject  of  a 

Trust,  27,  24 

Choses  in  action,  27,  24 

Contingent  interests,  27,  24 

Equitable  interest,  27,  24 

Examples,  27,  24 

Expectancies,  27,  24 

Foreign  property,  2 7, ,25 

Generally,  27,  24 

Reversionary  interests,  27,  24 
Who  May  Be  a  Cestui  Que  Trust,  2  7 ,  23 

Children,  27,  23 
,  Corporations,  27,  23 

In  general,  27,  23 

Married  wOmen,  27,  23 
r  State,  27,  23 
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TRUSTS  AND  TRUSTEES— Co«/V 
"Who  May  be  a  Cestui  Que  Trust — Confd 
Unincorporated  association,  27,  23 
United  States,  27,  23 
Who  May  Be  a  Trustee,  27,  16 
Aliens,  27,  22 

In  general,  27,  22 

Objection  to  appointment,  27,  22 

Pleading  alienage,  2  7,  22 

Statute  prohibiting,  27,  22 
Bankrupts  and  Insolvents,  27,  21 

Assignees,  27,  21 

Certificate  of  discharge,  27,  21 

In  general,  27,21 
Cestui  que  trusts,  27,  22 
Corporations,  3,  137;  4,  218;  27,  17 

Charitable  purposes,  3, 137;  27,  18 

Charter  provisions,  27,  19 

Compelling  execution,  27,  17 

Court  of  equity,  27,  17 

Educational  purposes,  27,  iS 

Examples,  27,  17-19 

Incompetent,  2  7 ,  19 

In  general,  27,  17 

Municipal  corporations,  27,  18 

Purpose  foreign   to    corporation,  4, 
218;  27,  19 

Specified  purpose,  27,  18 

Supplying  trustee,  27,  19 

Within   scope  of  corporate  power, 

27,  17 
Guardians,  27,  22 
Infants,  27,  21 
In  general,  27,  16 
In  United  States,  27,  17 
Lunatics,  27,  21 
Married  Women,  27,  20 

At  common  law,  2  7 ,  20 

Examples,  27,  20,  21 

For  her  husband,  27,  20 

Generally,  27,20 

In  New  Jersey,  27,  2r 

In  New  York,  27,21 

Whether  they  may  be  trustees,  27, 
20 
Monks,  27,  22 
Municipal    corporations,   3,   137;    27, 

18 
Nou-Residents,  2  7 ,  22 

In  general,  27,  22 

Objection  to  appointment,  27,  22 

Pleading  alienage,  2  7,  22 

Statute  prohibiting,  27,  22 
No   trustee  appointed   by  settlor,  27, 

16 
Nuns,  27,  22 
Public  officers,  27,  19 
Remainderman,  27,  23 
State,  27,  17 
Tenant  for  life,  27,  23 
Trustee  dj-ing  or  refusing  to  act,  27,16 
Trust  not  permitted  to  fail  for  want  of 

trustee,  27,  16 
Unincorporated  voluntary  associations, 

27,  19 
Who  May  Create  a  Trust,  2  7,  13 
Aliens,  27,  16 


Bankrupts  and  Insolvents,  27,  15 
Examples,  27,  15 
In  England,  27,  15 
In  the  United  States,  27,  15 
Property    exempt    from    execution, 
27.  15 

Corporations,  27,  13 

Infants,  27,  14 

Infants  contemplating  marriage,  27, 

In  general,  27,  14 

Power,  27,  14 

Who  may  avoid  trust,  27,  14 
In  general,  27,  13 
Lunatics,  27,  14 

After  appointment  of  committee,  2  7, 

15 
Bona  fide  purchaser,  27,  15 
Examples,  27,  14,  15 
In  general,  27,  14 
Valuable  consideration,  27,  15 
Void  or  voidable,  27,  14 
Married  Woman,  27,  13 
In  general,  27,  13 
Testamentar3' capacity,  27,  14 
Under  married  woman's  statute  in 

England,  27,  14 
Under   married  woman's  statute  in 
the  United  States,  27,  14 
Non-residents,  27,  16 
State,  27,  13 
Wills,  27,  32,  33 
Construction,  2  7 ,  67 

Consideration  of  other  instrument, 

27,67 
Departure  from  his  words  to  execute 

intention,  27,  69 
Examples,  2  7 ,  69-74 
Executory  trusts,  27,  68 
In  general,  27,  67 
Intention  of  testator,  27,  67 
Provision  for  issue,  2  7 ,  69 
Reference  to  other  instruments,  27, 

67 
Review  of  cases,  27,  69-74 
Rule  in  Shelley's  case,  27,  68 
Trusts  in  rents  and  income,  27,  72 
Provision  in,  27,  38 
Witnesses,  29,  535,  537,  570 

Cestuis  que  trustent,  2  g,  570 
Words  necessary   to   create   a   trust,   6, 
877 
TRUSTS  (CORPORATE),  27,  323 

See  Railroad  Pools  ;  Trade  Combi- 
nations AND  Corporate  Trusts. 
TRUSTS  FOR  ACCUMULATION,  18,381 
See  Perpetuities. 
At  Common  Law,  i  8 ,  382 

Governed  by  rules  against  perpetuities, 

18,  382 
Period,  18,  382 
Thelluson  case,  i  8 ,  383 
Definition,  18,  381 
History,  18,  381 
In  Pennsylvania 

Provisions  of  the  statute,  1 8 ,  394 
Present  vested  interest,  18,  384 
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Statutes,  see  infra,  Thklluson  Act. 

In  Alabama,  i8,  403 

In  California,  18,  302 

In  Indiana,  i  8,  402 

In  Michigan,  i  8,  402 

In  Minnesota,  18,  402 

In  New  York,  1 8 ,  398 

Effect  of  illegal  directions,  18,  401 
For  benefit  of  number  of  minors,  i  8, 

401 
For  benefit  of  unborn  child,  18,  400 
Implied  direction  to  accumulate,  18, 

399 
Not  for  benefit  of  minor,  1 8 ,  400 
Provisions  of  the  statute,  i  8,  39S 
Rents  and  profits,  i  8,  399 
To  whom  released  income  goes,  1 8 , 

401 
When  valid,  18,  399 
When  void,  i  8,  399 
Where  several  minors  are  taken  as 

tenants  in  common,  18,  401 
In  Pennsylvania,  i  8 ,  394 

Construction  of  the  statute,  18,  395— 

39^ 

Directions  to  appropriate  income  to 
improvement  of  estate,  18,  396 

Trust  for  payment  of  debts,  18,  397 

Trust  inferred,  18,396 
In  Scotland,  18,  393 
In  Wisconsin,  18,  402 
Thelluson  Act,  1 8 ,  385 
Exemptions  from  the  Operation  of  the  Act, 

18,  392 

Payment  of  debts,  i  8,  392 

Produce  of  timber  or  wood,  18,  393 

Raising  portions,  18,  393 
First  period,  18,  385 
Fourth  period,  18,  386 
In  England,  18,  385 
In  general,  18,  385' 
Second  period',  18,  385 
Third  period,  1 8 ,  386 
Two  or  more  periods,  i  8,  388 
Void  Directions  to  Accumulate,  1 8 ,  389 

Provisions  of  Thelluson  act,  18,  389 

Who  Entitled  to  the  Income,   18,  389, 

390 

Income  of  residue,  i  8,  391 
Personal  propert3',  18,  390 
Real  property,  18,  390 
Residue,  18,  391 

Residue  partly  real  and  partly  per- 
sonal, I  8,  391 
Where  time  exceeds  the  period  of  the 
act  and  is  within   the  period  of  the 
rule,  I  8,  389 
Where  time  for  accumulation  exceeds 
period  of  the  rule  against  perpetu- 
ities, 18,  388 
TRUTH 

Fact  in  truth,  7,  65S 
TOGS  AND  TOWS,  see  Towage. 
TUITION,  27,323 
TUMBLING,  27,323 
TUMULT,  27,  323 
TUMULTUOUS,  27,323 


TURBARY,  27,323 

See  Common  ;  Profits  a  PrendrS;. 
TURN 

Loading  in  turn,  13,  976 
TURN-OUT,  27,323 
TURNPIKE  ROAD,  see  Turnpike. 
TURNPIKES,  27,324 

See   Highways  ;    Streets   and  Side- 
walks. 
Action  of  Debt 

For  damages  assessed  for  land  taken, 
5,  168 
Additional  burden  upon  fee,  27,  325 
As  highway,  9,  364;   2'7,  325 
Bills  and  Notes 

Power  to  issue,  4,  224 
Change  of  Grade  After  Road  Is  Established, 

2  7 ,  329 

Necessary  to  public  safety,  27,  329 

Whether   municipality    may     require, 

27,329 
Change  of  location  of  gates,  27,  333 
Change  of  Route 

Effect  on  subscriptions,  2  3 ,  830-832 
Changing  into  highways,  6,  557 
Construction  of  charter,  4,  214 
Definition,  9,  364;  27,  324 
Distinguished  from   ordinary    highways, 

9,  364;   27,  325 
Donations,  27,  332 
Easements,    see    infra.    Title  to  Soil 

OF  Road. 
Eminent  domain,  6,  557;  27,  325 
Exemption  From  Toll,  11,  27,  338 

Examples,  27,  338,  339 

How  construed,  27,  338 

How  created,  27,  338 

Husbandry,  27,  338,  339 

In  general,  27,  338 

United  States  mail,  27,  339 
Failure  to  open  roads  to  full  width,  27,  326 
Pee,  27,325 

Sec  infra.  Title  to  Soil  of  Road. 
Franchise 

Whether  exclusive,  2  7 ,  334 
Gates 

Location  of,  27,  332 

Right  to  change  location,  27,  333 
Within  city  limits,  2  7 ,  332 
Grade,   see  infra,    Change  of  Grade 

After  Road  is  Established. 
High-way,  see  infra.  Public  Highway. 
History,  2  7 ,  324 
Injunction,  10,977 
Liability  for   failure   to  keep   in    repair, 

27,  341 
Liability  for  negligence,  27,  344 
Local  assessments,  25,  515 
Mail,  27,  339 
,   Mechanics' liens,  I  5,  32 
Municipality 

Change  of  grade  after  road  is  estab- 
lished, 27,  329 
Location  of  gates  within   city,  2  7 ,  332 
Repair  by,  2  7 ,  342 

Abutting  owners,  27,  342,  343 
Examples,  27,  342-344 
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TURNPIKES— Co»i"rf 

Municipality —  Con  f  d 
Kepair  by — Cont'd 
In  general,  2  7 ,  342 
Liability,  27,  342 
Recovery  of  amount  expended,  27, 

343 
Negligence,  27,  344 
Nuisance,  10,  977;  27,  326 
Obstruction,  27,  326 
Parallel  lines,  27,  334 
Penalty 

Failure  to  Keep  in  Repair,  2  7 ,  341 

Examples,  a7>  34i>  34^ 

Fines,  27,  342 

Forfeiture  of  franchise,  27,  342 

In  general,  27,  341 

Tolls,  27,  342 
Penalty  for  Failure  to  Pay  Toll,  2  7 ,  336 

Action  at  law  for,  27,  337 

By-law  penalty,  27,  337 

In  general,  27,  336 

Merely  riding  through  without  force, 

27,  337 
Necessity  of  legislative  act,  27,  337 
Power    to    erect    toll-house,    see    infra, 

TOLL-HOUSE. 

Prescription,  27,  334 
Public  easements,  g,  364 
PuWlo  Highway,  9,  364;  27,  325 
Changing  into,  6,  557 
Charter  powers,  27,  325 
Failure  to  open  to  full  width,  27,  326 
In  general,  27,  325 
Obstructions,  27,  326 
Public  nuisance,  27,  326 
Responsibility,  27,  325 
Right  to  use  public  highway,  27,  326 
Whether  there    is    a   distinction  from 

ordinary  highways,  9,  364;  27,  325 
Whether  there  is  an  additional  burden 

upon  the  fee,  2  7 ,  325 
Repair,  27,  341 
By  Municipality,  27,  342 

Abutting  owners,  27,  342 

Examples,  27,  342-344 

In  general,  27,  342 

Liability,  27,  342 

Recovery  of  amount  expended,  27, 

343 
Duty  to  Keep  In  Repair,  2  7,  341 

All  parts  of  road,  27,  341 

Bridges,  27,  341 

In  general,  27,  341 

Whether  insurer,  2  7 ,  341 
Exemption  from  toll,  27,  338 
Penalty  for  Failure,  27,  341 

Examples,  27,  341,  342 

Fines,  27,  342 

Forfeiture  of  franchise,  27,  342 

In  general,  27,  341 

Tolls,  27.  342 
Tolls,  27,  342 
Right  to  use  public  highway,  27,  326 
Sbunpikes,  2  7 ,  339 
Definition,  27,  339 
Examples,  27,  339-341 
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In  general,  27,339 

Whether  permissible,  27,  340 
Soil  of  road,  see  infra,  Title  to  Soil 

OF  Road. 
Stock 

Whether   stock    is   in    personalty,  23, 

591.  S92 
Taxation,  2  7 ,  330 

Right  to  Aid  from  Taxation,  27,  330 

Authority  of  legislature,  27,  330 

Donations,  27,  330,  332 

Examples,  2  7 ,  330-332 

Right  to  invest  in  stocks,  27,  330 
Title  to  Soil  of  Road,  27,  326 
After  Franchise  Has  Expired,  2  7,  327 

If   the   company  has  only  an   ease- 
ment, 27,  327 

If  the  land  is  owned  in  fee,  27,  327 

Injunction    to     prevent    closing    of 
roads,  27,  328 

Presumption  of  dedication  to  public 
use,  27,328 
During  use  by  company,  27,  326 
Excavations  for  grading,  27,  327 
Right  to  remove  earth  or  gravel,  27, 

326 
ToU,  9,364;   27,  333 
Defenses,  27,  342 
Definition,  2  7,  333 
Exclusiveness  of  franchise,  27,  334 
Exemption,  27,  338 

Examples,  27,  338,  339 

How  construed,  27,  338 

How  created,  27,338 

Husbandry,  27,  338,  339 

In  general,  27,  338 

United  States  mail,  27,  339 
Failure  to  keep  in  repair,  27,  342 
Legislative  grant,  2  7,  333 
Payment,  27,334,  337 

Advance,  27,  336 

Assumpsit,  27,  335 

Closing  gate  if  toll  is  not  paid,  27, 

337 
Collected  at  gate,  27,  334 
Commutation,  27,  336 
Defense  to  action  for  toll,  27,  337 
Franchise  expired,  27,  337 
Full  toll  between  gates,  2  7 ,  335 
How  collected,  27,  334 
Penalty  for  Failure  to  Pay  Toll,  27, 

336 

Action  at  law  for,  2  7 ,  337 

By-law  penalty,  27,  337 

In  general,  27,  336 

Merely    riding    through    without 
force,  27.  337 

Necessity  of  legislative  act,  2  7 ,  337 
Regularly  organized  companies,  27, 

337 
Repair,  27,  338 
Right  to  detain  travelers,  27,  334, 

335 
Waiver,  27,  336 

Whether  gate  must  be  passed,  27, 336 
Whether  they  may  be  recovered  by 
suit,  27.  334 
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Prescription,  27,  334 

Scheme  to  evade  the  payment  of  tolls, 

27,  341 
Slixinpikes,  2  7 ,  339 

Definition,  27,  339 

Examples,  27,  339-341 

In  general,  27,  339 

Whether  permissible,  27,  340 
State  regulation,  27,  334 
Toil-Gates 

Injunctions,  10,  977 
Toll-House 

Power  to  Erect  Toll-House,  27,  328 

Appropriating  land  outside  of  road, 
27,  329 

In  general,  27,  328 

Injury  to  land  owners,  27,  328 

Renting   house   for  other   purposes, 

27,  329 
Renting  house,  27,  339 

Travelers  right  to  use,  9 ,  364 

Turnpike  company,  3,  366 
TURN-TABLES,  27,344 

See  Contributory  Negligence. 

Contributory  negligence,  27,  348 

Injuries  to  ChUdren,  4,  45,  53;  27,  344 
Admissibility  of  evidence,  27,  347,  348 
Care  a  question  of  law  or  fact,  27,  346 
Contributory  negligence  of  child,  27, 

348 
Evidence,  27,  347 

Evidence  concerning  custom,  27,  348 
General  rule  of  liability,  27,  344 
Operated    by    another  child,   27,  344, 

346 
Opinion  evidence,  27,  348 
Owner  of  turn-table,  27,346 
Rule    in    Massachusetts    and     New 

Hampshire,  27,  346 \ 
Security   required    in    fastening,    27, 

34S 

Injuries  to  employees,  27,  349 
TUTOR,  27,350 
TWELVE  MONTHS,  27,  350 
TWENTY-ONE 

Issue,  1 1,  902-909 
TWICE  IN  JEOPARDY,  see  Jeopardy. 
TYPE 

Plain  type,  i  8,  465 
TYPEWRITER,  see  Stenographer. 

ULLAGE,  27,  350 
ULTIMATE,  27,350 
ULTRA  VIRES,  27,351 

See  generally,  Corporations,  and  va- 
rious titles  of  specific  corporations. 
See  Quo  Warranto. 
As  to  municipal  corf  orations,  see  Mu- 
nicipal Corporations. 
Stock 

Overissue,  see  Stock. 
Watered  stock,  see  Stock. 
Acquiescence,  see   infra,  Ratification 

and  Acquiescence. 
Bailments 

Whether  corporation  liable,   27,  395, 
396 
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Banks  and  Banking,  27,  382 

See  infra.  National  Banks. 
Forfeiture  of  charter,  27,  415 
Illegal  interest,  27,  382 
Oflficer  borrowing  money  from   bank, 

27,  382 
Purchase  of  lands,  27,  362 
Bills  and  Notes,  4,227 

Corporation   authorized  to  issue  nego- 
tiable paper,  27,  3S7 
Corporation  unauthorized  to  issue  ne- 
gotiable paper,  27,  387 
Knowledge  of  ultra  vires,  27,  387 
Building  and  Loan  Associations,  2 ,  6^5,  628 
Estoppel   from  pleading  ultra  vires,  2, 

Carriers  of  passengers,  defense  to  negli- 
gence of,  2 ,  747 

Charter 

As  to  forfeiture,  see  infra.  Rights 
of  State. 

Classification  of  ultra  vires  contracts, 
see  infra.  Contracts  Executed  in 
Unauthorized  Manner;  Con- 
tracts Expressly  Forbidden; 
Contracts  Impliedly  Forbidden  ; 
Contracts  in  Anticipation  of 
Legislative  Authority;  Con- 
tracts Unfitting  Corporations 
FOR  Performance  of  Public 
Duties. 

Contracts  executed  in  unauthorized  man- 
ner, 27,  391 

Contracts  Expressly  Forbidden  or  Contrary 
to  Public  Policy,  27,  378 
Bank  officer  prohibited  from  borrowing 

money  from  bank,  27,  382 
Contract  against  public  policy,  27,383 
Contract  not  expressly  declared  void, 

27,  378 
Discounting  notes,  27,  379 
Examples,  27,  378-384 
Examples  of  illegal  contracts,  27,  383 
Exceptions  to  the  general  rule,  27,  379 
In  general,  27,  378 
Intention  of  the  legislature,  27,  378 
Issue  of  notes  bearing  interest,  2  7,  379 
Issue  of  notes   not  payable  on  demand, 

27,378,379 

Loan  by  national  bank  of  a  greater 
amount  than  ten  per  cent,  of  its  capi- 
tal, 27,381 

Loan  by  national  bank  on  security  of 
real  property,  2  7,  381 

Lobbying  contract,  27,  383 

National  banks  prohibited  from  charg- 
ing more  than  a  specified  rate  of 
interest,  27,  382 

Promoting  interest  of  favored  class, 
27,380 

Usury,  2  7,  382 

Where  statute  fixes  penalties,  27,382 

Where  statute  specifies  consequences 
of  violation,   27,381 

Where  the  provision  is  intended  for 
the  benefit  of  ^  particular  class  of 
persons,  27,  379 
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ULTRA  VIRES— Con/'rf 
Contracts  Expressly  Forbidden  or  Contrary 
to  Public  Policy — Co?it'd 
Where    the  provision  is  intended  for 
the    benefit   of  the   shareholder,  27, 

Whether  contract  is  v6id,  27,378  ' 
Contracts  Impliedly  Forbidden,  2  7 ,  361 
Executed  Contracts  on  Both  Sides,   27, 

377 

Rights  acquired  under,  27,  377 

Transfer  of  property,  27,  377 

Validit3',  27,  377 
Executed  on  One  Side,  2  7 ,  363 

Action  on  implied  promise,   27,   371 

Borrowed  money  expended  for  the 
benefit  of  the  corporation,  27,  375 

Compensation,  27,  371 

Defense  of  ultra  vires,  27,  364,  366 

Distinguished  from  executory  con- 
tracts, 27,  363 

Examples  in  which  corporation  is 
not  held  liable,  27,  369,  375 

Examples  of  corporation's  liability, 

27,365.  367 

Guaranty  of  expenses  of  entertain- 
ment, 27,  369 

He  who  seeks  equity  must  do  equity, 

27,373 
Illegal  contracts,  27,  376 
In  general,  27,  363 
Insurance  companies,  27,  371 
Lease,  27,  366 
Liability    of    corporation,    27,   363, 

367 

Loan  made  by  directors  in  excess  of 
authority,  2  7 ,  374 

Money  received  on  ultra  vires  con- 
tract, 27,371,  373 

Money  used  for  unauthorized  pur- 
pose, 27,  375 

National  bank,  27,  371 

Note  given  for  money  loaned  by 
corporation,  27,  367 

Note  given  for  property,  27,  365 

Promotion  of  railroad  enterprise,  2  7, 

370 
Relief  in  equity,  27,  364 
Remedy,  27,  371 
Remedy  available,  27,  364 
Return  of  property,  27,  371 
Steamboat  company,  27,370 
Subrogation,  27,375 
Suit  directly  on  contract,  27,  376 
Suit  for  an  accounting,  27,  376 
Suit  for  common  counts,  27,  376 
Suit  upon  contract,  27,  364 
Transaction  involving  moral  turpi- 
tude, 27,  376 
Turnpike,  27,  370 
Violation  of  positive  law,  2  7 ,  375 
Whether  corporation  may  avail  itself 
of  defense,  27,  364 
Executory,  27,  361 

Completion  enjoined,  27,  362 
Continuing     contract     partly     per- 
formed, 27,  362 
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Contracts  with  banks,  27,  362 
Contract    to    purchase    lands,    27, 

362 
Devise  of  lands,  27,  362 
Lease,  27,  362 

Where  part  of  goods  has  been  fur- 
nished, 27,  363 
Where  title  of  land  is  vested  in  com- 
pany, 27,  362 
Whether  enforceable,  27,  361 
Contracts  in  anticipation  of    legislative 

authority,  2  7 ,  391 
Contracts  of  corporations,  4,  246 
Contracts    Ultra  Vires  Because  of  Facts 
Peculiarly  Within  Knowledge  and  Inten- 
tion of  Corporation,  2  7 ,  387 
Borrowing  money,  27,  389 
By  an  agreement  that  goods  purchased 
shall  be  used  for  ultra  vires  purposes, 
2  7 ,  3S9 
Corporation  authorized  to  give  notes 

for  any  purpose,  2  7 ,  387 
Corporation  unauthorized  to  give  notes 

for  any  purpose,  27,  387 
Debts  in  excess  of  limit,  27,  3S8 
Examples,  27,  387-390 
In  general,  27,  387 
Issue  of  negotiable  paper,  27,  387 
Notice  of  limit  of  corporation'^  powers, 

27,  3S7 
Vendor    aiding   ultra    vires    purpose, 

27,  389 
Wrongful    application   of   goods   pur- 
chased, 27,  389 
Contracts  Unfitting  Corporations  for  Per- 
formance of  Public  Duties,  2  7 ,  384 
Delegation  of  power,  27,  384 
Examples,  27,  384-387 
In  general,  27,  384 
Mortgages  and  sales,  27,  3S7 
Quasi  public  corporations,  27,  384 
Strictly  private  corporations,   27,   387 
Creditors,  see  infra,  Injunction. 
Defense  of 

After  judgment  by  default,  5,  4962^^ 
Definition,  27,  352 
Development  of  the  doctrine,   27,  356- 

361 
Directors,   see    infra,    Personal    Lia- 
bility OF  Directors  and  Officers. 
Personal  liability,  17,  iig 
Estoppel,  27,405 

Executed    contracts,,  see     infra.    Con- 
tracts Impliedly  Forbidden. 
Executory   contracts,   see    infra.    Con- 
tracts Impliedly  Forbidden. 
Facts  peculiarly  'within  knowledge  and 
intention    of    corforatiorf,    see    infra. 
Contracts  Ultra  Vires  Because 
OF    Facts    Peculiarly    Within 
Knowledge  and  Intention  of  Cor- 
poration. 
False  imprisonment,  7,  684 
Foreign  Corporations,  8,  354 

Forfeiture  of  charter,  27,  417 
Forfeiture  of  charter ,  see  infra.  Rights 
OF  State. 
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General  Principles,  27,  352 
Construction,  27,  355 
Notice  of  limits  of  corporation's  power, 

27,  356 
Presumption   that  law  lias   not    been 

violated,  27,  355 
Real  estate,  27,  355 
Reasons  upon  which  doctrine  rests,  27, 

354 

Transaction  mere  incident  to  principal 
matter,  2  7 ,  355 

Wrongs  by  corporation,  27,  356 
Government,    see     infra,    Rights     of 

State. 
History  of  the  doctrine,  2  7 ,  356-361 
Illegal  contracts,  27,  276,  376,  383 
Information  In  tbe  Nature  of  Quo  Warrajito, 

27,  410 

See  Information  in  the  Nature  of 
Quo  Warranto. 
Ii^nnctlon,  10,  958;  27,  396 

Assent  of  all  but   one   stockholder  to 
ultra  vires  act,  2  7 ,  396 

At  Suit  of  tlie  State,  27,410 

Act  amounting  to  a  public  nuisance, 

27,  411 
Adequate  remedy  at  law,  27,  4(0 
Information   in   nature  of   quo  war- 
ranto, 27,  410 
Injury  to  the  public,  27,  411 
Obstruction  of  road,  27,  413 
Statute,  27,  411 

Averring  ultra  vires,  27,  403 

Banks,  27,  397 

By  creditors,  2  7,  398 

By  single  stockholder,  27,  396 

Complainant   interested    in    rival   cor- 
poration, 27,  400 

Corporation    repudiating    ultra    vires 
contract,  27,  402 

Equity  interfering  with   internal   pol- 
icy, 27,  398 

Instances  of  ultra  vires  acts  restrained, 

2 7,  .397 
Motives  of  complainant,  27,  400 
Necessity   of   interest   of   shareholder, 

27,  398 
Parties  Defendant,  2  7 ,  402 

Corporation  as  party,  27,  402 

Directors  as  parties,  27,  403 

Third  parties,  27,  403 
Plaintiff  acting  on  behalf  of  another, 

27,401 
Plaintiff  mere  nominee  of  another,  27, 

401 
Purchase  of  lands,  27,  362 
Purchase  of  shares   in   another   com- 
pany, 2  7 ,  397 
Quantum  of  interest,  27,  399 
Railroads,  27,  397 
Stranger,  27,  399 

Unauthorized  consolidation,  27,  397 
Unauthorized  leases,  27,  397 
Unregistered  Transferee,  27,  400 

In  genera!,  27,  400 

Wrongful  refusal  of  corporation  to 
register  stock,  27,  400 
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Where    complainant  must  show  pecu- 
niary injury,  27,  396 
Insurance,  27,  371 
Interest,  27,  382 
Introductory,  27,351 
Issue,  see  Watered  Stock. 
Knowledge,  27,   387 
Laches,  12,  586 

See  infra.    Ratification   and    Ac- 

CyjIESCENCE. 

Acquiescence  of  shareholder,  12,  586; 

27,  403.407 
Prompt  action    by    stockholders,    12, 

588 
Rights  acquired,  12,  587 
Stockholder's  knowledge   of    transac- 
tion, 12,  587 
Ultra  vires  of  corporation,  i  2 ,  588 
Ultra  vires  of  directors,  12,  588 
Lease,  27,  362,  366 

Injunction,  27,  397 
Liability  of  corporation  for  ultra  vires 

torts,  see  i^ifra.  Torts. 
Lobbying  contracts,  2  7 ,  383 
Malicious  prosecution,  14,  39 
Manufacturing  corporations,  27,  369 
Municipal  Corporations 

As  to  limitation  of  municipal  indebt- 
edness by  constitutional  or  statutory 
provisions,  see  Municipal  Corpo- 
rations. 
In  general,  15,  1081 
Ratification,  15,  1253,  1254 
Whether  responsible  for  damages,  15, 
1 165 
Municipal  Securities.  15,  1222 
A uthority  of  officer,  15,  11 23 
Compliance  with  statute,  15,  1123 
In  general,  15,  1222 
Purchase  of  a  value,  15,  1222 
Want  of  authority,  15,  1222,  1223 
What  defense  can  be  set  up,  i  5,  1222 
Mutual  Insurance,  2,  175;  16,  45,  95 

Beneficiaries,  16,  47 
National  BanKs,  16,  164;  27,  371 
Certification  of  check,  i  6,  165 
Charging  more  tijan  specified  rate  of 

interest,  27,  382 
Chattel  mortgage,  i  7, 164 
Loaning  credit,  16,  166 
Loaning  money  upon  security  of  real 

estate,  27,  381 
Loaning  more  than  ten  per  cent,  of  its 

capital  stock,  16,  166;  27,  381 
Loans  in  excess  of  prescribed  propor- 
tion of  capital  stock,  i  6 ,  166 ;  2  7 ,  381 
Loans  which  are  ultra  vires,  16,  166; 

27,381 
Mortgage  on  real  estate,  16,  164 
Receiving  deposit  as  collateral  for  con- 
tract, 16,  165 
Release  of  mortgage,  16,  164 
Taking    possession    of    warehouse    as 

security,  i  6,  165 
Voidable  by  government  only,  16,  164 
Whether  contract  is  void  or  voidable, 
1 6 ,  164-166 
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ULTRA  VIRES— Co»rrf 
National  Banks — Cont'd 

Who  may  take  advantage  of  ultra  vires, 
i6,  i66 
Notice  of  limit  of  corporation's  power, 

27,356,387 

Officers,  see  infra.  Personal  Liabil- 
ity OP  Directors  and  Officers. 

performance  of  public  duties,  see  infra. 
Contracts  Unfitting  Corpora- 
tions FOR  Performance  of  Public 
Duties. 

Personal  Uabllltjr  of  Directors  and  Officers, 

2  7 ,  391 

Acts  beyond  officer's  authority,  27,  391 
Acts  expressly  prohibited, n2  7,  391 
Acts  for  the  benefit  of  the  corporation, 

27,  392 
Engaging   in   ultra  vires   transaction, 

27,391 
Examples,  27,  391-393 
In  general,  27,  391 
Officers  acting  in  good  faith,  27,  392 
Savings  bank,  2  7 ,  392 

Presumptions  as  to  contracts  of  corpora- 
tions, 4,  216 

jPublic  officers,  see  infra.  Contracts 
Unfitting  Corporations  for  Per- 
formance OF  Public  Duties. 

J'ublic  policy,  see  infra.  Contracts 
Expressly  Forbidden  or  Contra- 
ry to  Public  Policy. 

Purchase  of  goods,  27,  389 

Quantum  Meruit 

Recovery    of   money    under  an    ultra 
vires  contract  by  a  county,  4,  364 

SaJlToads,  27,  369 
Injunction,  27,  397 
Liability  in  tort,  27,  395 
Transporting  passengers  by  steamer, 

27,394 
Ratification  aJid  Acquiescence,  1 2 ,  586  ',27, 

403 

Acquiescence,  2  7 ,  407 

Act  per  se  illegal,  2  7 ,  403 

Acts  beyond  the  authority  of  the  ma- 
jority, 27,  403 

Acts  beyond  the  scope  of  the  corpora- 
tion, 27,  403 

Analogous  to  contracts  under  statutes 
of  frauds,  27,  406 

Conflict  of  authority,  27,  403 

Delay  in  instituting  suit,  2  7 ,  407 

Effect  of  shareholder's  assent,  27,  403 

Estoppel,  27,  405 

Examples,  27,  403-410 

Express  ratification,  27,  406 

Implied  ratification,  27,  407 

In  general,  27,  403 

Xaches,  12,586;  27,407 

After  knowledge  of  the  transaction, 

27,407 
Examples,  2  7 ,  407-409 
Rights  of  third  parties  founded  on 

ultra  vires  act,  27,  408 
Transferee  with  notice  of  transferor's 
laches,  27,  410 
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What  constitutes  laches,  27,  407     ' 
Where  there  is  no  knowledge  of  the 
transaction,  2  7 ,  407 
Malum  prohibitum,  27,  403 
Participation  by  shareholder  in  act  com- 
plained of,  27,  409 
Ratification  does  not  authorize  future 

acts,  27,  410 
Rules  applicable  to  principal  and  agent, 

27,  4°5,  406 
Shareholder  accepting  benefits,  27,  410 
Eeal  Property,  27,  355 
Devise  of  lands,  27,  362 
Executory   contract   to   purchase,  27, 

362 
Lease,  27,  362 
Recovery  of  money  used  by  a  county  for 
beneficial   purposes    though    obtained 
under  an  ultra  vires  contract,  4,  363 
Restraining  ultra  vires  acts,  see  infra, 

Injunction. 
Bights  of  State,  27,  410 
Forfeiture  of  Charter,  27,  413 

Condition   annexed  to  creation,  27, 

413 
How  enforced,  27,  417 
In  general,  27,  413 
Nonuser  and  misuser,  27,  413 
Waiver,  2  7 ,  418 

Examples,  27,  418,  419 

Implied  or  expressed,  2  7 ,  418 

Option  of  state,  2  7,  418 

Whether  new  rights  are  conferred 
by  waiver,  27,  419 
When  Enforced,  27,413 

Banks,  27,  415 

Corporations  of  quasi  public  char- 
acter, 27,416        / 

Discretion  of  court,  27,  414 

Examples,  27,413-417 

Foreign  corporations,  27,  416,  417 

Intention   on  part  of  corporation, 

27,414 
Public   and   private   interest,    27, 

414 
Statute   cause    of    forfeiture,    27, 

414,  415 
Trust  combinations,  27,  416 
To  Bestrain  Ultra  Vires  Acts,  27,  410 
See  infra.  Injunction. 
Act  amounting  to  a  public  nuisance, 

27,  4" 
Adequate  remedy  at  law,  27,  410 
Information      in      nature      of     quo 

warranto,  27,  410 
Injury  to  the  public,  27,  411 
Obstruction  of  road,  27,  413 
Statute,  27,  411 
Scope  of  the  article,  27,  351 
Specific  performance,  22,  1014 
State,  see  infra.  Rights  of  State. 
Steamboat  companies,  27,  370 
Stockholders,    see    infra.    Injunction; 
Ratification    and  AcquiESCENCE. 
Subrogation,  27,  375 
Sureties,  i  7,  66 

Ticket  beyond  carrier's  line,  25,  1088 
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Torts 

Application  of  the  doctrine  to  corpo- 
ration's liability   for  torts  where  the 
ultra  vires  transaction  is  afterwards 
ratiiied,  4,  252 
Application  of  the  doctrine  to  corpo- 
ration's liability   for   torts  where  the 
ultra  vires  transaction  is  foreign  to 
corporate  business,  4,  252  ;  2  7,  394 
As  a  defense  to  action  for  tort,  4,  279 
Iiiablllty  of  Corporation,  4,  251 ;  27,  393 
Bailments,  27,  395,  396 
Carriers  of  passengers,  27,  394 
Examples  of  liability,  27,  393 
In  general,  27,  393 
Injuries  to  real  property  wrongfully 

held  by  corporation,  27,  396 
Railroad  transporting  passengers  by 

steamer,  27,  394 
Recognition  of  the   business   by  the 

corporation,  27,  394 
Transactions  beyond     corporate 
authority    and   purposes,    4,    252; 

27,394 
Trover,  27,  395 
Trade  Combinations  and  Corporate  Trusts 
Forfeiture  of  character  for  engaging  in, 

27,415 
Trover 

Liability  of  corporation,  27,  395 
Turnpikes,  27,  370 
Usury,  27,  382 
Waiver  of  Forfeiture,  2  7,  418 

Examples,  27,  41S,  419 

Implied  or  expressed,  27,  418 

Option  of  state,  27,  418 

Whether  new  rights  are  conferred  by 
forfeiture,  27,  419 
Whether  the  doctrine  has  any  application 

to  corporation's   liability   for   torts,  4, 

251;   27,  393 
UMPIRE,  27,  419 

5«e  Arbitration  and  Award;  Ref- 
eree. 
UNAVOIDABLE,  27,419 

See  Act  of  God;  Inevitable. 
ITnavoidable  Accident,  2  7 ,  420 

Equivalent  to  act  of  God,  i ,   174 
Unavoidable  casualty,   3,   37;   12,    133; 
27.419 
UNBECOMING,  27,420 
UNBORN  CHILDREN,  27,  420 
See  Infants. 
Infanticide,  9,  532 

In  general,  g,  532,  533 

Living  child  in  its  mother's  womb,  9, 

533 
When  child  becomes  living  being,  9, 

532 
In  general,  27,  420 
Lord  Campbell's  act,  27,  421 
Right  to  sue  for  injuries,  27,  420 
UNCOMPLETED,  27,422 
UNCONSCIONABLE  BARGAINS,  2  7, 421 
See  Catching  Bargains. 
See  ffeneraUy,FRKVD;  Rescission;  Un- 
due Influence. 
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Definition,  27,  421 
Examples,  27,  421,  422 
Gross  inadequacy  of  price,  27,  422 
Mere  inadequacy  of  price,  27,  421 
Relief  in  equity,  27,  421,  422 
UNCONSTITUTIONAL  LAW,  3,  671 
UNDER,  17,  294;  27,  422 

Into,  through,  or  under,  1 1,  566 
Provision  that  acts  under  a  statute  shall 

not  be  actionable,  23,  418 
Under  balance,  2,  63 
Under  their  hands,  9,  262 
Within  or  under,  29,  i;22 
UNDER  AND  SUBJECT  TO,  9,  962,  963 
UNDERGROUND  WATERS,  27,  423 
See  Drains  and  Sewers. 
See   generally,    Surface     Waters; 

Water  and  Watercourses. 
Aqueduct  Companies,  i  2,  631 
Injunctions,  12,633 
In  Massachusetts,  12,  632 
Artificial  or  Enforced  Percolations,  2  7 ,  442 
Dams,  see  Dams. 
Mines  and  mining  claims,  see  Mines; 

AND  Mining  Claims. 
Accumulation  of  water  on  land,  27,442 
Accumulation   of    wrong   in    first   in- 
stance, 27,  443 
Distinction  between  artificial  and  nat- 
ural percolations,  27,  442 
Diversion   of  surface  streams  by  arti- 
ficial percolation,  27,  444 
In  general,  27,  442 
Injury  therefrom,  27,442 
Negligence,  2  7 ,  443 
Cemeteries,  27,  438 
Definition,  27,  423 
Eminent  Domain 

Injury   to  well   or  spring  by  railroad 

excavation,  27,429 
Presumption  where  land  is  taken  for 

public  use,  27,  429 
Statute    providing    compensation    for 

consequential  damages,  27,  430 
Usufruct  in  the  land,  27,  430 
Grant,  2  7 ,  436 

Diminished  supply,  27,  430 

Examples,  27,  430,  431 

Grant  of  water  clearly   intended,    27, 

430 
Grant  of  waters   express  or   implied, 

27,  430 

Grantor  draining  the  land,  27,  430 

Liability  for  interference   with  under- 
ground waters,  27,  430 
Injunctions,  10,  856 

Stream  having  known  channel,  i  o,  856 
Lateral  and  subjacent  support,  27,  429 
Liability  of  Person  Erecting  Dam 

For  percolation,  4,  979 
Mines  and  mining  claims,  15,  589 
Motive  of  act  of  appropriation,  27,  433 
Percolating  Waters,  24,  932;  27,  425 

Destruction  of  springs  by  mining,  24, 

932 
Examples,  24,932,933 
In  general,  24,  932 
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UNDERGROUND  WATERS— Co«i!'rf 
Fercolating  WSkteTB—Coui'd 

Limitation    of   rule    in-    Pennsylvania, 

^     24,932 
Property  in,  24,  932 
Subterranean    waters     a    well-defined 
stream,  23,  933 
Percolations,  24,932;   27,425 
Poisoninff,  see  infra,  Pollution. 
Pollution,  27,  436 

See  Surface  Waters. 
Cases   in   which   pollution   is    ground 
for  action-,  2  7 ,  440 
,    Distinguished  from  poisoning  and  pol- 
lution, 27,  436 
Examples,  27,  436T-442 
Injunction,  27,  438 
Liability  in  damages,  27,  436 
Natural   and    proper   use  of  property, 

27,  440 
Poisoning  spring  or  well,  27,  438 
Pumping,  27,  439 
Sewers,  27,  439 
Frescilption,  27,  431 

Distinguished    from    surface   streams, 

27.  432 
Examples,  27,431-433 
In  general,  27,  431 
Mining  purposes,  27,  433 
Presumption  from  long  enjoyment,  27, 

432 
Whether  owner  can   acquire  right  to 
receive  percolations,  27,  431 
Presumption,  24,  933 
Property  in,  see  infra.  Rights  There- 
in. 
Rigbts  Therein,  2  7 ,  425 
Diversion,  2  7 ,  425 

Draining  percolations  from  his  neigh- 
bor's well,  27,  427 
Effect  of  grant,  see  infra.  Grant. 
Effect  of  Motive  of  Act  of  Appropriation, 

27,433 

Examples,  2  7 ,  433-436 
Whether  an  element,  27,  433 
Whether    law   will    take    cognizance 
of,  27,434 

Effect  of  prescription,  see  infra.  Pre- 
scription. 

Injury  to  well    or    spring   by    railroad 
excavation,  27,  429 

Interception,  27,  425 

Interception  where  land  is  taken  for 
public  use,  27,  429 

Property  of  owner  of  land,  2  7 ,  427 

Reasonable  use,  27,  428 

Right  to  dig  well,  2  7 ,  425 

Support  of  subterranean  waters,  27,  429 
Sewers,  27,  439 
Springs 

Destroyed  by  mining,  24,  932 

Injury  by  railroad  excavation,  27,  429 

Pollution    by   poisoning,    see     infra. 
Pollution. 
Waters  Flowing  in  Defined  Channels,  2  7 ,  424 

Ascertained  by  excavation,  27,  425 

Diversion,  27,  424 


Wells,  27,425 

Draining  percolations  of  neighbor,  27, 

527 
Injury     by    railroad    excavations,    27, 

429 
Pollution     by    poisoning,    see    infra. 

Pollution. 
Preventing     percolation     from     going 

into  neighbor's  well,  27,  427 
Right  to  dig,  24,932;  27,  425 
Right  to  intercept  neighbor's  percola- 
tions, 27,  425 
Wells  and  springs,  27,  425 
UNDERSTAND,  27,445 
UNDERSTANDING,  27,  4^5 

Express  understanding,  7,  i;39 
UNDERSTANDINGLY,  27,446 

Equivalent  to  freely  and   voluntarily,  i, 

UNDERTAKING,  27,446 
.UNDERTAKINGS  ON  APPEAL,  2,  466^- 
24,  587;  27,  446 
See  Justice  of  the  Peace. 
As    to  -aiho    is   a    "party   aggrieved"  or 

"person     aggrieved,"     see      Person 

Aggrieved. 
Appeal  distinguished- from  writ  of  error, 

I,  616 
Appeal  operating  as  supersedeas,  2,  466^ 
Attorney  as  surety,  24,  726 
Condition    of  undertaking,   ^,  466^;  27, 

448 
Damages   recoverable   against  surety,  2, 

466/ 
Definition,  27,446 
Description  of  judgment  appealed  from, 

27.447 
Doctrine  in  state  court,  24,  592 
Doctrine  in  United  States,  24,  589 
Effect  on     surety    of  judgment    against 

principal,  i  2,  98 
Executed  by  attorney,  i ,  957 
Executors  and  administrators,  2  4 ,  588 ; 

27,446 
Forcible  Entry  and  Detainer,  S,  182 

Amendment,  8,  183  , 

Conditioned  to  pay  future  rents,  8 ,  1.83 

Defect  of,  8,  182 

Duty  of  justice  to  approve,  8,  182 

Liability  of  sureties  on  undertaking,  8, 
183;  24,860 

Substitution   of   new   undertaking,    8, 
183 

Sum  for  -which  it  should  be  given,  8, 
183 
Guardians,  2  7 ,  446 
In  forma  pauperis,  27,  447 
Irregular,  2,  466/ 
Limitation  of  actions,  13,  724 
Municipal  corporations,  27,  447 
Necessity  for,  24,  587 ;  27,  446 

Executors  and  administrators,  27,446 

Guardians,  2  7 ,  446 

In  forma  pauperis,  27,  447 

Municipal  corporations,  27,  447 

State,  27,  447 
Penalty  on  bond,  27,  449 
10  •  Vol.11. 


irndertook. 


INDEX-DIGEST. 


ITndne  Influence. 


Requisites  of  bond,  27,  447 
Signature  of  appellant,  2  7 ,  449 
State,  27,  447 
Supersedeas  bond,  27,  448 
SuretysMp,  8,  183;  24,  860;  27,  450 
Affidavit  of  surety,  27,  451 
Attorney  as  suretj',  24,  726 
Change  of  parties,  24,  860 
Confirmation  by   different  court,   24, 

860 
Consent  to   affirmance    of  judgment, 

24,  861 
Discharge,  24,  860 
Discharge  in  bankruptcy,  24,  861 
Examples,  24,  860,  861 ;  27,  450,  451 
In  general,   24,  860 
Party  to  an  appeal,  27,  450 
Risk  increased,  24,  860 
Signature,  27,  450 
Sufficiency,  27,  450,  451 
Surety  and  guaranty  company,  27,  450 
To  whom  bond  should  run,  27,  449 
Word  "damages  "  in,  2,  466^ 
UNDERTOOK,  27,  451 
UNDERWOOD,  27,451 
UNDERWRITER,  27,4s' 

See  Marine  Insurance. 
UNDIVIDED,  27.451 
UNDUE  INFLUENCE,  27,  482 

See   Catching    Bargain  ;    Guardian 

AND  Ward. 
See    generally.    Duress;    Testamen- 
tary Capacity. 
Actual  Undue  Influence,  2  7 ,  456 

See  infra,   Kinds  of  Undue  Influ- 
ence. 
Affection,  27,454 
Agency,  27,  474 

Burden  of  establishing  agency,  27,  480 
Dealing  concerning  subject-matter  of 

agency,  2  7 ,  479 
Examples,  27,477-480 
Gifts,  27,478 

Gifts  from  principal  to  agent,  27,  480 
I  Independent  advice,  27,  480 

In  loco  parentis,  27,  480 
Presumptions,  27,477 
Principal  and  agent,  2  7,  477 
Purchasing  property,  27,  479 
Sale  of  principal's  land,  27,  478 
Appeals  to  reason,  27,  454 
Attachment,  27,  454 
Attorney  and  Client,  2  7,  465 
Contracts,  27,  465 

Agreements  as  to  compensation,  27, 

467 
Agreements  in  reference  to  matters 

of  litigation,  27,  467 
Assignment  of  judgments,  27,  467 
Assignments  of  mortgages,  27,  467 
Communication   of   facts  in    knowl- 
edge of  attorney,  2  7 ,  467 
Concealment  as  badge  of  fraud,  27, 

467,  468 
Good  faith  of  attorney,  27,  465,  466 
Independent  advice,  27,466 
.In  general,  27,  465 
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Presumption,  27,  465 

Proof  required,  27,  465 

Purchase   by    client   from  attorney, 

2  7 ,  466 
Purchase  of  subject-matter  in  litiga- 
tion, 27,  467 
Gifts,  8,  1310;   27,  468 

Age,   position,    and    intelligence    of 

client,  2  7 ,  469 
General  rule,  27,  468 
Presumed  to  be  voidable,  27,  469 
Rebutting  presumption,  27,  469 
Whether  void,  2  7,  468 
Whether  voidable,  27,  468 
Who  Is  an  Attorney,  2  7 ,  470 
Clerk  of  attorney,  27,  470 
Continuation  of  relationship,  27,471 
Lawyer  not  admitted  to  the  bar,  2  7 ) 

470 
Nature  of  the  employment,  27,  471 
Presumption  of  continuance,  27,  471 
Prior  relationship,  27,  471 
Relationship   subsequently     arising, 

27,  471 
Technical    significance  of   the  word, 

27,470 
Termination  of  relationship,  27,  471 
Where  the  relationship  does  not  ex- 
ist, 27,  470 
Wills,  27,  510 

Advice  of  outside  party,  27,  511 
Examples,  27,  510,  511 
In  general,  27,  510 
Between  parent  and  child,  8,  650 
Brother  and  sister,  8,  650;    27,  515 
Burden  of  Proof,  2  7 ,  480,  494 

Actual  undue  influence,  27,  456 
Wills,  27,  501 

Husband  and  wife,  27,  513 

Where  testator  is  of  weak  mind,  2  7, 

504 
Capacity  as  Grantor  of  Deed,  9 ,  26 

Evidence  of  undue  influence,  9,  26 

Examples,  9,  26 

What  will  void  the  deed,  g,  26 

Where  grantor  is  of  feeble  mind,  g,  26 

Where   the  relation  of  a  trust  exists, 
9,  26 
Clergyman  and  Parishioner,  27,  476 

Contracts,  27,  474 

Gifts,  27,  474 

Gifts  from  nuns  to  convents,  27,  476 

Influence   exerted  by  some  third  per- 
son, 27,  475 

In  general,  27,  474 

Presumption  of  undue  influence,    27, 

474 
Spiritualistic  medium,  27,  476 
Whether  presumption  arises,   27,  474, 

475 
Who   included    under  clergj'men,    27, 

476 
WUls,  27,  511 

Appeals  to  duty,  27,  512 
Examples,  27,511,512 
In  favor  of  clergyman  himself,  2  7 , 
512 
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UNDUE  INFLUENCE— Co»<'rf 
Clergjonan  and  Parishioner — Cont'd 
wais— Cont'd 

In  favor  of  some  outside  party,  27, 

In  general,  27,  511 

Presumption  of  undue  influence,  27, 

5" 
Spiritualist,  27,  512 
Concubinage,  27,485 
Confidential  Relations,   8,  1310;   27,  456, 
461,492 
See  Fraud. 

Attorney   and  client,   see    infra.  At- 
torney AND  Client. 
Directors  and  promoters  of   corpora- 
tions, 27,493 
Examples,  27,  461,  462 
Gifts,  8,  1310;  27,  455 
Illiterate  persons,  27,  493 
Miscellaneous    confidential     relations, 

27,  492 
Mortgagor  and  mortgagee,  27,  493 
Partnership  transactions,  2  7 ,  493 
Presence  of  the  relationship,  2  7 ,  456 
Presumption  on  ground  of  public  pol- 
icy, 27,456 
Rebuttal,  27,  456 
The  general  rule,  27,  461 
Trustee  and  cestui  que  trust,  see  infra, 

Trusts  and  Trustees. 
What  relationships  embraced  by,  27, 

462 
Wills,  2  7 ,  508 
Attorney  and  Client,  27,  510 

Advice  of  outside  party,  27,511 
Examples,  27,  510,  511 
In  general,  27,  510 
Brothers  and  sisters,  8,  650;   27,  515 
Business  adviser,  27,  516 
Circumstances  tending  to  show  im-  / 

position,  27,  509 
Clergyman  and  FarlsUoner,  27,  511 
Appeals  to  duty,  27,  512 
Examples,  27,  511,  512 
In  favor  of  clergyman  himself,  27, 

512 
In  favor  of  some  outside  party,  27, 

512 
In  general,  27,  511 
Presumption   of  undue   influence, 

27.  5" 

Spiritualist,  27,  512 
Distinction  between  wills  and  inter 

vivos  transactions,  2  7 ,  509 
EflTect  in  general,  27,  508 
Examples,  27,  508-510 
Exclusion  of  persons  from  the  room, 

27,510 

Guardian  and  ward,  27,  512 

Husband  and  Wife,  27,  512 
Burden  of  proof,  27,  513 
Difficulties  in  general,  27,  512 
Examples,  27,  513,  514 
Free  agency  gone,  27,  514 
General     principles    prevail,     27, 
512 

982 


Influence   of    husband    over    wife^ 

27,514 
In  general,  27,  512 
Persuasion   and    importunity,   27,. 

513 

Presumption  arising  from  relation- 
ship, 27,  513 

Wife's  influence  over  husband,  27, 

513 
Man  and  mistress,  27,  514 
Parent  and  Child,  8,  650;  2  7,  515 

Examples,  27,  515 

In  general,  27,  515 

Presumption,  27,  515 

Proof,  27,515 
Partners,  27,  516 
Physician  and  patient,  27,  511 
Presumption  of  undue  influence,  27, 

508,  S09 
Rebuttal  of  presumption,  27,  511 
Spiritualist,  27,  512 
Testator  and  Draughtsman  of  Will,  27, 

.S'5 

Examples,  27,  515 
In  general,  27,  515 
Presumption  of  law,  27,  516 
Weakness  of  testator's  mind,  27,509 
What  amounts  to   a  confidential  re- 
lationship, 27,  510 
Will  not  in  favor  of  person   alleged 
to  have  influenced  testator,  27,  509 
Contracts,  8,  650 
Declarations 

Declarations  of  beneficiary,  27,  507 
Testator's  Declarations,  11,157;  27,505 
After  execution  of  will,  27,  507 
Feelings  toward  beneficiaries,  27,  506 
Ideas  and  beliefs,  27,  505 
Idiosyncrasies  of  testator,  2  7 ,  505 
Influence  itself,  2  7 ,  506,  507 
In  general,  27,  505 
Intention  of  testator,  27,  503,  i;05 
Matters    showing   acts   of   influence, 

27,  506 
Nearness  of  time,  27,  507 
Relation   toward    beneficiaries,    2  7  ^ 

506 
Res  gestse,  2  7 ,  506 
To     prove     condition    of    testator's 
mind,  27,  505 
Wills 

Declarations  of  beneficiary,  27,  507 
Definition,  8,  649;  27,  453 
Dentist,  27,  474 
Directors,  27,493 
Duress  distinguished  from,  27,  453 
Effect,  2  7 ,  454 

Transactions  inter  vivos,  27,  454 
Voidable,  27,  454 
Election,  6,  372 
Evidence,  27,  494 

Wills,  see  infra.  Wills. 
Executors  and  Administrators,  27,  464 

Rescission  of  contract,  2  i,  37 
Expectant  heirs,  reversioners,  etc.,  2  7 ,  460 
Fiduciary   relations,  see  infra.  Confi- 
dential Relations. 
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Gifts,  8,  1310;  27,  454 
Attorney  and  Client,  8,  1310;  27,  468 
Age,    position,    and    intelligence    of 

client,  27 ,  469 
General  rule,  27,  468 
Presumed  to  be  voidable,  27,  469 
Rebutting  presumption,  27,  469 
Whether  void,  27,  468 
Whether  voidable,  27,  468 
Clergymen,  27,  455 
Clergymen   and   parishioners,  27,   476 
Confidential  relations,  8,  1310;  27,455 
Guardian  and  vcard,  8,  1310;    27,  491, 

492 
Husband  and  Wife 
Exerted  Upon  Wife,  27,  482 
At  common  law,  27,483 
Examples,  2  7 ,  483,  4S4 
Freely,    voluntarily,    and     under- 

standingly,  27,  483 
Gifts  induced   by  husband  in  favor 

of  third  persons,  27,  483 
Husband  must  see  that  wife  under- 
stands nature  of  the  act,  2  7 ,  483 
In  general,  27,  483 
In  general,  27.  454 
Nuns  to  convents,  27,  476 
Parent  and  child,  8,  1310,  1334 
Physician,  8,  1310;  27,  473 
Presumption  of  fraud,  8,   1310 
Principal  and  agent,  27,  477-480 
Trustee  of  cestui  que  trust,  27,  463 
Voidable,  27,  455 
Grandfather  and  grandson,  27,  490 
Guardian  and  Ward,  2  7 ,  491 

Examination  of  accounts,  27,  492 

Gifts,  8,  1310;  27,  492 

Gifts  from  ward  to  guardian,  27,  491 

Illegally  appointed  guardian,  27,  492 

In  general,  27,  491 

Leases,  27,  492 

Length  of  time    after  termination  of 

guardianship,  27,  491,  492 
Rebuttal  of  presumption,  27,  492 
Receipts,  27,  492 
Releases,  27,  492 
Sales,  2  7 ,  492 
Settlements,  27,  492 
Transactions  closely  scrutinized,  27,491 
Husband  and  Wife,  8 ,  650 ;  2 7,  480 
Exerted  upon  husband,  27,  484 
Exerted  Upon  Wife 
Contracts,  27,  480 

Acknowledgment   of  conveyance 

27,  482 
Actual  undue  influence,  27,  481 
At  common  law,  27,  481 
Contracts  operating  for  the  bene- 
fit of  husband,  27,  482 
In  general,  27,  480 
Presumption   of  undue  influence, 

27,  482 
Ratification,  27,  482 
Under  modern  statutes,  2  7,  481 
Gifts,  27,  483 

At  common  law,  8,  1310;  27,  483 
Examples,  27,  483,  484 
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Freely,    voluntarily,    and    under- 

standingly,  2  7 ,  483 
Husband  must  see  that  wife  under- 
stands nature  of  the  act,  27.  483 
Induced    by   husband    in    favor  of 

third  persons,  2  7 ,  483 
In  general,  27,  4S3 
Similar  Relations 

Illegal  sexual  relations,  27,  484,  485 
Wills,  27,  512 

Burden  of  proof,  27,  513 
Difficulties  in  general,  27,  512 
Examples,  27,  513,  514 
Free  agency  gone,  27,  514 
General  principles  prevail,  27,  512 
Influence  of  husband   over  wife,  27, 

In  general,  27,  512 
Persuasion  and  importunity,  27,  513 
Presumption    arising  from    relation- 
ship, 27,  513 
Wife's  influence  over  husband,  27,513, 
Illegal  sexual  relations,  27,  484,  485 
Illiterate  persons,  8,  650;  27,  493 
In  general,  27,  453 
Innocent  purchasers,  27,  454 
Insanity,  see  infra.  Persons  of  Weak 

Mind. 
In  Transactions  Inter  Vivos,  2  7 ,  457 

See  infra.  Persons  of  Weak  Mind. 
Binds  of  Undue  Influence,  27,  455 
Actual  and  presumptive,  27,  455 
Actual  Undue  Influence,  27,  456 
Burden  of  proof,  27,  456 
Disability  of  person  influenced,  27, 

456 
Examples,  27,  456 
Fiduciary  relation,  27,  456 
How  proved,  2  7 ,  456 
In  general,  27,  456 
Distinction   between   actual   and   pre- 
sumptive, 27,  455 
Presumptive  Undue  Influence,  2  7 ,  456 
See  Fraud. 

Presence  of  the  relationship,  27,  456 
Presumption   on   ground  of    public 

policy,  27,  456 
Rebuttal,  2  7 ,  456 
Wills,  27,  455 
Laches,  i  2,  561 ;  27,  494,  495 
Mortgages 

Mortgagor  and  mortgagee,  2  7,  493 
Mother-in-law  and  son-in-law,  27,  490 
Old  and  feeble  person,  8,  650 
Parent  and  Child,  1 7 ,  334 ;  2  7 ,  485 
Age  of  child,  27,  491 
Brothers  and  sisters,  27,  490 
Exerted  Upon  the  Child,  2  7 ,  485 
Age  of  parties,  27,  488 
Bastards,  2  7,  488 
Conflict  of  authority,  27,  486,  487 
Examples,  27,485-488 
Gifts,  8,  1310;   27,  488 
In  general,  27,  485 
Presumption,  27,  485 
Transactions  closely  scrutinized,  27, 
487 
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UNDUE  INFLUENCE— C<7»/'rf 
Parent  and  Child — Cont'd 
Exerted  Upon  the  Parent,  2  7 ,  488 

Affirmative  proof  necessary,  27,  489 

Circumstances,  27,488 

Examples,  27,  488-490 

Whether  there  is  a  presumption  of 
undue  influence,  27,  488 
Father-in-law  and  son-in-law,  27,  491 
Mother-in-law  and  son-in-law,  27,  490 
Persons  in  loco  parentis,  2  7 ,  490,  491 
Uncle  and  nephew  or  niece,  27,  490 
Wills,  27,  515 

Examples,  27,  515 

In  general,  27,  515 

Presumption,  27,  515 

Proof,  27,  515 
Parties  engaged  to  be  married,  8 ,  650 
Partnership,  1 7 ,  897 ;  2  7 ,  493 

Wills,  27,  516 
Persons  in  loco  parentis,  27,  490,  491 
Persons  of  Weak  Mind,  2  7 ,  457 

See    infra,    Physicians    and    Sur- 
geons. 
Actual  influence,  27,  458 
Amount  of  influence,  27,  457 
Declarations,  27,  458 
Drunkenness,  27,  459 
Examples,  27,457-459 
Illiteracy,  27,459 
Inadequate  consideration,  27,458 
In  general,  27,  457 
Slight    circumstances    of   imposition, 

27,  458 
Sufficiency  of  weakness,  27,  458 
Weakness  of  mind  less   than  insanity, 

27,457 
Physicians  and  Surgeons 
Relationship  of   Physician  and  Patient, 
27,472 

Dentist,  27,  474 
Gifts  and  Contracts,  2  7 ,  472 

Conflict  of   authority,  27,472-474 
Gifts,  8,  1310;  27,  473 
How  rebutted,  27,  472 
Independent  advice,  27,473 
In  general,  27,  472 
Persons  of  weak  mind,  27,  473 
Relation  not  one  from   which  in- 
fluence was  presumed,  27,  473 
Strength  of   presumption,  27,  472 
Who  is  a  physician,  27,  474 
Wills,  27,  511 
Pleading,  27,  494 
Presumption  as  to,  8,  650 
Presitmpti'Ve  injluence,  see  infra,  Kinds 

OF  Undue  Influence. 
Priest  and  member   of    his  church,   8, 

650 
Principal  and  agent,  see  infra.  Agency. 
Promise  of  marriage,  27,485 
Proof 

Actual  undue  influence,  27,  456 
Presumptive  undue  influence,  27,456 
Receipts,  19,  1121 
Relationship  necessary,  8,  650 
Remedies,  27,  494 
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Besclsslon  of  Contract,  2 1 ,  35 

Confidence  and  friendship,  2  i,  36 

Examples,  2  i ,  35-37 

Executor  or  administrator  and  legatee 
or  heir,  2  i ,  37 

Husband  and  wife,  2  i ,  36 

In  general,  2  i ,  35 

Parent  and  child,  2  i ,  36 

Principal  and  agent,  21,  37 

Relationship  that  must  exist,  2  i,  36 

Relief  in  equity,  2  i,  35,  36 

Sale,  2  1,  53 

Trustee  and  cestui  que  tru^t,  21,  37 

Unconscionable  contract,  2  i ,  36 

Weak  mental  capacity,  2  i ,  36 

What  is  undue  influence,  2  i,  36 
Reversioners,  27,460 
Revocation  of  wills,  27,  516 
Seamen,  2  7,  459 

Contracts  generally,  27,  ^(59 

Contracts  peculiar  to  their  occupation, 

27,459 

Examples,  27,  459,  460 

In  general,  27,  459 
•    Reason  of  the  rule,  27,  459 
Specific  performance,  22,  1026 
Spiritualism,  8,  650;  27,  477 
Spiritualist 

Wills,  27,  512 
Testator  of  Weak  Mind 

WUls 

Confidential  relationship,  27,  509 
Transaction  affected,  ?,ee  infra.  Gifts; 

Wills. 
Trustee  in  Cestui  Que  Trust 

Rescission  of  contract,  2  i ,  37 
Trusts  and  Trustees,  2  7 ,  4'  2 

Beneficiary  must  act  promptly,  27,463 

Contracts,  27,  463 

Conveyances,  27,  463 

Dealings,  27,  462 

Executors  and  administrators,  27,  464 

Gifts,  27,  463 

Independent  advice,  27,  463 

In  general,  27,  462 

Proof  of  fairness,  27,  462 

Purchasing  or  acquiring  adverse  title, 
27,  462 

Quasi  trustees,  27,  464 

Ratification,  27,  464 

Third  parties,  27,  464 

Who  may  avoid  transaction,  2  7,463,464 
Uncle  and  nephew  or  niece,  27,  490 
Upon    expectant   heirs,    see    infra.    Ex- 
pectant Heirs,  Reversioners,  etc. 
Upon  seamen,  see  infra,  Seamen. 
Vendor  and  purchaser,  28,  86 
Weak-minded  person,  8,  650 
Weakness  of  mind,  see  infra,  Persons 

of  Weak  Mind. 
Where    subsequent  codicil   is    executed 

without  undue  influence,  3,  304 
Wills,  8,  650;  27,  495 

Burden  of  Proof,  27,  501 

Husband  and  wife,  27,  513 

Where  testator  is  of  weak  mind,  27, 

504 
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By  whom  exerted,  27,  511 
Coercion  a  Necessary  Element,  2  7 ,  498 
Element  of  wrong,  27,  498 
Fraud,  27,  498 

Fraud  or  contrivance,  27,  498 
Confidential  Relationship,  2  7 ,  50S 
Advice  of  outside  party,  27,  511 
Attorney  and  Client,  27,  510 

Examples,  27,  jio,  511 

In  general,  27,  510 
Brothers  and  sisters,  27,  515 
Business  adviser,  27,  516 
Circumstances  tending  to  show  im- 
position, 27,  509 
Clergyman  and  ParisMoner,  27,  511 

Appeals  to  dut3',  27,  512 

Examples,  27,  511,  512 

In  favor  of  clergyman  himself,  27, 
512 

In   favor   of  some   outside    party, 

27,  512 
In  general,  27,  511 
Presumption  of  undue   influence, 

27,511 

Spiritualist,  27,' 512 
Distinction   between  wills  and  inter 

vivos  transactions,  27,  509 
Effect  in  general,  27,  508 
Examples,  27,  508-510 
Exclusion  of  persons  from  the  room, 

27,  510 

Guardian  and  ward,  27,  512 

Husband  and  Wife,  27,  512 
Burden  of  proof,  27,  513 
Difficulties  in  general,  27,  512 
Examples,  27,  513,  514 
Free  agency  gone,  27,  514 
General  principles  prevail,  27,513 
Influence    of  husband  over   wife, 

27,  SH 
In  general,  27,  512 
Persuasion   and   importunity,   27, 

S>3 

Presumption  arising  from  relation- 
ship, 27,  513 

Wife's  influence  over  husband,  27, 

513 
Man  and  mistress,  27,  514 
Parent  and  Child,  27,  515 

Examples,  27,  515 

In  general,  27,  515 

Presumption,  27,  515 

Proof,  27,515 
Partners,  27,  516 
Ph^'sician  and  patient,  27,  511 
Presumption  of  undue  influence,  27, 

508.  509 
Rebuttal  of  presumption,  27,  511 
Spiritualist,  27,  512 
Testator  and  Draughtsman  of  Will,  27, 

515 

Examples,  27,  515 
In  general,  27,  515 
Presumption  of  law,  27,  516 
Weakness  of  testator's  mind,  27,  509 
What  amounts  to  a  confidential  re- 
lationship, 27,  510 
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Will  not  in  favor  of  person  alleged 
to  have  influenced  testator,  27,  509 

Declarations  of  Testator,  27,  505 
After  execution  of  will,  27,  507 
Feeling  toward  beneficiaries,  2  7 .  506 
Ideas  and  beliefs,  27,  505 
Idiosyncrasies  of  testator,  27,  505 
Influence  itself,  2  7 ,  506,  507 
In  general,  27,  505 
Intention  of  testator,  27,  503-505 
Matters    showing  acts  of  influence, 

27,506 
Nearness  of  time,  27,  507 
Relation  toward  beneficiaries,  27,  506 
Res  gestae,  27,  506 
To    prove    condition     of    testator's 
mind,  27,  505 

Definition,  27,  495 

Destruction  of  free  agency,  27,  496 

Effect,  27,  500 

How  far  will  is  vitiated,  2  7 ,  500 
One  of  several  legacies,  2  7 ,  500 

'    Vitiating  a  will,  2  7,  500 
Will  as  a  whole  the  result  of  undue 
influence,  27,  500 

Evidence,  see  infra.  Proof. 

Flattery,  27,  499 

Fraud,  27,  498 

Gratitude  for  past  services,  2  7,  497 

How  established,  2  7 ,  501 

Induced  by  esteem,  27,  497 

Inference,  27,  496 

Influence   unconsciously    exerted,    27, 
499 

In  general,  27,  495 

Inoperative  influence,  27,  496 

Introduction,  27,  495 

Its  Relation  to  Testamentary  Capacity, 
27,497 

Distinguished  from,  27,  497 
No  necessary  connection,  27,  498 

Prejudice,  animosities,  etc.,  27,  497 

Presumptive  undue  influence,   27,455 

Proof,  27,  501 

See  infra.  Burden  op  Proof. 
Age  of  testator,  27,  504 
Change  of  intention,  27,  504 
Condition  of  mind  of  testator,  2  7,  504 
Declarations  of  testator,  see   infra, 

Declarations. 
Direct  proof,  27,  501 
Inference,  27,  501 
Internal  evidence  of  will,  27,  502 
Just  will,  27,  502 
Natural  will,  27,  502 
Reading  will  over  to    testator,    27, 

505 
Reasonable  will,  27,  502 
Relation  of  testator,  27,  503 
Surrounding  circumstances,  27,  507 
Understanding  his  will,  27,  505 
Variance  between  testator's  declared 

intention  and  will,  27,  503 
When  necessary,  27,  501 
Will  kept  secret,  27,  50S 

Provisions  suggested   by  another,   27, 
497 
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UNDUE  INFLUENCE— Co»i'<f 
WiUs— CoB^'rf 

Relative  thing,  2  7 ,  496 
Revocation,  29,  306 
Setting  aside  part  of  will,  27,  455 
Validation  of  wills  induced  b^'  undue 

influence,  27,  516  ' 
Weakness   of    mind   of   testator,    27, 

504 
What  Influence  not  Undue,  27,  496-498 
Criterion,  27,  499 
Encouraging  resentment,  27,  499 
Flattery,  27,  499 

Importunity  and  persuasion,  27,  498 
Influence    not    consciously   exerted, 

27,499 
Physical  violence,  27,  499 
Relationship  of  the  parties,  2  7 ,  499 
Solicitation,  27,  498 
Suggestion  and  advice,  27,  498 
Testator  worn  out  with  importuni- 
ties, 27,498 
When  Exerted,  2  7 ,  499 
In  general,  27,  499 
Remote  action,  27,  500 
Time  of  making  will,  27,  499 
UNFAIRLY,  27,517 
UNFINISHED,  27,517 
UNFIT,  27,  517 

UNILATERAL   CONTRACTS,   see   Con- 
tracts; Rewards. 
UNION  DEPOTS,  27,  517 
See  generally,  Stations. 
Baggage,  27,  520 
Built  by  contributions  from  railroads,  27, 

517 
.Built  by  private  corporation,  27,  517 
Eminent  domain,  27,  518,  519 
Examples,  27,  517-520 
In  general,  27,  517 
Legislature  requiring  railroads  to  unite, 

27,  517 

Rules  and  regulations,  27,  520 

Taxation,  25,  659 

Whether  railroad  company,  27,  518 
UNIONS,  see  Trade  Unions. 
UNITED  STATES,  27,  521 

5«e  Citizenship;  Elections;  Mail; 
Militia;  Naturalization;  Pen- 
sions; Postal  Laws;  President; 
Prisons;  Public  Lands;  Revenue 
Laws;  United  States  Commission- 
ers. 

See  generally.,  States;  Territories. 

Aliens,  see  Aliens;  Naturalization. 

As  to  control  of  railroads,  see  Rail- 
roads. 

As  to  license,  see  License. 

As  to  mines  and  mining  claims,  see 
Mines  and  Mining  Claims. 

As  to  public  land  grants  by  the  United 
States  to  a  state  or  company  for  in- 
ternal improvements,  see  Grants  ; 
Public  Lands. 

As  to  rights  of  eminent  domain,  see 
Eminent  Domain. 

Citizenship,  see  Citizenship. 


Constitutional la-w,s,ee  Constitutional 

Law. 
Courts,  see  United  States  Courts. 
Mail,  see  Mail. 

Naturalization,  see  Naturalization. 
Postal  laws,  see  Postal  Laws. 
President,  see  President. 
Taxation,  see  Revenue  Laws. 

As  to  taxing  instrumentalities  of  gov- 
ernment, see  Taxation. 
Treaties,  see  Treaties. 
Actions,  27,  532 
By  the  United  States,  2  7 ,  532 

Assumpsit,  27,  533 

Bill  in  equity,  27,  532 

Equitable  relief,  27,  533 

Examples,  27,532,533 

In  general,  27,  532 

Public  revenues,  27,  532 

Special  privileges,  2  7,  532 

Statute    of  limitations,    see    infra^ 
Limitation  of  Actions. 

Suing  in  its  own  name,  27,  532 
In  State  Courts,  2  7 ,  536 

Against  the  United   States,  12,252; 

27,  536 
Subject  to  state  laws,  27,  537 
Suits  to  recover  duties,  27,  537 
Set-Off  Against  the  United   States,  2  2, 

272;  27,537 

See  infra.  Counterclaim. 

Claims    disallowed    by   government 

officers,  27,  53S 
Costs  arising  in   previous  suit,  27, 

538 
Examples,  27,  537,538 
In  general,  27,  537 
Judgment  against  the   government, 

27>  538 
Legal  or  equitable  claims,  27,  538, 

539 
Nature  and  origin  of  the  claim,  27, 

538 
Reduction  of  damages,  27,  538 
Statute,  2  7 ,  538 
Suit  for  taxes,  27,  539 
Unliquidated  damages,  27.  539 
Whether  allowed  against  the  United 
States,  27,537 
Actions  Against  the  United  States,  12, 252 ; 

27,  533 

Act  of  congress,  27,  535 

Costs,  27,  53^ 

How  consent  shown,  27,  535 

In  general,  27,  533 

In  state  courts,  27,  536 

Necessity  of  consent,  27,  533 

Suits  against  officers  of  the  country,  2  7, 

534 
Suits   against  the   country  indirectly, 

27,534 
Terms  and  conditions,  27,  536 
The  Arlington  case,  27,  534 
Where  United  States  seeks  relief,  27, 

Whether  an  officer  can  waive  privilege^ 

2  7,535 
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Whether  court  can  decide  all  questions 

arising,  27,  535 
Whether  United  States  may  be  sued, 

27,533 
Whether,   where   United   States  seeks 
relief,  court  can  decide  all  questions 
arising,  2  7 .  S35 
Adverse  Possession,  13,  716 
Against,  i ,  298 

Where  title  is  in  the  United  States,   1, 
267 
Assignment  for  the  benefit  of  creditors, 

27,540 
Assignment  of  contracts,  27,  526 
Assignments  of  Claims  Against 

Act  of  congress  declaring  assignment 
void,  27,  540 

Assignment  for  the  benefit  of  creditors, 

27,  540 

Bankruptcy,  27,  540 

Examples,  27,  540,  541 

Involuntary  assignments,  27,  540 

Power  of  attorney,  27,  541 

What  claims  embraced  by,  27,  540 
Assumpsit,  27,533 
Attempt  to  commit  murder  in  territory 

under  the  exclusive  jurisdiction  of,   4, 

662 
Audita  querela  against,  i,  1004 
Bills  and  Notes,  27,  527 

Authority  to  issue  bills  of  exchange, 
27,  528 

Damages  on   a  protested   bill   of   ex- 
change, 27,  528 

Diligence  to  charge  other  parties,   27, 

527 
Forged  indorsement,  27,  528 
Holder  of  commercial  paper,  27,  527 
The  Floyd  acceptances,  27,  529 
Treasury  notes,  27,  527 

Bonds  Given  to 

Presumed  to   have   been   executed   at 
Washington,  2,  466»,  466^ 

Bureau  and  commissioner  of  education  in 
United  States,  5,  160 

Character  of  the  government,  11,  440 

Charter  of  vessels  by  the  government, 

3- 153 
Claims  Against  tbe  United  States,  27,  539 
See  infra.  Actions.    ■ 
Assignment  for  the  benefit  of  creditors, 

27,  .HO 
Assignments  of  claims,  27,  540 
Compromise,  27,  539 
Receipt  in  full,  27,  540 
Treasury  department,  27,  539 
Where  settled,  27,  539 
Consent,  see  infra.  Actions. 
Contracts,  27,  521 

Assignment  of  contract,  27,  526 
Breach  of  contract,  2  7 ,  526 
Contracts  of  ofiicers,  27,  525 
Dealings  wltb Commercial Faper,  2  7, 527 
Authority  to  issue  bills  of  exchange, 

27,  528 
Damages  on  a  protested  bill  of  ex- 
change, 27,  528 
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Diligence    to   charge  other   parties, 

27,527     ' 
Forged  indorsement,  27,  528 
Holder    of  commercial   paper,    27, 

527 
The  Floyd  acceptances,  2  7 ,  529 
Treasury  notes,  2  7 ,  527  , 

Implied  contract,  27,  523 

Implied  obligations,  27,  523 

Impressment,  27,  525 

Interest,  27.  530 

Liabilities,  27,  522 

Power  to  make,  27,  521 

Property  taken  for  public  use,  27,  525 

Ratification   of  unauthorized  acts,  27, 

523 
Relinquishment  of  sovereign  character, 

27,  522 
Secret  services,  27,  524 
Suit,  see  infra.  Actions. 
Costs,  4,  316;  27,  536 
Counterclaim,  22,  413 
See  infra,  Set-Off. 
Independent  transaction,  22,  414 
In  general,  22,  413 
Judgment  for  excess,  22,  414 
Political  divisions  of  a  state,  22,  414 
What  may  be  set  off",  22,  414 
Whether  aflSrmative  judgment  may  be 

allowed    against    government,     2  2 , 

413 
Currency,  4,  957 

See  Money. 
Definition,  27,  521 
Definition   of  national  government,  1 6, 

219 
District  Attorney,  see  District  Attor- 
ney. ' 

Special  counsel  of  the  government,  27, 
580 
Divorce 

Jurisdiction  over,  5 ,  746 
False    swearing   to    defraud  the  United 

States,  7,  793 
Foreign  attachment,  8,  296 
Garnishment,  8,  1107,  1135 
Insolvency,  27,  542 
Interest,  27,  530 

Claim  against  a  state,  27,  531 

Implied  obligation,  2  7,  530 

In  general,  27,  530 

When  government  liable,  27,  530 
Jurisdiction  over  divorce,  5,  749 
Laches,  6,  528^*^;  12,  562 

Government     appearing    in     business 

,    transaction,  1 2 ,  563 

Laches  of  officers,  12,  562 

Officers  of  state,  12,  565 

Suit  by  individual  against  government, 
12,564 

Surety  of  officers,  12,  562 
Liens,  27,  542 
Limitation  of  Actions,  13,  711;  23,  366; 

27,  533 

Adverse  possession  by  government,  13, 

716 
Cities,  i3>  71S 
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UNITED  STATES— Co»/"rf 
Limitation  of  Actions — Cont'd 

Controversy  between  states,  13,  712 
Counties,  23,  715 
General  rule,  13,711 
Government  as  defendant,  13,  715 
Government  as  trader,  13,  713 
Government  as  transferee,  13,  716 
Government  as  transferor,  13,  716 
Government  nominal  party,  13,  712 
Government  pleading  statute,  13,  715 
Municipal  corporations,  13,  714 
Not  a  governmental  matter,  13,  713 
Nuisance,  13,  715 
Officers,  13,  712 
School  districts,  13,  715 
State  banks,  13,  713 
State  statute,  13,  712 
Taxes,  13,  7^5 
Towns,  13,  715 
Patents,  27,  532 

._  Power  of  congress  to  create  corporations, 

4,  190 
Power  of  the   United  States   to  require 

bonds  from  its  officers,  2,  ^66m 
Power  to  Acquire  Property,  27,  531 

Eminent  domain,   see  Eminent  Do- 
main. 

By  conquest  or  treaty,  27,  531 

In  general,  27,  531 

Patented  invention,  27,  532 

Property  by  devise  when  forbidden  by 
state  law,  27,  531 

Purchase,  27,  531 

Subject  of  state  laws,  2  7 ,  531 

Taking    property     for    debts   due   the 
country,  27,  531- 
Priority  of  Payment,  see  Insolvency. 
Priority  of  the  United  States,  ig,  523;  2, 

4660527,  541 

Act  of  congress,  27,  541 

Assignment  for  the  benefit  of  creditors, 

27,  S42 

In  general,  27,  541 

Insolvency,  27,  541,  542 

Liens,  27,  542 

National  banks,  2,  466/ 

Where  there  is  an  assignment  for  the 
benefit  of  creditors,  i ,  879 
Public  OfBcers 

Authority  to  make  contracts,  27,  525 
Quo  warranto,  19,  678 
Secret  services,  27,  524 
Service  of  process  upon,  22,  116 
Set-Off,  22,  272;  27,  537 

Claims     disallowed     by     government 
officers,  27,  538 

Costs  arising  in  previous  suit,  27,  538 

Examples,  27,  537,  538 

In  general,  27,537 

Judgment  against  the  government,  27, 

538 
Legal  or  equitable  claims,  2  7 ,  538,  539 
"Nature   and    origin  of  the  claim,  27, 

538 
Reduction  of  damages,  27,  538 
Statute,  27,  538 


Suit  for  taxes,  27,  539 
Unliquidated  damages,  27,539 
Whether  allowed    against   the  United 
States,  22,  272;  27,  537 
Sovereignty,  1 1 ,  445 
Stamps  on  state  process,  2  i ,  322 
Statute  of  limitations,  13,  711;  23,  366; 

27,  533 
Statutes 

As  to  ivjiether  government  's  included 
in    the    terms    of   the    statute,    see 
Statutes. 
Streets  and  Sidewalks 

Dedication  by  United  States,  24,  8 
Succession  Taxes 

Exemption  from  taxation,  24,  440 
Suits,  see  infra,  Actions. 
Trade -Marks 
Jurisdiction,  26,  479 

Amount  in  controversy,  26,  481 
Criminal   remedy   for  infringement, 

26,  481 
Difference  of  citizenship,  26,  479,  481 
Examples,  26.  479-481 
In  general,  26,  479 
Interference  with  foreign  commerce, 

26,  480 
In  what  district  suit  must  be  brought, 

2  6,  481 
Statutes,  26,  479 

Wrongful  use    of  registered    trade- 
mark, 26,  480 
Treasury  notes,   see    infra.  Bills    and 

^NOTES. 

Trusts  and  Trustees 

As  cestui  que  trust,  2  7,  23 
As  trustee,  27,  17 

United  States  officers,  see  Public  Offi- 
cers; United  States  Commis- 
sioners ;  United  States  Courts ; 
United  States  Officers. 

When  credits  allowed  against  govern- 
ment, I,  113 

Whether  statutes  adopting   the   laws  of 
different  states  apply  only  to  civil  cases, 
4,648 
UNITED    STATES     COMMISSIONERS, 

2  7 ,  546 

See  United  States  Courts. 

Extradition,  see  Extradition. 

Accounts,  27,  560 

Approval  of  court,  27,  566 
Approval  of  district  attorney,  27,  566 
Verification  by  oath,  27,  566 

Adjournment,  27,  551 

Appointment,  2  7 ,  546 
How  appointed,  27,  546 
Who  eligible,  27,  547 

Bail,  27,  551 

Compensation,  2  7 ,  560 

Acknowledgments  and  recognizances, 

27,563.564 
Administering  oath,  27,  562 
Affidavits,  27,  562 

Approval  of  district  attorney,  27,  560 
Certificates  furnished  to  witnesses,  2  7, 
565 
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Continuances,  ay,  560 
Copies  o£  protest,  27,  564 
Depositions,  27,  562 
Drawing  and  filing  complaint,  27,  562 
Examples,  2  7 ,  560-566 
In  Arizona,  27,  560 
In  criminal  cases,  27,  560,  561 
In  general,  27,  560 
In  internal  revenue  cases,  27,  561 
Issuing  writs,  27,  563 
Keeping  a  docket,  27,  564 
"  Like  services,"   27,561 
Per  diem  fees,  2  7,  560 
Return  of  subpoenas,  27,  562 
Return  on  warrants,  27,  562 
Taking  acknowledgments,  27,  563 
Transcripts  of  the  record,  27,  564 
Consuls  and  Ambassadors 
Power  to  Carry  Into    Effect  Awards  of 

Foreign  Consuls,  27,  553 

Examples,  2  7>  553 

Provisions  of  the  statute,  27,  553 

Statute    or    treaty   stipulation,    27, 

553 
Contempt,  27,  550 
De  Bene  Esse  Depositions,  27,  555 
See  United  States  Courts. 
Caution,  27,  556 

Commissioner  an  attorney,  27,  555 
Compelling  appearance,  27,  556 
Custody  of  depositions,  27,  557 
In  general,  27,  555 
Interested  commissioner,  27,  555 
In  what  causes,  27,  555 
Notice,  27,  S5S 

Name  of  witness,  27,  556 

Notice  in  writing  to  opposite  party, 

27,  555 
Notice  must  be  reasonable,  27,  556 
Time  and  place  of  examination,  27, 

556 
What  notice  must  contam,  27,  556 
Oath,  27,556 

Oral  or  written  interrogatory,  27,  556 
Reducing  testimony   to   writing,    27, 

556, 557 

Signature,  27,  557 
Definition,  27,  546 
Duties  and  Powers,  27,  547 

Extradition,  see  Extradition. 

Adjournment,  27,  551 

Arresting  deserting  seamen,  27,  554 

Bail,  27,551 

Generally,  27,  547 

Power  to  carry  into  effect  awards  of 
foreign  consuls,  27,  553 

Power  to  hold  to  security  of  the  peace, 

27,  55° 
Power   to  punish   for    contempt,   27, 

550 

Power  to   secure   attendance   of   wit- 
nesses, 27,  549 

Power  under  dedimus  potestatem ,  2  7 

'       558 
Process,  2  7 ,  549 
Summary,  27,  547-549 
To  discharge  poor  convicts,  27,  554 
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To  Secure  Seamen's  Wages,  27,  551 
All  seamen  join  as  complainants,  27, 

552 

Conclusiveness  of  certificate,  27,552 

Contracts   treated   as   separate    con- 
tracts, 27,  552- 

Cumulative  remedy,  27,  552 

Examples,  27,  551-553 

Hearing    before   commissioner,    27, 
552 

In  general,  27,  551 

Provision  of    the  United   States  re- 
vised statutes,  27,  551 
To  Take  Depositions  de  Bene  Esse,  2  7 ,  555 

Caution,  27,  556 

Commissioner  an  attorney,  27,  555 

Compelling  appearance,  27,  556 

Custody  of  depositions,  27,  557 

In  general,   27,  555 

Interested  commissioner,  27,  555 

In  what  causes,  2  7 ,  555 

Notice,  27,  555 

Name  of  witness,  27,  556 
Notice  in  writing  to  opposite  party, 

2  7>  555 
Notice  must  be  reasonable,  27,  556 
Time    and    place   of   examination, 

2  7 ,  556 
What  notice  must  contain,  27,  556 
Oath,  27,556 
Oral    or    written    interrogatory,  27, 

5S6 
Reducing  testimony  to  writing,   2  7 , 

556,  557 
Signature,  27,  557 

Eligibility,  27,  547 

Proceedings  Before  CommlSBloner,  2  7 ,  558 
Amendment  of  complaint,  27,  559 
Autliority  of  district  attorney',  2  7,  559 
Correction  of  errors,  27,  559 
Examination  of  criminal,  27,  558 
Mode  of  procedure,  27,  558 
The  complaint,  27,  558 
Warrant  of  commitment,  27,  558 

Process,  2  7 ,  549 

Seamen 

Power  to  arrest  deserting  seamen,  2  7 , 

554 
Proceedings  to  Secure  Wages,  27,  551 
All  seamen  join  as  complainants,  27, 

552 
Conclusiveness  of  certificate,  27,  552 
Contracts   treated   as  separate   con- 
tracts, 27,  552 
Cumulative  remedy,  27,  552 
Examples,  27,  551-553 
Hearing  before  commissioner,  27,  552 
In  general,  27,  551 
Provision  of  the  United  States   re- 
vised statutes,  27,  551 
Security  to  keep  the  peace,  27,  550 
Service  of  process,  2  7 ,  549 
Tenure  of  office,  2  7 ,  547 
Term,  27,  547 

Warrant  of  commitment,  27,  558 
WltuesseB 

Power  to  secure  attendance,  2  7 ,  549 
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UNITED  STATES  COURTS,  27,567 
See    Admiralty;    Attorney    and 
Client;     Attorney  -  Gen  era  l; 
Grand    Juries  ;    Habeas    Corpus  ; 
Removal    op     Causes;     United 
States  Commissioners. 
As  to  the  jurisdiction  over  consuls  and 
ambassadors,  see  Consuls  and   Am- 
bassadors. 
Error,  writ  of,  see  generally,  Writ  of 

Error. 
Superior  Courts 

A  mount  in  controversy,  see  Amount  in 
Controversy. 
Abatement  of  Actions 

Suit  in  circuit  court  of  United  States 
for  one  state,  and  action  brought  in 
another  state,  8,  553 
Suit  in  United  States  court  and  in  state 
court,  8 ,  553 
Accounts  of  clerk,  27,  S74-'577 
Admiralty  jurisdiction,  courts  having,  i , 

194,  200 
Admiralty',  procedure  in,  i ,  201 
Affidavits 

Who  may  take,  i ,  309 
Agreement  by  a  foreign  insurance  com- 
pany not  to  remove   its  cases  into  the 
federal  courts,  3,  881 
Aliens,  27,  591 

Circuit  courts,  27,  654 
Court  of  claims,  2  7 ,  678 
District  courts,  27,  663 
Alimony 

Jurisdiction  to  enforce,  i ,  483 
Allegation  of  citizenship,  6,  755 
Amendment,  27,  627 

Of  process,  27,  604 
Amount  In  Controversy,  see  Amount  in 
Controversy. 
Circuit  Court,  27,  651 
Examples,  27,  651,  652 
How  determined,  27,  651 
Injunction,  27,  653 
United  claims  of  several  claimants, 
27,  652 
Supreme  court,  27,  640 
Appeals,  27,  613 

See  generally.  Appeal. 

Appeal   dismissed  for  irregularity,  27, 

614 
Bonds,  27,  614 

Circuit  court  of  appeals,  27,  649 
Citations,  27,  613,  614 
Compliance  virith  rules  and  regulations, 

27,  614 
Court  of  claims,  27,  676 
Final  judgment,  27,  614 
Habeas  Corpus,  9,  171 

Classes   of  cases   in   which    appeals 

may  be  had,  9,  171 
From    territorial    to    United    States 

supreme  court,  9,  173 
From    the    circuit    to   the   supreme 

court,  9,  172 
From  the  district  to  the'circuit  court, 
9>  171 
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In  general,  27,  613 
Open  court,  27,  613 
Provision  of  statute,  2  7 ,  614 
Second  appeal,  27,  614 
Supreme  Court,  27,  645 

Practice  on  appeal,'2  7,  645 
Time  for  appeal,  2  7 ,  645 
Whether  matter  of  course,  2  7,  613 
Appearance,  27,  607 
"  As  near  as  may  be,"  16,  366 
Attacbments,  27,  604 
Examples,  27,  604,  605 
Garnishment,  27,  604 
In  general,  27,  604 
Removal  of  causes,  27,  604 
Attorney  and  Client,  27,  578 

Attorney -general,  see   Attorney- 

General. 
District  attorneys,  see    District  At- 
torneys. 
Admission  to  circuit  court  of  appeals, 

27,647 
Attorney  not  a  member  of  the  bar,  27, 

578 
Authority  of  attorney,  27,  578 
District  Attorneys,  27,  579 

Accounting  to  the  government,  27, 
580 

Compensation,  27,  579 

In  general,  27,  579 
Fees  of  attorneys,  27,  578 
In  general,  27,  578 
Party  pleading  for  himself,  27,  578 
,  Supreme  court,  27,  647 
Authority,  27,  569 
Certificate    of  division  of  opinion,   see 

United  States  Courts. 
Certificate  of  Division  of  Opinion  to  Supreme 
Court,  6,  838;  27,  642 
Certified  performance,  6,  838 
Discretion  of  the  circuit  court,  6,  839 
Examples,  26,  642,  643 
Fact,  27,  642 
Law,  2  7 ,  642 

Motion  to  quash  an  indictment,  6,  838 
National  banks,  16,  215 
Opinion  of    court  on   whole  case,  27, 

642 
Points  must  be  as  to  the  law,  6,  838 
Single  question,  27,642 
Too  general,  2  7 ,  642 
What  is  before  the  supreme  court,  6, 

838 
Circuit  Court  of  Appeals,  2  7 ,  645 
Attorneys,  27,  647 
Authority,  2  7,  645 
Jurisdiction,  2  7 ,  647 

Examples,  27,  647,  648 

In  general,  27,  647 

Statutory  provisions,  27,  647 
Mandamus,  27,635 
Officers,  27,  646 
Organization,  27,  645 
Practice  and  Procedure  2  7 ,  648 

In  general,  27,  648 

Time  for  appeal,  27,  649 
Quorum,  27,  647 
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Quorum  of  judges,  2  7 ,  646 
Seats,  27,  647 

Statutory  provisions,  27,  645-649 
Terms,  27,  647 
Circuit  Courts,  4 ,  456  527,  649 
Authority,  27,  649 
Constitution  of  the  court,  terms,  clerks, 

adjournments,  special  sessions,  etc., 

4,458 
Enumeration  of  the  circuits,  4,  457 
Jurisdiction,  27,  650 

Act  of  1887  as  amended  in  1888,  2  7, 
650 

Aliens,  27,  654 

Amount     in    controversy,    27,   65 1, 

653 

Circuit  court  of  appeals  act,  27, 
650 

Citizen  of  a  state  and  foreign  state, 
2  7,  654 

Citizenship  of  corporation,  27,  654 

Citizens  of  diflferent  states,  27,  653 

Collection  of  claims  against  the 
United  States,  27,  657 

Common  law  and  equity,  27,  650 

Concurrent  jurisdiction  with  court 
of  claims,  27,  657 

Deprivation  of  equal  rights  of  citi- 
zens, 27,  657 

Eminent  domain,  27,  658 

Examples,  2  7 ,  650-659 

Foreign  bills  of  exchange,  27,  655 

In  equity,  6,  696 

In  general,  27,  650 

Interstate  commerce,  27,  658 

Matters  arising  under  the  constitu- 
tional laws  of  the  United  States, 
27,651 

Statutory  provisions,  27,    650,    658, 

659 
Suing  in  wrong  district,  27,  655 
Trusts,  27,  658 
United  States  a  party,  27,  653 
Mandamus,  27,635 
Marshal,  4,  458 
Ofiicers,  27,  650 
Organization,  27,  649 
Practice  and  Procedure,  2  7,  659 
Divisions  of  opinion,  27,  659 
In  general,  27,  659 
Seats,  27,  650 
Sessions,  27,  650 
Where  judge  is  disqualified  by  reason 

of  interest,  4,  457 
Whether  inferior,  12,  267 
Citizens  of   Different    States,   see    infra, 
Jurisdiction. 
Circuit  courts,  2  7 ,  653 
Clerks,  see  infra.  Officers. 
Code  states,  27,  582,  629,  630 
Concurrent      jurisdiction     -with     state 

courts,  see  infra.  Jurisdiction. 
Conflict  of   laws,  see  infra,  Jurisdic- 
tion. 
Consols  and  Ambassadors,  27,  584 

Supreme  court's   original   jurisdiction, 
27,  638 
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Contempt,  27,  619 

Newspaper  publication,  16,  499 
Corporations,  27,  588,  634 

Citizenship,  27,  654 
Costs 

Examples,  27,  632,  633 
In  general,  27,  632 
Taxation  of,  4,  328 
Court  of  Claims,  4,  461 ;  27,  664 
Appeals,  27,  676 
Authority,  27,  664 
Bailiff  and  a  messenger,  27,  665 
Clerks,  27,664 
Commissioners,  27,  665 
Evidence,  27,  676 
Interest  on  judgments,  27,  67' 
Judgments,  27,  676 
Jurisdiction,  27,  665 
Act  of  1883,  27,  670 
Act  of  1885,  2  7 ,  672 
Act  of  1887,  27,672 
Act  of  1891,  27,  673 
Captured  or  abandoned  property,  2  7 , 

669 
Claims  founded    upon  laws   of  con- 
gress, 27,  665 
Claims    of    disbursing    officers,   27, 

669 
Claims    referred    by    congress,    27, 

668 
Claims  referred  by  the  departments, 

27,  670 
Contract    with    the     United     States 

government,  27,  666 
Counterclaims,  27,  66S,  673 
Damage  to  property,  27,  667 
Examples,  27,665-673 
Provisions   of  the   revised    statutes, 

27,  665 
Regulation  of  executive  dei)artment, 

2  7 ,  666 
Royalty,  27,  667 
Set-off,  27,  668,  673 
Limitation  of  actions,  27,  677 
Nature,  27,  664 
Officers,  2  7 ,  664 
Organization,  27,  664 
Pleading,  2  7 ,  673 
Damages,  27,  674 
Defective  forms,  27,  674 
In  general,  27,  673 
Petition,  27,  674 
Affidavit,  27,  675 
Dismissal  of  petitions  for  dislovalty, 

27,675 
Examples,  27,  674-676 
Verification,  27,  675 
What  must  he  set  forth,  2  7,  674 
Rules,  27,  674 
Technical  rules,  27,  673 
Practice,  27,  678 
Aliens,  27,  678 
Examples,  27,678,  679 
In  general,  27,  678 
New  trial,  27,  678 
Right  to  establish  rule,  2  7,  679 
Statutory  provisions,  2  7 ,  678,  679 
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UNITED  STATES  COURTS— Cob^W 
Court  of  Private  Land  Claims,  2  7 ,  679 
Attorneys,  27,  680 
Authority,  27,  679 
Clerks,  27,  680 
Jurisdiction,  27,  681 
Marshals,  27,  680 
Officers,  27,  680 
Organization,  27,679 
Practice  and  procedure,  27,  681 
Seats,  27,  680 
Terms,  27,  680 
Decrees,  2  7 ,  625 

Correcticjn,  27,  627 
Form,  27,  626 
In  general,  27,  625 
In  rem,  27,  626 
Definition,  27,  569 
Depositions 

Depositions  de  Bene  Esse,  27,  620 

See     United     States     Commis- 
sioners. 
Compliance  with  statutory  requisites, 

27,  620 
Depositions    imder   dedimus    potes- 

tatum  and  in  perpetuam,  27,  621 
Equity  and  common-law  actions,  27, 

620 
Examples,  27,  620,  621 
In  general,  27,  620 
Party  showing  that  he  has  sought  to 

obtain  witness,  27,  621 
Statutory  provisions,  27,  620 
Where  attendance  of  witness  can  be 

secured,  27,  621 
Whole  truth,  27,  621 
Depositions  Under  a  Dedimus  Fotestatum 
and  in  Perpetuam 
Examples,  2  7,  621,  622 
In  general,  27.  621 
Notary  public,  16,  765 
Deputies,  27,  574 
Difference  of  opinion  in  circuit  court,  2  7, 

659 
Dlstiict  Courts,  4,  458;  27,  660 
Adjournments,  4,  459 
Appointment  of  district  judge,  4,  459 
Clerks,  4,  459 
Deputy  clerks,  4,  460 
Disqualifications  of  judge,  4,  459 
Division    of    the    United    States  into 

judicial  districts,  4,  458 
Jurisdiction,  27,  661 

Aliens,  27,  663 

Bankruptcy,  27,  663 

Civil  rights,  27,  662 

Crimes  and  offenses,  27,  661 

Eminent  domain,  27,  662 

Equity  suits,  6,  696;  27,  661 

Examples,  27,  661-664 

In  general,  27,  661 

Penalties  and  forfeitures,  2  7,  661 

Possession  of  office,  27,  662 

Privileges  and  immunities,  27,  662 

Quo  warranto,  2  7i  662 

Statutory  provisions,  27,  661-664 
Mandamus,  27,635 
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Marshal,  4,  460 

Officers,  27,  660 

Practice,  27,  664 

Residence  of  district  judge,  4,  459 

Seats,  27,  661 

Terms,  4,  459!  2*^,  661 

Whether  inferior,  12,  267 
Enumeration,  4,  455;  27,  570 
Error,  -Mrit  of,  see  infra.  Appeals. 
Evidence,  27,  614 

See  infra,  Witnesses. 

Court  of  claims,  27,  676 

Documentary  evidence,  27,  619 

Equity  and  admiralty,  27,  615 

In  general,  27,  614 

Letters  rogatory,  2  7,  622 

Mining  cases,  27,  615 

Miscellaneous  provisions,  27,  622 

Seizure,  27,  616 

Statutes,  27,  615 

Testimony  given  before  congress,  27, 

Executions 

Statutory  provisions,  27,  627-629 
Executors   and  administrators,  27,  588 
Federal  and  national  distinguished,  7,819 
Federal  questions,  see  infra.  Jurisdic- 
tion. 
Final  judgments,  27,  613,  614 
Following  state  courts,  see  infra,  Plkad- 

ing;    Practice    and    Procedubk; 

Trial  and  Its  Incidents. 
Following  state  courts  as  to  constructk>n 

of  statute  of  limitations,  3,  5S4 
FolloTuing  state  laws,  see  infra.  Juries; 

Rules  of  Decision. 
Foreign  Corporations 

Actions  by  and  Against,  8,  380 

Corporation  doing  business  in  state, 

8,381 
Following    interpretation    of    state 

courts,  8,  381 
When  jurisdiction  attaches,  8 ,  380 
Whether    corporation    is    "found" 
within  the  state,  8,  381 

Citizenship,  8,  381 
Forms  of  actions,  27,  583 
Garnishment,  27,  604 
General  average,  8,  1307 
Grand  juries,  27,  625 
Habeas  Corpus,  see  Habeas  Corpus. 

Supreme  court,  27,  639 
How  far   governed   by  common  law,  3, 

348 
Husband  and  wife,  27,  616 
Inferior  courts,  10,  700 
Inferior  or  superior  courts,  i  2,  267 
Injunction 

Amount  in  controversy,  27,  653 

To  parties  in  state  courts,  10,  912 
Interest 

Judgment  of  court  of  claims,  27,  677 

Judgments,  27,  626 
Joinder  of  causes,  27,  630 
Joinder  of  legal  and  equitable  claim  under 

codes,  1 1,  1015^ 
Joinder  of  parties,  27,  630 
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JudgeS;  27,  571 

See  generally.  Judges. 

Appointment,  27,  571 

Civil   liability   for  his  judgments,  27, 

573 
De  facto  and  de  jure,  27,  571 
Duties,  27,  571 
Impeachment,  27,  571 
Ministerial  duties,  27,  573 
Powers,  27,  571,  572 
Practice  of  law,  27,  572 
Removal,  27,  571 
Rulings,  27,  572 

Summing  up  evidence,  27,571,  572 
Term  of  office,  27,  571 
Judgments,  27,  625 
Amendment,  27,  627 
Correction,  27,  627 
Court  of  claims,  27,  676 
Entitled   to   full    faith  and  credit,  3, 
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Extra-territorial  effect,  27,  626 
Interest,  27,  626 
Liens,  27,  625 
Vacation,  27,  627 
Judicial  Notice,  12,  159 
See  JuDiciAi,  Notice. 
State  law,  12,  156 
Juries,  27,  623 

Admiralty,   27,624 

Choosing  jurors,  27,  624 

Compulsory  nonsuit,  27,  624 

Constitutional  provision,  27,  623 

Drawing,  27,  624 

Following  state  laws  as  to  qualifications, 

etc.,  27,  624 
Grand  juries,  27,  625 
In  civil  cases,  27,  623 
In  general,  2  7 ,  623 
Issuing   and    serving    the   venire,    27, 
♦         62s 

Patents,  27,  624 
Qualifications  of  jurors,  27,  624 
Race  or  color,  27,  624 
Statutory  provisions,  27,  624,  625 
Treason,  27,  625 
Waiver  of  jury ,  27,  624 
Jurisdiction,  see  infra.  Circuit  Courts; 
Court  ofClaims;  DistrictCourts. 
Action  by  holder  of  coupon,  4,  444 
All  cases  affecting  ambassadors,  3,  22 
Assignment  of  cause  of  action  to  give, 

17;  ,503 
Case  arising  under  a  treaty,  3,  21 
Cases  in  law  and  equity,  3,  21 
Cases  of  admiralty  and  maritime  juris- 
diction, 3,  22 
Circuit  court  of  appeals,  27,  647 
Citizenship,  12,  275 
Concunrent  with  State  Courts ,  3 ,  525 ;  12, 

295,  298;   27,  595 

Examples,  27,  595 

In  general,  27,  595 

Suit  pending  in  another  court,  27, 

595 
Where  ope  court  has  acquired  juris- 
diction, 27,  595 
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Conflict  Between  State  and  Federal  Courts 
3,  524;  20,  1078 
Habeas  Corpus,  9,  173,  191 
Burden  of  proof,  9,  175 
Contempt,  9,  175 
Custody   in    violation    of    federal 

authority,  9,  174 
Discretion  of   United  States  court, 

9,  173 

Federal  courts  determine  their  own 
jurisdiction,  g,  191 

Federal  officer  imprisoned,  9,  175 

Federal  question,  9,  175 

Imprisonment  by  state  for  crime 
committed  in  exclusive  jurisdic- 
tion of  United  States,  9,  175 

Imprisonment  under  void  state 
law,  g,  I7S 

Imprisonment  without  "  due  proc- 
ess of  law,"  9,  174 

Party  imprisoned  in  one  jurisdic- 
tion, g,  191 

Power  of  state  to  discharge  from 
custody  of  United  States,  9,  173 

Power  of  United  States  courts  to 
discharge  from  state  custody,  9, 

173 
Refusal  by  supreme  court  to  enter- 
tain writ  until  case  is  heard  by 
state  court,  9,  173 
Refusal  \>y  supreme   court  where 
application     might     have    been 
made  by  circuit  court,  9,  173 
State  custodj'   in  violation   of  the 

United  States,  9,  173 
Various  questions  as  to  conflict  of 

jurisdiction,  9,  174 
When  federal  courts  will  not  grant 
the  writ,  9,  174 
Counterfeiting,  4,  334 
Court  of  private  land  claims,  27,  681 
Creditors'  bills,  4,  581 
Dismissal  for  want  of  jurisdiction,  27, 

S99 
Embezzlement,  6,  49817 
Eminent  domain,  6,  606 
Exclusive  of  State  Courts,  2  7 ,  592 

Admiralty,  27,  593 

Bankruptcy  proceedings,  27,  593 

Copyright,  2  7 ,  594 

Criminal  jurisdiction,  2  7 ,  592 

In  general,  27,  592 

Patent  right,  2  7 ,  594 

Penalties  and  forfeitures,  27,  593 

Seizures,  27,  593 

Where  state  is  a  party,  2  7 ,  594 
Extradition,  7,  620,  647 
Foreign  corporations,  8,  367 
Homicide,  g,  620 

In  territory  exclusively  under  the 
jurisdiction  of  federal  government, 
9,  620 

On  the  high  seas,  9,  620 
In  admiralty,  i,  194,  200 
In  Ejectment,  6,  223 

Amount  in  controversy,  6 ,  223 

Colorable  conveyance,  6,  224 
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UNITED  STATES  COURTS— CoBif'rf 

Jurisdiction^  Co«z!W 

In  Ejectment — Cont'd 
Equitable  title,  6,  223 
Legal  title  of  plaintiff,  6,  227 
Necessity    of     showing    paramount 

legal  title,  6,  223 
New  trials,  6,  224 

In  election  cases,  6,  408 

In  equity,  6,  695;  27,  595 

Joinder  of  parties  to  give,  1 7 ,  503 

Larceny,  i  2,  799 

Legal  and  Equitable,  6,  695  ',27,  595 
Adequate  remedy  at  law,  27,  596 
Essential  to  relief  at  law,  27,  596 
Examples,  2  7,595-597 
Federal  cognizance,  27,  596 
In  general,  27,  595 
Jurisdiction  same  as  that  of  English 

chancery,  27,  596 
Retention  of  jurisdiction  by  equity, 

27,597 
Statutory  proceedings,  27,  596 
Supplementary  statutes,  27,  596 

Mutual  insurance,  16,  8S 

Over    consolidating     corporations,    4, 

272? 

Over  corporations,  4,  276 

Over  state  officers,  i  2 ,  254 

Power  of  State  Legislature  Over,  12,  262 
Authorizing    departure   from   mode 

of  procedure,  12,  262 
Conferring  jurisdiction,  i  2 ,  263 
Enlarging  equitable  jurisdiction,  12, 

263 
Foreign  corporations,  i  2 ,  263 
Prescribed  by  congress,  12,  262 
Prohibition  as  to  matters  of  fact,  12, 

262 
Removal  of  cause  from  state  court 
■  to  United  States  court,  12,  263 

Supreme   court,    see   infra.  Supreme 
Court. 

Territorial,  27,  597 
Crimes,  27,  S97 
In  general,  27,  597 
Ordinary  civil  cases,  27,  598 
Suits  for  internal  revenue  taxes,  27, 

598 

Suits  to  recover  penalties,  2  7 ,  598 
To  entertain  bill  of  peace,  2,  257 
To  What  Cases  It  Extends,  27,  581 

Admiralty,  27,  584 

Aliens,  27,  581 

Ambassadors  and  consuls,  27,  584 

Cases  arising  under  constitution,  ^7, 

581 

Cases  arising   under  law  of  United 
States,  27,  581, ,582 

Citizens  of  Different  States,  27,  586 
Allegation  of  residence,  27,  587 
Ancillary  proceedings,  27,  590 
Assignment  of  cause  of  action,  27, 

589 
Auxiliary  proceedings,  27,  590 
Change  of  domicil,  27,  589 
Change  of  residence,  27,  589,  590 
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Citizen  of  a  territory,  27,  587 

Citizen  of  the  District  of  Columbia, 
27,  587 

Citizenship  appearing  affirmatively 
on  record,  27,  586 

Complete  determination  of  con- 
troversy, 27,  591 

Continuations  of  suit,.  27,  590 

Corporations,  2  7 ,  588 

Executors  and  administrators,  27, 
588 

Formal  parties,  27,  589 

In  general,  27,  586" 

Jurisdiction  must  be  clearly  shown, 
27,  586 

Next  friend  of  insane  person,  27, 

587 

Original  and  cross-bill,  27,  590 

Parties  to  suit  at  time  it  was  insti- 
tuted, 27,  589 

Retention   of  jurisdiction  until  ac- 
quired, 27,  590 
Citizens  of  same  state  claiming  lands 

under  grants  of  different  states,  27, 

59' 
Controversies    between   states,    27, 

58s 
Defined  by  constitution,  27,  581 
Examples,  2  7 ,  581-595 
Expositor    of   the    constitution,  27, 

83s 
Forms  of  actions,  27,  583 
In  general,  27,  581 
Law  and  equity  as  separate  systems, 

27,582 
Maritime  jurisdiction,  27,  584 
State  code,  27,  582 
State  or  citizen  thereof  and  foreign 

states  and  citizens,  27,  591 
United   States  party  to  controversy, 

27,584 
Jurisdiction  of  Circuit  Court 
Habeas  Corpus 
Chinese,  9,  169 
Custody  of  children,  9,  171 
Decision  simply  erroneous,  9,  171 
Detention  of  emigrants,  9,  170 
Examples  in  which  writ  has  issued, 

9,  171 
Examples  of  refusal  of  writ,  9, 171 
Extradition,  g,  250 
Minors  enlisted,  9,  170 
Passing  counterfeit  money,  9,  170 
Violation  of  federal  laws,  g,  170 
Jurisdiction  of  District  Court 
Habeas  Corpus,  g,  168 
Chinese,  9,  169 
Custody  of  children,  g,  171 
Decision  simply  erroneous,  g,  171 
Detention  of  emigrants,  g,  170 
Examples  in  which  writ  has  issued, 

9,  171 
Exarnples  of  refusal  of  writ,  9,  171 
Extradition,  9,  250 
Minors  enlisted,  9,  170 
Passing  counterfeit  money,  9,  170 
Violation  of  federal  laws,  g,  170 
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Jurisdiction  of  Supreme  Court 

Denial  of  motion  to  remand  to  state 

court,  7 ,  967 
Direction  for  taxing  costs,  7,  971 
Foreclosure  decrees.  7,  968 
Habeas  Corpus,  g,  166,  191,  235 

Appellate  jurisdiction,   9,   166,   168, 

192 
Commitment,  9,  191 
Discharge  of   prisoner  by   supreme 

court,  9,  167 
Examples,  9,  167 
Extradition,  9,  250 
In  cases  of  ambassadors,  9 ,  166 
In  what  cases  court  will  take  juris- 
diction, 9,  192 
Issuance  and  refusal  of  the  writ,  9, 

167 
Justice  of  the  supreme  court,  g ,  167 
Necessitj'   of  a  decision  of  a   lower 

court,  9,  192 
Original  jurisdiction,  9,  166 
Person  imprisoned  under  sentence  of 
United    States    district    court,    9, 
166 
Review  on  writ  of  error  by  supreme 

court,  9,  167 
Where  lower   federal    court  has  no 
authority   to   hold  prisoner  under 
sentence,  g,  166 
Where  lower  federal   court   has    no 

jurisdiction,  g,  166 
Where  writ  might  have  been  issued 

by  circuit  court,  g,  167 
Whether  a  civil  proceeding,  9,  167 
Illustrations,  7,  966 
Injunctions,  7,968 
Interference  by  congress,  1 2 ,  260 
Judgment  of  nonsuit,  7,  966 
Judgment  touching  the  merits  of  the 

cause,  7,  967 
Order  dismissing  writ  of  error,  7,  966 
Reference  to  a  master,  7,  968 
Right   given   in   decree   to    apply   for 

modifications  and  directions,  7,  971 
Terminating  litigation  between  parties, 

7,967 
What  are  final  judgments  and  decrees, 

7,  966 
When   mandamus  proper   remedy,  7, 
966 
Jurisdiction  of  Territorial  Courts 

Habeas  Corpus,  g,  168 
Larceny,  i  2 ,  799 
Lien  of  judgment,  27,  625 
Ximitation  of  Actions,  1 3 ,  772 ;  27,  636 
Claims  against  the  United  States,  27, 

677 
Equity  courts,  27.  636 
Examples,  27,  636,  637,  677,  678 
Following  state  law,  13,  772;  27,  636 
In  general,  27,  636 
Power  of  congress,  2  7 ,  677 
Prosecution  for  crimes,  2  7 ,  636 
Statutes  of  congress,  13,  772 
Subject  over  which  congress  has  ex- 
clusive control,  13,  773 


Suits  against  the  United  States,  27,  636 
United  States  statutes,  27,  636 

Lis  pendens,  13,910 

Mandamus,  14,  93 ;  27,  635 
Ancillary  mandamus,  27,635 
Original  jurisdiction,  14,  137 
Original  writs,  i  4,  94 
Right  to  issue,  27,  635 
Supreme  court,  14,  137;  27,  635,  639 
Supreme    court   to   circuit   court,    14, 

137 
Supreme  court  to  court  of  claims,  14, 

137 
Maritime  Liens 

Under  state  laws,  14,  454 
Master  in  Chancery,  1 4 ,  922 

Warrant,  14,  923 
Mines  and  Mining  Claims 

Partition,  i  5,  607,  608 
Municipal  Securities,  15,  1314 

Mandamus  to  state  officer,  15,  1314 
National  Banks,  16,  156 

See  generally,  Nationai.  Banks. 

Concurrent  jurisdiction,  16,  156 

Criminal  liability  of  officers,  16,  203 

Dissolution  by,  16,  209 

Jurisdiction,  16,  157 
In  general,  i  6,  213 

Removal,  16,  156 

Statute,  16,  156 

Statute  of  1888,  16,  157 

Suits,  I  6,  156 
New  trial,  27,  678 
Non-Besidents,  2  7 ,  606,  634 

See  infra,  Jurisdiction. 
Notary  Public,  1 6,  765 

Affidavits,  16,  766 

Bankruptcy,  16,  766 

Oath,  16.  766 
Officers,  27,  570 

Commissioners,  see  Commissioners. 

United  States  marshal,  see  Sheriffs. 

Circuit  court  of  appeals,  2  7 ,  646 

Circuit  courts,  2  7,  650 

Clerks,  27,  573 

Appointment,  27,  573 
Bond,  27,  573 
Deputies,  27,  574 
Fees,  27,574 

Accounting    to    government,    2  7 , 

577 
Acknowledgments,  27,  575 
Depositions,  27,  575 
Deputies,  27,  577 
Docket,  2  7 ,  576 
Examples,  27,  574-576 
Filing  and   entering  declarations, 

27,  574 
Fixed  by  statute,  27,  574 
Indexes,  2  7,  576 
In  general,  27,  574 
Limited  fees,  27,  577 
Proper  party,  2  7 ,  577 
Retention  of  fees,  2  7 ,  577 
Searching  record,  27,576 
Service  in  pursuance  of  law,  27, 

S77 
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Officers — Confd 
Clerks — Confd 
Fees — Confd 

Services  outside  of  his  duties,  2  7 , 

S77 
Special  service,  27,  576 
Incompatible  office,  27,  573 
Personal    attention    to    duties,    27, 

573 

Povpers,  27,  572 

Records,  27,  573 

Removal,  27,  573 
Court  of  private  land  claims,  27,  680 
In  general,  27,  570 
Judges,  see  infra,  Judges. 
Supreme  court,  27,  646,  647 
Organization,  27,  569 
Parties 

Corporations,  27,  634 
Individuals,  27,634 
States,  27,  633 
The  United  States,  27,  633 

As  defendant,  27,  633 

As  plaintiff,  27,  633 

Examples,  27,  633 

In  general,  27,633 
Patent  Law,  i  8,  70 

Infringements   of    letters   patent,    18, 

71 
Validity  of  patent,  18,  70 
Perjury,  18,  307 

Examples,  1 8 ,  307-309 
Income  tax,  18,  308 
In  general,  18,  307 
Naturalization  proceedings,  18,  307 
Pension  claim,  18,  308 
Pleading,  27,  607 

See  generally.  Equity  Pleading. 
Amendment,  27,  608 
Conformity  to  state  pleading,  2  7 ,  607 
Court  of  Claims,  27,  673 
Damages,  27,  674 
Defective  forms,  27,  674 
In  general,  2  7,  673 
Petition,  2  7 ,  674 
Affidavit,  27,  675 
Dismissal  of  petitions  for  disloy- 
alty, 27,675 
Examples,  27,  674-676 
Verification,  27,  675 
What  must  be  set  forth,  27,  674 
Rules,  27,  674 
Technical  rules,  27,  673 
Examples,  27,  607,  608 
Federal  statutes,  27,  607 
In  actions  at  law,  27,  607 
In  equity,  27,  608  , 
Sufficiency,  27,  608 
Poor  debtors,  i  8 ,  828 
Postal  laws,  offenses  against,  18,  865 
Power  of  congress  or  the  president    to 
establish  special  courts,  4,  455 
..Power  of    congress    to    confer    judicial 
power  upon  state  courts,  4,  455 
Power   of  congress  to  establish    courts 
inferior  to  the  supreme  court,  4,  455 
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Practice  and  Procedure,   27,  629 
See  infra.  Supreme  Court. 
Circuit  court  of  appeals,  27,  648 
Circuit  courts,  27,  659 
Costs,  27,  632 
Court  of  Claims,  2  7,  678 

Aliens,  27,  678 

Examples,  27,  678,  679 

In  general,  2  7,  678 

New  trial,  2  7 ,  678 

Right  to  establish  rule,  27,  678 

Statutory  provisions,  27,  678,  679 
Court  of  private  land  claims,  2  7 ,  681 
Criminal  cases,  2  7 ,  632  * 

District  courts,  27,  660 
In  Actions  at  Law,  2  7 ,  629 

"  As  near  as  may  be,"  27,  629,  630 

Code  states,  27,  629,  630 

Common-law  forms,  27,  629 

Damages,  27,  631 

Demurrers  to  evidence,  27,  630,  631 

Enforcement  of  judgment,  27,  631 

Examination  of  parties,  2  7 ,  631 

Federal  legislation,  27,  629 

Following  state  statutes,  2  7 ,  629 

Joinder  of  causes  of  action,   27,  630 

Joinder  of  parties,  27,  630 

Motion  for  new  trial,  27,  631 

Nonsuits,  27,630 

Patent  suits,  27,  631 

Service  of  process,  27,  630 

The  rule  stated,  27,  629 

To  what  matters  of  practice  rule  ap- 
plies, 27,  630 

When  the  rule  does  not  apply,  27, 
631 
Suits  in  equity,  27,  632 
President  of  the  United  States,  i  9,  35 
Priority    between    execution    of    United 

States  court  and  state  court,  3,  527 
Priority  of  United  States,  5 ,  204 
Process,  2  7 ,  603 
Form,  27,  603 

See  infra.  Service  of  Process 

Admiralty,  27,  604 

Amendment,  27,  604 

Attachments,  27,  604 

In  general,  27,  603 

Issuing  from  circuit  or  district  court, 
27,  603 

Issuing  from  supreme  court,  27,  603 

Mesne  profits,  27,  604 

Seal,  27,  603 

Teste,  27,  603 
Production  of  Documents,  2  7 ,  619,  623 
Private  Documents  at  Trial,  i  g ,  254 

Against  the   United  States,  19,  256 

Compelling  compliance  with  order, 
19.256 

"Due  notice,"  ig,  256 

Examples,  ig,  255,256 

Order,  ig,  255 

Penalty   for   failure   to  produce,  ig, 
256 

Practice,   ig,  255 

Practice  of  state  courts,  ig,  255 

Regulated  by  statute,  19,  254 
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Remedy  cumulative,  19,  255 

Right  of  inspection  before  trial,  ig, 

227 
To  what   cases   remedy   applies,  19, 

25s 
When  motion  is  to  be  made,  i  9,  256 
Private  documents   for  inspection   be- 
fore trial,  I  9,  249 
Prohibition,  19,  267;  27,  635 

Supreme  court,  2  7,  639 
Quo  warranto,  27,  635 
Beceivers 

Appeal,  20,  105 

Conflict  of   Jurisdiction  Between   State 
and  Federal  Courts,  20,  67 
Bankruptc}' cases,   20,69 
Concurrent  jurisdiction,  20,67 
Court   first    obtaining    jurisdiction, 

20,  67-69 
Doctrine      disregarding      receiver's 

possession,  20,  68 
Foreclosure  cases,  20,  70 
Interference  with  possession,  20,  68 
Proceedings    in  state  court  as   con- 
tempt, 20,  68 
Receiver  appointed  by  federal  court 

in  whom  title  is  vested,  2  o,  68 
Receiver  in  possession,  20,  67 
Receiver   in    possession    from   state 

court,  20,  68 
Removal,  20,  199 

Where  either  receiver  or  injunction 
may  be  granted,  20,  261 
£es  Judicata 

Whether   regarded  as  a  foreign   court, 
2  1 ,  285 
Restraint  of  lower  courts,  i,  204 
Bight  of  Trial  by  Jury 

Error,  writ  of,  6,  837 
Kules  of  Decision,  5 ,  349 ;  2  7 ,  599 
Laws  of  the  Several  States,  2  7,  600 
As  to  state  statutes,  27,  600 
As  to  the  common  law,  27,  601 
Conflicting  state  decisions,  27,  601 
Corporation  law,  27,  602 
Decision  of  state  courts  after  ques- 
tion arises,  27,  601 
How  determined,  27,  600 
Insurance,  27,  602 
Interest,  27,  602 
Negligence,  27,  602 
Rule  after  cause  removed,  27,  602 
■     To  settle  construction,  27,  600 
Statutory  provision,  27,  599 
Seals,  2  7 ,  603 
Senate  of  the  United  States  for  the  trial 

of  impeachments,  4,  462 
Service  of  Process,  22,  205  ;  27,  605 
See  infra.  Process. 
Act  of  1789,  22,  206 
Admiralty,  27,  607 
Appearance,  22,  207 
By  whom  made,  22,  206;  27,  605 
Character  of  process,  22,  205 
Corporations,  27,  606 
Example^,  27,  605-607 
Form  of  process,  22,  205  , 
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How  made,  2  7 ,  605 
Individuals,  2  7 ,.  606 
Legal  and  equitable  writs,  27,  606 
Manner  of  service,  22,  206 
Non-residents,  27,  606 
Party  especially  appointed,  27,  605 
Place  of  service,  22,  206 
Sending  process  into  a  -different  dis- 
trict, 2  2 ,  207 
Service,  22,  206 
Territorial  limitations,  27,  607 
Time  of  service,  22,  206 
Waiver,  2  2 ,  207  ;  2  7 ,  607 
Writs  of  error,  27,  60S 
Set-Otfs 

Counterclaims,  27,  668,  673 
Sister  state  judgments,  1 2 ,  148^ 
Special  Ball,  2  2 ,  894 

Abolishing  imprisonment  for  debt,  22, 

894 
Examples,  22,  894 
Fide-jussores,  22,  895 
In  admiralty,   2  2 ,  895 
In  general,  22,  894 
Removal    of    suits    from   state   courts, 

22,  894 
When  required,  22,  894 
Stare  Decisis 
State  Courts,  2  3 ,  37 
Examples,  23,  37-40 
Questions   of  general   mercantile  or 

commercial  law,  23,40 
Questions    relating   to   federal    law, 

constitution,  and  treaties,  23,  37 
Questions  relating  to  state  law  and 

constitution,  23,  37 
Spanish  and  Mexican  law,  23,  40 
When  federal  decision  binding  upon 

state  courts,  23,  37-40 
Where  state  decision  binding  upon 
federal  court,  23,  37-41 
State  Laws,  see  infra,  Juries;  Plead- 
ing;   Rules    op    Decision;    Trial 
AND  Its  Incidents. 
States,  27,  633 
Actions  Against,  2  3 ,  86 

Appearance   as   submission  to  juris- 
diction, 23,  88 
By  citizen  of  state,  23,  86 
Eleventh  Amendment  to  Constitution, 
23,88 

Consideration  of  whole  case  to  de- 
termine real  parties,  23,  89 
Depending  suits,  23,  89 
Effect  of  eleventh  amendment,  23, 

88 
Enjoining   the  violation    of  minis- 
terial duties,  23,  93 
Foreign  state,  23,  89 
Nominal    parties   on    record,    23, 

89 
Property  in  which  state  has  an  in- 
terest, ?3,  94 
Property  of  state,  2  3 ,  94 
Real  parties  to  record,  23,  89,  go 
Restraining  officer   by  injunction, 
23,  90 
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UNITED  STATES  COURTS— Cowif'rf 

States — Cont'd 
Aptions  Against — Cont'd 

Eleventli  Amendment  to  Constitution 
— Cont'd 
State  prosecuting  suit  against  its 

citizens,  2  3 ,  89 
State  sole  proprietor  in  bank,  23, 

94 
Sued  in  torts,  23,  91 
Suit  against  officer  of  state,  23,  90 
Suit  by  state,  23,  8g 
Suits  against  state  by  court  of  sis- 
ter state,  2  3 ,  88 
Virginia    coupon    cases    distin- 
guished, 23,  92 
Generally,  23,  86 
How   appearance   of  state   affected, 

23,88 
Rules  of  court  of  equity,  23,  88 
Service  of  process,  23,  88 
Whether  general   government  may 
sue  a  state,  23,  87 
Actions  by,  23,82 

By  governor  in   behalf  of  state,  23, 

82 
Character  of  the  parties,  23,  82 
Constitutional  provisions,  23,  82 
In  general,  23,  82 

State  against  its  own  citizens,  2  3 ,  82 
Supreme  court  of  United  States,  23, 

82 
Who  represents  state,  2  3 ,  82 
Statute  adopting  state  laws  of  procedure, 

I,  184* 
Subpoena,  24,  164;  27,  617 
Suits  against  counties,  4,  370 
Supersedeas,  27,  611 
Bond,  27,  611 
Definition,  27,611 
Exa.mples,  27,  610,  6n 
Failure  to  observe  provisions,   27,  611 
How  obtained,  27,  611 
Necessity  of  taking  bond,  27,  612 
Security  insufficient,  27,  612 
Supreme  Court,  4,  456;  27,  637 
Admission  of  attorheys,  27,  637 
Appellate  Power  Over  Courts  of  Terri- 
tories, 2  s ,  979 
Amount,  25,  969 
Criminal  cases,  25,  969 
Examples,  25,  969 
In  general,  2  5 ,  969 
Writ  of  error,  2  5 ,  969 
Attorneys,  27,  637 
Authority,  27,  637 

Constitution  of  the  court,   terms,  ad- 
journment, officers,  4,  456 
Jurisdiction,  27,  638 
Appellate  Jurisdiction,  2  7 ,  639 
Prior  to  the  Act  of  March  3d,  1891, 
27,  639 

Amount  in  controversy,  2  7 ,  640 
Cases  pending  at  passage  of  act, 

27,  640 
Certificate      of      difference      of 
opinion,  27,  640 
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Certificate  of  Division  of  Opinion 
to  Supreme  Court,  2  7 ,  642 
Examples,  27,  642,  643 
Fact,  2  7 ,  642 
Law,  2  7 ,  642 
Opinion   of    court    on   whole 

case,  27,  642 
Single  question,  27,  642 
Too  general,  ^7,  642 
In  general,  27,  639 
Writs    of   error   to  the  highest 
court  of  a  state,  27,  641 
Consuls  and  ambassadors,  27,  638 
Habeas  corpus,  27,  639 
In  equity,  6,  696 
Jury,  2  7 ,  639 
Mandamus,  27,  639 
Original,  27,  63S 
Prohibition,  27,  639 
Since  March  3d;  1891,  27,  643 

Cases    appealable  directly   to  the 
supreme  court   from  circuit  and 
district  courts,  27,  643 
Cases  coming  from  circuit  court  of 

appeals,  27,  644 
In  general,   2  7 ,  643 
Mandamus,  2  7 ,  635 
Officers,  27,  637 
Of  the  District  of  Columbia,  4,  461 

Appeal  to  supreme  court,  6,  843 
Organization,  27,  637 
Practice  and  Procedure,  2  7 ,  644 
Appeals,  27,  64s 
In  general,  27,644 
Practice  on  appeal,  27,  645 
Time  of  appeal,  27,  645 
Territorial  Courts,  4,  461 ;  27,  682 

Admission  of  territory  as  state,  23,  76 
Appeal  to  supreme  court,  6,  843 
When  judge  exercises  ministerial  duties 

as  court,  12,9 
Whether  inferior  courts,  i  2,  267 
Territories,  25,  967 
Appellate    Power    of    Federal    Supreme 
Coxuii  Over,  2  5 ,  969 
Amount,  2  5,  969 
Criminal  cases,  25,  969 
Examples,  25,  969 
In  general,  2  5 ,  969 
Writ  of  error,  2  5,  969 
District  courts,  25,  967 
Inferior  courts,  25,  968 
Jurisdiction,  25,  967 
Kinds  of  courts,  25,  967 
Pleading,  2  5 ,  968 
Practice,  2  5 ,  968 
Supreme  courts,  25,  967 
Teste,  2  7 ,  603 

Writ  of  error,  27,  609 
Trial  and  Its  Incidents,  2  7 ,  622 
See  infra,  Juries. 
Admiralty,  27,  622 
Criminal  prosecutions,  27,623 
Discretion  of  court,  27,  622 
Equity,  2  7 ,  622 

Following  state  courts,  27,  622 
In  general,  27,622 
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National  legislation,  27,  6:2 
Production  of  documents,  27,  623 
United  States  Commissioners 

Commitment    by    habeas    corpus,     g, 
192 
United  States  Court  of  Claims 

Appeal  to  the  United  States  supreme 
court,  6,  843 
Venue,  28,  204 

Chancery  suits,  28,  209 

Crime  against  the  laws  of  the  United 

States,  28,  207 
District  of  Columbia,  28,  208 
Examples,  28,  204  , 

Extra-territorial  injuries,  28,  207 
Forts,  arsenals,  etc.,  28,  20S 
High  seas,  28,  207 
In  general,  28,  204 
Local  and  transitory  actions,  28,  204 
Nuisances,  28,  207 
Rule  at  common  law,  z8,  204 
Statutory  provisions,  28,  207-209 
Verdict 

Issue  in  chancery,  28,  437 
When  state  courts  decision  binding,  see 

infra,  Stare  Decisis. 
Whether   statutes  adopting  the    laws  of 
different  states  apply  only  to  civil  cases, 
4,  648 
Witnesses 

Competency,  27,  616 
Depositions,  27,  616 
Husband  and  wife,  27,  616 
Oral  testimony,  27,  616 
State  laws,  27,  616 
United  States  a  party  to  the  action, 
27,  617 
Contempt,  27,  619 
Documentary  evidence,  27,  619 
How  Attendance  is  Secured,  27,  617 
Criminal  cases,  27,  617 
Distance  from  court,  27,  617,  618 
Indigent  accused  persons,  27,  617 
Recognizance  for  their  appearance, 

27,  618 
Statutory  provisions,  27,  617-619 
Subpoena,  27,  617 
Subpoena  duces  tecum,  27,  618 
How  compelled  to  testify,  27,  619 
Statutory  provisions  as  to  documentary 
evidence,  27,  619,  620 
Writ  of  Error,  2  7 ,  608 

As  a  matter  of  course,  27,  609 
Bond,  27,  610 
Errors  considered,  27,  612 
Final  judgment,  27,  613 
Form,  27,  609 

From  Supreme  Court  to  Circuit  Court 
Amount  in  controversy,  6,  838 
Time  in  which  it  must  be  brought, 
6,838 
From   supreme  court  to  highest   court 

of  state,  27,  641 
From  United  States  Supreme  Court  to 
State  Supreme  Courts,  6 ,  840 
Decision    in    favor    of   the    United 
States  authorities,  6,  S41 


Error  must  appear  upon  face  of  rec- 
ord, 6,  841 

Federal  constitution,  6,  841 

When  it  lies,  6,  S40 
From  what  court  issued,  27,  608 
Issuance,  27,  608 
Return,  27,  609,  612 
Reversal  of  judgment,  27,612 
Service,  2  7 ,  610 
Signature,  2  7 ,  609 
Subsequent  steps,  27,  612 
Supersedeas,  27,  611 

Bonds,  27,  611 

Definition,  27,  611 

Examples,  27,  610,611 

Failure  to  observe  provisions,  2  7,  611 

How  obtained,  27,  611 

Necessity  of  taking  bond,  27,  612 

Security  insufficient,  27,  612 
Teste,  27,  609 

Transcript  of  record,  27,  609 
What  are  final  judgments,  27,  613 
Writ  of  the  appellate  court,  27,  609 
UNITED      STATES      MARSHALS,     see 
Marshals. 
Garnishment,  8,  1143 
UNITED  STATES  OFFICERS,   10,968; 

27,543 

See  Informers;  Marshals. 

Bonds  of,  see  Bonds. 

Appointment  and  removal,  27,  544 

Bureau  and   commissioner  of  education 

in  United  States,  6,  160 
Departmental  Officers,  2  7,  544 

Direction    and    control  of   courts,  27, 

545 
Heads  of  departments,  27,  544 
In  general,  27,  544 
Regulations  of  a  department,  27,  545 
Whether  duties  are  ministerial,  27,  545 
Whether    under    exclusive    control  of 
president,  27,  544 

Eligibility,  27,  544 

Embezzlement  by,  6,  489 

Examplfo,  27,  543,  544 

Extortion,  7,  587 

Garnisheeing  United   States  officers,   8, 

319 
Indian  Affairs,  10,  447 

Agents,  I  o ,  448 

Board  of  Indian  commissioners,  10,  447 

Commissioner  of  Indian  affairs,  i  o,  447 

Inspectors,  10,  448 

Jurisdiction  of  Indian  agents,  10,  449, 

Register's  certificate,  10,  449 

Superintendents,  10,447 
Injunctions,  10,  968 
Supervisor  of  elections,  24,  598 
United  States  supervisors,  6,  333 
Who  are,  27,  543 
UNIVERSITIES    AND   COLLEGES,  27, 
682 

See  Education. 
See  generally,  Schools. 
Admission  and  Government  of  Students,  2  7 , 

689 

Credit  to  students,  27,  691 
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UNIVERSITIES    AND     COLLEGES  — 

Confd 

Admission  and  Government  of  Students — 

Contd 

Examples,  27,  689-692 

Expulsion  after  final  examinations 
and  before  conferring  degree,  27, 
691 

Greek  letter  fraternities,  27,  689 

In  general,  2  7 ,  689 

Refusal  to  admit,  27,  689,  6go 

Religious  exercises,  27,  691 

Scholarships,  27,  691 
Change  of  name,  27,  6S9 
Charitable  trusts  in  aid  of,  3,  128 
Credit  to  students,  27,  691 
Definition,  27,  682 
Degrees,  27,  688 
Dissolution,  27,  693 

Surrender  of  franchise,  27,  694 
Domicil  of  students,  5,  882 
Donations,  27,692 
Foundation,  27,  683 
Founded     by     private     donations,     27, 

683 
Government  Aid,  2  7 ,  692 

Constitutionality'  of  government  aid, 
27,693 

Exemption  of  property  from  taxation, 
2  7 ,  693 

Grant  of  public  land,  27,  692 
Greek  letter  fraternities,  27,  689 
Honorary  degrees,  27,  688 
Legislative  control,  27,  683-685 
Mandamus  to  visitors,  2  7 ,  686 
Medical  college,  27,  683 
Municipal  taxation,  i  5 ,  1246 
Powers,  27,  686 

By-laws  and  regulations,  27,  686 

Change  of  location,  27,  689 

Change  of  name,  27,  6S9  ( 

Degrees,  27,  688 

Examples,  2  7 ,  687-689 

Grants  of  real  and  personal'  property, 
27,  687 

Honorary  degrees,  27,  688 

In  general,  27,  686 

Limitations  by  charter,  27 ,  686 

Salary  of  professor,  2  7 ,  687 

Suits  by  and  against,  27,  68g 
Private  corporations,  27,  683 
Public  corporations,  27,  683 
Religious  exercises,  27,  691 
Salary  of  professor,  27,  687 
Scholarships,  27,  691 
Students,    see    infra,    Admission    and 

Government  OF  Students. 

Qualifications  of  voters,  6,  278 
Subscriptions,  27,  693 
Suits  by  and  against,  27,  689 
Visitation,  27,  785 

Examples,  27,  685,686 

Founder,  27,  685 

In  general,  27,  685 

Mandamus  to  visitor,  27,  686 

Parting  with  the  power,  27,  685 

UNLAWFUL,  29,  117 


UNLAWFUL  ASSEMBLY,  27,  694 

See  generally.  Affray;    Riot;  Rout. 
Collecting  crowds,  16,  958 
Definition,  i,  823;  27,  694 
Definition  of  "assemble,"  i,  822 
Distinguished  from  rout,   riot,  etc.,   27, 

694 
Examples,  27,  694-697 
Intoxicating  liquors,  1 1,  750 
Killing  of  officer  dispersing  public  meet- 
ing, 9,  6io 
Nuisances,  16,958 
Statutes,  27,  694 

UNLAWFUL  COHABITATION,  see 
Adultery;  Cohabit;  FoRNicAriON; 
Lewd  and  Lascivious  Cohabitation 
AND  Conduct. 

"UNLAWFUL"  DISTINGUISHED 
FROM  "FELONIOUSLY,"  4,  Is^ 

UNLAWFUL  ENTRY  AND  DETAINER, 
see  Forcible  Entry  and  Detainer. 

UNLAWFULLY,  9,  629;  ig,  956;  27,  696 
^ Feloniously,  27,  696 
Indictment,  10,  597;   27,  696 
Unlawfully  and  maliciously,   27,  696 
Unlawfully,  illegally,  wrongfully,  27,696 
Unlawfully     inflicting     grievous    bodily 
harm,   27,  697 

"UNLAWFULLY"  DISTINGUISHED 
FROM  "KNOWINGLY,"  12,  :;22 

"UNLAWFULLY"  FOR  "  INJURI- 
OUSLY AND  WRONGFULLY,"  10, 547 

UNLESS,  27,697 

UNLIQUIDATED,  13.846 

UNLIQUIDATED  DAMAGES,  see  Liqui- 
date; Liquidated  Damages. 

UNLOAD,  1 3 ,  974 ;  2  7 ,  697 

UNLOADING 

In  bill  of  lading,  2,  238 
Loading  and  unloading,  13,  974 

UNMARRIED,  27,697 
Issue,  1 1,  911 
Unmarried  and  without  issue,  1 1,  909 

UNMARRIED  WOMAN,  21,  1051 

UNOCCUPIED,  2,  425  ;  27,  C97 

UNPAID,  27,697 

UNREASONABLE,  27,  698 

UNREASONABLE  SEARCHES  AND 
SEIZURES,  see  Searches  a'nd  Seiz- 
ure. 

UNSEATED,  see  Seated. 

UNSOUND,  27,698 

UNSOUND  MIND,  see  Insanity;  Testa- 
mentary Capacity. 

UNTIL,  4,  295;  26,  9 
See  Till. 

Computation  of  time,  26,9 
Examples,  26,  9,  10 
Excluding  day  to  which  it  refers,  26,9 
Intention bf  the  parties,  26,  9 
Whether  inclusive  or  exclusive  of  day  to 
which  it  refers,  26,9 

UNTRIED 

Causes  remaining  untried,  3,  47 

UNTRUE,  27,698 

UNUSED,  27,699 

UNUSUAL,  see  Usual. 
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UNWILLING,  27,699 
UP,  27,  699 

Follow  up-,  8 ,  75 
Lying  up,  13,  627,  1194 
Made  up,  13,  1198 
UPON,  26,  49;  27,  699 

Upon  and  along,  i,  496 
US,  27,  699 

USAGES  AND  CUSTOMS,  27,  700 
See  Days  of  Grace. 
Gcnstructlon  of  Statutes 

Stare  decisis,  see  Stare  Decisis. 
Manure,  see  Landlord  and  Tenant. 
Accommodation,  1,  354,  370,  1029;  27, 

717 
Agency 

Knowledge  of  usages,  27,  744 
Usages  Between  Principal  and  Agent,  2  7, 
88s 

Agent's  compensation,  27,  894 
Authority  of  agents,    i,   354,    1029; 

27,  888 
Conduct  of  agents,  27,  887 
Delegation  of  authority,  i,  369 
Duty  of  principal  to  inform  himself 

of  usage,  2  7 ,  885 
Employment  of  sub-agent,  27,  890 
Obedience  to  principal's  directions, 

27,  891 
Of  a  particular  business,  2  7,  8S5 
Of  a  particular  place,  2  7,  885 
Persons  dealing  with  agent,  27,  886 
Power  to  warrant,  27,  890 
KeasonaWeness  of  Usage  Between  Prin- 
cipal and  Agent,  2  7,  774 
Commissions,  27,  775 
Enlargement  of  agent's  authority, 

2  7,-774 
Examples,  27,  774,  775 
In  general,  27,  774 
Masters  of  vessels,  27,  775  > 

Remittances  to  principal,  27,  893 
Sale  on  credit,  27,  889 
Usage  in  contracts  of  agency,  2  7 ,  885 
Usages  Contrary  to  Common  Law,  2  7 ,  7S6 
Agent  both  vendor  and  vendee,  27, 

788 
Agent  must  act  for  benefit  of  princi- 
pal, 27,  786 
Agent's  interests  in  conflict  with  the 

principal's,  27,  787 
Examples,  27,  787-791 
In  general,  27,  786 
Profits  made  by  agent  out  of  princi- 
pal's property,  27,  788 
Scope  of  agent's  authoritj',  27,  789 
Usages  to  vary  contracts,  27,  854 
•"All  faults,"  27,  814 
Ambiguities,  see'infra,  Usages  to  Ex- 
plain Contracts. 
Ancient 

Whether  custom  must  be,  27,  707 
Whether  usage  need  be,  27,  707 
As  governing  contract  of  charter-party, 

3,  149 
Authoritj'  defined  by  usage  or  custom, 

2.  573 
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Away-growing  crops,   12,  711;  27,835, 

837 
Bank  cashier's  authority  derived   from, 

2,  118 
Bankruptcy,  27,  906 
Banks  and  Banking,  2 ,  106 
See  Days  of  Grace. 
Acquiescence,  -.:,  108 
Between  bank  and  its  customers,   27, 

871 
Customer   entitled    to    rely   upon    the 

usage,  27,  871 
Demand  and  notice,  2,  108;   27,  868 
Duties  as  Collecting  Agent,  27,  869 

Demand,  27,  871 

Examples,  27,  869-871 

In  general,  27,  869 

Notice,  27,  871 
Examples,  27,  868,  869,  871,  872 
In  general,  27,  868,  871 
Knowledge  of,  2,  107 
Miscellaneous  cases,  27,  872 
Notoriety,  2,  109 
Powers  of  officers,  27,  871 
Eeasonableness,  27,  768 

Examples,  27,  768 

Honoring  overdrafts,  27,  768 

Surrender  of  drafts  at  maturity,  27, 
768 
Usages  contrary  to  common   law,  27, 

785 
Usages  to  explain  contracts,  27,  816 

Basis  of  legal  force,  27,  712 

Bills  and  Notes 

Usages  to  vary  contracts,  27,  843 

Bills  of  lading,  27,  817 

Borough-English,  27,  705 

Brokers,  see  infra,  Stock-Brokers. 
Authority  of  insurance,  2,  593 
Custom  that  broker  shall  recover  com- 
missions from  both  parties,  2,  589 
Fixing  compensation  of,  2,  578 
Illegal  or  immoral  usages,  2,  573 
Knowledge  of  usages,  2  7 ,  744 
Usage  to  yield  to  express  instructions, 

2,  S73 
By-laws  established  by,  2,  709 
Carriers,  27,  872  ' 

Charges  for  transportation,  27,  881 
Connections.  27,  879 
Contrary  to  Common  Law,  2  7 ,  784 
Carrier  limiting  his  liability  for  neg- 
ligence, 27,  784 
Custom  requiring  carrier  to  do  more 

than  law  imposes,  27,  784 
Examples,  27,  784 
Freight  or  goods  lost  by  peril  of  sea, 

27,  784 
In  general,  27,  784 
Statutory  law,  27,  79S 
Delivery  toy  Carriers,  2,  891  ',27,  872 
Carriers  by  water,  27,  875 
Duty  to  obey  directions,  27,  877 
Examples,  27,  872,  873 
In  general,  27,  872 
Notice  of  arrival,  27,  874 
Special  contracts,  27,  875 
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USAGES  AND  CUSTOMS— CowifV 

Carriers —  Cont'd 

Delivery  by  Carriers — Contd 

Storing  goods,  27,  874 

Unloading,   27,874 

Usage  at  port  of  delivery,  27,  875 

Usage  varying  in  different  localities, 
27,873 
Delivery  to  Carriers,  27,  877 

Acts  which  the  law  recognizes  as  de- 
livery, 27,  877 

Examples,  27,877-879 

Previous  course  of  dealing,  27,  877 

Proper  place,  27,  877 

What  constitutes  delivery,  27,  877 
Knowledge  of  usages,  2  7 ,  746 
Liens,  8,  976;  27,  881 
Miscellaneous  usages,  27,  881 
Negligence,  2,  891 ;  27,  70,  879 
Beasonableness,  27,  769 

Examples,  27,  769-770 

In  general,  27,  769 

Limiting  liability,   2,   891;  27,  770, 

879 
Limiting  time  for  claim  of  damages, 
27,770 
Stowage,  27,  880 

Usages  to  explain  contracts,  27,  816 
Usages  to  Vary  Contracts,  2  7 ,  843 
Examples,  27,  843-846 
Exemption  of  carrier  from  liability, 

27,  844 
Express  contract,  27,  843 
Implied  contract,  27,  843 
In  general,  2  7 ,  843 
Misdelivery,  27,  S44 
Non-delivery,  27,844 
Whether  usage  could  vary  contract, 
27,  843 
Carriers  of  goods,  see  infra,  Carriers, 
Carriers     of   passengers,      see    infra,     , 

Carriers. 
Certain  and  Uniform,  27,  719 
Examples,  27,  719-721 
Examples  of  uncertainty,  27,  720 
In  general,  27,  719 
Of  customs,  27,  708 
Of  usage,  27,  719 
Common  carriers,  see  infra,  Carriers. 
Common  law,  2  7,  706 
Conditional  Sales 

Custom    to   deliver  subject  of   condi- 
tional sale,  3,  43S 
Conflict  of  Laws 

Interpretation  of  a  contract,  3,  561 
Construction 
Usages  Strictly  Construed,  2  7 ,  725 
Examples,  27,  725,  726 
Extending  function  of  usage,  27,  726 
In  general,  2  7 ,  725 
Usages  to  explain  contracts,  see  infra, 
Usages  to  Explain  Contracts. 
Construction  of  Statutes,  23,  339;  27,  S06 
Ancient  statute,  23,  339;  27,  806 
Conflicting  constructions,  2  3 ,  342 
Construction  by  inferior  court,  2  3 ,  342 
Contemporary  usage,  23,  340 

1002 


Declaratory  statutes,  23,  340 
Diiferent    interpretations    in  different 

localities,  23,  343 
Examples,  27,  806,  807 
In  general,  27,  806 
Modern  statute,  27,  806 
Practice  must  have  been  general  and 

public,  23,  343 
Practice  of  officers,  23,  340 
Presumption  of  constitutionality,    23, 

343 
Professional  usage,  2  3 ,  340 
Reenactment,  23,  340 
Refusal  of  court  to  follow  practice,  23, 

341 
Statute  applicable  to  a  particular  place, 

23,343 

Weight  attached  to,  23,  339 

Where  interpretation  in  accordance 
with  established  practice  would  re- 
sult in  great  mischief,  2  3 ,  342 

Where  language  is  apparently  am- 
biguous, 23,  342 

Whether  controlling  upon  the  courts, 

2  3 .  341 
Contracts,  see  infra.  Insurance. 
By  letter,  1 3 ,  255 
Incorporating  usage,  27,  904 
Irrelevant  if  not  In  minds  of  parties, 

27,  714 
Not  knowing  of  usage  or  custom,  27, 

715 
On   subject  of  usage  excludes  usage, 

27,  716 
Usages  Annexing  Incidents  to,  2  7,  833 
Cases  Between  Landlord  and  Tenant, 
27.835 

Awaj' -growing  crop,  27,  835,  837 
Decisions  in  Pennsylvania,  27,  836 
In  general,  27,  835 
Rules  in  the  United  States,  2  7 ,  836 
Cases  Between  Vendor  and  Furchaser's 
Agent,  27,  838 
Examples,  27,  838,  839 
In  general,  27,  838 
Distinction  between  annexing  inci- 
dents and  varying  contract,  2  7, 834 
In  general,  27,  833 
Nature  of  the  subject,  27,  833 
Usages  a  part  of  contract,  27,  712 
Usages   cannot  create  a  contract,  27, 

714 
Usages  to  explain  contracts,  see  infra, 

Usages  to  Explain  Contracts. 
Usages  Varying,  2  7 ,  840 

Banks  and  banking,  27,  843 
Carriers,  2  7 ,  S43 

Examples,  27,  843-846 
Exemption    of   carrier    from    lia- 
bility, 27,  844 
Express  contract,  27,  843 
Implied  contract,  27,  843 
In  general,  27,  843 
Misdelivery,  27,  844 
Non-delivery,  27,  844 
Whether  usage   could   vary   con- 
tract, 27,843 
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Commercial  paper,  2  7 ,  843 
Difficulty  of  the  subject,  27,  840 
Distinction  between  annexing  inci- 
dent and  varying  contract,  2  7  ,  834 
Examples,  2  7 ,  840-843 
General  statement  of  the  rule,  27, 

840 
Insurance  Contracts,  27,  849 

Examples,  27,  849-852 

Usages   asserted    by  insurer,   27, 
849 

Usages  asserted  bv  the  insured,  27, 
849  ' 

Maritime  contracts,  27,  852 
Miscellaneous  cases,  2  7 ,  860-862 
Usages    Between  Employer  and    Em- 
ployee, 27,  846 

Examples,  27,  846-849 

In  contracts  for  work  and  labor, 
27,  846 

In  contracts  of  hiring,  27,  846 
Usages  between  landlord  and  tenant, 

27,  852 
Usages  between  principal  and  agent, 

2  7 ,  854 
Usages  Between  Vendor  and  Purchaser, 

27,  85s 

Different  manner  of  performance, 
27,  856 

Examples,  27,  855-860 

Inconsistent  additions,  27,  856 

In  general,  2  7 ,  855 
Usages  not   admissible  to  vary  con- 
tracts, 27,  840 
Whether  Usage  Can  Vary  Legal  Import, 

2  7 ,  862 

Examples,  27,  862-866 

In  general,  27,  862 

Judicial  construction,  27,  862 

Legal    construction     of   contract, 
27,865 

Pledgor  and  pledgee,  27,  862 

Stock-brokers,  27,  862 
Contrary  to  Law 

Common  Law,  2  7 ,  782 

Against  public  policy,  2  7 ,  783       • 
Banks  and  banking,  27,  784 
Commercial  paper,  27,  784 
Distinguished     from     unreasonable- 
ness, 27,  783 
Examples,  27,  782,  783 
In  general,  27,  782 
Landlord  and  tenant,  27,  786 
Legal  nature  of  written  obligation, 

27,786 
Must   not   be   contrary   to  law,    27, 

782 
Negotiability  of  paper,  27,  785 
Reasons  for  the  rule,  27,  783 
Usages  Between  Principal  and  Agent, 

2  7 ,  786 

Agent   both   vendor   and   vendee, 
27,788 

Agent  must  act  for  benefit  of  prin- 
cipal, 27,  786 

Agent's    interests  in  conflict   with 
the  principal's,  27,  787 
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Examples,  27,787-791 
In  general,  27,  786 
Profits  made  by  agent  out  of  prin- 
cipal's property,  27,  788 
Scope   of    agent's    authority,   2  7 , 
789 
Usages  Between  Vendor  and  Purchaser, 
27,791 

Delivery,  27,  791 
Warranty,  27,792 
Denying,  27,  795 
Establishment  of,  27,  792-795 
Examples,  27,  792-795 
Implied,  27,  792 
Usages  of  Carriers,  2  7 ,  784 

Carrier    limiting    his  liability   for 

negligence,  27,  784 
Custom    requiring    carrier    to    do 
more  than  law  imposes,  27,  784 
Examples,  27,  784 
Freight  or  goods   lost  by  peril  of 

sea,  27,  784 
In  general,  27,  784 
Miscellaneous  cases,  2  7,  795~798 
Statutory  Law,  4,  197;  27,  798 
Charters  or  ordinances,  2  7,  804 
Constitutional  provisions,  27,  804 
Contrary  to  policy  of  statutory  law, 

27,805 
In  general,  2  7 ,  798 
Miscellaneous  usages,  27,  802-805 
Usages  allowing  usury,  27,  800 
Usages  as  to  weights   and   measures, 

27,801 
Usages      in      the     construction     of 

statutes,  27,  806 
Usages  of  carriers,  2  7 ,  798 
Usages  of  officers,  2  7 ,  798,  799 
Contributory  negligence,  27,  899 
Corporations,  27,  881 
Contracts,  27,  881 
Examples,  27,  881,  882 
In  general,  27,  881 
Validity  of  acts,  27,  881 
Crops 

Away-growing  crops,  i  2,  711 ;  2  7,  835, 

837 
Custom  of  London,  8,  290 

Married  women,  14,671 

Custom  permitting  delegation  of  agent's 
authority,  I,  369 

Customs  in  the  Older  Law,  2  7 ,  706 
City  of  London  customs,  27,  709 
Common  law,  27,  706 
Custom  must  be  ancient,  27,  707 
Custom  must  be  certain,  27,  708 
Custom  must  be  compulsory,  27,  708 
Custom  must  be  consistent,  27,  708 
Custom  must  be  continued,  27,  708 
Custom  must  be  reasonable,  27,  708 
General  custom,  27,  706 
Importance  of  and  rules  governing  par- 
ticular customs,  27,  707 
Manor  customs,  27,  709 

"  Days,"  27,  817 

Days  of  Grace,  see  Days  of  Grace. 
Special  custom  as  to,  2 ,  398 
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USAGES  AND  CUSTOMS— CoBif'rf 
Deck  Cargo,  1 1 ,  97S 

Consent,  1 1 ,  980,  981 

Custom  of  underwriter  not  to  pay,  1 1 , 

979 
Early  English  law,  1 1,  978 
Effect  of  usage  to  carry  on  deck,  1 1 , 

978 
Further  usage  that  underwriter  should 

not  be  liable,  1 1 ,  979 
Liability  of  ship  owner,  1 1 ,  978 
Liability   of  ship  owner  in   England, 

1 1 ,  9S0 
Liability  of  underwriter,  1 1 ,  978 
Liability  of  underwriter  in   Australia, 

" ,  979 
Liability  of  underwriter  in  Canada,  1 1 , 

979 

Liability    of    underwriter    in    United 
States,  1 1 ,  979 

Owner  of  under-deck  cargo,  1 1,  983 

Ship  owner,  1 1 ,  980 

Underwriter's  notice  of  usage,  1 1 ,  979 
Defining  power  of  factors  or  commission 

merchants,  3,  319 
Definition,  27,  702 

Borough-English,  27,  705 

Confusion  of  ideas,  27,  703 

Contrary  to  general  law,  27,  704 

"  Custom  "  in  the  sense  of  law,  27,  703 

Distinguished  from    prescription,    27, 

703 
Gavelkind,  2  7 ,  704 
How  the  words  are  used  in  this  article, 

27,  705 
Meaning  stated,  27,  702 
Words  not  Teclmically  Synonymous,  2  7 , 
702 

Usage  distinguished  from  technical 
customs,  27,  710 
Delivery,  2  7 ,  791 

See  infra.  Carriers. 
Demand 

Banks  and  banking,   2,    108;   27,868, 
871 
Demurrage,  5>  545 
Embezzlement,  6,  502 
Emblements,  1 2 ,  710 

Conflict  with  stipulation  of  lease,  12, 

711 
Contravention  of  contract,  12,  711 
Crop  which  defendant  knows  he  can- 
not reap,  i 2,  710 
General  usage  of  the  country,  12,  711 
Presumption  that  contract  is  made  in 
reference  to,  12,  711 
Ivldenoe,  see  infra,  Proof  of  Usages. 
Proof  of    knowledge   of    usages,    see 
infra,' Proof  op  Usages. 
Evidence  of  custom,  7,  50 
Expert  and  Opinion  Evidence,  27,  736 
Examples,  27,  736-738 
In  general,  27,  736 
Whether     opinion    will    constitute    a 

usage,  27,  736,  737 
Whether  provable  by  opinion,  27,  736 
Explaining  ambiguity  in  contracts,  i ,  541 
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J^ire   insurance,  see  infra.  Insurance. 

Fixtures,  27,  786 

Foreign 

How  proved,  3,  542 
Fraud,  27,906 
Freight,  27,  826 
Gavelkind,  27,  704 
Generality,  27,  721 
Usages  Must  Be  General,  27,  721 
Examples,  27,  721-725 
General  usage,  27,  724 
Particular  town,  27,  721 
Particular  trade,  27,  722 
Place  where  usage  exists,  27,  721 
Throughout  the  whole   country,  27, 

724 
What  is  meant  by  general,  2  7 ,  721 
Governing  delivery  of  goods  to  connect- 
ing carrier,  2,  870 
"Grain,"  27,  814 

Habit  does  not  constitute  usage,  27,  718 
Illegal  Usage 

Stock  exchange,  27,  895 
Immorality,  27,779 
Implied  Warranty,  10,  130;  27,  792 
Examples,  2  7,  792-795 
Sales  by  sample,  10,  168 
Whether   usage   can    create  warranty, 
27,  792 
Implied  warranty,  effect  on,  10,  116 
Individual's  Usages 
Knowledge,  27,  749 

Examples,  27,  749-752 

In  general,  27,  749 

Interest  charges,  27,  752 

Not  binding  until  known,  27,  749 

Vendor  and  purchaser,  27,  752 

Whether  known  and  assented  to,  2  7, 

75° 
Indulgence,  27,  717 
Innkeeper's  Liability  Limited  by,  1 1 ,  89 
Custom    altering    express    agreement, 

11,89 
Custom  of  other  individual  innkeepers, 

II,  89 
Effect  of  local  usage,  1 1,  89 
Knowledge  or  notice  of  usage,  11,89 
Inquest  of  office,  1 1 ,  104 
Instruction,  examples  of,  11,  267 
Insurance,   see   infra.    Marine   Insur- 
ance. 

Knowledge  of  Usages,  27,  752,  753 
Examples,  27,  753-755 
In  general,  27,  752 
Usages  at  Lloyd's,  27,  755 
Presumption  of  knowledge  of  usages, 

27,  764 
Usages  to  explain  contracts,  27,  823 
Usages  Varsdng  Contracts,  2  7 ,  849 
Examples,  27,  849-852 
Usages  asserted  by  insurer,  27,  849 
Usages  asserted  by  the  insured,  27, 
849 
Insurance  Contracts,  2  7 ,  8S2 
As  part  of  policy,  27,  883 
Examples,  27,  883,  S84 
General  rules,  27,  883 
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General  usage,  27,  883 

In  general,  27,  S82 

Particular  usage,  27,  884 
Interest,  1 1 ,  382 

Knowledge  of  usages  to  charge  inter- 
est, 27,  752 
Interpretation  of  revenue  laws,  2  i ,  303 
Irrelevant  If  nx)t  in  minds  of  parties,  27, 

7H 
Jettison 

Deck  cargo,  8,  1297 
Judicial  Notice,  2 ,  iii;  12,  165;  27,  730 

Abbreviations,  12,  167 

Examples  of  general  customs,  12,  165 

Examples  of  local  customs,  12,  166 

General  customs,  12,  165 

In  general,  27,  730 

Local  customs,  12,  165 

Meaning  of  words,  12,  167 

Of  days  of  grace,  2,  110 

Of  particular  and   local  customs,  2,  no 

Usage  of  banks,  12,  167 

Usages  which  have  become  established 
rules  of  law,  27,  730 

Usual  methods  of  business,  12,  166 
Knowledge  of  Usage,  27,^715,  743 

Actual  or  presumptive  knowledge,  27, 

743 
Agents,  27,  744 
Between  employer  and  employee,  27, 

748 
Brokers,  27,  744 
Carrier's  usage,  27,  746 
Contracts  for  labor  and  services,  27, 

749 
Examples,  27,  743 
In  general,  27,  743 
Insurance  Contract,  2  7 ,  752 

Examples,  27,  753-755 

In  general,  27,  752 

Usages  at  Lloyd's,  2  7,  755 
Master  and  servant,  27,  748 
Presumption,  2  7 ,  743-746,  762 

Conclusive  presumption,  27,  762 

Examples,  27,  762-765 

General  customs,  27,  762 

General  usages,  27,  765 

In  general,  27,  762 

Insurance,  27,  762 

Prima  facie,  27,  764 

When   knowledge  is  presumed,  27, 
762 
Proof  of  Knowledge  of  Usage,  2  7 ,  759 

Burden  of  proof,  27,  761 

Previous  course  of  dealing,  27,  761 

Question  of  law  or  fact,  27,  759 

When   knowledge   is   presumed,  27, 
762 
Stock  exchange,  2  7 ,  895 
Usages  of  an  Individual,  2  7 ,  749 

Examples,  27,  749-752 

In  general,  2  7 ,  749 

Interest  charges,  27,  752 

Not  binding  until  known,  27,  749 

Vendor  and  purchaser,  27,  752 

Whether  known  and  assented  to,  27, 
750 
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Usages  of  Particular  Places,  27,  756 

Examples,  27,  756-759 

In  general,  27,  756 

Presumption,  27,  756 

Stranger,  27,  756 
Vendor  and  Purchaser,  2  7 ,  755 

Examples,  27,  755,  756 

In  general,  27,  755 
Where   the   parties   are   not  in    same 

trade,  27,  759 
Whetrter  usage    must   be   known,  27, 

743 
Landlord  and  Tenant 

Away-going  crops,   12,711;   27,  835, 

837 
Mutual  privilege  founded  on  usage,  12, 

713 
BeasonaUeness,  2  7 ,  772 
Examples,  27,  772-774 
In  general,  27,  772 
Repairs,  i  2,  723 

Usages  Annexing  Incidents  to  Contracts, 
27,  835 

Away-growing  crop,  27,  835,  837 
Decisions   in    Pennsylvania,  27,  S36 
In  general,  27,  835 
Rules    in    the    United    States,    2  7 
S36 
Usages  contrary  to  common  law,  27, 

7S6 
Usages  to  explain  contracts,  27,  823 
Usages  to  vary  contracts,  27,  S52 
Lien  of  carrier,  8,  976;  27,  88i 
Life  insurance,  see  infra,  Insuranck, 
Liquidated  damages,  13,  853 
Local  custom  of  placing  note  in  bank  at 

maturity  and  notifj'ing  maker,  a.  405 
London  customs,  27,  709 
"  Lumber,"  27,  815 
Manor  customs,  27,  709 
Marine  Insurance,  see  infra,  Insuranck. 
"  Blubber,"  14,  330 
"Corn,"  14,  330 
Examples,  14,  329-334 
General  rule,  14,  329 
"  Malt,"  14,  330 
"Outfit,"  14,  330 
"Port,"  14,  329 
"  Roots,"  1 4 ,  330 
"Salt,"  14,  330 
"  Skins,"   14,  330 
Maritime  Contracts 

Usages  to  explain,  27,  824 
Usages  to  vary  contracts,  27,  852 
Master  and  Servant 

Knowledge  of  usages,  27,  748 
Liability  of  master  and  servant,   14, 

903 
Notice,  14,  779 
Reasonableness,  27,  771 
Examples,  27,  771,  772 
Exclusive  service  of  employee,  27, 

771 
Extra  profits  of  employee,  2  7,  772 
In  general,  27,  771 
Unreasonable     usages    against    em- 
ployee, 27,  772 
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USAGES  AND  CUSTOMS— Co?*/ V 
Master  and  Servant — Cont'd 
Usages  to  Explain  Contracts,  27,  817 
Day's  work,  27,  819 
Duties  of  employee's  position,  27, 

820 
Examples,  27,  817-820 
Gifts,  27,  819 

Gratuities  given  employee,  27,  8ig 
Holidays  and  intervals  of  rest,   27, 

818 
In  general,  27,  817 
Yearly  salary,  27,  818 
Usages  to  Vary  Contracts,  2  7 ,  846 
Examples,  27,  S46-849 
In  contracts  for  work  and  labor,  27, 

846        ~ 
In  contracts  of  hiring,  27,  846 
Master  of  vessel,  27,  775 
Mercantile  law  growing  out  of  usage  of 

merchants,  27,  729 
Military  Law,  15,  397 
Examples,  15,  397,398 
Reasonableness,  1 5 ,  398 
Recognition  by  courts,  15,  397 
Uniformity,  15,398 
Mines  and  Mining  Claims,  1 5 ,  559 
See  Mines  and  Mining  Claims. 
Partnerships,   15,612 
Mining  contracts,  27,  833 
Municipal  Corporations,  15,  1048 

As  evidence  of  incorporation,  1 5 ,  1049 
In  England,  i  5,  1048 
In  United  States,  i  s ,  1049 
Whether  powers   may  be   enlarged  or 
diminished  by,  1 5 ,  1048,  1049 
Mutual  insurance,  2,  176 
Navigation 

Departure  from  rules,  16,  335 
Violation,  16,336,337 
Negligence,  27,  899 
Carriers,  27,  879 
Contributory  negligence,  27,  899 
Defective  crossing,  27,  900 
Examples,  27,  899-903 
Ordinary  care,  27,  902 
Proof  of  usage  in  other  railroads,  2  7, 

900 
Usage  as  determining,  27,  899 
Usage  of  fellow  employees,  27,900 
Usage  to  commit    negligent  act,  27, 
899 
Negotiable  Paper 

Usage  contrarv   to  common   law,  27, 

78s 

Usages  to  vary  contracts,  2  7 ,  843 
Notice 

Banks  and  banking,  27,  868,  871 
Of  clearing  houses,  3,283 
Officer's  powers,  27,  907 
Ordinary  care,  27,902 
Parol  evidence,  7 ,  91 ;  17,  447 
FartnersUp 

Power  of  Partner  to  Bind  Fartnerslilp, 

1 7 .  991 

Immediate  locality  of  the  firm,  17, 
991 
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In  general,  i  7,991 
Publicity  and  notoriety,  17,  991 
Usages  in  case  of  partners,  27,  884 
Pilots,  18,  451 
Pleading,  27,  905 
Pledge  and  collateral  security,  i  8 ,  707 ; 

2  7 ,  862 
Prescription,  19,10 

Prescription  distinguished  from,  27,  703 
PresumftioH    of  knowledge,    see   infra. 

Knowledge  of  Usage. 
Presumption  of  reasonableness,  27,766 
Previous  course  of  dealing,  27,  761 
Principal's  knowlege  of,  3 ,  320 
Profits  a  prendre,  19,262;   27,905 
Proof  of  Knowledge  of  Usage 
Knowledge  of  Usages,  27,  743 
Burden  of  proof,  27,  761 
Previous  course  of  dealing,  27,  761 
Question  of  law  or  fact,  27,  759    • 
When  knowledge  is  presumed,  27, 
762 
Proof  of  Usages,  see  z'»y>-a.  Judicial  No- 
tice ;  Questions  of  Law  and  Fact; 
Witnesses. 

Conflicting  evidence,  27,  733,  741 
Exchanging  rules,  27,  739 
Must  be  proved  as  any  other  fact,  2  7 , 

732 
Opinion  Evidence,  2  7 ,  735 
Examples,  2  7,  736-738 
In  general  ,27,  736 
Whether  opinion   will  constitute   a 

usage,  27,  736,  737 
Whether  provable  by  opinion,  27, 
736 
Proof  by  particular  instances,  2  7 ,  738 
Proving  a  single  instance,  2  7 ,  738 
Public  Offlcers,  27,  907 

Usages  contrary  to  statutory  law,  27, 
798 
Quantum  of  proof  required,  27,  740 
Questions  of  Law  and  Fact,  i  g ,  635,  639, 

645;  27,731  ■ 
In  general,  27,  731 
Knowledge  of  usages,  2  7 ,  759 
BeasonablenesB,  2  7 ,  767 

Examples,  27,  767,  768     , 

In  general,  27,  767 
Sufficiency  of  usage,  27,  731 
BeasonableneBS,  27,  765 

See  infra.  Unreasonableness. 
Immorality,  27,  779 
Landlord  and  Tenant,  27,  772 

Examples,  27,  772-774 

In  general,  27,  772 
Miscellaneous  unreasonable  usages,  27, 

777-782 
Question  of  Law  and  Fact.  27,  767 

Examples,  27,  767,  768 

In  general,  27,  767 
Stock  exchange,  27,  895 
Usages  Between  Employer  and  Employee, 

27,771 

Examples,  27,  771,  772 

Exclusive  service  of  employee,   27, 

.    771 
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Extra  profits  of  employee,  2  7 ,  772 
In  general,  27,  771 
Unreasonable    usages     against    em- 
ployee, 27,  772 
Usages  Between  Principal  and  Agent,  2  7 , 

774 

Commissions,  27,  775 

Enlargement   of   agent's    authority, 

27,774 
Examples,  27,  774,  775 
In  general,  2  7,  774 
Masters  of  vessels,  27,  775 
Usages  Must  Be  EeasonaWe,  27,  765 
Examples,  27,  766,  767 
In  general,  2  7 ,  765 
Presumption  of  reasonableness,  27, 

766 
Void  usage,  27.  766 
Usages  of  Banks,  27,  768 
Examples,  27,  768 
Honoring  overdrafts,  27,  768 
Surrender  of  drafts  at  maturity, '"2 7, 
768 
Usages  of  Carriers,  2  7 ,  769 
Examples,  27,  769-770 
In  general,  27,  769 
Limiting  liability,  27,  770 
Limiting  time  for  claim  of  damages, 
27,770 
Vendor  and  Purchaser,  27,  775 
Examples,  27,  775-777 
In  general,  27,  775 
Bent 

Time  of  payment,  12,  731 
Kepugnance 

Usage    to     determine     the     scope    of 
agent's  authority,  i,  355 
Sales,  21,  517,  540 

Manner  of  delivery,  2  i ,  545 

Quantity  to  be  delivered,  2  i ,  540 

To  determine  whether  sale  has  taken 

place,  21,  513 
To  explain  whether  storing  grain  is  a 
sale  or  not,  2  i,  517 
Source  of  law,  27,  729 
Statutes,  construction  of , see  infra.  Con- 
struction OF  Statutes. 
Stenographers,  23,  559 
Stock 

Lien  of  corporation  on  shares,  23,  691 
Stock-Brokers,  23,  725,  732;  27,  862 
Broker  a  defaulter,  23,  734 
Closing  of  broker's  transactions  on  ex- 
change, 23,734 
Commissions,  23,  729 

Right  to   Ijuy  and  sell  in  customary 
manner,  23,  725 
Form  and  character  of  transfer,  2  3 ,  735 
How  far  binding,  23,  732 
Implied     authority    to     act    as    other 

brokers,  2  3 ,  733 
In  general,  23,  732 
Insolvency  of  broker,  23,  734 
Principal  not  familiar  with  usages  and 

customs,  23,  732,  733 
Private  instructions  given  by  principal, 
23.  733 
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Reasonable    rules    and    customs,    23, 

734.  735 

Retroactive  operation  of  rules  of  stock 
exchange,  23,  734 

Right  to    buy    and   sell   in   customary 
manner,  23,  733 

Unreasonable  custom,  23,735 

Usage  of  a  particular  office,  23,  730 

Where  both   parties   are  not  members 
of  exchange,  23,  732 
Stock  Exchange,  23,  732;  27,  S94 

As  part  of  contract,  23,  732;  27,  894 

Broker  a  defaulter,  23,  734 

Closing  of  broker's  transactions  on  ex- 
change, 23,  734 

Examples,  27,894-896 

Form   and   character   of   transfer,  23, 

735 
How  far  binding,   23,  732;  27,  894 
Implied    authority    to    act     as     other 

brokers,  23,  733 
In  general,  23,  732;  27,  894 
Insolvency  of  broker,  23,  734 
Outside  parties,  27,  895 
Principal  not  familiar  with  usages  and 

customs,  23,  732,  733 
Private  instructions  given  by  principal, 

23.  733 
Proof  by  rules  of,  27,  739 
Reasonable  rules  and  customs,  23,  734, 

735 
Retroactive  operation  of  rules  of  stock 

exchange,  23,  734 
Right   to    buy  and    sell   in   customary 

manner,  23,  733 
Unreasonable    custom,    23,    735;    27, 

895 
Where  both  parties  are  not  members 
of  exchange,  23,  732 
Survey's,  24,  1013 
To  explain  abbreviations,  i ,  17 
Towage,  27,  826 
Trade,  Board  of 

Proof  b^'  rules  of  board  of  trade,  2  7 , 

739 
"Trees,"  27,  831 
Trespass,  2  7 ,  903 

Examples,  27,  903,  904 
In  general,  2  7 ,  903 

Usages  in  respect  to  trespasses,  27,  903 
Usage  to  show  that  act  was  not  tres- 
pass, 2  7 ,  903 
Unreasonableness,    see    infra,    Reason- 
ableness. 

Examples  of  reasonable  usages,  2  7 ,  780 
Examples  of  unreasonable  usages,  27, 
778 
Usage  a  mode  of  dealing,  27,710 
Usage  need  not  be  ancient,  27,  711 
Usages  Annexing  Incidents  to  Contracts,  2  7 , 

833 

Cases  Between  Landlord  and  Tenant,  27, 

835 
,    Away-growing  crop,  27,  835,  837 
Decisions  in  Pennsj'lvania,  2  7 ,  836 
In  general,  27,  835 
Rules  in  the  United  States,  27,  836 
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USAGES  AND  CUSTOMS— Co«j;W 
Usages  Annexing    Incidents  to    Contracts 
— Cont'd 
Cases  Between  Vendor  and  Furcbaser's 

Agent,  27,  838 

Examples,  27,  838,  839 

In  general,  2  7 ,  838 
Distinction  between  annexing  incidents 

and  varying  contract,  27,  834 
In  general,  27,  833 
Nature  of  the  subject,  27,  833 
Usages  as  a  source  of  law.  27,  729 
Usages  to  Explain  Contracts,  2  7 ,  807 
Classifications  of  the  cases,  27,  809 
Contracts   between   landlord  and  ten- 
ant, 27,  823 
Contracts  for  Services  or  Labor,  27,  820 

Examples,  2  7  ,  S20-823 

In  general,  27,  820 
Contracts  of  insurance,  27,  823 
Days  in  bill  of  lading,  27,  817 
Freight  and  towage,  27,  826 
Lumber,  27,  815 
Maritime  Contracts,  27,  824 

Deviation,  27,  826 

Examples,  27,  824-827 

In  general,  27,  824 
Mining  contracts,  2  7 ,  832 
Miscellaneous  contracts,  27,  832 
The  ke)'  to  the  contract,  27,  807 
Usages  at  banks,  27,  816 
Usages  Between  Employer  and  Employee, 

27,817 

Day's  work,  27,  819 

Duties  of  employee's  position,   27, 
820 

Examples,  27,  817-820 

Gifts,  27,  819 

Gratuities  given  employee,  27,  819 

Holidays  and  intervals  of  rest,  27, 
818 

In  general,  27,  817 

Yearly  salary,  27,  818 
Usages  of  carriers,  27,  816 
Usages  to  Explain  Ambiguities  or  Tech- 
nicalities in  Contracts,  2  7 ,  809 

Examples,  27,  810-814 

General  principles,  27,  810 

Grain,  27,  814 

In  general,  27,809 

Particular  instances,  27,  811 

Words  and  phrases,  27,  813,  815 
Usages  to  explain    omissions  in   con- 
tracts, 27,  810 
Vendor  and  Purchaser,  2  7 ,  827 

Examples,  27,  827-833 

In  general,  27,  827 

In  sacks  or  bulk,  27,  830 

Measure  of  quantity,  27,  830 

Payment  of  duties,  27,  832 

Weight  and  measurement,  2  7,  830 
Usages  Varying  Contracts,  27,  840 
Banks  and  banking,   27,843 
Carriers,  27,  843 

Examples,  27,  843-846 

Exemption  of  carrier  from  liability, 
27,844 
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Express  contract,  27,  843 

Implied  contract,  27,  843 

In  general,  27,  843 

Misdelivery,  27,  844 

Non-delivery,  27,  844 

Whether  usage  could  vary  contract, 
27,843 
Commercial  paper,  27,  843 
Difficulty  on  the  subject,  27,  840 
Examples,  27,  840-843 
General    statement    of    the    rule,  27, 

840 
Insurance  Contracts,  2  7 ,  849 

Examples,  27,  849-852 

Usages    asserted     by     insurer,    27,, 
849 

Usages  asserted  by  the  insured,  27 1 
849 
Maritime  contracts,  27,  852 
Miscellaneous  cases,  27,  869-862 
Usages  Between  Employer  and  Employee,. 

27,  846 

Examples,  27,  846-849 

In  contracts  for  work  and  labor,  2  7  ^ 
846 

In  contracts  of  hiring,  27,  846 
Usages  between   landlord  and  tenant, 

27,852 
Usages  between   principal  and  agent,, 

27,854 
Usages  Between  Vendor  and  Purchaser,, 

27,855 

Different  manner    of    performance^ 
27,856 

Examples,  27,  855-860 

Inconsistent  additions,  27,  856 

In  general,  27,  855 
Usages    not    admissible  to    vary  con- 
tracts, 27,  840 
Whether  Usage  Can  Vary  Legal  Import,, 

27,862 

Examples,  27,  862-866 

In  general,  2  7 ,  862 

Judicial  construction,  27,  862 

Legal  construction  of  contract,  27, 
86s    , 

Pledgor  and  pledgee,  2  7 ,  862 

Stock-brokers,  27,  862 
Usury 

Usage  allowing  usury,  27,  800 
Vendor  and  Purchaser,  27,  896 

Between  buyer  and  seller,  27,  896 

Delivery  of  goods,  27,  898 

Examples,  27,  896-898 

In  general,  27,  896 

Knowledge  of  Usages,  27,752,  755 

Examples,  27,  755,756 

In  general,  27,  755 
Knowledge  of  usage  to  charge  interest, 

27,  752 
Measurement  of   quantity    of    goods» 

27,896 
Reasonableness,  27,  775 

Examples,  27,  775-777 

In  general,  27,  775 
Remitting  money  to  vendor,  27,  898 
Unconditional  delivery,  27,  897 
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Usages  Annexing  Incidents  to  Contracts, 
27,838 

Examples,  27,  838,  839 
In  general,  27,  838 
Usages  Contrary  to  Common  Law,  2  7 ,  791 
Delivery,  27,  791 
Warranty,  27,  792 
Denying,  2  7 ,  795 
Establishment  of,  27,  792-795 
Examples,  27,  792-795 
Implied,  27,  792 
Usages  to  Explain  Contracts,  2  7 ,  827 
Examples,  27,  827-S33 
In  general,  27,  827 
In  sacks  or  bulk,  27,  830 
Measure  of  quantity,  27.  830 
Paj'ment  of  duties,  27,  832 
Weight  and  measurement,  27,  830 
Usages  to  Vary  Contracts,  27,  855 

Different   manner    of    performance, 

27,856 
Examples,  27,  855-860 
Inconsistent  additions,  27,  856 
In  general,  27,855 
Weight  of  articles,  27,  896 
When  title  passes,  27,  8g8 
Views  of  Courts  as  to  Extending  the  Scope 
of  Usage,  27,  725 
Dangers,  27,  72S 
Division  in  opinion,  27,  725 
In  general,  27,  725-729 
Judges  who  look  with  disfavor  on  ex- 
tension of  usages,  27,  727 
Warehouse  and  warehouseman,  28,662, 

663 
Wairant 

Warranty,  27,  890 
Warranty,  27,  792;  28,  856 
Agent's  authority,  28,  780 
Implied  warranty  by  special  agent,  10, 

99 
Way-gomg  crops,  see  infra.  Landlord 

AND  Tenant. 
Weights  and  Measures 

Usages  to  explain  contracts,  27,  830 
Validity  of  usage  contract,  2  7,  801,  802 
Vendor  and  purchaser,  27,  896,  897 
Whale  fisheries,  8,  31 
Whether  they  are  laws,  1 2 ,  955     , 
Witnesses 

Form  of  question  to  witness,  2 7,' 735 
Number  of  Witnesses,  2  7 ,  732' 

Contradicting  witnesses,  27,  732 
Two  witnesses  desirable,  27,  734 
When  one  sufficient,  27,  732 
When  witness   is   contradicted,   27, 

733 
Qualifications  of  Witnesses,  2  7 ,  734 
Examples,  27,  734,  735 
In  general,  27,  724 
Knowledge  of  usage,  27,  734 
Opinions,  27,  736 

Whether  witness  must  be  engaged  in 
the  business,  27,  734 
USE,  27,907 
For  the  use,  8 ,  94 
Free  use,  1 7 ,  29 
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Loan  for  use,  i  3,  978 
Own  use,  17,  298 
Popular  use,  18,  837 
Keasonahle  Use 

In  irrigation  law,  1 1,  S58 
USE  AND  OCCUPATION,  27,  908 
See  Rent. 
Vendor  and  Purchaser,  28,  118 

Agreement  of  the  parties,  28,  119 

Default  of  vendee,  28,  121 

Examples,  28, 118-121 

License,  28,  119 

Turning  vendee  out  of  possession,  28, 
121 

Vendee  as  tenant  at  will,  28,  120 

Vendee's  right,  28,  119 

Vendor's  right,  28,  n8 

Whether   vendee   must  pay  rent,   28, 
119 
USED 

Manufactured  and  used,  14,  264 
USEFUL,  18,62;  27,908 
USEFULNESS,  27,908 
USER,  27,  908 
USES,  19,1056 

See  Powers;  Trusts  and  Trustees. 
See  generally.  Trusts. 
Trusts  for  charitable  uses,  see  Chari- 
ties. 
Annuities,  ig,  1062 
Bargain  and  sale,  ig,  1068 
Commons,  ig,  1062 
Contingent  remainders,  ig,  1066 
Corporations,  ig,  1062 
Covenant  to  stand  seised,  19,  1069 
Definition,  i  g,  1056 
Development    and    Incidents    Before    the 

Statute  of  Uses,  i  g ,  1058 

Alienation,  19,  1059 

Burdens  of  feudal  tenure,  ig,  1059 

Descent  of  legal  estate,  i  g ,  1060 

Dower  or  curtesy,  ig,  1059 

Dut3'  of  feoflee,  i  g,  1059 

Facility  by  which  use  could  be  created, 

ig,  1059 

Heir  to  legal  title,  ig,  1058 

In  general,  i  g,  1059,  1060 

Intention  of  the  beneficiary,  ig,  1059 

Personal  property,  ig,  1060 
Importance  in  modern  law,  ig,  1057 
Lease  and  release,  ig,  1069 
Limitations  under   statute  of   uses,  ig, 

1056 
Origin,  i  9,  1057 
Personal  property,  ig,  1060 
Scintilla  juris,  ig,  1067 
Statute  of,  19,  1060;  27,909 

See  Charities;  Perpetuities; 
Powers;  Remainders  and  Ex- 
ecutory Interests. 

See  generally,  Trusts  and  Trustees. 

Aim  and  purport,  ig,  1060 

Annuities,  i  g ,  1062 

Bargain  and  sale,  ig,  1074 

Cestui  que  use,  ig,  1062 

Cestui  que  use  distinct  from  the  feofTee, 
ig,  1062 
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USES— Co»!!'rf 
Statute  ot—Confd 

Cestui  que  use  not  in  esse,  i  9,  1063 

Commons,  19,  1062 

Contingent  interest,  ig,  1064 

Contingent  remainders,  19,  1064 

Contingent  uses,  2  7,  912 

Corporations,  19,  1062 

Deed  of  bargain  and  sale,  19,  1064 

Definition,  27,  909 

EfTect  of  Statute,  ig,  1066         ' 
Construction,  19,  1066 
Conveyance  of  fee  in  futuro,  i  g,  1066 
Conveyance  of  legal  estates,  i  9,  1066 
Devise  of  estates  executed,  19,1067 
Devolution,  19,  1066 
Scintilla  juris,  19,  1067 
Transmission  of  seisin,  19,  1067 
Use  upon  a  use,  ig,  1066 

Estate  of  the  person  seised,  i  g,  1062 

Greater  estate  than  grantor  may  law- 
fully convey,  ig,  1065 

In  United  States,  27,  913 
Generally,  27,  913 
In  Alabama,  27,  914 
In  Connecticut,  27,  914 
In  Georgia,  27,  914 
In  Illinois,  27,  914 
In  Indiana,  27,  914 
In  Iowa,  27,  914 
In  Kansas,  27,  914 
In  Maine,  27,  914 
In  Maryland,  27,  914 
In  Massachusetts,  27,  914 
In  Michigan,  27,915 
In  Missouri,  27,  914 
In  New  Hampshire,  27,  914 
In  New  Jersey,  27,  914 
In  New  York,  27,  915 
In  North  Carolina,  27,  914 
In  Ohio,  27,  914,  915 
In  Pennsylvania,  27,  914 
In  Rhode  Island,  27,  914,  915 
In  South  Carolina,  27,  914 
In  Tennessee,  27,  914,  915 
In  Vermont,  27,  914,  915 
In  Virginia,  27,  914 
In  Wisconsin,  27,  915 

Jurisdiction  of  court  of  chancery,  1 9, 
io6o 

Kinds  of  uses,  27,  911 

Modes  of  conveyancing,  19,  1074 

Modes  of  Conveyancing  Under  tlie  Stat- 
ute,  19,  1068 
Bargain  and  sale,  19,  1068 
Covenant  to  stand  seised,  19,  1069 
Feoffee  to  uses,  19,  1069 
Fine  and  recovery,  i  9 ,  1069 
Interpretation    of    the  statute,     1 9 

1066 
Lease  and  release,  ig,  1069 
Notoriety  in  creation,  ig,  1068 
Retention  of  rules  in  the  creation  and 
transfer  of  equitable  interest,  i  g , 
1066 
Statutory  grant,  19,  1069 
Valuable  consideration,  ig,  106S 


Origin,  27,  909 

Person  seised  of  the  use,  19,  1062 
Present  possession,  19,  1063 
Property  embraced  by  the  statute,  19, 

1061 
Property  in  which   seisin  and   posses- 
sion can  exist   separately,  19,  1061, 

1062 
Purposes    expressed    in    statute,     19, 

1061 
Requisites  of  the  statute,  19,  1062 
Resulting  uses,  2  7,  912 
Revocable  uses,  27,  912 
Shifting  uses,  27,  911 
Springing  uses,  27,  911 
The  statute,  27,  910 
Transfer  of  contingent  future  interest, 

I  9,  1064 
United  by  the  statute,  19,  1061 
Use  in  esse,  i  9,  1063 
Uses  Unexecuted,  27,  912 

Act  or  duty  to  be  performed,  27,  913 

Chattel  interests  in  land,  27,  913 

Examples,  27,  912,  913 

In  general,  27,  912 

Terms  of  act,  27,  912 
Ways,  19,  1062 
When  the  statute  applicable,  27,  910, 

911 
Whether  entire  abolition  of  uses  was 

aimed  at,  19,  1061 
Superstitious  uses,  3,  130 
Use  upon  a  use,  19,  1066 
Ways,  I  9,  1062 
USUAL,  27,915 

Usual  and  customary,  27,  915 
Usual  course  of  business,  27,  915 
Uusual  medical  attendant,  13,637;  27, 

915 
Usual  place  of  business,  27,  915 
Usual  place  of  residence,  22, 149, 150, 153 
Usual  stopping  place,  ig,  908,  909;  27, 

USUA^CE,  27,916 
USUFRUCTUARY,  27,916 
USURPED  POWER,  27,  916 
USURPER,  19,396;  27,916 
USURY,  27,917 
See  Interest. 
Accommodation  paptrs,  see  infra.  Bills 

AND  Notes. 
Affirmance  by  principal  of  loan,  i,  435 
Agent's  Commissions,  27,  1003 

Bonus  added  to  interest,  27,  1009 
Borrower's  Agent,  27,  1003 
Actual  services,  27,  1003 
Bona  fide  agreement,  27,  1003 
Commissions  shared  with  lender,  2  7, 

1004 
Examples,  27,  1003,  1004 
In  general,  27,  1003 
Lender  cognizant  of  the  agreement, 
27,  1003 
Contracts  wltb  Commission  Merchants, 
27,  lOIO 

Advances    upon    credit  of  consign- 
ments, 27,  1010 
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Compensation  for  selling,  27,  loio 

Examples,  27,  1010-1012 

Failure   to  make  consignments,   27, 

lOII 

In  general,  27,  loio 
Usury  on  advances,  27,  loio,  ion 
lender's  Agent,  27,  1004 

Agency    concealed    from    borrower, 

27,  1009 
Agent    extorting    commission,     27, 

1007 
Authority  of  agent,  27,  1007 
Commission  or  bonus  taken  by  lend- 
er, 27,  lOoS 
Examples,  27,  1004-1009 
Exorbitance  of  charge,  27,  1008 
Fair  and  reasonable  compensation, 

27,  1006 
General  authority  to  agent,  27,  1007 
In  general,  27,  1004 
Knowledge  of  lender    essential,  27, 

1004 
Middlemen,  27,  1005 
Parol  evidence,  27,  1006 
Presumption  of  lender's  knowledge, 

2  7,  1007 
Whether  agreement  can  be  enforced, 
2  7 ,  1006 
Ratification  of  agent's  act,  27,  1009 
Agreement  for  attorney'' s  fees,  see  infra. 

Attorney  and  Client. 
.Agreement  for  Repayment,  27,  922,  930 
Annuities,  27,  924 
Bottomry,' 2  7,  924 
Chance  of  profit,  27,  924 
Death  or  insolvency,  27,  924 
Examples,  27,  922-924 
Express  agreement,  27,  922,  923 
In  general,  27,  922 
Payment  in  money,  27,  924 
Payment  in  property,  27,  924 
Payment  in  services,  27,  924 
Post  obit,  27,  924 

Unlawful  interest  must  be  agreed  upon, 
27,  930 
Agreements  to  pay  taxes,  27,  1015 
Amendment  of  statutes,  27,  937 
Annuities,  2  7 ,  1018 

Device  to  avoid  statutes,  27,  1018,  1019 
Examples,  27,  1018,  1019 
In  good  faith,  27,  1018 
Secured  by  mortgage,  27,  1019 
^Application  of  Fajmients,  i  8 ,  241,  246 ;  2  7, 
961,  963 

In  general,  27,  963 
Interest  forfeited,  27,  963 
Limitation  of  actions,  27,  964 
Assignee  for  benefit  of  creditor,  27,  955, 

962 
Assignee  in  bankruptcy,  27,  955,  962 
Assurances,  27,  933 
At  common  law,  27,  919 
Attorney  and  Client,  27,  1012 

Costs  of  attorney's  fees  to  be  paid  by 

debtor,  27,  1012 
Examples,  27,  1012,  1013 
In  general,  27,  1012 
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Mortgages,  27,  1012 
Stipulation  that  debtor  shall  pay  attor- 
ney's fees,  27,  1012 
Trust  deeds,  27,  1012 
Bank  act,  2  7 ,  933 
Bankruptcy,  27,  955,  962 
Banks  and  Banking,  2 ,  92  ;  27,  934 
See  infra,  National  Banks. 
Discount,  see  infra.  Bills  and  Notes. 
Bills  and  Notes,  27,  945,  976 
Accommodation  Paper,  2  7 ,  986 

Examples,  27,  986-989 

In  general,  27,  986 

Innocent  purchasers,  27,  986,  987 

Knowledge,  27,  986 
Action  on  distinct  obligation,  27,  978 
Discounts,  2  7 ,  989 

Charter  provisions,  27,  989 

Days  of  grace,  27,  989 

Examples,  27,  989,  990 

In  general,  27,  989 
Drawing  instrument  for  larger  amount 

than  debt,  27,  977 
Estoppel,  27,  957 

Representations  of  debtor,  27,  958 

Sale   of   accommodation  paper,   27, 

958 
Subsequent  promises,  27,  957 
Exchange,  27,  978 

Actual   difference   of   exchange,  27, 

979,  980 
Agreement  for  exchange,  27,  978 
Current   rate  of   exchange   between 

two  places,  2  7 ,  978 
Device  to  cover  usury,  27,  979 
Foreign  exchange,  27,  979 
In  general,  27,  978 
Good  faith  of  party   making  sale,  27, 

977 
In  general,  27,  976 
Innocent  Purcliasers,  2  7 ,  982 

Accommodation  paper,  27,  986-988 

Burden  of  proof,  27,  985 

English  statute,  27,  982 

Examples,.  27,  982-986 

Holder   of   usurious    mortgage,   27, 

984 
In  general,  27,  982 
Instrument  wholly  void  in  its  incep- 
tion, 27,  982 
New  obligation,  27,  985 
Paper  voidable  merely,  2  7 ,  984 
Representations  of  maker,  2  7 ,  9S3 
Statutes    protecting  bona   fide   pur- 
chasers, 2  7,  985 
Renewal  Notes,  16,  177 

Credit  for  interest  paid   from  begin- 
ning, 16,  178  ^ 
In  general,  16,  178 
Limitation  inapplicable  to  defense  of 

usury,  16,  178 
Set-oflf  of  interest  on  prior  notes,  16, 

178 
Without  additional  usury,  16,  178 
Sale  for  less  than  face  value,  27,  976 
Sale  of  bonds,  27,  976 
Taking  separate  notes,  27,  978 
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Bills  and  Notes — Cont'd 
Usury  Between  Indorser  and  Indorsee, 
27,980 

Bona  fide  purchaser,  2  7 ,  980 
Examples,  27,  980-982 
Immediate  parties  to  usury,  27,  9S0 
In  general,  27,  980 
Right  of  innocent  indorsee  to  recover 

against  prior  parties,  27,  g8i 
Whether    indorsee    can    recover 
against  prior  parties,  27,  980 
Who  may  take  advantage  of  usury,  2  7 , 

950.  957 
Sana  fide  purchaser,   see  infra,  Bills 

AND  Notes. 
Bonus,  27, 1009 
"  Borrower,"  2,  481  ;  27,  963 
Bottomry,  2,486;  27,  1020 
Broker's      commissions,     see      infra. 

Agent's  Commissions. 
Building  and  Loan  Associations,  2 ,  628 
Mortgages,  15,  766 

Agent's  commission,  15,  770 
Borrower  not  a  member,  1 5 ,  766,  770 
Examples,  i  5,  770 
Impositions  and  fines,  1 5 ,  770 
Period  shorter  than  a  year,  15,  770 
Plea  of,  2,  613 
Rights  of   borrower  in   case  df  usury, 

2,613 
Setting   up   the   claim  of   usury   after 

judgment,  2,  613 
What  charges  are  deemed  usurious,  2, 

613 

Whether  the  premium  is  usurious,  2, 
611 
Burden  of  proof ,  27,  1045 
Chattel   mortgage   given   upon  usurious 

consideration,  3,  189 
Commission  MerchantB,  27,  loio 

Advances  upon  credit  of  consignments, 
27,  lOIO 

Compensation  for  selling,  27,  loio 

Examples,  27,  1010-1012 

Failure  to  make  consignments,  27,  loii 

In  general,  27,  loio 

Usury  on  advances,  27,  loio,  loii 
Commissions,  2  7 ,  1008 

See  infra.  Agent's  Commissions. 
Compensation  added  to  interest,  27,  933 
Compensation  for  use  of  credit,  27,  1015 
Compound  interest,  27,  998 
Conflict  of  Laws,  3,  55°;  27,  97i 

Accommodation  papers,  27,  975 

Contract  made  and  to  be  performed  in 
one  state  secured  by  mortgage  in  an- 
other, 3,  350;  27,  974 

Contract  payable  elsewhere,  27,  972- 

974 

Discount,  3,  550;  27,  975 

Evidence  of  debt  made  payable  in  an- 
other state,  2  7 ,  972 

Good  faith  of  parties  having  contract 
payable  in  another  state,  27,  972 

Higher  rate  of  interest  in  another  state, 
27,972 

1012 


Judicial  notice  of  foreign  laws,  27,  976 
Location  of  security,  27,  975 
No  place  of  payment  specified,  27,  974 
Presumption  that   foreign  statutes  are 

the  same  as  local,  27,  976 
Whether  contract  is  usurious,  27,  971 
Construction   of   exemption   from  usury- 
law,  4,  215 
Construction  of  Statutes,  1,319;  27,  935 
"Borrower,"  2,  481;  27,  936 
Accommodation  parties,  27,  936 
Assignee  for  benefit  of  creditors,  2  7, 

936 
Examples,  27,  936 
In  New  York,  27,  936 
Mortgagor's  grantee,  27,  936 
Personal  representatives,  27,  936 
Effect  of  amendments,  27,  937 
Effect  of  constitutional  provisions,  27, 

935 
Effect  of  Repeal,  2  7 ,  937 
Accrued  rights,  2  7 ,  938 
Constitutionality  of  law,  27,937 
Contract  declared  to  be  void,  27,937 
Examples,  27,  937-939 
Reduction  of  penalty,  27,  939 
Remedy,  2  7 ,  938 

Securities  given  after  repeal,  27,  938 
Validating  and  confirming  contracts, 

27,938 

Extra-territorial  effect,  27,  936 

In  general,  27,  935 

Retroactive  effect,  27,  927 

Validity  of  principal  debt,  a  7 ,  935 

Void,  27,  93S 
Contingency,  27,  922 

Annuity,  27,  924 

Bottomry,  27,924 

Death  or  insolvency,  27,  924 

Disregarding  contingencies,  27,  922 

Effect  of  contingency,  27,  922 

Examples,  27,  923,924 

In  general,  27,  922' 

Insufficient  contingencies,  27,  922 

Post  obit,  2  7 ,  924 

What  are  contingencies,  2  7,  922 
Contract  necessary,  27,  931 
Corporations,  27,  1029 

Examples,  27,  1029-1031 

Indicted  and  punished,  27,  1029 

In  general,  27,  1029 

Statutes,  27,  1030 

Subject  to  laws,  27,  1029 

Usury  as  defense,  27,  1030,  1031 
Corruft  intent,  see  infra.  Intent. 
Counterclaim,  22,  379 
Credit 

Compensation  for  use  of,  27,  1015 
Creditors,  see   infra.  Who  May  Take 

Advantage  op  Usury. 
Criminal  Offense,  2  7 ,  939 

American  statutes,  27,  940 

Contents  of  indictment,  27,  940 

Evidence,  2  7,  940 

Kind  of  money  taken,  27,  941 

Whether  indictable  at  common  law,  a  7, 
939 
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Defense  of 

After  judgment  by  default,  5,  496«'' 
Definition,  27,  918 

Depreciated  Currency  and  Funds,  2  7 ,  looi 
As  a  device  to  evade  usury,  2  7 ,  looi 
Examples,  27,  1 001-1003 
In  general,  27,  lOOi 
Intent,  27,  looi 
Privilege  to  pay  in  the   same  kind  of 

funds,  27,  1002 
Slight  depreciation,  27,  looi 
Discount,  see  infra.  Bills  and  Notes. 
Notice,  see  infra,  Bills  and  Notes. 
Double  recovery,  27,  934 
Iffect  of  Usury 

As  to  Debt  Originally  Valid,  27,  946 
Change  in  form  of  valid  debt,  27, 

948 
Enforcement  of  original  obligation, 

27,946,947 

Examples,  27,947-949 

In  general,  27,  946 

Recovery  of    original    debt  in   the 
same  action,  27,  948,  949 

Subsequent  usurious  agreement,  27, 
946 

Transfer  of  new  obligation,  27,  947 

Usurious  agreement  to  extend  time 
of  payment,  27,  948 

Validity  of  debt,  27,  946 

Where  debtor's  plea  of  usury  is  sus- 
tained, 27,  948 
As  to  executed  contracts,  2  7 ,  949 
As  to  Interest,  2  7 ,  942 

Examples,  2  7 ,  942,  943 

Forfeiture,  27,  942,  943 

In  general,  27,942 
As  to  principal,  27,  943 
As  to  Securities,  27,943 

As  to  conveyance,  2  7 ,  945 

Examples,  27,  943-946 

Homestead   and    exemption    rights, 

27,945 
In  general,  2  7 ,  943 
Innocent  third  party,  27,  946 
Mortgagee  purchaser  at  foreclosure 

sale,  27,  946 
Mortgages,  27,  943 
Negotiable  paper,  27,  945 
Where  same  security  includes  both 
usurious  and  valid  debts,  27,  944 
In  equity,  23,  411 ;   27,  1035 
Elements,  27,920 

See  infra.  Agreement  for  Repay- 
ment ;     Contingency ;    Intent  ; 
Loan  or  Forbearance;  Unlaw- 
ful Interest  Must  be  Agreed 
Upon. 
Enforcement  in  equity,  23,  411;  27,  1035 
English  statutes,  27,  919 
Equitable  Relief,  23,  411;  27,  1035 

Debt  and  Interest  Must  Be  Tendered,  2  7 , 
1037 

Bringing  into  court,  27,  1039 
Examples,  27,  1037-1039 
In  general,  27,  1037 
Injunction,  27,  1039 
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Principal  without  interest,  27,  139 

Relief  refused,  27,  1037 

Statute  declaring  contract  void,  27, 
1038 

Statute  forfeiting  all  interest,  2  7 ,  1038 

Statutes,  27,  1038,  1039 
Enforcement  of  usurious  contracts,  27, 

1040 
Enjoining  sale,  27,  1036 
In  general,  27,  1035 
Oppressive  contracts,  27,  1036 
Recovery  of  usurious   payments,   27, 

1039 
Remedy  at  law,  27,  1035 
Void  contract,  27,  1036 
Estoppel,  27,  957 

Accommodation  paper,  27,  958 
Agreement  that  debtor  will  not  take 

advantage  of  usury  statutes,  27,  957 
As  between  original  parties,  27,  957 
As  to  third  parties,  27,  957 
By  conduct,  27,  958 
Certificate  that  paper  is  subject  to  no 

defenses,  27,  958 
Inducing   innocent  party   to   purchase 

usurious  security,  27,  957 
Purging  of  usury,  27,  957 
Subsequent  promise  to  pay  the  debt, 

2  7,957 
Evidence 

Parol  evidence,  27,  1047 

Presumptions,  27,  1046 

Sufficiency  of  evidence,  27,  1046 
Exchange  of  securities,  2  7 ,  1028 
Exemption,  27,  945 
Expenses  Incurred  by  Lender,  27,  1013 

Collecting  ready  money,  27,  1014 

Examination  of  securities,  27,  1014 

Examples,  27,  1013-1015 

In  general,  27,  1013 

Journey,  27,  1014 

Jury,  27,  1014 

Labor  or  services  at  the  instance  of 
borrower,  27,  1013 

Services,  27,  1013 

What  charges  allowable,  27,  1014 
Forbearance,  see  infra,  Loan  or  For- 
bearance. 
Foreign  corporations,  8,  334 
History,  27,  919 
Homestead,  27,945 
Incumbrances,    see    infra.    Who    May 

Take  Advantage  of  Usury. 
Indemnifying  creditor  from  loss,  27,  1051 
Indictment,  27,  940 
Indorsers,  27,  950 
Injunction 

Mortgage,  10,  815 
Injunction  to  enforce  usurious  contract, 

10,938 
Instruction,  examples   of,   11,   267,269, 

271,  273 
Insurance 

As  a  condition  of  the  loan,  27,  1021 
Intent,  27,  925' 

See  infra,  Mistake. 

Borrower's  deliberate  assent,  2  7 ,  926 
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Intent — Confd 

Corrupt  intent  necessary,  27,  925 

Examples,  27,  925-929 

Paying  borrower  through  mistake,  27, 

929 
fViolation  of  law,  27,  926 
What  constitutes  intent,  27,  926 
Whether  intent  must  be  mutual,  27, 
926,  927 

Interest,  see  infra,  Stipulations  Con- 
cerning Interest. 
Disguised  as  wages,  27,  1049 
Effect  of  Usury,  2  7 ,  942 
Examples,  27,942,  943 
Executory  contracts,  27,  942 
Forfeiture,  27,  942,  943 
In  general,  27,  942 
Must  be  agreed  upon,  27,  924,  930 

Interrogatories,  1 1 ,  533 

Judgment 

Equitable  relief  against,  12,  146 

Judgments  Tainted  with  Usury,  27,  1032 
As  to  other  creditors,  27,  1035 
Collusion,  27,  1034 
Court  of  equity,  27,  1033 
Examples,  27,  1032-1034 
In  general,  27,  1032 
Judgments  by  confession,  27,  1034 
Neglect  to  put  in  defense  of  usury,  27, 

1032 
Payment  of  amount  due  with  legal  in- 
terest, 27,  1033 
Recovery  back,  27,  1033 
Unconscionable  defense,  27,  1032 
Usury  paid  under  a  judgment  of  law, 
27.  1033 

Judicial  Notice 

Foreign  laws,  27,  976 

Landlord  and  Tenant,  27,  1017 

Attempt  to  disguise  usury,  27,  1017 
Examples,  27,  1017,  1018 
Usurious  agreements,  27,  1018 
Valid  transactions,  27,  1018 

Laws   impairing  the  obligation   of  con- 
tracts, 3,  752 

Limitation  of  Actions,  13,  726;  27,  962 
Application  of  payments,  27,964 

Loan  of  chattels,  27,  1027 

Loan  or  Forbearance,  27,  920 

Essential  elements  of  usury,  27,  920 
Extension  of  time  to  sureties,  2  7 ,  921 
Forbearance,  27,922 
Form  of  contract,  2  7 ,  922 
In  general,  27,  920 
Statements  of  the  rule,  27,  920 
Transactions  other    than    loans,    27, 

921 
Wagers,  27,  921 

Loans,  27,  1027 
Chattels,  27,  1027 
Exchange  of  securities,  27,  1028 
United  States  bonds,  27,  1027 
Use  of  cattle,  27,  1027 

Maturity 

Agreement    for      greater     rate     after 
maturity^  27,  994 
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Mistake,  27,  929,  970 

Clerical  mistakes,  27,  970 

Error  in  computation  of  interest,  27, 
971 

Examples,  27,  970,  971 

No  agreement  for  usur3',  27,  970 

Question  of  law  or  fact,  27,  971 
Mortgages,  8,  230;  15,  764;  27,  930,  943, 

946 

Agreement  to  extend  time  of  payment, 

15,770 
Assignment,  15,863 
As    to    "zvho    may    take    advantage  of 

usury,  see  infra.  Who    May  Take/ 

Advantage  of  Usury. 
Attorney's  fees,  15,769;  27,  1012 
BuUdlng    and    Loan    Associations,    1 5 , 

766-770 

Agent's  commission,  15,  770 

Borrower  not  a  member,  1 5 ,  766,  770^ 

Examples,  15,  770 

Impositions  and  fines,  15,  770 

Period  shorter  than  a  j'ear,  i  5 ,  770 
Compound  interest,  15,  770 
Defense  of  usury  after  foreclosure  sale, 

8,  230;  15,771 
Devices,  i  5 ,  765 
Estoppel   against    setting  up   defense, 

15,771 

Examples     of      mortgages     held     not 
usurious,  I  5 ,  768,  769 

Examples  of  usury,  i  5 ,  765-768 

Forfeiture  of  entire  interest,  i  5,  765 

Forfeiture  of  excess,  15,  764 

No  usury  laws,  i  5,  765 

Preexisting  debt,  1 5 ,  766 

Purchaser  of  land  subject   to  a  mort- 
gage, I  5,  836 

Redemption,  20,  622 

Statutory  provisions,  1 5 ,  764,  765 

Void  in  part  and  valid  in  part,  15,  765 

What  Constitutes  Usury,  i  5,  765-768 
Building  and  loan  association,  15,766. 
Devises,  i  5,  765 
Discount,  1 5  ,  766 
Disguise  and  concealment,  15,  765 
Examples,  15,  765-768 
Intent,  15,  765 

Mortgages  sold  at  a  discount,  15,  766- 
Preexisting  debt  tainted   \>\-   usury, 
1 5 .  766 

Whether  contract  void,  i  5,  764 

Whether  it    works   forfeiture   of  con- 
tract, 15,  764 

Who  may  assail  the  invalidity  of  the 
mortgage,  1 5 ,  77° 
Municipal  securities,  15,  1223;  27,  1029 
National  Banks,  27,  934,  1031 

Addition  of  current  rate  of  exchange, 
16.  173 

Current  rate  of  exchange,  16,  173 

Discount 

Forfeiture  of  entire  interest,  16, 174 
Limitation  of  action,  16,  177 

Examples,  16,  173 

In  general,  16,  172;  27,  1031 

Legal  rate  where,  no  state  rate,  16,  173. 
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Limitation  of  Action 

Defense  of  usury,  i6,  178 
Reserved  by  way  of  discount,  16,  177 
"Transaction,"  16,  177 
When  limitation  begins  to  run,  16, 
177 
Penalty  for  Taking  Excessive  Interest, 
16,  174 

Forfeiture  of  Entire  Interest,  16,  174 
Action  in  state  court,  16,  175 
After  maturity,   16,174 
Counterclaim,  16,  175 
Discount  of  note,  i  6,  174 
Enforcement  of  contract  by  judicial 

process,  i  6,  175 
Interest  reserved,  i  6,  175 
Set-oflf,  16,  175 
United  States  court,  16,  175 
Jurisdiction  of  state  courts,  16,  174 
Prescribed  by  statute,  16,  174 
Recovery  back  of  double  interest, 

16,174 
Recovery  of  Double  Interest,  16,  176 
Action,  16,  176 
Assignee,  16,  177 
Judgment  creditor,  16,  177 
Jurisdiction  of  state  courts,  16, 

177 
Legal  representative,  16,  177 
Time  to  commence,  16,  177 
When  limitation  begins  to  run, 

16,  177 
Who  may  bring,  16,  176 
Counterclaim,  16,  176 
Discount  of  paper  of  other  parties, 

16,  176 
Examples,  16,  176 
Form  of  procedure,  16,  176 
How  computed,  16,  176 
Knowledge,  16,  176 
Remedy,  i  6,  176 
Set-off,  16,  176 
Where  principal  is  not  paid,   16, 

176 
Whether  the  bank  may  set  off  a 
judgment,  16,  176 
Whether  contract  is  void,  16,  174 
Power  of  congress,  i  6,  173 
Recovery  of  payments  of   usury,   27, 

961 
Renewal  Notes,  1 6, 177 

Credit  for  interest  paid  from  begin- 
ning, 16,  178 
In  general,  16,  178 
Limitation  inapplicable  to  defense  of 

usury,  16,  178 
Set-off  of  interest  on  prior  notes,  16, 

178 
Without  additional  usury,  15,  178 
Set- Off  and  Counterclaim 
Action  on  note,  16,  175 
Double  interest,  16,  176 
Special  state  rate,  16,  173 
State  banks  of  issue,  16,  172 
State  laws  making  usury  criminal,  27, 

1031 
State  rate  followed,  16,  172 
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What  rate,   16,  172 

Where  state  laws  superseded,  16,  173 

Whether  contract  of  debt  is  void,  16, 
174 
Open  and  close,  17,  201,  203 
Parol  evidence,  2  7 ,  1047 
PartnersMp,  17,  1228;  27,  1016 

Examples,  27,  1016,  1017 

In  general,  27,  iot6 

Overdrafts,  27,  1016 

Relation  of  debtor  and  creditor,  27, 
1016,  1017 

Share  of  profits,  27,  1017 
Payment  of  the  debt  and  lawful  interest, 

23,  4" 
Payments,   see    infra,   Application  of 
Payments;  Recovery  of  Payments 
OF  Usury. 
In  advance,  see  infra.  Stipulations 

Concerning  Interest. 
In  commodities  of  fluctuating  values, 

27,  102S 
Penalty,  see  infra,  National  Banks. 
Actions  for,  27,  941 

Before  usury  is   actually   paid,  27, 
941 

Defenses,  27,  942 

Examples,  27,  941,  942 

In  general,  27,  941 

Payment,  27,  941 

Pleading,  27,  942 

Repeal  of  statute,  27,  942 

Under  English  statute,  27,941 
Change  of  penalties,  27,  938,  939 
Personal  nature  of  defense,  see  infra. 
Who    May   Take   Advantage   of 
Usury. 
Pleading,  27,  1040 

Amount  of  usury  paid,  27,  1042 
Averments  in  plea,  2  7 ,  1042 
Construction  of  pleading,  27,  1043 
Corrupt  or  usurious  intent,  27,  1042 
Date  of  original  loan,  27,  1042 
Defective  pleas,  27,  1041 
Demurrer,  27,  1044 
Examples,  27,  1042-1044 
Facts  pleaded,  27,  1043 
General  issue,  27,  1044 
In  Equity,  27,  1044 

Amendment,  27,  1045 

Examples,  27,  1044,  1045 

In  general,  27,  1044 
In  general,  27,  1040 
Necessity'  of  special  plea,  27,  1040 
Plea  in  bar,  27,  1041 
Replication,  27,  1042 
Requirements  of  plea,  27,  1040 
Sufficient  pleas,  27,  1041 
Verification,  27,  1041 
Post  Obits,  27,  1019 

See  also  Catching  Bargains;  Un- 
conscionable Bargains. 
Equitable  relief,  2  7 ,  1020 
In  general,  27,  1019 
Principal,  2  7 ,  943 

As  to  debt  originally  valid,  see  infra. 

Effect  of  Usury. 
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USURY— Co«i('rf 
Prior   date,   see    infra.    Stipulations 

Concerning  Interest. 
Profits  in  a  business  as  interest,  i  7,  852 
Purging  Usury,  2  7 ,  964 

See    infra.   Substituted    and    Re- 
newed Contracts. 
Abandonment  of  usurious  contract,  27, 

964 
Consent  of  debtor  indispensable,  2  7 ,  967 
Contract  wholly  void  in  its  inception, 

27,  967 
Examples,  27,  964-967 
How  creditor  alone  may  purge  usury, 

2  7,  967 
In  general,  27,  964 
Knowledge  of  debtor,  27,  965 
New  promise,  2  7, 965 
Promise  by  new  party,  27,  966 
Reconveyance,  2  7 ,  966 
Restoration  of  usury  paid,  27,  965 
Separation  of  usury,  27,  965 
Subterfuge,  27,  966 
What  constitutes  purgation,  27,  964 
Where  no   usury  has  been   paid,   27, 
966 
Questions  of  Law  and  Fact,  ig,  658;  27, 
1047 

Intent,  19,  659 
Province  of  court,  i  9 ,  658 
Province  of  jury,  19,  659 
Terms  of  instrument,  i  9,  658 
Usury,  19,659 
Reasonable  doubt,  ig,  1089 
Kecovery  of  Payments  of  Usury,  2  7 ,  958 
By  Debtor,  2  7 ,  958 

Absolute  conveyance,  27,  g6i 
Application  of  payment,  27,  961 
Assumpsit,  2  7 ,  959 
In  general,  27,  958 
In  pari  delicto,  27,  959 
Judgments,  27,959 
Jurisdiction  of  equity,  27,  962 
Limitation  of  Actions,  27,  962 
Examples,  27,  962 
In  general,  27,  962 
When   statute   begins  to  run,  27, 
962 
National  bank  act,  27,  961 
Payments  by  third  party,  27,  960 
Payment  to  innocent  purchaser,  27, 

960 
Payment  to  purchaser,  27,  961 
Recoupment,  27,961. 
Set-ofT,  27,  961 

States  not  allowing  recovery,  27,  960 
By  Third  Parties,  2  7 ,  962 
,  Assignee  for  benefit  of  creditors,  27, 

962 
Assignee  in  bankruptcy,  27,  962 
General  rules,  2  7 ,  962 
Judgment  creditors  27,  963 
Surety,  27,  963 
Equity, '2  7,  1039 
Redemption  of  mortgage,  20,  622 
Renewal,  see  infra,  Substituted  and 
Renewed  Contracts. 
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Rents,  27,  1017 

Attempt  to  disguise  usury,  27,  1017 

Examples,  27,1017,  1018 

Usurious  agreements,  27,  1018 

Valid  transactions,  27,  1018 
Repayment,     see     infra.    Agreement 

FOR  Repayment. 
Repeal  of  statutes,  27,  937 
Roivletfs    tables,   see   infra.    Stipula- 
tions Concerning  Interest'. 
Sale  as  Cover  for  Usury,  27,  1021 

Bona  fide  sales,  27,  1022 

Burden  of  proof,  27,  1027 

Exorbitant  price,  27,  1025 

Fair  price,  27,  1026 

In  general,  27,  1021 
■    Presumption  of  usury,  27,  1021 

Prior  application  for  the  loan,  27,  1023 

Question  for  the  jury,  27,  1026 

Rescission  and  new  sale,  27,  1022 

Sale  as  condition  of  loan,  27, 1023-1025 

Sales  to  creditors,  27,  1026 
Securities,  27,  943 

As  to  conveyance,  27,  945 

Examples,  27,  943-946 

Homestead  and  exemption  of  rights, 

27,  945 
In  general,  27,943 
Innocent  third  part}',  27,  946 
Mortgagee    purchaser    at    foreclosure 

sale,  27,  946 
Mortgages,  27,  943 
Negotiable  paper,  2  7 ,  945 
Where    same    security  includes   both 

usurious  and  valid  debts,  27,  944 
Set-OfT,  22,  244,  257;   27,  961 

Counterclaim,  22,  379 
Statutes,  27,  929 

See    infra.    Construction    of 

Statutes. 
Agreement  essential  to  forfeiture,  27, 

930 
Agreement  in  writing,  27,  934 
Assurances,  27,  933 
Bank  act,  27,  933 
Chartered  banks,  27,  934 
Compensation   added   to  interest,  27, 

933 
Contract  necessary,  27,  931 
Discounting,  27,  934 
Double  recovery,  27,  934 
Forfeiture  to  school  funds,  27,931,934 
In  Alabama,  27,  929 
In  Arizona,  27,  929 
In  Arkansas,  27,  929 
In  California,  27,  929 
In  Colorado,  27,  929 
In  Connecticut,  27,  929 
In  Delaware,  27,  930 
In  District  of  Columbia,  27,  930 
In  Florida,  2  7 ,  930 
In  Georgia,  27,  930 
In  Idaho,  27,  930 
In  Illinois,  27,  930 
In  Indiana,  27,  930 
In  Iowa,  27,  931 
In  Kansas,  27,  931 
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In  Kentucky,  27,  931 

In  Louisiana,  27,  931 

In  Maine,  2  7,  931 

In  Maryland,  27,  931 

In  Massachusetts,  27,  931 

In  Michigan,  27,  932 

In  Minnesota,  27,932 

In  Mississippi,  27,  932 

In  Missouri,  27,  932 

In  Montana,  27,932 

In  Nebraska,  27,  932 

In  Nevada,  27,  932 

In  New  Hampshire,  27,  932 

In  New  Jersey,  27,  932 

In  New  Mexico,  27,  932 

In  New  York,  27,  932,  933 

In  North  Carolina,  27,  933 

In  North  Dakota,  27,  933 

In  Ohio,  27,  934 

In  Oregon,  27,  934 

In  Pennsylvania,  2  7 ,  934 

In  Rhode  Island,  27,  934 

In  South  Dakota,  27,  934 

In  Texas,  27,  934 

In  Utah,  27,935 

In  Vermont,  27,  935 

In  Virginia,  27,  935 

In  Washington,  27,  935 

In  West  Virginia,  27,  935 

In  Wisconsin,  27,  935 

Mortgages,  2  7,93° 

National  banks,  27,  934 

Retroactive  eflFect,  2  7 ,  937 

Running  of  statute,  2  7 ,  933 

Treble  Recovery 

In  Wyoming,  27,935 
Statutory  actions  for  penalty,  see  infra. 

Penalty. 
Stipulations  Concerning  Interest,  27, 990 

Agreement  for  greater  rate  after  ma- 
turity, 27.994 

Interest  After  Maturity,  2  7 ,  994 
English  cases,  27,  995 
Examples,  2  7 ,  994-996 
Greater   rate   of   interest   after   ma- 
turity, 27,  994 
In  general,  27,  994 

Interest  as  Fart  of  Furcliaae  Price,  27, 

999 

Cash  sales,  27,  999 
Credit  sales,  27,  1000 
Examples,  27,  999,  1000 
In  general,  27,  999 
On  deferred  payments,  2  7 ,  999 
Usurious  devices,  27,  999 
Interest  from  Prior  Date,  27,  992 
Examples,  27,  992,  993 
Good   faith  of   transaction,  27,992, 

993 
In  general,  2  7 ,  992 
Whether   necessarily   usurious,    2  7 , 
992 
Interest  in  gold,  27,  997 
Interest  on  Interest,  2  7,  997 

Agreement  prior  to  default,  27,  998 
Agreement    subsequent   to   default, 
2  7 , 998 
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Examples,  2  7 ,  997, 998 

In  general,  2  7 ,  997 
Past  forbearance,  2  7 ,  996 
Payable  at  short  intervals,  27,  991 
Payable  In  Advance,  2  7,  990 

Discount,  27,  991 

Examples,  27,  990,  991 
Payable  monthly,  2  7 ,  992 
Payable  quarterly,  27,  992 
Rates  after  maturity  held  lawful,  27, 

995 
Use  of  Rowlett's  Tables,  2  7 ,  993 
In  general,  27,  993 
Statutes,  27,  994 
Whether  usurious,  27,  993 
Subsequent     incumbrances,     see     infra, 
Who    May    Take    Advantage    of 
Usury. 
Substituted  and  Renewed  Contracts,  2  7 ,  967 
See  infra.  Effect  of  Usury  ;  Purg- 
ing Usury. 
Examples,  27,  967-970 
In  general,  27,  967 
New  parties,  2  7 ,  969 
Qriginal  element  of  usury  remaining, 

27,967 
Original   obligation   free   from  usury, 

27,969 
Renewals  by  sureties  and  Indorsers,  2  7 , 

970 
To  creditor's  representatives,  27,  970 
Usurious  renewal,  27,  968 
SuretysMp,  27,  950 
Extension  of  Time  to  Principal  In  Consid- 
eration of  Payment  of  Usury,  24,  829 
Examples,  24,  829,  830 
In  general,  24,  829 
Payment  of  usury,  24,  829 
Promise  to  pay  usury  in  future,  24, 
829 
Extension  of  time  to  surety,  27,  921 
Payment  by  surety,  24,  783 
Recovery  of  usury  by  surety,  27,  963 
Taxes 

Agreement  to  pay,  27,  1015 
Transactions  held  not  usurious,  27,  1050 
Transactions  held  usurious,  2  7 ,  1048-1052 
Trust  Deeds 

Attorney's  fees,  27,  1012 
Trust  deeds  and  power  of  sale  mortgages, 

26,  968;   27,  943-946 
Ultra  vires,  27,  382 
Unlawful  Interest  Must  Be  Agreed  Upon, 

27>  924 

Elements  of  the  offense,  27,  924 
Implied  agreement,  27,  925 
Option  of  the  borrower,  27,  925 
Whether  agreement  must  be  absolute, 

27,  925 

Usages  and  Customs 

Usage  allowing  usury,  27,  800 

Wagers,  27,  921 

Wages 

Interest  disguised  as,  27,  1049 

Waiver,  28,  533 

Whether  "person"  includes  a  corpora- 
tion, I  8 ,  404 
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Who  May  Take  Advantage  of  Usury,  2  7 ,  949 
Assignee  for  the  benefit  of  creditors, 

27,  955 
Assignee  in  bankruptcy,  2  7 ,  955 
Creditors,  27,  954 

Assignee  in  bankruptcy,  27,  955 

Examples,  27,  954,  955 

In  general,  27,  954 

Insolvency,  27,  955 

Receiver,  27,  955 

Security  against  by  common  debtor, 

27,  9S4 
Defense  Personal  to  Debtor,  27,  949 

Accommodation  maker  and  indorser 
of  note,  27,950 

Dower  right,  27,  950 

Indorsers,  27,  950 

In  general,  27,  949 

Moral  duress,  27,  950 

Pari  delicto,  2  7 ,  949 

Sureties,  27,  950 
In  separate  transactions,  27,  955 
Strangers,  27,  956 
Subsequent  Incumbrancers,  27,  951 

Examples,  27,  951,  952 

In  general,  27,  951 

Notice  of  prior  lien,  27,  951 
Subsequent  Purchasers,  27,  952 

Assumption  clause,  27,  953,  953 

Covenants  of  warranty   against  in- 
cumbrances, 27,  953 

Deed  subject  to  mortgage,  2  7 ,  952 

Examples,  27,  952-954 

Grantee    of    mortgagor's    equity  of 
redemption,  27,  952 

In  general,  27,  952 

Title  revested  in  mortgagor,  2  7 ,  954 
Trustee,  27,955 
Usurer,  27,  951 
Usury  between  subsequent  parties,  27, 

95S 
Witnesses,  29,  591 

Bail  and  surety,  29,  591 
Parties  as  witnesses,  27,  1047 
UTMOST 

Utmost  care,  2,  733;  1 1,  62;  28,1 
UTTER,  28,1 

UTTERING,  see  Counterfeiting;  For- 
gery. 
Utterly  lost,  13,  1054 

VACANCY,  28,1 

See  Judge;  Justice  of  the  Peace. 

Fire  insurance,  see  Fire    Insurance  ; 
Public  Officers. 

Duration  of  Term  of  Person  Elected  to  Fill, 
1 9,  562« 

Examples,  ig,  562« 
In  general,  19,  562« 
Remainder  of  term,  1 9 ,  562« 
Until  next  election,  19,  562^ 

Officer  Holding  Over  Until  His  Successor 
Has  Qualified,  1 9,  5620 
Appointments  to  fill  vacancies,  1  g,  5620 
Constitutional  and  statutory  provisions, 
19,  562^ 


Death  of  successor  before  commence- 
ment of  term,  ig,  562? 
Executive  oflScers,  i  g ,  562/ 
Judicial  officers,  i  9,  562/ 
Legislative  officers,  i  9,  562/ 
Municipal  corporation  legislated  out  of 

existence,  ig,562y 
New  appointments,  ig,  562/ 
To  whom  the  right  applies,  1 9 ,  562^ 
When  the  right  ceases,  29,  5625' 
Whether  governor  may  appoint  upon 
expiration  of  public  office,  i  9,  562/ 
Repeal    of    law    by    which   office    was 

created,  i 9,  562^ 
Waiver,  1 1,340 

When  vacancies  shall  happen,  g,  302 
VACANCY   AND    NON-TENANCY,   see 

Fire  Insurance. 
VACANT,  28,  I 
See  Vacancy. 

Temporary  vacancy,  28,  4  , 

Vacant  lands,  28,  34 
Whether  a  newly  created  office  is,  28,2 
VACATE,  28,1 

VACATING  JUDGMENT,  see  Judgment. 
VACATING  SALE,  see  Judicial  Sales. 
VACATION,  28,34 
See  Judge. 
See  generally.  Term. 
Power  of  judge,  1 2 ,  297 
Prohibition,  ig,  281 
Beceivers 

Appointment  by  judge  during,  20,  94 
Appointment  during,  20,  64 
Removal,  20,  222 
Warrant  of  Attorney 

To  confess  judgment,  28,  689 
VACCINATION 

Schools,  2  1 ,  775 
VADIUM  MORTUUM,  15,  728;  28,  36 
VADIUM  VIVUM,  28,36 
VAGABOND,  28,36 

See  Vagrancy. 
VAGRANCY,  28,36 

See  House  of  Refuge  and  Correc- 
tion. 
See  generally.  Poor  and  Poor  Laws. 
Definition,  28,  36 

Desertion  of  wife  and  family,  28,  40 
Evidence,  28,  43 
Jurisdiction,  28,  37 
Misdemeanor,  28,  37 
Municipal  corporations,  15,  1190 
Notice  to  parent  or  guardian,  28,  43 
Procedure,  see  infra.  Evidence;  No- 
tice TO  Parent  or  Guardian  ;  The 
Commitment;  The  Complaint. 
Punishment,  28,  37 
Statutes,  28,  37 

Constitutionality,  28,  38 
Construction,  28,  37 
Jurisdiction,  2  8 ,  37 
Misdemeanor,  28,  37 
Punishment,  28,  37 
The  Commitment,  28,  42 
Conclusiveness,  28,  42 
Examples,  28,  42 
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In.  general,  2  8 ,  42 
Record,  28,  42 

What  commitment  must  state,  28,  42 
The  Complaint,  2  8 ,  40 
Allegations,  28,  40,  41 
Examples,  2  8,  40,  41 
Language  of  statute,  28,  41 
Particular  acts,  28,  40 
Time  when  offense  was  committed,  28, 

What  must  appear  in,  28,  40 
The  offense,  28,  39 
Tramps,  28,  37 

Visible  means  of  support,  28,  473 
What  constitutes,  2  8,  39 
VAGUE,  28,43 
VALIDITY,  7,818;  28,44 
VALUABLE,  28,44 
Article,  28,  44 
Mineral  deposits,  15,  520 
Papers,  28,  45 
Things,  2,713;   28,44 
VALUABLE  CONSIDERATION,  28,  45 
Marriage  as  a  consideration,  see  Mar- 
riage Settlements. 
VALUATION,  2  8,  46 
VALUE,  2,795;  28,46 
Burglary,  28,  47 
Code  pleading,  i  8,  500 
Emment  domain,  28,  47 
Exchangeable,  7,  116 
Full  cash  value,  28,  48 
Gaming,  28,  47 

Importing  valid  consideration,  28,  48 
Larceny,  28,  47 
Money  value,  i  5,  711 
Of  necessaries,  10,666 
Par  value,  i  7,  311 
Pleading,  i  8 ,  570 
What  are  articles  of  value,  2,  794 
VALUE  RECEIVED,  28,48 
VAPORS 
Nuisances,  1 6,  950 
General  rule,  i  6,  950 
Injury  must  be  substantial,  16,  951 
Usefulness  of  the  trade  or  manufacture, 
16,  951 
VARIANCE,  28,49 

See  Amendments  ;  Name. 
Arrest  of  judgment,  12,  147^ 
At  common  law,  28,  50 
Definition,  28,  49 

Effect  of  variance  in  particulars  not  ma- 
terial, 4,  843 
Embezzlement,  6,  506 
False  Pretenses,  7,  787 

Allegation  of  substance,  7,  788 

As   to  currency  in  which  money  was 

paid,  7,  789 
As  to  party  defrauded,  7 ,  790 
As  to  pretenses,  7,  788 
As  to  value,  7,  787 
Charge  of  loan  to  two,  proof  of  loan  to 

one,  7,  788 
Charge  of  obtaining  money,  and  proof 

of  obtaining  note,  7,  789 
Drafts,  7>  789 
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False  certificate  of  stock,  7,  788 

Necessity  of  proving  whole  pretenses 
charged,  7,  787 

Precise  words,  7 ,  789 

Pretense  proved  in  substance,  7,  788 

Representations  of  money  on  deposit, 
7,788 

Variance  as  to  amount  paid,  7,  789 

Variance  as  to  property,  7,  789 

Worthless  drafts,  7 ,  788 

Writings,  7,  790 
Forcible  entry  and  detainer,  8,  164 
Forgery,  8,  505,  516 

Date,  8,  520 

Examples,  8,  516-521 

Material  variance,  8,  516 

Misspelling  names,  8,517 

Misuse  of  name,  8,  517 

Promissory  notes,  8,  517 

Variance  in  name,  8,  516 
How  variance  between  declaration  and 

process  must  be  taken  advantage  of,  5 , 

In  actions  for  debt,  3,  176 
In  detinue,  5 ,  658 
Indictment,  see  Name;  Spelling. 
Necessity  of  Proving  as  Laid,  10,  556 

Adjective  allegation,  10,  557 

All  averments,  10,  556 

Assault  with  intent  to  murder,  10, 
560 

Color  of  animal,  10,  558 

Description  of  particular  offense,  i  o, 

5S9 
Description  of  written   instrument, 

1°,  559 
Descriptive  allegation,  10,  557 
Descriptive  matters,  10,  557 
Embezzlement  of  Isank   notes,    10, 

559 
Generallj',  10,  556 
General  rule  as  to  descriptive  mat- 
ters, I  o,  557 
Intention  as  laid,  10,  559 
Name  of  animal,  10,  558 
Name  of  corporation,  10,  557 
Name  of  person,  4,  843;   i  o,  557 
Neglect  of  providing  for  children, 

1°.  SS9 
Omitted  and  unnecessary  averments, 

1°,  557 
Ownership,  10,  560 
Place,  10,  560 
Property,  10,560 
Resisting  an  officer,  10,  559 
Sex,  10,  558 
Surplusage,  10,556 
Termini,  10,  561 
Time,  10,  560 

Unnecessary  adjectives,  10,557 
Unnecessary  particularity,  10,  558 
Value,  10,  560 

When  time  is  the  essence  of  the  of- 
fense, 10,  559 
Sufficiency  of  Proof,  10,  561 
Describing  animals,  10,  563 
Describing  property,  10,  563 
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VARIANCE— CoM^'rf 
Indictment —  Cont'd 

Sufficiency  of  Vioof— Cont'd 

Describing  written   instrument,  lo, 

563 
Description  of  money,  1  o,  563 
Description  of  person,  10,  562 
Description   of  property  stolen,  lo, 

563 

Generally,  i  o,  561 

Place,  10,  561 

Time,  10,  562 
Time  as  laid,  10,  586 
Wiiat  Constitutes  Variance,  10,  563 

Acquittal  and  rehearing  in  case  of 
variance,   10,  565 

Description  of  corporation,  10,  564 

Description  of  partnership,  i  o,  564 

Description  of  person,  10,  564 

Description  of  place,  i  o,  564 

Description  of  property,  10,  565 

Description  of  time,  i  o,  564 

Description  of   written   instrument, 
10,  565 

Ownership,  10,  565 

Persons    committing  particular    of- 
fenses, I  o,  564 

Technical  variance,  10,  564 
Larceny,  1 2 ,  828,  862,  868 
Arrest  of  judgment,  12,  894 
False  pretences,  12,  862 
Fatality,  12,  862 
Identification  of  Owner,  1 2 ,  863 

Discrepancies  in  name,  1 2 ,  864 

General  ownership,  1 2 ,  864 

Misspelling,  12,  864 

Name  of  owner,  12,  863 

possession  by  latest  owner,  12,  863 

Special  ownership,  12,864 

Tenant  in  common,  12,  864 

Unknown  owner,  12,  864 

Whether  fatal,  12,  863 
Identification  of  place  of  crime,    12, 

868 
Identity  of  Property,  12,865 

Animals,   i  2 ,  865 

Bank  notes,  12,  866 

Certain  number  of  articles,  i  2,  868 

Checksi  12,  867 

Descriptive  averment,  12,865 

Designation  of  animal  by  class  name, 
12,  866 

General  rule,  12,865 

Greenbacks,  1 2 ,  867 

Marks  and  brands;  12,  866 

Money,  12,  867 

Object  of  description,  i  2 ,  865 

Treasury  notes,  1 2 ,  866 
Kidnapping,  12,  863 
Material  variance,  i  2,  862 
Ownership  of  property,  12,  832 
Receiving  stolen  property,  1 2 ,  862 
Robbery,  12,  863 
Time,  12,869 
Value,  I  2 ,  869 
Venue,  12,  869 
Verdict,  12,888 


Libel  and  Slander,  1 3 ,  478,  4S4,  485 

All  words  laid  in  declaration,  1 3 ,  479, 

48s 
Eifect,  13,478,479 
Equivalent  words,  i  3,  478 
Exact  words,  1 3 ,  479 
Examples  of  material  variance,  1 3, 478- 

482 
Foreign  language,  1 3 ,  480 
General  rule,  i  3,  478 
Hypothetical  statement,  13,480 
Immaterial  variance,  13,  481,  482 
Proof  of  additional  words,  13,  479 
Substance  of  words  charged,  13,  478 
Variance  in  person,  13,  479 
Variance  in  tense,  1 3 ,  480 
What  sufficient  proof,  13,  479 
Words  equivalent  to  those  spoken,  13, 

48s 
Words  in  an  interrogative  form,   13, 
480 
Mandamus,  14,  226 
Mechanic's  Liens,  15,  184,  185,  194 

Statement  of  claim,  15,  146 
Modern  English  practice,  28,  51 
New  trial,  16,  607 
Nonsuit,  16,  745;  28,  58 
Obscenity,  17,11 
Ordinances,  17,  263 
Perjury,  1 8 ,  320 
Prohibition,  19,282 
Questions  of  law  and  fact,  1 1 ,  241 
Receiving  stolen  property,  20,  450 
Robbery,  21,  431 
Sales 

Action  by   buyer  for  breach  of  execu- 
tory contract,  21,  612 
Scire  facias,  2 1 ,  869 
Specific  performance,  22,  1075 
Trespass,  26,  670 
Under  Codes  of  Civil  Procedure 
Failure  of  Prooi',  28,  58 

Alleging  cause  of  action  ex  delicto — 

proof  one  ex  contractu,  2  8 ,  60 
Alleging    one    thing    as    proximate 

cause — proving  another,  2  8 ,  59 
Amendment,  28,  58 
Averment  of  ownership  in  fee — proof 

of  equitable  ownership,  28,  60 
Effect,  28,58 
Examples,  28,  58-61 
In  general,  28,  58 
Nonsuit,  28,  58 

Provisions  of  contract  not  essential 
to  a  recovery,  2  8 ,  59 
When  objection  to  be  taken,  28,  61 
When  paper  set  out  in  indictment,  4,  843 
VAULT,  28.62 
VEGETABLE,  28,62 
VEHICLE,  28,63^ 
Carriage  as,  2 ,  735 

Li-uery  stable  keeper's  liability  for  de- 
fects^in,  see  Livery  Stable  Keepers. 


VEIN,  15,  5°';  28,65 
VEIN  COMPARED  W 
VEND,  28,6: 


VEIN  COMPARED  WITH  LODE,  15,  504 

VEND,  28,65 

VENDITIONI  EXPONAS,  28,  66 
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VENDOR  AND  PDRCHASER,  28,  67 

See  Deeds;  Eviction;  Fraud,  Stat- 
ute of;  Fraudulent  Convey- 
ances; Powers,;  Purchase-Money 
Mortgages;  Real  Covenants; 
Real  Property;  Recording  Acts; 
Sheriff's  Sales;  Specific  Per- 
formance; Title;  Vendor's   Lien. 

A.S  to  absolute  convey a7ices  intended  as 
mortgages,  see  Ecjuitable  Mort- 
gages. 

As  to  action  of  forcible  entry  and  de- 
tainer by  or  against,  see  Forcible 
Entry  and  Detainer. 

As  to  power  of  sale,  see  Powers. 

Auctions,  see  Auctions  and  Auction- 
eers. 

Conditional  sales,  see  Mortgages. 

Memorandum  of  a  sale  of  land,  see 
Frauds,  Statute  of. 

Mortgaged  land,  conveyance  of,  see 
Mortgages. 

Railroads  acquiring  right  of  -way,  see 
Railroads. 

Rescission,  see  Rescission. 

Abstract  of  Title,  see  Abstract  of 
Title. 
Duty  to  Furnlsli,  28,  129 

Adverse  possession,  28,  130 
Condition  precedent,  28,  129 
Examples,  28,  129,  13Q 
In  England,  28,  129 
In  general,  28,  129 
In  United  States,  28,  129 
Title  deduced  from  government,  28, 
130 

Acceptance,  see  infra.  Formation  of 
the  Contract. 

Acquiring  Adverse  Interests,  2  8 ,  127 
Confidential  relationship,  28,  127 
Estoppel  to  deny  title,  28,  127 
Examples,  28,  127-129 
In  general,  28,  127 
Right  to  assert,  28,  127 

Action  for  fraud  will  lie  notwithstanding 
deed  of  convej-ance  contains  covenants 
of  title,  5,  340 

Action  for  Furcbase  Money,  28,  155 
Assumpsit,  28,  155 
Examples,  28,  155,  156 
In  general,  28,  155 

Action  for  Use  and  Occupation,  1 2,  757 
In  general,  12,  757 
Person  in  possession  under  contract  of 

sale,  12,  757 
When  contract  has  been  rescinded,  12, 

757 
Action  to  recover  possession,  28,  154 
Adverse  interests,  see  infra,  Acquiring 

Adverse  Interests. 
Adverse  Possession 

Vendor's   disclaimer  of  vendee's  title, 

I,  247 
Vendor's  mere  continued  possession,  1, 

247 
Whether  title  by  is  sufficient,  28,  73, 
76 
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Whether  vendor's  possession  is  adverse 
to  vendee's,  2  8,  140,  141 
Agency,  2  8 ,  93 
Authority,  2  8 ,  94 
Compensation,  28,  95 
Examples,  28,  94,  95 
In  general,  28,  95 
Insolvency  of  party,  2  8 ,  95 
Refusal  of  vendor  to  convey,  28,  95 
■Enforcement,  28,94 
Examples,  2  8,  93,  94. 
In  general,  2  8,  93 
Undisclosed  principal,  28,  94 
Aliens,  28,  82 

Alien  enemy,  28,  83 

At  common  law,  28,  82 

Conveyance  before-  state  takes  action 

against  alien,  28,  83 
Right  to  acquire,  28,  82 
Right  to  convey,  28,  82,  83 
Appeal 

Notice  of  appeal,  6,  629  . 
Assumpsit,  28,  155 
Bill  in  Equity 

Vendor  as  party,  6,  753 
Bona  Fide  Purchasers,  2 ,  444 ;  1 6,  828 
Burden  of  Proof,  i  6,  842 

Conflict  of  authority,  16,  842 
Where  fraud  has   been  proven,  16, 
842 
By  a  paramount  title,  16,  843 
Can  convey    good    title   to  one   with 

notice,  16,  841 
Consideration,  1 6 ,  834 

Extending  time  of  payment  of  ante- 
cedent debts,  16,  837 
Giving   negotiable    instrument,    16, 

838 
Giving  security   for  purchase  price, 

16,838 
Improvement  of  premises,  16,836 
Must  be  paid  before  notice,  16,834 
Necessity  of  valuable  consideration, 

16,  834 
New    consideration    necessary,    16, 

837 
Pleading,  16,836 
Preexisting  debt,  16,837 
Relinquishment  of  a   security,    1 6, 

837 
Right  of  reimbursement  when  part 

of   consideration   has    been    paid, 

16,835 
When  part  of  consideration  has  been 

paid,  16,  835 
Creditors,  i  6,  828 

Actual  knowledge  of  prior  unrecorded 

incumbrance,  16,  829 
Attaching  creditor,  16,  8::8 
Between  general  creditors,  16,  830 
Execution   levied  before  assignment, 

16,830 
Judgment  creditor,  1 6 ,  828 
Judgment  preferred  to  prior  equity, 

16,829 
Lien  creditor,  16,  831 
Preferred  creditor,  i  6 ,  830 
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VENDOR  AND  PURCHASER— Co«i;'<f 
Bona  Fide  Purchasers — Cont'd 
Creditors —  Cont'd 

Recording  act,  i6,  828 
Transfer    to    one     creditor     whose 
equities  are   equal  to  another,  16, 
830 
Unrecorded  mortgage,  16,  830 
Vendor's  lien,  16,  830 
Who  meant  by  creditor,  i  6,  828 
Definition,  16,  828 
Grantee    agreeing  to  support   grantor 

for  life,  16,  833 
Grantee  in  quitclaim  deed,  16,  833 
Legal    title   must  be   acquired   before 

notice,  16,  839,  841  * 

Mortgagee,  1 6.,  833 
Pleading,  16,  836 

Consideration,  16,836 
Denying  notice,  16,  836 
In  general,  16,  836 
Protection   Afforded  to  Bona  Fide  Pur- 
chaser, 1 6 ,  839 
See   Fraudulent  Conveyances  ; 

Fraudulent  Sales. 
Against     adverse     proceedings     in 

equity,  16,  839 
Against  what  protected,  i  6,  839 
Discovery,  16,  839 
One  who  has  never  had  legal  title, 

16,839-841 
Proceedings  in  equity,  1 6 ,  839 
When    doctrine    is  applicable,    16, 
840 
Purchaser  at  Judicial  Sale,  16,  831 
Effect  of  reversal,  16,  832 
In  general,  16,  831 
Judgment  creditor  who  purchases  at 
sale  under  own  judgment,  16,  831 
Notice  at  or  before  entry  of  judg- 
ment, 16,  832 
Notice  at  or  before  sale,  1 6 ,  832 
When    notice  will    affect   the   pur- 
chaser, 16,  832 
Purchaser  of  equitable  estate,  16,  833 
Subsequent   grantee  with  notice,    16, 

841 
Surety,  16,  833 
Suspicion  of  notice,  16,  840 
Who  is  a  bona  fide  purchaser,  16,  828 
Brokers,  28,  93 
Authority,  28,  94 
Compensation,  28,  95 
Examples,  28,  94,  95 
In  general,  28,  95 
Insolvency  of  party,  28,  95 
Reifusal  of  vendor  to  convey,  28,  95 
Enforcement,  28,  94 
Examples,  28,  93,94 
In  general,  28,  93 
Undisclosed  principal,  28,  94 
Champerty  and  Maintenance 

Sale  of  pretended  title,  3,  80 
Compliance  with  the  Contract,  28,  132 
See  infra.  Defenses. 
Determination  by  executory  contract, 
28,  132 
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Execution  and  Delivery  of  Deed,  2  8 ,  132, 

133 

Acceptance,  28,  135 

Conditions,  28,  137 

Contemporaneous   with  payment  of 

,     purchase-money,  28,  134 

Conveyance  of  estate  agreed  upon, 
28,  136 

Deed  of  third  person,  28,  136 

Deed  to  assignees,  28,  136 

Default,  28,  134,  135 

Essentials,  28,  136,  137 

Examination  of   executory  contract, 
28,132-135 

In  general,  28,  133 

Inspection  of  deed,  28,  135 

Necessity  of  performance  or  tender, 
28,  134 

Regular  in  form,  28,  136 

Time  of  delivery,  28,  134 
In  general,  28,  132 
Insufficient  deed,  28,  132,  133 
Refusal  of  purchaser  to  accept   deed, 

28,  133 
Concealment  and  Misrepresentations,  28, 
III 

See  Rescission. 
Active  concealment,  28,  113 
Concealment,  5,  337;  28,  iii,  114 

Unintentional  concealment,  5,  338 
Duty  of  vendor  to  point  out  defects,  28, 

III 
Facts  declared,  28,  113 
In  general,  28,  11 1 

Legal  or  equitable  obligation,  28,  112 
Misrepresentations,  28,  114-118 

Action  must  be  promptly   brought, 
28,  118 

As  to  character  of  land,  28,  116 

As  to  location,  28,  116 

As  to  productive  qualities,  28,  116 

As  to  quality,  28,  117 

As  to  quantit}',  28,  116 

As  to  title,  28,  117 

By  act,  28,  115 

Damages,  28,  118 

Death  of  original  parties,  28,  118 

Disparagement  by  vendee,  28,  115 

Fiduciary  relationship,  28,  114 

Inducement  to  contract,  28,  117 

Matters  of  opinion,  28,  115 

Other  facts,  28,  116,  117 

Praise  by  vendor,  28,  115 

Proof  of,  28,  114 

When    not   fraudulently    made,  28 
117 

When  not  relied  upon,  28,  117 
Opposite  doctrine,  28,  112 
Passive  concealment,  28,  113 
Relationship  of  confidence,  28,  112 
Suggestio  falsi,  28,  iii 
Suppresslo  veri,  28,  in 
Whether  vendee  must  disclose  circum- 
stances tending  to  increase  value,  2  8, 

III 
Withholding  information  when  asked, 

28,  113 
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Consideration,  2  8 ,  96 

Certainty  required  in,  28,  97 

Discharging  incumbrances,  28,  96 

Effect  of  seal,  28,  97 

Failure  of,  28,  96 

Nude  pacts,  28,  96 

Of  what    consideration   may   consist, 

28,  96 
Construction  of  the  Contract,  28,  loi 
Cash,  28,  103 
Construed  most  strongl)'    against   one 

framing  the  instrument,  28,  loi 
Entire  or  Separable  Contract,  28,  loi 

Examples,  28,  101-103 

In  general,  28,  101-103 

Intention,  28,  loi,  102 

Separate  lots,  28,  102 

Where    vendor    has    title   to    some 
pieces  but  not  to  others,  28,  102 
Parol  evidence,  28,  102 
Property  specifically  described,  28, 105 
Question  of  law,  28,  loi 
Stipulations  as  to  purchase  money,  28, 

104 
Time  of  payment,  28,  103 
Whether  sale  is  by  acre,  28,  103 
Whether  time  is  of  the  essence  of  the 

contract,  28,  104 
Contract,  see  infra,  Compliance  with 
THE  Contract;   Construction  of 
THE  Contract;  Formation  of  the 
Contract. 
Acceptance  of  Proposal 

To  sell  lands  subject  to  the  title  be- 
ing approved  hy  the  solicitors,  3, 

854 
As   to    effect  of   contract,    see    infra. 

Effect  of  the  Contract. 
Form  of  contract,  see  infra.  Form  of 

THE  Contract. 
Parol  Evidence,  i  7,  424 

Examples,  17,424 

Inadmissible  in  general,  17,  424 

Stipulations  as  to  boundaries,  i  7,  424 

Time  of  conveyance,  17,  424 

Time  of  payment,  i  7,  424 
Performance    of  contract,   see  infra. 

Compliance  with  the  Contract. 
Contribution 

Between  successive  purchasers  of  lands 

bound  by  judgments,  4,  11 
Where  several  tracts  of  land  bound  by 

a  judgment  are  sold  to  different  pur- 
chasers, 4,  II 
Conveyance,  see  infra,  Effect  of  the 

CoNVEYAIfCE. 

Corporations,  2  8,  81 

Examples,  28,  81,  82 

In  general,  28,  81' 

Power  to  acquire  and  hold  real  estate, 
28,  82 

Where  power  to  hold  real  estate  im- 
plied, 28,  81,  82 
Deed,  see  Deeds. 

See  infra.  Effect  of  the  Convey- 
ance. 

Acceptance,  28,  135 
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Covenants,  28,  137 

See  Real  Covenants. 
Agreement    calling    especially     for 

warranty  deed,  28,  140 
General  warranty,  28,  138 
"  Good  and  sufficient  deed,"  28,  138 
In  general,  28,  137 
Quitclaim  deed,  28,  137 
Special  agreements  as  to,  28,  139 
Title  of  grantor,  28,  138 
What  covenants  deed  must  contain, 

28,  137-140 
Essentials,  28,  136 

Execution  and  Delivery  of  Deed,  28,  133  , 
Acceptance,  28,  135 
Conditions,  28,  137 
Contemporaneous  with  the  payment 

of  purchase-money,  28,  134 
Conveyance  of  estate   agreed  upon, 

28,  136 
Deed  of  third  person,  28,  136 
Deed  to  assignees,  28,  136 
Default,  28,  134,  13s 
Essentials,  28,  136,  137 
Examination  of  executory  contract, 

28,  132-135 
In  general,  28,  133 
Inspection  of  deed,  28,  135 
Necessity  of  performance  or  tender, 

28,  134 
Regular  in  form,  28,  136    , 
Time  of  delivery,  28,  134 
Preparation  of  the  Deed  of  Conveyance, 
28,  130 

Duty  in  England,  28,  130 
Duty  in  United  States,  28,  130 
Examples,  2  8 ,  130-132 
No  default  before  deed  is  prepared, 

28,  131 
Purchaser's  duty,  28,  130 
Vendor's  duty,  28,  130 
Quitclaim  deed,  28,  137 
Warranty,  28,  138 
Defenses,  28,  142 

Defects  of  Title,  28,  150 
See  generally.  Title. 
Covenants,  28,  151 
Defenses  where  contract  is  executed, 

28,  150 
In  general,  28,  150 
Purchaser's  knowledge  of  defects  of 

title,  28,  151 
Specific  performance,  28,  150 
Deficiency  in  Quantity,  28,  151 
Examples,  28,  151,  152 
In  general,  28,  151 
Failure  to  Perform  on  Fart  of  PlatntlfT, 
28,  142 
See  infra.  Compliance  with  the 

Contract. 
Breach  of  vendue's  agreement,   28, 

148 
Conditions  precedent,  28,  142 
Conforming  to  terms  of  agreement, 

28,  142 
Conveyance    a    condition     to    pay- 
ment, 28,  J4S 
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VENDOR  AND  PURCHASER— Co«<'rf 
Defenses —  Confd 

Failure  to  Perform  on  Fart  of  Plaintiff 
— Cont'd 
Conveyance  held  not  a  condition  to 

payment,  28,  143 
Demand,  28,  146 
EiTect  of  failure  to  make  tender,  z8, 

147 

Examples,  28,  142-149 

Independent  covenant,  28,  145 

In  general,  28,  142 

Mere  neglect  to  act,  28,  144 

Mutual  conditions,  28,  144 

Mutual  covenant,  28,  143 

Payment  not  a  condition  to  convey- 
ance, 28,  146 

Second  demand,  28,  146 

Tender,  28,  147 

Time   as   essence  of    contract,    28, 

'43 
Time  for  performance,  28,  142,  143 
Waiver  of  breach,  28,  149 
Waiver  of  tender,  28,  147 
Where  time  is  not  the  essence  of  the 
contract,  28,  144 
Definition,  28,  68 
Demand,  28,  146 
Description  of  Land 
Mistake,  1 5 ,  646 
Dower,  5,905 

Drunken  persons,  2  8 ,  85,  86 
Duress,  28,  86 
Effect  of  tlie  Contract,  2  8 ,  105 
On  Third  Parties,  28,  109 
Examples,  28,  no 
In  general,  28,  109 
Notice,  28,  no 

See  generally.  Notice. 

See  Recording  Acts. 

Constructive,  28,  no 

Equities  equal  the  law  will  prevail, 

28,  no 
Examples,  28,  no,  in 
Rights  of  vendee,  28,  no 
Statutory  provisions,  28,  in 
Subsequent  grantees  with,  28,  no 
Suspicious  circumstances,  28,  n I 
Property  at  risk  of  vendee,  2  8 ,  107 
Upon  Title,  2  8 ,  105 

Analogous  to  relationship  of  mort- 
gagor and  mortgagee,  28,  108 
At  equity,  28,  105 
At  law,  28,  105 
Bankruptcy,  28,  108 
Conveyance  to  third  party  with  no- 
tice, 28,  109 
Death  of  either  party,  28,  109 
Equitable  title,  28,  105-107 
Equity  regarding  that  as  done  which 

ought  to  be  done,  28,  106 
Insolvency,  28,  108 
Liable  for  vendee's  debts,  28,  107 
Provisions    as   to    time    when    title 

passes,  2 8,  107 
Vendee    as     trustee    for     purchase- 
money,  28,  106 
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Effect  of  the  Conveyance,  28,  140 
In  general,   28,  140 
Upon  the  Parties,  28,  140 
Adverse  possession,  28,  140 
After-acquired  title,  28,  141 
Covenant  of  warranty,  28,  141 
Possession,  28,  140 
Refusal  to  give  possession,  28,  140 
Upon  third  parties,  28,  141 
Ejectment,  6,  206,  241 ;  28,  154 

Vendee,  6,  245^ 
Eminent  Domain 

Appeal  by  mortgagor  or  mortgagee,  6, 

628 
Who  entitled  to  damages,  6,  588 
Essentials  of  the  Contract,  see  infra,  CoK- 
sideration;  Subject-matter. 
As  to  statute  of  frauds,  see  Frauds, 
Statute  of. 
Estate,  see  infra.  Subject-matter. 
Estoppel 

After-acquired  title,  28,  141 
Executors  and  Administrators,  2  8 ,  89 
Examples,  28,  89,90 
In  general,  28,  89 

Source  of  power  over  real  estate,  2  8,  89 
Executory  Contract  of  Sale 

Effect  of  destruction  or  deterioration 
before  consummation  of  the  sale  of 
realty,  22,  925 
Equity  regards    that   as    done   which 

ought  to  have  been  done,  2  2 ,  925 
Interest  chargeable  to  vendee,  22,  926 
Rents  and  profits,  22,  926 
Specific    performance   by  assignee  of 
contract,  22,  937 
False  Pretenses,  7,  731 
In  general,  7,  731 
Representations  as  to  value,  7,  731 
Unincumbered  title,  7,  731 
Fire  Insurance 

Vendee's  right,  7 ,  1004 
Fixtures,  8,55;  28,  123 

Agreement  between  owner  of  land  and 

vendor  and  seller  of  fixtures,  8 ,  56 
Agreement  that  property  shall  remain 

personalty,  8,  56 
Buildings  erected  by  license,  8,  57 
Fences,  8,  57 
Fixtures  erected   under  a  contract  of 

purchase,  8,  57 
General  rule,  8,54,  55 
Lamps,  chandeliers,  and  gas  fixtures, 

8,55 
Lessee's  right  to  remove  fixtures,  8,  56 
Organ  in  church,  8,  55 
Personal  property  wrongfully  annexed 

to  realty,  8,  57 
Steam  boiler,  8,  56 
Steam  engine,  8,  56 
Trees,  8,  57 
Usage,  8 ,  56 
Verbal  reservation,  8,  55 
Where  same  rule  applies  as  between 

mortgagor  and  mortgagee,  8,  53 
Whether  agreement  afifects  bona  fide 

purchaser,  8,  62 
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Formation  of  the  Contract,  28,91 
Auctions,  see   Auctions   and  Auc- 
tioneers. 
Contracts  tbrougb  Agents,  Brokers,  etc., 
28,93 

Authority,  28,  94 
Compensation,  2  8 ,  95 
Examples,  28,  94,  95 
In  general,  2  8 ,  95 
Insolvency  of  party,  28,  95 
Refusal  of  vendor  to  convey,  28, 

■    95 

Enforcement,  28,  94 

Examples,  28,  93,  94 

In  general,  28,  93 

Undisclosed  principal,  28,  94 
General  principles,  28,  91 
Offer  and  Acceptance,  2  8 ,  9X 

Agreement  between,  28,  92  ^ 

Assent  must  be  complete,  2  8,  93 

By  letter,  28,  92 

Examples,  28,  91-93 

Form  of  language,  28,  92 

In  general,  28,  91 

Provisions  of  acceptance,  28,  92 

Reasonable  time  for  acceptance,  28, 

91 
Revocation  of  acceptance,  28,  91 
Revocation  of  oflfer,  2  8 ,  91  ' 

What  amounts  to  an  acceptance,  2  8 , 
92 
Sale  under  order  of  court,  28,  95 
Form  of  the  Contract,  28,  99 

Statute  of  frauds,  see  Frauds,  Stat- 
ute OF. 
Contract  for  sale,  28,  99 
Informal  deed  construed  as  contract  to 

sell,  28,  100 
In  general,  28,  99 
Whether   an   instrument  is  a  deed    of 

executory  contract,  28,  100 
Words  of  inheritance,  28,  100 
Fraud,   see  infra.  Concealment  and 

Misrepresentations. 
Furnlsbing  Abstract  of  Title,  28,  129 
Adverse  possession,  28,  130 
Condition  precedent,  28,  129 
Examples,  28,  129,  130 
Generally,  28,  129 
In  England,  28,  129 
In  United  States,  28,  129 
Title  deduced  from  government,    28, 
130 
Grantee  denying  grantor's  title,  7,  5 
Grant   of    land    subject    to    support    of 

grantor,  i  3,  609 
Guardians,  28,  90 
Improvements,  28,  124 
Infants,  28,  83 
Injunction 

Vendor  suing  purchaser  where  he  had 
no  title  to  convey,  10,  808 
Insanity,  28,  84 

Deed  voidable,  28,  84 

Drunken  persons,  28,  86 

Insane  person,  28,  S4 

Persons  of  slight  intelligence,  2 8,  85 
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Validity  of   contract  to  purchase,  28, 

84 
When  deed  absolutely  void,  28,  85 
Insurable  Interests,  1 1,  313 

Purchaser  at  execution  sale,  1 1 ,  314 
Purchaser  at  judicial  sale,  1 1 ,  314 
Vendee  in  possession  under  contract, 

II.  313 

Vendee  who  could  not  enforce  his  con- 
tract, II,  313 

Vendor  having  contracted  to  sell,  1 1 , 

313 
Interest  on  purchase-money,  1 1,  389 
Joint  Tenants  and  Tenants  in  Common,  28, 

79 

In  general,  28,  79 

Purchaser  of  adverse  interest,  28,  80 
Validity  of  contract,  28,  79,  80 
Judgment,  1 2 ,  102 
Judgment  against  vendor,  i  2,  93 
Judgment  Lien 

Purchase   on   day    judgment   lien   at- 
taches, 12,  116 
Laches 
Equitable  Title,  i  2 ,  606 

Claimant  out  of  possession,  12,607 
Increased  value  of  property,  i  2 ,  60S 
Loss  of  evidence,  12,  608 
Loss  of  muniments  of  title,  12,  607 
Rights  of  innocent  third  parties,  i  2, 
608 
Landlord  and  Tenant,  12,  662 

Lessee  holding  over  after  expiration  of 

lease,  i 2 ,  663 
Purchaser  after  default,  i  2,  662 
Purchaser   agreeing   to  pay  rent  after 

rescission  of  contract,  12,  663 
Relation    between    vendor    and     pur- 
chaser, 1 2 ,  663 
Where  deed  has  been  delivered,  i  2,  663 
Letters,  2  8 ,  92 
Market  value,  14,  468 
Married  women,  28,  83 
measure  of  Damages 

Contract  for    the    sale    of    personal 

froferty,  see  Sale. 
Difference  between  contract  price  and 

market  value,  5,  28,  29 
Expenses  in  searching  title,  5,  29 
When    nominal  damages   only  are  re- 
coverable, 5,  29 
Where   purchaser    refuses   to   comply 

with  his  contract,  5 ,  28 
Where  vendor  has  been  guilty  of  fraud, 

5,28 
Where  vendor  is  unable  to  make  good 

title,  5,  28 
Where  vendor  knew  he  had  no  title, 

5,  29 
Where  vendor  refuses  to  convey,  5,28 
Mechanics'  Liens,  i  5,  61 

Bona  fide  purchaser,  i  5,  62 
Parties  to  actions,  15,  168,  169 
Priority,  1 5 ,  93 

Mortgagee  having  privilege  of  ven- 
dor, i5>  93 
Vendee,  15,  94 
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VENDOR  AND  PURCHASER— Cob/;'<? 
Mechanics'  Liens — Cont'd 
Priority — Cont'd 

Vendee's  equitable  estate,  15,  94 

Vendee's  jujicial  sales,  15,  94 

Vendor's  lien,  15,  93 
Vendee  of  purchaser,  15,62 
Vendor,  1 5 ,  62 

Examples,  i  5,  62,  63 

Reading  of  statutes,  i  5,  62,  63 

When  liable,  15,  62,  63 
Whether  vendee   can    create  the  lien, 

IS.  61 
Misrepresentations,  see  infra,  Conceal- 
ment AND  Misrepresentations. 
Representation  that  purchaser  buying 

is  entitled   to  adjoining   land    under 

water,  5>  34° 
Mistake  in  amount  of  land  conveyed,  i  5, 

646 
JUore  or  Less,  15,  717 

Contracts  for  Sale  of  Lands,  1 5 ,  720 

Deficiency  or  surplus,  15,  720 

Effect  of  words,  i  5,  720 

Gross  mistake,  1 5 ,  720 

Misrepresentation,  15,721 

Mutual  mistake,  15,721 

Presumption  of  fraud,  15,  720 

When    purchaser    may  recover   for 
deficiency,  15,  721 
Deeding  excess,  15,  720 
Deviation  of  ten  or  fifteen  per  cent.,  1 5 , 

718 
Effect  of  the  words,  i  5,  717 
Effect  of  warranty,  15,  721 
Equivalent  to  sale  of  land  in  gross,  1 5 , 

718 
Examples  in  which  the  excess  was  held 

to  exceed  the  limit  covered  by  the 

words,  15,  719 
Examples  in  which  the   quantity  was 

held  not  to  exceed  the  limit  covered 

by  the  words,  15,  718,  719 
Materiality  of  words  expressing  quan- 
tity, 15,  720 
Metes  and  bounds,  i  5 ,  720 
Misrepresentations,  15,721 
Mutual  risk  of  vendor  and  vendee,  1 5 , 

717 
Reasonableness  of  the  deficiency,  15, 

718 
Reasonableness     of    the    excess,    15, 

718 
Small  portion  more  than  quantity,  or 

if  there  be  a  small  quantity  less,  15, 

717 
Waiver  of  warranty,  15,  717 
Mortgagee,  28,  90 
Examples,  28,  90,  91 
How  power  created,  28,  90 
In  general,  28,  90 

Power  of  sale  implies  power  to  con- 
vey, 28,  90 
Kotice,  28,  no 

See  generally.  Notice. 
See  Recording  Acts. 
Constructive,  28,  no 
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Equities  equal  the  law  will  prevail,  28, 

no 
Examples,  28,  no,  in 
Notice  of  appeal,  6,  629 
Rights  of  vendee,  28,  no 
Statutory  provisions,  28,  in 
Subsequent  grantees  with,  28,  no 
Suspicious  circumstances,  28,  in 
Not  vendee's  duty  to  disclose  existence  of 
a  mine  of  which  vendor  does  not  know, 

5,338 
Nuisances,  16,980 
Offer,  see   infra.  Formation   of   the 

Contract. 
Options,  28,  77 

Death  of  vendee,  28,  78 

Examples,  18,  77-79 

Nature  of  the  contract,  28,  78 

Reasonable  time,  28,  78 

Revocation,  28,  78 

Specific  performance,  28,  78 

The  conditions,  28,  78 

Time    essence    of    the    contract,    28, 

78 
Valuable  consideration,  28,  78 
Parol  evidence,  28,  74 
Parties,  2  8 ,  79 

See  Catching  Bargains. 
See  infra,  Aliens;  Corporations; 
Duress;  Executors  and  Adminis- 
trators ;   Guardians  ;    Infants  ; 
Insanity  ;    Joint    Tenants    and 
Tenants   in  Common;    Married 
Women  ;  Mortgagee  ;  Partners  ; 
Trustees;  Undue  Influence. 
Capacity  in  general,  28,  79 
In  general,  28,  79 
Persons  sui  juris,  28,  79 
Presumption  of  capacity,  28,  79 
Parties  to  Actions 

Where  vendee  assigns,  i  7,  530 
Partners,  28,  80 

Dissolution  by  death,  28,  Si 
Examples,  28,80,81 
Firm  dealing  in  real  estate,  28,  80 
In  general,  28,  80 
Power  of  one  partner,  28,  So 
Payment 

Cash,  28,  103 

Contemporaneous     with    conveyance, 

28,  134 
Conveyance  a  condition  to  payment, 

28,  145 
Conveyance   not  a  condition  to   pay- 
ment, 28,  145 
Payment  a  condition   to  conveyance, 

28,  145 
Payment  not   a  condition   to  convey- 
ance, 28,  146 
Tender,  28,  134 
Time  of  payment,  28,  103 
Performance,  see  infra.  Defenses. 

Failure  to  perform  on  part  of  plaintiff, 
see  infra,  Defenses. 
Performance    of    contract,    see    infra. 

Compliance  with  the  Contract. 
Persons  sui  juris,  2  8 ,  79 
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Possession 

Action  to  recover  possession,  28,  154 
Preparation  of  the  Deed  of  Conveyance,  2  8 , 

130 

Duty  in  England,  28,  130 

Duty  in  United  States,  28,  130 

Examples,  28,  130-132 

No  default  before  deed  is  prepared,  28, 

131 

Purchaser's  duty,  28,  130 

Vendor's  duty,  28,  130 
Priority  of  purchaser  obtaining  equitable 

right  and  legal  title,  6,  706 
Property,  see  infra,  Subject-Matter. 
Receivers,  20,  325 

Appointment  at  Instance  of  Vendee 
In  California,  20,  55 

At  instance  pf  vendee  of  land,  20,  62 

Fraudulent  possession  of  vendor,  20, 
326 

In  California,  2  o,  61 

Mining  properties,  20,  327 

Specific  performance,  20,  325 

When  receiver  will  be  appointed,  20, 
325,  326 
Reformation,  28,   153 
Sent 

Liability  of  Purchaser,  1 2 ,  737 

Disputing  landlord's  title,  12,  738 
General  rule,  i  2,  737 
In  absence  of  agreement,  12,  737 
Purchase  of  fee  by  tenant,  I2,  738 

Liability  of  purchaser  of  owner's  con- 
tract, I  2 , 736 
Representations,   see   infra.  Conceal- 
ment AND  Misrepresentations. 
Representations  as   to  productiveness  of 

land,  5,  324 
Eights,  Duties,  and  Liabilities  of  the  Parties, 

28,  III 

See  infra.  Acquiring  Adverse  In- 
terests ;  Concealment  AND  Mis- 
representations; Furnishing 
Abstract;  Preparation  op  the 
Deed  of  Conveyance;  Taxa- 
tion ;  Use  and  Occupation  ;  Ven- 
dee in  Possession;  Vendor  in 
Possession. 
Scope,  28,  68 
Specific  Performance,  28,  152 

Assignee  in  executory  contract,  22,936 

Certainty  of  contract,  22,  1007 

Consideration  incapable  of  enforce- 
ment, 22,  963 

Contract  to  convey  so  much  of  desig- 
nated tract  as  is  necessary  for  pur- 
pose named,  22,  1012 

Description  of  Land  in  Contract,  22,963, 
1007 

Acts  of  parties,  22,  967,  969 
Bills,  22,  970 
Boundaries,  22,  963 
Congressional  township,  22,  970 
County,  22,  965,  970 
Deficient  descriptions,  22,  963,  964 
Description  inconsistent  with  itself, 
22,  967 
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Descriptions  held  suiBcient,  22,  965, 

966 
Exception  of  certain  number  of  acres 

at  one  corner  of  tract,  2  2 ,  970 
Failure  to  name  city ,  county,  or  state, 

2  2 .  965.  970 
Full  effect  given  to  language  of  con- 
tract, 22,  970 
Identification,  22,  963 
Identification  by  acts  of  the  parties, 

22,  967,  969 
In  general,  2  2 ,  963 
Instances  of  defective  descriptions, 

2  2 ,  963-966 
Mutual  understanding  as  to  identity 

of  tract,  22,  967 
Necessity,  22,  963 
Parol  Evidence,  22,  967 

Insufficiency   in   description   of   a 
portion  of  the  land,  22,  969 

Insufiicient  description,  22,  968 

Introducing  new  description,  22, 
967 

Land  identified  by  the  writing,  2  2 , 
967 

No  description,  2  2 ,  968 

Patent  ambiguity  in   description, 
22,  968 

Reference  to  land  vague  and  un- 
certain, 2  2 ,  969 

SuflScient  description,  22,  968 

To  apply  the  description,  22,  968 

To  describe  the  land,  22,  968 

When  admissible,  22,  967,  968 
Presumption  that  description  relates 

to  an  estate  owned  by  vendor,  2  2 , 

966 
Quantity,  22,  963,  964 
Reference  to  another  writing,  2  2 ,  970 
Reference  to  land  owned  by  vendor, 

22,  966 
Uncertainty  in  description,  22,  96-1, 

965 
Where  description  applies  equally  to 

land   owned    by  vendor  and    land 

owned  by  another,  22,  966 
Where  intention   of   parties  can   be 

ascertained,  2  2 ,  967 
Word    capable   of    more    than    one 

meaning,  22,  970 
Equitable  interest,  2  2 ,  942 
In  general,  22,  941 
Options,  22,  971;  2  8,  78 

Accepted  and  acted  upon,  22,  971 
Enforcement  of  a  valid  contract  to 

convey,  22,  971 
Examples,  22,  971,  972 
In  general,  22,  971 
When  not  accepted,  22,  971 
Where  given  without  a  consideration, 

22,  971 
Suits  by  Vendee,  22,  942 

Compensation  for  outstanding  dower, 

2  2.945 
Consideration,  2  2 ,  942 
Defect  in  title  known  to  all  parties, 

22,945 
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VENDOR  AND  PURCHASER— Co«i!'<^ 
Specific  Performance — Cont'd 
Suits  Ijy  Vendee — Contd 
Dower,  22,  945 
Failure  to  paj/  through  act  of  vendor, 

22,  943 
First  deed  acquired  lost  or  destroyed, 

22,947 
Homestead,  22,  946,  947 
Indemnity  for  dower  interest,  2  2 ,  946 
Payment  of  purchase  price,  22,  942 
Return  to  vendee  of  consideration, 

2  2.943 

Right  of  purchaser  to  enforce  con- 
tract as  to  one  part,  22,  943 

Senior  equities,  22,  946 

Vendor's  defense  that  purchaser  has 
not  complied  with  his  part  of  the 
contract,  2  2,  942 

Vendor's  title  defective,  2  2 ,  944 

Vendor  subsequently  acquiring  title, 

22,947 
Vendor's  wife  refusing  to  join  him, 

22,  945 
When  enforceable,  2  2,  942 
Where  vendor  has  no  title,  22,  947 
Where  vendor  has  parted  with  his 
title,  22,  1018 
Suits  by  Vendor,  2  2 ,  947 
In  general,  22,  947 
Reason  that  vendor  can  enforce  the 

contract,  2  2,  947 
Title,  2  2 ,  948,  1038 

Abandoning  possession  where  de- 
fect is  learned  of,  22,  961 
Burden  of  proof  to  establish  title, 

2  2 ,  961 
Captious  objection  to  title,  22,  957 
Contract  for  satisfactory  title,  22, 

956 
Contract  to  sell  only  such  title  as 

vendor  possesses,  22,  g6i 
Defects  Which  Will  Prevent  a  Decree, 
22,951 

Conditions,  22,  952 
Danger  of  litigation,  22,  955 
Instances,  22,  951 
Liability    of  vendor    as   surety, 

22,951 
Limitations    upon    use    of    the 

premises,  2  2 ,  952 
Lis  pendens,  22,  955 
Outstanding  dower  interest,  22, 

951 
Reservation  of  an  easement,  2  2 , 

952 
Reservations,  22,  952 
Title  defective  for  doubt  and  un- 
certainty, 22,  954 
Title     dependent    on    irregular 

legal  proceedings,  22,  952 
Unsatisfied  mortgage,  22,  951 
Unsatisfied  tax  lien,  22,  951 
Doubt  as  to  title,  22,  949 
Equitable  title,  22,  950 
Failure  of  title  to  fall  to  vendee, 
22,  962 
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Instances  of  conditions  of  title  that 
will  not  defeat  a  decree,  22,  9^8 
Invalid  improvement  lien,  22,  959 
Land  subject  to  equities,  22,  962 
Marketable  title  defined,  22,  948 
Mortgages    barred   by   limitation, 

22,  958 
Objecting  to  title  while  refusing  to 

return  land,  22,  960 
Provisions  that  purchaser  may  ex- 
amine title,  22,  962 
Reasonable  doubt  as  to  title,   22, 

957 
Reasonable  time   to   perfect  title, 

22,  961 
Subsequently    acquired   title,  22, 

960 
Tender,  22,  1039,  1040 
Title  ty  Adverse  Possession,  22, 950 
Examples,  2  2 ,  950 
In  general,  22,  950 
Parol  proof  of,  22,  950 
Reasonable  doubt,  2  2 ,  950 
Title  dependent  upon  parol  proof, 

22,951 
Title  must  be  free  from  reasonable 

doubt,  22,  949 
Title  subsequently    acquired,   22, 

1040 
Trifling  defect,  2  2 ,  956 
Trivial  objection  to  title,  22,  957 
Vendee's  duty  to  state  his  objec- 
tions to  title,  22,  957-960 
Vendor  must  be  ready  and  able  to 

convey,  22,  948 
Vendor's  duty  to  plead  and  prove 
ability  to  sufBcient  title,  22, 1039 
Vendor's   liability   for  costs,   22, 

960 
Where  purchaser  knows  bf  defect 

in  title,  2  2 ,  961 
Where  time  is  the  essence  of  the 
contract,  22,  961 
Whether  vendor  can  enforce  the  con- 
tract, 22,  947 
Title  bonds,  22,  970 
Suhject-Matter 
Description,  28,  97 
Certainty  of,  28,  97 
Examples  of,  28,  97,  98 
Necessity,  28,  96  , 
The  Estate,  2  8 ,  69 
Examples,  28,  69,70 
In  general,  28,  69 
The  Property,  2  8 ,  69 
Examples,  28,  69 
In  general,  28,  69 
Oil,  28,69 
Water,  28,  69 

What  included  by  real  property,  a  8 , 
69 
The  Title,  28,  70 
Effect  of  Special  Agreements,  28,  75 
Adverse  possession,  28,  76 
Examples,  2  8 ,  75-77 
"Good   and    sufficient   deed   with 
covenant  of  warranty,"  28,  75 
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Imperfect  title,  2  8 ,  77 
Implied  warranty,  28,  77 
In  general,  28,  75 
Offered  title,  28,  76 
Title  subject  to  approval  of  attor- 
ney, 28,  76 
In  Absence  of  Express    Stipulations, 
28,70 

See  Vendee's  Title. 
Adverse  possession,  28,  73 
Captious  objection,  28,  74 
Dower  claims,  28,  72 
Incumbrances,  28,  71 
In  general,  28,  70 
Marketable  title,  28,  70 
Parol  evidence,  28,  74 
Rare  possibility,  28,  74 
Reasonable  doubt,  28,  73 
Right  of  action,  28,  72 
Right  to  demand  good  title,  28,  70 
Title  capable  of  being  made  good 

within  reasonable  time,  2  8,  74 
What  is  a  marketable  title,  28,  71 
Whether  vendor  can  set  up  defense 
of  title,  2  8 ,  77 
Subrogation,  2  4, 223  ^ 

Assignment  of  purchase-money  notes, 

24,  242- 
Examples,  24,  223-226 
In  general,  24,  223 
Payment  by  one  joint  purchaser,  24, 

236 
Purchaser  of  Incumbered  Property,  24, 

253 

Claims  must  be  enforceable,  24,  255, 

257 

Examples,  24,  253-259 

In  general,  24,  253 

Purchaser  at  void  executor's  and  ad- 
ministrator's sale,  24,  258,  259 

Purchaser  at  void  tax  sale,  24,  257 

Purchaser's  title  failing,  24,  257,  258 

Purchaser's  title    subsequently  fail- 
ing, 24,  253 

Purchaser  succeeds  to  rights  of  ven- 
dor, 24,  259 

Right  to  subrogation  when   person 
pays  off  incumbrance,  24,  253 

Vendor's  claim  against  prior  vendor, 
24,  259 

Where     purchase-money    has    been 
appliedforpayment  of  liens,  24,257 

Where  purchaser  expressly  assumes 
to  pay  incumbrance,  24,  255 
Sub-purchaser   of  part    of    the  tract, 

24,225 
Surety  for  purchase  price  of  land,  24, 

223 
Vendor's  lien  on  land,  24,  223 
Succession,  24,  353 

Executory  contract  for  the  sale  of  land, 

24.353 
Heir's  right  where  purchase-money  is 

not  paid,  24,  354 
Legal  title  in  vendor,  24,  354 
Vendor's  interest  under  executory  con- 
tract, 24,  354 
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Suretyship 

Creation  of  the  relation  by  agreement 
to  assume  the  mortgage  debt,  2  4,  718 
Taxation 

Payment  of  taxes  and  assessments,  28, 
124 

Who  Pays  Taxes  and  Assessments,  28, 
124 

As  between  the  parties,  28,  125 
Examples,  28,  124-127 
In  general,  28,  124 
Lien,  28,  126,  127 
Party  in  possession,  28,  125 
Reimbursements,  28,  126 
Special  provisions,  28,  125 
Statutes  providing  for  levy,  2  8 ,  125 
Stipulations,  28,  126 
Taxes  previous  to  contract  of  sale, 
28,  126 
Tenancy  at  WUl,  12-,  670,  671 

Executory  contracts  of  defaulting  ven- 
dee, 1 2 ,  673 
Tender,  28,  134,  147 
Time  of  payment,  2  8 ,  103 
Title,  see  Title,  and  see  infra,  Subject- 

Matter. 

As  to  effect  of  the  contract  upon  title, 
see  infra.  Effect  of  the  Con- 
tract. 

Defective  title  as  a  defense,  28,  150, 151 
Trustees,  2  8 ,  87 

Estate  which  trustee  holds,  28,  88 

Examples,  28,  87-89 

In  general,  28,  87 

Notice  of  extent  of  trustee's  power,  28, 
88 

Notice  of  trust  to  purchaser,  2  8 ,  88 

Purchaser  as  trustee,  28,  88 

Rights  of  assignee,  28,  89 

Right  to  convey,  28,  88 
Undue  influence,  28,  86 
Usages  and  Customs,  2  7 ,  896 

Between  buyer  and  seller,  27,  896 

Delivery  of  goods,  27,  898 

Examples,  27,  896-898 

In  general,  27,  896 

Knowledge  of  Usages,  2  7 ,  752,  755 
Examples,  27,  755,  756 
In  general,  27,  755 

Knowledge  of  usage  to  charge  interest, 

27,  752 
Measurement  of  quantity  of  goods,  27, 

896 
Reasonableness,  27,  775 
Examples,  27,  775-777 
In  general,  27,  775 
Remitting  money  to  vendor,  27,  898 
Unconditional  delivery,  27,  897 
Usages  Annexing  Incidents  to  Contracts, 
27,838 
Examples,  27,  838,  839 
In  general,  27,  838 
Usages  Contrary  to  Common  Law,  2  7, 791 
Delivery,  27,  791 
Warranty,  27,  792 
Denying,  27,  795 
Establishment  of,  27,  792-795 
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VENDOR  AND  PURCHASER- Co«/'rf 
Usages  and  Customs — Cont'd 

Usages  Contrary  to  Common  Law —  ConPd 

Warranty — Cont'd 

Examples,  27,  792-795 
Implied,  27,  792 
Usages  to  Explain  Contracts,  27,  827 

Examples,  27,  827-833 

In  general,  27,  827 

In  sacks  or  bulk,  27,  830 

Measure  of  quantity,  27,  830 

Payment  of  duties,  27,  832 

Weight  and  measurement,  27,  830 
Usages  to  Vary  Contracts,  2  7 ,  855 

Different    manner   of    performance, 
27,856 

Examples,  27,  855-860 

Inconsistent  additions,'  27,  856 

In  general,  27,855 
Weigiit  of  articles,  2  7 ,  896 
When  title  passes,  27,  898 
Use  and  Occupation,  28,  118 

See  infra.  Vendee  in  Possession; 

Vendor  in  Possession. 
Agreement  of  the  parties,  28,  119 
Default  of  vendee,  28,  121 
Examples,  28,  118-121 
License,  28,  119 
Turning  vendee  out  of  possession,  28, 

121 
Vendee  as  tenant  at  will,  28,  120  > 

Vendee's  right,  28,  119 
Vendor's  right,  28,  118 
Whether  vendee   must   pay  rent,  28, 

119 
Vendee  In  Possession,  28,  122 

Diminishing  vendor's  security,  28,  122 
Easements,  28,  122 
Examples,  28,  122-124 
Fixtures,  28,  123 
Improvements,  28,  124 
In  general,  28,  122 
Mortgaging  property,  28,  122 
Rents  and  profits,  28,  123 
Rescission,  28,  123 
Vendor  in  Possession,  28,  121 
Duty  of  vendor,  28,  122 
Liability  for  injury  to  property,  28, 122 
Liability  for  rents  and  profits,  28,  122 
Rights  of  vendor,  28,  121 
Waiver,  28,  544 
In  general,  28,  544 
Waiver  of  breach,  28,  149 
Waiver  of  Klgbt  to  Object  to  Title,  2  8 , 

S'M-  „       „ 

Acceptance,  28,  548 

Acceptance  of  deed,  28,  545 

Acts  of  owmership,  28,  544 

Approval  of  counsel,  28,  547 

By  implication,  28,  544 

Examples,  28,544-550 

Expressly,  28,  544 

In  general,  28,544 

Intention  of  purchaser,  28,  548 

Knowledge  of  defects,  28,  548 

Possession,  28,  544 

Possession  alone,  28,  546 


Question  of  fact,  2  8 ,  548 
Specific  performance,  28,  550 
Tender  of  deed,  28,  547 
Whether  court  will  force   purchaser 
to  accept  bad  title,  2  8,  549 
Waiver    of   Strict    Performance    Where 
Time  Is  of  the  Essence,  28,  550 
Waiver  of  vendor's  right  to  rescind, 
28,551 
Warranty,  28,  138-140 
Waste,  2  8 ,  89S 

Examples,  28,  898,  916,  917 
In  general,  28,  898 
lAjunctlon,  28,  936 

Examples,  28,  936-938 
In  general,  28,  936 
Voidable  contract  of  sale,  28,  937 
Liability  of  vendee,  28,  916 
What  amounts  to  a  waste,  28,  8g8 
Whether  time  is  of  the  essence  of  the  con- 
tract, 28,  104 
VENDOR'S  LIEN,  28,  156 
Personalty,  see  Sales. 
Annuities,  28,  166 
Assignment,  6,  660;  28,  169,  190. 

See  infra.  Express   Reservation  ; 
Implied     Lien     for     Purchase- 
Money. 
Where  vendor  retains  title  under  con- 
tract of  sale,  28,  195 
Attorney's  fees,  28,  164 
Dower,  28,  167,  173,  182 
Equitable  Mortgages 

Reservation  of  lien  in  deed,  6,  682 
Exchange,  28,  166 
Executors  and   administrators,  28,   168, 

182 
Express  Reservation,  28,  1S4 
Assignment,  6,  660;  28,  190  "i 

Incident  to  the  debt  which  it  secures, 

28,  191 
Of  one  of  several    purchase-money 

notes,  28,  191 
Priorities,  28,  191 
Whether  assignable,  28,  190 
Definition,  28,  184 
Distinguished  from  implied  lien,   28, 

185 
Equitable  title  to  vendor,  2  8 ,  187 
Examples,  28,  184,  185 
Execution  sale,  28,  187 
How  Express  Lien  is  Created,  2  8 ,  188 
Examples,  28,  188,  189 
In  general,  28,  188 
What  words  create,  28,  188 
How  Express  Lien  Is  Enforced,  28,  192 
Examples,  28,  192,  193 
In  general,  28,  192 
Legal  title  in  vendee,  28,  187 
Limitation  of  actions,  28,  193 
Married  women,  28,  185 
Matter  of  record,  28,  187 
Nature  and  effect,  28,  185 
Resemblance  to  mortgage,  28,  186 
Reservation   by   separate  instrument, 

28,  185 
Securing  collateral  agreement,  28,  i86 
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Subrogation,  28,  192 

Co- purchasers,  28,   192 
Examples,  28,  192 
In  general,  28,  192 
Sureties,  28,  192 
Subsequent  purchasers,  28,  187 
Validity,  28,  184,  185 
Waiver,"  2  8,  189 

Examples,  28,  189,  190 
Guardians,  28,  16S 
Homestead,  28,  167,  173 
How  Divested 

Antecedent  debtor's  valuable   con- 
sideration, 5,  163 
Implied  Lien  for  Purcliase-Money,  28,  157 
Against  Wbom  Lien  May  Be  Enforced, 
28,  173 

Assignees,  28,  175 
Assignees  in  bankruptcy,  28,  174 
Bona  iide  purchaser,  28, 174 
Coverture,  28,  173 
Creditors,  28,  175 
Dower,  28,  173 
Equitable  title,  28,  175 
General  rule,  28, 174 
Heirs,  28,  173 
Homestead,  28,  173 
Improvements  by  purchaser,  28,  175 
In  general,  28,  173 
Mortgagee,  28,  174 
Part  payment,  28,  174 
Priority,  28,  176 
Purchasers  with  notice,  2  8 ,  174 
Volunteers,  28,  174  ' 
What  is  notice  to  purchaser,  28,  175 
Constructive  trusts,  28,  158 
Definition,  28,  157 
General  principles,  23,  157-159 
How  Far  Adopted  in  tlie  United  States, 
28,  159 

Examples,  28,  159-163 
In  general,  28,  159 
Recognition  by  statute,  28,  159 
States  in  which  the  doctrine  has  been 

adopted  or  rejected,  28,  162 
States  in  which  the  lien  exists,  28, 

159-162 
United  States  courts,  28,  162 
How  Lien  is  Enforced,  28,  181 
Bill  in  Eciuity,  28,  1S2 

Allegations  in  bill,  28,  183 
By  whom  brought,  2  8 ,  182 
Description  in  bill,  28,  183        ^ 
Examples,  28,  182-184 
Who    are    necessary  parties,   28, 
182,  183 
Bemedy  at  Law,  28,  181 
Examples,  28,  181,  182 
In  general,  28,  181 
Whether  enforceable  at  law,  28, 
i8i 
Statute  of  limitations,  28,  184 
Intention  of  the  parties,  28,  158 
In  Whose  Favor  Lien  Exists,  28,  168 
Assignment  of  Lien,  6 ,  660 ;  2  8 ,  169 
Effect  of  vendor  assigning  debt, 
28,  171 
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Enforcement  by  assignee,  28,  172 
Examples,  28,  169-172 
In  England,  28,  169 
In  the  United  States,  28,  169 
Revival  of  lien,  28,  171 
States  in  which  liens  are  assigna- 
ble, 28,  169,  170 
States  in  which  liens  are   not  as- 
signable, 2  8 ,  170 
Transfer  of  debt,  28,  171 
Whether  lien  assignable,  28,  169 
Generally,  28,  168 
Guardians,  28,  168 
Lender  of  purchase-monej',  28,  i6g 
Partners,  28,  168 
Purchase-money    payable    to    third 

person,  28,  169 
Representatives  of  vendor,  2  8,  168 
Subrogation,  28,  169,  170,  172 
Tenants  in  common,  28,  168 
Vendor,  28,  168 
Origin  of  the  doctrine,  28,  157 
Purely  equitable  nature,  28,  159 
Waiver  of  Lien,  28,  176 
By  laches,  28,  180 
By  Taking  Security,  28,  177 
Bill  or  note,  28,  177 
Bond,  28,  177 
Checks,  28,  177 
Examples,  28,  178-180 
Husband  and  wife,  28,  178 
Independent  Security,  28,  179 
Express  agreement,  28,  179 
General  rule,  28,  179 
Mortgage  by  vendee,   28,  179 
Pledge,  28,  180 
Intention  to  waive,  28,  177 
Note  of  sub-vendee,  28,  179 
Novation,  28,  179 
Personal  security  of  third  person, 

28,  178 
Personal  security  of  veiidee,   28, 

177 
Renewal  of  note,  28,  177 
Vendee's    bill   accepted   \sy   third 

person,  2  8,  178 
Vendee's  note  with  third  person's 
indorsement,  28,  178 
Examples,  28,  176,  177 
Generally;  28,  176 
Judgment  at  law  for  debt,  28,   181 
Proof  of  waiver,  28,  176 
Receipt  or  acknowledgment  of  pay- 
ment, 28,  180 
Revival,  28,  177 

What  amounts  to  a  waiver,  28,  176 
What  Property  May  be  Subjected  to  Lien, 
2  8 ,  167 

Dower  rights,  28,  167 
Equitable  interest,  28,  167 
Examples,  28,  167,  168 
Homestead,  28,  167 
L.easehold  interest,  28,  167 
Nature  of  interest,  2  8 ,  167 
Other  land,  28,  168 
Personalty,  28,  168 
Rents  and  profits,  28,  168 
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VENDOR'S  LIEN— Co«/'rf 
Implied  Lien  for  Purchase-Money — Cont'd 
Wliat  Property  May  be  Subjected  to  Lien 
— Cont'd 

Right  of  way,  28,  167 
Separate  estate  of  married   women, 
38,  167 
Wlien  and  to  Wliat  Extent  Lien  Exists, 
28,  163 

Agreement  to  assume  a  debt,  28,  165 
Agreement  to  support  vendor,  2  8 ,  165 
Annuities,  28,  166 
Attorney's  fees,  28,  164 
Burden  of  repelling  presumption,  28 

163 
Complicated  agreement,  28,  165 
Conveyances  to  mairied  women,  28 

166 
Delivery  of  chattels,  28,  165 
Examples,  28,  164-167 
Exchange  of  lands,  28,  166 
General  rule,  28,  167 
Indebtedness    arising   out   of   other 

transactions,  2  8 ,  165 
Note  for  purchase-monej'  given,  28, 

166 
Only    for   unpaid    purchase-money, 

28,  164 
Presumption  to  exist,  28.  163 
Statute  of  frauds,  28,  164 
Unliquidated  demand,  28,  165 
Joinder,  1 1,  1013 
Laches,  28,  180 

Limitation  of  Actions,  13,  705;  28,  184 
Express  reservation,  28,  193 
Where  vendor  retains  title  under  con- 
tract of  sale,  28,  199 
lyis  pendens,  1 3 ,  904 
KaTried  Women,  28,  167,  173     • 

Express  reservation,  28,  185 
Mortgage 

Express    reservation    compared   with, 
28,  1S6 
Novation,  28,  179 
Priority,  28,  176 

Subrogation,  24,  223;  28,  169,  170, 172 
Conventional  subrogation,  24,  294 
Dischargre  by  one  joint  tenant,  24,  236 
Express  Keaervation,  28, 192 
Co-purchasers,  28,  192 
Examples,  28,  192 
In  general,  28,  192 
Sureties,  28,  192 
Payment    of    purchase  money    at   in- 
stance of  vendee,  24,  296 
Support 

Agreement  to  support  vendor,  28,  165 
Waiver,  see   infra.  Express   Reserva- 
tion; Implied  Lien  for  Purchase- 
Money 

Where  vendor  retains  title  under  con- 
tract of  sale,  28,  195 
Wbere  Vendor  Retains  Title  Under  Contract 
of  Sale,  2  8 ,  193 
Assignment,  28,  195,  196 
Examples,  28,  197 
In  general,  28,  195-197 


Equitable  conversion,  28,  195 
In  general,  28,  193 
Nature  of  a  mortgage,  28,  195 
Nature  of  interest,  28,  193 
Relationship  in  England,  28,  194 
Remedy,  28,  197 

Nature  of  proceedings,  28,  197 
Offer  of  performance,  28,  198 
Tender  of  deed,  28,  198 
Statute  of  limitations,  28,  199 
Trustee  and  cestui  que  trust,  28,  194 
Waiver,  28,  195 
Examples,  28,  196 
In  general,  27,  195 
VENIRE,  12,335 

Changed  from  original  character,  12,  335 
Defects  in,  12,  337 

Discretion  of  courts  as  to  when  return- 
able, 12,  336 
Form  of  the  process,  i  2,  337 
Generally,  1 2 ,  337 
Ground  for  quashing,  1  2,  338 
Indorsement  of  name  of  persons  drawn, 

12,337 
Irregularities,  12,335 
Neglect  of  sheriff  to  indorse  entry,    1 2 , 

337 
Neglect  of  sheriff  to  sign,  12,  337 
Number,    12,  336 
Number  fixed  by  statute,  1  2,  336 
Quashing,  12,  338 
Seal  of  the  court,  12,  337 
Special  Venire,  1 2 ,  338 

Capital  cases,  12,  338 

Statute  providing  for  as  matter  of  right, 

12,  339 

Strict  compliance  with  statutory  pro- 
visions, 12,  339 

When  regular  venire  has  been  ex- 
hausted, 12,  338 

When  regular  venire  has  been  quashed, 

12,  338 
When  regular  venire  is  not  drawn,  i  2, 

338 
When  special  venire    may   be   issued, 
12,  338 
Summoning,  12,  335 
Time  at  which  venire  is  returnable,    12, 

336 
Vicinage,  i  2,  336 
Who  to  be  summoned,  12,  336 
VENIRE  FACIAS,  28,  199 
Venire  de  Novo,  1  6,  502  ;   28,  199 
See  generally,  Nevs^  Trial. 
Consequences,  16,  502 
Discretion  of  court,  16,  502 
Distinguished    from    motion   for    new 

trial,  I  6,  502 
For  what  cause  venire  de  novo  granted, 

16,  502 
Imperfect  verdict,  1  6,  503 
Object,  16,  502 
Special  verdict,  16,  503 
VENIRE  FACIAS  DE  NOVO,  16,502;  28, 

VENTRE  INSPICIENDO,  28,  200 

5ee  Pregnancy;  Unborn  Children. 
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VENUE,  28,200 

See  Change  of    Venue;    Criminal 

Procedure. 
Accessory,  28,  235 

Act  commenced  in  one  county  and  com- 
pleted in  another,  3 ,  538 
Attempt,  28,  234 

Blow  struck  in  one  county,  death  in  an- 
other, 4,  737 
Boundaries,  see  jVi/^-a,  Judicial  Notice 

OF  Boundaries. 
Gbancery,  28,  239 

Examples,  28,  239-242 

In  general,  28,  239 
Code  pleading,  i  8,  499 
Continuing  offenses,  3 ,  538 
Corporations,  28,  220 

Contract  of  insurance,  28,  224 

Examples,  28,  220-225 

In  general,  28,  220 
Crime 

Partly  in  one  county  and  partly  in 
another,  4,  723 

Partly  in  one  jurisdiction  and  partly  in 
another,  4,  723 
Crime  Begun  in  One  County  or  State  and 

Finished  in  Another,  3 ,  538 ;  4 ,  737,  786 ; 

9,  620;  10,  531,  532;  12,  798;  20,531, 

594;  28,  202,  231,  232 

See  Jurisdiction. 

Accessory,  2  8 ,  235 

Attempts,  28,  234 

Begun  in  one  county  and  executed  in 
another,  28,  232, 

Committed  partly  in  one  county  and 
partly  in  another,  28,  232 

Crime  consummated  within  boundaries 
of  state,  28,  231 

Death  resulting  in  another  county,  28, 

237 

Examples,  28,  202,  203 

Extra-territorial  offenses,  28,  236 

In  England,  28,  202 

In  general,  28,  202,  203,  232 

Larceny,  12,  843 

Letter  to  obtain  money  by  false  pre- 
tenses, 28,  237 

Libel,  28,  334,  237 

Perjury,  28,  234 
Criminal  Cases,  2  8,  229 

Accessory,  2  8,  235 

Attempts,  28,  234 

Conspirators,  28,  236 

Crime  begun  in  one  state  and  finished 
in  another,  see  infra.  Crime  Begun 
IN  One  County  or  State  axd 
Finished  in  Another. 

Crime  conceived  in  one  county  and 
executed  in  another,  28,  232 

Death  resulting  in  another  county,  28, 

237 
Examples,  28,  229-231 
Extra-territorial  offenses,  28,  236 
False  pretense,  4,  736 
Generally,  28,  229 
Libels,  28,  234 
Perjury,  28,  234 
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Place  where  criminal    act    was  com- 
mitted, 4,  736 
Proof  of,  4,  738 

Essentiality  of  proof.  4,  738 
Inference,  4,  738 
Must  be  proved  as  laid,  4,  738 
Proof  that  offense  was  committed  in 
a  certain  town,  evidence  wanting 
that  town   was  in  county   laid  in 
venue,  4>  73^ 
Reversal  where  record  does  not  con- 
tain proof  of  venue,  4,  738 
Where  venue  laid  was  not  directly 
proved,  4,  738 
Venue  must  be  properly  laid,  4,  736 
Where  laid,  4,  736 
Definition,  5,  354;  28,  200 
Diverting  or  obstructing  water,  28,  225 
Divoi^ce.  28,  220 
EngUsli  Practice 

Extra-territorial  crime,  2  8 ,  202 
Murder  committed  in  another  county, 
2  8 ,  203 
Extra-territorial  crime,  28,  202 
Extra-territorial  torts,  28,  225 
False  pretenses,  28,  237 
Federal  courts,  28,  204 
Forcible  entry  and  detainer,  8,  150 
Foreign  corporations,  8,  404 
Goods   stolen    in  one  county  and    taken 

into  another,  3,  538 
Habeas  corpus,  28,  220 
Homicide 
Sufficiency  and  Weight  of  Evidence,  g, 
729 

Circumstantial  evidence,  g,  729 
Dying    declaration    of    deceased,    9, 

730 
Inference,  g,  729 
Place  where  remains  were  found,  g, 

730 
Reasonable  doubt,  g,  730 
Testimony  of  one  witness,  9,  729 
Whether  it  must  be  proved  affirma- 
tively, g,  729 
Indictment 
Record 

Showing  arraignment  and  plea,  10, 
528 
In  embezzlement,  6  ,  4980 
In  English  Practice,  2  8 ,  201 
At  common  law,  28,  202 
In  general,  28,  201 
Injunctions,  10,  1007 
In  local  action,  5,  354 
In  transitory  action,  5,  355 
Judicial  Notice  of  Boundaries,  28,  243 
Examples,  28,  243 
In  general,  28,  243 
Proof  of  venue,  2  8 ,  244 
Surveys,  28,  243 
Larceny,  1 2 ,  820,  886 

County  where  prosecution  is  laid,  12, 

820 
Evidence,  i  2,  843 

Necessity  of  proof,  12,  843 
Reasonable  doubt,  i  2,  843 
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VENUE— CoBi-V 
Larceny — Cont'd 
Evidence — Cont'd 

Stolen   in  one   county  and  brought 

into  another,  la,  843 
Sufficiency  of  proof,  i  2,  843 
Failure  to  produce  evidence,  i  2 ,  886 
Petit  larceny,  12,  820 
Place  where  demand  was  made,  1 2, 821 
Stolen  in  one  county  and  brought  into 
/    another,  i  2,  820 
Stolen  in  one  state  and  brought  into 

another,  12,  820 
Trust,  I  2,  821 
Variance,  1  2 ,  869 
Libel  and  slander,  2  8 ,  234,  237 
Local,  28,  201 
Necessity,  5,  354 
Nuisances,  16,  967,  981 

Where  abatement  is  sought,  16,  981 
Where  damages  only  are  sought,  16, 
981 
Perjury,  28,  234 
Probate,  28,  242 
Proof  of,  28,  244 
Replevin,  20,  1079 

Allegation  of  venue,  20,  1081 
Description   of  property   upon  which 

distress  was  levied,  20,  icfei 
In  England,  20,  1080 
In  Georgia,  20,  1079 
In  Indiana,  20,  1080 
In  Iowa,  20,  1080 
In  Kansas,  20,  1080 
In  Maine,  20,  1080 
In  Mississippi,  20,  1080 
In  Missouri,  2  o,  1080 
In  Pennsylvania,  20,  1080 
In  Wisconsin,  20,  1080 
Local  action,  20,  1079 
Property  distrained  for  rent,  20,  1080 
Whether  transitory,  20,  1079 
Requisites  of  an  affidavit,  i ,  310 
State  Courts,  28.  209 
At  law,  28,  209 
Ctiancery,  28,  239 

Examples,  2  8 ,  239-242 
In  general,  28,  239 
Corporation  suits,  28,  220 
Criminal  Cases,  2  8 ,  229 
Accessory,  28,  235 
Attempts,  28,  234 
Conspirators,  28,  236 
Crime  begun   ■within  one  state  and 
finished    in    another,   see    infra. 
Crime  Begun  in  One  County 
OR  State  and  Finished  in  An- 
other. 
Crime  conceived  in  one  county  and 

executed  in  another,  28,  232 
Death  resulting  in  another  county 

28,  237 
Examples,  28,  229-231 
Extra-territorial  offenses,  28,  236 
In  general,  28,  299 
Libels,  28,  234 
Perjury,  28,  234 
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Extra-territorial  torts,  28,  225 
In  civil  actions,  28,  209 
Practice,  28,  218 

Allegation   of   venue    in    transitory 
actions,  28,  218,  219 

Convenience  of  parties,  28,  219 

Divorce,  28,  220 

Habeas  corpus,  28,  220 

Remedies  without  change,  28,  218 
Probate,  2  8 ,  242 
Statutory  Restrictions,  2  8 ,  209 

In  Alabama,  28,  209 
/      In  Arkansas,  2  8 ,  209 

In  California,  28,  209 

In  Colorado,  28,  209 

In  Connecticut,  28,  210 

In  Dakota,  28,  210 

In  Delaware,  28,  210 

In  Florida,  28,  210 

In  Georgia,  28,  210 

In  Illinois,  28,  210 

In  Indiana,  2  8,  210 

In  Iowa,  28,  210 

In  Kansas,  28,  211 

In  Kentuck3',  28,  211 

In  Louisiana,  28,  212 

In  Maine,  28,  212 

In  Maryland,  28,  212 

In  Massachusetts,  28,  212 

In  Michigan,  28,  212 

In  Minnesota,  28,  212 

In  Mississippi,  28,  212 

In  Missouri,  28,  213 

In  Montana,  28,  213 

In  Nebraska,  28,  213 

In  Nevada,  28,  213 

In  New  Hampshire,  28,  213 

In  New  Jersey,  28,  213 

In  New  York,  28,  213 

In  North  Carolina,  28,  214 

In  Ohio,  28,  214 

In  Oklahoma,  28,  214 

In  Oregon,  28,  215 

In  Pennsylvania,  28,  215 

In  Rhode  Island,  28,  215 

In  South  Carolina,  28,215 

In  Tennessee,  28,  215 

In  Texas,  28,  215 

In  Utah,  28,  217 

In  Vermont,  28,  217 

In  Virginia,  28,  217 

In  Washington,  28,  217 

In  West  Virginia,  28,  218 

In  Wisconsin,  28,  218 
Summons,  24,  510 

Countj'  in  which  trial  is   to  be  held, 

24,  S'O 
Margin  of  the  writ,  24,  510 
Name  of  the  court,  24,  510 
Name  of  the  state,  24,  510 
Threats    and    threatening     letters,    25, 

1072 
Torts 

Extra-territorial  torts,  28,  225 
Transitory,  28,  201 
Trespass,  26,  627 
When  sufSciently  laid,  4,  736 

Vol.  II. 


Verbal  Evidence. 


INDEX-DIGEST. 


Verdict. 


Where  a  crime  is  committed  partly  in  one 
county     and     partly     in     another,     4, 

736 

Where  a  crime  is  composed  of  several 
elements,  and  a  material  one  exists  in 
either  of  two  counties,  4,  7^3' 
736 

Where  jurisdiction  of  crime  lies  in  either 
of  two  counties,  4,  739 

Whether  laid  in  body  or  margin  of  decla- 
ration, 5,  354 
VERBAL  EVIDENCE 

Patent  Law 

Reissue,  i  8,  41 
VERDICT,  28,259 

See  generally,  Appeal;  Damages; 
Judgment;  New  Trial;  Nonsuit. 

See  Directing  Verdict  ;  Jury  and 
Jury  Trial. 

Arrest  of  judgment,  see  Arrest  of 
Judgment. 

Esto-p-pel  by,  see  Estoppel. 

Jury  and  jury  trial,  see  Mode  of  De- 
liberation. 

Motion  in  arrest  of  judgment,  see  Ar- 
rest OF  Judgment. 

Repleader,  see  Repleader. 

Setting  aside  verdict,  see  New  Trial. 

Abbreviations,  28,  406 

Accessories,  28,  262 

Adjournment 

Sealed  verdict,  28,  409 

Alder  Ijy  Verdict,  see  Aider  by  Verdict. 
Bad  statement  of  good  cause  of  action, 

5,35° 
Declaration  which  does  not  show  suflS- 

cient  cause  of  action,  5,  350 
False  pretenses,  7,  766 
Omission  to  aver  breach  of  contract  in 

declaration,  5 ,  357 
Amendment,  2  8 ,  365 
By  Court,  2  8 ,  370 

Affidavits  of  jurors,  28,  373 

Alteration  of  facts  found,  28,  371 

Amending  the  record,  28,  372 

Consent  of  jury,  28,  372 

Entry  on   one  of  several  counts,  28, 

372 
Examples,  28,  370-372 
From  what  amended,  28,  373 
How  intention  ascertained,  28,  371 
In  general,  28,  370 
Judge's  notes,  28,  373 
Jury,  28,  370 

Matters  of  substance,  28,  372 
Misentry  of  verdict,  28,  372 
Misnomer,  28,  371 
Period     Within    Which     Court    May 

Amend,  28,  373 

After  error  brought,  28,  373 

After  judgment,  28,  373 

After  recording,  28,  373 

Examples,  28,  373,  374 

In  general,  28,  373 
Power,  28,  370 
Replevin,  28,  371 
Request  of  jury,  28,  372 
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By  Jury,  28,  365 

Allowing  evidence  to  be  heard,  28, 

367 
At  request  of  jury,  28,  365,  366 
By  order  of  court,  2  8 ,  365 
Calculation  of  interest,  28,  368 
Court  pointing  out  errors,  28,  365 
Defects  of  substance,  28,  365 
Defendant  to  plaintiff,  28,  366 
Examples,  28,  365-370 
Formal  defects,  28,  366 
In  general,  28,  365 
In  presence  of  court,  2  8 ,  367 
Jury    retiring     to     their     room    for 

further  deliberation,  28,  367 
Period    Within  Which  the  Jury  May 
Amend,  28,  368 
Discharge  of  jury,  28,  369 
Dispersion  of  jur}'  by   consent  of 

parties,  28,  370 
Examples,  28,  368-370 
In  general,  28,  368 
Certainty,  28,  294 
Larceny,  12,  891 
Replevin,  20,  iiii 
Special  Verdict,  28,  393 
Examples,  28,  393,  394 
In  general,  28,  393 
Amount,  see  infra.  Interest;  and  see 

Remittitur. 
Amount — Assessment  of  Damages,  28,  303 
Action  of  assumpsit,  28,  304 
Action  on  foreign  judgment,  28,  306 
Actions  of  debt,  28,  303 
Actions  of  debt  for  specific  sum,  28, 

303-305 
Amount  not  actually  in  issue,  28,  307 
Detinue,  28,  304 
Examples,  28,  303-309 
In  general,  28,  303 

Necessit3'   of  stating  amount  of  dam- 
ages, 28,  303 
Nominal  damages,  28,  30S 
Replevin,  28,  305 
Suit  on  open  account,  28,  304 
Where  amount  can  be  determined   by 

reference  to  pleadings,  28,  303,  305 
Argumentativeness,  28,  264 
Assault  and  Battery 

Responsiveness  of  verdict  to  issue,  2  8 , 

284 
Assumpsit,  1,890;  28,  304 
Certainty,  28,  294 

Absolute  certainty,  28,  294 

Action  against  partners,  28,  295 

Amendment,  28,  294 

Amount  determined  by  arithmetic,  28, 

300 
Certainty  to  a  common  or  reasonable 

intent,  28,  295 
Examples,  28,  294-303 
Examples  of  verdict  held  insufficient, 

28,  296 
Examples  of  verdict  held  sufficient,  28, 

296 
Expression  of  opinion,  2  8,  301 
Grades  of  offenses,  28,  302 
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VERDICT— CoBi'rf 
Certainty —  Cont'd 

Id  certum  est  quod  certum  reddi  potest, 
28,  300 

In  general,  28,  294 

Matters  outside  of  record,  28,  298 

Prosecutions  for  larceny,  28,  302 

Requisites,  28,  294 

Several  defendants,  28,  294 

Special  verdict,  28,  384 

Sum  with  interest,  28,  301 

Trespass  to  try  title,  28,  298,  299 

Verdict  ignoring  interest,  28,  302 

Where  matters  not  properly  involved, 
28,295 
Chance  verdict,  1 2 ,  378 
Conditional  verdicts,  28,  261 
Construction,  2  8 ,  354 

Counterclaim,  28,  357 

Examples,  28,  354-360 

Findings  by  judge,  28,  356 

General  verdict,  28,  358 

In  favor  of  verdict,  28,  354 

In  general,  28,  354 

Intent  an  element  of  the  ofifense,  2  8, 359 

Intention  of  jury,  28,  356 

Lower  or  higher  grade  of  crime,  28, 

359 
Matters  in  issue,  28,  355 
Misnomer  of  defendant,  28,  360 
Presumption,  28,  356 
Presumption    that    jury    found     facts 

necessary  to  support  the  verdict,  28, 

358 
Several  counts,  28,  358 
Several  defendants,  28,357 
Several  issues,  28,  355 
Special  Verdict,  28,  386 

Criminal  cases,  28,  389 

Examples,  28,  386-390 

Facts   taken  to  exist  which  do  not 
appear,  28.  387 

In  general,  28,  386 

Intent  as  element  of  the  crime,   28, 

389 
Issues  ignored,  28,  388 
More  or  less,  28,  3S6 
Read  as  an  entirety,  28,  386 
Ut  res  magis  valeat,  quam  pereat,  28, 

35S 
Verdict  of  guilty  upon  one  of  several 
counts,  28,  359 
Contradictor^',  28,  262 
Counterclaim,  28,  357 
Criminal  Cases,  4,  8S1 

See  infra,  Special  Verdict. 
Certainty,  28,  302,  303 
Form  of  verdict,  28,  405 
Oral  verdict,  28,  407 
Polling  the  jury,  4,  881 
Recording  the  verdict,  4,  881 
Return,  4,  881 
Cure  by  Verdict,  i ,  553  528,  417 
See  Remittitur. 
At  Common  Law,  28,  417 
Ambiguities,  28,  419 
Arrest  of  judgment,  12,  147^ 
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Averment  as  to  due  care,  2  8 ,  420 
Averment  of  notice,  28,  420 
But  one  cause  of  action,  28,  422 
Civil  actions,  28,  421 
Collateral  parts  of  pleading,  28,  426 
Criminal  cases,  28,  423,  424 
Criminal  statutes,  28,  426 
Defective  count,  28,  421,  423 
Defective  plea,  28,  423 
Defective  replication,  28,  423 
Defects  in  declarations,  28,  420 
Distinction  between  defective  state- 
ment of  title,  and  statement  of  de- 
fective title,  28,  425 
Duplicity  in  indictment,  2  8 ,  423 
Examples,  28,  417-427 
Facts    defectively    and    imperfectly 
stated,  or  omitted  in  pleading,  28, 
417 
Facts   which  could   not  be  implied 

from  averments,  28,  424 
Fatal  objection  on  demurrer,  28,417 
Formal  defects,  28,  417,  418 
In   absence  of  statutory  provisions, 

2  8 ,  424 
Inconsistent  with  allegations  on  rec- 
ord, 28,  424 
In  general,  28,  417 
Material  facts  imperfectly  stated,  28, 

419 
Misjoinder  of  counts,  28,  421 
Omission  of  essential   element,  28, 

424 
Omission  of  essential  facts,  28,  425 
Omission  of  material  allegation,  28, 

419 
Profane  swearing,  28,  421 
Statement  of  consideration,  28,  425 
Substantial  defects,  28,  417,  419 
Surplusage,  28,418 
Time,  28,  421 
By  Statute,  2  8,  427 

Appearance  of  an  infant,  28,  431 
Competency  in   selection  of  jurors, 

28,  430 
Criminal  actions,  28,  427 
Errors  and  irregularities  in  course  of 

trial,  28,  430 
Formal  errors,  28,  428 
Grand  jurors,  28,  430 
Immaterial  issue,  28,  430 
In  England,-  28,  427 
Informal  joinder,  28,  429 
Instructions,  2  8,  431 
In  United  States,  28,  427 
Misjoinder,  28,  429 
Non-joinder  or  want  of  issue,  28,  429 
Omission  of  essential  element,  2  8 ,  429 
Similiter,  28,  429 
Statute  of  jeofails,  28,  427 
Substantial  defects,  2  8 ,  429 
Defects  cured  by  verdict,  i ,  553 
Married  women,  14,  655 
Damages,  see  infra,  Amount — Assess- 
ment OP  Damages;  Interest;  and 
see  Remittitur. 
Definition,  28,  260 
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Detinue,  5,  657 

Assessment  of  damages,  28,  304 
Effect  of,  28,  417 

As  a  bar  to  subsequent  suits,  28,  432 

As  a  cure  for  irregularities,  see  infra. 
Cure  by  Verdict. 

In  general,  28,  417 
Embezzlement,  6,  506 
Eminent  Domain,  6,  622 

Assessment  of  damages,  6,  623 

Excessive  award,  6,  624 

Finding   that   land   is   necessary   to   a 
public. use,  6,622 

Interest,  6,  623 

Irregularities,  6,  623 

Misconduct  of  jury,  6,  624 

Requisites,  6,  622 

Setting  aside,  6 ,  623 

Technical  irregularities,  6,  623 

Validity,  6,  622 

Verdict  for  specified  sum,  6,  623 
Executors  and  Administrators 

Responsiveness  of  verdict  to  issue,  28, 

293 
Fact  admitted  by  pleading,  28,  262 
False  Pretenses,  7,  790 

Surplusage,  7,  79° 

Tvpo  counts,  one  of  which  is  good,  7, 

790 
Upon  count  for  conspiracy,  and  count 

for  false  pretenses,  7,  791 
Verdict  of  attempt,  7 ,  791 
Findings,  see  infra.  Special  Findings. 
Forcible  Entry  and  Detention,  8,  170 
Action  against  two  tenants,  8,  171 
Cause  of  verdict,  8,  171 
Forcible  entry,  8,  171 
General  verdict,  8 ,  170 
Guilty  of  withholding  possession,   8, 

171 
Possession  of  complainant,  8,  171 
Stating  detention  by  force,  8,  171 
Substantial  compliance  with  statute,  8 , 

170 
Technical  strictness  of  language,  8, 171 
Verdict  of  court,  8,  170 
When  verdict  should  be  sustained,  8, 

171 
Forgery,  8,  542 

Definiteness,  8,  542 
Sufficiency,  8,  542 
Form  of  Verdict,  2  8 ,  404 
Abbreviations,  28,406 
Criminal  cases,  28,  405 
Examples,  28,  404-407 
Grammatical  errors,  28,  406,  407 
In  general,  28,  404 
Omissions,  28,  406 
Oral  verdict,  28,  407 
Privy  verdict,  28,  416 
Public  verdict,  28,  415 
Sealed  Verdict,  2  8 ,  409 

Adjournment,  28,  409 

Consent  of  parties,  28,  413 

Course  upon  disaffirmance,  28,  411 

Criminal  cases,  28,  413 

Delivery  in  open  court,  28,  411 
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Dissenting  from  verdict,  28,  411 

Examples,  28,  409-416 

General  rule,  28,  409 

Informal,  28.  411 

In  general,  28,  409 

Poll,  28,  415 

Resembling  jury,  28,  415 

Unsealed,  28,  410 
Sense  clear,  28,  407 
Signing  verdict,  28,  408 
Special  verdict,  28,  391 
Spelling,  28,  406 
Substantial  correctness,  28,  405 
Technical  objections,  28,  404 
Written  verdict,  28,  407 
Gambling  devices  to  arrive  at  verdict, 

see  infra.  Mode  of  Deliberation. 
Gaming  houses,   8,  1093 
General  Verdict,  8,  1293;  28,  260 
Conditional  verdicts,  28,  261 
Definition,  28,  260 
Examples,  28,  260,  261 
Bequlsltes  of  Verdict,  2  8 ,  262 

Argumentativeness,  28,  264 

Certainty,  see  infra.  Certainty. 

Consistent  with  instructions  of  the 
court,  28,  264 

Contradictory,  28,  262 

Fact  admitted  by  the  pleadings,  28, 
263 

Inconsistent  with  pleadings,  28,  263 

Indefiniteness,  28,  264 

Indirectness,  28,  264 

Mode    of   deliberation,    see    infra. 
Mode  of  Deliberation. 

Number  of  jurors,  see  infra.  Num- 
ber OF  Jurors. 

Reasonableness,  28,  262 

Responsiveness,  see  infra.  Respon- 
siveness. 

Statutory  directions,  28,  263 

Weight  of  evidence,  28,  262 
Right  to  return,  28,  261 
Verdict  subject  to  opinion,  28,  394 
What  it  includes,  28,  261 
Gold  coin,  28,  362 
Grand  Jurors 

Cure  by  verdict,  28,  430 
Homicide,  9,  748 

Assessing  the  punishment,  9,  749 

Errors  in  spelling,  9,  750 

Form,  9,  748 

Naming  defendant,  g,  750 

Polling  the  jury,  9,  751 

Recommendation  of  mercy,  g,  750 

Specifically    acquitting  of    higher  or 

lower  degree,  g^  749 
Specifying  degree  of  guilt,  9,  748 
Specifying     the    count    sustained,     g, 

750 
Statement     that    defendant    is    found 
guilty  in  manner  and  form  as  found 
in  indictment,  g,  748 
Time  and  manner  of  rendition,  g,  748 
In  criminal  conspiracy,  4,  640 
Indefiniteness,  28,  264 
Indirectness,  28,  264 
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Instructions,  2  8 ,  264 

Cure  by  verdict,  28,  431 
Special  verdict,  28,  379 
Interest 
Allowance  of  Interest  by  Verdict,   28, 
320 

American  authorities,  28,  322 
Amount   not    readily   ascertainable, 

28,  329 
Arrears  of  rent,  28,  324 
At  common  law,  28,  320 
Contract  providing  for  interest,  28, 

320 
Contract  stipulating  for,  28,  324 
Course  of  dealings  between  parties, 

28,  320,  324 
Defendant  guilty  of  fraud  or  injustice, 

28,320,  32i« 
Discretion  of  court  or  jury,  28,  320 
Discretion  of  jury,  28,  325 
Distinction  between  England  and  the 

United  States,  2 8,  326 
Distress  for  rent,  28,  324 
In  general,  28,  320 
Interest  as  a  standard  of  damages, 

28,326 
Interest  follows  the  principal  as  the 

shadow  the  substance,  28,  323 
Interest  presumed,  28,  320 
Maritime  torts,  28,  324 
New  York  rule,  28,  328 
Open  accounts,  28,  327 
Sate  After  Maturity,  2  8 ,  330 

Absence  of  contract  to  pay  inter- 
est, 28,  330 
Contract,  28,  330 
Contract  rate    higher  than  '  legal 

rate,  28,  331 
Contract  rate    lower    than    legal 

rate,  28,  333 
Contract  rate  or  legal   rate,    28, 

331-333 
Examples,  28,  330-338 
In  general,  2  8 ,  330 
Interest  in  the  nature  of  damages, 

28,330 
Legal  rate,  28,  337 
Notes,  28,  330 
Rate  of  interest,  28,  331 
Replevin,  28,  325 
Trespass,  28,  325 
Trover,  28,  325 
Unliquidated  demands,  28,  328 
Usage,  28,  320,  324 
Amendment,  28,  368 
On  Amount  of  Verdict,  28,  317 
In  general,  28,  317 
Interest-bearing  claims,  28,  318,  319 
Non-interest-bearing  claims,  28,  319 
Statutes,  28,  319,  320 
Where    party    delays    rendition    of 
judgment,  28,  317 
Intoxicating  liquors,  1 1,  770 
Jeopardy,  1 1 ,  934,  956;  28,  433 
Irregular,  1 1 ,  956 
Trial  upon  the  merits,  1 1 ,  957 
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Where  no  judgment  can  be  rendered 

upon  it,  II,  956 
Where  there  is  no  judgment  upon  the 
verdict,  1 1,  956 
Joinder 

Cure  by  verdict,  2  8 ,  429 
Judges,  see  infra.  Reception  of  Ver- 
dict. 
Judge  suggesting  compromise,  1 1,  258 
Judgment 
Judgment  conforming  to,  i  2,  73 
Verdict  leaving  part  of  issue  undisposed 
of,  12,  72 
Judgment  Non  Obstante  Veredicto,  12,  79 ; 
16,  637 

Application  of  plaintiff,  12,  79 
Confession  and  avoidance,  12,  79 
Entry  after  judgment,  12,  79 
Entry  before  verdict,  12,  79 
When  it  may  be  rendered,  1 2,  79 
Jury  and  jury  trial,  see  infra.  Number 

OF  Jurors;  Polling  the  Jury. 
Justice  of  the  Peace,  i  2 ,  465 

Asking  jury  for  their  verdict,  12,  466 
Entry  upon  docket,  12,  466 
Oral  or  written,  i  2,  466 
Signature  bv  foreman,  12,  afi() 
Larceny,  i  2,  881,  886 
Assessment  of  Value,  i  2 ,  884 
Aggregate  value,  12,  885 
Exact   sutn   charged    in   indictment, 

12,885 
General  verdict,  1 2 ,  884 
Jurisdiction,  12,  884 
Special  finding,  12,  8S4 
Conclusiveness,  12,882 
Counts,  12,  883 
Defects  In  Verdict,  1 2 ,  885 
Formal  defects,  i  2 ,  885 
Immaterial  defects,  12,  885 
Misspelled  words,  .1  2,  885 
Failure  of  evidence,  12,  886 
General  verdict,  12,  881,  8S4 
Grand  and  petit  larceny,  i  2,  S83 
Guilty  as  to  part  of  the  articles,  i  2  ,  882 
Indictment  for  robbery,  12,  S84 
Joint  defendant,  12,  882 
Larceny  from  a  dwelling-house,  i  2 ,  884 
Larceny  from  the  person,  12,  884 
Necessity  of  special  finding,  12,  881 
Partial  verdict,  1 2 ,  882 
Receiving  stolen  property,  12,  884 
Responsiveness,  12,882 
Setting  Aside,  1 2 ,  886,  888 
Amendment,  12,891 
Asportation,  1 2 ,  888 
Claim  of  ownership,  12,  890 
Conflicting  evidence,  12,  891 
Conviction  of  embezzlement,  12,890 
Credibility  of  witnesses,  i  2 ,  891 
Different  crime,  i  2 ,  892 
Failure  of  evidence,  12,  88S 
Fraudulent  intent,  12,  889 
Higher  grade  of  crime,  i  2,  892 
Irregularity,  12,891 
Newly  discovered  evidence,  12,  890 
Number  of  jurors,  12,891 
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Reasonable    presumption    of   guilt, 
1 2 ,  891 

Receiving  stolen  property,  i  2 ,  889 

Uncertain  verdict,  12,  891, 

Value,  12,  889 

Variance,  12,  888 

Violation    of   duty   by    prosecuting 
oiBcer,  12,  891 
Several  distinct  offenses,  12,  881 
Sufficiency,  12,  881 
Under  Special  Statutes,  i  2,  892 

Compliance  with  statute,  12,  S92 

Punishment,  12,893 

Value,  12,  892 
Verdict  of  petit  larceny,  12,  S83 
Limited  partnership,  13,  839 
Lost  wills,  13,  1 142 
Manner    of    arriving  at    verdict,   see 

infra.  Mode  of  Deliberation. 
Mechanics'  liens,  15,  195 
node  of  Delilieration,  28,  267 
See  Jury  and  Jury  Trial. 
Chance  devices,  28,  271 
Coercion,  28,  268 
Compromise  verdicts,  28,  268 
Duress,  28,  369 
Experiments    to   determine   how   jury 

stands,  28,  271 
How  Improper  methods  of  Arriving  at 

Verdict  May  Be  Shown,  28,  273 

Affidavit  of  juror  to  prove  mistake, 
28,277 

Affidavits  to  explain,  28,  279 

Chance  devices,  28,  280 

Chance  witness,  28,  277 

Examples,  28,  273-276 

Juror's  testimony,  28,  273 

Juror's  testimony  admitted,  28,  276, 
277 

Misconduct  of  officer,  28,  276 

Misdirection  by  judge,  28,  278 

Misentry  of  verdict,  2  8 ,  277 

No  verdict,  28,  27S 

Testimony  of  sheriff,  28,  276 

Verdict  agreed  to  by  portion  of  jury, 
28,  278 
Influences,  28,  267 
In  general,  28,  267 
Intelligent  reflection,  28,  271 
Judge  urging  an  agreement,  28,  269 
No   agreement  to   abide  by  results  of 

chance,  28,  272 
Passion  or  prejudice,  28,  267 
Remarks  to  hasten  jurors,  28,  269 
Unwarrantable  interference,  28,  270 
Verdict  by  lot,  28,  373 
Hew  Trial 
Verdict  Contrary  to  Court's  Instructions, 

16.552 

Assessment  of  damages,  16,  584 
Examples,  16,  552-554 
Instructions  of  trial  court,  16,  554 
Verdict  contrary  to  law,  i  6,  553,  554 
When  new  trial  granted,  16,  552 
Where  instructions  did  not  state  law 
correctly,  16,  S53 
Verdict  contrary  to  law,  16,  554 
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Verdict  Contrary  to  Weight  of  Evidence, 

i6,SS4.  SS5 

As  to  excessive  and  inadequate  dam- 
ages, see  Nevi^  Trial. 
Action  of  appellate  court,    16,555, 

Conflicting  Evidence,  16,  557 
Appellate  court,  16,  561 
Defect  of  evidence,  16,  560 
Evidence  not  sufficient  to  support 

verdict,  16,  560 
Evidence  on  tjoth  sides,  16,  558 
Examples,  16,  557-562 
Failure  of  evidence,  16,  560 
General  verdict,  16,  559 
Jury  failing  to  comprehend  force 

of  evidence,  16,  559 
No  evidence  to  support  verdict,  16, 

561 

Partiality  and  passion,  16,  560 

Special  findings,  16,  559 

Verdict  manifestly  against  weight 
of  evidence,  16,560 

Verdict  supported   by   some  evi- 
dence, 16,  558 

When  new  trial  will  be  granted, 
1 6,  557,  560 
Definition  of  weight  of  evidence,  16, 

554 
Difference  of  opinion  between  judge 

and  jury,  16,  557 
Findings,  16,  555 
General  principles,  16,  554 
Instructions  of  trial  court,  16,  554 
Jur^'    disregarding;    competent    evi- 
dence, 16,  555 
Nominal  damages,  16,  556 
Number  of  witnesses,  16,  554 
Passion  or  prejudice,  16,  555 
Preponderance  of  evidence,  16.  556 
Question  of  jury,  16,  554 
Question  of  right  involved,  i  6 ,  556 
Verdict    clearly    against    weight   of 

evidence,  16,  554 
View,  16,  555 
Weight  of  evidence  on  one  point,  i  5. 

556 
When  new  trial  will  be  ordered,  16, 

SS4 
When  new  trial  will  not  be  granted, 

16,556,557 
Where  substantial  ju-stice  was  done, 

16,557 
Verdict  Irregular  in  Form,  16,  562 

Entry  upon  record,  16,  562 

Examples,  16,  562 

Inconsistent     special     findings,     16, 
562 

In  general,  i  6,  562 

Insufficient  findings,  16.  562 

Uncertain  verdict,  16,  562 

Ungrammatical  findings,  16,  562 

Waiver,  16,  562 
Verdict  Not  Regularly  Found,  1 6 ,  563 

Cast  lots,  16,  563 

Examples,  i  6,  563 

In  general,  16,  563 
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New  Trial — Cont'd 

Verdict  Not  Regularly  Found — Cont'd 
Length  of  term  of  imprisonment,  i6, 

563 
Unliquidated  damages,  16,  563 
Non  Obstante  Veredicto,  i  2 ,  79 

Waiver  of  right  to  new  trial,  16,  637 
Not  sustained  by  pleadings,  12,  72 
Number  of  Jurors,  2  8 ,  265 

See  Jury  and  Jury  Trial. 

Civil  causes,  28,  266 

Criminal  prosecutions,  28,  267 

In  general,  28,  265 

Less  than  twelve.  28,  265 

Unanimity,  28,  265 

Waiver  of  numerical  irregularities,  28, 
267 

Whether  twelve  necessary  number,  28, 
265 
Objection  to  Verdict 

New  trial,  16,  552 
Obtained  by  adding  estimates  and  divid- 
ing sum,  12,  378 
On  dies  non  juridicus,  5,  86 
Oral  verdict,  28,  407 
Partial  Verdict,  2  8,  375 

Definition,  28,  375 

Examples,  28,  375,  376 

In  general,  28,  375 

Several  counts,  28,  375 

Silence  as  to  a  count,  28,  375 
Patent  law,  18,  112 
Penalties,  i  8,  281 

Amount  of  penalty,  i  8,  281 

Double  value  of  goods,  18,  281 

Specifying  particular  offenses,  18,  282 
Perverse  verdict,  18,412 
Pleading  Cured  by  Verdict 

Trespass,  26,  627 
Polling  tlie  Jury,  28,  349 

See  Jury  and  Jury  Trial. 

Absence  of  counsel,  28,  353,  354 

Cautions,  28,  352 

Civil  cases,  28,  350 

Criminal  cases,  28,  349 

Discretion  of  trial  judge,  28,  350 

Dissent  of  juror,  28,  352  ' 

Effect  of  disaffirmance,  28,  353 

Form  of  question,  28,  351 

In  criminal  cases,  28,  349 

In  general,  28,  349 

Sealed  verdict,  28,  415 

Second  verdict,  28,  353 

Sending  jury  back,  28,  353 

Waiver,  28,  591 

Waiver  of  right,  28,  353 

When   request   should   be   made,    28, 
351 

Whether  matter  of  right,  28,  349 
Presence  of  counsel,  28,  349 
Presence  of  judges,  see  infra.   Recep- 
tion OF  Verdict. 
Presence  of  Parties,  28,  344 

Civil  Causes,  2  8 ,  344 

Duty    to    have    jiarties   called,    28, 
344 
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Effect  of  rendering  verdict  in  the  ab- 
sence, 28,  344 
Right  of  party,  28,  344 
Criminal  Cases,  2  8 ,  344 
Capital  offenses,  28,  345 
Crimes  less  than  capital,  28,  345 
Evidence  of  presence,  28,  346 
Examples.  28,  344-347 
In  general,  28,  314,34.; 
Misdemeanors,  28,  346 
Necessity,  28.  344 
Variance,  28,  345 

Waiver  of  right  to  be  present,  2  8 ,  347 
Waiver  of  Eight  to  be  Present,  2  8 ,  344 
By  counsel,  28.  348 
Constructive  waiver,  28,  348 
Examples,  28,347-349 
Felony,  28,  348 
In  general,  28,  347 
Presence  of  Prisoner 
Homicide,  9,  657 
Privy  verdict,  28,  416 
Public  verdict,  28,  416 
Quotient  Verdict,  1 2 ,  378 

How  shown,  I  2,  378 
Rape,  I  g ,  968 

Beception  of  Verdict,  28,  338 
Adjournments,  28,  340 
By  whom  received,  28,  338 
In  general.  28,  338 
Presence  of  All  of  Several  Judges,  28, 

339 

Effect  of  absence,  2  8 ,  339 
Permanent  absence,  28,  339 
Temporary  absence,  28,  339 

Presence  of  counsel,  28,  349 

Presence   of  party,  see    infra.  Pres- 
ence OP  Parties. 

Prolongation  of  term,  28,  340 

Reception  on  Sunday,  see  infra,  Sun- 
day. 

When  received,  28,  340 

Where  Received,  2  8 ,  343 
In  general,  28,  343 
Judge's  chambers,  28,  344 
Open  court,  2  8 ,  343 
Room  of  juror,  28,  343 
Recommendation  to  mercy,  28,  364 
Record,  20,  482 
Recordation  of  Verdict,  2  8 ,  374 

Clerk's  duties,  28,  374 

Examples,  28,374 

In  general,  28,  374 

Sunday,  28,  374 

Who  may  enter,  28,  374 
Relief  of  Judgment 

Defects  cured  by  judgment,  12,  147* 

Verdict   not   conforming   with    indict- 
ment, 12,  147^ 
Remittitur,  see  Remittitur. 
Replevin,  20,  11 08 

Amendment,  20,  11 11 

Assessment  of  damages,  20,  mi;  28, 

30.S 
As  to  part  of  property,  20,  1108 
Consistent  with   the  issues   presented, 

20,  1112 
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Construed  with  reference  to  pleadings, 

ZO,   III2 

Damages,  20,  1112 

Defect  in  form,  20,  11 11 

Description  of  property,  20,  1112 

Examples,  20,  1108 

"  Find  for  the  plaintiff,"  20,  1109 

Finding  value  of  property,  20,  ml 

General  verdict,  20,  1109 

In  general,  20,  1108 

Judge   directing  jury  to  supply  omis- 
sions, 20,  nil 

Neglecting  to  find  all  issues,  20,  mo 

Passing  upon  all  issues,  20,  1109 

Responsiveness  of, verdict  to  issue,  28, 
290 

Two  or  more  defendants,  20,  1112 

Verdict  of  not  guilty,  20,  nil 

When  different  interests  exist,  20,  1108 

Where  but  one  issue  is  made  by  plead- 
ing, 20,  1109 

Where  defendant  has  improved  prop- 
erty, 20,  1113 

Where   distinct  items   have   been   re- 
plevied, 20,  1112 

Where  there  have  been  several  pleas, 
20,  1108 
Res  Judicata,  21,  131 ;  28,  432 

Judgment  without  verdict,  2 1 ,  265 
ReBponsiveneas,  28,  281 

See  infra.  Surplusage. 

Actions  against   personal  representa- 
tives, 2g,  293 

Assault  and  battery,  28,  284 

Examples,  28,  281-284 

Facts  not  in  issue,  28,  292 

Failure  to  join  one  of  several  issues, 
28,  281 

Finding  merely  as  to  costs,  2  8,  285 

Findings  of  judge  without  jury,  28,  293 

General  rule,  2  8 ,  292 

Guilty    where    former    acquittal    is 
pleaded,  28,  285 

Inconclusiveness,  28,  283 

In  general,  28,  281 

Liberality  of  construction,  28,  286 

No  issue  joined,  28,  285 

No  responsiveness  in  terms,  28,  287 

Replevin,  28,  290 

Several  counts  stating  same  issue,  28, 
291 

Several  defendants,  28,  285 

Special  verdict,  28,383 

Specific  response  to  each  issue,  28,  288 

Test  of  sufficiency,  28,  287 

Trespass,  28,  284 

Undetermined  issues,  28,  283 

Verdict  ascertained,  28,  286 

Verdict  broader  than  issue,  2  8,  292 

Where  controversy  can  be  concluded 
out  of  the  findings,  28,  286 

Where  each  point  must  have  formed 
an  element  in  the  controversy,  2  8 ,  288 

Where  the  case  turns  upon  decision  of 
any  one  issue,  28,  291 

Where  the  verdict  must  have  been  the 
same,  28,  288-290 
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Cure  by  verdict,  28,  426 
Sealed-Verdict,  2  8,  409 
Adjournment,  28,  409 
Consent  of  parties,  28,  413 
Course  upon  disaffirmance,  28,  411 
Criminal  cases,  28,  413 
Delivery  in  open  court,  28,411 
Dissenting  from  verdict,  28,  411 
Examples,  2  8 ,  409-416 
General  rule,  28,  409 
Informal,  28,  411 
In  general,  28,  409 
Poll,  28,  415 
Resembling  jury,  28,  415 
Unsealed,  28,  410 
Seizure  of  intoxicating  liquors,  2  i ,  979 
Signing  verdict,  28,  408 
Special  Findings,  2  8 ,  395 

See  infra,  General  Verdict  ;  Spe- 
cial Verdict. 
At  common  law,  28,  395 
By  Statute,  2  8 ,  399 

Generally,  2  8,  399 

In  Arkansas,  28,  400 

In  California,  28,  400 

In  Colorado,  28,  400 

In  Idaho,  28,  400 

In  Illinois,  2  8,  400 

In  Indiana,  28,  400 

In  Iowa,  2  8 ,  402 

In  Kansas,  28,  402 

In  Kentucky,  28,  402 

In  Michigan,  28,  402 

In  Minnesota,  28,  402 

In  Missouri,  28,  403 

In  Montana,  2,8,  403 

In  Nebraska,  28,  403 

In  Nevada,  28,  403 

In  New  York,  28,  403 

In  North  Carolina,  28,  403 

In  Ohio,  2  8 ,  403 

In  Oregon,  28,  403 

In  South  Dakota,  28,403 

In  Utah,  2  8 ,  403 

In  Wasliington,  2  8-,  403 

In  West  Virginia,  28,  403 

In  Wisconsin,  28,  403 

pbject  of  statutes,  2  8 ,  399 
Consent  of  parties,  2  8 ,  39S 
Discretionary  with  court,  28,  398 
Eflfect,  28,  397 
Examples,  28,  395-399 
Inconsistent  with  general  findings,  28, 

397 
In  general,  28,  395 
New  England  states,  2  8,  396 
Object,  28,  396 

Withdrawal  of  interrogatories,  28,  398 
Special  Verdict,  2  8 ,  376 
See  infra.  Special  Findings. 
Amendment,  28,  393 

Examples,  28,  393,  394 

In  general,  28,  393 
By  whom  drawn,  28,392,393 
Definition,  28,  376 
Form,  28,  391 
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VERDICT— Co«/'</ 
Special  Verdict— Co»/W 
History,  28,  377 
Object, -2  8,  377 
Origin,  28,  377 
Preparation  of,  28,  391 
Requisites,  2  8 ,  3S0 
Certainty,  2  8 ,  384 
Documents,  28,  385 
Examples,  28,  384 
In  general,  28,  384 
Construction,  28,  386 
Criminal  cases,  28,  389 
Examples,  28,  386-390 
Facts  taken  to  exist  which  do  not 

appear,  2  8 ,  387 
In  general,  2  8 ,  386 
Intent  as   element  of  the   crime, 

28,389 
Issues  ignored,  28,  388 
More  or  less,  2  8,  386 
Read  as  an  entirety,  28,  386 
Examination  of  evidence  adduced  at 

trial,  28,  380 
Examples,  28,  380-383 
Facts  admitted  by  pleading,  2-8,  382 
Facts  but  not  evidence,  28,  382 
Formality,  28,  385 
In  general,  28,  380 
Responsiveness,  28,  393 

All  •'  litigated"  issues,  28,  394 
Examples,  28,  3S3,  384 
In  general,  28,  383 
Undisputed  facts,  28,  382 
Right  to  Return,  2  8 ,  377 
At  common  law,  28,  377 
Authority  of  the  court,  2  8 ,  377 
Discretion  of  the  jury,  28,  377 
Instructions,  28,  379 
Right  of  court  to  refuse,  28,  378 
Statutes,  2  8 ,  378 

In  California,  28,  378 
In  Colorado,  28,  378 
In  Indiana,  28,  378 
In  Iowa,  28,  378 
In  Kansas,  28,  378 
In  Missouri,  28,  379 
In  Nebraska,  28,  379 
In  New  Jersey,  28,  379 
In  New  York,  28,  379 
In  Ohio,  28,  379 
In  Pennsylvania,  28,  379 
In  South  Carolina,  28,  379 
In  Texas,  2  8 ,  379 
Instructions  by  court,  28,  379 
Trial  before  justice,  2  8 ,  379 
United  States  courts,  28,  379 
Statutory  enactments,  28,376 
Supervision  of  court,  2  8 ,  392 
Suiplusage,  28,  390 
Examples,  2  8 ,  390 
Inferential  conclusions,  28,  391 
In  general,  28,  390 
Legal  conclusions,  28,  390 
Venire  de  novo,  1 6 ,  503 
Verdict  subject  to  opinion,  28,  394 
Spelling,  23,  I  ;  28,  406 


Sunday 
Reception  on  Sunday,  2  8 ,  341 
Examples,  28,341-343 
In  general,  28,  341 
Whether  legal,  28,  341 
Whether  verdict  may  be  rendered  on, 

24,  577 
Surplusage,  28,  360,  390 

See  Responsiveness. 

Cure  by  verdict,  28,  418 

Disregarded,  28,  361 

Examples,  28,  361-365,  390 

Expression  of  opinion,  28,  363 

In  general,  28,  360 

"  In  gold  coin,"  28,  362 

Issues, not  presented,  28,  362 

Money  obtained  by  fraud,  28,  361 

Payment  of  costs,  28,  363 

Recommendation  to  merci',  28,  364 

Rejected,  28,  361 

Special  Verdict,  2  8 ,  390 
Examples,  28,  390 
Inferential  conclusions,  28,  391 
In  general,  28,  390 
Legal  conclusions,  28,  390 

Utile  per  inutile  non  vitiatur,  28,  361 

What  is,  28,  360 
Trespass,  see  Trespass. 

Responsiveness  of  verdict  to  issue,  28, 
284 
United  States  Courts 

Issue  in  chancery,  28,  437 
Upon  Issues  Out  of  Chancery,  28,  433 

Advisory  merely,  28,  433 

Examples,  28,  433-438 

In  England,  28,  433 

In  general,  2  8 ,  433 

Right  of  trial  by  jury,  2  8 ,  437,  438 

Statutes  and  constitutional  provisions, 
z8,  437 

United  States  courts,  28,  437 
Validity  of   verdict  where   one  count  is 

good,  5,  358 
Variance,  see  infra.   Responsiveness. 
Venire  de  novo,  16,  503 
Verdict  against  law,  i  2 ,  956 
Verdict  subject  to  opinion,  28,  394 
Weight  of  evidence,  28,  262 
Written  verdict,  28,  407 
VERIFICATION,  4,  749 

Forcible  entry  and  detainer,  8,  157 
Habeas  Corpus 

Petition,  9,  182 

Return,  g,  185 
Information,  10,707 
Injunctions,  10,  1004 

Attornej'-general,  10,  1005 

Complainant's  oath  alone,  i  o,  1005 

Examples,  10,  1004,  1005 

Necessity,  10,  1004 

Recitals,  10,  1004 

Sufficiency,  10,  1004 
Mechanics'  Liens,  15,  154 

Defective  affidavit,  15,  154 

Examples,  15,  iS4>  '55 

Of  claim,  15,  154 

Sufficiency,  15,  154 
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Of  audita  querela,  i,  1004 

Of  bill  of  particulars,  2,  250 

Officers  and  agents  of  private  corpora 
tions,  I  7,  176 

Of  pleadings  of  corporation,  4,  288 

Partition,  i  7,  731 

Partnership,  17,  1307 

Streets  and  Sidewalks 

Petition  to  establish,  24,  22 

Under  the  code,  i  8,  496 
VERIFY,  28,439 
VERILY,  28,439 
VERMIN 

In  bill  of  lading,  2,  240 
VERSUS,  28,  439 
VERY,  28,  440 

Very  fast,  7,  813 
VESSELS,  2,438;  28,440 

See  Ships  and  Shipping. 

Foreign  vessel,  8,  281;  28,  441 
VEST,  28,  442 

Synonymous  with  "accrue,"  i,  142 
VESTED,  28,442 

As  to  -whether  a  gift  is  vested  or  contin- 
gent, see  Wills. 
VESTED    AND    CONTINGENT    LEGA- 
CIES, see  Wills. 
VESTED    RIGHTS,     see     Retroactive 

Statutes. 

Curtesy  consummate,  4,  963 

Curtesy  initiate,  4,  963 

Due  process  of  law,  3,  718 

Penalties,  23,  510 

Repeal  of  statute,  2  3 ,  503 

Retroactive  laws,  3,  757 

Succession,  24,  427,  428 

Trial  by  jury,  16,  978 
VESTURE,  9,  358 
VETERAN,  28,444 

As  to  preference  to  veterans,  see  Public 
Officers. 
VETERINARY  SURGEON,  28,  444 

Expert  and  opinion  evidence,  7,  503 

Liens,  13,944,  951 
VETO,  28,44- 

See  Statutes. 

Definition,  28,  445 

Federal  and  State  Constitutions,  28,  446 
Adjournment,  28,  448 
Examples,  2  8 ,  446-448 
In  general,  28,  446 
Pocket  or  silent  veto,  28,  447 
Statutory  provisions,  28,  446 

Municipal  charters,  28,  448 

Origin  and  purpose  of  the  power,  28,  446 
VICE  CONSUL,  28,449 
VICE  PRINCIPAL,   see   Fellow   Serv- 
ants. 
VICINAGE,  12,  336;  28,  449 
VICINITY,  13,  980;  16,485;  25,  520;  28, 

449 
VICIOUS,  28,450 
VICTIM,  28,451 
VICTUALS,  9,  310;  28,  451 
VIDELICET,  26,  97;  28,  451 

Containing  material  matter,  28,452 

Criminal  pleading,  28,  454 
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Definition,  2  8,  451 
Effect,  28,  452 

Effect  of  want  of  videlicet,  28,  452 
Examples,  28,  452-454 
Office  of,  2  6,  97  ;  28,  452 
Rejection,  2  8 ,  454 
To-wit,  26,  97 

When  time  is  material,  2  8,  453 
VIEW,  12,367 
Discretion  of  Court 

Presence  of  defendant,  9,  725 
Eminent  Domain 

View  in  Iowa,  6,  616 

View  in  Kentucky,  6,  616 

View  in  Louisiana,  6,  616 

View  in  Massachusetts,  6,  616 

View  in  Michigan,  6,  616 

View  in  Wisconsin,  6,  616 
Experiments,  12,  369,  376 
Homicide,  9,  725 

Defendant  waiving  his  right,  9,  725 

Discretion  of  court,  9,  725 

Purpose,  9 ,  725 

Where  defendant  should  be  present,  9 

725 
Inspection  In  Court 

Civil  action  for  personal  injuries,   12, 

367 
In  Criminal  Cases,  1 2 ,  367 

Bones,  i  2,  367 

Garments,  i  2 ,  367 

Weapon  ,22,  367 

Witness  testifying   against   himself, 
12,  367 
Inspection  of  Person,  12, 367 
See  Pregnancy. 

Inaction  for  personal  injuries,  12,  367 
Power  of  court  to  order  inspection,  1 2 

367 
Jury  and  Jury  Trial 

Experiments,  1 2 ,  369,  376 
Refreshments  furnished  by  party,  1 2 , 

372 
Locus  In  Quo,  1 2 ,  367 

Appointment  of  officer  by  court,   12, 

370 
Attendance  of  officer,  12,  370 
Authority,  12,367 
By  statute  in  England,  i  2,  367 
By  statute  in  United  States,   12,  368 
Conduct  of  view,  12,  370,  371 
Costs,  I  2,  371 
Examples,  12,  368 
Examples  of  statutes,  i  2,  368 
In  absence  of  statute,  12,  368 
In  equitable  actions,  i  2 ,  370 
Oath  of  officer,  12,370 
Power  of  court  to  order  motion,    12, 

367 
Power  of  court  to  order  view  on  own 

motion,  i  2,  369 
Presence  of  the  accused,  1 2 ,  370 
Proceedings  for  condemnation  of  lands, 

12,370 
Purpose  of  View,  1 2 ,  369 

Whether  view  is  evidence,  12,  369 
Time,  12,  371 
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VIEW— CoB/'rf 

Locus  in  Quo — Cont'd 
When  Ordered,  1 2 ,  368 

Discretion  of  court,   1 2 ,  369 

Experiments,  12,  369 

In  Indiana,  i  2,  369 

Power  of  court  to  order  view  on  own 

motion,  i  2,  369 
Request  of  either  party,  12,  369 
Malpractice 

Exliibition  of  injured  limb  to  jury,  14, 
84 
New  trial,  1 6 ,  555 
On  view,  17,  1S8 
Photographs  of  the  scene,  4,  880 
Seferees 

Consent  of  parties,  20,  696 
In  general,  20,  696 
Private  view,  20,  696 
Viewing  premises  in  criminal  cases,  4, 

879 
Without  permission  of  court,  12,  376 
VIEWERS 

Fence-vievjers,  see  Fences. 
VILLAGE,  15,  953;  z 8,  454 

See  Municipal  Corporations;  Towns 

AND  Townships. 
Distinguished  from  precinct,  19,  3 
In  Arkansas,  26,  123 
In  Colorado,  26,  123 
In  Connecticut,  26,  123 
In  Georgia,  26,  123 
In  Illinois,  26,  123 
In  Indiana,  26,  123 
In  Iowa,  26,  123 
In  Maine,  26,  123 
In  Massachusetts,  26,  123 
In  Michigan,  26,  123 
In  Minnesota,  26,  123 
In  Mississippi,  26,  123 
In  Montana,  26,  123 
In  Nebraska,  26,  123 
In  New  Hampshire,  26,  123 
In  New  York,  26,  124 
In  Ohio,  26,  124 
In  Oklahoma,  26,  124 
In  Vermont,  26,  124 
In  Wisconsin,  26,  124 
VILLE 

Synonymous  with  town,  26,  98 
VINDICTIVE  DAMAGES.see  Exemplary 

Damages. 
VINOUS    LIQUORS,   see   Intoxicating 

Liquors. 
VINOUS  SPIRITS,  1,716 
VINTNER,  28,456 

VIOLATING  LAW  (INSURANCE),  12, 
529;  13,641;  28,456 
Abortion,  13,  641 
Burden  of  proof,  28,  469 
Capital  felony,  13,  641 
Evidence,  28,  469 
Fighting,  28,  468 

In  absence  of  special  mention,  28,  457 
Indirect  cause  of  death,  13,  641 
In  general,  28,  456 
Knowledge  of  the  crime,  13,  642 


Known  violation  of  law,  12,  529 
Personal  encounter,  2  8 ,  468 
Pleading,  28,  469 
Scienter,  2  8 ,  463 

Suicide,  13,641;   28,462 
Sunday,  28,  461 
Scope  of  the  provision,  13,  641,  642 
Self-defense,  1 3 ,  642 
Specific  Violations  of  Law  FroUbited,  28, 
468 

Examples,  28,  468,  469 
In  general,  28,  468 
Suicide,  13,641;    28,462 
Sunday,  2  8,  461,  465 
Violating  Law  Expressly  Excepted,  2 8, 459 
Closeness  of  Connection  Between  FToUb- 
ited  Act  and  Death,  2  8 ,  464 
Casual  connection  remote,  28,  465 
Casual  relation  required,  28,  464 
Examples,  28,  464-468 
I^iberal  construction,  28,  465 
Strict  construction,  28,  466  - 
What  Is  Meant  by  the  Term  "Law,"  28, 

459 

Applied  to  all  law,  2  8 ,  459 
Applied  to  criminal  law  only,  2  8, 460 
Examples,  28,  459-464 
Scienter,  28,  463 
Sunday  law,  28,  461 
Whether  it  includes  suicide,  2  8 ,  462 
Whether  limited  to  felonies,  28,  460 
Voluntary  criminal  act,  13,  642 
VIOLENCE,  28,470 
Irresistible,  1 1 ,  845 
VIOLENT,  28,471 
VIOLENTLY,  28,471 

Substitution  of  for  "by  force"  in  indict- 
ment, 2,  704 
VIRTUE,  3,  156 

Provision  that  acts  by  virtue  of  a  statute 
shall  not  be  actionable,  23,  418 
VISIBLE,  28,472 
VIVUM 

Vivum  vadium,  15,  729 
VOID  AND  VOIDABLE,  28,473 
Infant  contracts,  see  Infants. 
Definition,  28,  473 

Distinguished  from  rescission,  21,  25 
Erroneous,  28,  473 

Examples  and  use  of  terms,  28,473-475 
In  general,  28,  473 
Ratification  of  agent's  acts,  i ,  430 
What  Contracts  are  Void  and  What  Are 
Voidable,  28,  477 
Examples,  28,  477,  478 
In  general,  28,  477 
When  Void  Construed  as  Voidable,  2  8 ,  475 
In  contracts,  28,  476 
In  statutes,  28,  475 
VOIR  DIRE,  28,478 

See  Jury  and  Jury  Trial;  Witnesses. 
Answers    made    without     having     been 

sworn,  I  2,  358 
Discharge  on  examination,  12,  358 
Discretion  of  court,  12,  358 
Examples  of  questions,  12,  359 
Hypothetical  questions,  1 2 ,  359 
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Irrelevant  questions,  12,  359 
Juror  not  obliged  to  disclose  guilt,  i  2,  359 
Necessity  of  challenge,  12,  358 
Questions  by  court,  12,  358 
Questions  on  the  voir  dire,  i  2,  359 
Questions   where   challenge   is  for  bias, 

12,  359 
Statutory  questions,    1 2 ,  358 
Without  challenge,  12,  358 

VOLUNTARILY 

Equivalent  to  understandinglv,  i,  169 

VOLUNTARY,  23,  441 ;  28,  478 

VOLUNTARY  ASSIGNMENT,  28,  479 
^.5    to    resulting    trusts,    see    Implied 
Trusts. 

VOLUNTARY  EXPOSURE  (LIFE  AND 
ACCIDENT  INSURANCE),  28,480 
Accidents  from  relation  to  railroads,  28, 

496 
Accidents  upon  trains,  28,  488 
Assaults,  28,  496 
Contributory  negligence,  28,  484 
Crossings,  28,  491 
■"Exposed  to  danger,"  7,  533 
In  general,  28,  480 
Murder,  28,  495 
Passengers,  28,  489,  497 
Policy  Silent  as  to  Voluntary  Exposure,  2  8 , 
480 

Earlier  views,  2  8 ,  480 
Later  and  prevailing  doctrine,  28,  481 
Mere  negligence,  28,481 
Questions  of  law  and  fact,  2  8 ,  498 
Kallroads 

Injuries  connected  with,  28,  4S7 
Railway  accidents,  28,  496 
Railway  employees,  28,485 
Risks  impliedly  assumed,  28,  484 
Tracks,  28,  491 

Voluntary  Exposure  Expressly  Prohibited, 
2  8 ,  482 
Accidents  from   miscellaneous  causes, 

28,493 
Accidents  upon  tracks  or  at  crossings, 

2  8 ,  491 
Accidents  upon  trains,  28,  488 
Applications,  28,  484 
Contemplated  risks,  28,  484 
Injuries   in    connection   with  railroad, 

28,487 
meaning  of  the  Phrase,  2  8,  482 

Analogies  in  fire  insurance,  28,  482 
Phraseology  of  English  policies,  28, 

482 
Whether    equivalent    to    the    term 
"negligence,"  28,  483 
Railroad  employees,  28,  484,  485 
Risks  expressly  contemplated,   2  8 ,  485 
Risks  impliedly  assumed,  28,  484 
Risks  of  trade,  2  8 ,  484 
Voluntary  Exposure  In  Specific  Forms  Ex- 
cepted, 28,  495 
Assault,  28,  496 
Clauses  relating  to  railway  accidents, 

28,  496 
Decisions     under     earlier     forms     of 
policies,  2  8 ,  495 


Insured  a  murderer,  26,  495 
Insured  person  murdered,  28,  495 
Intentional  injury  inflicted   by   insured 

upon  any  other  person,  28,  495 
Miscellaneous  exceptions,  28,  498 
Overexertion,  28,498 
Question  of  law  or  fact,  28,  49S 
VOLUNTARY    MANSLAUGHTER,    28, 

499 
VOLUNTARY  SUBSCRIPTIONS,  see 

Subscriptions. 
VOLUNTEER,  28,  499 

See  Payment  ;  Subrogation. 
VOTE,  28,499 

Casting  vote,  3  >  35 
VOTER,  15,  1279;  28,  SOI 

Majority  of,  15,  1279 

Qiialified,  28,  501 
VOTING,  see  Secret  Voting. 
VOTING  TRUSTS,  28,  502 

See  Cumulative  Voting. 

At  election  of  officers,  4,  954 

Combinations  generally,  28,  502 

Definition  and  character  of  voting  trusts, 
28,  503 

Enjoining  trustee,  28,  505 

Examples,  28,  502-506 

For  the  promotion  of  the  best  interests  of 
the  corporation,  28,  503 

Fraud  or  unfairness,  28,  504 

Illegal  combinations,  2  8 ,  502,  503 

Illegal  purposes,  28,  504,  505 

Instances    of    illegal   combinations,    28, 
505,  506 

Private  advantage  to  be  secured,  2  8 ,  502 

Proxy,  28,505 

Right  to  combine,  28,  502 

Stock  pledged  as  collateral,  28,  505 

Validity,  28,  503 
VOUCHER,  28,506 
VOYAGE,  28,508 

Policy,  see  Marine  Insurance. 

During  the  voyage,  6 ,  100 

Foreign  voyage,  8,  281 

VUGGOFORE,  15,506 

WAGER,  28,  509 

See  Bet;  Chance;  Elections;  Gam- 
bling Contracts;   Gaming;  Ille- 
gal Contracts;  Lotteries. 
Synonymous  with  bet,  2 ,  185 
Usury,  27,  921 
Wager  and  bet,  28,  511 
WAGERING  CONTRACT,  28,  513 

See  Gambling  Contracts. 
WAGER  OF  BATTLE,  18,  471 
WAGER  OF  LAW,  18,  471,  472 
WAGER  POLICY,  28,  513 
WAGES,  14,763,771;  28,513 

See  Master  and  Servant;   Salary; 

Store  Order  Acts;  Trijck  Act. 
As  to  priority  of  claims,  see  Receivers 

OF  Railroads. 
Maritime  liens,  see  Maritime  Liens. 
Seamen,  see  Seamen. 
Supplementary  proceedings,  see  Supple- 
mentary Proceedings. 
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WAGES— Cos^'rf 
Abandonment  by  Servant,  14,  776 
Accident,  14,  780 
Agreement  to  work  for  a  definite  time, 

14,777 

Breach  of  contract  by  master,  i  4,  777 

Condonation,  14,  778 

Desire  of  master   tliat  servant  should 
quit,  14,  777 

Disablement  through  accident,  14,  780 

Employee's  remedy,  14,  776 

111  usage,  14,  778 

Imprisonment  of  employee,  14,  778 

In  general,  14,  776 

Justification,  14,  778 

Quantum  meruit,  14,776 

Questions  of  law  and  fact,  14,  778 

Return  of  servant,  1 4 ,  778 

Sickness,  14,  777 
Absence  of  servant,  14,  775 
Agreement  to  pay  reasonable  worth,  14, 

773 
Agreement  to  pay  same  as  others,   14, 

773 
Apportionment,  7,  280 
Articles  broken,  14,  785 
Assignment  of,   1,828;    3,237;   6,659; 

2  1 ,  471 
Contract  depending   on   satisfaction  or 

discretion,  14,  776 
Counsel  fees,  28,  515,  516 
Criminal  offense,  14,  782,  783 
Cumulative  compensation,  14,  775 
Current  wages,  28,  514 
Deduction,  14,  785 
Destruction  of  building,  14,  772 
Different  positions,  14,  775 
Disagreement  as  to  wages,  i  4,  773 
Disposal  of  business   unknown   to  em- 
ployee, 14,774 
Distinguished  from  earnings,  28,  516 
Evidence,  1 4,  784 

Bookkeeper,  14,  785 

Conversation,  14,  784 

Labor  of  mechanic  or  builder,  14,  784 

Negotiation,  14,784 

Real  estate  broker,  14,  785 

Testimony  of  experts,  14,  784 
Extra  pay,  14,  772 
Extra  work,  14,  772 
Failure  to  demand  wages,  14,  771 
Garnishment,  8,  1191 
Husband  and  wife,  14,  773 
Insolvency,  1 4,  77S 
Interest,  14,  785 
In  what  payable,  14,  785 
Maritime  law,  28,  515 
New  York  eight  hour  law,  1  4,  772 
Notice  of  reduction,  14,  775 
Offer  of  continuance  at  lower  rates,  i  4, 

796 
Partnership,  14,  774 
Payment  for  services  rendered  another, 

14.772 
Payment  in  a  particular  way,  14,  781 
Payment  to  a  third  person,  14,  782 
Questions  of  law  and  fact,  i  4,  773 


Recovery  for  Work  Done  Upon  Discharge, 

14,793 

Agreement    to    pay   a  certain    salary 
whether  service  is  rendered  or  not, 

14,795 
Apportionment,  14,  793 
Employment  to  specified  time,  14,  793 
In  general,  14,  793 
Measure  of  damages  for  discharge,  14, 

793 
Obligation  of  Discharged  Servant  to  Seek 

Employment,  14,  795 

Another  neighborhood,  14,  796 

Diligence,  14,  796 

In  general,  i  4,  795 

Reasonable  effort,  14,  796 

Services  must  be  of  equal  grade,  14, 
796 

Services  of  a  different  kind,  14,  796- 

Single  specific  piece  of  work,  14,  796 
Quantum  meruit,  14,  776 
Readiness   to   perform   contracts,    14, 

795 
Servant  discharged  for  cause,  14,  793. 
Wrongful  discharge,  14,  793 

Remedy    of   servant    for   wrongful    dis- 
charge, 14,  797,  799 

Biglitful  Discharge,  14,  783 
See  Master  and  Servant. 

Running  account,  14,  782 

Salary  distinguished  from,   21,  443;   28,, 

SH 
Sales,  21,471 

See  infra.  Assignment  of. 

Prospective  earnings,  2  i,  471 
Satisfaction,  14,  784 
Servant   receiving  share  of  profits,    14,. 

796 
Services  rendered  to  third  person,  1 4,  775, 
Services  under  void  contract,  14,  7S1 
Set-off,  14,  782 

Bad  conduct,  14,  782 

Criminal  offense  of  servant,  14,  782,783. 

Dishonesty,  14,  783 

Lack  of  diligence,  1 4 ,  782 

Loss  of  custom   through  servant's  bad 
conduct,  I  4,  782 

Negligence  of  servant,  14,  782 

Servant   negligently    injuring   a   third 
person,  14,  782 
Statute  of  limitations,  14,  782 
Statutes  Regulating  Payment  of,  28,  517 

Examples,  28,  518-520 

In  general,  28,  518 
Unskilful  employee,  14,  781 
When  Due  and  Payable,  14,  771 

At  the  expiration  of  the  term,  14,  771: 

Contract  to  serve  a  year,  i  4,  771 

Payment  depending  upon  contingency,, 

M.771 
WAGON,  7,  138;  28,  520 

Distinguished  from  cart,  3,  20 

Exemptions,  28,  521-523 

Pleasure  carriage,  2  8 ,  520     . 

Wagon  work,  29,  852 
WAIT 

Lying  in  wait,   i  3,  627,  1 193 
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WAIVER,  28,524 

See   Arbitration;   Bill    of    Excep- 
tions; SUBPCENA. 
See  generally ,  Election. 
As  affiled  to  insurance  law,  see  Insur- 
ance. 
Disqualified  judge,  see  Judge. 
Warranty,  see  Warranty. 
Appeal,  28,  592  , 

Bankruptcy,  28,  582 
Bills  and  Notes 

Acceptance  of  bill  or  note  as  waiving^ 

lien,  28,  567 
Of  exemptions,  28,  567 
Of  legal  rights,  28,  567 
Waiver  of  production  upon  demand  of 

payment,  28,  i;66 
■ffalver  or  Kenunoiation  of  Bills  and  Notes, 
28,  564 

Cancellation,  28,  565 
Consideration,  28,  565 
Generally,  28,  564 
In  England,  28,  564 
In  United  States,  28,  564 
What  amounts  to,  28,  564 
Cliattel  Mortgages,  2  8 ,  555 
Acceptance  of  payment  after  forfeiture, 

28,  556 
Consenting  to  sales,  28,  555 
Levying  an  attachment,  28,  555 
Of  foreclosure,  28,  556 
Of  irregularities  in  sale,  2  8 ,  556 
Waiver  of  rights  under  the  mortgage, 

2  8,555 
Consideration,  28,  531 
Sealed  contracts,  28,  540 
Simple  contracts,  28,  538 
Contracts,  2  8 ,  537 

Consideration,  28,  538 
Examples,  28,  537-539 
In  general,  28,  537 
Non-performance,  28,  538 
Proof,  28,538 
Simple  contracts,  2  8,  537 
Subsequent  agreement,  28,  538 
Under  Seal,  2  8 ,  539 

Common- law  rule,  28,  539 

Consideration,  28,  540 

Examples,  28,  539,  540 

In  equity,  2  8 ,  539 

Parol     executory     agreement,     28, 

540 
Wltbln  Statute  of  Frauds,  28,  540 
Contracts  for  sale  of  land,  28,  541 
Dispensation    of   performance,    28, 

S4I 
Examples,  28,  541-543 
Generally,  28,  541 
In  Massachusetts,  28,  542 
Part  performance,  2  8 ,  543 
Total    discharge   or  rescission,    28, 

543 
To  what  rule  applied,  28,  542 
Where  new  agreement  would  not  be 

within  the  statute,  28,  542 
Whether  new  agreement  must  be  in 

writing,  2  8 ,  541 


1047 


Criminal  Law,  28,  590 

Copy  of  indictment,  28,  591 
Examples,  28,  590,  591 
In  general,  28,  590 
Of  rights  in  criminal  trial,  28,  590 
Polling  jury,  28,  591 
Default,  5,  496«; 
Definition,  28,  526 
Essentials,  28,  526 

Consideration,  28,  531 
Knowledge  and  Intent  to  Waive,  28,  527 
Conclusive  presumptions,  28,  528 
Declarations  and  conduct  of  parties, 

28,  528 
Delay,  28,  529 
Examples,  28,  527-530 
Inaction,  28,  529 
In  general,  28,  527 
Insistence  upon  a  specific  objection, 

28,  529 
Negligence,  28,  529 
Question  of  intent,  28,  528 
Silence,  28,  528 
Persons  sui  juris,  28,  526 
Estoppel,  28,  531 
Executions 
Exemptions,  2  8 ,  575 
By  acts,  28,  578 

By  alienation  of  propert3',  28,  577     . 
By  failure  to  act,  28,  578 
Examples,  28,  575-580 
In  general,  28,  575 
In  mortgage,  28,  578 
Prospective  waiver,  28,  575 
Selection,  28,  580 

Waiver  as  to  one  creditor  waiver  as 
to  all,  28,  576 
Forfeiture 

For  breach  of  condition  indeed,  28.  569 
Waiver  by  state  of  forfeiture  of  char- 
ter, 2  8, '568 
Forgery,   2  8,  533 
Homestead,  28,  575 
By  acts,  28,  578 

By  alienation  of  property,  28,  577 
By  failure  to  act,  28,  578 
Examples,  2  8 ,  575-580 
In  general,  28,  575 
In  mortgage,  28,  578 
Prospective  waiver,  2  8 ,  575 
Selection,  28,  580 

Waiver  as  to  one  creditor  waiver  as  to 
all,  28,  576 
Insolvency,  2  8 ,  583 

Of  Discharge  by  New  Fromise,2  8,  582 
Before  discharge,  28,  585 
Conditional,  28,584 
Distinct    and    unequivocal    promise, 

28,  583 
Examples,  28,  582-585 
General  terrr>s,  28,  583 
In  general,  28   582 
New  consideration,  28,  582 
Suit  upon  original  claim,  2  8 ,  585 
Where  discharge  is  by  act  of  parties, 

28,583 
Writing,  28,  583 
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WAIVER— CoBiW 
Insolvency —  Cont'd 
Vtoot  of  Whole  Debt  by  Secured  Creditor, 
28,  585 

Examples,  28,  585-587 
In  general,  28,  585 
Partnership  cases,  28,  586 
Where  security  has  been  given,  28, 
586 
Judicial  proceedings,  28,  587 
Jurisdiction,  28,535 
Jury  and  Jury  Trial 

Exemption  from  jury  duty,  28,  590 
Of  Right  to  Trial  by  Jury,  28 ,  589 
In  civil  cases,  2  8 ,  589 
Knowledge  and  Intent  to  Waive,  2  8 ,  527 
Conclusive  presumptions,  28,  528 
Declarations   and   conduct  of  parties, 

28,528 
Delay,  28,  529 
Examples,  28,  527-530 
Inaction,  28,  529 
In  general,  28,  527 
Insistence   upon   a  specific  objection, 

28,  529 
Negligence,  2  8 ,  529 
Question  of  intent,  28,  528 
Silence,  28,  528 
Landlord  and  Tenant 
Notice  to  Quit,  2  8,  553 
•  Examples,  28,  553-555 

Holding  over,  28,  554 
In  general,  28,  553' 
Receipt  of  rent,  28,  553 
Rent,  28,  554 
What,  amounts   to  waiver,   28,553, 

554 
Maritime  liens,  14,  438 
mortgages,  see  infra.   Chattel  Mort- 
gages. 
foreclosure,  2  8 ,  557 

Accepting  paj-ment,  2  8 ,  557 
Action  to  obtain  possession  of  land, 

28,558 
Assignment  of  mortgage,  28,  558 
Consideration,  28,  557 
Examples,  28,  557-559 
Foreclosure  proceedings,  28,  557 
How    mortgagee    may    waive,    28, 

557 
In  general,  28,  557 
Suing  for  the  debt,  28,  557 
Irregularities  in  sale,  28,  5*59 
Right  of  redemption,  28,  560 
Of  by-laws,  2,  711 
Of  illegality  of  arrest,  i ,  728 
Parol  Evidence,  1 7 ,  449 

Sealed  contracts,  28,  539,  540 
Pleading,  28,  536 

Bills  and  notes,  28,  537 
Examples,  28,  5^6 
In  general,  28,  536 
Specially,  28,  536 
Questions  of  Law  and  Fact,  2  8 ,  535 
Examples,  28,  535,  536 
Instructions  to  j.urors,  2  8,  536 
Question  for  jury,  28,  535 
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Rescission,  2  i,  77 

Accepting  further  security  for   price, 

21,79 
Action  to  recover  damages,  2  i ,  79 
Action  to  recover  price  of  articles,  2  i , 

80 
Affirmance,  2  i ,  77 
By  action  at  law,  2  i ,  79 
Delay,  2 1 ,  80 

Contracts  in  general,  2  i ,  80 

Contracts  of  sale,  a  i,  80 

Delivery,  2  i ,  80 

Examples,.2  I,  80-83 

Question  of  law  and  fact,  2  i ,  82,  83 

Time  fixed  for  rescission,  21,  82 

Unreasonable  and  inexcusable  delay, 
2  1 ,  80 

What  is  reasonable  time,  2  i,  82 
Fraud  of  vendee,  2  i ,  79 
Ignorance,  2  i ,  So 
Knowledge  of  facts,  2  i ,  77 
Ratification,  21,  77 
Vendor  and  purchaser,  2  i ,  77 
Sales,  28,  552 

Acceptance  of  goods,  28,  552 
Conditions,  3, 435 ;  2 1 , 484-650:  2 8 ,  553 
Failure  to  exercise  right  of  rejection, 

28,  553 
Statute  of  Frauds,  2  8 ,  541 

Contracts  for  sale  of  land,  28,  541 

Dispensation  of  performance,  28,  541 

Examples,  28,  541-543 

Generally,  2  8 ,  541 

In  Massachusetts,  28 j  542 

Part  performance,  2  8 ,  543 

Total  discharge  or  rescission,  28,  543 

To  what  rule  applied,  28,  542 

Where  new  agreement  would   not  be 

within  the  statute,  28,  542 
Whether   new   agreement  must  be  in 

writing,  28,  541 
Subrogation,  28,  560 

Between  sureties,  28,  562 
Examples,  28,  560-562 
Expressly,  28,  560 
Impliedly,  28,  560 
Taking  security,  2  8 ,  560 
Sunday  laws,  28,  533 
Suretyship,  28,  562 

Of  discharge  by  new  promise,  28,  562 
Of  due  diligence  on  part  of  creditor, 

28,  56? 
Of   noticfe  of  acceptance  of  guaranty, 

28,564 
Statutory  notice  to  sue,  2  8 ,  563 
Tender,  28,  581 

Insisting  on  specific  objection,  28,  582 
Refusal  to  receive,  28,  581 
Torts 

Waiving  Tort  and  Suing  In  Assumpsit,  i , 

89s;  6,247,248;  26,73;  28,569 

Election  of  remedies,  28,  570 

In  general,  28,  569 

Instances  of  waiverof  tort,  2  8 ,571, 572 

Meaning  of  the  phrase,  28,  569 
When  right  exists,'  2  8 ,  569 
Usury,  28,533 
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Vendor  and  Purchaser,  2  8 ,  544 
In  general,  28,  544 
Waiver  of  Right  to  Object  to  Title,  2  8 , 

544 

Acceptance,  28,  548 
Acceptance  of  deed,  2  8 ,  545 
Acts  of  ownership,  28,  544 
Approval  of  counsel,  28,  547 
By  implication,  2  8 ,  544 
Examples,  28,  544-550 
Expressly,  28,  544 
In  general,  28,  544 
Intention  of  purchaser,  28,  548 
Knowledge  of  defects,  28,  548 
Possession,  28,  544 
Possessibn  alone,  28,  546 
Question  of  fact,  2  8 ,  548 
Specific  performance,  28,  550 
Tender  of  deed,  28,  547 
Whether  court  will  force  purchaser 
to  accept  bad  title,  28,549 
Waiver  of  Strict  Performance  Where  Time 
Is  of  the  Essence,  28,  550 
Waiver  of  vendor's  right  to  rescind, 
28,  SSI 
What  May  Not  Be  Waived,  2  8 ,  533 
Constitutional  provisions,  28,  535 
Examples,  2  8,533-535 
Forgery,  28,  533 
Illegal  waiver,  28,  534 
Jurisdiction,  28,  535 
On  grounds  of  public  policy,  28,  533 
Statutory  provisions,  28,  535 
Sunday  lavvs,  28,  533 
Usury,  28,  533 
WALKING,  28,592 
WALL,  28,593 

See  Party  Walls. 
WANT,  28,  594 
WANTON,  28,  594 

See  Lewd  and  Lascivious. 
Distinguished  from  wilful,  3,  372 
WANTONLY,  i  o,  598 ;  2  7,  696 ;  2 8 ,  596 
WANTONNESS,  28,597 
WAR,  28,59s 

See   Aliens  ;    International    Law  : 
Limitation   of  Actions  ;  Militia  ; 
Treaties. 
See  generally.  Military  Law. 
As  to   neutrality,   see   International 

Law. 
Contrabands    of    ■war,    see     Interna- 
tional Law. 
Treaty  of  peace,  see  Treaties. 
Agency,  28,  605 
Aliens,  28,  607 

Belligerent  occupation,  28,  633 
'  Belligerent  Bights,  28,  602 
See  International  Law. 
Civil  war,  28,  603 
Examples,  28,  602-604 
Exemptions  from  civil  responsibility, 

2  8 ,  602 
In  general,  28,  603 
Bills  and  notes,  28,  608 
Blockade,  see  Blockade. 
By  whom  existence  determined,  28,  601 
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Captured  or  abandoned  property,  see  in- 
fra. Effect  on  Property. 
Civil  War,  2  8 ,  599 

See    infra.    Suspension   of    Inter- 
course. 
Belligerent  rights,  2  8 ,  603 
Confiscation    of  property,    see    infra, 

Effect  on  Property. 
Contracts  in  aid  of,  28,  608 
Close 

By  whom  determined,  28,  601 
Commencement 

By  whom  determined,  28,  601 
Confiscation  of  property,  see  infra.  Ef- 
fect ON  Property. 
Conquest,  28,  633 
Constitutional  law,  28,  614 
Contracts,  28,  608 

In  aid  of  civil  war,  28,  608 
Insurance  contracts,  2  8,  606 
Validity,  28,  606 
Contracts  with  the  enemy,  1 1,  461,  462 
Courts,  28,  632 
Debts,  1 1 ,  463 

Declaration  or  Beginning  of  War,  1 1 ,  455  ; 
2  8 ,  600 

Beginning  of  war,  1 1 ,  455 
Commerce  suspended,  1 1,  456 
Conditional,  1 1,  455 
Disuse,  II,  455;  28,  600 
Fact  of  war  should  be  certain,  1 1 ,  456 
In  general,  28,  600 
Necessity  of  declaration,  11,455;   28, 

600 
Notification  of  war.)  1 1 ,  455 
Right  to  make  declaration  of  in  the 

United  States,  28,  600 
Right  to  make  in  England,  28,  600 
War  indicated,  1 1 ,  456 
Whether  war  exists   a  political   ques- 
tion, 1 1,  455 
Definition,  13,  738;   28,  598 
Effect  on  Property,  2  8 ,  613 

See  infra.  Rights  of  Property. 
Capture  and  confiscation,  28,  613 
Captured  or  Abandoned  Property,   28, 
613,  622 

Amendment,  28,  629 
Amnesty  and  pardon,  28,  628 
Assignment  of  claims,  28,  632 
Collection    of  abandoned    property, 

28,  622 
Deduction  of  lawful  expenses,  28,627 
Evidence  of  loyalty,  28,  625 
Examples,  28,  622-1532 
Giving  aid  and  comfort,  28,  626 
Husband  and  wife,  28,  632 
In  general,  28,  622 
Non-residents  in  southern  territory, 

2  8 ,  630 
Partners,  2  8 ,  632 
Property  used  in    carrying   on  war, 

28,  629 
Recovery  of  proceeds,  28,  627 
Statutory  provisions,  2  8-,  622 
When  suit  should  be  brought,  2  8, 629 
Civil  war,  28,  613 
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WAR— CoM^'rf 
Effect  on  Property — Cont'd 
Confiscation  of  Property,  ii,  461;  28, 
613,  614 

Acts  of  congress,  28,  614 
Choses  in  action,  28,  621 
Constitutionality  of  acts,  28,  614 
Examples,  28,  614-621 
Forfeiture   beyond   life  of  offender, 

28,  616 
Informer,  28,  618 
In  general,  28,  614 
Mortgages,  28,  621 
Proceedings  in  rem,  28,  619 
Proclamation  of  amnesty  and  pardon, 

28,  618 
Property  of  traitors,  28,  616 
Property  used  in  aid  of  insurrection, 

28,615 
Seizure  necessary,  2  8 ,  620     , 
Service  of  process,  28,  619 
Special  tribunals,   28,615 
Strict  compliance  with  law,  28,  620 
Validity  of  transfers  of  property  de- 
clared void,  28,  618 
Constitutionality  of  acts  providing  for 

forfeiture,  28,  614 
Generally',  28,  613 
Effects  ofWar,  28,  604 

See     infra,     Courts;     Effect     on 
Property  ;  Suspension  of  Inter- 
course. 
Suspension  of  intercourse,  28,  604 
Enemy  has  no  judicial  standing,   1 1,  464 
Forfeiture,    see    infra.    Effect    on 

Property. 
Insurance,  28,  606 
Intercourse  under  truce,  1 1 ,  465 
Interest,  28,  605 
Judicial  knowledge,  13,  737 
Levying  war,  1 3 ,  272 
License 

To  trade  with  the  enemy,  28,  610 
Liens,  28,  609 
Limitation  of  Actions,  13,  738;  28,  605 

Presumption  of  payment,  13,672 
Martial  Lav,  28,  634 
Declaration  of,  28,  635 
Definition,  28,  634 

Distinguished  from  military  law,  28,635 
Power  of  executive,  28,  635 
Power  of  legislature,  28,  635 
Right  to  declare,  2  8 ,  635 
Mixed  war,  i  5,  698 
Mortgages,  28,  609 

No  trade  with  the  enemy's  allies,  1 1 ,  465 
Outbreak  of  War 

Dissolving  partnership  between  citizen 
and  alien  enemy,  3,  898 
Partnership,  i  7,  921 ;  28,  605 
Dissolution,  17,  1 105 

Duty  to  account  and  pay  over  bal- 
ance, 17,  1 105 
In  general,  17,  1119 
Notice  of  dissolution,  17,  1119 
Partnership    not   engaged    in    com- 
merce, 17,  1 105 


Residents  of  thehostilestates,  i  7, 1105 
Power  of  congress  to  declare,  3 ,  706 
Power  to   make,   see   infra.  Declara- 
tion OR  Beginning  of  War. 
Private  war,  28,  599 
Property,  see  infra.  Effect  on  Prop- 
erty. 
Rights  of  Property,  1 1 ,  457 

See  infra.  Effect  on  Property. 
Civil  war,  11,  457,  458;   28,  614 
Confiscation  by  criminal  proceedings, 

1 1 ,  461 
Enemy's  property  in  general,  1 1 ,  462 
Enemy's  property  seized  on  land,  1 1 , 

458 
Government's  title,  1 1 ,  462 
Neutral's  partnership  with  enemy,  1 1 , 

463 

Neutral's  property,  1 1,  462 

Practice  of  modern  nations  as  to  prop- 
erty on  land,  1 1 ,  458 

Question  of  confiscation  for  congress, 

1 1 .  459.  460 
Right  to  appropriate  enemy's  property, 

".457 
Right  to   confiscate   property    in   the 
United  States,  11,458  / 

Standing  of  enemy  in  court,  1 1 ,  461 
Suspension  of  contracts  during,  3,  898 
Suspension  of  Intercourse,  28,  604 
Agency,  28,  605 
Bills  and  notes,  28,  608 
Commercial  intercourse,  28,  609 
Contracts,  28,606 

Contracts  in  aid  of  civil  war,  2  8 ,  608 
Courts,  2 8,. 607 

Enforcement  of  mortgages,  28,  609 
Generally,  28,  604 
Insurance  contracts,  28,  606 
Interest,  2  8 ,  605 
Liens,  28,  609 

Limitation  of  actions,  28,  605 
Non-Intercourse  Acts,  28,  610 
Examples,  28,  610-613 
In  general,  2  8,  610 
License  act,  28,  610 
Regulations  by  president,  28,  612 
Regulations  of  treasurer,  28,  612 
Right  to  declare  insurrection  at  the 
end,  28,  612 
Partnership,  28,  605 
Reasons  for  suspension,  28,  604-606 
Sequestering  debts,  28,  609 
Sequestration  distinguished  from  sus- 
pension, 2  8 ,  609 
Trade  under  license,  28,  607 
Trading,  28,  606 
The  articles  of  war,  15,  392 
Treason,  28,  599 
War  arms,  3,  409 
WARD,  see  Guardian  and  Ward. 
WAREHOUSE  AND  WAREHOUSEMAN, 
28,636 
See   generally.    Express   Companies; 

Forwarding  Merchants. 
Carrier's  liability  as  luarehouseman,  see 
Carriers  of  Goods. 
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Act  of  God,  28,  648 

Bona  fide  purchasers,  2  i ,  573 

Bonded  Warehouses,  2 1 ,  326 ;  2  8 ,  638 

Change  made  in  rate  of  duty,  21,  327 

Collector's  responsibility,  21,  327 

Definition,  28,  638 

Delay  in  payment,  21,  326 

Diligence  required  of  owner,  28,639 

Government's  responsibility,  28,  638 

In  general,  2  i ,  326,  327 

Owner's  risk,  2  i ,  326 

Perishable  goods,  2  i,  327 

Possession    of   government,    21,  326; 
28,639 

Removal   in   case   of  emergency,   28, 

639 
Burden  of  Proof,  2  8 ,  648 

Delivery  to  warehouseman,  28,  649 
Examples,  28,  648-650 
In  general,  28,  648 
On  plaintiff,  28,  648 
Care  of  Premises,  28,  639 
Duty  in  general,  28,  639 
Examples,  28,  639,  640 
Safety,  2  8 ,  639 
Charges  for  Storage,  2  8 ,  667 

Implied  agreement  to  pay,  28,  667 
In  absence  of  special  agreement,  2  8 ,  667 
In  general,  2  8 ,  667 
Maximum  charges,  28,  668 
Public  warehouse,  2  8 ,  658 
Replevin,  28,  667 
Confusion  of  Goods,  28,668 
Examples,  2  8 ,  668-670 
Grain,  2  8 ,  668 
In  general,  28,  668 
Title  to  goods,  2  8 ,  668 
Definition,  28,  636 
Deposit  of  goods  in  carrier's  warehouse, 

2,  804 
Dock  warrants,  5,  852 
Duty  of  Warehouseman,  see  infra,  Care 

OF  Premises;  Reasonable  Care. 
Estoppel,  28,  659 
Warehouse  Keoelpts,  28,  677 
Examples,  28,  677-680 
Goods  not  in  store,  2  8 ,  679 
Guarantor  of  title,  28,  678 
In  general,  28,  677 
Mistake,  28,  679 
Notice  of  defects,  28,  679 
Possession  of  property,  28,  677 
Variance  in  description,  2  8,  679 
Fire,  28,  646 

Examples,  28,  646,  647 
In  general,  2  8 ,  646 
Liability,  28,  646,  647 
Presumption  of  negligence,  28,  647 
Forwarding,  28,  656 
Forwarding  Merchants,  28,  651  ^ 

See  Forwarding  Merchants. 
Insurable  Interest,  2  8 ,  670 

Agreement  to  insure,  28,  671 
Examples,  2  8 ,  670-672 
In  general,  28,  670 

Insurance    in   warehouseman's    name, 
2  8 ,  670 
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Liability  to  owner,  28,  671 
Whether  warehouseman  has   an  insur- 
able interest,  28,  670 
Interpleader,  28,  661 
Liability    of  Warehouseman,    see    infra„ 
Care   of  Premises;    Fire;    Place 
OF   Storage;    Reasonable   Care; 
Theft. 

Carrier  as  warehouseman,  28,  656 
Forwarding  goods,  28,  656 
Insurance.  28,  671 
Liability  for  Baggage,  28,  661 

Examples,  28,661-663 

In  general,  28,  661 

Reasonable    time  for   removal,    28, 
662 

Storage  in  a  safe  place,  28,  661 

What  is  reasonable  time,  28,  663 

When   liability   as   common    carrier 
ends,  28,  661 
Ee-Deliyery  of  Property  to  Bailor,  2  8 ,  657 

Bailee  aware  of  claim  of  third  per- 
son, 28,  660 

Conversion,  28,  657 

Delivery  to  assignee,  28,  658 

Delivery  to  wrong  person,  28,  657 

Demand,  28,  658 

Disputing  title,  28,  659 

Estoppel,  2  8 ,  659 

Examples,  28,  657-661 

Goods  claimed  by  third  person,  28, 
658 

Goods  taken  by  force,  28,  659 

Goods  taken  by  legal  process,  2  8 ,  659 

In  general,  2  8 ,  657 

Interpleader,  28,  661 

On  demand,  28,  657 

Right  of  inquiry,  28,  660 

When  excused  from  liability,  28,659 
When  Liability  Begins,  28,  651 

Carrier's  liability,  28,  652 

Custom   affecting    reasonable   time, 
28,654 

Examples,  28,  652-656 

In  general,  28,  652 

Misconduct  of  carrier,  28,  652,  654 

Notice  to  consignee,  28,  656 

On  receipt  of  goods,  28,  651 

On  termination  of  carriage,  28,652 

Reasonable  time  to  call  for  goods, 
28,654 

Refusal  of  consignee  to  receive,  2  8> 
656 

Usage  and  custom,  28,  652 
When  liability  ends,  2 8,. 656 
Lien,  28,  663 

Advances,  28,665 
Balance  of  account,  2  8,  664 
Credit  to  bailor,  28,  666 
Debt,  2  8 ,  665 
Discharge,  i  3 ,  623 
Examples,  2  8,  663-667 
How  lien  lost,  2  8 ,  666 
In  general,  2  8 ,  664 
Mortgaged  goods,  2  8  ,  664 
Necessity  of  possession,  28,667 
Parting  with  goods,  28  ,  666 
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WAREHOUSE  AND  WAREHOUSEMAN 

— Cont'd 
Lien — Cont'd 

Possession,  2  8 ,  666 
Recovery  of  possession,  28,  666 
Revival  of  lien,  28,  666 
Rights  from,  28,  663,  664 
Specific,  28,  664 
Statutes,  2  8 ,  664,  665 
To  what  lien  extends,  2  8, 664 
Waiver  of,  28,  666 
When  lien  does  not  exist,  2  8 ,  665 
When  lien  ends,  28,  666,  667 
Master  and  servant,  28,  645 
Not  common  carriers,  2,  784 
Place  of  Storage 

Assent  to  storage  in  defective  house, 

28,  641 
Duty  of  warehouseman,  28,  640 
Duty  to  deposit  in  warehouse,  28,  641 
Fireproof  building,  28,  640 
Liability  for  defects,  28,  640 
Reasonable  care,  28,  640 
Removal  to  another  place  for  storage, 

28,  641 
Time  of  deposit  in,  28,  641 
Pledge  and  Collateral  Security 
Warehouse  Keceipts,  2  8,  680 
Examples,  28,  680-682 
In  general,  28,  680 
Receipt  for  own  goods,  28,  682 
Title  of  pledgee,  28,  681 
True  owner  of  goods,  28,  681 
What  constitutes  a  valid  pledge,  28, 

682 
Whether  pledgeable,  28,  680 
Private  warehouse,  28,  638 
Public  enemies,  28,  648 
Public  Warehouse,  2  8 ,  637 

Combination  of  warehousemen  to  raise 

prices,  28,  63S 
Definition,  28,  637 
Discriminating  against  customers,  28, 

637 
Duty  to  receive  goods,  2  8 ,  638 
Lease  of  public  wharf  to,  2  8,  637 
Regulation  of  charges  by  legislature, 

28,638 
Statutes    declaring    what    are    to    be 

warehouses,  28,  638 
Rats,  28,  647 
Keaaonahle  Care,  28,  642 

See  infra.  Place  of  Storage. 
Destruction  of  goods  by  rats,  28,  647 
Diligence  as  to  different  articles,  2  8, 644 
Diligence  in  city  and  country,  28,  644 
Examples,  28,  642-646 
Fire,  see  infra,  Fire. 
Inevitable  casualty,  28,  648 
In  general,  28,  642 
Negligence  of  servants,  2  8,  644 
Public  enemies,  28,  648 
Question  of  law  or  fact,  28,  642 
Standard  varying  in  different  localities, 

28,  643 
Theft,  see  infra.  Theft. 
What  constitutes,  28,  642 
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Seceipts,  2 1 ,  487 

See  infra,  WAREHOUSE  Receipts. 
Replevin,  2  8 ,  667 
Res  judicata,  21,  147 
Revenue  laivs,  see  infra,  Bonded  Ware- 
houses. 
Sales 

Delivery   to  warehouseman  ,as   a   de- 
livery to  buj'er,  2  i ,  529 
Whether  the  Transaction  of  Storing  Grain 
in  a  Warehouse  Constitutes  a  Sale,  2  i , 
S16 

Examples,  2  i ,  516,  517 
In  general,  2  i,  516 
Usages  to  show  custom,  2  i ,  517 
Where   warehouseman    may   at   his 
option  return  grain  or  pay  money, 

21,  517 
Stoppage  In  Transitu 
Delivery  to  Warehouseman  or  Wharfinger, 
2,3 ,  916 

Effect  in  general,  23,  916 
Forwarded  at  direction  of  buyer,  23, 

918 
Particular  warehouseman,  23,  918 
Payment  of  freight  charges,  23,  917 
Warehouse  at  a  place  short  of  desti- 
nation, 23,  918 
Storage,  see  infra.  Charges  for  Stor- 
age; Place  of  Storage. 
Taxation 

Warehouse  owned  by  railroad,  25,  172 
Theft,  28,645 

Examples,  28,  645,  646 
In  general,  28,  645 
Liability,  28,  645 
Presumptions,  28,  646 
Trover,  26,  755 

Usages  and  customs,  28,  662,  663 
Warehouse  Receipts,  2  8 ,  672 
As  a  contract,  19,  1112 
Estoppel,  28,  677 

Examples,  28,  677-680 
Goods  not  in  store,  28,  679 
Guarantor  of  title,  2  8 ,  678 
In  general,  28,  677 
Mistake,  28,  679 
Notice  of  defects,  2  8 ,  679 
Possession  of  property,  2  8,  677 
Variance  in  description,  28,  679 
Form,  28,  672 
In  general,  28,  672 
Negotiability,  2  8 ,  673 

Bona  fide  holder,  28,  673 
Conflict  of  authority,  28,  675 
Constructive  delivery,  28,  675 
Duty  to  deliver  to  holder,  28,  675 
Examples,  28,673-677 
In  general,  28,  673 
Legal  title,  28,  674 
Private  warehouseman,  28,  674 
Statutes,  28,  672,  676 
Symbolical  delivery,  28,  673,  674 
Pledge,  2  8 ,  680 

Examples,  28,  680-682 
In  general,  2  8,  680 
Receipt  for  own  goods,  28,  682 
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Title  of  pledgee,  28,  681 
True  owner  of  goods,  28,  681 
What  constitutes  a  valid  pledge,  28, 

682 
Whether  pledgeable,  28,  680 
Secelpt  for  Goods  In  BuUc,  28,  683 
Examples,  2  8 ,  683,  684 
Grain  in  elevators,  28,  684 
In  general,  28,  683 
Segregation,  28,  684 
Title,  28,684 
Transfer,,  28,  6S4 
Keceipt  for  Own  Goods,  2  8,  682 
Delivery,  28,  683 
Examples,  28,'  682,  6S3 
In  general,  28,  682 
Pledge,  28,682 

Rights  of  warehouseman,  28,  682 
Statute,  28,  683 

Subsequent  assignment,  28,683 
Subsequent  bill  of  sale,  28,  683 
Title  by  transfer,  28,  683 
Statutes,  28,  672 
WARES 

Goods,    -wares,  and  merchandise  -within 
the  statute    of  frauds,   see   Frauds, 
Statute  of. 
WARRANT  OF  ATTORNEY,  28,685 
See  Power  of  Attorney  ;  Powers. 
Amendment,  28,706 
To  Bring  or  Defend  an  Action,  28, 707,  735, 
736 

Burden  of  proof,  28,  709 
Demand,  28,  707 
Examples,  28,  707-710 
In  general,   28,  707 
Necessity,  28,  707-710 
To  Confess  Judgment,  2  8 ,  685 
After  death,  28,  694 
Authority,  28,  685 
Cause  of  action,  28,  686 
Clerk,  28,  694 
Compliance  with  Statute,  28,  688 

Action  regularly  commenced,  2  8 ,  690 

Declaration,  28,  689 

Entered  by  clerk,  28,  689 

Finality,  28,  689 

In  general,  28,  688 

Strictness,  28,  688 

Vacation,  28,  689 

When   statutes   do   not    apply,    28, 

689 
Where  not  allowed,  28,  689 
Compliance  with  Warrant,  2  8 ,  690 
Before  note  matures,  28,  690 
Examples,  28,  690-693 
In  general,  28,  690 
Intention  of  the  parties,  28,  691 
Negotiability  of  judgment  notes,  28, 

691 
Strictly  pursued,  28,  690 
Time,  28,  690 
Conditions,  28,  706 
Consent  of  creditor,  28,  693 
Corporations,  2  8 ,  695 
Creditor's  consent,  28,  693 
Declaration,  28,689 
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Effect  of  the  Confessed  Judgment,  28,  706 

Examples,  28,  706,  707 

In  general,  28,  706 
Estoppel,  28,688 
Examples,  2  8 ,  685-687 
Finality,  28,  6S9 
For  What  Judgment  May  Be  Confessed, 

2  8 ,  697 

Certainty,  28,  698 

Debt  barred  by  statute  of  limitations, 
2  8,  698 

Examples,  28,  697-699 

Future  advances,  28,  698 

In  general,  28,  697 

New  and  distinct  engagements,  28, 
698 

Torts,  2  8 ,  698 

Unconditional  amount,  28,  697 
Husband  and  wife,  28,  696 
Infants,  28,  695 
In  general,  28,  685-687 
Intention  of  the  parties,  28,  691 
Joint  debtors,  28,  694 
Jurisdiction,  2  8 ,  6S7 

Appear  upon  record,  28,  687 

Court's  jurisdiction  limited,  28,687 

Effect  of  want  of,  28,  687 

Estoppel,  28,  688 

In  general,  28,  687 

In  one  court  or  in  a  particular  state, 
28,  687 
Limitation  of  actions,  28,  699 
Married  women,  28,  696 
Maturity  of  note,  28,  690 
Merger,  28,  703 
Nature  of  warrant,  28,  685 
Not  allowed,  28,689 
Not  revocable,  i ,  446 
Open  court,  28,  686 
Parent  and  child,  28,  694 
Parties  to  the  Confession,  2  8 ,  693 

Clerk,  28,  694 

Corporation,  28,  695 

Death,  28,  694 

Disability,  28,  694 

Examples,  2  8 ,  693-697 

Husband  and  wife,  28,  696 

Infants,  28,  695 

In  general,  2  8,  693 

Joint  debtors,  28,  694 

Married  women,  28,  696 

Parent  and  child,  28,694 

Partners.  2  8 ,  694 

Public  officers,  28,  694 

Trustee,  28,  695 

Who  capable  party,  28,  693 
Partnership,  28,  694 
Public  officers,  2  8 ,  694 
Ratification,  28,  693 
Relieving  Against  the  Judgment,  2  8 ,  703 

Amendment,  28,  706 

Appellate  court,  2  8 ,  703 

Conditions,  28,  706 

Entry,  28,  703 

Examples,  28,  703-706 

Failure  to  comply  with  statute,  28, 
705 

Vol.  II. 


'Warrants, 


INDEX-DIGEST. 


Warrants. 


WARRANT  OF  ATTORNEY— Co»<'rf 
To  Confess  Judgment — Cont'd 

Believing  Against  the  Judgment — Cont'd 

Fraud,  28,  703 

In  general,  28,  703 

Irregularities,  28,  705 

Release  of  errors,  28,  705 

Substantial  errors,  28,  703 
Requisites  of  warrant,  28,  685 
Revocation,  28,  687 
Seal,  28,687 
Tbe  Affidavit,  2  8 ,  699 

Compliance  with  statute    28,  699 

Examples,  28,  699 

In  general,  28,  699 
The  Judgment,  2  8 ,  700 

Attorney's  fee,  28,  701 

A  year  and  a  day,  2  8 ,  702 

Collateral  security,  28,  703 

Compliance  \yith  statute,  2  8 ,  701 

Entry  in  judgment  book,  28,  700 

Entry    of    another    judgment    upon 
same  warrant,  28,  702 

Excess,  28,  700 

Founded    on    unauthorized     instru- 
ment, 28,  700 

Functus  officio,  2  8 ,  703 

In  general,  28,  700 

Merger,  28,  703 

Statute  of  limitations,  28,  702 

Validity  between  the  parties,  a 8,  701 

Voidable  as  to  creditors,  2  8 ,  701 
The  statement,  28,  699 
Time,  2  8 ,  690 
Trusts  and  trustees,  28,  695 
Vacation,  2  8,  689 

WARRANTS,  28,710 

See  Extradition  ;  False  Imprison- 
ment ;  Mittimus  ;  Warrant  of  At- 
torney. 

In  cases  of  extradition,  see  Extradi- 
tion. 

In  forcible  entry  and  detainer,  see 
Forcible  Entry  and  Detainer. 

Municipal  -warrants,  see  Municipal 
Securities. 

Search  warrants,  see  Searches  and 
Seizures. 

State  lands,  see  State  Lands. 

Supplementary  FroceedlngB 

As  to  warrant  of  arrest,  see  Supple- 
mentary Proceedings. 

Tax  collectors'  -warrants,  see  Taxa- 
tion. 

Warrant  of  commitment,  see  Mittimus. 

Warrant  to  sue  and  defend,  see  War- 
rant OF  Attorney. 

Accomplice 

Accomplice  as  complainant,  28,  716 

Amendment,  12,415 

Authority,  see  infra,  Form  and  RE<t 

UISITES. 

Bench  warrant,  2,  169;  28,  734 
Continuance,  28,  734 
Definition,  28,  710 

Description  of  offender,  see  infra.  Form 
AND  Requisites. 
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Description  of  offense,  see  infra.  Form 

AND  ReCJUISITES. 

Direction,  see  infra.  Form    and    ReQ; 

UlSITES. 

Dividend  warrant,  28,  735 
Dock  warrants,  5,  852 
Execution,  28,  729 
Backing  or  Indorsing  Warrant,  2  8 ,  729 

Examples,  28,  729,  730 

In  England,  28,  729 

Statutory  regulations,  28,  729 
Generally,  28,  729 
In  different  counties,  28,  729,' 730 
Betum,  2  8 ,  730 

Arresting  in  another  county,  2  8,  733 

Command  in  warrant,  28,  730 

Formal  defects  in  command,  2  8,  730 

Statutory  provisions,  28,  732 

Time,  28,  733 

To  any  magistrate,  2  8 ,  732 

To  issuing  magistrate,  28,  732 

Who  makes,  28,  730 
Waiver  of  Irregularities  In    Form  and 

Service  of  Warrant,  28,  733 

Application  for  continuance,  2  8, 734 

Examples,  28,  733,  734 

Failure    to    take    objections    before 
magistrate,  2  8 ,  734 

In  general,  28,  733 
Who   may    be   compelled   to  serve   a 

warrant,  28,  723 
Form  and  Beciulsltes,  28,  717,  723 
Description  of  Offender,  2  8,  717 

Arrest  by  wrong  name,  28,  718 

Associates  of  persons,  28,  718 

Certainty,  28,  717 

Legality  of  general  warrant,  28,  717 

Name  of  accused,  28,  717 

Statutes,  28,  719 

Unknown  defendant,  28,  719 

Verbal  inaccuracies,  2  8 ,  720 

Warrant  to  arrest  all  suspected  per- 
sons, 28,  718 

What  must  be  described,  28,  717 

Whether  warrant  can  be  partly  good 
and  partly  bad,  28,  719,  720 
Description  of  Offense,  28,  720 

After  indictment  found,  28,  721 

At  common  law,  28,  720 

By  statute,  28,  721 

In  general,  28;  720 

Insufficient  description  of  offense,  2  8, 
732 

Petit  larceny,  28,  723 

Preamble  of  warrant,  28,  723 

"  Substance  of  the  accusation,"  28, 
722 

Sufficient  description  of  offense,  28, 
731 

Technical  accuracy,  28,  720,  721 

Time  and  place  of  offense,  28,  723 
Direction  and  Authority,  28,  723 

Direction  at  common  law,  28,  723 

Examples,  28,  723-726 

In  England,  28,  726 

Materiality  of  directions,  28,  733 

Peace  officer,  28,  735 
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Statutes  providing  for  direction,  28, 

725 
Who   maj'    be    compelled    to   serve 
warrant,  28,  723 
Seal,  28,  726 

Examples,  28,  726-728 

In  general,  28,  726 

Necessity,  28,  726 

Questions   of  law  and   fact,  28,  728, 

729 
Statutes  providing,  28,  728 
General  Warrants,  28,  717 

All  persons  suspected  of  a  particular 

crime,  28,  718 
"Associates,"   28,718 
Examples,  28,  717-720 
Landlord's  warrant,  28,  735 
Land  warrants,  abandonment  of,  1,6 
LlabUity 

Of  party  arresting  upon  void  warrant, 

I.  75° 
Necessity 

In  order  to  force  doors  in  malcing  arrest. 
1,748 
Oath,  28,  711 

Magistrate's  certificate,  28,  716 
Necessity,  28,  711,715 
Obstructing  justice,  17,  15 
Of  Action 

Mandamus,  14,  186 
Press  warrant,  28.  735 
Ketnrn,  12,  415;  28,  730 

Arresting  in  another  county,  28,  733 
Command  in  warrant,  28,  730 
Formal  defects  in  command,  28,  730 
Statutory  provisions,  28,  732 
Time,  28,733 
To  any  magistrate,   2  8 ,  732 
To  issuing  magistrate,  28,  732 
Who  makes  return,   28,730 
Seal,  28,  726 

Examples,  28,  726-728 
In  general,  2  8,  726 
Necessity,  28,  726 

Qiiestions  of  law  and  fact,  28,  728,  729 
Statutes  providing,  28,  728 
Whether    requirement   is    mandatory, 
23,  469 
Service,  see  infra.  Execution. 
Showing  before  arrest,  i ,  740 
Special  Deputy 

Must  show  before  arresting,  i,  740 
Sunday 

Issuance  and  execution,  28,  716 
Trespass,  26,  635 

United  States  commissioners,  27,  558 
T7arrant  of  Arrest,  28,  710 

See    infra,    Execution;  Form   and 

Requisites  ;  Oath  ;  Return. 
Complaint,  28,  714 

Accomplice  as  complainant,  28,  716 
Complainant  incompetent  as  a  wit- 
ness, 28,  716 
Examples,  28,  711-715 
Issuance  on  Sunday,  28,  716 
Necessity  of  oath  or  writing  in  ab- 
sence of  statute,  28,  715 


Omissions,  28,  716 
Writing,  28,  714 
Constitutional  and  Statutory  Provisions, 
28,  711 

Federal  constitution,  28,  711 
In  Alabama,  28,  713 
In  Illinois,  28,  713 
In  Indiana,  28,  712 
In  Kansas,  28,  713 
In  Massachusetts,  28,  714 
In  New  York,  28,  713,  714 
Oath,  28,  711 
Probable  cause,  28,  711 
Reducing  complaint  to  writing,  28, 

714 
Whether  all  process  is  included   in 
the  word  "warrant,"  28,  715 
Contempt  of  legislature,  3,  779 
Definition,  28,  710 
Examination  of  witnesses,  28,  711 
How  obtained,  28,  711 

When  officer  may  arrest  without,  i,  732 
WARRANTY,  28,  736 

See  Implied  Covenants  ;  Impi-ied 
Warranty;  Insurance;  Life  In- 
surance; Marine  Insurance; 
Real  Covenants;  Representa- 
tion. 

Actions,  see  infra.  Defenses  to  Ac- 
tion ON  Warranty;  Measure  op 
Damages;  Pleading;  Remedies 
for  Breach  of  Warranty. 

Advertisements,  28,  764 

Affidavit  of  defense,  28,  851 

Affirmation  about  Title,  10,  124 
Expression  of  opinion,  10,  124 
Question  of  law  or  fact,  10,  124,  125 

Affirmation  as  to  essential  elements,  28, 

739 
Agency 
Authority  of  Agent,  i,  1035;   28,  741, 

779 

Agent's  personal   warranty,  28,  784 

Auctioneers,  28,  783 

Brokers,  28,  783 

Burden   to   prove  agent's  authority, 

28,784 
Character  of  agency,  28,  779 
Commission  merchants,  28,  783 
Examples,  28,  779-785 
Express  warranty,  28,  779 
General  agent,  28,  779 
Horses,  28,  780 
Husband  and  wife,  28,  781 
In  general,  28,  779 
Knowledge  of  agent's  authority,  28, 

783 
Ratification,  28,  784 
Special  agent,  28,  782 
Usage,  28,  780 
Usage  of  trade,  28,  779 
Warranty   and    delivery   after   sale, 

28,  782 
Whether  acceptance  of  price  is  im- 
plied ratification,  28,  784 
Notice  of  defects  to  agent,  28,  832,833 
Animals,  28,  772 
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Antecedent   representations,    see    infra. 
What  Constitutes  a  Warranty. 
Article  fur  chased  for  a  particular  fur- 
pose,  see   infra.  What   Constitutes 
A  Warranty. 
Auctioneer's  power  to  make,  i,  981 
Auctions  and  auctioneers,  28,  783 
Bill  of  sale  implying,  2,  276 
Bills  and  notes,  28,  774 
Bonds,  28,  774 
Breacli  of  Warranty,  2  8 ,  802 

See  infra.  Defenses  to  Action  on 
Warranty;    Measure    of    Dam- 
ages ;   Remedies  for  Breach  of 
Warranty. 
Defect  not  existing  at  time  of  sale,  28, 

804 
Examples,  28,  802-804 
Generally,  28,  802 
Provision  that  prescribed  tests  shall  be 

conclusive,  28,  804  ^ 

Question  of  fact,  28,  803 
Reasonable  compliance,  28,  803 
Rescission  of  contracts,  2  8,  803 
Sale  of  Horses,  g,  766;  28,  805 
See  Horses. 
Age,  28,  806 
Blindness,  28,  806 
Bone  spavin,  28,  807 
Cough,  28,  807 
Defective  formation,  28,  807 
Evidence  of  unsoundness  must  refer 

to  date  of  warranty,  28,  806 
Examples,  2  8 ,  805-808 
Incipient  disease,  2  8 ,  806 
In  general,  2  8,  805 
Roaring,  28,  807 
Shortsightedness,  28,807 
Slight  disorders,  2  8 ,  805 
Stumbling,  shying,  plunging,  2  8 ,  807 
Whistling,  28,  808 
Special  provisions  of  contract,  28,  804 
Time  to  determine  sufficiency  of  arti- 
cle, 2  8 ,  80s 
Warranty  of  Title,  28,  808 
Examples,  2  8 ,  808,  809 
In  general,  28,  808 
What  constitutes,  28,  808 
Where  buyer  resells,  28,  809 
What  constitutes,  28,  802 
Brokers,  2  8 ,  783 
Broker's  authority,  2,  574 
Bvirden  of  Proof 

In  general,  28,  860 
Sale  by  sample,  28,  860 
Cargoes  at  sea,  28,  793 
Collateral  undertaking,  28,  739 
Collateral  warranty,  3i  311 
Commission  merchants,  28,  783 
Conditional  warranty,  28,  769 
Condition  distinguished  from,  28,  739 
Consideration,  28,  743 

Correcting  agreement,  28,  745 
Forming  one  transaction  or  sale,  28, 

743>  744 
Warranty  after  sale,  28,  744 
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Warranty  must  be  supported  by  con- 
sideration, 2  8 ,  743 
When   representation   must  be  made, 

2  8.743 
Construction  of  Warranties,  2  8 ,  788 
Applications  of  the  rule,  2^8,  789 
Cargoes  at  sea,  2  8 ,  793 
Construed  as  relating  to  time  of  salct 

28,791 
Contract  wholly  in  writing,  28,   789^ 

7,90 
Examples,  28,  788-794 
Extension  by  implication,  28,  789 
In  general,  28,  788 
Province  of  the  jury  ,28,  790 
Question  for  the  court,  28,  789 
Sales  of  horses,  28,  792 
Sales  of  machinery,  28,  792 
Sales  of  reapers  and  harvesters,  2  8,  yg^ 
Specific  warranty  as  exclusion  of  oth- 
ers, 28,  791 
Technical  words,  2  8 ,  789 
When  warranty  embraces  all  defects,, 

28,791 
Words  according  to  their  natural  im- 
port, 28,  788,  789 
Contributory  negligence,  28,  850 
Cotton,  2  8,775 
Damages,  see  infra.  Measure  of  Dam^ 

AGIES. 
Dealer's  talk,  28,  754,  755,  764 
Defenses  to  Action  on  Warranty,  28,  835 
Buyer's  negligence,  28,  836 
Examples,  2  8 ,  835,  S36 
In  general,  28,  835 
Non-existence  of  warranty,  28,  835 
Definiteness,    see    infra.   What    Con- 
stitutes A  Warranty. 
Definition,  2 1 ,  522 ;  28,  738 

See    infra.    What    Constitutes    k 

Warranty. 
Description,  see   infra.  What  Consti^ 

tutes  a  Warranty. 
Evidence,  2  8 ,  854 

See  infra.  Parol  Evidence. 
Breach,  28,  856 
Burden  of  proof,  28,  860 
Examples,  2  8 ,  854-858 
Expert  evidence,  2  8 ,  854 
Fraud,  2  8 ,  858 

Examples,  2  8 ,  858,  859 

Necessity,  2  8 ,  858 

Proof  of  fraud,  28,  859 

Sufficiency,  28,  859 
Goods  bought  for  specific  purpose,  28^ 

858 
Hearsay  evidence,  28,  858 
Immaterial  or  impertinent,  28,  857 
In  general,  28,  854,  856 
Market  value,  2  8,  858 
Qualified  or  conditional  warranty,  28^ 

860 
Quality  of  other  goods  of  same  lot,  28, 

Remote  in  point  of  time,  28,  856 
Satisfactoriness  of  other  articles,   28,^ 

85s 
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Sufficiency  of  proof,  28,  S59 

Technical  words,  28,  856 

Usage  of  trade,  28,  S56 
Executors  and  Administrators.  7 ,  296 

Express    warranty    binding     executor 
personally,  7,  296 
Executory  Contracts  of  Sale,  2  8 ,  746 

Examples,  28,  746,  747 

Form  of  contract,  2  8 ,  747 

Goods  to  arrive,  28,  746 

In  general,  28,  746 
Existing  fact  and  not  a  mere  promise,  8, 

637 
Expert  and  opinion  evidence,  28,  854 
Express,  28,  741 

As  excluding  implied  warranty,  28,  742 
Co-existence   of   express    and   implied 

warranty,  28,  742 
Implied  warranty  of  title  not  excluded 
by  express  warranty  of  quality,  28, 

743   . 
Expression  of  opinion,  see  infra,  What 

Constitutes  a  Warranty. 
False  Pretenses 

Wliether  a  defense,  7,  729 
Fertilizers,  28,  773 
For  detention  of  prisoner,  10,  204 
Fraud,  2  8 ,  748 

Parol  evidence,  28,  802 
Fraud  Distinguished  fi-om,  8 ,  819 ;  28,  740 
Action  ex  contractu,  2  8 ,  740 
Election  to  sue   in  tort  or  contract,  8, 

819 
Fraud  need  not  be  proved  or  alleged, 

28,  741 
In  general,  28,  740 
Joinder,  8,  820 
One  founded  upon  contract,  the  other 

upon  tort,  8,  819 
Scienter  and  damages,  8,  820 
Fraudulent,  6,  247 
Fraudulent  Sales 

Honest  misrepresentation,  8,  800 
Future  Soundness,  2  8 ,  745 

Confined  to  specified  time,  2  8 ,  745 
Examples,  28,  745,  746 
In  general,  2  8 ,  745 
Not  ordinaril3'  extended  to,  28,  745 
Trees,  28,  745 

Whether  future  events  may  be  war- 
ranted, 28,  745 
General  scope  of  the  subject,  28,  737 
Given  after  sale,  3,  839 
Harvester,  28,  792 
Horses,  9,  766;  28,  771 
See  Horses. 
As  to  -what  constitutes  unsoundness  or 

vice,  see  Horses. 
Breach,  2  8 ,  805 
Age,  28,  806 
Blindness,  28,  806 
Bone  spavin,  28,  807 
Cough j  28,  S07 
Defective  formation,  28,  807 
Evidence  of  unsoundness  must  refer 

to  date  of  warranty,  28,  805 
Examples,  28,  805-808 
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Incipient  disease,  28,  806 

In  general,  28,  805 

Roaring,  28,  807 

Shortsightedness,  28,  807 

Slight  disorders,  2  8 ,  805 

Stumbling,  shying,  plunging,  2  8 ,  807 

Whistling,  28,  80S 
Construction  of  warranty,  28,  792 
Examples,  28,  771,  772 
General  and  express  warrant3',  g,  766 
In  general,  28,  771 
Limited  warranty,  9,  767 
Measure  of  damages,  28,  842 
Necessity  of  particular  form  of  words, 

9,  766 
Of  title,  9,  766 
Patent  defects,  9,  767 
Pedigree,  9,  767 

Purchase  without  inspection,  9,  767 
Right  of  horse  dealer  to  warrant,  2  8 , 

781 
Rule  of  caveat  emptor,  9,  766 
Special  warranty,  g,  767 
Suspected  defects,  9,  767 
Warranty   on   delivery  after  sale,  28, 

782 
What  is  a  warranty,  g,  766 
Husband  and  wife,  28,  7S1 
Implied,  see  Implied  Warranty. 

Goods  purchased  for  a  particular  pur- 
pose, 5,  341 
Sale  by   executors   and  administrators, 

7,  296 
Wholesale  dealer  selling  to  retailer,  5 , 

338 
Indorser's  warranty  of  the  genuineness  of 

a  bill  or  note,  2,  385 
Inspection,    see   infra,    What  Consti- 
tutes A  Warranty. 
Instruction,   examples  of,    11,  267,   269- 

271,  273,  27s 
Insurance,  1 1 ,  290 

Affirmative  warranties,  1 1 ,  293 

A  Part  of  Policy — What  Are  Warranties, 

1 1  >  293 

"  Accompanying  articles,"  i  r,  293 

Application  made  part  of  policy,  1 1, 

29s 
By-laws  printed  on  policy,  1 1,  293 
Case  of  doubt,  1 1 ,  294 
Essential    that  a    stipulation   should 

be  made,  1 1 .  293 
Expressly  incorporated,  1 1 ,  293 
Implication,  11,295 
Indefinite   questions    in   application, 

1 1 ,  296 
In  several   papers  each  referring  to 

the  other,  1 1,  293 
Intention  of  making  paper  part   of 

policy  not  appearing,  1 1 ,  293 
No  intention   that  statement  should 

be  a  warranty,  1 1,  295 
Omission  to  answer  questions  in  ap- 
plication, 1 1,  295 
Paper  attached  to  the  policy,  1 1,  294. 
Paper  folded  within  policy,  i  i ,  294 
Printed  on  same  sheet,  1 1 ,  293 
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WARRANTY— Co«r^ 
Insurance — Cont'd 
A  Part  of  Policy — Confd 

Reference  to  application,  1 1 ,  295 
Statute   requiring    condition    to    be 

statedin  policy,  1 1 ,  295 
Written  on  the  nnargin  of  the  policy, 
II.  293 
Definition,  1 1,  290 
Distinguished     from     representations, 

1 1 ,  294-  297 

Effect  of  Warranty,  1 1 ,  291 

Essentiality  of  absolute  observance, 

1 1 ,  292 
Statements  not  literally  true,  1 1,  291 
Stipulations  not  fully  observed,  1 1 , 

291 
Wilfulness  of  non-observance,  1 1,292 
Form,  1 1,  291 

Necessity  of  particular  words,  1 1 ,  291 
Promissory  warranties,  1 1 ,  293 
Intention  to  warrant,  see  infra.  What 

Constitutes  Warranty. 
Interpretation,    see    infra,    Construc- 
tion OF  Warranties. 
Intervention,  17,  644 
Judgment 

EflFect  between  warrantor  and  warran- 
tee, 12,  103 
Notice,  12,  103 
When  judgment  prima  facie  evidence, 

12,  103 

When  warrantor  is  not  concluded   by 
judgment,  12,  103 
Known  or  Obvious  Defects,  2  8,  785 
Concealment,  28,  787 
Conclusive  presumption,  28,  785 
Consequences  which  could  not  be  de- 
termined in  advance,  28,  786 
Doubtful  defects,  28,  786 
Expressly  referred  to,  28,  785 
Illustrative  cases,  28,  788 
In  general,  28,  785 

Misrepresentations  of  vendor,  28,  786 
Obvious  defects  expressly  included,  2  8 , 

787 
Parol  evidence,  2  8 ,  787 
Restricting  ajtplication  of  rule,  28,  786  ' 
Special  skill  or  care  to  detect,  28,  786, 

787 
What  are  obvious  defects,  28,  788 
Latent  Defects,  12,  926 

Evidence  concerning  fraud,  i  2,  932 
Exceptions  to  general  doctrine,  12,  927 
Executory  contracts,  12,  929 
Fraudulent  concealment  of  latent  de- 
fects, 12,  931 
In  general,  12,  926 
Manufacturer's  warranty  against,   12, 

927 
Patent  defects,  i  2 ,  929 
Remedy  on  divergence   from  descrip- 
tion, I  2,  930 
Scienter,  i  2 ,  926 
Warranty  by  dealer,  12,  927 
Warranty  of  fitness  as  related  to  that 
against  latent  defects,  i  2,  928 
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Lease,  12,  1015 

Limited  in  its  duration,  28,  770 

Logs  and  Lumber,  13,  1027 

Distinction    between    words    of    war- 
ranty and  description,  13,  1027 

Waiver  of  warranty,  13,  1027 
Marine  Insurance 

Acceptance  of  abandonment,  14,366 

Antecedent  loss,  14,  363 

Body  of  the  policy,  i  4,  363 

Breach  of  warranty,  1 4,  362 

Compliance,  14,  362 

Convoy,  14,364 

Definition  of  express  warranty,  14,  362 

Express  warranty,  14,  362 

Failure  to  sail  as  warranted,  14,  364 

Necessity  of  the  word  "warrant,"  14, 
363  . 

Neutrality,  14,  365 

Concealrnent  or  destruction  of  papers, 

14,365 
^       Documents,  14,  365 

EflFect  of  judgment  of  foreign  court, 
14,366 

Intention  unaccompanied  by  act,  14, 
366 

Neutrality  when  risk  begins,  14,  366 

Sailing  for  blockaded  port,  1 4 ,  366 

Simulated  papers,  14,  365 

Subsequent  change  of  character,  14, 
366 

What  the  warranty  requires,  14,  365 
Port,  14,364 
Safety,  14,  364 
Sailing,  14,  364 
Strictness  required,  14,  362 
Warranty   of    national    character,  14, 

366 
Measure  of  Damages,  2  8 ,  836 
Affidavit  of  defense,  28,  851 
Animal  communicating  disease  to  vend- 
or's flock,  28,  842 
Approximate   consequence   of  the 

breach,  28,  840 
Breach  of  warranty  of  title,  28,  849 
Contributory  negligence,  2  8 ,  850 
Difference    between    actual   and  war- 
ranted values,  28,  837 
Evidence   of    what  article   afterwards 

sold  for,  2  8 ,  839 
Evidence  of  what  vendee  was  offered 

for  article,  2  8 ,  839 
Fraudulent  warranty,  28,  836 
General  doctrine,  2  8 ,  836 
Horse  warranted  to  be  a  good  breeder, 

28,  842 
Instances  of  damages  recoverable,  28, 

846 
Interest,  28,  840 
Material  to  be  used  in  manufacturing, 

28,  843,844 
Natural   and   necessary   damages,  28, 

837 
Price  as  evidence  of  represented  value, 

28,839 
Price  not  conclusive,  28,  839 
Prospective  profits,  28,  848 

Vol.  II. 


Warranty. 


INDEX-DIGEST. 


Warranty. 


Reapers,  mowers,  etc.,  28,  845 
Remote  and  speculative  damages,  28, 

837 
Remote  damages,  28,  846 
Sale  of  machinery,  28,  844 
Seed,  28,  843 

Special  circumstances,  28,  841 
Vendee's  duty   to  render,  damages   as 

light  as  possible,  28,  850 
Where  goods  are  purchased  for  resale, 

2  8 ,  848 
Where  goods  are  returned,  28,  S47 
Merger,  15,342 
More  or  less,  i  5^,  717 
Obvious  defects,  see   infra,  Known   or 

Obvious  Defects. 
Of  quality  of  chattels,  5,  341 
Of  title,  28,  743 
Of  title  to  chattels,  5,  341 
Opinion,  see  infra.  What  Constitutes 

A  Warranty. 
Ofportuniiy  to  inspect,  see  infra.  What 

Constitutes  a  Warranty. 
Parol  Evidence,  28,  794 
Ambiguity,  28,  802 
Evidence  of  oral  warranty  inadmissible, 

28,  795 
Exceptions,  28,  801 
Exceptions  to  the  rule,  2  8 ,  796 
Fraud,  28,  802 
Implied  warranty,  28,  801 
Obvious  defects,  28,  787,  801 
Of  subsequent  warranty  where  contract 

is  in  writing,  2  8 ,  760 
Presumption  that  warranty  is  by  parol, 

2  8 ,  802 
The  general  rule,  2  8 ,  794 
Warranty  relating  to  different  things, 

28,795 
Where  contract  is  in  writing,  28,  794 
Where  the  Warranty  Is  an  Independent 
Agreement,  28,  796 
Examples,  28,  796-798 
Exceptions,  2  8 ,  797 
In  general,  2  8 ,  796 
Principal  contract  in  writing,  28,  796 
Subsequent  warranties,  28,  797 
Undertaking  independent  of  contract 

of  sale,  28,  796 
Warranty  made  after  sale,  28,  797 
Where  the  Writing  Does  Not  Embrace  the 
Whole  Contract,  28,  798 
Agreement  concluded  by  parol,  mem- 
orandum drawn  up  afterwards,  28, 

799 
Agreement  to  secure  vendor's  lien, 

z8,  799 
Criterion  as  to  completeness,  28,799 
In  general,  28,  798 
Letters,  28,  800 
Partly  oral  and  partly  in  writing,  2  8 , 

800 
Statute  of  frauds,  28,  801 
When  is  the  contract  in  writing,  28, 

798 
Where  writing  is  merely  receipt,  28, 

799 
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Writing  obscure  and  uncertain,  28, 

799 
Writing  of  third  party  in  pursuance 
of  oral  agreement,  28,  800 
Partnership 

Power  of  partner,  17,  1012 
Patents,  28,  775 
Pictures,  28,  770 
Pleading,  28,  851 

Allegation  of  fraud,  28,  852 
Examples,  28,  851-854 
Express  or  implied,  28,  852 
General  allegation  of  damage,   28,853 
Intention  to  warrant,  28,  853 
Necessity  of  pleading,  28,851 
Negativing  words  of  warranty,  2  8 ,  852 
Unnecessary'  averments,  28,  853 
Pledged  goods,  2;  49 

Power  of  commission  merchants  to  war- 
rant, 3,  324 
Power  to  warrant,  i ,  983 
Principal's   ratiiication    of    unauthorized 

sale,  1,435 
Printed  advertisements,  28,  764 
Privity,  17,521 
Qualified  warranty,  28,  770 
Quantity 

Expression  of  opinion,  10,  161 
Questions  of  Law  and  Fact 

Breach  of  warranty,  28,  803,813 
Construction,  28,  789 

Province  of  court,  28,  789 
Province  of  jury,  28,  790 
Warranty  in  writing,   2  8 ,  789,  790 
What  constitutes  a  warranty,  2  8 ,  768 
Whether    representation    amounts   to 
warranty,  10,  132 
Real  covenants,  see  Real  Covenants. 
Reapers,  28,  792 
Recoupment,  22,  361 
Remedies,  see  infra.  Defenses  to  Ac- 
tion ON  Warranty;   Measure  of 
Damages  ;  Pleading. 
Kemediea  for  Breach  of  Warranty,  28,  815 
Action  on  Warranty  for  Damages,  2  8 ,  822 
Form  of  action,  28,  823 
In  general,  28,  822 
Misrepresentations,  28,  823 
Parties  to  the  action,  28,  824 
Proofs,  z8,  823 

Right  to  maintain  action,  28,  822 
Choice  of  remedies,  28,  815 
Conditions  Precedent  to  Vendee's  Right  of 
Action,  2  8 ,  S30 
Examples,  28,  830,  831 
Generally,  28,-  830 
Manufactured  goods,  28,  831 
Notice  of  Defects,  28,  830,  831 
Compliance  necessary,  28,  831 
Examples,  28,  831,  832 
Notice  to  agent,  2  8 ,  832 
Notice   to   agent  insufficient,   28, 

832 
Premature  notice,  28,  831 
Waiver  of,  notice,  28,  832 
Opportunity  to  remedy  defects,  28, 

833 
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Kemedies  for  Breach  of  Warranty — Cont'd 

Conditions  Precedent  to  Vendee's  Right 
of  Action — Cont'd 
Payment  of  price,  2  8,  831 - 
Return  of  articles  purchased,  28,  833 
Special  provisions,  28,  831 
What  is  a  sufficient  compliance  with 
conditions,  28,  834 

Equity,  28,  816 

Exchange  of  chattels,  28,  816 

In  general,  28,  815 

Quality  of  goods,  28,  815 

Rescission,  see  infra,  Rescission. 

Eight  to  Set  Off  Damages  in  an  Action  for 
the  Price,  28,  825 
Examples,  28,  825-827 
In  general,  28,  825 
Renewal  note,  28,  826 
Return  or  offer  of  return,  2  8 ,  825,  826 
Unfitness  of  article  as  a  defense,  28, 
827 

Where    Contract    Provides  a.  Special 
Remedy,  28,  827 
How  retention  affects  buyer's  remedy 

at  law,  28,  839 
Implied  extension  of  time  for  return, 

28,  829 
In  general,  28,  827         ' 
Privilege  of  returning  article,  28,  828 
Prompt  exercise  of  right,  28,  829 
Reasonable  time  for  return,  28,  828 
Right  to  waive  special  remedies,  28, 

827 
Whether  exclusive,  28,  827 

Where  title  has  not  passed,  28,  815 
Rescission 

Breach  of  warranty,  2 1 ,  60 ;  2  8 ,  803, 813 

Right  to  Rescind,  2  8,  816 

Article  ordered  from  manufacturer, 

28,  818 
Concealment  of  defects,  28,  818 
Examples,  28,  816-820 
Exceptions  to  the  general  rule,  28, 

818,  819 
Executory  contract,  28,818 
False  representations,  28,  818 
Fraudulent  representations,  28,  818 
In  the  absence  of  fraud,  28,  816 
Mere  offer  to  return  property,  2  8, 819 
Right  to  return  article  according  to 

original  agreement,  28,  817 
Sale  by  sample,  28,  819 
Total  failure  of  consideration,  28,819 
Waiver  of  right,  28,  820 
What  constitutes  a  rescission,  2  8,  819 

Vendee's  Duty  in  Rescinding  the  Con- 
tract, 28,  820 

Delay  in  returning,  28,  820 
Delivery  by  instalments,  28,  821 
Examples,  28,  820-822 
Fair  test  of  article's  merits,  28,  821 
In  general,  28,  820 
Notice  to  vendor,  28,  822 
Offer  to   return  equivalent  to  a  re- 

-turn,  28,  821- 
Promptness,  28,  820 
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Return  of  article,  28,  820 

Return  of  whole  commodit3-,  28,821 

Standing  ready   to    return    at    any 

time,  28,  822 
Tender  of  return,  28,821 
Use  of  article,  28,  S21 
Waiver,  28,  812 
Res  judicata,  2  i ,  173 
Right  to  return,  28,  764 
Sales,  2  8 ,  776 

See    infra.   Executory  Contracts 

OF  Sale. 
Sales  by  description,  28,  776 
Sales  by  sample,  5,  341 
Sales  on  approval,  28,  777 
Sales  "  with  all^ faults,"  28,  776 
Satisfaction,  28,  777 
Arbitrary  discretion  of  vendee,  2  8, 

778 
Examples,  28,  777,  778 
Vendee's  determination   conclusive, 

28,777 
Waiver  of  special  provision,  2  8 ,  778 
Seeds 

Measure  of  damages,  28,  843 
Set-Off 

Recoupment,  22,  360 
Right  to  Set  Off  Damages  for  Breach  in. 
an  Action  for  the  Price,  2  8 ,  825 
Examples,  28,  825-827 
In  general,  28,  825 
Renewal  note,  28,  826 
Return  or  oiler  of  return',  28    825, 

826 
Unfitness  of  article  as  a  defense,  28, 
827 
Soundness,  see  infra.  Future  Sound- 
ness, and  see  Horses. 
"  Sound  so  far  as  I  know,"  28,  770 
Statute  of  Frauds 

Parol  evidence,  28,  801 
Stimulation,  see  infra.  What  Consti- 
tutes A  Warranty. 
Stock-brokers,  23,  717 
Streets  and  Sidewalks 
Dedication,  24,  14 
Subsequent    representations,    see    infra^ 

What  Constitutes  a  Warranty. 
Title 
Breach  of  Warranty,  28,  808 
Examples,  28,  808,  809 
In  general,  28,  808 
What  constitutes,  28,  808 
Where  buyer  resells,  28,  809 
Usages  and  Customs,  27,  792  ;  28,  856 
Agent's  authority,  28,  780 
Power  of  agent  to  warrant,  27,  Sgo 
Waiver  of,  28,  809 

Acceptance  and  Retention  of  Article  by 
Vendee,  28,  810 
Examples,  28,  810-813 
Executory  or  executed  contract,  a 8, 

811 
Fraudulent  warranty,  28,  810 
In  general,  28,  810 
Rescission,  28,  812,  813 
Right  to  refuse  to  accept,  28,  8io 
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Warranty  that  machine  will  do  satis- 
factory work,  28,  Si2' 
By  Express  Agreement,  2  8 ,  S09 

Examples,  28,  S09,  810 

In  general,  2  8,  809 

Receipt  of  article,  28,  809 

Written  acknowledgment,  28,  809 
In  Executory  Contracts  of  Sale,  28,  814 

Examples,  28,  814,  815 

In  general,  28,  814 
Pasrment  of  tbe  Price,  2  8,  813 

Announcement  of  intention  to  claim 
damages,  28,  813 

Examples,  28,  813,  814 

Executory    and    executed   contract, 
28,  814 

Seller's    promise   to  remedy   defect, 
2  8 ,  814 

Whether  a  waiver,  28,  813 
What  constitutes  a  breach  of  -warranty, 

see  infra.  Breach  of  Warranty. 
"What  Constitutes  a  Warranty,  2  8 ,  747 
Affirmations  as  to  essential  elements, 

28,  749 
Antecedent  Representations,  2  8 ,  758 

Course  of  dealing,  28,  758 

Examples,  28,  758,  759 

In  general,  28,  758 

Lack  of  consideration,  28,  758 

Reference  to  letter,  2  8 ,  759 
ilrticle  Purchased  Is  for  a  Particular  Use, 

28,  757 

"All  right,"  2  8,757 

Delivery  of  goods  of  the  quality  and 
character  represented,  28,  757 

Examples,  28,  757,  758 

In  general,  28,  757 

Intention  to  warrant,  28,  757 

Presumption  of  warranty,  28,  757 

Use  known  to  vendor,  28,  757 
As    distinguished  from    affirmation   of 

condition,  2  8 ,  749 
Declaration  that  animal  is  all  right,  28, 

749 
Descriptions  In  Printed  Advertisements 

or  Invoices,  28,  764 

Dealer's  talk,  28,  764 

Examples,  28,  764—767 

In  general,  2  8,  764 

Printed  circulars,  28,  766 

Printed  warranties,  2  8 ,  767 

When  they   amount  to   a  warranty, 
28,  765 
Distinguished  from  fraud,  28,  740 
Expressions  of  Opinion,  2  8 ,  750,  753 

Dealer's  talk,  2  8 ,  749,  754,  755 

In  general,  28,  753 

Representations  as  to  value  of  prop- 
erty, 28,  754 

Vendee  must  have   relied  on  repre- 
sentations, 28,  755 

Words  of  commendation,  2  8 ,  749,  754 
Fraud,  28,  748 
In  general,  28,  747 
Intention  to  Warrant,  28 ,  750 

Advising  buyer  not  to  rely  on  seller's 
words,  28,  752 
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An  article  purchased  for  a  particular 

use,  28,757 
Construction  in  favor  of  vendee,  28, 

752 
Criterion  as  to  intention,  28,  751 
Examples,  28,  750-753 
Existence  of  intention  must  appear, 

28,750 
Facts  or  opinions,  28,  751 
Liberal  construction  of  affirmations, 

28,752 
Presumption  of  warranty,  28,  751 
When    intention    conclusively    pre- 
sumed, 28,  752 
Words  of  caution,  28,  752 
Knowledge  of  falsity,  28,  746 
Mere  words  of  praise  or  commendation, 

28,749 
Must  be  a  distinct  affirmation,  28,  750 
Necessity  of  the  word  "warrant,"  28, 

747 
Particular  form  of  words,  2  8 ,  747 
Question  for  the  Jury,  2  8 ,  768 

Circumstances  to  be  considered,  28, 
769 

Examples,  28,  768,  769 

In  general,  28,  768 
Representations  must  be  definite,  28, 

756 
Subsequent    Representations,     28,    759, 

782,  797 

As  part  of  original  contract,  28,  759 

Fraud,  2  8 ,  760 

In  general,  2  8,  759 

New  consideration,  28,  760 

Parol  evidence,  2  8 ,  760 
To  Whom  Made,  28,  767 

Examples,  28,  767,  768 

Not  to  buyer,  28,  767 

To  a  stranger,  28,  767 

To  corporators,  28,  767 
"Vague  representations,  2  8 ,  756 
Vendee  Must  Have  Relied  on  Representa- 
tions, 28,  755 

Article    not    accessible   to   the   pur- 
chaser, 28,  756 

Criterion,  28,755,  75^ 

Examples,  28,  755,  756 

In  general,  28,  755 

Presumption    that  vendee    did    not 
fely,  2  8,  755 

Question  of  law  or  fact,  28,  756 

Superior    knowledge   of  seller,    28, 
756 
Warranty  Distinguished  from  Descrip- 
tions, 2  8,  763 

Examples,  28,  763,  764 

In  general,  28,  763 

When  description  amounts  to"  war- 
ranty, 28,  763 

Words   of   description   merely,    28, 

763 
Warranty  Distinguished  from  Mere  Stip- 
ulations, 2  8,  764 
Examples,  28,  764 
In  general,  28,  764 
Option  to  return,  2  8,  764 
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WARRANTY— Co?;rrf 
Wliat  Constitutes  a  Warranty — Cont'd 
Where  Buyer  Has  Opportunity  to  Inspect, 
28,  761 

Buyer    relying   partly    on    test    and 
partlj'  on  representations,  2  8 ,  761 
Caveat  emptor,  28,  761 
Concealment  of  defects,  28,  761 
Defect  embraced  within  the  express 

warrantj',  28,  762 
Examples,  28,  761-763 
In  general,  28,  761 
Neglect  to  inspect,  28,  761 
Vendee's  duty  to  inspect,  2  8 ,  762 
When  Express  Warranty  Excludes  Implied, 
10,  109 

Express  warranty  of  quality  and  im- 
plied warranty  of  title,  10,  109 
■    Implied    warranty   of  quality  and  ex- 
press warranty  of  title,  10,  109 
Parol  evidence,  10,  109 
Warranty  of  quality,  10,  109 
Warranty  of  title,  10,  109 
Where  written  contract  is  silent  upon 

quality  of  warranty,  10,  109,  no 
Written  contract,  i  o,  109 
Whether  essential  to  a  sale,  2  i ,  522 
Whether   warrant    renders    sale    condi- 
tional, 3 ,  425 
Who  may  sue  for  breach,  1 7 ,  521 
WASH  SALES,  23,701 
WASTE,  10,817;  28,  861 
Accounting,  2  8 ,  941 

Examples,  28,  941,  942 
In  general,  2  8,  941 
Who  entitled  to,  28,  942 
Action  of  Tceapass  on  the  Case  in  the  Na- 
ture of  Waste,  2  8 ,  goS 
See  infra.  Parties  to  the  Action. 
History,  28,  908,  909 
In  general,  28,  908 
Permissive  waste,  2  8 ,  909 
When  and  by  Whom  Maintainable,  28, 
908,  909 

At  common  law,  28,  909 
Examples,  28,  909,  910 
In  general,  2  8 ,  909,  910         , 
Person    in    remainder    for    life     or 

years,  28,  gio 
Possession,  2  8,  910 
Acts  constituting  waste  in  England  not 

waste  in  United  States,  10,  818 
Alteration  of  buildings,  28,  885 
Buildings,  see    infra,   Destruction   op 
Buildings. 
Alterations,  28,  885 
EcLUitable  Waste  of  Buildings,  28,  888 
Acts  not  spoliation,  28,  889 
Acts   which    do    not    amount    to  a 

waste,  28,  889 
In  general,  28,  888 
Injunction,  28,  888 
Rebuilding,  28,  889 
Rebuilding  mansion  house,  28,  888 
Tenant    without    impeachment    for 
■waste,  2  8 ,  888 
Erection  of  new  buildings,  28,  885 


Exposure  of  buildings  to  deterioration, 

28,887 
Failure  to  Repair,  28,  887 

Who  liable,  28,887 
Improper  use,  28,  S87 
Injunction,  28,  932 
Removal,  28,  886 
Examples,  28,  886 
In  general,  28,  886 
Collusive  waste,  2  8 ,  866 
Commissive  waste,  28,  863 
Copyholders,  2  8 ,  902 
Injunction,  28,  941 
Covenants  against,  8,  444 
Curtesy,  28,  894 

Assignee  of  a  tenant  by  the  curtesy, 

2  8.  913 
Definition,  ro,  817;  28,  862 

See   infra.  What   Constitutes 
Waste. 
Destruction  of  Buildings,  28,  884 
Dangerous  to  life,  28,  884 
Equitable  waste,  28,  866 
Examples,  28,  884,  885 
House  not  tenantable,  28,  884 
In  general,  28,  884 
-Lasting  injuries  to  the  inheritance,  28, 

88s 
Replacing,  28,  884 
Devastavit  distinguished  from,  28,  868 
Digging  clay  and  gravel,  28,  88i 
Distinguished  from  trespass,  10,817 
Dower,  5,  908 

Action  Against  Dowress,  28,  912 

Assignment  of  estate  to  third  person, 

28,  912 
Examples,  28,  912 
In  general,  28,  912 
Statute  of  Gloucester,  28,  912 
The  husband  of  a  tenant  in  dower, 
28,  912 
Injunction,  28,  929 
Jointresses,  28,  903 
Tenant's  Liability,  28,  893 

Customary  use  of  lands,  28,  894 
Discrimination    between    reversion- 
ary interests,  28,  893 
Forfeiture  of  dower  estate,  28,  894 
Liability   for  permissive  waste,   28, 

894 
The  husband  of  a  tenant  in  dower, 

28,  895 
Wild  lands,  28,  893 
Writ  of  waste,  28,  905 
EoLUltable  Waste,  2  8 ,  864 
Bad  motive,  2  8 ,  864 
BuUdlngs,  28,  888 

Acts  not  spoliation,  28,  889 

Acts  which  do  not  amount  to  a  waste, 

28,  889 
In  general,  28,  888 
Injunction,  28,  888 
Rebuilding,  28,  8S9 
Rebuilding  of  mansion   house,  38, 


1062 


Tenant    without    impeachment 
waste,  28,  888 
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Waste. 


Destruction  of  buildings,  28,  866 

Examples,  28,  864 

In  general,  28,  S64 

Injunction,  i  o,  824 

Ornamental  trees,  28,  866 

Parties  having  equitable  rights  only, 

28,  866 
Shade  trees,  28,  866 
Timber,  28,  866,  875 

Examples,  28,  875-877 

In  case  of  doubt,  28,  876 

In  general,  28,  875 

Intention  of  settler,  28,  876 

Ornamental  trees,  28,  875 

Proceeds  of  timber,  28,  877 
Trees,  2  8 ,  866 
Undergrowth,  28,  866 
Without  Impeachment  of  Waste,  2  8 ,  864 

Examples,  28,  864-866 

In  general,  28,  864 

"In  strict  settlement,"  28,  865 

Meaning  of  the  clause,  28,  864 

Relief  in  equity',  28,  864 
Estrepement,  see    infra.  Writ  of  Es- 

TREPKMENT. 

Eventual  waste,  28,  867 

Executors  and  administrators,  28,  902, 

918,  941 
Executory  interests,  20,  965 
Fixtures,  28,  889 
Buildings,  28,  889 
Examples,  28,889,  890 
In  general,  28,  889 
Machinery,  28,  890 
Forfeiture,  8,  451,  452 
Examples,  28,920,921 
In  general,  28,  920 
Fruit  trees,  28,  878 
General  rule  as  to  what  constitutes,  10, 

818 
Guardians,  28,  918 
Implied  Covenant 

Covenant  to  renew,  12,  loii 
Injunction,  10,816;  28,  922 
Accounting,  28,  941 
Act  of  God,  I  o,  823 
Adverse  possession,  10,  824, 
Against  Whom  Maintainable,  2  8 ,  929 
Copyholder,  28,941 
Executors,  28,  941 
Judgment  debtor,  2  8 ,  939 
Mortgagor  and  Mortgagee,  2  8 ,  933 
I  Waste  by  mortgagee  in  possession, 

28,936 
Waste  by  Mortgagor  in  Possession, 
28,  933 

Examples,  28,  933-936 
In  general,  2  8 ,  933 
Irreparable  injury,  28,  934 
Mortgagor's  insolvency,  28,  934 
Parties,  28,  934 
Pending  bill  for  foreclosure,  28, 

935 
Rendering  security    insufficient, 

28.  934 
Using   property  as  used    before 
mortgage,  28,  935 
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What  acts  do   not  warrant  in- 
junction, 28,  935 
When  injunction  will  not  lie,  2  8 , 

93S 
Municipal  corporation,  28,  941 
Tax  delinquents,  28,  939 
Tenant  by  the  curtesy,  28,  930 
Tenant  for   life,    see    infra.    Life 

Tenant. 
Tenant  for  Years,  28,  931 

Bad  husbandry,  28,931 

Buildings,  28,  932 

Examples,  28,  931-933 

Improper  use  of  leased  premises, 
28,  931 

Injunction  granted  to  lessee,  28, 

933 
Timber,  28,  931 

Tenant  in  common,  11,  1131;  28,  930 

Tenant  in  dower,  28,  929 

Tenant  in  qualified  fee,  28,  939 

Trespasser,  2  8 ,  938 

Vendor  and  Purchaser,  28,  936 
Examples,  2  8 ,  936-938 
In  general,  28,  936 
Voidable  contract  of  sale,  28,  937 
As  a  matter  of  course,  2  8 ,  923 
By  Whom  Maintainable,  28,  928 

Contingent  interest,  28,  929 

Examples,  2  8 ,  928,  929 

Intervention  of   an  intermediate  es- 
tate, 28,  928 

Owner  of  executory    bequests,    28, 
929 

Owner  of  inheritance,  28,  928 

Remainderman,  28,  928 

Reversioner,  28,  928 
Cases   where  action   would   not  lie  at 

common  law,  28,  926 
Conveyance  to   use   premises  for  par- 
ticular purpose,  10,  817 
Cotenant,  11,  1134;  28,930 
Doubtful  title,  2  8 ,  925 
Equitable  waste,  i  o,  824 
Ex  parte  application,  2  8,  923 
Foreclosure  of  land  contract,  10,  820 
Granted  to  stay  waste,  10,  818 
In  general,   2  8,  922 
Insolvency  of  defendant,  10,  819 
Irreparable  injury,  10,  819;   28,  927 
Jurisdiction,  28,  924 
Land  in  foreign  countries,  28,  924 
Material  alterations,  10,  817 
Necessity  of  irreparable  injury,  10,  819 
Plaintiff's  estate  purely  equitable,  10, 

819 
Privity  of  parties,  28,  925 
Property  in  litigation,  10,  824 
Sub-tenant,  10,  817 
Threat  to  commit  waste,  i  o,  822 
Timber,  10,  817,  818,  820 

Timber  already  cut,  10,821;  28,924 

Timber   constituting   chief  value  of 
land,  10,  820 

Timber  upon  pine  lands,  ro,  821 

When  cutting  will  be  enjoined,  i  o,  820 

Young  trees,  10,  821 
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WASTE— Co«<W 
Injunction — Confd 

Title  in  litigation,  28,  925 

Waste  of  mortgagor,  10,  816 

When  granted,  10,  819 

When  injunction  will  be  dissolved,  28, 

927 
When  maintainable,  28,  924 
When  plaintiff  might  obtain  action  at 

law,  10,  818 
Who  May  Have,  10,  819 
Lessee,  10,  822 
Mortgagee,  i  o,  822 
Tenants  in  common,  10,  822 
"  Without  impeachment  of  waste,"  2  8, 
S64 
In    United     States    distinguished    from 

waste  in  England,  10,  818 
Joinder,  1 1 ,  1006 

Joint  Tenants  and  Tenants  in  Common,  1 1 , 
1125 
Action  Against  Tenant  in  Common,  28, 

913 

Against  co-tenant,  28,  913 

Examples,  28,  913,  914 

Statutes,  28,  913 
Assumpsit,  II,  1 1 29 
Injunction,  11,  1134 
Tenant  in  Common,  2  8 ,  895 

At  common  law,  28,  895 

Examples,  28,  895,  8g6 

Injunction,  28,  930 

Mines,  28,  896 

Statutes,  2  8 ,  895 

Timber,  28,  895 

Treble  damages,  28,  920 
Judgment  Debtors,  28,  901 

Injunction,  28,  939 
Kinds  of  waste,  28,  863 
Land,  2  8 ,  879 

Opening  mines  and  quarries,  see  infra. 

Mines  and  Quarries. 
Digging  clay  and  gravel,  28,  881 
Husbandry,  28,  879 

Examples,  28,  879-881 

In  England,  28,  879 

In  the  United  States,' 2 8,  879 

Manure,  28,  880 

Rotation  of  crops,  28,  880 
Landlord  and  Tenant,  10,  822;   12,  714; 
28,  8gi 

Accidental  injury,  12,  715 
Action  Against  Tenant,  28,  914 

Examples,  2  8,  914,  915 

His  own  waste,  2  8,  914 

In  general,  28,  914 

Waste  committed  by  strangers,  28, 
914 
At  common  law,  28,  891 
Committed  by  others,  28,  892 
Definition,  12,  714 
Erection  of  building,  i  o,  822 
Examples,  12,  714,715 
Forfeiture,  12,  7580,  7s8?» 
In  general,  28,  891 
Injunction,  28,  931 

Bad  husbandry,  28,931 
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Buildings,  28,  932 

Examples,  28,  931-933 

Improper  use  of  leased  premises,  28, 

931     ' 
Injunction  granted  to  lessee,  28,  933 
Timber,  28,  931 

Liability  for,  28,  891 

Material  change  in  character  of  build- 
ing, 10,823 

Permissive  waste,  12,  714;  28,  892 

Presumption  in  favor  of  tenant,  28,892 

Pulling  down   and   removing  building, 
10,  823 

Removal  of  building,  10,823 

Repairs,  28,  887 

Reversioner,  12,  714 

Termination  of  tenancy,  12,758 

Timber,  12,  715 

Under  statutes,  28,  891 

Voluntary,  12,714 

Wood,  12,  715 
Lease 

Implied  covenants  against,  12,  1014 
Life  Tenant,  12,680;  13,  212  ;  28,  891,911, 

929 

Assignee  of  life  estate,  28,  911 

Assignee  of  reversioner,  28,912 

At  common  law,  28,  891 

Committed  by  others,  28,  892 

In  case  of  personalty,  13,  212 

In  case  of  realty,  13,  212 

In  general,  13,  212;  28,891 

Injunction,  13,  212;  28,  929 

License  from  remainderman,  2  8 ,  892 

Permissive  waste,  2  8 ,  892 

Pleading,  28,  912 

Presumption  in  favor  of  tenant,  28,892 

Purchaser  of  timber,  28,  911 

Tenants  in  common  for  life,-2  8,  912 

Whom  reversioner  may  sue,  28,  911 
Manure,  28,  S80 
Meliorating  waste,  28,  867 
Mines  and  Quarries,  28,  881 

Abandoned  mines,  28,  883 

Examples,  28,  881-884 

In  general,  28,  881 

Judgment  debtors,  28,  901 

Mines  already  opened,  28,  8S1 

Opening  new  mines,  28,  8S1 

Sinking  new  shafts,  28,  882 

Tenants  in  common,  2  8 ,  895 
Mortgages,   i  5,  816 
Mortgagor  and  Mortgagee,  28,  896,  915 

Action  by  mortgagee,   28,  915 

Action  for  forfeiture  of  mortgage,  28, 

915 
Examples,  28,  896,  897 
Injunction,  28,  933 

Waste  by  mortgagee  in  possession, 
28,936 

Waste  by  Mortgagor  in  Possession,  2  8 , 

933 

Examples,  28,  933-936 

In  general,  28,  933 

Irreparable  injury,   28,  934 

Mortgagor's  insolvency,  28,  934 

Parties,  28,  934 
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Pending  bill  for  foreclosure,  2  8 ,  935 
Rendering  security  insufficient,  28, 

934 

Using  property  as  used  before 
mortgage,  28,935 

What  acts  do  not  warrant  injunc- 
tion, 28,  93S 

When  injunction  will  not  lie,  28, 

935 
Mortgagee  in  possession,  2  8 ,  897,  916 
Mortgagor,  28,  896 
Security  rendered  inadequate,  28,  896 
Treble  damages,  28,  916 
municipal  Corporations 
Injunction,   28,941 
Municipalities,  28,903 
Non-payment  of  taxes,  28,  890 
Orchards,  28,  878 
Ornamental  trees,  28,  866 
Parcenary,  17,  315 
Parties  to  tlie  Action,  28,  911 
Examples,  28,  gii-918 
Executors  and  administrators,  28,  918 
Guardian,  28,  918 
In  general,  28,  911 
Mortgagor  and  mortgagee,  28,  915 
Tenant  at  will,  28,  917 
Tenant  by  curtesy,  28,  913 
Tenant  by  elegit,  28,  918 
Tenant  for  life,  28,  911 
Tenant  for  years,  28,  914 
Tenant  in  dower,  28,  912 
Tenants  in  common,  28,  913 
Tenants  in  common  for  life,  28,  912 
Trespassers,  28,918 
Vendor  and  purchaser,  28,  916 
Partition,  17,  754 

Injunction  to  stay,  i  7,  765 
Penalties  at  Law,  28,  919 
Forfeiture,  28,  920 

Examples,  28,  920,  921 
Treble  Damages,  28,  919 

Discretion  of  court,  28,  919 
Examples,  28,  919,  920 
In  general,  28,  919 
State  statutes,  28,  919 
Statute  of  Gloucester,  28,  919 
Tenants  in  common,  28,  920 
Permissive  Waste,  2  8 ,  863 
Definition,  2  8 ,  863 
Dowress,  28,  894 
Examples,  28,  863,  864 
Failure  to  repair,  28,  8S7 
Life  tenant  and  tenant  for  years,  28,892 
Premises,  12,  714 
Purchasers  of  state  lands,  2  8,  900 
Quarries,  see  infra,  Mines  and  Quar- 
ries. 
Questions  of  law  and  fact,  2  8,  870 
Hemainderman  and  life  tenant,  see  infra, 

Life  Tenant. 

Kemedles,  2  8 ,  903 

At  Law,  28,  903 

Action  of  trespass  on  the  case  in  the 
nature  of -waste,  see  infra.  Action 
OF  Trespass  on  the  Case  in 
THE  Nature  of  Waste. 
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At  common  law,  28,  903 
Extension  of  remedies  by  statute,  28, 

903 
Parties    to    the  action,    see    infra. 

Parties  to  the  Action. 
Penalties  at  la-w,  see  infra.  Penal- 
ties AT  Law. 
Writ  of  attachment,  28,  904 
Writ    of   estrefement,    see     infra. 

Writ  of  Estrepkment. 
Writ  of  prohibition,  2  8 ,  904 
Writ  of  -waste,  see  infra.  Writ  of 
Waste. 
In  Equity,  2  8 ,  904 

See   infra,   ACCOUNTING;    INJUNC- 
TION. 
Repairs,  28,  887 
Rotation 

Crops,, 2 8,  880 
Shade  trees,  28,  866 
Sheriffs  sales,  22,  656 
State  lands,  28,  900 
Survival  against  personal  representative, 

7,  334 
Tax  DellnoLuents,  2  8 ,  900 

Injunction,  28,  939 
Taxes,  non-payment,  28,  890 
Tax  titles,  25,  717 
Tenants  at  Will,  12,  674;  28,  898,  917 
Effect,  28,  898 
Examples,  28,  898 
Liability,  2  8 ,  89S 
Tenants  for  life,  see  infra.  Life  Ten- 
ant. 
Tenants  In  Qualified  Fees,  2  8 ,  S99 
Contingent  interest  in  fee,  28,  900 
Injunction,  28,  939 
Tenant  in  fee  with    executory   devise 

over,  28,  899 
Tenements,  12,  714 
Timber,  28,  870 

Bad  husbandry,  28,  873 

Custom  of  farmers,  28,  874 

Cut  for  sale,  28,  872 

Dead  and  decaying  timber,  2  8 ,  872 

Detriment  of  the  remainder,  28,  873 

Enough  timber  left  for  use  of  estate, 

2  8 ,  872 
Equitable  Waste,  2  8 ,  866,  875 

Examples,  28,  875-877 

In  case  of  doubt,  28,  876 

In  general,  28,  875 

Intention  of  settlor,  2  8 ,  876 

Ornamental  trees,  28,  875 

Proceeds  of  timber,  28,  877  ' 

Estovers,  28,  870 

Estovers  imprudently  taken,  28,  871 
Good  husbandry,  28,  871,  872,  874 
Implied  contract,  28,  875 
In  general,*  28,  S70 
Injunction,  10,  817,  818;  28,  931 

Timber  already  cut,  28,  924 
Judgment  debtors,  28,  901 
Measure  of  damages,  28,  872 
Orchards  and  fruit  trees,  28,  878 
Proceeds  of  timber  rightfully  cut,  28, 

878 
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WASTE— Co«/V 
Timtier — Cont'd 

Proceeds  of  timber  wrongfully  cut,  28, 

879 
Relative  amount  of  cleared  and  wooded 

lands,  28,  874 
Right  by  contract,  28,  875 
Rights  of  reversioner  where  there  is  an 

intermediate  estate,  28,  907 
Rule  as  to  cutting  timber,  2  8 ,  872 
Situation  of  the  country,  2  8,  875 
Tenants  in  common,  28,  895 
Trees  impeding  cultivation,  28,  872 
Unauthorized  by  terms  of  lease,  28,  873 
Underwood,  28,  877 

Equitable  waste,  28,  866 
Examples,  28,  877,  878 
In  general,  28,  877 
Value  of  the  timber,  28,  875 
What  are  timber  trees,  2  8 ,  875 
Where  clearing  land   is   worth   more 
than,  28,  871 
Treble  Damages 

Mortgagee  in  possession,  2  8 ,  916 
Trees,  see  infra.  Timber. 

Equitable  waste,  28,  866 
Trespass  distinguished  from  waste,  2  8,867 
Trespasser,  28,  899,  918 

By  one  in  possession,  28,  899 
By  one  out  of  possession,  28,  899 
In  general,  28,  899 
Injunction,  28,  938 
Trespass  on  the  case,  see  infra.  Action 
OF  Trespass   on  the   Case  in  the 
Nature  of  Waste. 
Trusts  and  Trustees,  2  7, 157 

Allowances  for  expense,  27,  177 
Duty  to  prevent  waste,  27,  157 
Examples,  27,  157,  158 
In  general,  27,  157 
Underwood,  28,  877 

Equitable  waste,  28,  866 
Examples,  2  8 ,  877,  878 
In  general,  28,  877 
Value,   12,  714 
Vendor  and  Purchaser,  2  8,  898 
Examples,  28,  898,  916,  917 
In  general,  28,  8g8 
Injunction,  28,  936 

Examples,  28,  936-938 
In  general,  28,  936 
Voidable  contract  of  sale,  28,  937 
Liability  of  vendee,  2  8,  916 
What  amounts  to  a  waste,  28,  898 
Voluntary  waste,  28,  863 
What  Constitutes  Waste,  2  8 ,  868 

See  infra.  Buildings;  Definition; 
EciyiTABLE     Waste;     Fixtures; 
Land  ;  Timber  ;  Trees. 
Act  of  God  or  public  enemy,  28,  870 
Different    in    the    United    States  and 

England,  28,  868 
Diminishing  value  of  estate,  28,  870 
Examples,  2  8 ,  869,  870 
In  general,  28,  868 
Nature  of  the  property,  28,  869 
Non-payment  of  taxes,  28,  870 


Not  an  arbitrary  term,  28,  869 
Question  of  law  and  fact,  2  8 ,  870 
Relation  of  the  person  charged  to  the 
property,  28,  869 
Who  May  Commit  Waste,  28,  891 

See  infra.   Mortgagor  and  Mort- 
gagee; Tenants  AT  Will;   Ten- 
ants IN  Qualified  Fees;  Tres- 
passer; Vendor  AND  Purchaser. 
Copj'holders,  28,902 
Executors  and  administrators,   28,  902 
Guardians,  28,  902 
Judgment  debtors,  28,  901 
Municipalities,  28,  903 
Purchasers  of  state  lands,  28,  900 
Tax  delinquents,  28,  900 
Tenants  for  life  or  years,  see   infra, 
Landlord    and     Tenant ;     Life 
Tenant. 
Tenants  in  common,  see  infra.  Joint 
Tenants  and  Tenants  in  Com- 
mon. 
Tenants    in    dower   and  curtesy,    see 

infra.  Curtesy;  Dower. 
Trustees,  2  8 ,  902 
Without  impeachment  of  Tvaste,  see  infra. 

Equitable  Waste. 
Writ  of  Estrepement,  28,  921 
At  common  law,  28,  921 
In  general,  28,  921 
In  Pennsylvania,  28,  922 
Powers  of  sheriff  under,  28,  921,  922 
Statute  of  Gloucester,  28,  921 
Writ  of  Waste,  28,  904 
Abolition,  28,  907 
By  whom  maintainable,  28,  904 
Dower,  28,  905 
Examples,  28,  904-908 
In  general,  28,  904 
Legal  title,  28,906 

Necessity   of  immediate   estate  of  in- 
heritance, 28,  904 
Pleadings,  28,  906 
Privity  of  estate,  28,  905 
Removal  of  timtier,  28,  907 
Right  of  entry,  2  8 ,  906 
Statutes,  28,  905 
When  maintainable,  28,  904 
WATCH,  11,984 

Good  watch,  8,  1361 
WATCHMAN 

Fire  insurance,  1 1,  290 
WATER  COMPANIES,  see  Pipe  Lines; 
Waterworks      and     Water     Com- 
panies. 
WATERCODRSES,  28,943 

See  Accretion  ;  Boom  Companies  ; 
Boundaries;  Bridges;  Dams; 
Drains  and  Sewers;  Eminent  Do- 
main; Ferries;  Fish  and  Fisher- 
ies ;  Floods  ;  Ice  and  Ice  Com- 
panies ;  Irrigation  ;  Lakes  and 
Ponds;  Mills;  Navigable  Waters; 
Riparian  R  ights;  Surface 
Waters  ;  Underground  Waters  ; 
Waterworks  and  Water  Compa- 
nies; Wharves. 
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Canals,  see  Canals. 

For  right  to  erect  dam,  see  Dam. 

Mines  and  Kilning  Claims 

As  to  the  rigitt  to  the  use  of  -water  for 
mining  -purposes,   see   Mines   and 
Mining. 
Action  for  Diverting  Watercourse 

Survival,  7,  266 
Adverse   possession,    see     infra.    Pre- 
scription. 
Appropriation,  see  Riparian  Rights. 
Artlfloial  Watercourses,  28,  1039 

See  Canals. 

Examples,  28,  1039-1042 

In  general,  28,  1039 

Law  distinguished  from  that  relating  to 
natural  streams,  28,  1039 

New  channel  regarded  as  natural  chan- 
nel, 28,  1041 

On  land  of  another,  28,  1042 

Pollution,  28,  1842 

Prescription,  28,  1042 

Repairs,  28,  1042 
Corruption  by  gas  companies,  8,  12S2 
Definition,  6 ,  539 ;  2  8 ,  944 

Examples,  28,  946 

Flow     of     water     not    constant,     28, 

944 

Lost  in  a  swamp,  28,  946 

Presence  or  absence  of  spring  water, 
28,  946 

Size  and  length  immaterial,  28,  945 
Diminishing  the  flow  of  water,  6,  557 
Easements,  ig,  262 
Eminent  Domain 

Appropriation  of  waters,  6,  557 

Diversion  of  water,  6 ,  55S 

Injury  to  access,  6,  558 

Obstruction  of  watercourses,  6,  559 
Flowing  Neighbor's  Land 

Injunctions,  10,  853 
Fouling  Streams,  i  o,  844 

General  rule,  i  o,  844 

Prescription,  10,846 

Reasonableness  of  use,  i  o,  844 

Sewage,  10,  846 
High  water  mark,  29,  25 
Injunctions,  10,  852 
Liability  for  flood  by  one  who  collects 

water  on  his  property,  8,  67 
License,  28,  1020 

Assignability,  28,  1023 

Contract  conveying  no  interest  in  the 
land,  28,  1021 

Examples,  28,  1020-1026 

In  general,  28,  1020 

Justification,  28,  1021 

Part  performance,  28,  1024 

Release,  28,  1022 

Relief  in  equity,  28,  1024 

Revocation,  28,  1023,  1024 

Revocation   of  executed   license,    28, 
1025 

Statute  of  frauds,  28,  1022 
Low  water  mark,  29,  26 
On  water,  i  7,  189 
Partition,  17,  773;  28,  1037,  1038 
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Pollution,  see  Riparian  Rights.' 

Extent  of  prescriptive  right,  28,  1014 
Injury  to  the  public  health,  28,  1015 
Of  stream  by  water  from  coal  mine,  5, 

70 
Prescriptive  right,  28,  1014 
Prescription,  19,  27  ;  28,  1002 
Adverse  Use,  28,  1005 

Acknowledgment  of   owner's  right, 

28,  1009 
Act  of  exclusion,  28,  1005 
Claim  of  right,  28,  1007 
Denial  of  rights,  28,  1008 
Erection  of  mill,  28,  1007 
Examples,  28,  1005-1009 
In  general,  28,  1005 
Necessity,  28,  1005 
Notice  of  the  adverse  possession,  28, 

1007,  1008 
Notoriety,  28,  1007 
Overflowing  land,  28,  1007 
Presumption  of  damage,  28,  1006 
Appropriation,  see  Riparian  Rights. 
Continuous  Use,  28,  1009 
Examples,  28,  1009-1012 
Fluctuation  in  stream,  28,  loii 
In  general,  28,  1009 
Repairs,  28,  I012 
What  constitutes,  28,  loro 
Extent  of  Bight  Acquired,  28,  1012 
Alteration  of  stream,  28,  1016 
Change  in  channel   of    stream,  28, 

1016 
Examples,  28,  1012-1017 
Extent  of  enjoyment,  28,  1012 
How  measured,  28,  1012 
Pollution  injurious  to  public  health, 

28,  1015 
Pollution  of  stream,  28,  1014 
Pollution  of  stream   supplying  city, 

28,  1015 
Right  to  flow  water  back  on  anoth- 
er's land,  28,  1013 
Use  of  the  water,  28,  1016 
General  principles,  28,  1002 
How  Lost,  28,  1017 

Abandonment,  28,  1017 

Change  in  manner  of  exercising  right, 

28,  1019 
Declaration    of    intent  to   abandon, 

28,  1018 
Examples,  28,  1017-1020 
Nonuser,  28,  1017 
Infants,  married  women,  and  lunatics, 

28,  1004 
Nonuser  of  owner,  28,  1004 
Period  prescribed  by  statute  of  limita- 
tions, 28,  1002 
Presumption  of  grant,  28,  1002 
Private  streams,  28,  945 
Profits  a  prendre,  19,  262 
Question  of  Law  and  Fact 

Whether  ravine  is  a  watercourse,  24, 

903 
Res  judicata,  21,  252 
Bights  Acquired  by  Express  Agreement,  28, 
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WATERCOURSES— CoB^'rf 
Bigbts  Acquired  by  Express  Agreement — 

Cont'  d 

Construction,  28,  1034 
Bed  of  stream,  28,  1035 
Contemporaneous  construction,  28, 

1036 
Creation  of  the  easement,  2  8 ,  1035 
Examples,  28,  1034-1036 
Favorable  to  grantee,  28,  1031,  1035 
Intention  of  the  parties,  28,  1035 
Covenajita,  28,  1032 

Examples,  28,  1032-1034 
In  general,  28,  1032 
Privity,  28,  1033 
Runs  with  the  land,  28, 1032 
Subsequent  assignee,  28,  1034 
Grant  and  Reservation,  2  8 ,  1026 

Appurtenant   to  another  estate,  28, 

1026 
Construction    favorable  to  grantee, 

28,  1031 
Construction  favorable  to  interest  of 

public,  28,  1031 
Examples,  28,  1026-1032 
Extent  of  right,  28, 1028 
Grant  of  mill  power,  2  8 ,  1026 
Implied  reservation,  28,  1027 
Intention  of  the  parties,  2  8 ,  1030 
Land  a  necessary  incident  to  privi- 
lege, 28,  1027 
Limitation  and  use,  28,  1032 
Limitation  of  use,  2  8 ,  1028,  1029 
Not  appurtenant  to  grant  of  land, 

28,  1031 
Pollution,  28,  1028 
Presumption,  28,  1026 
Prohibition  against  certain  specified 

uses,  28,  1031 
Restricting  use,  28,  1028 
Water  for  certain  business,  28,  1029, 

1030 
Water  which   will    pass   through  a- 

given  aperture,  28,  1032 
What  grantor  may  reserve,  28,  1026 
In  general,  28,  1020 
Parol  Agreement,  28,  1020 
Assignability,   28,   1023 
Contract  conveying  no  interest  in  the 

land,  28,  1021 
Examples,  28,  1020-1026 
In  general,  28,  1020 
Justification,  28,  1021 
Part  performance,  28,  1024 
Release,  28,  1022 
Relief  in  equity,  2  8 ,  1024 
Revocation,  28,  1023,  1024 
Revocation  of  executed  license,  28, 

1025 
Statute  of  frauds,  28,  1022 
Rifarian  rights,  see  Riparian  Rights. 
Surface  Waters  Distinguished  From,  2  4,  S97 
Bed  or  channel,  24,  896,  8g8 
Drought,  24,  898 
Examples,  24,  897-900 
In  general,  24,  896-S99 
Lake  having  apparent  current,  24,  900 


Natural  depression,  24,  8g8 

Natural  watercourses,  24,  897 

Overflowing  banks,  24,  899 

Overflow  of  pond,  24,  899 

Question  of  law  or  fact,  24^903 

Ravines  and  gorges,  24,  900 

Sinking  into  the  soil,  24,  899 

Size  of  stream,  24,  898 

Slough,  24,  899 

Temporarily  suspended,  24,898 

Watercourse   under  drainage  act,  24, 
899 
Tenants  in  Common,  28,  1037 

Deeds  of  release,  28,  1038 

Diversion  of  water  by  tenant  in  com- 
mon, 28,  1039 

Implied  partition,  28,  1038 

In  general,  28,  1037 

Partition,  28,  1037 

Relief  in  equity,  z8,  1039 
Title  of  riparian  owner  in  non-navigable 

stream,  6,  558 
Trespass 

For  diverting  a  stream,  6,  595 
Venue 

Diverting    6r   obstructing  water,    28, 
225 
Water 

Lot  under  water,  13,  1163 
Water  Bights 

Real  covenants,  1 9 ,  1004 
WATERED  STOCK,  23,622 
Definition,  23,  618 
Examples,  23,  623 
In  general,  23,  623 
Issue  condemned  by  the  court,  23,  622 
Issue  declared  ultra  vires,  23,  622 
Provisions  prohibiting  issue,  23,  622 
Purchaser's  right,  23,  623 
Validity  of  stock  issued,  23,  622 
Void  or  voidable,  23,  622,  623 
When  fraudulent,  23,  623       ; 
Whether  necessarily  fraudulent,  23   623 
WATER  MARK,  29,24 
WATER  STATIONS 

Taxation,  25,  172 
WATERWORKS    AND   WATER   COM- 
PANIES, 2  9,  I 

Death  resulting  from  impure  water,  29,23 
Duties,  8,  614 
Eminent  Domain,  9 ,  322 

For  the  exercise   of  eminent  domain,^ 
generally,  see  Eminent  Domain. 

A  public  use,  6,  526 

IVIunlclpal  Corporations,  29,  4 

Compensation   to   riparian    owners, 

29i  5 
Dam  in  navigable  river,  29,  5 
In  general,  29,4 
Measure  of  damages,  29,4 
More  water  obtained  than  needed, 

29,  6 
Power  to  condemn  private  property, 

29,4 
Taking  water  from  public  streams, 

29,  S 
Water  and  water  rights,  29,5 
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Private  Companies,  29,  15 
Examples,  29,  15,  16 
In  general,  29,  15 
Owners  of  mining  claims,  29,  15 
Public  use,  29,  15 
Use  of  Street,  29,  16 
Examples,  29,  16,17 
Subject  to   city's  right  to   repair, 

etc.,  2g,  16 
Whether   an  additional  servitude, 
29,  16 
Exclusive  Privilege,  8,  598 

Municipal  corporations,  15,  1055,  1056 
Fire 

Liability  of  city  for,  29,7 
Liability  of  Private  Company  for  Losses 
Resulting  from  Inadequate  Water  Sup- 
ply, 29,  21 

Contract  with  city  to  indemnify  citi- 
zens, 29,  22 
Contract    with    private    party,    29, 

23 
Examples,  29,  21-23 
In  general,  29,  21 
Liability  of  insurance  company,  29, 

22 
Where  city  has  raised  taxes  to  pro- 
vide sufBcient  supply,  29,  22 
Forfeiture  of  franchises,  29,24 
Health,  9,  322 
Impairment  of  Obligation  of  Contracts 

Regulating  fares,  8,  624 
Injunctions 

Acquiescence  of  owner  of  water  power 
to  its  diminution,  10,  g6i 
Local  assessments,  25,  514 
Mechanics'  liens,  15,  31,  32  ;  29,  23 
Municipal  Contracts  With 

Whether  individual  may  sue  upon,  17, 

519 
Municipal  Corporations,   see  infra,    Mu- 
nicipal Ownership  and  Control. 
Contracts  for  Water  Supply,  15,  11 15 
Authority,  15,  1115 
Charter  provisions,  15,  11 16 
Committee  of  city  government,  15, 

1 1 1 7 
General  welfare  clause,  15,  1116 
In  absence  of  express  provision,  i  5, 

1116 
Inconsistent  provision,  15,  1115 
Injunction  by  taxpayers,  15,  1117 
Limitation     of     indebtedness,      15, 

"IS 
Power  of  courts,  i  5,  1117 
Term  of  years,  15,  1116 
Municipal  Ownership  and  Control,  29,  i 
Liability  of  Municipalities,  29,  6 
For  Failure  to  Supply  Water,  29,6 
Breach  of  company's  rules  and  reg- 
ulations, 29,6 
Cutting  off  water  for  non-payment 

of  charges,  29,6 
Destruction  of  property   by  fire, 

29,7 
Failure  of  predecessor  to  pay  rent, 
29,6 
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For  Injuries  from  Negligent  Construc- 
tion and  Operation,  29,8 
Examples,  29,  8,  g 
In  general,  29,8 
Laying    and    maintaining    pipes, 

29,  9 
Reasonable   care    and    diligence, 

29,  9 
Regarded    as  private  corporation, 
29,8 
Power  of  municipality  to  raise   taxes, 

29,  4 
Power  to  Erect  and  Operate,  29,1 

Authority  to  provide  water,  29,  3 

By  charter,  29,  i 

By-implication,   29,2 

Examples,  28,  1-4 

In  absence  of  charter  provisions,  29,  i 

In  general,  29,  ■ 

Members  of  council  stockholders  of 
company,  29,4 

Popular  vote,  29,3 

Power  to  levy  taxes,  29,  4 

Power  to  make  contracts,  29,  2 
Bents  and  Charges,  29,  10 

Discrimination,  29,  10 

Examples,  29,  lo-ii 

Exercise  of   the  taxing  power,   29, 
10 

Implied  contract,  29, 10 

Lien,  29,  10 
Taking  of  frivate  property,  see  infra. 

Eminent  Domain. 
Parties  to  actions,  17,  519 
Power  of  state  to  regulate  rates,  8,  614 
Private  Companies,  29,11 

As  to  Quality  and  Quantity  of  Water,  29, 

20 
'  Examples,  29,  20 

In  general,  29,  20 

Meaning  of  the  word  "pure,"  29,  21 
Character,  29,11 
Contract  with  Municipality 

Power  of  company,  29,  17 
Death   resulting  from   impure   water, 

29.  23 
Discrimination,  29,  19 

Arbitrary    regulation   of    rates,    29, 

19 

Charter   protection    against  legisla- 
tive control,  2  9,  19 

Examples,  29,  19 

In  general,  29,  19 

Legislative  control,  29,  19 

Mandamus,  29,  19 

Right  to  discriminate,  29,  19 
Eminent  domain,  see  infra.  Eminent 

Domain. 
Exclusive  Franchise,  29,  12 

Constitutional  inhibition,  29,  12 

Construction  of  grant,  29,  13 

In  absence  of   legislative   authority, 
29,  12 

Nature  of  the  grant,  29,  13 

Power  to  grant,  29,  12 

What  is  a  violation  of  the  grant,  29, 

13-14 
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WATERWORKS  AND   WATER   COM- 
PANIES—Co«!"rf 
Private  Companies — Cont'd 

Fire  Losses  Resulting   from   Inadequate 
Water  Supply,  29,  21 
Contract    with    city    to     indemnify 

citizens,  29,  22 
Contract  witli  private  party,  29,  23 
Examples,  29,  21-23 
In  general,  29,  21 
Liability  of  insurance  company,  29, 

22 
Where  city  has  raised  taxes  to  pro- 
vide sufficient  supply,  29,  22 
In  general,  2  g,  11 
Mechanics'  liens,  29,  23 
Organization,  29,  11 
Power  to  make  Rules  and  Regulations, 
29,  18 

In  general,  29,  18 
Stopping  supply,  29,  18 
Unreasonable  rules,  29,  18 
Quasi  private  corporations,  29,  12 
Taxation,  29,  23 
Territorial  limits,  29,  12 
Use  of  Street,  29,  16 
Examples,  29,  16,  17 
Subject  to  city's  right  to  repair,  etc., 

29,  16 
Whether  an  additional  servitude,  29, 
16 
Right  to  lay  pipes  in  street,  24,  34 
Stock 

Whether  personalty,  23,  591,  592 
Streets  and  Sidewalks 

Power  of  municipality  to  permit  pipes, 

24,46 
Right  to  lay  gas  and  water  pipes,  24, 
114 
Taxes,  29,  23 
WAYBILL,  29,27 
WAY-GOING  CROPS,  29,  28 
WAYS,  29,28 

5ee  Highways;  Private  Ways. 
Compared  with  road,  21,  412 
Employer's  liability  acts,  29,  31 
Examples,  29,  30,  31 
Game 

Custom  of  hunters,  8,  1024 
Grantee's  rights,  29,  31 
Incorporeal  hereditament,  29,  30 
Intrusion  on,  i,  180 
Obstructions,  29,  31 
Real  covenants,  19,  1004 
Uses,  19,  1062 
WEAPON,  29,33 
See  Concealed  Weapons. 
Assault    -with    dangerous    meajion,    see 

Assault. 
For  assault  ■with    deadly   -weafon,    see 

Assault. 
Bludgeon,  2,  427 
Carrying  arms,  3,16/ 
Concealed  weapon,  29,  36 
Dangerous  weapons,  29,  33,  35 
Deadly  weapon,  29,  33 
Sharp  and  dangerous  weapon,  29,  36 


WEAR  AND  TEAR,  12,  1019;  29,  37 
WEARING  APPAREL,  29,  38 

Necessary  wearing  apparel,  29,  41 

Revenue  laws,  29,  42    ^ 
WEEK,  29,43 
WEEKLY  PAYMENT  LAWS,  29,  45 

See  Store  Order  Acts;  Wages. 

Constitutionality,  29,  45 

In  general,  29,  45 

Statutes  of  several  states,  29,  45 
WEIGHAGE,  29,48 

WEIGHT  OF  EVIDENCE,  see  Evidence. 
WEIGHTS  AND  MEASURES,  29,  49 

See  False   Weights  and  Measures. 

"British  weight,"  2,  571 

Contract  and'  Sales  by  Weight  and  Measure, 
29,  56 
Contract  for   different  standard,    29, 

57' 
Examples,  29,  56-58 
Presumption  that  standard  weights  and 
measures  are  used,  29,  56 
Definition,  29,  49 
Excessive,  7,  114 
False  Pretences 

Representations  as  to  weight,  7,  730 
Inspection,  29,  51 
Power  to  Regulate,  2  g ,  49 
Congress,  29,  49 
In  England,  29,  51 
In  United  States,  29,  49 
State  statutes,  29,  49,  50 
Public  surveyors,  29,  54 
Public  weighers,  29,  54 
Regulations,  29,  51 
Usages  and  Customs 

Usages  to  explain  contracts, '2  7,  830 
Vendor  and  purchaser,  27,  896,  897 
WEIR,  29,58 
WELLS,  29,58 

See  Underground  Waters. 
Corruption  by  gas  companies,  8,  1281 
WELSH  MORTGAGE.  29,  59 
WEST 

Due  west,  6,  42 
Out  West,  17,  290 
WHALE  FISHERIES,  8,  30 
Usages  and  customs,  8,  31 
WHARFBOAT,  2,  439 
WHARVES,  29,60 

Access,  see  infra,  Right  of  Access  to 

Wharves. 
Care,    see    infra,    Obligations    and 

Duties  of  Wharf  Owners. 
Concealed  obstructions,  29,  86 
Definition,  29,  60 
Degree  of  care,  see  infra.  Obligations 

AND  Duties  of  Wharf  Owners. 
Defth  of -water,  see  infra,  Obligations 

AND  Duties  of  Wharf  Owners. 
Distraint  for  wharfage,  29,  95 
Eminent  Domain 

For   exercise  of  eminent  domain,  see 

generally,  Eminent  Domain. 
A  public  use,  6,  525 
May  be  taken  under,  6,  540 
Float  as  a  wharf,  2  9 ,  91 
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In  general,  2  g,  6i 
Injunction,  29,  §2 
Lessee  of  Wharf 

Right  to  wharfage,  29,  92 
Lessee's  duty,  29,  87 
Lien  of  Wharfinger,  2 ,  50  ;  2  g ,  98 
Advances  for  freight,  29,  99 
Examples,  29,  98,  99 
Extent  of  hen,  29,  98 
General  balance,  29,  98 
Lien  under  statute,  29,  103 
On  goods,  29,  98 
On  Vessel,  2  g ,  100 

Admiralty  jurisdiction,  2g,  100 

Enforcement,  2g,  102 

Foreign    and    domestic    vessels,  29, 

100 
For  wharfage  charges,  29,  100 
Priority,  29,  loi 
Termination    of   bailor's   liability,  29, 
100 
Municipal  Corporations,  29,61 
Authority  to  erect,  29,  61 
Duties  of  Municipalities,  29,  78 
Examples,  29,  78,  79 
In  general,  2  g,  78 
Repairs,  2g,  79 

To  provide  safe  wharves,  29,  78 
Legislative  control,  15,990 
Limitations  on  Bights  of  MunlclpaJltles, 
2g,  77 

Abridging  legislative  powers,  2  g ,  78 
Condemning  private   property,    29, 

77 

Granting  exclusive  use  of  wharf  to 
individual,  29,  77 
Local  ordinances,  2g,  63 
Particular  municipalities,  2g,  61 
Power    of    legislature   to    revoke    au- 
thority, 29,  62 
Power  Over  Wlarves,  2  g ,  73 

Compensation  for  use  of  wharf,  29, 
76 

Construction  of  powers,  29,  75 

Examples,  29,  73-77 

Limitations  imposed  by  city,  29,  76 

Municipal  control,  2g,  75 

Presumption  for  the  public  benefit, 

29,  75.  76 
Private  wharves,  2g,  75 
Revocation  by  legislature,  29,  75 
Source  of  power,  29,  73 
Strict  construction  of  power,  29,  75 
Wharf  at  end  of  street,  29,  74I 
Where  city  is  not  a  riparian  owner, 

29,73 
Property  right  of  cities,  29,  63 
Bight  to  Erect,  2  9 ,  72 

Dedication  to  public  use,  29,  72 
Examples,  29,  72,  73 
In  general,  2g,  72 

Where  city  is  riparian  owner,  29,  72 
United  States  regulations,  29,  61 
Navigable  waters,  12,  620;  29,67 
Notice  of  defects,  29,  85 
Nuisances,  a  g ,  67 
Obstructions,  29,  80 
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Obligations  and  Duties  of  Wharf  Owners, 
2g,  83 
As  to  Depth  of  Water,  2  g ,  86 

Delay  by  reason  of  insufficiency  of 

water,  zg,  87 
Dredging,  2  9,  86 
Examples,  29,  86,  87 
In  general,  29,  86 
Injuries  sustained,  29,  86 
Concealed  obstructions,  29,  86 
Damage  to  vessel  on  Sunday,  29,  88 
Degree  of  Care,  29,  84 
In  general,  2g,  84 
Ordinary  care,  29,  84 
Utmost  degree  of  care,  29,  85 
Duty  of  lessee  of  wharf,  2g,  87 
Extent  of  duty,  2g,  85 
Notice  of  defects,  2g,  85 
Repairs,  2  g ,  83 

Examples,  2g,  83,  84 
In  general,  2g,  83 
Not  contractual,  2g,  83 
Payment,  see  infra.  Wharfage. 
Power  of  congress,  2g,  61 
Power  of  United  States,  29,  61 
Private  Wharves,  2  9 ,  63 

Rights  of  public,  29,  64 
Public  Wharves,  29,  63 
Rights  of  public,  29,  64 
Right  to  erect  a  franchise,  29,  65 
Right  to  erect  wharves  a  franchise,  2  g, 

Rates  for  wharfage,  see  infra.  Wharf- 
age. 

Remedies  of  owner  of  vi-harves,  29,  82 

Repairs,  see   infra.  Obligations   and 
Duties  of  Wharf  Owners. 

Right  of  Access  to  Wharves,  2  g ,  79 
Examples,  2g,  79-82 
Exclusive  use  of  wharf,  2g,  82 
In  general,  2g,  79-82 
Nuisance,  29,  80 
Obstructions,  29,  80 
Owner's  right,   29,  79 
Suit  for  private  injury,  29,  81 

Riparian  Bights,  2  9 ,  65 

Chicago  lake  front  case,  29,  69 
Erection  bj'  other  than  riparian  owner, 

29,68 
Exclusive  right,  29,  68 
Extent   of  riparian   owner's  right,  29, 

66 
In  navigable  waters,  2g,  67 
Legislative  control  over,  2g,  69 
Limitations    on    riparian    rights,    29. 

69 
Nuisances,  29,  67 
Obstruction  to  navigation,  29,  67 
Power  of  legislature,  29,65 
Property  right,  2g,  72  ' 

Right  to  erect  wharf,  2  g ,  65 
Taking  away  right  without  compensa- 
tion, 2g,  72 

Streets 

Wharf  at  end  of  street,  29,  74 

Sunday 

Damage  to  vessel  on  Sunday,  29,  88 
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WHARVES— Co«jf'rf 
Wharfage,  29,  89 
Collision,  i  6,  353 
Definition,  29,  89 
Dockage,  5,  848 
Docks,  5,  851 
Graduated  charges,  29,  89 
Improvements  necessary  to  create  lia- 
■    bility,  29,  92 

Interstate  commerce,  1 1,  556 
Liability  for  Wharfage,  2  9 ,  go 

Accidental  use,  29,  90 

Examples,  29,  go,  gi 

Float,  29,  91 

In  general,  29,  90 
Maritime  liens,  i  4,  434 
Prescription,  19,30 
Rates  of  Wharfage,  29,  93 

Discretion  of  city,  29,  93 

Extortionate  wharfage,  2  9 ,  94 

In  absence  of  legislative  regulation, 

29,  94 
In  general,  29,  93 
Reasonable  rate,  29,  93 
Regulation  by  legislature,  29,  94 
Regulation  of  rates  of  wharfage,  29, 

93 
Voluntary  payment,  29,  94 
Right  of  lessee  of  wharf,  29,  g2 
Right  to  charge,  29,  89 
Right  to  distrain  for  wharfage,  29,  95 
Warehouse  Receipt 
Pledge,  I  8,  596 
Whether  a  tax,  29,  89 
Wharfinger,  2  9 ,  95 

Admiralty  jurisdiction  over,  i,  198 
Bona  fide  purchasers  from,  21,  573 
Definition,  29,  95 
Delivery  of  goods  at  wharf,  29,  96 
Duty  to  deliver  goods  to  owner,  29,  97 
Estoppel  to  deny  bailor's  title,  29,  98 
Insurable  interest,  29,  102 
Liability  as  common  carrier,  2,  804 
Lien,  2,  50;  29,  98 

Advances  for  freight,  29,99 
Discharge,  i  3 ,  623 
Examples,  2  9,  98,  gg 
Extent  of  lien,  2  g ,  g8 
General  balance,  29,  98 
Lien  under  statute,  29,  102 
On  goods,  29,  98 
On  Vessel,  29,  100 

Admiralty  jurisdiction,  29,  100 

Enforcement,  29,  102 

Foreign  and  domestic  vessels,  29, 

100 
For  wharfage  charges,  29,  100 
Priority,  29,  loi 
Termination  of  bailor's  liability,  29, 
100 
Mechanics' liens,  15,31 
Nature  and  liability,  29,  96 
Police  power,  i  8,  753,  758 
Stoppage  In  Transitu 

Delivery  to  wharfingers,  23,  916 
Tonnage  distinguished  from  wharfage, 
*5>4S 


What  amounts  to  a  delivery,  29,  97 
When  control  over  goods  ceases,  2  9 ,  97 
When  responsibility  begins,  29,  96 
When  responsibility  ends,  29,  g7 
Whether  liable  as  warehouseman,  29, 
69 
Whether  a  tenement,  25,  945    ' 
WHEN,  29,  103 

When  bill  will  be  taken  pro  confesso,  1 , 
602 
WHENEVER,  29,  104 
WHIPPING-POST 

Notacrueland  unusual  punishment. 4,722 
WHISKY,  29,  104 

See  Intoxicating  LiquoRS. 
WHISTLING,  29,  105 
WHITE,  29,  los 
WHITE  PERSON,  29,  105 
WHOEVER,  29,  107 
WHOLESALE,  29,  107 
WHOLLY  DESTROYED,  29,  109 
WIDOW,  29,  no 

During  widowhood,  6, 100 

Mutual  insurance,  16,  51 

Whether  a,divorcee  may  be  a  widow,  5, 

WIDOW'S  ALLOWANCE,    see   Exkcu- 

TORS  AND  Administrators;  Quaran- 
tine. 
WIFE,  29,  112 

Buying  wife,  2,  703 

Devise  to  "  my  wife,"  g,  798       ' 

Man  and  ^ife,  14,  86 

My  wife,  16,  in 
WIFE'S    SEPARATE     ESTATE,     see 

Separate     Property     of    Married 

Women. 

Paraphernalia,  17,  312 
WILD  ANIMALS,  see  Animals. 
WILFUL,  3,372;  4,  6S1;  14,  995;  29,113 

Reckless  distinguished  from,  29,  116 

Wilful  Conspiracy 
Subjects  of 

To  cause  private  injury,  4,616 

"Wilful"      distinguished      from     "cor- 
ruptly," 2  9,  117 

"Wilful"     distinguished     from    "mali- 
cious," 29,  116 

"  Wilful  "   distinguished   from   "  unlaw- 
ful," 29,  117 

Wilful  neglect,  16,  3S6 
WILFULLY,  4,644,  747;  lo,  598 

Knowingly  and  wilfully,  12,  524 

Wilfully  and  maliciously,  i  4,  7 
WILFULNESS 

Distinguished  from  negligence,  4,  80 

Indictment  for  perjury,  18,  316 
WILLING 

Ready  and  willing,  i  9,  971 

WILLS,  29,  118 

^ei?  Advancement;  Codicils;  Elec- 
tion; Eql'itable  Conversion;  Ex- 
ecutors AND  Administrators; 
Handwriting;  Issue;  Legacies 
and  Devises;  Nuncupative  Wills; 
Probate;  Shelley's  Case ;  Testa- 
mentary Capacity. 
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See  generally.  Perpetuities;  Powers; 
Succession. 

Administration,  see  Debts,  of  Dece- 
dents ;  Executors  and  Adminis- 
trators ;  Probate  and  Letters 
OF  Administration. 

Afpurtenances ,  see  Appurtenances. 

Community  proferty,  see  Community 
Property. 

Conversion,  see  Equitable  Conver- 
sion. 

Cousins,  see  Cousins. 

Curtilage,  see  Curtilage. 

Descendants,  see  Descendants. 

Doctrine  of  lapse,   see   Legacies   and       \ 
Devises. 

Effects,  see  Effects. 

Erasures,  see  Alteration  of  Instru- 
ments. 

Executory    interests,   see   Remainders 

AND  ExiSCUTORY  INTERESTS. 

Family,  see  Family. 

Farm,  see  Farm. 

For  anjtuities  granted  by,  see  Annui- 
ties. 

Grandchildren,  see  Grandchild. 

House,  see  House. 

Household  effects,  see  Household  Ef- 
fects. 

Insanity,  see  Testamentary  Capac- 
ity. 

Interlineations,  see  Alteration  of  In- 
struments. 

Issue,  see  Issue. 

Dost  luills,  see  Lost  Papers. 

Meaning  of  the  term  '^family"  see  Fam- 
ily. 

Messuage,  see  Messuage. 

Nephews,  see  Nephews. 

Nuncupative  ivills,  see  Nuncupative 
Wills. 

Place 

Signature,  see  Signature. 

Possessions,  see  Possessions. 

Premises,  see  Premises. 

Probate,  see  Probate  and  Letters 
of  Administration. 

Relations,  see  Relations. 

Secondary  evidence  of  lost  ivill,  see  Lost 
Papers. 

Things,  see  Things. 

Trusts  for  charitable  uses,  see  Chari- 
ties. 

Undue  influence,  see  Undue  Influence. 

VerbalTvills,see  Nuncupative  Wills. 

Abbreviations  in,  i,  20 

Absolute  interest  in  personalty,  see 
infra.  Construction. 

Acknowledgment,  29,  183 
See  infra.  Publication. 
Attestation  clause  setting   forth    that 
instrument    is    testator's    will,    29, 
184,  185 
Certificate  of  acknowledgment,  29,  230 
Compliance  with  statute,  29,  193 
Distinguished   from   publication,     29, 
177 
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English  wills  act,  29,  185 

General  rules  under  English  wills  act, 
29,  i8s 

Land,  2  g,  184 

Opportunity  to   see  signature,  2  9 ,  192 

Personalty,  29,  184 

Rule  in  Illinois,  29,  190,  191 

Rule  in  Massachusetts,  29,  190 

Rule  in  Missouri,  29,  191 

Rule  in  New  Jersey,  29,  190,  193 

Rule  in  New  York,  29,  190,  191 

Rule  in  Pennsylvania,  29,  190 

Rule  in  South  Carolina,  29,  igi 

Rule  in  United  States,  29,  189 

Rule  in  Utah,  29,  190 

Rule  in  Vermont,  29,  191 

Signature    before    attesting   witnesses, 
29,  184 

Signature  by  another  than  the  testator, 
29,  189 

Substitute  for  signing   in  presence  of 
witnesses,  29,  189 

Testator  must  sign  or  acknowledge  be- 
fore witnesses  subscribe,  29,  209 

Time  of  acknowledgment,  29,209 

What  a  sufficient  acknowledgment,  29, 
184 

Where  witnesses  did  not  see  signature, 
29,189 

Where  witness  might  have  seen  sigiia- 
turl^,  29,  189 

Whether  express   acknowledgment  of 
signature  is  necessary,  29,  188 

Whether  witnesses  must  see  the  signa- 
ture, 29,  185 
After-Acquired  Lands,  13,  9;  29,  257,  361 

See  Legacies  and  Devises. 

At  common  law,  13,  9;  29,  257,  361 

Construction  of  statutes,  13,  10 

Examples,  29,361,  362 

Generally,  29,  257,  258 

In  Alabama,  8,  990 

In  California,  8,  990 

In  Colorado,  8,  990 

In  Connecticut,  8,  990 

In  Dakota,  8,  990 

In  Delaware,  8,  ggo 

In  Florida,  8 ,  991 

In  Georgia,  8,  990 

In  Illinois,  8,990 

In  Indiana,  8,  990 

In  Iowa,  8,  990 

In  Kansas,  8,  990 

In  Kentucky,  8,  990 

In  Maine,  8,  990 

In  Maryland,  8,  990 

In  Massachusetts,  8,  990 

In  Michigan,  8,  990 

In  Minnesota,  8,  990 

In  Mississippi,  8,  990 

In  Missouri,  8,  990 

In  Nebraska,  8,  990 

In  Nevada,  8,  990 

In  New  Hampshire,  8,  990 

In  New  Jersey,  8,990 

In  New  York,  8 ,  990 

In  North  Carolina,  8,  990 
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After  Acquired  Lands — Cont'd 
In  Ohio,  8,  990 
In  Pennsylvania,  8,  ggo 
In  Rhode  Island,  8,  ggi 
In  South  Carolina,  8,  990 
In  Tennessee,  8,  990 
In  Texas,  8,  990 
In  United  States,  8,  990 
In  Vermont,  8,  991 
In  Virginia,  8,  990 
In  West  Virginia,  8,  990 
In  Wisconsin,  8,  991 
Of  common  law,  8,  989 
-Revocation  by  alteration  of  estate,  see 

infra.  Revocation. 
Statute  in  England,  8,  990 
Statutes,  29,  257,362 
Statutory  provisions,  1 3',  9 
After- Acquired   Personalty,    8,    990;    29, 
256 

At  common  law,  29,  256 
Examples,  29,  256 
In  general,  29,  256 
Agreement  to  devise,  see  infra.  Promise 

TO  Leave  by  Will. 
Alienations,  29,  486 
JUteratlons,  i,  497,  522;  29,  259 

See  Alteration   of  Instruments. 
Alterations  by  legatee,  29,  266 
Alterations  by  stranger,  29,  265 
Alterations  dated  prior  to  execution, 

29,  261 
Date  of  alteration,  29,  259,  260 
Declarations  by  testator,  29,  261 
Distinction  Between  Ink  and  Pencil  Al- 
terations, 29,  262 
Alterations  of  both  kinds,  2  9 ,  262 
Declarations  of  testator,  29,  263 
EfTect  of  pencil  alterations,  29,  262 
Examples,  29,  262-264 
Extrinsic  evidence  as  to  date  of  altera- 
tion, 29,  260 
])Iode  of  Making  Alterations,  2  g ,  264 
Alteration  creating  a   new  devise  or 

bequest,  29,  264 
Reexecution,  29,  264 
Republication  by  codicil,  29,  264 
Republication,  29,  335 
Wliether  presumed  to  have  been  made 

before  or  after  execution,  29,  259 
Will  executed  in  duplicate,  destruction 
or  alteration  of  one  part,  29,  292 
Alternative  wills,  29,  135 
Animo  testandi,  29,  138 
As  a  conveyance,  4,  133 
Asking  testator  -whether  -will  is  his  own, 

see  infra.  Publication, 
Assuming  testator's  name,  29,  484 
As  to  -who  may  he  a  legatee  or  devisee, 
see   infra.   Restraints    on  Testa- 
mentary Power. 
Attestation  and  Subscription,  29,  194 
See  infra.  Acknowledgment. 
Additions  subsequent  to  attestation,  2  9, 

229 
Attestation  as  to  sanity,  29,  205 
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Attestation  clause  following  or  preced- 
ing signature,  29,  199 
Beginning  of  attestation  clause,  29,  177 
Certificate  of  acknowledgment,  29,230 
Distinguished,  29,  194 
Effect  of  legislation,  29,  195 
Effect  of  Unsigned  Attestation  Clause  in 

Jurisdictions  in  Wbich  Subscription  Is 

Unnecessary,  29,  197 

Examples,  29,  197,  198 

Holographic  wills,  29,  197 

Presumption   as  to  testamentary  in- 
tention, 2  9,  197 

Rebutting  presumption,  29,  197,  198 

Slight  presumption,  29,  198 
English  statute  of  wills,  29,  195 
Essentiality  of  attestation  clause,  29,198 
Form  of  attestation,  29,  195 
In  absence  of  legislation,  29,  194 
Initials,  29,  226 
In  Presence  of  Testator,  i ,  940 

Meaning  of,  i ,  940 

Necessity  that  witness  should  be  in 
the  same  room,  i ,  940 

When  testator  is  unable  to  move,  i , 
940 
Knowledge  of  witnesses  as  to  contents 

or  nature  of  paper,  29,  205 
Mark,  i,  941;  g,  265;  29,  168,  169,  225 
Necessity  of,  i ,  939 
Noting  Interlineations,  29,  230 
Number  of  witnesses,  1,939;  29,  196 
Powers,  18,  928 
QuallQcations  of  Attesting  Witnesses,  2  g , 

231 

Children,  29,  232 

Credible  witnesses,  29,  231 

Executors,  29,  236 

Heirs,  29,  237 

Husband  and  wife,  29,  236 

Judge  of  probate,  29,  237 

Legatees  and  Devisees,  2  9 ,  233,  250 
Authenticating  mark   of   attesting 

witness,  29,  236 
Examples,  29,  233-236 
Generall3',  29,  233' 
Heir  of  devisee,  29,  234 
Immediate  and  certain  interest,  29, 

234 
In  Louisiana,  2  9 ,  233 

Legacy  avoided  and  witness  ren- 
dered competent,  2  9,  233 
Subscribing  name   of  some  other 

person,  29,  235 
Vested  interest,  29,  234 
Time  when  competency  must  exist, 

2  9,  238 
Who   are   competent   attesting   wit- 
nesses, 29,  231 
Reexecution,  29,  231 
Request  to  Witnesses  to  Sign,  2  g ,  205 
Acquiescence   of    testator    must    be 

clear,  29,  208 
Examples,  29,  205-209 
Implied,  29,  205 

Made  by  some  other  person,  29,  207 
Made  by  the  draftsman,  2  g ,  207 
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Simultaneous  Presence  of  Witnesses,  29, 

223 

Acknowledgment  at  different  times, 
29,  233 

Examples,  29,  223,  224 

In  gpneral,  29,  223 

Under  the  English  wills  act,  29,  223 

Under  the  statute  of  frauds,  29,  223 

Whether  they  must  subscribe  in  the 
presence  of  each  other,  29,  223 
Stamp,  29,  226 
Statutory'  requirements  in  the  United 

States,  29,  195 
Subscribing  in  Presence  of  Testator,  2  9 , 

210 

Ability  to  see  witnesses  sign,  29,  215 

Doors  open,  29,  217 

Examples,  29,  211-223 

Impossible    to    see    from    testator's 
position,  29,  217 

In  Michigan,  29,  220 

Intention  of  the  legislature,  29,  211 

Intervening  obstacles,  29,  217,  218 

In  the  same  room,  29,  217 

Knowledge  and  consent  of  testator, 

29,  215 
Mental  capacity  of  testator,  29,  215 
Mere  contiguity,  29,  215 
Purpose  of  the  requirement,  29,  211 
Reason  of  witnesses'  absence,  29,  223 
Subscription  in  another   room,    29, 

217 
Subseqtient  acknowledgment  of  sub- 
scription, 29,  211 
Testator  blind,  29,  218 
Under  English  wills  act,  29,  211 
Under  statute  of  frauds,  29,  211 
Under  United  States  statutes,  29,211 
Vision  and  mental  apprehension,  2  9 , 

215 

What  constitutes  presence  of  testator, 
29,  217 
Subscribing  on  different  paper  from 

will,  29,  229 
Testator  Ilust  Sign  or  Acknowledge  Be- 
fore Witnesses  Subscribe,  2  9 ,  209 

Examples,  29,  209,  210 

In  general,  29,  209 

Rule  in  England,  29,  209 

Rule  in  United  States,  29,  209 
Under  statute  of  frauds,  29,  195 
Talue  of  Attestation  Clause  as  Evidence, 

2  9,  199 

As  against  the  testiniony  of  subscrib- 
ing witnesses,  29,  200 

Conflict    between    subscribing    wit- 
nesses, 29,  202 

Death  or  absence  of  subscribing  wit- 
nesses, 29,  199 

Formalities,  29,  199 

Memorandum    to    aid    subscribing 
witnesses,  29,  200 

Prima  facie  evidence,  29,  199 

Where  witnesses  have  forgotten  facts 

recited,  29,  202 
"Will  must  appear  to  have  been  duly 
executed,  29,  202 
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Value  of  Testimony  of  Subscribing  Wit- 
nesses, 29,  203 
Establishing  will  by  other  evidence, 

2  9 ,  204 
Examples,  2  g,  203,  204 
Presumption  of  validity,  29,  203 
Testimonj'     against     validity,    29, 

203 
Testimony  in  favor  of  validity,  29, 
203 
Wliat  is  Subscription,  2  g ,  225 
Animo  attestandi,  29,  225     , 
Descriptive  title,  29,  226 
Fictitious  name,  29,  226 
Initials,  29,  225,  226 
Manual  act,  29,  226 
Mark,  29,  225 
Seal,  29,  227 
Stamp,  29,  225 

Wrong  name  written  after  mark,  29, 
226 
What  Is  Writing  Within  tiie  Statute  of 
Frauds,  2  9 ,  240 
Lead  pencil,  2  9,  240 
Printing,  29,  240 
Typewriting,  29,  240 
Written  on  a  slate,  29,  241 
Where  Witnesses  Should  Subscribe,  29, 
227 

Animo  attestandi,  29,  228 
Examples,  29,  227-229 
In  absence  of  statutor3'  provision,  29, 

228 
In  general,  29,  227 
Statutory  provisions,  29,  227 
To  determine  whether  witnesses  did 
sign,  29,  229 
Whether  all  witnesses  must  be  called 

at  probate,  29,  196 
Will  consisting  of  several  sheets,  29, 
229 
Authenticated  copy  of  will,  19,  175 
Bastards,  29,  247 

See  generally.    Bastards;    Succes- 
sion. 
Child  in  esse,  29,  247 
Examples,  29,  247-249 
Future  illegitimate  children,  29,  247 
Ventre  sa  mere.  29,  247 
Begotten,  29,  416,  417 
Beneficiary  in  will  promising  to  carry  out 

intentions  of  testator,  5,  335 
Bequest  of  "  money "   carries    banker's 

deposits,  2,  94 
BUI  Quia  Timet 

To  establish,  2,  262 
Blind  testator,  29,  218,220,243 
"Born,"  29,415,417 
Burning,  see  infra,  Revocation. 
Canceling,  see  infra,  Revocation, 
Capita 

As  to  ■whether,  in  gifts  to  classes,  bene- 
ficiaries    take    per    capita    0  r    per 
stirpes,  see  infra.   Construction. 
Cash,  29,  409 

Changing  words,  see  infra.  Construc- 
tion. 
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Cliildren,   see   Children;    Testamen- 
tary Capacity. 
As  attesting  witnesses,  29,  232 
As  to  gifts  to  classes,  see  infra,  Con- 
struction. 
As  to  revocation  by  marriage  and  birth 
of  children^  see  infra.  Revocation. 
Classes 

As  to  gifts  to  a  class,  see  infra.  Con- 
struction. 
Classification,  29,  127 
Codicil 

Destruction,  29,  269 
Revocation  of  codicil,  see  infra.  Revo- 
cation. 
Conditions,  2  9 ,  468 

Conditional  -wills,  see  infra.  Contin- 
gent Wills. 
Assuming  testator's  name,  29,  484 
By  Wliat  Words  Created,  29,  468 
Conditional  limitations,  2g,  471 
Examples,  29,  468-473 
Gifts  to  executors,  29,  471 
In  general,  29,  468 
Limitations,  29,  471 
No  precise  words  necessary,   29,  470 
Testamentary  trustees,  29,  471 
Trust  or  charge  distinguished  from, 

29,  469 
Whether  favored  by  courts,   29,  468 
Conditions    Precedent    and    Subsequent 
Distinguished,  2  9 ,  473 
Examples,  29,473,  474 
In  general,  29,  473 
Question  of  construction,  29,  473 
Failure  to  claim  within  time  specified, 

2  9>474 
Ignorance   of  the  existence  of  condi- 
tion as  an  excuse  for   non -perform- 
ance, 29,  474 
Impossible,  Impolitic,  Immoral,  or  Illegal 
Conditions,  29,  475 
Examples,  29,  475,  476 
Impossible  or  illegal  at  time  of  crea- 
tion, 29,  476 
In  general,  29,  475 
Personalty,  29,  475 
Realty,  29,475 
In  Restraint  of  Marriage,  29,  476 
As  to  Personai  Property,  29,  477 
Conditions  Precedent,  2  9 ,  479 
Consent  to  marriage,  29,  479 
Marriage  with  a  particular  per- 
son, 29,  479 
Not  to   marry  under  a   certain 
age,  2  9,  479 
Conditions  subsequent,  29,  477 
Examples,  29,  477-481 
General  restraint,  29,  477 
Marriage  at  a  particular  age,  29, 

•478  .     , 

Marriage  with  a  particular  person, 

29,478 
Marriage  without  consent,  29,  478 
Necessity  of  a  gift  over,  29,  478 
Partial  restraint,  2  9 ,  478 
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As  to  Real  Property,  2  g ,  476 
Examples,  2  9 ,  476,  477 
General  restraint,  29,  477 
Reasonable  restraint,  29,  476 

Legacies  charged  on  land,  29,  481 

Legacies    charged    on    proceeds    of 
converted  land,  29,  481 

Performance,  29,  482 

Consent  of  several  persons,  29,  482 
Consent  of  survivors,  29,  482,  483 
.Second  marriage,  29,  483 
Subsequent  approbation,  29,  4S3 
Testator's  consent,  29,  483 

Restraints  upon  second   marriage  of 
widows  and  widowers,  29,  481 

Restriction  in  the  form  of  a  limita- 
tion, 29,  480 

Waiver,  29,  482 
Not  to  Contest  Will,  29,  483 

Examples,  29,  483 

Gift  over,  2  9 ,  483 

In  general,  29,  4S3 
Reasonable  time  for  performance,   29, 

474 
Repugnant  Conditions,  2  g ,  4S4 
Examples,  29,  4S6 
In  general,  29,  484 
Partial  restrictions,  29,  485 
Spendthrift    trusts,    see    Spend- 

THRIFT  Trusts. 
Tenant  in  tail  shall  not  marry,    29, 

485 
Total  restraint  upon  alienation,   29, 

484 
Validity,  29,  486 

Residence,  2  g ,  484 

Time  of  performance,  29,  474 
Conflict  of  Laws 

Adjudication  by  domiciliary  courts,  3, 
638 

Adjudications  by  foreign  courts,  3,  638 

As  to  interpretation  of  words,  3,  635 

Authentication,  3,  638 

Change  of  domicil,  19,  173 

Construction  of  a  will  disposing  of  real 
property,  3 ,  637 

Construction  of  provisions  of  disin- 
heritance, 3,  637 

Construction  of  wills,  3,  63c; 

Designatio  personarum,  3,  637 

Domicil,  not  allegiance  nor  residence, 
the  test,  3,  631 

Effect  of  particular  provisions,  3,  637 

Equity  jurisdiction  to  enforce  a  foreign 
will  of  which  there  has  been  no  pro- 
bate, 3,  638 

Execution,  3,  634 

Execution  of  will  of  personal  property, 
3,634 

Execution  of  will  of  real  property,  3, 

634 
Immovable  property,  3,  632 
Interpretation  of  wills  of  real  property, 

3,641 
Interpretation  of  words   according  to 

law  of  place  where  will  is  made,  3, 

636 
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Law  of  domicil  governing  construction 
and  interpretation  of  a  foreign  will, 
3,637 

Movable  property,  3,  632 

Probate  of  a  foreign  will  of  person- 
alty, 3.638 

Probate  of  a  foreign  will  of  realty,  3,639 

Proof,  3,  638 

Proof  of  a  will  of  personal  property, 
3,638 

Question  of  intestacj',  3,  641 

Revocation,  3,  634 

Revocation  by  change  of  domicil,  3,  637 

Statutory  enactments,  19,  173 

Subsequent  birth  of  a  child,  3,  635 

Trusts  and  execution  of  powers,  3, 633, 
638 

Validity  of  the  execution  of  a  will  of 
personal  property,  3,  630 

Valid  under  the  laws  of  his  domicil, 

19,  173 
What    necessary   to    test   property   in 

other  countries,  3 ,  632 
Where  party  is  domiciled  in  one  state 

but  executes  will  in  another  state,  3, 

632 
Where  question   arises   as   to  whether 

will  includes  a  bequest  of  real  estate, 

3,  636 
Where  testator,  after  execution  of  his 

will,  changes  his  domicil,  3,  635 
Will  made  in  one  state  conflicting  with 

prohibitory  laws  of  state   in   which 

property  is  situated,  3,  632 
Will  made  on  a  temporary  visit  in  a 

foreign  country,  3,  632 
Construction,  29,  336 

See    infra.    Fee    Simple    and    Fee 

Tail;  Intention  of  Testator. 
Afpurtenances,  see  Appurtenances. 
Children,  see  Children. 
Cousins,  see  Cousins. 
Curtilage,  see  Curtilage. 
Family,  see  Family. 
Farms,  see  Farm. 
Grandchildren,  see  Grandchild. 
House,  see  House. 

Household  effects,  see  Household  Ef- 
fects. 
Issue,  see  Issue. 
Messuage,  see  Messuage. 
Nefhe-ws,  see  Nephews. 
Next  of  hin,  see  Next  of  Kin. 
Possessions,  see  Possessions. 
Premises,  see  Premises. 
Things,  see  Things. 
Words  and  Phrases 

As  to  the  construction  of  particular 
'words  and  phrases  as  used  in  •wills, 
see  Words  and  Phrases. 
Absolute  Interests  in  Personalty,  2  g ,  436 

See  Issue. 

Gift  for  a  particular  purpose,  29,  440 

Gift  of  income  indefinitely,  29,441 

Gift  to  A  and  heirs  of  his  bod3',  2  g , 

439 
Gift  to  A  and  his  children,  29,  439 
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Gift  to  A  and  His  Executors  or  Repre- 
sentatives, 2  g , 436 
Examples,  29,436,  437 
In  general,  2  9 ,  436 
Legal  representatives,  29,436 
Personal  representatives,  29,  436 
Representatives,  29,436 
Whether       representatives       take 
beneficially,  29,  436,  437, 
Gift  to  A  and  His  Heirs,  2  9 ,  437 
Examples,  29,437-439 
In  general,  29,  437 
Remainder  to  heirs,  29,  438 
The  word  "  heirs  "  controlled  by 
the  context,  29,  438 
Subsequent  restrictions,  29,  340 
Words  which  would  create  an  estate 
tail  in  realty,  29,  440 
Absurdity,  29,  339 

A  Clear  Gift  Not  to  Be  Cut  Down  by 
Doubtful  Expressions,  2  9,  369 
Examples,  29,  369-371 
In  general,  2g,  369 
Intention  to  cut  down,  29,  369 
Subsequent  provisions,  29,  369 
A  question  for  the  court,  i  i,  241 
As  to  favor  shoiun  to  heir,  see  infra. 

Construction. 
As  to  interest  undisposed  of,  see  infra, 

Interest  Undisposed  of. 
As  to  signature,  see  infra,  Signature. 
Bequest,  2  g ,  349 
Cash,  29,  409 
Changing  Words,  29,  375 

"And"  construed  "or,"  29,  378 
Examples,  29,  375-378 
In  general,  29,  375 
Compared  with  statutes  in  contracts, 

11,522 
Conditions,  see  infra.  Conditions. 
Consistent  with  law,  29,  352 
Descendants,  2  9 ,  347 

See  Descendants. 
Devise,  2g,  349 
Devise  of  free  use,  29,  403 
Devise  of  income,  see  infra.  Income. 
Devise  of  rents  and  profits,  see  infra. 

Rents  and  Profits. 
Divesting,  2  9 ,  467 

Contingent  interest  subject  to  condi- 
tion precedent,  29,  468 
Divesting  clauses  strictly  construed, 

29,467 
Exact  contingency  must  happen,  29, 

467 
Failure  of  gift  over,  2g,  467 
Interest    construed   to    be    absolute 
rather  than  defeasible,  2g,  468 
Effect  Given  to  Every  Part,  2  g ,  350 
Examples,  29,  350-352 
In  general,  29,  350 
Upholding  part  of  will,  29,  350 
Effects,see  Effects;  Household  Ef- 
fects. 
Estate,  29,  347 

See  infra,  Estate. 
Executors,  29,  349 
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Construction — Cont'd 
Favor  Shown  liy  Law  to  Heir,  1 1 ,  376 ; 

29,  352 

Conjecture,  29,  352 

Devise  operative  to  divest  heir,  29, 

353 

Equality  among  children,  29,  353 

Examples,  29,  352-354' 

Express  vfords  or  necessary  implica- 
tion, 29,  352 

In  general,  29,  352 

Negative  words,  29,  354 

No  disposition  favoring  other  per- 
son, 29,  354 

Pretermitted  children,  29,  353 
Fee  simple,  see  infra,  Fee  Simple  and 

Fee  Tail. 
General  and  Particular  Intent,  2  g ,  367 

Examples,  29,  368,  369 

Rules  of  reconciliation,  29,  368 

The  general  rule,  29,  367 

Which  prevails,  29,  367 
Gifts  to  Classes,  29,  410 

Devise  to  class  in  tail,  29,  507 

Distinguishing  characteristics  of 
such  gifts,  see  Legacies  and  De- 
vises. 

Gifts  to  parent  and  child,  29,  508 

Gifts  to  parejit  and  issue,  2  9 ,  509 

Rule  Where  the  Number  of  Objects  Is 
Erroneously  Referred  to,  29,  42S 
Disregarding  numerical  statement, 

29,  42S 
Examples,  29,  428-430 
In  general,  29,  428 

Substitutional  Gifts,  29,  495 

Death  in  lifetime  of  testator,  29, 

49S.  496 

Distinguished  from  substitutional 
gifts  to  individuals,  29,  495 

Dying  before  date  of  vvill,  29,  496 

Examples,  29,  495-502 

Gift  to  issue  of  legatees  who  die 
leaving  issue,  29,499 

In  general,  29,495 

Issue  not  surviving  period  of  dis- 
tribution, 2  9 ,  497 

Issue  not  surviving  their  parents, 

29.497 
One  of  class  dead  at  date  of  will, 

29,495 

One  of  class  dead  at  death  of  tes- 
tator, 2  9,495 

Provision  that  children  shall  take 
their  parent's  share,  29,  495 

When  gift  is  substitutional,  29,496 
Successive  and  Concurrent  Interests, 

2  9 ,  507 

Devise  to  class  in  tail,  29,  507 

Gifts  to  parent  and  child,  29,  508 

Gifts  to  parent  and  issue,  29,  509 
TaMng  Per  Capita  or  Per  Stirpes,  2ff, 

420 

A  and  B  or  their  children,  29,  423 

All  standing  in  the  same  degree  of 
relationship,  29,  420 
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Children  of  A  and  the  children  of 

B,  29,  422 
Different  degrees  of  kindred,  29, 

421 
Distinction  between  the  terms,  29, 

420 
Distribution  postponed   until  after 

death,  29,  426 
Gift  to  descendants,  29,  427 
Gift  to  legal  heirs  or  next  of  kin, 

29,427 
Gift  to  relatives,  2  9 ,  427 
Gift  to  two  or  more  for  their  lives,^ 

remainder  to  their  children,  29^ 

424,  426 
Instances  where  children  take  per 

stirpes,  2  9 ,  424 
Intent  of  will,  29,  424 
Special  provision  by  testator,  29,. 

421 
Substitutional  gift,  2  9 ,  423 
The  children  of  A  and  B,   29,  421 
To    A   and    B  and   their  children, 

2  9 ,  422 
To  A  and  the  children  of    B,  29, 

421 
To  a  class  and  their  children,  29, 

423 
When   they   take  per  capita,   29,. 

421-423 
When  they  take   per  stirpes,    29, 
421,  423 
Time  of  Ascertaining  the  Class,  2  g,  410 
Gifts  to  heirs,  29,  419 
Gifts  to  next  of  kin,  29,  419 
Gifts  to  Other  Classes  of  Relatives 
Grandchildren,  great-grandchil- 
dren,   brothers,     nephews,, 
nieces,  cousins,  etc.,  29,  418 
Gifts  to  relations,  29,  418 
In  Gifts  to  Children,  29,  410 

Bequest  of  an  agsjregate  fund  to 

children  as  a  class,  29,  414 
"Born,"  29,  415 
"  Born"  or  "  begotten,"   29,  417 
Child  en  ventre,  29,  415 
Children    born    at   a    particular 

time,  29,  410 
Children    coming   in    esse    after 
the  making  of  the  will,  29, 417 
Children  not  in  esse,  29,  416 
Decease  of  children   under  age, 

29,  411,  413 
Exclusion  of  those  in  existence, 

29,417 

Extension  of  the  class,  29,  416 

Gift  over  an   executory  interest,. 
29,412 

Gift  over  in  case  of  default,  29, 
411 

Gift    to    child    by   way   of    re- 
mainder, 29,  411 

If  children  born  before  death  of 
tenant  for  life,  29,  413 

"Living,"  29,415 

No  children  in  esse,  29,  411 

Pecuniary  legacies,  29,  416 
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Postponement    of    distribution, 

29,413 
Reversionary  interest,  29,  414 
Siiares  payable  on  cliild's  attain- 
ing given  age,  29,  414 
-     "  To  be  begotten,"  29,416,  417 
"Tobebbrn,"   29,416 
Vested  interest  of  child  in  esse, 

29,  411 
Where  gift  is  immediate,  2  9, 410 
"  Which  shall  be  begotten,"  29, 

417 

Vested  or  Contingent 

Personal  property-,  29,  460,  461 
Real  property,  29,  460,  461 
Goods  and  chattels,  29,  410 
Grammar,  29,  349 
Heirs,  29,  348 
Hereditaments,  29,  403 
Ignorance  of  the  testator,  29,  350 
Inconsistency,  29,  363 
Inconsistency  and  Repugnance,'  2  9 ,  363 

Attempt  to  reconcile,  29,  363 

Examples,  29,  363-367 

In  general,  29,  363 

Which  prevails  when  irreconcilable, 

29,  363.  366 
Inheritance,  29,  349 
In  What  Sense  Words  Are  to  Be  Under- 
stood, 29,  345 

Examples,  29,  3415-350 

Grammar,  29,  349 

In  general,  29,  345 

Popular  words,  29,  345 

Technical  words,  29,  345 

Words  occurring  more  than  once  in 
will,  29,  349 
Lands,  see  infra,  "  Lands." 
Language  clear,  29,  339 
Legacy,  29,  349 
money,  29,  347 

See  Money. 
Money  due  and  owing,  29,  409 
Mortgages,  29,  408 
Of  ground  rents,  29,  409 
Orphan,  29,  347 
Presumption  against  partial  intestacy, 

29,  354 
Property,  29,  347,  408 
Ready  money,  29,  409 
Real  estate,  see  infra,  "Lands." 
Rejecting  words,  29,  371 
Relations,  see  Relations. 
Securities  for  money,  29,  408 
Some  effect  given  to  a  will  rather  than 

none,  29,  350 
Substitution,  see  infra.  Substitution. 
Successive  and  Concurrent  Interests,  2  9 , 

507 

Devise  to  class  in  tail,  2  9,  507 
Gifts  to  parent  and  child,  29,  508 
Gifts  to  parent  and  issue,  29,  509 
Supplying  Words,  29,  372 

Arranging  clauses  numerically,  29, 

375 
In  general,  29,  372 
Limitation  of  the  rule,  29,  375 
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Reference   to  preceding  limitations, 

29,  375 
"  On  marriage  "  read  "  at  twenty-one 

or  marriageable,"  29,  375 
To  provide  for  an  alternative  event,. 

29,375 
"  Under  twenty-one,"  29,  374 
Where    testator    has    overlooked    a 

particular  event,  29,  375 
"  Without     issue "     read     "  without 

leaving  issue,"  29,  374 
Surrounding  Circumstances,  29,  340 
All    parts   of    a  will    construed    to- 
gether, 29,  341 
Examples,  29,340-345 
In  general,  29,  340,  341 
Inoperative  clauses,  29,  344 
Revoked  clauses,  2  9,  344 
Will  and  codicil,  29,  344 
Survivorship,  see   infra.  Survivor- 
ship. 
Tenements,  29,  403 
To   What    Period  Words  Descriptive   of 
Property  Refer,  2  9 ,  359 
After-Acquired  Lands,  29,  361 

At  common  law,  29,  361 

Examples,  29,  361,  362 

Statutes,  29,  362 
At  common  law,  29,  359 
Personal  estate,  2  9 ,  359 
Specific  subjects  of  gift,  29,  360 
Words  in  present  tense,  29,  361 
To  Wlat  Period  Words  Descriptive  of  tlie- 
Objects  of  the  Gift  Are  Referred,  29,. 

355 

Date   and    execution    differing,    29, 

3.95-359 
Date  of  will,  29,  355 
Death  of  testator,  29,  355 
Gift  to  children,  29,  357 
Gift  to  classes,  29,  357 
Gift  to  particular  individuals,  29,  357 
Gift  to  persons  actually  existing,  293 

357  ' 

Gift  to  wife  of  A,  29,  358 
Reference  to  existing  state  of  affairs, 

29,  358 
To  What  Period  Words  Importing  DeatlL 
Are  Referred,  2  9 ,  502 
Words  Referring  to  Death  Coupled  with 

Contingency,  29,  504 

After  or  before  death  of  testator, 

29,  S04 
Examples,  29,  504-507 
Immediate  gift,  29,  504 
In  general,  29,  504 
Postponed  gift,  2  9,  504 
Words  Referring  to  Death  Simply,  2  9 , 
502 

When  Gift  Is  Immediate,  29,  502 
Death  before  testator,  2  7 ,  502 
Examples,  29,  502-504 
When  gift  is  postponed,  29,  504 
Transposing  words,  29,  378 
Trusts,  27,  67 

Consideration   of  other  instrument,. 
27,  67 
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WILLS— CoBi'rf 
Construction —  Cont'd 
Trusts — Cont'd 

Departure  from  his  words  to  execute 
intention,  27,  69 

Examples,  27,  69-74 

Executory  trusts,  27,  68 

In  general,  2  7 ,  67 

Intention  of  testator,  27,  67 

Provision  for  issue,  27,  69 

Reference  to  other  instruments,  27, 
67 

Review  of  cases,  27,  69-74 

Rule  in  Shelley's  case,  27,68 

Trusts    in    rents    and    income,    27, 
72 
Uncertainty,  29,  379 

As  to  subject-matter,  29,  379 

Effect  of,  29,  379 

Examples,  2  9,  379-382 

In  general,  29,  379 

Two  subjects,  2  9 ,  380 
Use  and  occupation,  29,  403 
Vesting-,  see  infra.  Vested  or  Con- 
tingent. 
Whether  a  gift  is  vested  or  contingent, 

see  infra.  Vested  or  Contingent. 
Will  and  codicil,  29,  344 
Contempt 

Suppression  of  will,  19,  178 
Contingent  Wills,  29,  130 

See  infra.  Conditions  ;  Vested  or 

Contingent. 
Definition,  29,  130 
Examples,  29,  130-135 
Failure  of  contingency,  2  9 ,  130,  131 
In  general,  29,  130 
Intention  of  testator,  29,  131 
Language  expressive  of  circumstances 

under    which   will   was   made,    29, 

131 
Language  importing  a  condition,  29, 

131 
Language  not  clearly  importing  a  con- 
dition, 29,  131 
Parol  evidence,  29,  134,  135 
Pretermitted  children,  29,  134 
Reexecution,  29,  135 

Contract  to  devise,  see  infra.  Promise 
to  Leave  by  Will. 

Cutting  doivn  clear  gift,  see  infra.  Con- 
struction. 

Deaf,  Dumb,  and  Blind  Persons,  29,  242 
5ee  Testamentary  Capacity. 
At  common  law,  29,  24,2 
Blind  testator,  29,  243 
Examples,  29,  242-244 
Presumption  of  incapacity,  29,  242 
Rebutting  presumption,  29,  342 
Where  the  defect  is  not  congenial,  29, 
242 

Deatb 

Words    importing    death,    see    infra. 
Construction. 

Declaration  of  testator,  29,  261 

Declarations  of  testators  as  to  the  con- 
tents of  wills,  7)  73 

1080 


Deed 
Distlngulahed  from  Wills,  29,  145 

Alteration    of    deed   by   subsequent 
will,  29,  150 

Compliance     with    wills     act,     29, 
149 

Conveyance   of    undivided   interest, 
29,  149 

Conveyance  to  trustees,  29,  149 

Directing  personal  representative  to 
pay,  29,  146 

Examples,  29,  145-150 

Illustration  of  conveyance  held  tes- 
tamentary, 29,  147 

In  general,  29,  145 

Instrument  held   not  testamentary, 
29,  148 

Intent  of  maker,  29,  149 

Interest  in  praesenti,  29,  145 

Mutual  agreement,  29,  147 

Revocation  at  pleasure,  29,  145 
Whetber   an  Instrument    May    Operate 

Partly  as  a  Deed  and  Partly  as  a  Will, 

2  9>  150 

Examples,  29,  150 
In  general,  29,  150 
Definite  failure  of  issue,  5,  517 
Definition,  4,  133;  29,  124 
Destroying,  see  infra.  Revocation. 
Disinheritance  of  children,  29,  250 
Distlnguislilng  Characteristics,  29,  138 
Animo  testandi,  29,  138 
Examples,  29,  38-40 
In  general,  29,  138    . 
Revocability,  29,  138 
Scienter,  29,  140 
Estate,  29,  406 

As  to -what  f  asses  in  fee  simple  or  fee 
tail,   see   infra.    Fee    Simple    and 
Fee  Tail. 
Coupled  with  other  words,  29,  407 
Ejusdem  generis,  29,  408 
Examples,  29,  406-408 
In  general,  29,  406 
Real  and  personal  property,  29,  406 
Estates   arising  from    imflicatio7i,    see 

infra.  Construction. 
Evidence 
Attestation  Clause,  29,  199 

As    against    the    testimony  of    sub- 
scribing witnesses,  29,  200 
Conflict    between    subscribing    wit- 
nesses, 29,  202 
Death  or  absence  of  subscribing  wit- 
nesses, 29,  199 
Formalities,  29,  199 
Memorandum  to  aid  subscribing  wit- 
nesses, 29,  200 
Prima  facie  evidence,  29,  199 
Where  witnesses  have  forgotten  facts 

recited,  29,  202 
Will  must  appear  to  have  been  duly 
executed,  29,  202 
Of  testamentary  intention,  29,  158 
Revocation,  2  g,  326 
Examples,  29,  326,  327 
In  general,  29,  326 
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Value  of  Testimony  of  Subscribing  Wit- 
nesses, 2  9,  203 
Establishing  will  by  other  evidence, 

29,  204 
Examples,  29,  203,  204 
Presumption  of  validity,  29,  203 
Testimony  against  validity,  29,  203 
Testimony  in   favor   of  validity,   29, 
203 
Exclusion  of  heir  at  law,  11,  376;  29, 

352 
Executors  and  Administrators,  see  Exec- 
utors AND  Administrators. 

Executors  as  subscribing  witnesses,  29, 
236 
Extraneous  Papers,  29,  154 

Examples,  29,  154-158 

Incorporation  by  reference,  29,  154 

In  general,  29,  154 

Memorandum  which  cannot  be  found 
after  testator's  death,  29,  157 

Paper  not  in  existence  when  will  was 
executed,  29,  157 
Fee  Simple  and  Fee  Tail 

Expressions  WMcli  Pass  an  Estate  Tail, 

29.434 

See  Issue;  Shelley's  Case. 

Devise  to  A  and  heirs  of  his  body, 

29,  434 
Devise  to  A  and  his  issue,  29,  434 
Devise  to  A  and  his  sons  in  tail  male, 

29.  435 
Wliat  Sufficient  to  Pass  the  Fee,  i ,  487 ; 

29,430 

Examples,  2.9,  430-434 

Implied  from   personal   charge,    29, 

433 
In  general,  29,  430 
Instances  at  common  law,  2  9,  431 
Instances    under    statute,    29,   432, 

433 
Intent  of  testator,  29,  430 
Passing  of  fee  by  the  word  "  estate,'' 

29,  432 
Presumption  that  fee  passes,  29,430 
Statutes,  29,  430 
Statutes     containing      common-law 

rule,  29,  430 
Where  a  contrarj'  intent  is  manifest, 

29,433 
Words  of  limitation,  29,430 
Fraudulently  Destroyed 

Constructive  trusts,  10,  65 
General  and  particular  intent^  see  infra^ 

Intentiotst  of  Testator. 
Gifts  Mortis  Causa  Distlnguisbed  from  Wills, 

29,150 

Delivery,  29,  150 

Examples,  29,  150,  151 

Immediate  transfer,  29,  150 
Gifts  to  u  class,  see   infra,  Construc- 
tion. 
Gifts  to  subscribing  witnesses,'  29,  250 
Gift  to  party  who  drew  the  will,  29,  250 
Goods  and  chattels,  29,  410 
Governed  by  lex  loci  rei  sitse,  3,  565 
Ground  rents,  29,  409 
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Heirs,  II,  376;  2  9,  352,437 

See  infra,  Interest  Undisposed  of. 
History,  29,  124 
Holographic  or  Olographic  Testaments,  29, 

127 

Date,  29,  130 

Definition,  29,  127 

Instance    of    document   held    to    be   a 
holographic  will,  29,  128 

Instances  of  documents  held  not  to  be 
holographic  wills,  29,  128 

Name  at  beginning  of  paper,  29,  129 

Pencil,  29,   130 

Position  of  date,  29,  129 

Position  of  testator's  name,  29,  129 

Presumption   as   to   holographic   will, 
29,  128 

Printed  forms  and  blanks,  29,   129 

Proof  of  testator's  handwriting,  29, 129 

Publication,  29,  181 

Requisites  of  holographic  will,  29,  128 

Revocation,  29,  129 

Unsigned  attestation    clause,    29,    129, 
197 
Husband  and  Wife,  9,  797 

See  Testamentary  Capacity. 

As  attesting  witnesses,  29,  236 

Bequest  or  devise  by  husband  to  wife, 

9,797 

Power  of  wife  to  make  will  at  common 
law,  9,  797 

Power  to  will  to  husband,  9,  797 

Statute  prohibiting  wills  between  hus- 
band and  wife,  9,  797 
Implication,  see  infra.  Construction. 

Estates  Arising  Therefrom,  29,  382 
Absolute   interest   not  implied   from 

gift  till  twenty-one,  29,  392 
Conflict  with  express  language,  29, 

383       . 

Conjecture  not  implication,  29, ,382 

Estates  tail,  29,  385 

From  Recitals,  29,  383 

Examples,  29,  364,  383,  3S4 
Referring  to  disposition   as  made 

in  the  will  itself,  29,  383 
That  party  had  interest  independ- 
ent of  tlie  will,  29,  383 

General  principles,  29,  382 

Gifts  Implied  irom  Powers  of  Appoint- 
ment, 29,  393 
Gift  over  in  default  of  appointment, 

29,394     ' 
Gift  over  in  default  of  objects  of 

the  power,  29,  394 
In  general,  29,  393 
Time  when  objects  are  ascertained, 

29,  393 
Gifts  implied  to  efTectuate  the  intent, 

29,384 
Gifts  over  in  default  of  issue,  29,  385 
Gift  to  A   till  twenty-one,  with  gift 

over  in  case  of  death  under  age, 

29,  391 
How  implication  may  arise,  29,  382 
Implication  of  cross-executory  trusts, 

29,  396-398 
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Implication — Cont'd 
Estates  Arising  Therefrom — Cont'd 
Implication  of  Cross-Remaindefs,  29, 

394 

Examples,  29,  394-398 
In  general,  29,  394 
Rules,  29,  394-398 
Implication  of  Life  Estates,  29,  387 
Contrary  implication,  29,  3S9 
Devise  to  heir  at  law  after  death 

of  A,  2  9 ,  387 
Devise  to  one  of  several  co-heir- 
esses, 29,  388 
Examples,  29,  387-391    ' 
In  general,  29,  387 
Personal  property,  29,  390 
Whether    devisee    should    be   de- 
scribed as  heir,  29,  390 
Necessary  implication,  29,  382 
That  equitable  dispositions  cojincide 

with  legal  dispositions,  29,  392 
Whether  gift  to  issue  implied  from 
gift  over  in  default  of  issue,  29, 
386 
Income,  29,  404,  441 
E:famples,  29,  404-406 
In  general,  29,  404 
What  passes  by  devise  of,  29,  404 
Inconsistency ,^et  infra.  Construction. 
Inconsistency  and  refugnance,  see  infra. 

Construction. 
Incorporation  by  reference,  29,  154 
Infants,  10,  618 

See  Testamentary  Capacity. 
Age  fixed  by  statute,  10,  618 
Personalty,  10,  618 
Real  estate,  10,  618 
Statute,  ID,  618 
Informal  Instruments,  29,  141 
American  Cases,  29,  142 
Examples,  29,  142-145 
Generally,  29,  142 
In  Pennsylvania,  29,  144 
Letters,  29,  143 
Memorandum  of  advancements,  29 

144 
Realty  and  personalty,  29,  142 
English  Cases,  29,  141 

Before  the  wills  act,  29,  141 

Examples,  29,  141,  142 

Letters,  29,  141 

Revocability  of  instrument,  29,  141 

When   excluded   from   probate,  29, 

142 
Wills  act,  29,  142 
Initials,  29,  170,  226 
Insolvency,  29,  486 
Instruction,    examples  of,    11,    267-271, 

273.  274  .   ^        ,, 

Instructions,  see  infra.  Memorandum 

OF  Instructions. 
Intention  of  Testator,   11,372;  29,  13S, 

336 

Absurdity,  29,  339 

Circumstances  under  which  a  testator 
made  his  will,  1 1,  375 
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Control,  29,  336 

Evidence    of    testamentary   intention, 

29,  158 
Examples;  29,  336-340 
Exclusion  of  heir  at  law,  1 1,  376 
Express  declaration,  29,  339 
Express  intention,  1 1,  372 
General  and  Particular  Intent,  29,  367 

Examples,  29,  368,  369 

Rules  of  reconciliation,  29,  368 

The  general  rule,  29,  367 

Which  prevails,  29,  367 
Illegal  intent,  29,  339 
In  general,  29,  336 
Later  clause  governs,  1 1,  376 
No  interpretation  needed,  29,  339 
Parol  evidence,  1 1 ,  375 
Presumption  that  testator  intended  to 

dispose  of  the  whole  estate,  1 1 ,  374 
Technical  words  are  used,  1 1,  373 
Where  words  occur  more  than  once  in 

a  will,  II, "373 
Whole  will  to  be  taken  together,  11, 

3V2 
Words  obviously  miswritten,    11,373, 

374 
.Words  taken  in  their  ordinary  sense, 

" .  373 
Interest  Undisposed  of,  29,  510 

As  to   title  of  executors,   see  Execu- 
tors and  Administrators. 
Increase  in  rentals  devised  to  charities, 

29,513 
Title  of  Heirs  and  Next  of  Kin,  29,  510 
Directions  excluding  them,  29,510 
In  general,  29,  510 
Instances  illustrating  the    rule,    29, 

510 
Unexecuted  power,  29,  511 
Unexhausted  interest  in  lands  devised 
for  special  purposes,  29,  512 
Joint  and  mutual  wills,  29,  137 
Joint  tenants  and    tenants  in   common, 

29>  258 
"Lands,"  "Real  Estate,"  29,  399 

Beneficial  interest  in  mortgages,  2  g ,  401 
Charge  of  annuities,  29,  399 
Devise  of  lands  not  settled,  29,  399 
General  devise  of,  29,  399 
Houses,  mines,  wells,  29,  403 
Lands  contracted  for,  29,  403 
Lands  contracted  to  be  sold,    29,  403 
Leaseholds  for  lives,  29,400 
Leaseholds  for  Years,  2  9 ,  400 

At  common  law,  29,  400 

Context,  29,  400 

English  statute  of  wills,  29,  400 

In  Kentucky,  29,  401 

In  Virginia,  29,  401 

In  West  Virginia,  29,  401 

Whether  included  under  a  devise  of 
lands,  29,  400 
Limitation  inapplicable  to  the   rever- 
sion, 29,  399 
Reversionary  interests,  29,  399 
Trust  and  mortgage  estates,  29,  401 
Latent  ambiguity  in,  i ,  535 
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Legacies  or  Devises  Obtained  bjr  Fraud 

Constructive  trusts,  lo,  63 
Legal  representatives,  zg,  436 
Legatees    or   Devisees,    see    infra,    Re- 
straints ON  Testamentary  Power. 
See  Legacies  and  Devises. 
As  attesting  -witnesses,  see  infra.  At- 
testation AND  Subscription. 
Restraints  on  testamentary  power,  zg, 

245 

Letters,,  2g,  141,  143 

Life  insurance  policy,  13,  631 

Limitation,  see  /«y?-a, Conditions;  Sub- 
stitution. 

Limitations  under  statutes  of  wills,  ig, 
1056 

"Living,"  2 9,  415 

Marks,  29,  1 69-1 7 1 

Subscribing  witnesses,  29,  225,  226 

Marriage  and  birth  of  issue,   see  infra. 
Revocation. 

Memorandum,  15,  274 

Memorandum  of  Instructions,  29,  151 
Attestation,  29,  152 
Examples,  ag,  151-154 
Formalities  of  execution,  2g,  152 
Intent  tiiat  it  shall  take  effect,  2g,  151 
Not  designed  to  take  effect  as  a  will, 

2g,  151 
When  duly  executed,  29,  151 

Misnomer  of  corporation,  4,  205 

Mistress,  29,  249 

Money,  see  Money. 

Money  due  and  owing,  29,  409 

More  or  less,  1 5  ,  720 

"  Mortgages,"  29,  408 

Mortmain,  20,  811 

English  statutes,  20,  811 
Examples,  20,  811 
In  general,  20,  811 
New  York  statute,  zo,  811 

Murder  of   testator    by  beneficiary,  29, 

24.5 
Mutilation,  16,2 
Mystic  testaments,  29,  127 
Mystic  will,  16,111 
Name,  29,  170 
IText  of  Kin,  16,  705 

See  infra.  Interest  Undisposed  of. 

See  Next  OF  Kin. 

Devises,  16,  706 

Examples,  16,  705 

General  rule,  16,  705 

Next  male  kin,  16,  706 

Next  personal  or  legal  representative, 
16,  706 

Persons  of  equal  degree,  16,  706 

Referring  to  statute,  16,  707 

Whether  terra  has  reference  to  death 
of  ancestor,  16,  707 
Objects  of  gift,  29,  380 
Obliterating,  see  infra,  Revocation. 
Operative  at  Election  of  a  Ttiird  Person,  2  9 , 

135 

In  general,  29,  135 

Necessity  of  third  person's  assent,  2g, 
136 
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When  entitled  to  probate,  29,  136 

Oral  wills,  see  Nuncupative  Wills. 

Paramour,  2g,  249 

Parol  Evidence 

Conditional  wills,  2g,  134,  135 
Contingent  wills,  29,  134,  135 
To  explain  ambiguities,  i,  535 

Parol  revocation,  29,  266 

Patent  ambiguity  in,  i,  527 

Pencil  alterations,  see    infra.  Altera- 
tions. 

Per  Capita 

As  to  whether,  in  gifts  to  classes,  bene- 
ficiaries take  per  capita  or  per  stir- 
pes, see  infra.  Construction. 

Perpetuating  the  testimony  of  witnesses, 
2,  297 

Personal  Property 

As  to  -what  fosses  an  absolute  interest,. 
see  infra.  Construction. 

Personal  representatives,  29,  436 

Persons  who  cannot  read,  29,  244 

Per  Stirpes 

As  to  -whether,  in  gifts  to  classes,  bene- 
ficiaries take  per  capita  or  per 
stirpes,  see  infra.  Construction. 

Powers,  18,  926 

Will  intended  to  take  effect  in  execu- 
tion, of  a  power,  29,  137 

Precatory  Words 
Enjoin,  6 ,  646 

Presence  of  testator,  see  infra.  Attes- 
tation and  Subscription. 

Presumptions   from  dejstruction  of  will, 

19,  73 
Pretermitted  Cbildren,  29,  250,  316,  324, 

353 

Conditional  wills,  29,  134 
Privileged  Communications,  19,  142 

Provisions,  ig,  150 
Promise  to  Leave  by  Will,  5,  312  ;  8,  696 

See  Debts  of  Decedents. 

Action    before    promisee's    death,    5,. 

314 

Assumpsit,  5,  315 

Bill  in  equity  for  damages,  5,  317 

Consideration,  5,  312 

Distinction  between  contract  and  vol- 
untary revocable  promise,  5,  313 

Effect  upon  promisee's  power  of  dis- 
position, 5,  314 

Evidence   establishing  agreement,    5, 

313.  3>7 
Failure  to  show  definite  arrangement, 

5,317 

Form  of  agreement,  5,  313 

Leave  of  contract,  5,  312 

Measure  of  damages,  5,  315 

Mutuality,  5,  314 

Part  performance,  5,  311-317 

Property  which  decedent  has  disposed! 
of,  5.  315 

Recovery  for  services  actually  ren- 
dered, 5,315;  17,341 

Services  rendered  under  an  agreement, 

5,315;   17,  341 
Specific  performance,  5,  316 
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Promise  to  Leave  l)y  Will — Cont'd 
Specific    Ferformance    of  Parol   Testa- 
mentary Agreements,  22,  980 
Certainty  of  proof,  22,  981 
Evidence,  22,  981 
Examples,  22,  980-982 
In  general,  22,  980 
Performance  on  promisee's .pirt,  22, 

980 
Whether  agreement  will  be  enforced, 
22,  980 
Statute  of  frauds,  5,  315  ;  8,  690,  696 
Terms  of  contract  must  be  definite  and 

certain,  5,  313,314 
What  property  is  subject  to  contract, 

5,31s 
Proof  of  execution  of  codicil  obviating 

proof  of  execution  of  will,  3 ,  304 
Property,  29,  408 

Property   that    may  be   devised  or   be- 
queathed, see  infra.  What  May  Be 

Devised  or  BEquEATHED. 
Publication,  29,  176 

See  infra.   Acknowledgment  ;  Re- 
vival AND  Republication. 

Answer  to  the  question  whether  will  is 
testator's,  29,  180 

Averment    that    will    was   duly    pub- 
lished, 29,  182 

Before  or  after  subscribing  witnesses 
signed,  29,  1S3 

Beginning  of  attestation  clause,  2  g,  177 

Definition,  29,  176 

Distinguished  from   acknowledgment, 
29,  177 

Examples,  29,  176-183 

Failure  of  witness  to  remember,  2  9, 181 

Holographic  wills,  29,  181 

In  general,  29,  176 

Presumption  in  favor  of,  29,  182 

Statutory  requirements,  29,  177 

'festimony  of  one  attesting   witness  in 
opposition  to  the  other,  29,  181 
Questions  of  law  and  fact,  19,  640,  651 
Ready  money,  29,  409 
Keal  Property 

See  infra,  "  Lands." 

Statute  of  uses,  19,  1067 
Kecording  Acts,  20,  542 

In  general,  20,  542 

Purpose  of  the  statute,  20,  542 

Statutory  provisions,  20,  542 

When  excluded  from  operation  of  the 
act,  20,  542 
Beexecution,  '29,  283 

See  infra,  Revival  and  Republica- 
tion. 

Alterations,  29,  264 

Attestation,  29,  231 
Reformation  of  Instruments,  1 5 ,  663 

Advances,  15,  664 

Description  of  legacies,  i  5 ,  664 

Description  of  property  conveyed,  i  5 , 
663 

Jurisdiction  of  court  of  equity,  1 5 ,  663 

Name  of  legatee,  i  5 ,  663 
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Omissions,  1 5 ,  664 

Parol  evidence  by  legatee,  15,  664 

What  mistakes  will  be  corrected,  15, 

663   • 
Rejecting  ivords,  see  infra.  Construc- 
tion. 
Remainders  to  a  Class,  2  o,  854 

Confining   gifts  to  persons   answering 

description  at  death  of  testator,  20, 

856 
Gifts  to  children,  20,  855 
Gifts  to  grandchildren,  20   855 
Gifts  to  remote  relatives,  2  o,  855 
Implication   of  cross-remainders,    29, 

394-398 
In  general,  20,  854 
Opening  up  to  let  in  those  afterwards 

born,  20,  85s 
Those  of  a   class   born   after  the   de- 
termination of   a   particular   estate, 
20,85s 
Vested  in  persons  in  esse,  20,  854 
Where  none  of  the  class   are  in  esse, 
20.855 
Kents  and  Profits,  2  9 ,  404 
Examples,  29,  404-406 
In  general,  2  9 ,  404 
What  passes  by  devise  of,  29,  404 
Representatives,  29,  436 
Republication,  see  infra.  Revival  and 

Republication. 
Repugnance,  see  infra.  Construction. 
Residence,  29,484 
"  Residuary,"  21,  125 
"  Residue,"  21,  125 

Restraints  on  Testamentary  Power,  3, 137; 
29,24s 

As    to    corporations,     see    Corpora- 
tions. 
As  to  gifts  for  accumulation,  see  Per- 
petuities  and   Trusts    for  Ac- 
cumulation. 
As  to  gifts  to  aliens,  see  Aliens. 
As  to  gifts  tocharities,  see  Charities. 
Beneficiary    murdering    testator,  see 
infra.   Murder  of   Testator  by 
Beneficiary. 
Disinheritance  of  children,  29,  250 
Gifts  contrary  to  public  policy,  29,  246 
Gifts  to  Bastards,  2  g ,  247 
Child  in  esse,  29,  247 
Examples,  29,  2^7-249 
Future  illegitimate  children,  29,  247 
Ventre  sa  mere,  29,  247 
Gifts  to  mistress  or  paramour,  29,  249 
Gifts  to  scrivener,  29,  250 
Gifts  to  subscribing  witnesses,  29,  250 
Superstitious  gifts,  29,  247 
Retrospective  effect  of   a   statute   upon 
testaments  already  made  at  the  time  of 
its  passage,  3,  761 
Revival  and  Republication,  2  g ,  327 

Republication  by  codicil,  see  Codicil. 
At  common  law,  29,  327    . 
By  codicil,  3,  304;  29,  264 
Consequences  of  republication,  29,333 
Defects  in  execution,  29,  335 
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Defects  of  expression,  2  9 ,  335 

English  statute  of  wills,  29,  330 

Formalities  of  execution,  29,  331 

In  Kentucky,  29,  332 

In  Massachusetts,  29,  332 

In  New  York,  29,  331 

In  Pennsylvania,  29,  331 

In  United  States,  29,  330 

In  Virginia,  29,  332 

Interlineations  and  alterations,  29,335 

Lapsed  bequests,  2  9 ,  334 

Legacies  adeemed  or  satisfied,  29,  334 

Manner  of  reexecution,  29,  333 

Married  Women,  1 4 ,  603 

By  codicil,  14,  603 

Formalities  required,  14,  603 

Necessity,  14,603 

Valid  will,  14,  603 

What  constitutes,  1 4 ,  603 

Whether  revived  by  death,  14,  603 
Revoking  other  wills,  29,  335 
Subjects  which   have   arisen   between 

its  date  and  publication,  29,  333 
Time    from    which    will    speaks,   29, 

333 
Under  the  statute  of  frauds,  2  9,  329     ' 
Wills  of  personalty,  29,  327,  329 
Wills  revoked  by  operation  of  law,  29, 

333 
Revivor 

As  to  whether  an  earlier  ivill  is  revived 

by  revoking  a  later  one,  see  infra. 

Revocation. 
Revocation,  2,  718;  13,  1139;  19,  69,  70; 
29,  138,  266 
By  Alteration  of  Estate,  29,  30S 

See    infra,  A  F  T  E  R  -  A  c  ct,u  i  R  K  D 
Lands. 

At  common  law,  2  9 ,  308 

Bankruptcy,  29,  310 

Contract  for  sale,  29,  312 

Conveyance  in  trust,  29,  310 

Conveyance  of  legal  estate,  29,  312 

Equitable  estates,   29,  309 

Examples,  29,  308-313 

Mortgage,  29,309 

Partition,  29,  309 

Statute  of  wills,  29,  313 

Statutes,  29,  313 

Testator   not  seized  of  lands  at  the 
making  of  the  will,  2  9,  308 

Testator's  ownership  varied  or  modi- 
fied, 29,  311 

Will  speaking  from  death  of  party, 

29,  313 
By  Burning,  Tearing,  Canceling,  Obliter- 
ating, or  Destroying,  2,  718;  19,  69, 
70;  29,267 

Abandonment  of  intention,  29,  271 
Accidental  destruction,  29,  269 
Animus  revocandi,  29,  267 
By  a  third  person,  29,  269 
Converting    smaller    estate    into    a 

greater,  2  9 ,  282 
Cutting  or  tearing  beginning  of  will, 

29,  273 
Destruction  after  death,  29,  270 
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Destruction  in  a  fit  of  insanitv,  29, 
26S 

Destruction  under  a  mistaken  im- 
pression, 29,  269 

English  statute  of  wills,  29,  267 

Erasure  of  legatee's  name,  29,  281 

Fraud  or  undue  influence,  29,  269 

In  Iowa,  29,  281 

Intent,  2  9,  267 

Intent  alone,  29,  270 

Intention  abandoned,  29,  271 

Necessity  that  obliteration  be  com- 
plete, 29,  279 

Obliteration,  29,  276 

Obliteration  of  signature,  zg,  276 

Obliteration  of  title  on  envelope,  29, 
2S0 

Of  a  codicil  which  has  revived  a 
revoked  will,  29,  269 

Partial  mutilation,  29,  273 

Partial   revocation,  29,  267,  274,  276 

Pencil  marks  over  signature,  29,  279 

Presumption,  19,  69,  70 

Reducing  an  estate,  29,  281,  282 

Reexecution,  29,  283 

Signature,  29,  274 

Slight  act  of  tearing  or  burning,  29, 
270 

Statutes  in  the  United  States,  29, 
267 

Striking  out  devisee's  name,  29,  279 

Striking  out  subscription  of  wit- 
nesses, 29,  278 

Tearing  off  seals,  29,  275 

Tearing  off  signature  on  last  sheet, 

29,  27s 
Thinking  it  invalid,  29,  269 
Under  the  statute  of  frauds,  2  9,  267 
Unexecuted  intent  to  revoke,  29,  270 
By  change  of  domicil,  3,  635,  637 
By  destruction  of  codicil,  3 ,  300  " 

By  Marriage  and  Birth  of  Issue,  9,  797 
Where  will  provides  for  issue,  9,  798 
Where   will    provides    for   issue    by 
former  marriage,  9,  798 
By  marriage  of  woman,  9,  798 
By  nuncupative  will,  16,  1017 
By  Subsequent  Birth  of  a  Child 

By  what  law  governed.  3,  635 
By  Subsequent  Will,   Codicil,   or  Othel 
Writing,  29,  294 

Appointment  of  executors,  29,  302 
A  state  of  facts  which  did  not  txi,-t 
given  as  a  reason  for  revocation, 
29,  306,  307 
As  to  wills  of  personalty,  29,  295 
Distinction  between  revocation  of  a 
gift  and  so   much  of  a  will  as   con- 
tains the  gift,  29,  298 
Doubt  as  to  intention,  29,  299, 
Duplicate  wills,  29,  304 
Eifect  where  court  is  unable  to  de- 
termine which  is  last  will,  29,  30if 
Effort  to  reconcile  provisions,  29,  302 
English  statute  of  wills,  29,  294 
Execution   of  revoking  instrument, 
2  9,494>296 
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Revocation —  Con  fd 
By  Subsequent  Will,   Codicil,  or  Other 
Writing — Cont'd 

Execution  of  subsequent  will,  29,  305 
Express  clause  of  revocation,  29,  296 
Fraud  or  undue  influence,  2  9,  305 
Grounds  for  revocation  set  out,  29, 

306,  307 
Implication,  29,  308 
Inconsistency',  29,  300 
Inconsistent  dispositions,  29,  296 
Indorsement  that  it  is  considered  re- 
voked, 29,  304 
Informal  writing,   letter,  or  memo- 
randum, 29,  295 
In  general,  29,  294 
Intimation  of  future  intent,  29,  293 
Intimation  of  intent,  29,  304 
Last  will,  29,  303 
Mistake,  2  9 ,  306 
Partial  inconsistency,  2  9 ,  303 
Present  intent  to  revoke,  29,  299 
Republication,  29,  335 
Statute  in  the  United  States,  29,  294 
Statute  of  frauds,  29,  294 
Subsequent     imperfect    instrument, 

29,  297 
Subsequent  will  lost,  29,  298 
Two  provisions  incapable  of  stand- 
ing tpgether,  2  9 ,  300 
Will  described  as  last  will,  29,  302 
Wills  bearing  the  same  date,  29,  304 
Cancellation  of  a  will,  2,  718 
Change  of  Conditions  and  Circumstances, 

29,313 

Alienation  of  estate,  29,  315 
Death  of  wife  or  children,  29,  313 
Examples,  29,  313-316 
Increase  or  decrease  of  fortune,  2  9,313 
In  general,  29,  313 
Dependent  Relative  Revocation,  or  Revo- 
cation with  a  View  to  Another  Dispo- 
sition, 2  g .  2S4 

Clause  of  revocation,  29,  285 
Examples,  29,  284-288 
Incapacity  of  beneficiary  to  take,  29, 

288 
In  general,  29,  284 
Mere  intention  to  make  a  future  will, 

29,  287 
New  will  inoperative,  29,  286 
New  will  not  made,  29,  286 
Obliteration  failing  of  effect,  29,  286 
Striking  out  name  of  devisee  or  lega- 
tee, and  writing  in  another,  2g,  286 
Subsequent  will  canceled  to  set  up 

prior  will,  29,  285 
Where  new  disposition  is  not  made, 
29,  284 
"Destroying,"  5.644 
Effect  of  destroying  will  and  leaving 

codicil  intact,  29,  293 
Extrinsic  Evidence,  29,  326 
Examples,  29,  326,  327 
In  general,  29,  326 
Holographic  wills,  29,  129 
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Marriage  and  Birth  of  Issue,  29,  316 
At  common  law,  29,  316,  318 
Construction  of  statutes,  29,  324 
Effect  of  husband's  death,  29,  319 
English  statute  of  wills,  29,  324 
Extrinsic  evidence,  29,322 
Illegitimate  children,  29,  325 
In  Alabama,  29,  323 
In  California,  29,  323 
In  Dakota,  29,  323 
In  Georgia,  29,  325 
In  Montana,  29,  323 
In  Nevada,  29,  323 
In  New  York,  29,  323 
In  Ohio,  2  9,  325 
In  Pennsylvania,  29,  325 
Intention,  29,  322 
Intent  of  testator,  29,  323 
Marriage  alone,  29,  323,  324 
Marriage  and  birth  of  child,  29,   321 
Posthumous  children,  29,  321 
Preexisting  children,  29,  323 
Provision  for  wife  and  children,  29, 

321 
Remarriage  of  widow,  29,  318 
Republication,  29,  327 
Retrospective  operation   of  statute, 

29,  326 
Second  marriage,  29,  321 
Settlement  on  children,  29,  322 
Statutes,  29,  316 

Subsequent  birth  of  child;  at  com- 
mon law,  29,  319 
Unmarried  man,  29,  318 
Will  not  devising  whole  estate,  29, 

331 

Will  of  unmarried  woman,  29,  316 

Wills  under  powers,  29,  318 
Harried  Women's  Wills,  1 4 ,  601 

Conflict  of  authority  as  to  effect  of 
married  women's  law,  14,  602 
\   Generally,  14,601 

Grounds  upon  which  the  rule  rests, 
14,  601 

Marriage  and  birth  of  issue,  1 4 ,  602 

Under  modern  statutes,  14,  602 

Wife  surviving  husband,  14,603 

Wills  by  virtue  of  a  power,  1 4 ,  603 
Of  a  particular  provision,  29,  264 
Parol  revocation,  29,  266 
Revocation  defined,  29,  266 
Revocation  of  codicil  by  destruction  of 

will,  29,  293 
Tearing  off  seal,  21,  914 
Testamentary  capacity,  2-5 ,  973 
Testator's  right  to  alter  or  revoke,  2  9 , 

266 
Void  conveyance,  29,  316 
Where  same  expressions  occur  in  both 

will  and  codicil,  and  testator  cancels 

them  in  one  only,  29,  293 
Whether  an  Earlier  Will  Is  Revived  by 

Revoking  a  Later  One,  2  g ,  2S8 

At  common  law,  29,  288 

Conflict  in  the  different  states,  29, 
290-292 

Ecclesiastical  courts,  ag,  288- 
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In  absence  of  legislation,  29,  290 

In  Connecticut,  29,  290 

In  Maryland,  29,  292 

In  Massachusetts,  29,  291 

In  Michigan,  29,  290 

In  Mississippi,  29,  290 

In  New  Jersey,  29,  290 

In  Pennsylvania,  29,  290 

In  South  Carolina,  29,  290 

In  Tennessee,  29,  292 

In  Texas,  29,  291 

Law  in  the  United  States,  29,  289 

Under  English  statute  of  wills,  29, 
289 
Wm  Executed  In  Duplicate 

Destruction  or  Alter9.tlon  of  One  Fart, 
29,  292 

Examples,  29,  292,  293 
Scienter,  29,  140 
Sealing,  29,  171,  193 
Necessity,  29,  172,  193 
Not  signing,  29,  194  - 
Whether   equivalent    to    signing,    29, 

171 
Will  executed  by  virtue  of  a  power, 

29,  193 

Seals,  2 1 ,  914 

Revocation  by  tearing  off  seal,  2  i ,  914 
Tearing  off  seals,  29,  275 

Secretion  or  destruction  of,  7,  302 

Separate  Property  of  Harried  Women 
Property  acquired  by  will,  22,  38 
Statutory  separate  property,  2  2 ,  54 
Will  of  equitable  separate  estate,  22,10 

Services  with  a  view  to  the  legacy,  14, 
770 

Several  Sheets  of  Paper,  29,  15S 
Attestation  of  will,  29,  229 
Signature,  29,  168 

Signature,  see  infra.  Acknowledg- 
ment; Attestation  and  Subscrip- 
tion. 

American  Riile,  29,  160 
In  general,  29,  160 
Statutes,  29,  160 
Attestation  clause  following  or  preced- 

ingi  29,  199 
Construction  of  English  and  American 
Statutes,  29,  161 
Clause  appointing  executors  foiloiv- 

ing  signature,  29,  167 
Different  clauses  written  at  different 

times,  29,  1 68 
Examples,  29,  161-168 
Intent  that  name  should  be  signature, 

29,  161 
Interpolations,  29,  162 
Intervening  space,  29,  162 
Place  of  signature,  29,  161 
Portions  connected   by  asterisks   or 

reference,  29,  163 
Provision  after  signature,  29,  162 
Several  sheets  of  paper,  29,  168 
Signature  at  end  of  will,  29,  163 
Subscribed,  29,  162 
Subscription  after  attestation  clause, 

29,  168 
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Testator  prevented  from  signing,  2  9 , 

168 
Whether  the  end  imports  the  phys- 
ical end,  29,  163-167 
Distinguished  from  execution,  29,   168 
End  of  paper,  29,  162 
EngUsh  Rule,  29,  159 

Before  the  passage  of  the  wills  act, 

29.  IS9 
Examples,  29,  159,  160 
Execution  prevented  by  act  of  God, 

29,  160 
Intent  of  deceased  that  papers  should 

take  effect,  29,  160 
Intent  of  testator,  29,160 
Real  property,  29,  160 
Statute  of  wills,  29,  160 
Wills  of  personalty,  29,  159 
Holographic  wills,  29,  129 
Maxk,  I,  941 ;  29,  168,  169,  225 

In  Pennsylvania,  9,  265 
Obliterating,  29,  276 
Place  of  signature,  29,  161 
Requisites  of  Valid  Signature,  29,  168 
A   B   for   C   D   at  his  request,  29, 

174 
Acquaintance  with  contents  of  will, 

29,  176 
Christian  name,  29, 170 
Examples,  29,  168-176 
Generally,  29,  168 
Hand  guided  by  another,  29,  171 
Imperfect,  29,  171 
Indistinct,  29,  171 
Initials,  29,  170 
In  New  Jersey,  29,  172 
In  Pennsylvania,  29,  172 
Intent,  29,  168 

Mark,  i,  941;  9,  265;  29, 168,  169,  225 
Misnomer,  29,  171 
Necessity,  29,  172 
On  separate  paper  attached  to  will, 

29,  176 
Sealing  distinguished  from  signing, 

29,  171 
Signature  by  another  person  in  tes- 
tator's presence,  29,  172 
Signature  by  one  of  the  subscribing 

witnesses,  29,  173 
Signature  intended  to  be   final,  29, 

174 
Stamped  name,  29,  171 
Testator  wrongly  named   in   body  of 

will,  29,  171 
Wrong  name  written  against  mark, 
2  9,  171 
Sealing,  29,  194 

Several  sheets  of  paper,  29,  16S 
Tearing  off,  29,  275 
Testator  must  sign  or  acknowledge  be- 
fore witnesses  subscribe,  29,  209 
Time  of  signature,  29,  209 
Speaking  from  date  of  codicil,  3 ,  304 
Speaking'  from    death    of    testator,    29, 

313 
Specific  Performance 

Agreement  to  devise,  2  2 ,  974 
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WILLS— Cob/ V 
Specific  Performance — Confd 
Parol  Testamentary  Agreements,  2  z,  980 
Certainty  of  proof,  22,  981 
Evidence,  22,  9S1 
Examples,  22,980-982 
In  general,  22,  980 
Performance  on  promisee's  part,  22, 

gSo 
Whetlier  agreement  will  be  enforced, 
22,  980 
Spoliation 

By  accident,  13,  1139 
IVfutilation,  16,  2 
Through  fraud,  13,  1139 
Tiirough  insane  testator,  13,  1139 
Statute  of  uses,  ig,  1067 
Statutes 

Asia  signature,  see  infra,  Signature. 
Stirpes 

As  to  ivhether,  in  gifts  to  classes,  bene- 
ficiaries take  ^er  ca-pita  or  per  stir- 
pes, see  infra.  Construction. 
Subscribing  Witnesses,  see  infra.  Attes- 
tation AND  Subscription. 
Initials  or  mark,  g,  264 
Parties'  admissions,  9,  264 
Showing  bad  character  of,  3,  116 
Testimony  of  parties  seeing  him  exe- 
cute, 9,  264 
Subscription,  see   infra.   Attestation 

AND  Subscription;  Signature. 
Subscription  by  Attesting  Witness,  1 ,  941 
Mark,  i,  941 

Sufficient  subscription,  i ,  941 
Substitution,  29,494 
Definition,  2g,  494 

Gifts  over  on  deathi  under  specified  cir- 
cumstances, 29,  494 
Gifts  over  to  executors  or  administra- 
tors, 2g,  495 
Gifts  to  Classes,  29,  495 

Death   in  lifetime    of   testator,  29, 

495.496  ,  ,     .      .       , 

Distinguished  from  substitutional 
gifts  to  individuals,  2g,  495 

Dying  before  date  of  will,  29,  496 

Examples,  29,  495-502 

Gift  to  issue  of  legatees  who  die  leav- 
ing issue,  29,  499 

In  general,  29,  495 

Issue  not  surviving  period  of  distri- 
bution, 29,  497 

Issue  not  surviving  their  parents, 
29,497 

One  of  class  dead  at  date  of  will,  29, 
495 

One  of  class  dead  at  death  of  testator, 

29,495 
Provision   that   children  shall    take 

their  parent's  share,  29,  495 

When  gift  is  substitutional,  29,  496 

Substitutional   and   independent  gifts, 

29,495      ,  ^   .  ^ 

Successive  and  concurrent  interests,  see 

infra.  Construction. 
Sunday,  24,  579 
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Superstitious  gifts,  29,  247 
Superstitious  uses,  3,  130 
Supplying  -cuords,  see  infra.  Construc- 
tion. 
Suppression  of  Will 

Contempt,  19,  178 
Surrounding  circumstances,  see    infra. 

Construction. 
SurvlvoraMp 

Accrued  shares,  29,  493 
"  Surrtvors  "  —  Wben    Read    "  Others," 
29,  490 

Examples,  29,  490-493 
In  general,  29,490 
Justified  by  context,  29,490 
To  What  Period  Words  of  SurvlvoisMp 
Referred,  2  9 ,  486 
Gift  postponed  to  prior  life  estate, 

2g,  487 
Gifts  to  take  effect  immediately  upon 

testator's  death,  29.  486 
Gift  to  be  paid  at  twenty-one  after  a 

life  interest,  2g,  488 
In  general,  2  9 ,  486 
In  United  States,  29,  488 
Language   of  the  will  controls,   29, 

489 
Tenant  for  life  dying  in   lifetime  of 

testator,  29,  489 
To  the  death  of  testator,  29,  486,489 
To  the  period  of   division,  29,  488, 
489 
Tearing,  see  infra.  Revocation. 
Tenements,  2  9,  403 
Testament  distinguished  from  devise,  29, 

125 
Test  of  Will 

Condition  against,  2g,  483 
Traitors,  29,  241 

Transposing    words,   see    infra.    Con- 
struction. 
Trusts,  see  Trusts  and  Trustees. 
Trusts  and  Trustees,  2  7 ,  32,  33 
Construction,  27,  67 

Consideration  of  other  instrument, 

27,67 
Departure  frqm  his  words  to  execute 

intention,  27,  69 
Examples,  27,69-74 
Executory  trusts,  2  7 ,  68 
In  general,  27,  67 
Intention  of  testator,  27,  67 
Provision  for  issue,  27,  69 
Reference  to  other  instruments, 2  7,67 
Review  of  cases,  27,  69-74 
Rule  in  Shelley's  case,  2  7,  68 
Trusts  in  rents  and  income,  27,  72 
Provision  in  wills,  27,  38 
Uncertainty,  see  infra.  Construction. 
Vested  or  Contingent,  29,  441 
Divesting,  2  9 ,  467 

Contingent  interest  subject  to  con- 
dition precedent,  29,  46S 
Divesting  clauses  strictly  construed, 

29,  467 
Exact  contingency  must  happen,  29, 
467 
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Failure  of  gift  over,  2g,  467 
-  Interest    construed   to    be    absolute 

rather  than  defeasible,  29,  468 
Interest  Construed  to  Be  Vested  if  PosBl 
We,  29,  441 

Absurd  and  inconvenient  contingen- 
cies, 2  9,445 
Contingent  if  clearly  so  expressed, 

2  9 ,  44S 
Distinction  in   theory  between   real 

and  personal  property,  29,  446 
Examples,  29,  441-447 
In  general,  29,  441 
Instances    of    vested    interest,    29, 

443 
Personal  property,  29,  446 
Real  property,  29,  446 
Reasons  for  the  rule,  29,  442 
That   interest  shall  vest  as 'soon  as 

possible,  29,  441 
Vesting  of  Kealty,  29,  447 

Construction     of    conditions,    29, 

447 
Devise  after  payment  of  debts,  29, 

454 
Devise  to  A  When  He  Attains  the  Age 
of  Twenty-one,  29,  450 
An   intermediate    disposition   of 

the  estate,  29,  450 
Devise  to   A,  and  after  his  de- 
cease, to  B,  29,  452 
Devise  to  A,  and  after  his  de- 
cease, to  his  son,  29,  452 
Examples,  29,  450-453 
Executory  trusts,  2  9 ,  452 
In  general,  29,  450 
Limitation  over  in  case  of  death 

underage,  29,451 
No   interraeditite   disposition   of 

the  estate,  29,  450 
Rules,  29,450-453 
Devise  to  testator's  heir,  29,  449 
Devise  to  youngest  or  only  surviv- 
ing child,  29,  449 
Estate   to   commence    on    certain 

specified  events,  2  g ,  454 
General  principles,  29,447 
Gifts  to  classes,  29,  453 
Time  of  ascertaining  persons   to 
take,  29,447 
Legacies  charged  upon  both  real  and 

personal  estates,  29,  464 
Legacies   charged    upon    proceeds    of 

converted  land,  29,  464 
Vesting  of  Legacies  Charged  on  Land,  2  g , 
463 

Examples,  2  9 ,  463,  464 
In  general,  29,  463 
Vesting  of  Legacies  Payable  out  of  Per- 
sonalty, 29,  454 
Direction   to  pay  at  specified  time, 

29,  463 
Effect  of  gift  over  upon  vesting,  2  9 , 

460 
Effect  of  severance,  29,  458 
Gift    of   intermediate    interest,    ag, 

458 
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Gifts  to  Classes,  29,  460 

Direction  as  to  division,  ag,  461 

In  general,  2g,  460 
Similar  to  real  property,  2g,  460 
J        To  children  who  attain  the  age  of 
twenty-one,  ag,  461 
When  youngest  child   attains  the 
age  of  twenty -one,  29,  461 
Gift  to  A  for  life,  and  at  his  death, 

principal  to  B,  29,  462 
Gift  to  one   at,  if,  on,  upon,  when,' 

and  after,  twenty-one,  29,  457 
In  general,  29,  454 
Intent  of  testator,  29,  461 
Payment  postponed  for  convenience 

of  testator,  29,  458 
Residuary  bequests,  29,461 
When  the  Gift  and  Time  of  Payment 
Are  Distinct,  29,  454 
Clear  gift  distinct  from  direction 

to  pay,  2 9, -'454 
Difficulty  in  determining  whether 
there   is   a   gift,  or  whether   the 
only  gift  is   a  direction   to  pay, 

29.  454'  456 
Examples,  29,  454-457 
Legacy  to  be  paid  upon  marriage, 

2  9 ,  456 
Time  must  be  fixed,  29,  456 
When   the  only  gift  is  found  in  the 
direction  to  pay,  29,  457 
Vesting  of  mixed  funds,  29 ,  465 
Vesting  of  Realty,  2  g ,  447 

Construction      of     conditions,     29, 

447 
Devise   after  payment  of  debts,  29, 

454 

Devise  to  A  When  He  Attains  the  Age 
of  Twenty-one,  29,  450 
An  intermediate  disposition  of  the 

estate,  29,  450 
Devise  to  A,  and  after  his  decease, 

to  B,  29,  452 
Devise  to  A,  and  after  his  decease, 

to  his  son,  29,  452 
Examples,  2  9 ,  450-453 
Executory  trusts,  29,  452 
In  general,  2  g,  450 
Limitation  over  in   case  of  death 

under  age,  2g,  451 
No  intermediate  disposition  of  the 

estate,  29,  450 
Rules,  2 g,  450-453 

Devise  to  testator's  heir,  2g,  449 

Devise  to  youngest  or  only  surviv- 
ing child,  2g,  449 

Estate  to  commence  on  certain  spec- 
ified events,  2  g ,  454 

General  principles,  2g,  447 

Gifts  to  classes,  29,  453 

Time  of  ascertaining  persons  to  take, 

29,47 
Whether  a  Contingency  Affecting  One  of 
the  Series  of  Limitations  Affects  All, 

29,465 

Examples,  29,465-476 

In  general,  29,  465 
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WILLS— Co«;"a 
WUat  Constitutes  a  Will,  29,  138 

See  infra.  Distinguishing  Char- 
acteristics; Evidence;  Extra- 
neous Papers  ;  Gifts  Mortis 
Causa  Distinguished  from 
Wills;  Informal  Instruments; 
Memorandum  of  Instructions; 
Written  on  Several  Sheets 
of  Paper. 

As  to  whether  an  instrument  may  ope- 
rate partly  as  a  deed  and  partly  as 
a  -will,  see  infra,  Deeds. 
What  May  Be  Devised  or  Bequeathed,  2  9 ,250 

After- Acquired  Lands,  29,  257,  361 
At  common  law,  29,  257,  361 
Examples,  29,  361,  362 
In  general,  29,  257,  258 
Statutes,  29,  257,362 

After -Acquired  Personalty,  29,  256 
At  common  law,  29,  256 
Examples,  29,  256 
In  general,  29,  256 

Devise  of  land  contracted  for  by  testa- 
tor, 29,  25s 

Devise  of  lands  occupied  by  testator 
without  title,  29,  253' 

Equitable  rights  to  reconveyance,  29, 

254 
General  principles,  29,  250 
Joint  interests,  29,  258 
Lands  out  of  testator's  possession,  2  9, 

251 

Remainders  and  executory  interests, 
see  Remainders  and  Executory 
Interests. 

Rescinded  contract  of  sale,  29,  254 

Rights  of  action,  29,  251 

Rights  of  entry,  29,  251 
Whether  Champertous 

Where  testator  has  not  possession  of 
land,  3,  82 
Whether  will  includes  codicils,  29,  125 
Who  May  Make  a  Will,  29,  241 

See  Testamentary  Capacity. 

Aliens,  see  Aliens. 

Felons,  29,  24^ 

Idiots  and  lunatics,  see  Testamen- 
tary Capacity. 

Infants,  see  infra,  Infants,  and  see 
Testamentary  Capacity. 

Persons  deaf,  dumb,  and  blind,  see 
infra.  Deaf,  Dumb,  and  Blind 
Persons. 

Persons  of  unsound  mind,  see  Testa- 
mentary Capacity. 

Persons  who  cannot  read,  29,  244 

-Traitors,  29,  241 
Witnesses,  see  infra.  Attestation  and 

Subscription. 
Words,  see  infra.  Construction. 
Writing,  see  Nuncupative  Wills. 

What  Is  Writing,  2  9 ,  240 
Lead  pencil,  29,  240 
Printing,  29,  240 
Typewriting,  29,  240 
Written  on  a  slate,  29,  241 


Written  on  several  sheets  of  paper,  29, 
158 
WIND,  29,516 
WINDMILL,  29,  516 
WINDOW,  29,516 
WINE,  29,516 

See  Intoxicating  Liquors. 
WINNER,  29,  517 
WINNING,  15,599 
WISH,  29,518 
WITH,  29,518 

With  all  convenient  speed,  4,  loi 
With  each  other,  13,  279 
With  reference  to,  14,  616 
With  respect  to,  14,616 
WITH  ALL  FAULTS,  29,  519 
WITH  A  STRONG  HAND,  29,  519 
WITH  EFFECT,  29,519 
WITHHELD 

Expressly,  7,  582 
WITHHOLD,  29,520 
WITHIN,  15,  1231;  29,  521 
Navigatioi)  within,  18,  446 
Property  within  the  state,  25,  144,  145 
Statute  of  limitations,  29,  522 
Within  a  certain  time,  29,  524 
Within  jurisdiction,  12,  316 
WITHIN  OR  UNDER,  29,^  522 
WITHOUT,  29,  525 

Without  having  issue,  see  Issue. 
WITHOUT  FAULT,  29,526 
WITHOUT  PREJUDICE,  5,  384;  29,  527 
Admissions,  7,68 
Letters,  1 3 ,  267 
Motions,  1 5 ,  920 
WITHOUT  RECOURSE,  2,  384,  385,  389; 
19,  1124;  29,528. 
Parol  evidence,  29,  529 
WITHOUT  THE  JURISDICTION,  2  9, 526 
WITH  QUICK  CHILD,  29,  519 

See  Quick  with  Child. 
WITNESSES,  29,530 

See  Admissions;  Attestation;  Bill 
OF  Discovery  ;  Bill  of  Exceptions; 
-91LL  TO  Perpetuate  Testimony; 
Bill  to  Take  Testimony  de  Bene 
Esse;  Character  (In  Evidence); 
Declarations;  Depositions;  Dy- 
ing Declarations;  Evidence; 
Grand  Jurors  ;  Informer;  Inter- 
preter ;  Notice  to  Produce 
Papers;  Rape;  Subpcena;  United 
States  Courts. 
As  to  open  commission  in  Netv  Tork,  see 

Open  Commission. 
As  to  preliminary  questions  touching  the 
admissibility  of  evidence,   see  Ques- 
tions of  Law  and  Fact. 
As  to  privilege  from  arrest, see  Arrest. 
As  to  proof  of  hand-turiting,  competency 

of  -witnesses,  etc.,  see  Handwriting. 
As  to  testimony  in  former  proceedings, 

see  Hearsay  Eviden<e. 
Depositions,  see  Depositions. 
Exemption  from  arrest,  see  Arrest. 
Expert    -witnesses,    see    Expert    and 
Opinion  Evidence. 
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Falsus  in  uno,  falsus  in  omnibus,  see  in- 
fra, Credibility. 
In  homicide  cases,  see  Homicide. 
Marriage,  see  Marriage. 
Subpcena,  see  Subpoena. 
Wills,  see  Wills. 
Withholding  miiness,  see  Suppression 

OF  Evidence, 
Abduction,  29,  634 
Absence  of  Witnesses 
New  Trial,  16,  540 
Affidavit,  16,  540 

Affidavit  alleging    absence   of    wit- 
nesses, 16,  542 
Caused  by  adversary,  16,  541 
Illness  of  witness,  16,  541 
In  general,  16,  540 
Intoxication  of  witness,  16,  541 
Promise  of  witness  to  be  present,  1 6, 

541 
Testimony*    that    would     probably 

change  result,  16,  541 
When    continuance    has    not    been 

asked  for,  16,  541 
When  new  trial  will  be  granted,  16, 

54° 
Witness  not  summoned,  16,  541 
Accessory,  i ,  75  ;   29,  557,  775,  776 

Accomplice  testifying  under  a  promise 

of  leniency,  29,  776 
Approvement,  29,  560 
Caution  to  be  exercised,  29,  775 
Competency  in  general,  29,  557,  558 
Conviction    upon    unsupported    testi- 
mony of  accomplice,  29,  775 
Corroboration,  29,  825 
At  common  law,  29,  825 
Caution  to  be  exercised  in  receiving 

testimony,  29,  826 
Conspiracies  to   commit  fraud,  29, 

831 
Instruction  of  court,  29,  826 
In  trials  for  misdemeanors,  29,  S31 
Necessity,  29,  825 
Penalties,  29,  832 
Required  by  statute,  29,  826' 
Sufficiency  of  Corroborating  Evideuoe, 
29,  829 

Corpus  delicto,  29,  829 
In  trials  for  misdemeanors,  29,  831 
Materiality  of  corroborating  testi- 
mony, 29,  829 
Necessity  of  direct  testimony,  29, 

829 
Proof  that   the   offense  was   com- 
mitted, 29,  829 
Where  several  persons  are  on  trial 

for  the  same  offense,  29,  831 
Whether  every  fact  must  be  cor- 
roborated, 29,  829 
Whether  one  accomplice  can  cor- 
roborate another,  29,  830 
Wife  of  accomplice,  29,  831 
Wlio  Are  Accomplices,  29,  827 
Abortion,  29,  828 
Bribery,  29,  828 
Examples,  29,  827-829 
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In  general,  29,  827 

Receiver  of  stolen  goods,  2  9,  828 
Cross-examination  of,  i,  78 
Detectives  and  informers,  2  9 ,  776 
Homicide,  9,  730 
Immunity,  29,  559 
In  general,  29,  557 
More  than  one  accomplice,  29,  559 
Question  for  the  jury,  29,  775 
Refusal  to  give  fair  and  full  statement, 

29,  SS9 
Right  to  a  pardon,  2  9 ,  560 
Under  promise  of  immunity,  29,  558 
Accomplices,  see  infra,  Accessory. 
Admiralty,  29,  564 
Adultery 

Husband  and  wife,  i,  214;  5,  788,  829; 

2  9 ,  634,  646 
Wife   as  witness,  i,  214;   5,  788,  829; 
29,  627,  639,  646 
Agents,  29,  587 

Effect' of  death  or  disability  of  oppos- 
ing party,   see   infra.  Effect    of 
Death  or  Disability  of  Oppos- 
ing Party. 
Damage  done  to  property,  29,  590 
Examples,  29,  587-589 
In  general,  29,  587 
Misconduct  of  servant,  2  9,  589 
When  liable  to  one  of  the  parties,  39, 

589 
Answer  in  equity,  29,  550 
Approvement,  29,  560 
Arbitration  proceedings,  i,  680 
Arbitrator,  29,604 
Assault 

Wife  as  witness,  29,  637,  639 
Assignee 

Choses  in  action,  29,  599 
Assignor 

Choses  in  action,  29,  599 
Atheist,  see  infra.  Want  of  Religious 

Belief. 
Attesting    witnesses    to    ancient    docu- 
ments, I,  566 
Attorney  and  Client,  2  9 ,  600 

At  common  law,  29,  600 

Attorney  as  witness  for  client,  i ,  949 

Confidential  matters,  29,  601 

Employer's  client,  29,  600 

In  general,  29,  600 

Percentage  fees,  2  9 ,  600 
Baggage,  29,  643 
Bail  and  Surety,  29,  591 

Administration  bonds,  29,  592 

Attachment  bonds,  29,  592 

Examples,  29,  591-593 

In  general,  29,  591 

Injunction  bonds,  29,  592 

Replevin  bonds,  29,  591 

Usury,  2  9,  591 
Bailee,  2,  774;  29,  601 
Bailor,  2  g,  601 
Bankruptcy,  29,  570 

Action  against  sureties,, 2 9,  571 

After  certificate  of  release  is  obtained, 
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Bankruptcy —  Cont'd 
Creditors,  29,  572 
Creditor  who  has  disposed  of  his  claim, 

29,  572 
Examples,  29,  570-572 
In  general,  29,  570 
No  interest  in  result,  29,  571 
To  prove  fraud,  2  9 ,  572 
Bastardy 

Corroboration,  29,  834 
Bias  of  witness,  2,  190 
Bigamy 
Wife  as  Witness,  29,  634,  638 
First  wife,  2  9 ,  635 
Second  wife,  29,  635 
Bill  of  Discovery 

Abolition  of  bill  where  party  may  call 

adversary  by  statute,  2,  209 
Answer   tending  to  criminate  witness, 

2,  205 
Competency 

Incompetency  as  defense  to,  2,  205 
Bills  and  Notes,  2  g ,  594 
Acceptor,  2  9,  598 
Action  against  acceptor,  2  g ,  598 
Action  by  holder  against  indorser,  29, 

597 
Co-makers,  29,  597 
Drawer,  29,  598 
Examples,  29,  594-599 
Genuineness  of  instrument,  29,  596 
In  general,  29,  594-599 
Modern  rule,  29,  596 
To  impeach  validity,  29,  594 
When  released  from  liability,  2^9,  597 
Where   judgment   has   been   rendered 

against  party,  29,  597 
Where  party  is  indifferent  to  the  con- 
troversy, 29,  596 
Breach  of  Promise  of  Marriage 

Corroboration,  2g,  834 
Bribery  of,  2,  533 
Burden  of  Proof 

Competency  of  atheist,  29,  617 
Competency  of  insane  person,  29,  611 
Carriers 

Actions  against,  29,  546 
Charities,  29,  539 
Chinamen,  29,  622 
C hoses  in  action,  29,  599 
Colored  persons,  29,  622 
Comments  on  the  refusal  of  the  defendant 
to  testify,  see    infra.  Statutes   Re- 
moving Incompetenc" 
Communication,  2  9 ,  629 
With  jurors,  12,  374 
Compelling  Attendance 

Legislative  bodies,  19,  486 
Competency,  7,  loi 

See  !'«/>-«, Accessory;  Chinamen; 
Defective  Understanding  ;  Ef- 
fect OF  Death  or  Disability  of 
Opposing  Party;  Enabling  Stat- 
utes; Husband  and  Wife;  In- 
dians; Infamy;  Infants;  Insan- 
ity; Judicial  Officers;  Jurors; 
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Negroes;  Parties;  Persons  Not 
Parties  of  Record;  Questions 
OF  Law  and  Fact  ;  Statutes  Re- 
moving Incompetency ;  Voire 
Dire. 

Determining  the   question   of   compe- 
tency, see  infra.  Objections. 

Evidence,  see  infra.  Voire  Dire. 
Declarations  of  party  who  introduces 

witness,  29,  657 
Declarations  of  witness,  29,  655 
Evidence  to  sustain  competency,  29, 

647 
Examination  on  voire  dire  together 

with  other  proof,  29,  654 
Failure  to  prove  one  set  of  facts,  29, 

655 
In  general,  29,  654 
Opposing  party's  own  evidence,  29, 

655 
Presumption,  29,  658 
What  evidence  admissible,  29,  654 
What   witnesses  are  incompetent,  7, 
loi 
Conflict  of  laws,  2,  332 
Conspiracy,  29,  631 
Constitutional  Law 

As  to  the  guaranty  against  evidence  to 
criminate  -witness,  see  infra.  Privi- 
lege of  Refusing  to  Answer. 
Contempt  by,  3,  783 

Contradiction,  see  infra.  Impeachment. 
Previous  Contradictory  Statements 
Laying  Foundation,  29,  784 

Admissions    against  interest,    29, 

787 
Cross-examining  witness,   29,  784 
In  general,  29,  784 
Opportunity  to  declare  whether  he 
has  ever  made  such  statement, 

29,785 
Particulars  of  conversation,  29,784 
Reexamination,  29,  785 
Right  of  cross-examination  to  lay 
foundation     for     impeachment, 
29,787 
Statement  reduced  to  writing,  29, 

786 
Time  and  place,  29,  785 
Witness  an  agent  of  the  party,  29, 

787 
Witness  who  is  a  party  to  the  ac- 
tion, 29,  787 
Conversation  -with  deceased  persons,  see 
infra.  Effect  of  Death  or  Disa- 
bility OF  Opposing  Party. 
Corporations,  see  infra,  Parties. 
Corroboration,  2  9,  818 

See     infra.    Accessory  ;    Impeach- 
ment. 
Bastardy,  29,  834 

Evidence  of  good  character,  29,  819 
Explanation  by  the  impeached  witness 

himself,  29,  825 
False  swearing,  7,  794 
Impeaching  the  impeaching  witness, 
29,819 
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In  general,  29,  818 

Not  allowed   until  the  witness  is  at- 
tacked, 29,818 

Of  accessory,  i ,  75-79 

Perjury,  29,  834 

Corroborating     circumstances,    29, 

833 

Examples,  2  g,  833,  834 

In  action  for  slander,  29,  833 

In  general,  29,  833 

Necessity  of  two  witnesses,  29,  833 
Frior  Consistent  Statements,  2  g ,  823 

American  authorities,  29,  823 

Charge  that  witness's  story  is  a  re- 
cent fabrication,  29,  824 

English  authorities,  29,  823 

In  general,  29,  823 

Motive  for  testifying  falsely  that 
which  did  not  exist  at  time  of 
previous  statement,  29,  824 

Prosecutiorts  for  rape,  29,  824 
Bequlsite  Knowledge  of  Sustaining  Wit- 
ness, 29, 824 

Character,  29,  824 

In  general,  2  9,  824 

Value  of  negative  evidence,  29,  825 
Right  to  corroborate,  29,  818,  819' 
To  overcome  answer  in  equity,  29,834 
Treason,  2  9 ,  832 

Assassination  of  sovereign,  29,  832 

At  common  law,  29,  832 

Constitution  of  the  United  States, 
29,  833 

In  England,  29,  832 

Necessity  of  two  witnesses,    29,   832 
Witness   merely  contradicted   by  evi- 
dence, 29,  818 
Credibility,   see   infra.  Accessory;  Im- 
peachment. 
Bias,  29,  770 
Detectives  and  Informers,  29,  776 

Credibility  of  detectives  in  general, 
29,  776 

Detective  employing  artifice  and 
fraud,  29,  777 

Divorce  cases,  29,  777 

Person  buying  intoxicating  liquors, 
2  9,  777 

Private  detectives,  2  g,  777 
Employees,  29,  771 
Falsus  m  Uno,  Falsus  in  Omnibus 

Error,  29,  7S1 

Immaterial  facts,  29,  780 

Instruction  that  jury  may  disregard 
the  evidence,  29,  781 

Meaning  of  the  maxim,  29,  780 

Not  a  rule  of  law,  29,  780 

Testimony    not   wilfully  and   know- 
ingly false,  2g,  780 
Fires  caused  by  operation  of  railways, 

8,  19 
General  rules  for  the  guidance  of  the 

jury,  2g,  768 
Hostility.  2  9 ,  772 

Against  party  for  whom  witness  is 
called  to  testify,  29,  772 

Collateral  matters,  29,  772 
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How  hostility  is  proven,  29,  773 
Stating  cause  of  hostility,  29,  772 
Improbability,  2 g,  769 
Interested  parties,  29,  774 
Interest  in  the  event  of  the  suit,  29,  774 
Juror's  knowledge  of  facts,  29,  768 
memory  and  means  of  Information,  2  9 , 
768 

Examples,  29,  768,  769 
In  general,  29,  768 
Parties  to  civil  actions,  2g,  774 
Presumption  of  truth  of  unimpeached 

witness,  2g,  768 
Question  for  jury,  4,  857 
Question  of  Law  or  Fact,  29,  766 

Arbitrarily    disbelieving   testimony, 

29,  767" 
Caution  by  court,  29,  766 
Discredited  witness,  29,  767 
Error,  2g,  767 
General  rules  for  the  guidance  of  the 

jury,  29,  768 
In  general,  29,  766 
Juror's  personal  knowledge  of  facts, 
29,768 
Relationship,  2g,  770 
Relative  Value  of  Positive  and  Negative 
Testimony,  2  g ,  778 
Flat  contradiction,  29,  779 
In  general,  29,  778 
Negative  testimony  due  to  inatten- 
tion, defect  of   memory  or  inade- 
quate means  of  knowledge,  29,  779 
Witness    testifying    to    an    affirmative 
fact,  2,  656 
Criminal   cases,    see    infra,  Statutes 
Removing      Incompetency;     In 
Criminal  Cases. 
Criminal  Conversation 

Wife  as  witness,  2g,  628 
Criminal  proceedings,  see  infra,   Par- 
ties. 
Criminating    Himself,   see    infra.    Priv- 
ilege OP  Refusing  to  Answer. 
Production  of  documents,  ig,  238 
Requiring  defendant  in    homicide   to 
make   impression   with   his   foot   for 
comparison,  g,  709 
Cross  -  Examination 

As  to  previous  statements  in  writing, 

7,  108,  no 
Attorney,  ig,  142 

Privileged  communications,  ig,  142 
Questions  lawful,  7,  109 
To  what  matters  it  may  be  directed, 
7,  108 
Deaf  and  Dumb  Persons,  5,  121 ;  2g,  614 
Competency  in  general,  5,  121 ;   29,  615 
Signs,  2g,  615 
Writing  testimony',  29,  615 
Death,  see  infra.  Effect  of  Death  or 

Disability  of  Opposing  Party. 
Debtor  and  Creditor,  2  g ,  602 

Actions  by  executors  or  administrators, 

29,603 
Contest  as  to  disposition   of  debtor's 
property,  29,  602 
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WITNESSES— Cowi-W 
Debtor  and  Creditor — Cont'd 
Examples,  2  9 ,  602-604 
Garnishee,  29,  603 
General  creditor,  2  9 ,  603 
In  general,  29,  602 

One  prima  facie  liable  for  debt,  29,  602 
Where  it  is  sought  to  charge  another 
party,  29,  602 
Debts  of  Decedents,  29,  572 
Co-devisee,  29,  575 
Devisee,  29,  575 
Distributees,  29,  572 
Heirs  at  law,  29,  572 
In  general,  29,  572 
Release  of  interest,  29,  573,  574 
Residuary  legatee,  29,  574 
Specific  legatee,  29,  574 
Default,  see  infra,  Parties. 
Defective   understanding,    see   i  nfr  a , 
Deaf  and  Dumb  Persons;  Drunk- 
enness ;  Infants  ;  Insanity. 
Defendant  as 

Subject  to  same  rule  as  other  witnesses, 
4,870 
Deflnitlon,  29,533 

Whether  interpreter  is  a  witness,  1 1 ,  525 
Depositions 

Time  of  making  objection  as  to  com- 
petency, 29,  649 
Detectives    and    informers,    see    infra. 

Credibility. 
Determining  the  question  of  competency, 

see  infra.  Objections. 
Disability  of  opposing  party,  see  infra. 
Effect  OF  Death  or  Disability  op 
Opposing  Party. 
Disgrace,  see  infra.  Privilege  of  Re- 
fusing TO  Answer. 
Divorce 

Accomplices,  5,  830 
Adultery,  I,  214;   5,  788;  29,627,634, 
639,  646 

Evidence  of  young  children,  5,  788 
Husband  and  wife  testifying,  i,  214; 

5,788;  29,627,639,  646 
Prostitutes,  5,  788 
Testimony  of  paramour,  5,  788 
Children,  5,  830 
Detectives,  5,  830 
Friends,  5,  830 

Husband  and  Wife,  i,  214;  5,  788,829; 
2  9,  627,  634,639,646 
At  common  law,  5,  829 
Express  statutes,  5,  830;  29,  646 
Nullity  suits,  5,  830 
Statute  removing  incapacity  arising 
from  interest,  5,  829 
Number  of  witnesses,  5,  831 
Prostitutes,  5 ,  830 
Relatives,  5 ,  830 
Servants,  5,  830 
Drunkenness,  29,  614 

Competency  in  general,  29,  614 
Credibility,  29,  614 
How  competency  determined,  29,  614 
Intoxication  at  time  of  trial,  a  9,  614 
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Effect  of  Deatb  or  Disability  of  Opposing 
Party,  2  9 ,  688 
Acts  and  OmlBsions  Causing  Death,  29, 

746 

Action  given  directly  to  beneficiary, 
2  9,  746 

Beneficiary  as  witness,  29,  746 

In  general,, 2  9,  746 

Stockholders  and  officers,  29,  746 

Where  defendant   is   a   corporation, 
29,  746 
Competency  pf  representative,  29,  750 
Conversation    with    deceased    person, 

29,  689 
Creditors,  29,  706 

In  actions  against  estate  of  deceased 
debtors,  29,  706 

Insolvent  estate,  29,  706 

Running  accounts,  29,  707 

Voluntary    payment    made  by   per- 
sonal representative,  29,  706 
Declarations  of  .deceased  persons,  29, 

694 
Depositions,  29,  757,  760 
Donor  and  Donee,  29,709 

Donor,  29,  709 

Heirs  and  distributees,  29,  709 

Real  estate,  29,  709 
Executors  and  Administrators,  2  9 ,  750 

Jurisdictions  in   which   the  prohibi- 
tion extends  to  representatives,  29, 

75° 
Rebuttal   of    Representative's    Testi- 
mony, 29,  753 
Admissions  made  by  the  surviving 

party,  29,  65s 
To  contradict  witness  on  the  other 

side,  29,  755 
To  what  matters  party  may  testify 

in  rebuttal,  29,  753 
Where     representative     does    not 

testify  himself,  29,  753 
Where    representative     does     not 

testify  voluntarily,  29,  756 
Whether  party  may  testify  in   re- 
buttal of  representative,  29,  753 
The  general  rule,  29,  750 
Where  both  .parties  are  such  in  their 

representative  capacity,  29,  752 
Where  representative  acts  in  his  in- 
dividual right,  29,  751 
Who  Deemed  a  Representative,  29,  760 
Creditors,  29,  761 
Deceased  as  executor  or  adminis- 
trator, 29,  761 
Devisees  and  heirs,  29,  760 
Executor  as  administrator,  29,760 
Executor  or  administrator  a  party 
in  his  own  right,  29,  761 
Fraud,  29,  764 

Handwriting  of  deceased,  29,  743 
Heirs,  Devisees,  etc.,  29,  710 

Action  by  and  against  personal  rep- 
resentative, 29,  711 
Contest  among  the  heirs  themselves, 

29,  711 
Contested  probate,  29,  710 
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Gifts,  29,  709 

Heirship  in  issue,  2g,  712 

In  general,  29,  710 

Tenant  by  curtesy  and  the  heir,  29, 
712 

Where  both  the  original  parties  to 
the  transaction  are  dead,  29,711 

Widow  and  heirs,  29,  712 
Husband  and  wife,  29,  707 
In  Actions  for  Services  Rendered,  2  g ,  735 

As  to  value  of  services,  29,  735 

Implied  promise  on  part  of  deceased, 

29.73s 
Servant  proving   services   rendered, 

2  9,735 
Whether  servant  is  competent,  29, 

735 
Independent  Facts,  29,  740 

Admissions  of  other  parties,  29,  745 

Examples,  29,  740 

Fact  of  conversation  with  deceased, 

29,744 
Facts    directly   resulting   from    per- 
sonal transaction   with  deceased, 

29,  745 
Handwriting  of  deceased,  29,  743 
In  general,  29,  740 
Matters    coming    to    the     witness's 

knowledge  through  other' means', 

29,  743 
Matters    not     within     the    personal 
knowledge  of  the  deceased,  29,  743 

In  general,  29,  688 

Interest  balanced  between  the  parties, 
29,  693 

Interest  in  the  event,  29,  692 

Interest   in   the  thing  in  controversy, 
29,  692 

Interest  not  opposed  to  deceased  repre- 
sentatives, 2  g ,  691 

Letters,  29,  735 

Impeaching  genuineness  of  letters, 

29,  737 

Lost  letters,  29,  736,  73S 

Proving  receipt  of  letters,  29,  737 

Whether  letters  of  deceased  persons 
are  competent,  29,  735 
Loss  of  Written  Evidence,  29,  738 

Contents  of  lost  letters,  29,  736 

Contents  of  lost  writings,  29,  738 

Lost  deeds,  29,  738 

Writing  material  in  evidence,  29,738 

Written  contracts,  29,  738 
Marriage,  29,  763 
Miscellaneous  transactions,  29,  762 
Nature  of  disqualif3'ing  interest,  2  g,  690 
No  interest  in  the  transaction,  2  9,  690, 

693 
Parties  testifying  against  interest,  29, 

691 
Parties  to  Contracts,  29,  696 

Agreement  for  the  benefit  of  third 
person,  29,  701 

Contract  incidentally  in  court,  2g, 

699  , 

Examples,  2g,  696-701 
In  general,  29, 696 
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Intervenor,  29,  698 

Meaning  of  tlie  words  "contract  in 

issue,"  29,  699 
Parties  to  Commercial  Paper,  2  g,  701 

Action  by  a  personal   representa- 
tive of  surety,  29,  705 

Action  by  assignee,  2  9,  702 

Action  by  indorser,  2  g ,  703 

Action  by  surety,  2  g,  704,  70.5 

Examples,  2g,  701-706 

In  Illinois,  2g,  704 

Maker  of  promissory'  note,  2  g ,  701 

Obligor  as  witness  for  surety,  2g, 
704 

Payee,  29,  706 

Surety,  29,  703 

Survivor  of  two  joint  makers,  29, 

703 
Whether    maker    competent    for 
co-maker,  2  9,  701 
Specific  performance,  29,  700 
Test  between   judgment  debtor  and 
claimant  of  property,  29,  698 

Parties  to  the  Issue,  2  g ,  694 
Parties  to  the  recoid,  2 g ,  695 
Real  party  in  interest,  29,  695 
State  statutes,  29,  695 
United  States  courts,  29,  694 

Past  interest,  29,  693,  694 

Payment  of  money,  2g,  762 

Pecuniary  benefit,  29,  692 

Personal  property,  29,  709 

Persons  excluded,  29,  693 

Persons  not   interested   in    the   event, 
29,  690 

Post  Mortem  Events,  29,  739 

Matters  prior  to  probate  of  will,  29, 

739 
Whether   parties    can    testify    as   to 

matters  after  death,  29,  739 
Purpose  of  the  exceptions,  29,  689 
Record   evidence  against  the  interest, 

2  g ,  692 
Slight  opposition  to  interest,  29,  693 
"  Transactions,"  29,  762-764 
Transactions  with  Agents,  29,  715 

Agent  of  surviving  party  to  contract, 

2  9,  719 
Agent  proving  agency,  29,  718 
Agent  proving  scope  of  his  authority, 

29,  718 
Agent    testifying   against     personal 

representatives    of   deceased,    2g, 

718 
Effect  of  death  of  agent,  2g,  715 
Qfficer  or  agent  of  corporation,  2g, 

716 
Officers  and   members  of  a  benefit 

society,  2g,  718 
Where  agent  has  acted  in  his  own 

name,  2g,  719 
Where  agent  is  alive  and  competent, 

29,715 
Whether  agent  can  testify  where  op- 
posite party  is  dead,  2g,  716,  717 
Transactions  with   deceased    persons, 
29,  689 
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WITNESSES— Co«i!V 
Effect  of  Deatb  or  Disability  of  Opposing 
Party — Cont'd 

Transactions  with  Decedent  through 
Whom  Opponent  Derives  Title,  2  g,  728 
Action   against   heir  to   establish   a 

resulting  trust,  29,  734 
Contest  between  devisee  and  testa- 
tor's grantor,  29,  732 
Contest  between  mortgagee  and  legal 
representative  of  deceased   mort- 
gagee, 29,  732 
No  privity  of  estate  between  witness 

and  grantor,  29,  731 
Person  from  wiiom  such  person  de- 
rives title,  29,  730 
•Remote  grantor  or  assignor,  2  g ,  729 
Surviving  grantor,  29,  731 
Whether  the  party  may  testify,  2g, 

728 
Widow,  2g,  732 
Transactions  with  Partners   and  Other 
Joint  Contractors,  29,  712 
Action  by  or  against  surviving  part- 
ner, 29,  712 
Joint  contractor,  29,  714 
Opposing  parties,  29,  712 
To  prove  that  deceased  was  a  mem- 
ber of  firm,  29,  713 
Transactions   with    surviving    part- 
ners, 29,  713 
Where  surviving  partners  were  pres- 
ent, 29,713 
Transactions  with  Third  Persons,   29, 
720 

Between  Deceased  and  a  Third  Person, 
29,722 

Action  by  and  against  legal  repre- 
sentative, 29,  727 
Conversation  in   presence  of  wit- 
ness, 29,  722 
In  New  Yorlt,  29,  725 
Testimony  of  surviving  party,  29, 

727 
Where    decedents   remarks    were 

addressed  to  witness,  2  9 ,  724 
Where  witness  took   part  in  the 

transaction,  29,  722 
Witness  excluded,  29,  726,  727 
Between    the  Witness    and    a    Third 
Person,  29,  720,  722 
Death  of  a  party  to  the  cause,  29, 

720 
Third  person  living  at  time  of  trial, 

29,  720 
Third   person   who   was    dead    at 
time  of  trial,  29,  720,  7;;i 
Special   prohibition   of  statutes,  29, 
721 
What   embraced   by  transactions,  29, 

762 
What  interest  disqualifies,  29,  692 
When  Called  by  Opposing  Party,  2  g,  747 
Accounting,  29,  749 
Compelling  witness   to  testify,  2g, 

Explaining  other  testimony,  29,  748 
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In  general,  29,  747 
Interest  not  really  opposed,   29,  750 
Subsequent  trials,  29,  749 
Suit  by  surviving  partner,  29,  749 
When  called  as  to  matters  not  within 
the  inhibition  of  statutes,  29,  748 
Where  Decedent's  Testimony  Is  Preserved, 

29.  757 

Deposition  of  decedent,  29,  757 
Deposition  of  witness,  2  g ,  760 
Matters  not  contained  in  testimony 

of  deceased,  29,  759 
Testimony  of  deceased  given  at  for- 
mer trial,  29,  757 
Where   decedent's   testimony   is  not 
read  in  evidence,  2  9 ,  759 
Written  communications,  29,  735 
Embezzlement,  6,  505 
Enabling  Statutes 

Corporations,  21,  538 
Equity,  see  infra.  Parties. 
Evidence  to  contradict  answers  to  ques- 
tions testing  veracity,  7,  109 
Examination,  7,  108 
In  chief,  7,  108 

Upon  bill  to  perpetuate  testimony,  z, 
284 
Executors  and  Administrators,  2  9 ,  603 
See  infra.  Effect  of  Death  or  Dis- 
ability OF  Opposing  Party. 
One  having  an  unsatisfied  claim  against 
estate,  29,  603 
Fees  and  Mileage 

When  taxable  as  costs,  4,  326 
When  taxable  as  costs  where  one  is  a 
witness  in  several  suits  at  the  same 
court,  4,  328 
Forcible  entry  and  detainer,  8,  169 
Forgery,   29,  561 
Garnishment,  29,  603 

As    to  interrogatories  ■which    may   be 
fut  to  garnishee,  see  Garnishment. 
Whether    garnishee   is   a  witness,    8, 
1204,  1205 
Grand  jury,  29,  607 
Habeas  Corpus,  9,  197 

Ad  testificandu7n ,  see  Subpoena. 
Competency  of  officers,  9,  197 
Escape  before  hearing,  g,  197 
Examination  of  witnesses,  9,  198 
For   the  purpose   of  impeachment   of 

witnesses,  9,  197 
Right  to  be  confronted  with  witnesses, 
9,  197 
Husband  and  Wife,  7,  10 1 ;  9,  806,  906; 
2  g,  633,  628,  630 

See  infra.  Adultery;  Divorce. 
At  Common  Law,  9,806;   29,623,628, 
630 
Agency,  29,  640 

Competency  in  general,  29,  640 
Proof  of  agency,  29,  641 
Statutes,  2g,  640 

Wife  acting  in  her  husband's  pres- 
ence, 29,  641 
Wife    keeping    husband's    book.", 
29,  642 
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Assault  and  battery,   9,  807 

Assignment  of  interests,  29,  636 

Baggage,  29,  643 

Breach  of  the  peace,  9,  S07 

Civil  actions,  29,623 

Civil  and  criminal  cases,  g,  807 

Collateral  proceedings,  29,  632 

Confidential  communications,  9,  807 

Conversations  between  husband  and 

wife,  29,  624 
Crimes  Committed  Against  Each  Other, 

2  9.  637 

Adultery,  29,  638 

Assault  and  battery,  29,  637 

Bigamy,  29,  638 

Competency  in  general,  29,  637 

Husband    the   injured   party,    29, 

637 
Indecent  assault,  29,  639 

Outrage  upon  the  feelings  of  the 

wife,  29,  638 
Wife  the  injured  party,  29,  637 
Criminal  actions,  2  9 ,  623 
Criminal  conspiracy,  29,631 
Criminal  conversation,  29,  628 
Criminal  injury  by  one  to  the  other, 

9,807 
Declarations  where  acting  as  agent, 

9,  808 
"Dying  declarations,  9,  807 
Xffect  of  Divorce  or  the  Death  of  One 

Spouse,  29,  628 

Confidential  relationship,   29,  628 

Divorce  a  vinculo,  29,  628- 
Enticing  away,  29,  626 
Exceptions,  9,  807 
For  and  against  defendants,  29,  630 
Ground  of  incompetencj',  29,  623 
In  general,  29,623 
Nominal  parties,  29,  625 
Non  access,  29,  627 
Not  parties  of  record,  29,  624 
Rape,  9,  807 

Reasons  for  the  rule,  9,  806 
Regarding   what    legal   proceedings 

the  rule  applies,  9,  806 
Release  of  interests,  29,  636 
Rule  applies  equally  to  husband  and 

wife,  9,  807 
Treason,  g,  808 
Waiver,  9,  807 
When  incompetent,  29,  624 
When  the  rule  applies,  g,  807 
Where  marriage  had  been  dissolved, 

9,  807 
Where  the  Marriage  Is  Void,  2  g,  633 

Abduction,  2g,  634 

Bigamy,  29,  634 

Competency  in  general,  2g,  633 

Persons  cohabiting  as  husband  and 
wife,  2g,  634 
Wife's  separate  estate,  2g,  626 
Wife  suing  as  feme  sole,  2g,  625 
Statutes,  9 ,  808 ;  2  g ,  643 

Abolition   of  the  common-law  rule, 

9,  808 
Criminal  suits,  9,  809 
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Statutes  Removing  Disqualification  of 
Interest,  2  9 ,  643 
Action  for  personal  injur3'  to  wife, 

29,  644 
Actions  in  which  both  are  parties, 

29,  643 
Death   of   husband  before  the  ac- 
tion, 29,  64s 
Divorce  suits,  see  infra,  Divorce. 
Husband  the  real  party  in  interest, 

29,  645 
Opposing  parties,  29,  646 
Whether      they      rendec      parties 
competent,  29,  643,  660 
Under   statutes  exprcL'sly   removing 

the  disability,  29,  646 
Where  statutes  except   certain  cases 
to  the  rule,  they  can  in  all  others, 
9,  809 
Transactions  of  Deceased  Persons,  2  g,  707 
In  general,  2g,  707 
Where  witness  has  no  personal   in- 
terest, 2g,  708 
United  States  courts,  27,  616 
Idiots,  see  infra.  Insanity. 
Impeachment,  3,  115;  g,  951 
See  infra,  Corroboration. 
Attacking  the  Reputation  of  Witness,  2  g , 

797 

See  Character  in  Evidence. 

Chastity,  29,  805 

Bastardy  cases,  29,  806 
Impeaching    female   witness,  29, 

805 
Keeper  of  house  of  ill -fame,  29,806 
Male  witnesses,  29,  805 
Prosecution  for  rape,  29,  807 
Seduction,  29,806 
Where   chastity   is    immaterial  to 

the  issue,  29,  805 
Where  chastity  is  material  to  the 
issue,  29,  806 
Conviction   of    an    infamous  crime, 

29,810 
Drunkenness,  29,  807 
Evidence    of   Good    Character    Where 
Witness  Has  Been  Impeached,  29,819 
See  Character  in  Evidence. 
Contradictory  statements,  29,  823 
Examples,  29,  819-823 
In  general,  2  g,  819 
Negative  evidence  as  to  character, 

2  9 ,  825 
Proof  that   witness  has  been  con- 
victed of  crime,  29,  821 
Requisite  knowledge  of  sustaining 

witnesses,  29,  824 
Where  there  has  been   no   attack 
on  general  reputation,  29,  821 
Examination  of  Impeaching  Witness, 
29,  798 

Cross-examination,  29,  Soo 
Direct  Examination,  2  g ,  798 

Question  what  is  witness's  gen- 
eral reputation,  29,  799 
Question  whether  witness  knows 
general  reputation,  29,  798 
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WITNESSES— C««<V 
Impeachment — Confd 
Attacldiig  the  Reputatiou  of  Witness — 
Cont''d 

General  moral  character,  29,  797 
General    reputation    for    truth    and 

veracity,  29,  797 
In  general,  29,  797 
Particular  acts  of  misconduct,  2  9 ,  804 
Particular  Traits  of  Character,  2  9 ,  805 
When  material  to  the  issue,  2  9,807 
When  not  material  to   the   issue, 
29,805 
Reputation   after  commencement  of 

action,  29,  804 
ReoLUlsite  Knowledge  of  the  Impeach- 
ing Witness,  29,  800 
Examples,  29,  801,  802 
Personal  knowledge,  29,  801 
Time  and  Place  of  Acquiring  Reputa- 
tion, 29,  802 

Nearest  neighbors,  29,  802 
Present   or  recent  place   of  resi- 
dence, 29,  802 
Presumption  as  to  continuance  of 

reputation,  29,  803 
Time  when  he  testifies,  29,  802 
Bad  Character 

Necessity  of  corroboration,  3,  116 
Character,    see  Character  in   Evi- 
dence. 

Bad  character  goes  only  to  the  credi- 
bility, 3,  116 
Character  shown   must  be    that  of 

recent  date,  3,  116  ^ 

Confining  inquiry   to   character   for 

truth  and  veracity,  3,  117 
Evidence  of  witness's  character  for 
veracity,  3,  116 
Conduct  inconsistent  with  testimony 

29,  784 
Credit  of  witness,  7,  no 
Criminal  Cases 

Impeaching  of  witnesses  by  grand 
jurors,  4,  849 
Direct  Contradiction,  2  9 ,  7S3 

Contradicting  facts  tending  to  cor- 
roborate witness,  29,  783 
In  general,  29,  783 
Proof  of  inconsistent  facts,  29,  783 
Impeaching  One's  Own  Witness,  29,  811 
Contradicting    dne's    own     witness, 

29,  812 
In  general,  29,  8n 
Party  bound  to  call  witness,  29,  816 
Party  Entrapped  by  Hostile  Witness, 
29,813 

Admission  that  witness  made  con- 
trary statement,  29,  813 
Asking  witness  if  he  did  not  make 

a  contrary  statement,  29,  813 
Examples,  20,  813-816 
In  general,  29,  813 
One  party  called  by  the  other,  29, 

817 
Prevent    contrary    statement     by 
other  witness,  29,  813 
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Statutes,  29,  814 

Witness    not    actually     testifying 
against  party    who   called   him, 
29,  815 
Where  party  calls  on  opposing  wit- 
ness, 29,  816 
Where  party  entraps  his  opponent,. 
29,  817 
Impeaching   the  impeaching   witness, 

29,  819 
Letters,  13,  264 

Material    additions    to   former    state- 
ments, 29,  796 
New  trial,  16,  572 

Previous    Contradictory  Statements.    7,. 
109;  29,784 

Degree  of  contradiction,  29,  796 
Introduction  of  Impeaching  Evidence,. 
29,  789 

Affidavit  of  witness,  29,  791 
Examples,  29,  791,  792 
Introduction  of  letters  written  by- 
witness,  29,  791 
Of  Verbal  Statements  of  the  Witness, 

29,  789 

Where   witness    admits    making 

the  statement,  29,  789 
Where    witness    denies    making 

the  statement,  29,  789 
Where    witness    neither   admits 
nor  denies   making  the  state- 
ment, 29,  790 
Of  written  statements,  29,  791 
Proof  of  Former  Testimony,  29,  792: 
Depositions,  29,  792 
How  proved,  2  g,  792 
In  general,  29,  792 
Minutes   of  the   testimonj-,  29,. 
792 
Sworn   complaint  against  defend- 
ant, 29,  791 
Verified  pleadings,  29,  791 
Laying  Foundation 

Where  the  Witness  Is  Not  Present  tO' 
Testify,  29,  787 

Admitting   testimony   of  absent 
witness  to  avoid  a  continuance, 
29,787.788 
Depositions,  29,  788 
Testimony  taken  under  commis- 
sion, 29,  788 
Materiality  of  Evidence,  29,  793 
Admissions   against   interest,    29, 

795 

Attempt  to  dissuade  witness  from 
testifying,  29,  795 

Collateral  matters,  29,  793 

In  general,  29,  793 

Interest,  29,  795 

Irrelevant  testimonj'  on  direct  ex- 
aminations, 29,  794 

Matters  not  relevant  or  material  tO' 
the  issue,  29,  793 

Matters  of  opinion,  29,  796 

Subornation  of  witnesses,  29,  795 

Test  as  to  whether  matter  is  col- 
lateral, 29,  794 
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Unchastity,  3,  163 
When  he  ra?iy  be  impeached,  3,  117 
In  Actions  Concerning  Real  Estate,  2  g ,  579 
Actions  of  ejectment,  29,  579 
Examples,  29,  579-584 
General  warranty,  29,  583 
Grantee,  29,  584 
Grantors,  29,  582,  583 
Lessor,  29,  579 
Mortgagee,  29,  582 
Mortgagor,  29,  582 
Quitclaim  grantor,  29,  582  / 

Remaindermen  as  witnesses,  29,  579 
Special  warranty,  29,  583 
Tenant  in  common,  29,  580 
Incest 

Wife  as  witness,  29,  639 
In  Criminal  Cases,  4 ,  S6g 
,    Co-Defendant  as  Witness,  4,  871 
See  infra.  Accessory. 
Histdry  of  doctrine,  4,  872 
When  he  has  been  discharged,  4,872 
Competency,  4,  869 

General  rules  applicable  alike  to  civil 

and  criminal  cases,  4,  869 
Husband  and  wife,  4,  S69 
Cross-Ezamlnatlons,  4,  871 

Discretion  of  court  as  to  defendant 

in  criminal  cases,  4,  871 
Of  defendant  in  criminal  cases,  4,  871 
Defendant  as  Witness,  4,  S70  129,  662 
Cannot  be  compelled  to  testify,  4,871 
Comment  of  district  attorney  upon 
omission  of  defendant  to  testify  on 
a  material  point,   4,  870,  878,879; 
5,  717.719;  29,  681 
Comment    of   prosecuting   attorney 
upon  his  failure  to  testify,  4,  871, 
878,  879;   5,  717,  719;   29,  681 
Discretion  of  court  as  to  cross-ex- 
amination, 4,  871 
In  cases  of  joint  and  several  defend- 
ants, 4,  871 
Inference  from  failure  of  defendant 

to  testify,  4,  871 
Jury  considering  defendant's  interest 

in  result,  4,  870 
Rules  applicable  when  he  elects  to 
testify,  4,  870 
Impeachment,  4,  849 
Limiting  number  of  witnesses,  4,  874 
When  granted,  4,  835 
Indians,  29,  622 
Infamous 

As  to  ivliat  crimes  are  infamous,  see 
Infamous  Crimes. 
Infamy 

Credibility  of  witness,  29,  810,  815 
See  Infamy.  ^ 
Infants,  10,  619;   29,  608 

See  infra,  DEFECTIVE  Understand- 
ing. 
^    Apprehension  of  oath,  29,  608 
Child  of  six  or  seven,  i  o,  619 
Competency  in  general,  29,  608 
Decision  of  judge,  10,  621 
Decision  of  question,  29,  609 
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Examples,  10,  619,  620 

Fourteen  years  of  age,  10,  619 

General  rule,  10,  620 

Interest,  10,  621 

Nature  of  an  oath,  10,  619 

Preliminary  examination  by  court,  i  o, 
619 

Presumption,  10,  619 

Statute,  10,  621 
Infidels,  I  o,  701 

See  infra.  Want  of  Religious  Be- 
lief. 
Informer's  Competency,  10,  724;  29,  560 

See     infra.     Credibility;     Prose- 
cutors AND  Informers. 

Examples  of  admission  of  testimony, 
10,  725;  49,  560 

Exception  to  general  rule,  10,  725 

General  rule,  10,  724;  29,  560 

Information  taken  before  trial,  10,  725 

When  law  could  not  be  executed  with- 
out informer's  testimony,  10,  724 
Innkeepers 

Actions  against,  29,  546 
Insanity,  1 1,  144;   29,  609 

See  infra,  Defective  Understand- 
ing. 

Burden  of  proof,  29,  611 

Competency  in  general,  29,  609 

Competency  question  for  court.  1 1 ,  145 

Competent  at  time  of  examination,  29, 
610 

Condition  of  witness  at  the  time  of  the 
event  to  which  he  testifies,  29,  611 

Idiots,  29,  610 

Lucid  intervals,  29,  611 

Lunatics,  29,  610 

Monomaniacs,  29,  612 

Old  age,  29,  610 

Permanent  insanity,  29,  611 

Pleading,  29,  612 

Presumption  of  competency,  29,  611 

Sane  at   time  of  testimony,  insane  at 
time  of  transaction,  1 1 ,  145 

Understanding  nature  of  oath,  i  i,  144. 

When  competent,  1 1 ,  144 
Instructions  on  credibility  of  defendant^ 

see  infra,  Statutes  Removing  In- 
competency. 
Interest,  see   infra,  Parties  ;    Persons 

NOT  Parties  of  Record. 

RelatlonsMp,  10,  621 
Examples,  10,  621 
Parent  and  child,  10,  621 

Testimony  Against  Witness 
Memorandum,  15,  273 
Intoxication,  see  infra.  Drunkenness. 
Joint  tenants  and  tenants  in  common,  11, 

112.3.  1137;  29,  580 
Judges,  12,  31 ;  19,  124;  29,  604 
Arbitrators,  12,32 
Case  in  which  judge  is  not  presiding, 

12,31 

Grounds  for  objecting,  i  2,  31 

Judge's  decision,  12,  32 

Prove  evidence  given  on  former  occa- 
sion, 12,32 
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Judges — Cont'd 
Referee,  12,  32 
To  prove  his  notes,  1 2 ,  32 
When  judge  loses  jurisdiction,  12,31 
Whether  error  for  judge  to  take  stand, 

Judicial  Officers,  12,  31;  ig,  124;  29,  604 

Arbitrator,  29,  604 

As  to  what  took  place  at  another  trial, 
2  g ,  604 

In  general,  29,  604  r 

Where  judge  is  sitting  with  others,  29, 
604 
Jurors,  7,  103;  12,  31,  29,  605 

Affidavit,  29,  605 

Early  English  doctrine,  29,  605 

In  general,  29,  605 
Justice  of  the  Peace,  12,  501 

Fees,  12,  501 

Refusing  to  testify,  i  2 ,  501 
Landlord  and  tenant,  29,  580  ' 
Larceny,  i  2 ,  862 

Informer   i  2,  862 

Owner  of  stolen  property,  12,  862 
Leading  questions,  7,  108  , 

Xeglslature 

Power  to  compel  witnesses  to  testify 
before,  3,  692 
Letter  to  impeach  witness,  29,  791 
Xlbel  and  Slander 

Privilege,  13,  408 
Limiting  the  Number  of  Witnesses 

Eminent  domain,  6,  612 
Lost  papers,  29,  548 
Lost  Wills,  13,  1137 

Beneficiarj',  13,  1137 

Competency,  13,  1137 

Number,  13,  1137 

Statutory  regulations,  13,  1137 
Master  and  Servant,  29,  587 

Damage  done  to  property,  29,  590 

Examples,  29,  587-589 

In  general,  29,  587 

Misconduct  of  servant,  29,  589 

When   liable  to  one  of  the  parties,  2  9 , 

589 
Memoranda  of  Deceased  Persons,  15,  270 

Absconding  clerks,  15,272 

Age,  I  5  >  276 

Bank  clerks,  i  5,  272 

Dying  declarations,  1 5 ,  277 

Explain  a  will,  15,  274 

Family  bible,  15,  276 

In  regard  to  age,  i  5,  276 

Insane  clerks,  15,  272 

In  the  usual  course  of  business,  i  5,  270 

Letters,  15,  270 

Lost  books  and  papers,  15,  276 

Made  against  their  interest,  15,  273 

Memorandum  not  a  record,  15,  377 

Memorandum  of  former  executor,  15, 
277 

Messengers,  15,  272 

Private  memoranda  of  deceased   per- 
sons, 15,  274 

'•'rofessional  persons,  1 5 ,  271 
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Public  officers,  15,  271 
Rules  in  regard  to  entries  made  by  de- 
ceased notaries,  15,  272 
Surveyor's  field  notes,  1 5  ,  272 
When  made  in  pursuance  of  duty,  15, 
272 
Memorandum 
Kefireshlng  Memory  with,  1 5 ,  263 
Copy  of  memorandum,  15,  266 
Criminal  cases,  i  5,  266 
Examples,  15,  264,  265 
Foundation  for  admissions,  15,   263 
Swearing  to  facts,  1 5 ,  266 
Verification  of  handwriting,  15,  264 
Witness  unable  to  state  particulars, 
1 5 .  263 
Misconduct,  see  Jury  and  Jury  Trial. 
Juror  as  Witness,  29,  605 
Affidavit,  29,  605 
Examples,  2  9 ,  605-607 
In  general,  29,  605 
Mortgages,  29,  581 

Examples,  29,  581-583 
In  general,  29,  581 
Mortgagee  as  witness,  29,  582 
Mortgagor  as  witness,  29,  581 
Navigation,  16,  363 

Competency  of  crew,  16,363 
Credibility  of  testimony,  16,  362 
Crew  of  vessel,  16,  363 
Examples,  16,  363 
Identity,  i  6,  364 
Opinions,  16,  363 
Necessity  of  oath,  7,  106 
Negroes,  29,  622 
New  Trial 

See  infra.  Absence  of  Witnesses. 
Impeachment  of  witnesses,  16,  572 
Surprise  Arising  from  Mistake   of  Wit- 
nesses, 16,  551 
Affidavit,  16,  552 
In  general,  16,  551,  552 
When  new  trial  granted,  16,  551 
Next  friend,  10,  684 
Nolle  prosequi,  29,  544 
Nominal  parties,  29,  53S-S37 
Non-access,  29,  627 
Notary  public,  16,  778 
Notice,  16,  807 
Number  of,  7,  106 
Ont/i,  see  infra,   Want  of  Religious 

Belief. 
Objections,  29,  647 

See  infra.  Voire  Dire. 

Specifying   ground   of  objection,    29, 

651 
Time  of  Making,  2  9 ,  647 

Adverse  party  not  aware  of  the  in- 
competency, 2  9 ,  648 
After  conclusion  of  trial,  29,  649 
Before  examination  in  chief,  2  g ,  647 
Criminal  suits,  29,  648 
Depositions,  29,  649 
Equity,  29,  649 
Obstructing  Attendance  of  Witness,  17,  25 
See  Suppression  of  Evidence. 
Calumnious  attacks,  i  7,  25 
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Indictmeut,  i  7 ,  25 

Alleging   on   whose   behalf  witness 
was  summoned,  17,  26 

Particular  means  employed,  17,26 

Setting  out  record,  17,25 
Threats,  1 7 ,  25 
Unsuccessful  attempts,  17,  25 
Whether  an  oflFense,  17,  25 
Officers  of  private  corporations,  29,  541 
Pardon,  17,  326 
Parent  and  child,  29,  601 
Parties,  17,  657;  29,  534 

See  infra.  Persons  Not  Parties  of 

Record. 
Effect  of  death  or  disability  of  opfos- 

ing  party,    see  infra,    Effect    op 

Death  or  Disability  of  Oppos- 
ing Party. 
Prosecutors  and  informers,  see  infra. 

Prosecutors  and  Informers. 
Actions  ex  contractu,  29,  535 
Bankruptcy  of  party,  29,  545 
Carriers 

Actions  against,  29,546 
Common  law,  17,  657;  29,  534 
Corporators,  2  9 ,  538 

Abolition  by  statute,  29,  538 

Action    involving  right   of  corpora- 
tion alone,  29,  538,  539 

Charities,  29,  539 

Corporations  for  private  gain,  2  g,  540 

Eleemosynary  corporation,  2  9,  539 

In  general,  29,  538 

Officers,  29,  541 

Personal  interest,  29,  538 

Public  corporations,  2  9 ,  538 

Quasi  corporations,  29,  538 

Stockholders,  29,  540 
Co-trespassers,  29,  534 
Criminal  Proceedings,  29,  552 

Accomplices,  see  infra.  Accessory. 

Defendants,  29,  552 
Competency,  29,  554 
Defendant  who  has  pleaded  guilt^', 

29.557 
Examples,  29,  552-557 
How    joint  defendant  made   com- 
petent, 29,  5S6 
In  general,  29    552 
No  indictment,  2  9 ,  555 
Nolle  prosequi,  29,  556 
Order  of  severance,  29,  555 
Persons  jointly  interested,  29,  554 
Separate  indictment,  29,  555 
Unsworn  statement  to  jury,  29,  553 
Default,  29,  542 

Effect  in  actions  ex  delicto,  29,  542 
Effect  of  default  in  actions  ex  con- 
tractu, 29,  542 
Examples,  29,  542,  543 
In  general,  29,  542 
Partners,  29,  542 
Effect  of  a  nolle  prosequi,  29,  544 
Effect  of  separate  verdict,  29,  544 
Exceptions  to  rule,  29,  545 
Execution  o£  written  instruments,   29, 
548 
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In  Equity,  29,  549 

Answer  containing  new  matter,  29, 

549.  550 
Answer  of  defendant,  29,  549 
Examination  of  co-defendant,  29,552 
Examination  of  co-plaintiff,  29,  552 
Examination  of  defendant,  29,  551 
Examples,  29,  549-552 
In  general,  29,  549 
Party  in  his  own  right,  29,  551 

In  general,  17,657;  29,  534 

Innkeepers 

Actions  against,  29,  546 

Nominal  parties,  29,  536 

Parties  of  record,  29,  5'35,  537 

Pecuniary  interest,  29,  534 

Trustee,  29,  535 
PartnersMp,  29,  575 

Competency  of  partner,  29,  575 

Effect  of  release,  29,  575 

Individual  suit,  29,  575 

Joinder  of  partners,  29,  577 
Party  testifying  as  to  his  own  mojtive,  1 1 , 

377 
Payment  of  fees,  see  Subpcena. 
Payment  of  Fees  and  Expenses 
Subpoena,  24,  166 

In  civil  causes,  24,  166 

In  general,  24,  166 

Person  presentin  court,  24,  166 

Waiver  of  right  by  witnesses,  24,  167 
Penalties,  29,  563 

Perjury,  see  infra.  Corroboration. 
Persons  interested,  see  infra.  Parties. 
Persons  Jointly  Interested  wltli  a  Party, 

29,575 

Effect  of  release,  29,  576 

Partners,  29,  575 

Part  owner  of  personal   property,  29, 

578 
Part  owner  of  realty,  29,  579 
Persons  Not  Parties  of  Kecord,  2  9,  564 
See      Agents  ;      Assignments      ob 

Choses  in   Action;  Attorneys; 

Bail;     Debtor    and    Creditor; 

Parent     and     Child;     Persons 

Jointly      Interested      with      a 

Party;      Principal       Obligors  ; 

Real    Actions;      Vendors    and 

Purchasers. 
Amount  of  interest,  29,  564 
As  to  different  points  in  controversy, 

29,  569 
Bankrupts  and   their  creditors,  29,  570 
Belief  on  part  of  witness,  29,  567 
Cestuis  que  trustent,  29,  570 
Direct  interest,  2  9,  564,  566 
Doubt  as  to  interest,  29,  566 
Honorary  obligation,  29,  567 
In  admiralty,  29,  564 
In  general,  2  9 ,  564 
Interest  equally  balanced,  29,  568 
Persons  interested  in  estates  of  dece- 
dents, 29,  572 
Preponderance  of  interest,  29,  569 
Presumption,  29,  570 
Real  parties  in  interest,  29,  570 
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Persons  Not  Parties  of  Record — Cont'd 
Remote  interest,  29,  566 
Subsequent  acquisition  of  interest,  29, 

567 
Test,  29,  565 

Testifying  against  interest,  29,  568 
Unenforceable  interest,  29,  567 
Persons  other  than  officers  of  a  bank  to 
prove  that  the   note  on   a   bank  is  a 
counterfeit,  4,  336 
Principal  obligors,  29,  593 
Privileged    Communications,    see    Privi- 
leged Communications. 
Cross-examination,  ig,  142 
Libel  and  slander,  13,  408 
Privileged  from  Service  of  Process,- 22,  163 
Defendants  in  action,  22,  164,  165 
Duration  of  the  exemption,  22,  166 
Examples,  22,  163 
Exemption    of   person    under  process 

from  service,  22,  163 
In  general,  22,  163 
Non-resident  witness,  22,  164 
One  going  into  another  jurisdiction  to 

take  depositions,  22,  165 
Parties  to  the  action,  22,  164 
Parties  under  criminal  process,  2  z ,  165 
Property    under    process    of    another 

court,  22,  166 
Service  voidable  only,  22,  164 
Waiver  of  exemption,  22,  164 
What  process  exemption  includes,  22, 

166 
Whether  exemption  extends  to  plain- 
tiff, 22,  165 
Whether  person  under  service  is  privi- 
leged  from    service    of   process     in 
another  proceeding,  22,  163 
Witness  attending  voluntarily,  22,  163 
Privilege  from  arrest,  10,  236 
Privilege    from    Arrest    Wmie    Attending 
Court,  I,  724 
Duration  of,  i ,  726 
Of  defendant  in  criminal   prosecution, 

^ .  724 
Parties  Privileged  firom  Arrest,  i  o,  236 
Effect  of  death  or  disability  ofoffos- 
ing-  forty,  see   infra,  Effect  of 
Death  or  Disability  of  Oppos- 
ing Party. 
Prosecuting  witness,  10,  237 
Voluntary  attendance,  10,  237 
Witness  at  liberty  on  bail,  10,  237 
Privilege  from  arrest   while  voluntarily 

attending  court,  i ,  724 
Privilege  of  Refusing  to  Answer 
Abuse  of  privilege,  29,  844 
Constitutional  Guaranty,  3,  734;  T,  105; 
2  9 ,  839 
Constitution   of  the   United  States, 

29,  839 
In  general,  29,  839 
Personal  appearance  of  witness,  29, 

840 
Physical  examination,  29,  839 
State  constitutions,  29,  839 
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Statutes  Abridging  the  Privilege,   29, 
840 

Compelling  witness  to  testify  but 
providing  that  answer  shall   not 
be  used  against  him,  29,  840 
Providing  indemnity,  29,  841 
Effect  of  Refusing  to  Answer,  2  g ,  845 
Where  the  privilege  is  allowed,  29, 

84s 
Where  the  privilege  is  denied,   29, 
846 
Exposure  to  a  Civil  Action,  29,  836 
In  England,  29,  836 
In  United  States,  29,  836 
Parties,  29,  838 

Production  of  documents,  29,  837 
Exposure  to  Disgrace,  2  9 ,  838 

Collateral    and    irrelevant    matters, 

29,838 
In  general,  29,  838 
Whether  excused,  29,  838 
Footprints,  g,  709 

Privilege  of  Witness  Not  a  Party,  2  g ,  843 
In  general,  2g,  843 
Where  parties  to  the  action  can  raise 

objection,  29,  843 
Whether  counsel  can  interpose  ob- 
jection, 2  9 ,  843 
Production  of  documents,  i  9,  238 
Time  of  claiming  the  privilege,  2  g ,  S44 
Where  Answering  Might  Subject  the  Wit- 
ness to  a  Criminal  Charge,  7 ,  105  ;  2  g , 

834 

Equity,  29,  835 

Examination    before   a    grand   jury, 

29,836 
Foreigners,  29,  836 
How  privilege  asserted  in  equity,  zg, 

835 

In  general,  29,  834 

Matters  having  a  tendcnc3'  to  crimi- 
nate him,  29,  835 
Where  Witness  Can  no  Longer  Be  Prose- 
cuted, 2  9 ,  842 

Equity,  29,  842 

Pardon,  29,  842 

Prosecution  pending,  29,  842 

Statute  of  limitations,  2  9 ,  842 
Whether    question    may    be    lawfully 

asked,  29,  845 
Who  de'termines  the  tendency  of  the 

question,  29,  843 
Prosecutors  and  Informers,   10,  724;  2g, 
560 
Competency  in  general,'  10,  724;  29, 

560 
Forgery,  29,  561 
No  immediate  interest  in  result,   29, 

560 
Penalty,  29,  563 
Reward,  29,  563 
Robbery  or  theft,  29,  562 
Where  prosecutor  would  have  received 

a  benefit  from  result,  29,  562 
Questions  of  Law  and  Fact 

Competency,    1 1 ,  145,   240 ;    19,  628 ; 

29,  658 
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Credibility  of  Wltaess,  29,  766 

Arbitrarily    disbelieving    testimony, 

2  9 ,  767 
Caution  by  court,  2  g ,  766 
Discredited  witness,  29,  767 
Error,  29,  767 
General  rules  for  the  guidance  of  the 

jury,  29,  768 
In  general,  29,  766 
Juror's  personal  knowledge  of  facts, 
29,  768 
Who  is  an  accomplice,  a 9,  828 
Bape 

Prosecutrix,  1 9 ,  958 

Character,  see  Character. 
Competency,  19,  958 
Corroborating  circumstances,  i  9,  958 
Her  Cross-Sxamination,  i  9 ,  961 

Acts  of  unchastity  committed  with 

other  persons,  19,  962 
Scope,  1 9,  961 

What  questions  proper,  19,  961 
When   prosecutrix   is    uncorrobo- 
rated, I  9,  961 
In  Her  Complaint  at  the  Time,  i  9,  959 
Further  corroboration,  19,960 
Hearsay,  i  9,  959 
Lapse  of  time,  i  9,  961 
Name  of  person  charged,  19,  959 
Particulars   as   narrated   by  prose- 
cutrix, I9>  959 
■Particulars   of  cross-examination, 

19,  960 
What   may  be   given   in   evidence, 

19,  9.59-961 
Whether  admissible  in  corrob6ra- 
tion,  19,  959 
Necessity  of  coriroboration,  19,958 
What  corroboration  sufficient,  I  9,  958 
When  an  Infant 

Confirmation,  19,958 

How  age   of  infant  is  shown,  19,' 

959 
Swearing  infant,  i  9,  958 
Too  yourtg  to  understand  the  na- 
ture of  an  oath,  1 9 ,  958 
Unsupported   evidence   of    infant, 
19,  958 
Recognizance,  29,  533  i 

Reexamination 

To  what  matters  it  may  be  directed,  7, 
108 
Referees,  20,  687,  691 
Refreshing    memorandum,    see     infra^ 

Memorandum. 
Kefreahlng  Memory,  5 ,  363  ;  7 ,  1 1 1 
In  general,  7,  iii 

Right  of  adverse   party  as   to  writing 
used  to  refresh  memory,  7,  iii 
Religion,   see   infra,   Want   op    Reli- 
gious Belief. 
Remainders,  29,  579 
Reputation,  see  infra,  Impeachment. 
Ses  Judicata,  2 1 ,  1S2 
Ex:imples,  21,  182-184 
General  rule,  21,  182 
When  witness  estopped,  2  i ,  182 
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Whether  judgment  is  a  bar  against  one 
who  has  been  witness  to  a  cause,  2  i, 
182 
Witness'real  party,  21,  182  , 

Rewards 

Competency   of  witness   of  party   en- 
titledto  reward,  21,  395 
Robbery,  2 1 ,  433 

Informer  or  prosecutor,  29,  56',  563 
Sales,  29,  585 

Examples,  29,  585-587 
Fraudulent  conspiracy,  29,  586 
■  In  general,  2  g ,  585 
Sale  attacked  by  creditors,  29,  585 
Trover  and  conversion,  29,  586 
Warranty,  29,  585 
Salvors,  2  I,  710 
Securing  attendance,  29,  533 
Separate  verdict,  2g,  544 
State  evidence,  9,  669 
Statutes 

As  to  transactions  with  deceased  per- 
sons, see  infra,  Effect  of  De.\th 
OR  Disability  of  Opposing  Party. 
Statutes  Removing  Incompetency,  i  7,  657 ; 
29,  f'59 

See  infra.  Husband  and  Wife. 
In  Civil  Cases,  1 7 ,  657 ;  2  9,  659 
District  of  Columbia,  29,  660 
In  England,  29,  659 
In  United  States,  29,  659 
Suits  in  chancery,  29,  661 
Time  of  going  into  effect,  29,  661 
In  Criminal  Cases,  4,  870;  29,  662 
Act  of  congress,  29,  662 
Comment  by  Counsel  on  Defendant's 
Failure  to  Testify,  4 ,  870,  878,  S79 ; 
5>  717,  719;  29,  681 
Attitude  on  witness  starid,  29,  686 
Effect,  29,  682 

Incidental  allusions,  29,683,  685 
In  general,  29,  679-^1 
In  opening  statement,  29,  684 
Insinuations,  29,  6S4 
Objection,  2  9,  688 
Reasonable  comment,  29,  686 
Time  of  making-objections,  29,688 
Wiiere   comment   is  forbidden  by 

statute,  2  9,  682 
Where  evidence  against  defendant 

is  overwhelming,  29,  684 
Where   prisoner's  own  counsel  al- 
ludes to  the  fact,  29,  681 
Comment   on  Defendant's   Failure    to 
Testify  by  Court,  2  9 ,  679 
Examples,  29,  679-681 
In  general,  29,  679 
Jury  not  at  liberty  to  consider,  29, 

680 
Request  from  defendant,  29,  679 
Statutory  provisions,  29,  679 
Criminal  libel,  29,  665 
Cross-Examlnations,  29,  667 

Confidential     communications     of 

counsel,  29,  671,672 
Discretion  of  court,  29,  667 
How  far  allowed,  29,  667 
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Statutes  Removing  Incompetency — Confd 
In  Criminal  Cases — Coiifd 
Cross-Examinations —  Cont'd 
In  general,  29,  667 
Matters  not  inquired  into  on  direct 

examination,  29,  667 
Scope   measured  by  direct  exam- 
ination, 29,  667,  669 
Direct  examination,  29,  666 
Examination  of  tiie  defendants,  29, 

666 
Infamous  crimes,  29,  662,  663,  674 
In  general,  29,  662 
Instructions  on  Credibility  of  Defend- 
ant, 29,  677 
Comment  on  defendant's  failure  to 

testify,  29,  679 
Examples,  29,  677,  67S 
That  jury  are  not  bound  to  believe 

-defendant,  29,  67S 
That  jury  may  consider  fact  of  de- 
fendant's interest,  29,  677 
That  jury  may  disregard  defend- 
ant's testimony.  29,  678 
Murder  trials,  29,  664 
Prosecutions  in  federal  courts,  2  9, 662 
Self-defense,  29,  664 
States  in  which   defendants  may  tes- 
tify, 29,  664 
Statutes   rendering   parties   in   civil 
actions  incompetent,  29,  C62 
In  Criminal  Examinations 

Impeachment  of  Witness,  29,  672 
Conviction  of  infamous  crimes,  2  g, 

662,  663,  674 
General  character,  2  9 ,  672 
General  reputation,  29,  673 
Indictment,  29,  675 
Previous  statements,  29,  676 
Reputation  for  truth,  29,  672 
Stockholders,  29,  540 
Subscribing  Witnesses 

Proof  of  acknowledgment  by,   i ,  163 
Suretyship ,s,e.e  infra.  Bail  and  Surety. 
Testifying  against    himself,    see  infra. 
Privilege  of  Refusing  to  Answer. 
Testimony  of  a  co-conspirator,  4,  637 
Testimony  of  one  who  concealed  a  crime, 

1 .  79 
Time  for  making  objections,  see   infra. 

Objections. 
Treason,  see  infra,  Corroboration. 
Trespass 

Co-trespasser  as  witness,  26,  683 
Trusts  and  Trustees,   29,  535,  570 

Cestuis  que  trustent,  29,  570 
United  States  Commissioners 

Power  to  secure  attendance,  27,  549 
United  States  Courts 
Competency,  27,  616 
Depositions,  27,  616 
Husband  and  wife,  27,  616 
Oral  testimony,  27,  616 
State  laws,  27,  616 
United  States  a  party  to  the  action, 
27,617 
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Contempt,  27,  619 
Documentary  evidence,  27,  619 
How  Attendance  Is  Secured,  27,  617 

Criminal  cases,  27,617 

Distance  from  court,  27,  617,  61S 

Indigent  accused  persons,  2  7 ,  617 

Recognizance  for  their  appearance, 
27,  618 

Statutory  provisions,  27,  617-^619 

Subpoena,  27,  617 

Subpoena  duces  tecum,  27,  618 
How  compelled  to  testify,  27,  G19 
Statutory  provisions  as  to  documentary 

evidence,  27,  619,  620 
Usages  and  Customs 

Form  of  question  to  witness,  27,  735 
Number  of  Witnesses,  27,  732 

Contradicting  witnesses,  27,732 

Two  witnesses  desirable,  27,  734 

When  one  sufficient,  2  7 ,  732 

When  witness  is  contradicted,  2  7,  733 
Qualifications  of  Witnesses,  27,  734 

Examples,  27,  734,  735 

In  general,  27,  724 

Knowledge  of  usage,  27,  734 

Opinions,  27,  736 

Whether  witness  must  be  engaged  in 
the  business,  27,  734 
Usury,  29,  S91 

Bail  and  surety,  29,  591 
Parties  as  witnesses,  27,  1047 
Vendors    and     purchasers     of    persona\ 

property,  29,  585 
Voire  Dire 
Examination,  29,  652 

Choice  of  examining  witness  on 
voire  dire  or  permitting  him  to  be 
sworn,  29,  653 

Disqualification  appearing  from  wit- 
ness's own  testimony,  29,  653 

Documents,  29,  652 

In  general,  29,  652 

On  voire  dire  together  with  other, 
proof,  29,  654 

Relaxation  of  strict  rules  of  evidence, 
29,652 
Perjury,  18,  305 

Time  of  makipg  objections,  29,  647 
Want  of  Religious  Belief,  29,615 
At  common  law,  29,  615 
Atheist,  29,  617 
Declarations  of  witness,  29,  618 
Examination  on  voire  dire,  29,  619 
Examples,  29,  615-621 
Future  punishment,  29,  616 
How  shown,  29,  617,  618 
In  Connecticut,  29,  621 
In  England,  29,  621 
In  Georgia,  29,  621 
In  New  Hampshire,  29,  621 
In  New  Mexico,  29,621 
Infidels,  29,  617 
Presumption,  29,  617 
Question     before     wifnpsa    had    been, 

sworn,  29,  618 
States   which   have  abolished  the  dis-. 

qualification,  29,  620, 
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Test,  29,  616 

Witness  who  feels  bound  to  speak  the 
truth,  29,  615  " 
What  matters  may  be  proved  in  reference 

to  declarations  outside  persons,  7,  no 
When  evidence  of  good  character  may  be 

given,  3,  117 
WITTINGLY,  29,846 
WOMAN,  29,847 
See  Arrest. 
Arrest  of  women  for  injury  to  property, 

19,  284 
Attorneys  at  law,  ig,  404 
Common  scold,  16,  957 
Grand  jury,  10,  465 
Included  in  the  term  "  man,''  14,  86 
Labor  regulation,  18,  753 
Negligence,  16,404 
Notary  public,  16,  754 
Police  power,  18,  753 
Public  Officers,  i  g,  403 

At  common  law,  19,  403 

Attorney  at  law,  i  9,  404 

Constitutional  ineligibility,  19,  403 

Construction  of   constitutional   provi- 
sions, I  9,  404 

Control  of  the  legislature,  19,  404 

Examples,  19,  403,  404 

Rights  as  citizens,  i  9,  403 

School  offices,  i  g ,  404 ;  2  i ,  833 

Whether  qualified  to  hold  public  office, 

I  9 ,  403 
Woman  a  citizen,  i  g,  403 

School  trustees,  i  g ,  404 ;  2  i ,  833 

Single  woman,  22,  785 
WOMEN'S  SUFFRAGE,  6,  272 
WON,  15,506;  2g,847 
WOOD,  14,  262;  29,  847 

Standing  wood,  2g,  849 

Wooden  buildings,  2,  604 
WOODEN  HOUSES 

Fire  limits,  see  Fire  Limits. 
WOODHOUSE,  29,847 
WOODS,  2g,  847 
WOOL 

M  anufacture  of  wool,  1 4 ,  262 
WORDS,  2g,849 

Expert  and  opinion  evidence,  7,  503 
WORDS  AND  PHRASES,  see  Index  to 

Words    and    Phrases,    this    volume, 

p.  nil. 
WORK,  2g,85o 

Ordinary  work,  17,  274 

Wagon  work,  2  g ,  852 

Work-horse,  29,  854 

Work  or  supplies,  29,  852 
WORKABLE 

Workable  coal  seam,  3,  288 
WORKING 

Working-cattle,  3,  44 

Working  a  colliery,  3,  314 

"  Working-days,"  3,  149 
WORKING-CATTLE,  3,  44 
WORKING  CONTRACTS,  29,  854 

See  Mechanics'  Liens. 

Destruction  of  work,  see   Part   Per- 
formance. 
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Engineers,  see  Engineers. 
Imfossibility  of  performance.,  see  Impos- 
sible Contracts. 
Mechanics'  Liens,  see   Mechanics' 

Liens. 
Railroads,  see  Railroads. 
Abandonment  of  Contract,  29,  910 

Abandonment  for  just  cause,  29,  912 
Employer  completing  work,  2g,  910 
Employer  failing  to  perform  his  por- 
tion of  the  contract,  2g,  912 
Entire  contract,  2g,  910 
Acceptance,  see  infra.  Offer  and  Ac- 
ceptance. 
Acceptance  as  Waiver  of  Defects,  2  g,  899 
Continuing  in  possession,  2g,  900 
Damages  growing  out  of  breach  of  con- 
tract, 29,  901 
In  general,  2g,  Sgg 
Location,  2g,  901 

Mere  fact  of  taking  possession,  2g,  899 
Pleading  and  proof,  2g,  901 
Portable  articles,  2g,  900 
Acceptance  of  tender,  2g,  866 
Act  of  God,  2  g ,  925 
Agreements  to  stifle  competition  in  bids, 

2  9 , 868 
Agreement  which    afterwards   becomes 

impossible,  3,  901 
Alterations,     see      infra.     Deviations 

and  Alterations. 
Approval,  29,  926 
Approval  of  Employer,  2  g,  928 
Capricious  disapproval,  2g,  928 
In  general,  2g,  928 
To  the  satisfaction  of  the  employer, 
29,  928 
Approval  of  Superintendent,  29,  926 
Conclusiveness  of  decision,  29,  927 
Declining  to  act,  29,  928 
Fraud  of  superintendent,  29,  927 
Implied  approval,  29,  927 
Necessity  of  obtaining,  29,926 
Pleading  and  proof,  29,  926 
Provision  in  contract,  2g,  926 
Validity  of  provision,  29,  926 
Certificates  of  Approval,  2  g ,  929 

As  distinguished  from  award,  2  g ,  943 
Broker's  certificate,  2g,  933 
By  Whom  Given,  2  g ,  932 
In  general,  2g,  932 
Signature,  29,  932 
Conclusiveness  of,  29,  940 
Correction  of  errors,  29,  942 
Evidence   of    the   superintendent, 

2g,  942 
Examples,  2  g ,  940-943 
In  the  absence  of  fraud,  2g,  940 
Mistakes,  2g,  942 
Condition  precedent,  ag,  929 
Condition  Precedent  to  Recovery,    2  9 , 
929 

Alterations,  29,  931 
As  defense  to  action  by  contractor, 

zg,  931 

Employer's  duty  to  procure,   29, 
931 
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WORKING  CONTRACTS— Co»rrf 
Approval — Confd 

Certificates  of  Approval — Cont'd 
Condition    Precedent   to    Recovery — 
Cont'd 

Examples,  zg,  929-932 
Extra  work,  29,  930 
Final  payment,  29,  930 
Fraud  or  collusion,  29,  930 
In  equity,  29,  932 
In  general,  29,  929 
Waiver  of  production,  29,  930 
Where  contractor  is  compelled  to 
abandon  his  work,  29,  931 
Extras,  29,  967 
Pleading  and  proof,   29,  931 
Signature,  29,  932 
Sufficiency  of,  2  9,  937 

By  deputy  or  assistant,  29,  940 
Certificate  that  payment  was  due 

as  principal  contract,  29,  938 
Conditional  certificate,  29,  940 
Examples,  29,  938-940 
Form,  29,  937 
Parol  approval,  29,  939 
Where  owner  has  made  payment 
on    other    certificates    of    same 
form,  29,939 
Waiver  of  Certificate,  2  9 ,  933 
Implied  waiver,  29,  933 
Proof  of  waiver,  z  g ,  934 
Right    of   owner    to    waive,    29, 

933 
Withholding  Certificate,  29,  934 
Collusion  with  employer,  29,  934 
Examples,  29,  934-937 
Fraudulent  withholding,  29,  934, 

935 
Reasonable  time  to  examine  work, 

29,937 
Refusal  of  superintendent  to  give 

certificate,  29,  937 
When    contractor    may    recover, 

2  9.  93S 
Arbitration  and  Award,  29,  974 

Conclusiveness  of  decision,  z  9,  974 
In  general,  29,  974 
Interested  arbitrator,  2  9 ,  974 
Submission  a  condition  precedent,  29, 

975 

Waiver  of  right,  29,  976 

Warranty    of    approval    distinguished 
from  award,  29,  943 
Architect,  29,  875 

See  infra,  Approval. 

Accepting  commission  from  contractor, 
29,886     . 

Agent  of  Employer,  2  9 ,  882 
Alterations  in  plans,  29,  883 
Binding  on  employer,  29,  883 
Employer's     agent    generally,    29, 

S83 
In  general,  29,  882 
Personal  liability,  29,  885 
Strict   compliance    with    authority, 

29,884,885 
Work  and  materials,  29,  883 
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Compensation,  2  9 ,  886 

Suit  for  compensation,  29,  887 
Where  contract  is  silent,  29,  886 
Contract  a  personal  one,  2  g ,  879 
Contract  terminated  by  death  of  archi- 
tect, 29,  879 
Contract  with,  29,  S75 

Competition  for  the  work,  29,  877 
Conditional  acceptance  of  plans,  29, 

877 
Examples,  29,  875-879 
In  general,  29,  875 
Plans  to  be  submitted  subject  to  ap- 
proval, 29,  875 
Premiums,  29,  877 
Public  buildings,  29,  875 
What  renders  partj'  liable  to  archi- 
tect, 2  9 ,  87s 
Work  exceeding  estimated  cost,  29, 
878 
Definition,  29,  875 

Degree  of  SkUl  and  Care  Kequtred,  2  g ,  880 
Burden  of  proof,  29,  882 
In  general,  29,  880 
Issuance  of  certificates,  29,  880 
Liability  in  damages,  29,  880 
Presumption  of  skill,  29,  880 
Questions  of  law  and  fact,  29,  882 
Reasonable  care  and  diligence,  29, 
880 
Delegation  of  authority,  2  g ,  879 
Extra  work,  z  g ,  962 
Good  faith  to  be  exercised,  2  9 ,  885 
Mechanic's  Lien,  zg,  888 

Lien  refused  to  architect,  z  g,  888-890 
Where  architect  only  furnishes  plan 

and  specifications,  zg,  888 
Where    architect    superintends    the 

building,  zg,  888 
Whether  architect  is  entitled  to,  z  g , 
888 
Pecuniary  interest  in  contract,  zg,885 
Position  of  trust,  z  g ,  885 
Submission  of  plans,  zg,  875 
Assignment  of  contract,  29,  978 
Bankruptcy  of  contractor,  z  g ,  977 
Bidder,  see  infra.  Tenders. 
Bid  in  answer  to  an  advertisement,  zg, 

856 
Bids,  see  infra,  TendeRs. 
Bill  Of  Quantities,  zg,  874 
Custom  in  England,  29,  874 
Definition,  29,  874 
Examples,  29,  S74,  875 
Implied  warranty,  29,  874 
Certificates  of  affroval,  see  infra.  Ap- 
proval. 
Committee,  29,  858 

Working  contracts,  29,962 
Conditions,  see  infra.  Implied  Condi- 
tions.' 

As  to  the  conditions  of  approval,  see 
infra,  Approval. 
Contract  to  build,  2,  601 
Corporations,  Contracts  with,  29,  860 
Accepting  benefit  of  contract,  29,863, 
864 

Vol.  II. 


'V?orking  Contracts, 


INDEX-DIGEST. 


Working  Contracts. 


Agent    rendering    himself   personally 

liable,  2  g ,  862 
Authority,  29,  860 
Authority  of  agent,  29,  861 
Compliance    with    statutory     require- 
ments, 29,  861 
Public  works,  29,  861 
Unincorporated    religious   association, 

2  9 ,  864 
Whether    corporation    bound    by  con- 
tract, 2g,  860 
Whether   corporation  may  enter  into 
contriicts,  29,  860 
Covenants,  4,  465 
Definition,  29,  855 
Delivery  of  contract,  29,  856 
Deviations  and  Alterations,  2  g ,  944 
Agreement  by  parol,  29,  944 
Examples,  29,  944-946 
Material  deviations,  29,  945 
Responsibility     of    employer    for    in- 

crL-ased  price,  29,  944 
Slight  deviations,  2  9,  944 
Employer  preventing  performance,    see 

infra,  Part  Performance. 
Extra  Work,  2  g ,  962 

Effect  of  contract,  2g,  973 

Mistake    of  contractor   as   to   cost  of 

work,  2g,  968 
Necessary  Extra  Work,  2  9 ,  972 
In  general,  29,  972 
Resulting  from  error  of  superintend- 
ent, 29,  972 
Resulting  from  fault  of  employer,  29, 

972 
Whether  contractor  can  recover,  29, 
972 
Rate  of  remuneration  for,  29,  973 
Special  Stipulations,  29,  963 
Compliance  with,  29,  963 
Estimate    of  certificate   of  superin- 
tendent, 29,  967 
Examples,  29,  963 
In  general,  2g,  963 
Responsibility  agreed  upon,  29,  963 
Waiver  by  parol,  29,  963 
Written  Orders,  29,  964 

Alteration  of  contract  by  parol,  2  g , 

966 
Effect  of  the  provision,  ag,  964 
In  equity,  2g,  966 
Provision  of  the  contract,   29,  964 
Verbal  order  of  owner  as  evidence 

of  waiver,  29,  967 
Waiver,  29,  964,  965 
Work    ordered     verbally   by   the 
owner  himself,  29,  964 
When  impliedly  authorized,   29,  971 
Where  Independent  of  Contract,  29,  96S 
Contractor's  own  mistake,  29,  968 
Examples,  2g,  968-971 
Notice  of    increased    expense,    2  9 , 

970 
Work  done  without  consulting  own- 
er, 2  9,  970 
Work    ordered     and     accepted     by 
, owner,  29,  970 

1107 


Who  May  Order,  29,  962 

Architect,  29,  962 
Assent  of  owner,  2  9,  962 
Authorized  agent,  29,  962 
Building  committee,  29,  962 
Forfeitures,  29,957 

See  Penalties  of  Liquidated  Dam- 
ages. 

Delay  caused  by  employer,  29,  961 

In  general,  29,  957 

Injunction,  29,  958,  959 

Not  favored  in  law,  2g,  960 

Notice  of  forfeiture,  29,  961 

Subcontractors,  29,  960 

Time  as  an  essence  of  the  contract,  29, 

95V 
Validity  of  the  provision,  29,  957 
Waiver  of  forfeiture,   29,  960 
Formation  of  the  contract,  29,  855 
General  contractor,  29,  S55 
Houses  of  ill-fame,  29,  955 
Implied  Conditions,  2  9,  890 
In  general,  29,  890,  S91 
Proper  and  workmanlike  manner,   29, 

890 
Public  performance  by  the  employer, 

29,  891 
Reasonable  time,  29,  890 
Implied  Contracts,  29,  864 

Entering  upon   land  without  color   of 

right,  2  9 ,  865 
Examples,  2  g ,  864-866 
In  general,  2  9 ,  864 
Services  performed  without  request  or 

privitj'  of  other  party,  29,  866 
Standing  by  and  accepting  benefit  of 

labor,  29,  864 
Subsequent  promise  to  pay,  29,  866 
Implied  toarranty,  see  infra.  Specifi- 
cations. 
Liquidated  damages,  see  infra.  Penal- 
ties AND  LiC^UIDATED  DAMAGES. 

Lowest  bidder,  see  infra,  Tenders. 
Negligence 
Liability  of  Contractor,  2  g ,  949 
Examples,  29,  949,  950 
In  general,  29,  949 
Liability  of  Employer,  29,  947 

Defective   plans   and   specifications, 

29,  949 
Independent    contractor    employing 

his  own  labor,  29,  947 
In  general,  29,  947 
Where   employer    has   control    and 

direction  of  work,  29,  947 
Work  necessarily  dangerous,  29,  947 
Work   split   up   into    different   con- 
tracts, 2  9,  948 
Nuisances,  29,  946 

Blockading  street,  29,  946 
Collateral  nuisance,  29,  947 
Examples,  2g,  647 
In  general,  29,  946 
Snow  and  ice,  29,  647 
Offer  and  Acceptance,  29,  856 

Action  of    duly  authorized  committee, 
29,858 
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WORKING  CONTRACTS— CoB^'rf 
Offer  and  Acceptance— Co«<'rf 

Bid  in  answer  to  an  advertisement,  29, 

856 
Direction  to  bidder  to  go  on  and  do  the 

work,  2  g ,  857 
Necessity  of  unconditional  acceptance, 
z  g ,  856 
Original  estimate,  see  infra,  Payment. 
Parol  Contracts,  2  g ,  858 

Conveyance  of  land,  29,  859 
Partial  performance,  2g,  860 
Substitution  of  parol  for  written  con- 
tract, 2  g ,  860 
Usually  in  writing,  29,  858 
Validity,  2g,  858 

Waiver  of  written  contract,   2g,  860 
Fart  Performance,  2g,  901 
Contract  entire,  2g,  goi 
Destruction  of  Work,  2  g ,  900 

Contract  for  specific  portion  of  work 
which  is  completed  before  destruc- 
tion, z  9 ,  907 
Contract   to   do   certain  portions  of 

the  work,  29,  908 
Damages  for  non-performance,    29, 

907 
Liabilit3'  of  contractor,  29,  906 
Negligence  of  contractor,  2g,  906 
Negligence  of  employer,  2  9 ,  908 
Repairs,  29,  908 
Risks  of  destruction   on  employer, 

29,909 
Subcontractor,  2  9,  907 
Unavoidable  accident,  29,  go6 
Employer  Preventing  Performance,  29, 

903 

Damages,  29,  903 

Employer   giving   contractor   notice 

to  proceed  with  work,  29,  905 
Measure  of  damages,  29,  905 
Prospective  profits,  2  9 ,  905 
Quantum  meruit,  29,  903 
Recovery  by  contractor,  29,  903 
Refusal   of  employer  prior  to  com- 
mencement of  work,  29,  906 
Rescinded,  29,903 
Whether     contractor     must     prove 
readiness  and   ability  to  perform, 
29,  904 
Entire  Contract,  29,  910 
Abandonment,  zg,  910 
Abandonment    for   just    cause,   29, 

912 
Employer  failing  to  perform  his  por- 
tion of  the  contract,  2g,  912 
Employer  making  use  of  contractor's 
materials,  29,  911 
Generally,  29,  901 
Severable  contracts,  29,  902 
When    contractor    can    recover,    29, 
901 
Payment,  29,  979 
In  general,  29,  979 
Lien  upon  the  building,  29,  981 
Medium  of  payment,  29,  982 
Payment  in  tax  assessments,  29,  983 
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Payment  Upon  Estimate  or  Classification 
of  Engineer,  z  9 ,  983 
Burden  of  proof,  29,  987 
Conclusiveness  of  estimate,  2g,  983 
Fraudulent  estimate,  29,  986 
Mistakes  in  measurement,  2g.  986 
Payment  not  due  until  estimate,  2g, 

985 
Scope  of  original  authority,  zg,  987 
Subcontractors,  zg,  983 
Waiver  of  right  to  object,  z  9 ,  987 
Reasonable  compensation,  zg,  980 
Time  of  payment,  zg,  980 
When  entitled  to,  29,  979 
Where  no  rate  is  specified,  2g,9So 
Penalties  and  Forfeitures,  zg,  918 

Delay  by  default  of  employer,  29,  919 
In  general,  27,  918 
Penalty    or    liquidated    damages,   29, 
918 
Penalties   and    Liquidated   Damages,  29, 

955 

.  See  Forfeitures. 
Examples,  29,  955-957 
In  general,  zg,  955 
Use  of  the  terms  "penalty,''  "forfeit," 

or  "liquidated  damages,"  zg,  957 
Performance  of  Contract,  see  infra.  Ac- 
ceptance AS  Waiver  of  Defects; 
Deviations  and  Alterations;  Im- 
PLIED  Conditions;  Nuisances; 
Part  Performance  ;  Property  in 
Materials;  Specific  Perform- 
ance; Substantial  Performance; 
Time  of  Performance. 
As    to    liability  for    negligence,    see 

infra.  Negligence. 
Performance  subject  to  affroval,  see 

infra.  Approval. 
Erections  in  violation  of  law,  zg,  955 
Property  In  Materials,  zg,  950 

Contractor  acting  as  agent  of  owner, 

2g,95o 
Contractor's  plant,  zg,  952 
Default  of  contractor,  29,  951 
Examples,  29,  950-955 
Fraud  upon  bankrupt  laws,  2g,  953 
In  general,  29,  950 
Provision  of  contract,  2  9,  951 
Seizure  under  execution,  29,  952 
When  property  passes  to  employer,  29, 

95° 

Work  performed  upon  a  chattel,  zg, 

951 
Reasonable  time,  2g,  917 
Rescission,  29,  978 

Time  of  performance,  2  9,  914 
Snow  and  ice,  29,  947 
Specifications,  29,  869 
Binding  on  Contractor,  2  g,  869 
Admissible  in  evidence,  29,  869 
Attached  to  contract,  29,  871 
Changes,  29,  871 
Examples,  zg,  869-871 
How  shown,  29,  871 
Party  to  the  contract,  29,  S69 
Definition,  29,  869 
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Implied  Warranty,  2  g ,  872 

Bill  of  quantities,  29,  873 

Conflict  of  authority,  29,  872 

Defects  in  plans,  29,  873 

Examples,  29,  872-875 

In  general,  29,  872 

Representations,  29,  873 
Variance    between    specifications    and 

contract,  i  9,  871 
Specific  Performance 

Adequate  remedy  at  law,  29,  913 
Examples,  29,  913,  914 
Of  contract  to  build,  a,  601 
To  compel  repairs,  29,  914 
Whether  equity  will  enforce,  29,  913 
Statute  of  Frauds,  29,  858 
In  general,  29,  S58 

Promise  to  pay  for  work  and  improve- 
ments on  land,  29,  S60 
Where  consideration  of  the  contract  is 

a  conveyance  of  land,  29,  859 
Subscriptions  to  work,  29,  988 
Substantial  Performance,  29,  891 
Allowance  for  defects,  29,  898 
Burden  of  proof,  29,  897 
Changes  made  in  progress  of  the  build- 
ing, 29,893 
Cost  of  alteration,  29,899 
Cost  of  supplying  omissions,  29,  898 
Defect  in  plans,  29,  893 
Defective  work  of  machinery  furnished 

by,  29,  893 
Employer,  29,  893 
Examples,  29,  891-899 
Im portant  deviation  or  omission, 2  9 ,896 
Necessity  of  substantial   performance, 

29,  89s 
Prnamentation  of  building,  29,  893 
Performance  a  condition  of  payment, 

29,894 
Qijantum  meruit,  29,  896 
Question  of  law  or  fact,  29,  897 
Right  of  contractor  to  remedy  defects, 

29,  894 
Slight  deviations,  29,  891 
Unimportant  omissions,  29,  893 
What  is  not  a  substantial  performance, 

29,  895 
Whether  sufficient,  29,  891 
StuferiiUendent,  see  infra.  Approval. 
Suretyship,  29,  976 
Tenders,  29,  866 

Acceptance  of  tender,  29,  866 
Agreements   to   stifle    competition   in 

bids,  29,  867 
Conditional  tender,  29,  866 
Definition,  29,  866 
Kishts  of  Lowest  Bidder,  2  g ,  867 

Bids   not  confirming  the  proposals, 
29,868         , 

Building  committee,  29,  867 

Public  work,  29,  867 

"  Responsible,"  29,  867 

Right  to  reject  any  and  all  bids,  29, 
867' 

Whether  party  must  accept  lowest 
bidder,  29,  867 


Time  of  Performance,  29,  914 

As  soon  as  possible,  29,  918 

Contract  provision,  29,  914 

Damages  to   the   contractor  from  em- 
ployer's delay,  29,  916 

Delay  caused  by  performance,  29,962 

Eflfect  of  extras   and  alterations,  29, 
921 

Employer  performing  his  part  of  the 
contract,  29,  915 

Excuses  for  Delay,  29,  92 x 
Act  of  God,  2g,  925 
Delay  caused  by  other  contractors, 

29.923 

Failure  of  employer  to  do  any  of  the 
work  which  he  is  called  on  by  the 
contract  to  do,  2g,  924 

Failure  of  employer  to  do  the  work 
provided  to  be  done  by  him,  2g, 
922 

Failure  of  employer  to  obtain  build- 
ing permit,  29,  923  , 

Failure  of  employer  to  supply  neces- 
sary materials,  29,  924 

Failure  to  designate  a  time  for  the 
commencement  of  work,  29,  924 

Negligence  of  employer,  29,  921 

Subcontractors,  29,  926 

.Unavoidable  accident,  29,  925 

Withholding  monthly  estimates,  2  9, 

92s 
Failure  to  perform  in  contract  time, 

29,  914 
Forfeiture,  29,  957 
Generally,  29,  914 
Particular  words,  29,  917 
Penalties  and  Forfeitures,  29,  918 

Delay  by  default  of  employer,  zg, 

919 
In  general,  29,  918 
Penalty  or  liquidate^  damages,  29, 
918 
Reasonable  time,  29,  917 
Rescission,  29,  915 
Waiver  or  Extension  of  Time,  29,  919 
Agreement,  29,  920 
Consideration,  29,  919 
Effect  of  extension,  29,  920 
Implied,  29,  920 
In  general,  29,  919 
Whether  time  is  of  the  essence  of  the 
contract,  29,  915 
Unavoidable  accident,  29,  925 
Waiver  of  Certificate,  29,  933 
Implied  waiver,  29,  933 
Proof  of  waiver,  29,  934 
Right  of  owner  to  waive,  29,  933 
Waiver  of  entire  performance,  29,  913 
Waiver  or  extension  of  time,  2g,  919 
What  power  to  build  includes,  2,  601 
WORKING  DAYS,  5,544 
WORKING  TOOLS,  29,853 
WORKMAN,  29,989 
WORKMEN,  12,532 
WORKS,  29,850 
Stove  works,  29,  850 
Works,  mines,  manufactory,  2g,  850 
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WORMS,  14,378 
WORN,  29,  990 
WORRYING,  29,990 
WORSHIP,  29,990 

Business  meeting,  29,  990 

Camp  meeting,  29,  991 

Christmas  tree  festival,  29,  991 

Place  of  worship,  1 8 ,  465 

Public  worship,  i  9,  304 

Religious  worship,  20,  828 
WORTH 

Money's  worth,  15,  711 
WOUND,  29,991 

Blow,  29,  992 

Breaking  a  bone,  29,  992 

Bruise,  29,  992 

Stab,  cut,  or  wound,  29,  992 

With  the  hand,  29,  992 

WRECK,  I,  141;  29,993 

See  Salvage;  Treasure  Trove. 

Coroner's  duty,  4,  175 

Definition,  29,  993 

Flotsam,  8,  72 

Jetsam,  1 1,  970 

Liability  of  owner  of  stranded  property, 

1,  142 
Protection  and  disposition  of  wreck,  29, 

994 
Rights  and  liabilities  of  owner  of  "wreck, 

29,99s 
Who  entitled  to  wreck,  29,  994 

WRECKING  TRAINS,  19,928 
WRIT,  29,996 
WRITE,  29,  996 
WRITING,  29,996 
See  Handwriting. 
Assent  in,  i,  824 
Lead  pencil,  29,  996 
Paper,  29,  998 

Pencil  writing  in  public  records,  20,  474 
Photographs,  29,  998 
Print,  29,  997 
Questions  of  law  and  Fact 

Illegible  writing,  19,  655 
Stamping,  29,  997 
Stenography,  29,  998 
Telegraph  and  telephone  messages,  2  9,998 
What  Is   Writing  Within   the    Statute  of 
Frauds,  2  9 ,  240 
Lead  pencil,  29,  240 
Printing,  29,  240 
Typewriting,  29,  240 
Written  on  a  slate,  29,  241 
Whether  demand  must  be  in,  5,  528/" 
WRITING  OBLIGATORY,  1 7,  4 
See  Bonds. 
Definition,  2,  \s,c, 
WRITING  TEACftER 

As  an  expert  in  handwriting,  9,  293 


WRIT  OF  ERROR,  see  Error,  Writ  of. 
WRIT  OF  LATITAT,  1 2,  949 
WRIT  OF  NE  EXEAT,  see  Ne  Exeat. 
WRIT  OF  RESTITUTION,  see  Restitu- 
tion (Writ  of). 
WRITTEN  INSTRUMENTS,  n,  275 
See    Abbreviations;     Acknowledg- 
-ment;  Alteration  in  Instrument; 
Ambiguity;   Ancient  Documents; 
Attestation;    Contracts;    Date; 
Evidence;    Fraud,    Statute    of; 
Handwriting;    Letters;    Lost 
Papers;   Memorandum;   Mistake; 
Notice  to  Produce  Papers  ;  Parol 
Evidence;      Presumptions;     Pro- 
duction OF  Documents;  Recitals; 
Recording  Acts;  Reformation  of 
Instruments;     Secondary     Evi- 
dence; Spelling;  Subpcena;    Sup- 
pression of  Evidence;  Title;  Us- 
ages AND  Customs. 
Documents,  5,  853 
Larceny,  12,  783 
Letters,  1 2 ,  784 
Of  value,  12,  783 
Public  records,  i  2 ,  783 
Receipt,  i  2,  783 
Questions  of  Law  and  Fact, 
Contracts,  1 1 ,  241 
Deeds,  1 1,  241 
Records,  1 1,  241 
When  for  the  judge,  1 1 , 
When  for  the  jury,  1 1 ,  241 
Where  written  contract  re/juires  parol 

explanation,  1 1 ,  241 
Whether  error  to  submit  written  con- 
tract to  jury,  1 1 ,  241 
Wills,  II,  241 
What  Constitutes  Writing 

Instrument  partly  written  and  partly 
oral,  13.  772 
WRITTEN  LAW,  see  Statutes. 
WRONG,  29,  1000 
WRONGFUL  CONVERSION 
Imprisonment  for  debt,  10,  216 

WRONGFULLY,  27,  696;  29,  1000 


1 1 ,  241 


241 


YARD,  29,  1000 

YEAR,  29,  looi 

YEARLING,  29,  looi 

YEAR  TO  YEAR,  TENANCY,  see  Land- 
lord AND  Tenant. 

YEAS  AND  NAYS,  see  Statutes. 

YIELDING  AND  PAYING,  29,  1002 

YOKE,  29,  1002 
Of  oxen,  7,  13S 

YOUNGER 

Younger  children,  3,  234 

YOUTH,  29,  1002 
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A,  I,  I 

Abate,  12,759 
Abduct,   1 ,  21 
Abide,  1 ,  37 

Abide  by,  2,  703 

"  Follow  the  event,"  8,  75 
Abide  by,  2 ,  703 
Abiding 

Abiding  conviction,  4,  145 
Ability,  i,  28 
Able,  1 ,  28 
Able-bodied,  x,  28 
Abode 

"  Last  place  of  abode,"  12,  902 

Place  of  abode,  i  8,  464 
About,  1 ,  32  ;  2  1 ,  543 

About  the  person,  3,  410 

In  and  about,  10,  322 

Lying  about,-i3,  626 

On  or  about,  10,  588;  17,  184 

"  Say  about,"  2  i,  544 
Above 

In  manner  above  mentioned,  14,  254 
Abridge,  13,  230 
Abscond,  1 ,  34 

Definition  of,  in  attachment,  1,  897 
Absconding  debtors,  10,  214 
Absence,  i ,  35 
Absented,  i,  44 
Absolute,  I,  44 

Absolute  property,  i  g,  289 
Absolute  interest,  1,44 
Absolutely,   i,  45 
Abstract,  i,  45 
Abuse,  i.,  49 

Carnal  knowledge,  2,  735 
Abut,  I,  49 
Abutment,  i,  50 
Accept,  1 ,  50 
Acceptance,  1,50;  2,315 
Acceptor,  2,  315 
Access,  1 ,  50 
Accession,  18,  411 


According,  i,  107 

According  to  law,  12,  956 
Account 

Or  on  account  of,  8,  79 
Accountable,  i,  135 
Accountable  receipt,  i ,  135 
Accrue 

In  the  sense  of  exist,  i,  142 
Accrue  and  occur  distinguished,   I,   142 
Accumulated  surplus,  i,  142 
Accuse,  I,  143 
Accused 

Charged  with  crime — accused  of  crime, 
3,  121 
Accustomed,  1 ,  143 
Acquainted,  i,  170 
Acquiesced,  i,  171 
Acquired,  1,171 

Otherwise  acquired,  i,  171 
Acquittal,  i,  171 
Acquittance,  i,  171 
Acquitted,  i,  172 
Across,  I,  172 
Act,  I,  172 

Act  in  all  my  business,  i,  173 

Acting  in  his  official  capacity,  i,  173 

Act  of  congress,  i ,  173 

Act  of  insolvency,  i,  178 

In  pursuance  of  an  act,  1,  173 

Municipal  act,  i,  173 

Reasonable  act,  19,  1077 

Suffer  any  act,  i,  173 
Act  and  Deed 

See  Accidents  ;  Act  of  God. 

Equivalent  to  executed  in  an  acknowl- 
edgment, I,  156 
Acting,  I,  178 

Acting  as  attorney,  i,  178 
Action,  see  Civil  Action. 

Cause  of  action,  3,  46 

Civil  action,  3,  257 

Civil  damage  acts,  3,  257 

In  action,  i  o,  323 
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Action — Cont'd 

Maintain  an  action,  14,  z 

Subject  of  action,  1 1,  1009 
Active 

Debts,  5,  163 
Act  of  God,  I,  173 
Acts 

"  Acts  and  means,"  i  9,  983 

Necessary  acts,  16,  371 
Actual,  I,  184^ 

Actual   and  constructive  fraud  distin- 
guished, I,  184^ 

Actual  and  continued  change  of   pos- 
sessions, I,  184A 

Actual  cash  payment,  i,  185 

Actual  cash  value,  i ,  185 

Actual  change  of  possession,  3,  90 

Actual  confinement,  3,  497 

Actual  control,  i,  187 

Actual  cost,  1 ,  185 ;  2 1 ,  303 

Actual  damages,  i,  187 

Actual  determination,  i,  185 

Actually  chargeable,  3,  122 

Actually  employed,  i,  187 

Actually  occupied,  i,  187 

Actually  sold,  i,  186 

Actual  market  value,  i,  186 

Actual  military  service,  i ,  i86 

Actual  notice,  i ,  184// 

Actual  occupation,  i ,  186 

Actual  ouster,  i ,  186 

Actual  place  of  abode,  25,  138 

Actual  Possession,  i ,  184^ 

5ee Adverse  Possession;  Posses- 
sion. 

Actual  residence,  x,  186;  21,  125 

Actual  seizure,  i,  187 

Actual  settler,  i ,  186 
Addition,  I,  187 

Addition  erected  to  a  building,  i ,  187 ; 
2,  603 

All  future  erections  or  additions,  I,  188 

Any  addition  of  building,   1,  188 
A  del  credere  commission,  i,  396 
Adequate 

Adequate  cause,  i ,  189 

Adequate  crossings,  i,  189 

Adequate  remedj',  20,  974 
Adhering,  i ,  190 
Adjacent,  i,  190;  24,  68;  25,  520 

Adjacent  and  contiguous,  i,  190 

Adjacent  occupant  or  proprietor,  i,  igo 

Distinguished  from  adjoining,  i,  190 
Adjoining,  I,  191,  766;  24,  68;  25,  520 

Distinguished  from  adjacent,  i,  190 

Synonymous  with  contiguous,  i,  191 
Adjudged,   i,  192 
Administer 

Administer  or  cause,  3,  48 
Administration,  i,  193 
I     Adult,  I,  207 
Advance,  i,  224 

May  advance,  14,  9S4 
Advances,  1,224 

Propriety  of,  in  reference  to  advance- 
ments, 1 ,  224 
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Adverse 

Adverse  party,  1 7 ,  474 
Adverse  possession  of  water,  i,  296 
Advice,  i ,  307 

Letter  of  advice,  i  3,  237 
Aerolite,  15,  388 
Affianced  wife,  16,63 
Affidavits,  1,  307 
AfBnlty,  I,  315 

Consanguinity  and  affinity  distinguish- 
ed, 3,  661 
Affirmance,  i,  315 
Afore,  I,  319 
Aforesaid,  i,  319 

See  Said. 

Aforesaid  county,  10,  592 

As  aforesaid,  i,  177,  319 

As    applying   to    the   next   preceding 
paragraph,  1,319 

Brought  up  as  aforesaid,  i,  319 

Convinced  as  aforesaid,  i ,  319 

County  aforesaid,  i,  319 

From  the  day  and  year  aforesaid,  i ,  320 

Her  part  aforesaid,  i,  320 

In  all  the  places  aforesaid,  i,  320 

Marry  as  aforesaid,  i ,  320 

Purpose  aforesaid,  i,  320 

Sold  as  aforesaid,  i ,  320 

Time  aforesaid,  i,  320 
Aforethouglit,  x,  321 

Malice  aforethought,  see  Murder. 
Afoul,  I,  321 
After,  I,  321 

After  conviction,  i,  322 

After  date,  i ,  323 

After  his  decease,  1 1 ,  906 

After  judgment  or  verdict,  x ,  322 

After  payment  in  a  will,  i ,  323 

After  the  fact  committed,  i,  322 

After  the  passing  of  an  act,  i ,  323 

After  work,  i ,  323 

Computation  of  time,  i,  321 

From  and  after,  8,  982 

"  Of"  equivalent  to  "  after,"  i  7,  34 
Afternoon,   i,  324 
Afterwards,  i ,  324 

"  As  soon  afterwards  as  it  is  practica- 
ble," I,  324 

Thereafterwards,  x ,  324 
Against,  1 ,  325 

Against  her  will,  i ,  325 

Against  law,  i,  325 

Against  the   form   of    the   statute,    i, 

325 
Decided  against,  5,  348 

Age,  I,  326 

Aggregate,  i ,  449 

Aggregate  payments,  i,  449 

Aggregation 

In  patent  law,  1 1 ,  796 

Aggrieved,  i ,  449 
Party  Aggrieved,  18,2 
See  Person  Aggrieved. 

Aggrieved  ^person,    see    Person    Ag- 
grieved. 

Agister,  1,451 

Agree,  i,  451 
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Agreeable,  1,451 
Agreeably,  i,  451 
Agreed,  i,  451 

As  agreed,  i,  451 
'"  Dismissed  agreed,"  i,  451 

It  is  agreed,  i,  451 
Agreement 

Per  agreement,  18,  297 

Terms  of  agreement,  25,  951 
Agreement,  meaning  of  the  term  as  used 

in  the  statute  of  frauds,  2,  123 
Agrees,  1 ,  452 
Agriculture,  i ,  452 

Agricultural  employment,  i,  452 

Engaged  in  agriculture,  1 ,  452 

Ordinary  agricultural  crop,  17,  271 
Aid,  I,  452 

Aid  and  abet,  i,  453 

Aid  or  abet,  i,  454 

Aid  or  assistance,  i ,  453 

Aid  or  comfort,  i ,  453 
Air-tight,  i ,  454 
Alarm,  i ,  454 

Giving  a  false  alarm,  i,  454 
Alcalde,  i,  454 

Alcohol,  see  Intoxicating  Liquors. 
Ale,  see  Intoxicating  Licjuors. 
Aleatory,  i ,  454 

Aleatory'  contracts,  1,  454 
Alibi,  I,  454 
Alien,  i,  456 
Alienate,  i,  466 
Alienated,  i ,  466 
Alienation,  i ,  466 ;  29,  486 

Distinguished  from  descent,  i,  466 

In  insurance  policies,  1,  466 

In  mortmain,  i,  467 

In  various  statutes,  i,  467 
Alive 

Issue  alive,  1 1 ,  903 
All 

All  debts,  5,  157 

All  faults,  I,  489;  27,814 

All  I  am  virorth,  i ,  488 

All  my  effects,  see  Effects. 

All  mj  estate,  i,  478,  488 

All  my  land,   i,  488 

All  my  personal  estate  or  property,  i, 
478 

All  my  property,  i ,  478 

All  possible  skill  and  care,  18,  842 

All  practicable  speed,  19,1 

All  the  rest  and  residue,  i,  489 

Arbitration  and  award,  i,  489 

In    other   instruments   than  wills,    i, 
489 

In  wills,  1 ,  487 
Allegations 

Material  allegations,  14,976 
Allegiance,  i ,  490 

Natural  allegiance,  3,  511 
Allocatur,  i ,  490 
Allodial,  I,  490 
Allonsje,  i,  491;  2,  316 
Allotment,  i ,  49 1 

Allot  and  allow,  i,  492 

Allotment  of  dower,  i ,  492 
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Allotment  under,  i ,  492 
Allotment  with  award,  i ,  491 
In  treaties  with  Indians,  i ,  492 
Of  dower  in  a  corporation,  i,  492 
Allow 

Allot  and  allow,  i ,  493 

Allowing  people  to  pass  and  repass,  i, 

493 
Allow  or  permit,  i ,  492 
Allow  to  give,  1 ,  493 
Examine,  settle,  and  allow  accounts,  i, 

492 
Forty  days  shall  be  allowed,  i ,  492 
Verdict  allowed  and  recorded,  i,  493 
Allowance,  1 ,  493 

Allowance  of  executor's   accounts,  1 , 

494 

Allowance  of  road,  i,  493 

Allowances  of  a  trustee,  i,  493 

Allowance  to  a  son,  i,  493 

Allowance  to  officers,  i ,  493 

Allowance  to  the  wife,  i ,  493 

Cabin  or  other  allowances,  1 ,  493 

Salary  and  allowance,  i ,  494 

With  allowance,  i ,  493 
Almanac,  i,  494 
Alms,  1 ,  495 
Along,  1 ,  495 

"  Along"  and  "  adjoining"  equivalent, 
1,191 

Along  a  river,  i ,  495 

Along  a  wall,  i ,  495 

Along  the  bank,  i ,  495 

Along  the  high- water  mark,  i,  495 

Along  the  line,  13,  843 

Along  the  river,  i ,  496 

Along  the  strfeet,  i ,  496 

Along  the  vein,  i  5,  506 
Already,  i ,  496 ;  2  3 ,  327 

Already  agreed,  i,  496 

When  not  already  done,  I,  496 
Also 

In  wills,  1 ,  496 
Alter,  1 ,  496 

Alter  or  amend,  i,  496 
Alteration,  i ,  497 

Alteration  of  a  road,  i,  497 

Erection,     alteration,    or     repair,    1 , 

497 

Necessary  alterations,  16,  368 
Altering 

Altering  bills,  i ,  523 

Altering,  building,  repairing,  or  orna- 
menting, I,  523 

Altering  highways,  i ,  523 
Amalgamate,  i,  523 
Amalgamation,  i,  523 
Amercement,  i ,  555 
Amicable,  i,  556 
Amicable  action,  i ,  556 
Amicable  compounders,  i,  556 
Amicable  lawsuit,  i,  556 
Amicus  curiae,  i,  556 
Amnesty,  i ,  556 
Among,  1 ,  556 

"  Among  the   several  states  "  in  inter- 
-  state  commerce  law,  1 1,  539 
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Amount 

Amount  in  controversy,  i,  563;  4,  100 

Whole  amount  of  capital  stock,  i,  563 
Amusements,  i,  564 
Analogous,  i ,  564 
Ancestor,  i ,  564 

Collateral  ancestors,  3,  310 
Ancestral 

Debts,  5,  163 
Anchor,  i,  564 

Anchorage,  i ,  565 

Anchor  watch,  i,  564 

Lying  at  anchor,  i,  565;   13,626,  1193; 
14,  332 
Ancient  documents,  i ,  565 
And,  1 ,  569 

"  And  "  Construed  "  Or,"  i ,  569 ;  1 1 ,  366 ; 
17,  233;  29,  378 
Unmarried  and  without  issue,  1 1 ,  910 

And  elsewhere,  1 ,  570 

And,  in  addition  to  that,  i ,  570 

And  so  forth,  etc.,  i,  570 

Interchangeable  with  "or,''  i,  569 

Not  interchangeable  with  "or,"  i,  570 
17,  223 

"Or"  and  "and,"  23,370 

"Or"  not  read  as  "and,"   17,223 

"Or"  read  as  "and,"  17,  321 
"And"  to  read  as  "or"  in  covenants,  4, 

470 
Annexation,  1,  590 
Annexed,  i ,  590 

Annexed  to  the  freehold,  i,  592 
Annual,  i ,  598 
Annuity 

Equivalent  to  appoint,  i ,  631 

Pecuniary  considerations,  18,256 
Antecedent 

Debt,  5,  163 
Antichresis,  i,  610 
Any,  1 ,  61 1 

Any  child,  3,  233 

Any  confined   to  persons  and   things 
ejusdem  generis,  i,  612 

Any  place,  i  8,  463 

Equivalent  to  "either,"  I,  611 

In  any  manner,  14,  252 
Apart,  I,  167,  612 

Apart  from  her  husband,  I,  612 

Living  apart,  13,  971 
Apartment,  i ,  612 

In  a  lease,  i ,  612 

In  an  indictment,  I,  612 

Of  a  prison,  i,  612 

What  is,  I,  6i2 

What  is  not,  i,  612 
Apex,  I,  613,  15,  505 
Apparatus,  i,  614 

Necessary  apparatus,  1,615 
Apparatus  of  gaming,  i,  614 
Apparent,  i ,  615 

Apparent  danger,  1,615 

Apparent  easements,  i,  615 

Apparent  Go'od  Order 

In  bills  of  lading,  1,616 

Apparent  intention,  i,  615 
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Apfarent  possession    in    bills   of  sale 
acts,  see  Bills  of  Sale. 

Apparent  yiolation,  i ,  616 
Appeal,  I,  615 
Appeal  clause,  3 ,  279 
Appearance 

Effect  of  special  appearance,   i ,  184 
Appellate,  i ,  629 

Appellate  and  supervisory  power,  i ,  629 
Appellate  court,  i ,  629 
Appellate  jurisdiction,  i,  629 
Appendage,  1,  629 

Appendage  to  a  saloon,  i ,  630 

Necessar3-  appendages,  i,  629 

Road  with  its  appendages,  i ,  629 
Appendant,  i ,  630 

Appendant  appurtenant,  i ,  630 
Appertain 

Expenses  that  may  appertain  to  goods 
themselves,  i ,  630 
Appertaining,  i,  630 

With  lands  appertaining,  1 ,  630 
Applicable,  1,  631 
Application,  i,  631 

Application  for  continuance,  i ,  631 

Application  for  insurance  policy,  1 ,  631 

On  application,  i,  631 

Refusal  on  an  application,  1 ,  631 

Summary  of,  1 ,  631 
Applied,  i,  631 

Applied  power,  i,  631 
Apply,  I,  631 

Apply  to  the  use,  i,  631 
Appoint,  1 ,  631 

Annually  appoint,  1,  631 

Equivalent  to  "  choose,"  i,  631 

Equivalent  to  "designate,"  i,  631 

Equivalent  to  "  nominate,"  i,  631 

Equivalent  to  "  select,"  i,  631 

In  the  sense  of  "  direct,"  5,  669 
Appointment,  i,  631 

Appointment  to  the  office,  i ,  631 

Assets,  1 ,  632 

Definition,  1,631 

Exclusive   and   illusory  appointment, 
I.  633 

Manner  of  execution,  1,  632 

Under  a  power,  i,  632 
Apportionment,  i,  633 
Appraise,  1,  634 

Appraised  value,  i ,  634 
Appraisement,  i,  634 

Certificate  of  appraisement,  3,  59 
Appraisers,  i,  634 
Apprehend,  j,  636 
Apprentices,  i ,  636 
Appropriate,  i,  639;? 
Appropriation,  i ,  639^ 
Approval,  1 ,  640 

On  approval,  17,  184 
Approve,  1 ,  640 
Approvement,  1,640 
Appurtenance,  i ,  641 

Force  of  the  word  in  wills,  i ,  642 
Appurtenant,  i ,  644 

Appendant  and  appurtenant,  1 ,  630 
Apt  time,  i ,  645 
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Arbitrarily,  i,  645 

Ardent  spirits,  i,  716 

Are  charged,  i,  716 

Are  unmarried  and  without  issue,  1 1,  910 

Argument,  i,  716 

Before  argunient,  i,  716 

Use  any  argument  in  liis  charge,  1,717 
Arise,  I,  717 

Arise  out  of  the  same  transaction,  1, 
717 

Arising  during  the  course  of  trial,  i, 
717 

Cases  arising  in  a  justice's  court,  i ,  717 

Cases  arising  under  the  treaties,  i,  717 

Cause  arising  in  the  land  or  naval  force, 

1,717 
Cause  of  action  shall  have  arisen,  1,717 
Crimes  arising  under  the  revenue  laws, 

1,717 

Duties  arising  on  goods  imported,  1,717 

Where  the  cause  of  action  arose,  i,  717 
Arm,  I,  717 

Arm  of  the  sea,  i,  717 
Armed,  i,  717 

Armed  vessel,  i,  717 
Arms,  I,  718 

Arms  of  this  territory,  i,  718 

Arms  of  war,  3,  409 

Arms  to  aid  his  escape,  i,  718 

Carry  arms,  3,  16/ 

Force  and  arms,  8 ,  99 

Loaded  arms,  i,  718 
Aromatic,  i,  719 
Arraignment,  1,719 

Arraignment  of  the  prisoner,  i,  719 
Arrangement,  i,  717 

In  interstate  commerce  law,  1 1 ,  561 
Arrears,  1,  719 

Arrears  of  rent,  i,  719 

Arrears  of  taxes,  1,719 
Arrests,  i  4,  378 
Arrival,  14,  345-347 

Arrival  at  port,  i ,  758 

Arrival  within  the  limits  of  the  Unitea 
States,  I,  758 

Arrive  and  enter,  i ,  758 

My  arrival,  16,  109 
Arrive 

Arrive  in  port,  18,  838 
Art,  1 ,  775 

In  patent  arts,  i,  775 
Article,  1 ,  775 

All  other  articles  perishable  in  their 
own  nature,  i,  776 

Any  article,  i ,  775 

Any  other  article  or  thing,  i,  775 

Article  forwarded,  i,  775 

Article  of  manofacture,  i ,  775 

Article  of  value,  i,  776 

Article  or  part  of  any  article,  i,  775 

Articles  and  effects,  6,  194 

Articles  and  necessaries,  i,  776 

Articles,  goods,  or  things,  i,  776 

Articles  of  comfort  and  support,  i,  776 

Articles  of  glass,  i,  776 

Articles  of  gold  and  silver  manufacture, 
1,776 
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Articles  or  objects,  i,  775 

Manufactured  articles,  14,  260,  262 

Other  articles,  17,  283 

Other  valuable  article,  i,  775 

Valuable  article,  2  8 ,  44 
Artiacer,  i,  776 

Artificer  or  laborer,  i ,  776 

Merchant,  artificer,  i ,  777 

Or  handicraftsman,  1,776 
Artificial 

Natural   and   artificial  persons  distin- 
guished, 16,220;   18,404 
Artist 

Professional  artist,  19,  257 
As,  I,  777;   17,  495 

As  aforesaid,  i,  777 

As  far  as  possible,  i ,  778 

As  follows,  I,  777 

As  for,  1 ,  777 

As  is  most  convenient,  4,  102 

As  may  be  most  convenient,  4,  102 

As  occasion  shall  require,  i  7 ,  28 

As  soon  as  conveniently  may  be,  4,  103 

As  Soon  as  Fossltile,    i,  777;  21,534; 
22,839 
See  Reasonable  Time. 

As  the  crow  flies,  i,  777 
Asphaltum,  15,  501, 
Assemble,  i,  822 
Assembly,  i,  823 

Popular  assembly,  i,  823 
Assent,  I,  823 

Assents  in  writing,  i,  824 

Implied  assent,  i,  S24 

Mutual  assent,  16,  15 
Assets 

New  assets,  16,  489 
Assignment,  21,  9S3 
Assigns 

Mutual  insurance,  16,64 
Assize,   I,  881 

See  Nisi  Prius. 
Associate,  1,  881 

Association,    see    Corporations;    So- 
cieties AND  Clues. 
Assumpsit 

Action  of  as  special  case  in  New  York 
constitution,  3,  25 
Assurance 

Collateral  assurance,  3,  310 

Common  assurances,  3,  347 
At,  I ,  S90 ;  13,  843 

"  At  and  from,''  14,  343 

At  and  from  a  port,  i,  890 

At  his  decease,  1 1 ,  906 

At,  in  a  bill  of  exchange,  i,  893 

At  large,  i ,  890 

At  law,  1 ,  892 

At  least,  1,892;  13,  1,230 

At  merchant's  risk,  i ,  892 

At  once,  i ,  S92  ;  17,  189 

At  or  near,  i,  892  ;  i  6,  366 

At  or  upon,  i,  892 

At  sea,  1 ,  893 

At  that  time,  i,  893 

At  the  dwelling-house,  i,  893 

At  the  end  of  one  year,  i ,  893 

Vol.  II. 


'Words  and  Phrases. 


INDEX-DIGEST. 


Words  and  Phrases. 


WORDS  AND  PHRASES— Co»<'(f 
At— Co«i!V 

At  their  death,  i ,  892 

At  the  office,  i ,  893 

At  the  pit's  mouth,  i,  893 

At  the  trial,  i,  892 

At  the  warehouse,  i,  893 

At  this  date,  i ,  893 

Equivalent  to  "in,"  1,890 

Equivalent  to  "inner,"  i,  890 

Near,  at  or  near,  i,  892 

"  Of"  equivalent  to  "at,"  17,  34 

Running  at  large,  i  2,  S98-900 
Attacliment 

Effectual  attachment,  6,  195 
Attainder,  3,  516,537 

Conviction  and  attainder  distinguished, 

4.  HS 

Attaining 

On  attaining,  17,  184 

Attempt,  I,  936 

Attempt  and  intent  distinguished,  i ,  936 
Attempt  and  preparation,  i ,  937 
Attempt  to  commit  a  crime  or  felony, 

1 .  937 

Attempt  to  enter,  1,  937 

Attempt  to  sell,  3,  205 
Attendance,  i ,  937 
Attendance   of   witnesses   in   arbitration 

proceedings,  i,  679 
Attendant 

Medical  attendant,  18,  428 
Attending  physician,   i,  938 
Authority  of  agent  selling  by  sample,   i, 

103S 
Available,  i,  1038 

Available  for  adjudication,  i,  1038 

Available  means,  i ,  1039 
Available  capital,  i,  1038 
Avails,  I,  1039 
Avocation,  i,  1039 
Away 

Carry  away,  3 ,  16/ 
Back,  I,  1039 

Back  again,  i,  1039 

Back  lands,  i,  1039 
Backing,  i,  1039 
Backwardation,  23,  701 
Backwards,  i,  1039 
Bad,  I,  1040 

Bad  character,  i,  1040 

Bad  English,  1,1041 

Bad  faith,  7 ,  660 
Badge,  I,  1041 
Bad  upon  its  face,  i ,  1041 
Ball,  2,  64 

Taking  recognizance  of  bail  as  special 
case  in  the  New  York  constitution 
act,  3,  25 
BaUiff,  2,  39 

Special  bailiffs,  2,  39 
Baiting,  2 ,  63 
Balance,  2 ,  63 

Balanced,  2,  64 

Balance  of  probabilities,  2,  63 

Net  balance,  16,  487 

Under  balance,  2,  63 
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Ballast,  2 ,  64 

See  Dunnage. 

Dunnage  and  ballast,  6,  55 
Ballet,  2 ,  64 
Ballroom,  2,  66 
Balustrade,  2,  66 
Bar,  2,  120 

See  Attorney  and  Client. 

Bar  iron,  2,  122 

Crossing  the  bar,  ^,  121 

Plea  in  bar,  2,  121 

Saloon  and  bar,  2,  121 
Bare,  2,  122 
Bare  naked  lie,  2,  122 
Bare  trustee,  2,  122 
Bargain,  2,  122 

Bargain  for,  2,  124 

Close  the  bargain,  2,  124 

Contracts,  bargains,  and  agreements,  2, 
124 

Corrupt  bargain,  2,  123 

Grant,  bargain,  sell,  and  convey,  4, 130 
Barge,  2,  124,438 
Barkeeper,  2,  121 
Barley,  2,  125 

Prime  barle^',  2,  125 

Seed  barley,  2,  125 
Bam,  2,' 126 

Contained  in  a  barn,  2,  127 

Demise  of  a  barn,  2,  127 
Barratry,  2,  127,  239;    14,  378 
Barter,  2,  129 

Barter  and  sale,  2, 129 
Base  fee,  a,  129 
Basin,  2,  129 
Batture,  2,  157 
Bawd,  2,  157 
Bay,  2,  157 

Bay  or  harbor,  2,  157 

Bays  and  inlets,  2, 158 
Be,  2,  158 

Being,  2,  158 

Being  at  one  half  the  expense,  2,  158 

Being  in  advance,  2,  158 

Being  married,  2,  158 

Being  of  sound  wind  and  limb,  and  free 
from  all  disease,  ^,  158 

Being  surveyors,  2 ,  158 

May  be,  14,  984 

Not  to  be,  I  6,  752 
Beach,  2,  159;  22,  779;  26,  I 

5ee  Seashore;  Shore. 

Bounded  by  the  cliff  or  beach,  2 ,  159 
Beacon',  2,  159 
Beaconage,  a,  159 
Bear,  23,  700 
Bearer,  2,  159 

Synonymous  with  "  holder,"  9,  418 
Bearing,  see  Arms. 

Bearing  interest,  2,  159 

Bearing  the  surname,  2,  159 
Beast,  2,  159;  4,  570 
Beat,  2,  160 

Maim,  beat,  or  torture,  ^,  160 
Become,  2,  160 

At  the  time  he  becomes  bankrupt,  2, 
161 
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Become  due,  6,  38 

Rent  to  become  due,  2,  160 

Shall  become  an  habitual  drunkard,  2, 

160 

Bed,  2,  160 

Beef,  2,  161 

Beer,  2,  161 

Dutch  beer,  2,  161 

Lager  beer,  i,  161 
Beer  house,  2,  161 
Beer  shop,  2,  161 
Before,  2,  162 

At  least  fourteen  days  before  the  first 
day  of  the  court,  2,  162 

Before  conviction,  2,  162 

Before  me,  2,   162 

Before  said  court,  2,  162 

Before  the  sheriff  and  suitors,  a,  162 

Before  trial,  2,  162 

Next  before,  16,  702 

On  or  before,  10,  582;  17,  184 

On  or  before  a  certain  day,  2,  162 

Ten   days   before  the  first  day  of  the 
term,  2,  162 
Before  auditors,  i,  1012 
Beg,  2,  163  / 

Begging,  2,  163 
Begging  alms  and  soliciting  charity,  i, 

495 
Begin,  2,  163 
Beginning,  :*,  163 

Beginning  at,  19,  834 
Begotten,  2,  163  ;  29,  416 

Shall  be  begotten,  2,  163 
Behalf,  2,  164 

For  or  in  behalf  of,  8,  Si 

On  behalf,  17,  185 
Behavior,  2,  164 

For  lewd  and  lascivious  behavior,  see 
Lewd  and  Lascivious. 
Behind,  2,  164 
Being,  2,  158 

For  the  time,  8 ,  93 
Belief,  2,  164 

Best  of  his  belief,  2,  165 

Knowledge  and  belief,  12,  526 

Knowledge    and   belief  distinguished, 
2,  164 
Believe,  2,  164 

Find  and  believe,  2,  165 

Suppose  and  believe,  ^,  165        . 

Suspect  and  believe,  j.,  165 
Belong,  2,  166 

Belonging  to,  17,  34 
Below,  2,  169 

Below  high-water  mark,  2,  169 
Bench,  2,  169 

Bench  warrant,  z,  169 
Bench  and  bar,  2,  169 
Benchers,  2,  169 
Beneficial,  2,  170 

Beneficial  devise,  2,  170 

Beneficial  enjoyment,  2,  170 

Beneficially,  2, 171 

Beneficially  interested,  2,  171 

Beneficial  owner,  2,  170 

Beneficial  powers,  2,  170 
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Beneficially,  15,  598 
Beneficiary,  2,  179 
Benefit,  2,  179 

Benefit  of  children,  2,  179 

Benefit  of  exemption^  2,  182 

Benefit  of  herself,  her  family,  and  her 
estate,  2,  181 

Benefit  of  law,  2,  181 

Benefit  of  survivorship,  2,  180 

Benefit  of  wife,  a,  180 

Person   for  whose   immediate  benefit, 
2,181 

Public  use  or  benefit,  2 ,  181 
Benevolence,  2,  182;  15,  624 
Benevolent,  2,  1S2 

See  Charities. 

Moral  or  benevolent  objects,  i  5,  716 
Benzine,  i  7,  179 
Bequeath,  2,  1S3;  5,  422 

Give  and  bequeath,  8,  1356 
Bequest,  11,  374;  29,  349 

See  Bequeath. 
Bequests  of  all  the  rest  and  residue,  i, 

489 
Berries,  ^,  183 
Besot,  2,  183 
Best,  2,  183 

Best  endeavors,  2,  183 

Best  evidence,  2,  183 

Best  information,  2,  183 

Best  of  his  ability,  2,  184 

Best  of  his  belief,  see  Belief. 

Best  oil,  z,  184 

Best  picture,  2,  184 

Best  rent,  2,  184 

Best  you  can,  2,  1S4 

For  the  best,  2,  184 

If  it  is  deemed  best,  2,  184 

Seem  best,  :i,  184 

Think  best,  2,  184 
Bestiality,  2,  185 
Bet,  2,  186  ;  28,  511 

Synonymous  with  "wager,"  2,  185 
Better  equity,  :«,  186' 
Betterment,  2,  186 
Betting,  see  Gaming. 

Bet  distinguished  from  premium,  2, 185 

Betting  of  money,  2,  185 

Betting  on  elections,  2,  186 
Between,  2,  186;  19,  S34 

Account  between  two  persons,  2,  189 

Between  certain  periods,  2,  187 

Between  points  within  the  state,  2,  188 

Between  two  cities,  2,  186,  188 

Between  two  counties,  2,  188 

Between  two  days,  a,  187,  188 

Bet^yeen  two  rivers,  2,  i88 

Equally  to  be  divided  between  them,  2, 
188 

Line  between  two  objects,  2,  501 
Beverage,  ^,  189 
Beyond 

Beyond  the  cape  of  Good  Hope,  2,  190 

Beyond  the  life  of  the  offender,  2,  190 

Beyond  the  Seas,  2 ,  189 

Limitation  of  actions,  13,  741 
Bias,  2,  190;   12,352 
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Bicycles,  6,  31 

See  Carriage. 

As  a  carriage,  6,  31 
Bidder 

Highest  bidder,  25,  396 
Biennial,  z,  191 
Big,  2,  191 

Big  with  Child,  2,  191 

Distinguished    from     pregnant,    2, 

191 
Quick  with  child,  2,  191 
Bijou,  see  Jewelry. 
Biian,  2,  igg 
Bilateral,  2,  198 
Bill 

English,  6,  645 
Billiards,  2,  421 
Billiard  Tahle,  2 ,  422 

Erects  and  keeps  a,  2,  422 
Bind,  2,  422 

See  Bound. 

Bindings,  2,  422 

Bind  out,  2,  422 

Bind  such  debts  in  his  hands,  j,,  422 
Bipartite,  2,  422 
Birth,  2,  422 

5ecBoRN;  Concealmekt  of  Birth. 
Bishop,  2,  422 
Bishopric,  2 ,  423 
Bitch,  2,  423 

Bitters,  see  Intoxicating  Liquors. 
Black,  2,  423 
Blackleg,  2,  423 

Blackmail,  see  Threats  and  Threat- 
ening Letters. 
Blanc  seign,  2,  423 
Blank,  2,  423 
Block,  2 ,  425 

Tenement  block  in  insurance  policy, 

2,  425      ^ 
Blockade,  see  International  Law. 

Blockaded  port,  2,  425 
Blood,  2,  426 

"  Next   of    blood "    synon3'mous   with 
"  next  of  kin,"  2,  426 

Of  my  name  and   blood,   2,  427;   16, 
142 

Relation  by  blood  or  marriage,  2,  427 

Spitting  of  blood,  2,  427 
Blow  with,  2,  427 
Blubber,  14.  33° 
Bludgeon,  2,  427 
Board,  2,  427 

See  Boarder. 

Boarded,  2,  437 

County  board,  2,  428 

Free  on  board,  2  i,  531 

On  board,  2,  429 
Boarder,  2,  437 

See  Board  ;  Lodger. 

Distinguished  from  guest,  2 ,  437 
Boarding,  2,  437 

Boarding-house,  see  Innkeeper. 
Board  of  supervisors,  2 ,  437 
Boat,  2,  438;  I5i  501 

First,  8,  21 
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Body,  2,  440 

See  Habeas  Corpus. 

Body  corporate  or  politic,  2 ,  441 

Body  of  the  county,  z,  440 

Body  of  water,  2,  441 

Of  the  body,  17,  35 
BodUy 

Great  bodily  harm,  g,  597 
Bogus,  ii,  443 
Bohea,  2,  443 
Boilers 

Bursting  of  the  boilers,  1 4 ,  332 
Boiling,  2 ,  443 

Boiling  water,  2,  443 
Bolt,  2 ,  444 
Bona,  2 ,  444 

See  Goods  ;  Good  Faith. 

Bona  fide  debts,  2',  447 

Bona  fide  mistake,  2,  447 

Bona  fide  paid,  2,  447 

Bona  fide  possessor,  2,  446 
Bona  Fide,  2-,  444 

Bona  fide  claimant,  3,  277 
Bona  Fide  Holder,  2,  316 

See  Bills  and  Notes. 
Bona  fide  purchaser,  2,  444 
Bone 

Manufacture  of  bone,  14,259 
Bonus,  2,  467// 
Book,  2 ,  467/ 

Book   within    the    copyright    law,    4, 

Effects,  stock-book  and  book  debts,  6, 
194 

Horn  book,  4,  151 

Letter  book,  13,  237 

My  books,  i  6,  109 

What  constitutes,  2,  468 
Bookseller,  2,  469 
Boom,  •^,  469 
Booth,  2,  476 
Boots,  2,  476 

One  pair  of  boots,  2,  476 
Booty,  2,  730 
Born,  2,476;  29,415,417 

See  Birth. 

Born  and  to  be  born,  2,  477 

Born  or  to  be  born,  2,  477 

Child  en  ventre  sa  mere,  2,  477 
Borough-English,  2,  480 
Borrow,  2,  480 

All  borrowed  money,  a,  481 

Borrowing  money  distinguished  from 
receiving  deposits,  -.a,  481 

Borrowing  of  money,  2,  481 
Borrowed,  2,  481 
Borrower,  2,  481 

In  New  York  usury  law,  2,  481 
Boston,  2,  482 

Port  or  harbor  of  Boston,  2,  482 
Botes,  7,  33 
Both,  2 ,  482 

Or  of  both,  2,  482 
Bottle,  21,  303 
Bottles,  2 ,  482 

As   distinguished  from  demijohn,  2, 
482 
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Bought,  2,  494 

See  Buy. 

All  goods  bought,  2,  494 
Bound,  2,  494 

See  Bind. 

Bounding  on,  2,  504 

Bound  to  convict,  2 ,  494 

Bound  with  surety,  2,  495 

Held  and  firmly  bound,  2,  495 

Persons  bound  as  security  for  anothe 

2.  495 

Shall  remain  bound  as  now,  2,  495 
Bowkett  and    Starr-Bowkett  societies 

2,  607 
Branch,  2,  513 

Branch  of  the  legislature,  2,  514 

Branch  railroad,  2,  513 

Future  extensions   or  branches,  2,  514 

Main  branch  of  a  river,  2,  514 
Brand,  2,  514 
Brass,  2,  514 

Brass  knuckles,  2,  515 
Bread 

Fancy  bread,  7,  810 
Break,  2,  528 

Breaking  doors,  i ,  742,  746 

Breaking  outer  door,  2 ,  529 
Breakage,  1 4,  332 

In  bill  of  lading,  2,  236 
"Breaking,"  2,  659 

Actual  Breaking,  2 ,  661 

In  law  against  burglary,  2,  660 
Bred,  2,  529 

Bred,  kept,  or  preserved,  2,  529 
Breeding,  2,  529 

Breeding  back  again,  2,  529 

For  breeding  purposes,  2,  529 
Brethren,  2,  529 
Brevet,  2,  529 
Brewer,  2,  530 
Brick,  2,  540 

Brick  dwellings,  2,  540 

Brick  store,  2 ,  540 
Brick  clay,  i  5,  501 
Brick  earth,  i  5,  501 
Brief,  2,  565 

Brief  statement  of  Maine  statutes,  2 ,  566 
Brine,  15,  501 
Bring 

Advancements  brought  into  hotchpot, 
2,  566 

"  Bringing  an  action  or  suit,"  2 ,  566 

Bring  up,  2,  566 

Brought  before  the  justices  or  magis- 
trates, 2,  568 
British,  2,  568 

British-built  ship,  2,  569 

British  custom,  2,  570 

British  statute,  2 ,  570 

British  subjects,  2,  571 

British  weight,  2,  571 

Good  British  brig;  2,  568 

Recognized  British  ship,  2,  569 
Broken,  2,  571 
Brother,  2 ,  599 

Includes  illegitimate.  2,  599 
My  brother's  son,  16,  109 
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Bubble,  2,  600 
Budget,  2,  600 

Buffalo,  2,  600 
Buggery,  2,  600 
See  Sodomy. 
Build,  2,  600 

Contractor  or  builder,  2,  601 
Contracts  to,  2,600 
Erect  or  build,  2,  601 
New-build,  2,  601 

What  the  power  to  build  includes,  2, 
600 
Builder.  2,  6oi 

Builder's  risk,  see  infra.  Fire  Insur- 
ance. 
Building,  see  House. 

Within  mechanics'  liens  laiv,  see  Me- 
chanics' Liens. 
Addition  to,  2,  603 
Appurtenance  to  a  building,  2,  603 
Building,  altering,  repairing,  or  orna- 
menting, 1,523 
Building  erected,  2 ,  603 
-  Building  ground,  2,  603 
Building  material,  2,  603 
Building  purposes,  2,  604 
Buildings    for    religious    worship,     2, 

604 
Buildings  or  other  property,  2,  603 
Burglary 

Building,    what    is    within     statutes 
against,  2 ,  601 
Construction,   erection,    or     repair    of 

building,  2,  603 
Construction  or  repair  of  building,  2, 

603 
Erection  of,  6,  808 
If  the  building  should  fall,  2,  603 
In  application  for  insurance,  2,  602 
In  law  against  burglary,  a,  660 
In  law  of  arson,  i,  758 
In  lease,  is,  602 
Line  of  buildings,  13,  843 
Maintain  a  building,  14,  3 
Mansion,  14,  255 
Material  for  a  building,  i  4,  976 
Nature  and  material  structure  of  build- 
ings insured,  2,  603 
New  building,  2,  603;   16,  489 
Public  buildings,  2,  603 
Saw-mill,  2,  601 
Stable,  2,  602 

Tenement  distinguished  from,  25,  946 
Unfinished  house,  2,  601 
Within  covenants  against  erecting,  ^, 

602 
Within  intoxicating  liquor  laws,  2,  602 
Within  mechanic's  lien  laws,  2,  602 
Wooden  buildings,  2,  604 
Built 

British-built  ship,  2,  569 
Bull,  2,  646;   23,  701 
Bullion,  2,  648 
Bundle,  i,,  649 
Burden,  2,  649 

Conveyance    of   goods    or  burden   in 
course  of  trade,  2,  649 
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Burdened 

Excessively,  7,  114 
Burgage-tenure,  2 ,  658 
Burgess,  2,  658 
Burglariously,  4,  752 
Burial,  2,  698 

Places  of  burial,  2,  698 

Used  for  burials,  2 ,  698 
Burlaps,  2 ,  6g8 
Buming-Flnid,  2,  698 

Camphene,  spirit-gas,  or  any  burning- 
fiuid,  2 ,  698 

Distinguished  from  kerosene,  2 ,  698 

Distinguished  from  naphtha,  2,  698 
Burst,  2,  699 

Bursting  of  boiler,  2,  699 
Bursting 

Bursting  of  the  boilers,  14,  332,  379 
Bushel,  2,699 
Business,  2 ,  699 

All  business,  2,  700 

Business  of  a  court,  2,  701 

Business  or  occupations,  2,  700 

Carrying  on  business,  3,  17 

Course  of  business,  4 ,  445 

Covenant  not    to   be   concerned   in  a 
business,  3,  419 

Dangerous,  5,  76 

Doing  business,  2,  701;  25,  661 

Express,  7,  539 

Follow  his,  8,  76 

In  and  about  business,  2,  701 

In  Sunday  lavf ,  2 ,  699 

License,  i 3,  527 

Mercantile  business,  ^,  701 

More  hazardous  business,  2,  70 

Office  of  business,  2,  701 

Ordinary  business,  17,  272 

Other  business,  2,702 

Out  of  business,  i  7,  289 

Place  of  business,  18,  464;  25,  145 

Sunday  laws,  24,  535 

Synonymous  with  '•  occupation,"  2 ,  699 

To  engage  in,  6,  642 

Trade,  business,  2,  700 

Usual  course  of  business;  27,915 

Whether  property,  ig,  288 
Business  card,  2,  731 
Business  corporation,  2 ,  701 
But,  2,  702 
Butcher,  2,  702 
Buy,  2 ,  702 

See  I30UGHT. 

Buying  office,  see  Officers. 

Buying'of  ■pleas,  see  Maintenance. 

Buying  stolen  property,  see  Receiv- 
ing Stolen  Goods. 

Buyer,  2 ,  702 

Buyer's  option,  2,  702 

Buy  in,  2,  702 

Buying,  2,  702 

Buying  counterfeits,  2,  703 

Buying  wife,  2,  703 

Buy  off,  a ,  702 

Buy  on  credit,  z,  702 

Buy  out,  2,  702 
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Buy  the  refusal,  2,  702 
Power  to  buy,  2 ,  702 
Proposals  to  buy,  2,  702 
By,  2,  703 

Authorized  by  law,  2 ,  703 

Bound  by  surety,  2,  703 

By  a  certain  time,  2,  703 

By  a  highway,  2,  704 

By   arbitrator,  with   power  to  decide 

questions  of  law,  i,  675 
By  a  sea,  2,  704 
By  a  stream,  2,  704 
By  authority',  2 ,  703 
By  estimation,  2,  703 
By  force,  2,  703 
By,  from,  or  under,  2,  704 
By  him,  2,  704 
By  his  agent,  2,  703 
By  land  of,  2 ,  704 
By  means,  2 ,  704 
By  night,  2,  704 
By   the  consent  of  the  company,  2, 

703 

By  the  court,  2 ,  703 

By  the  drink,  2,  703 

By  the  final  judgment,  2,  704 

B3'  the  people,  2,  704 

By  the  year,  2,  704 

By  virtue  of  his  employment,  2 ,  704 

Known  by,  2,  704 

"  Of  "  meaning  "  by,"  i  7,  34 
By-road,  2,  712 
Bystander,  2,  712;  12,  342 

Ca'oin,  2,  712 
Cabinet,  2,  712 

Cabinet  council,  2,  713 

Cabinet  or  collection  of  curiosities,  2, 

713 

Cabinet  ware,  2,713 

Cabinet  ware-rooms,  z,  713 

In  England,  2,  712 

In  the  United  States,  2,  712 
Cable,  2,  713 
Cadet,  2,  713 
Calculated,  2,  713 
Calcutta,  2,  713 

Calcutta  linseed,  2,  713 
Calendar,  ^i,  714 

Calendar  and  docket  distinguished,  5, 
840 

Calendar  month,  15,712 

One  calendar  month's  notice,  2,  714 
Call,  2,  714;  23,  701 

Called  lurchers,  2,  714 

Called  to  testify,  2,  714 

Call  forth,  2,  714 

On  call,  2,  714 
Call  distinguished  from  put,  23,  725 
Calling 

Ordinary  calling,  17,  272;  24,  538 
Calls,  23,  724 
Calumny,  2,  715 
Cameo,  2,  715 
Camp 

Camp-meeting,  2,  716 
Camphene,  2,  7x5 
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Can,  2,  716 

Best  you  can,  z,  717 
.  Cannot,  2,  717 
.Canada,  2,  717 

Canada  currency,  2 ,  718 

Canada  money,  2,  717 
Canal  boat,  2,  438 
Cancel,  2,  718 

Cancellation  of  a  will,  is,  718 

Cancellation  of  stamps,  2,  719 

Canceling  deeds,  2,  719 
Candidate,  2,  720 
Candles,  2,  721 

Tallow-chandler,  2,  721 
Cannot,  2,  717 
Canon,  2,  721 
Cant,  2,  721 
Cantango,  23,  701 
Canvas,  2,  722 
Capable,  2,  722 
Capacity,  2,  722 

Fiduciary,  2,  722;  7.  9S7 

In  any  office  or  capacity,  2,  722 

Misdemeanor  in  his  professional  ca- 
pacity, 2,  722 
Cape,  2 ,  723 
Capias,  2,  723 

.Capias  ad  satisfaciendum,  7,  118 
Capita,  2,  726 

Per  capita,  2,  726;  18,  297 
Capital,  2,  726 

Capital  cases,  2,  728;  3,  28 

Capital  letters,  2,  728 

Capital  offense,  z,  728 

Capital  stock,  2,  726 

Charged  with  a  capital  offense,  2,  728 

Moneyed  capital,  2,  726 
Capitation,  2,  728 
Captain,  2,  728 
Caption,  2,  729 
Captors,  2,  730 
Capture,  2,729;  14,  332 

Booty,  2,  730 

Captured  property,  2,  730 

Capturing  merchant  vessel  as  pirate,  2, 

730 

Conjunct  capture,  2,  730 

Prize,  2 ,  730 

Recapture,  2,  730 
Car,  19,  779;  23,942 

Street  car,  23,  942 
Cardinal,  2,  731 
Carding,  2,  731 
Cards,  2,  731 
Care,  2,  731 

A,  care  of  B,  2,  732 

All  possible  skill  and  care,  18,  842 

Care  and  management,  2,  732 

Care  and  skill,  2,  732 

Due  care,  2,  732  ;   6,  40 

Especial  care,  2,  732 

Extraordinary  care,  j.,  732;   7,  657 

Great  care,  2,  732 

Ordinary  Care,  2 ,  732 

See  Contributory  Negligence. 

Reasonable  and  proper  care,  2 ,  732 

Slight  care,  2 ,  731 
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Support  and  take  care  of,  2 ,  732 

Utmost  care,  -i,,  732;  28,  i 
Carelessly,  2,  732 
Cargo,  a,  732;  3,  147;   13,  973!   14,33^ 

Cargo  and  freight,  14,  332 

Complete  cargo,  3,  383 

Full  and  complete  cargo,  2 ,  734 ;   3,  147 

Goods  and  cargo,  14,  332 

Goods  stored  on  deck,  or  live  stock,  :i, 

733 
Inboard  cargo,  1 4 ,  332 
Profit  on  cargo,  2 ,  735 
Carnal  Knowledge,  2,  735 ;  1 1 ,  379 
Abuse,  2,  735 
Equivalent    to    sexual    intercourse,   2, 

735 
Carriage,  2,  735;  28,  520-522 
See  Bicycles. 
Bicycle  as,  2,  736;  6,  31 
Equivalent  to  vehicle,  2,  735 
Other  four-wheeled  carriages,  i  7,  283 
Other  four-wheel  spring  carriage,   2, 

737 

Other  such  carriage,  2 ,  737 

Pleasure  carriage,  2,  737 

Street  railway,  23,  941 
Carry,  3,  16/;  23,  701 

Carry  arms,  3,  16/ 

Carry  away,  3,  16/ 

Carrying  on  biisiness,  3,  17 

Carrying  out,  3,  19 

Carrying  to  sell,  3,  19 

Carry  into  port,  3 ,  16/ 

Carry  oil,  3,  16/ 

To   live  and   carry   on   business,    13, 
928 
Cart,  3,  19;  28,  521 

Cart  or  truck-wagon,  3,  20 

Cartways,  3,  20 

Taxed  cart,  3,  20 
Cartridges 

Pistol  cartridges,  i  8 ,  462 
Cas,  3,  20 

Cas  fortuits,  3,  20 
Case,  3,  21 

A  case  arising  under  a  treaty,  3,  21 

All  cases  affecting  ambassadors,  3 ,  22 

Capital  cases,  3,  28 

"Case  affecting"  contrasted  with 
"  cause  affecting,"  3,  22 

Case  arising  in  the  naval  forces,  3,  22 

Case  in  which  the  law  of  the  United 
States  authorizes  an  oath  to  be  ad- 
ministered, 3,  22 

Cases  at  law,  3,  25 

Cases  in  law  and  equity,  3,  21 

Cases  of  admiralty  and  maritime  juris- 
diction, 3,  22 

Case  stated,  3,  29 

Civil  and  criminal  cases,  3,  27 

Civil  cases,  3 ,  26 

Criminal  cases,  3,  28 

Facts  of  his  case,  3,  29 

In  case,  10,  323 

"In  case  of  the  death  "  in  wills,  3 ,  30 

In  each  case,  3,  29 

Sit  in  any  case,  3,  30 
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Case — Cont'd 
Special  Cases,  3,  23 

Actions  of  assumpsit,  3,  25 
Actions  to   foreclose   mortgages,  3, 

23 
Proceedings  to   obtain   partition  of 

lands,  3,  25 
Special  cases  not  cases  at  law,  3,  25 
Taking    the    recognizance    of    bail, 

3,  25 
Case  stated,  see  Agreed  Case. 
Cash,  3,  31 

Bank  notes,  3 ,  34 

Cash  notes,  3,  34 

Copper  cash,  3,  35 

Credit  in  cash,  3,  35 

Estimated  cash  value,  3,  34 

Full  cash  value,  3,  34 

Gold  dust,  3,  34 

In  cash,  3,  35;  10,323 

Net  cash,  1 6,  487 

Sales  for  cash,  3 ,  31 

Terms  cash,  3,  34 

Treasury-  notes,  3,  34 
Cashiering,  15,  41 1 
'Cast 

Castaway,  3,  35 

Casting  vote,  3 ,  35 
Casual,  3,  36 

Casual  poor,  3,  36 
Casualty,  3,  37 

Casualties  of  war,  3,  37 

Casualty  or  necessity,  3,  37 

Inevitable  casualties,  3,  37 

Unavoidable  casualty,  27,419 
Catalogue,  3 ,  37 
Catchings,  3 ,  43 
Cattle,  3,  43;  II.  370 

Cattle-guards,  3 ,  43 

Cattle  turned  loose,  3,  43 

Driving  or  conducting  cattle,  3,  43 

Fodder  for  cattle,  3 ,  44 
Cause,  3,44,  47 

Adequate  cause,  i,  189 

Administer,  or  cause,  3,  48 

Any  other  cause,  3 ,  44 

Any  party  to  a  cause,  3,  47 

Cause  affecting  persons,  3,  47 

Cause  of  Action,  3,  46,  594;  1 1,  1015// 
All  other  actions  or  causes  of  actions, 

I,  660 
Claim  synonymous  with,  3,  275 
Facts  constituting,  7,  658 
Ground  of  action,  g,  62 

Cause  of  complaint,  3,  44 

Cause  of  removal,  3,  44 

Cause  or  matter,  3 ,  47 

■Causes  and  suits,  3,  47 

Causes  remaining  untried,  3,  47 

Cause  to  be  taken,  3 ,  47 

Civil  cause,  3,  47 

Due  cause,  3 ,  44 ;  6,  40 

Final  disposition  of  the  cause,  3,  47 

For  cause,  3 ,  44  , 

<3ood  cause,  3 >  451  8,  1357 

Good  cause  of  action,  3,  47 
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Irresistible  superhuman  cause,  3,  45 

Jurisdiction  of  cause,  12,  315 

Justifiable  cause,  3,  45;  12,  514 

Legal  cause,  3,  45 

Nature  and  cause,  3,  45 

Original  cause,  1 7 ,  274 

Other  cause,  3,  45 

Probable  cause,  3 ,  45 

Beasonable  Cause,  3 ,  45 

See  Malicious  Prosecution. 

Same  cause,  3 ,  46 

Satisfactory  cause,  3,  46 

This  cause,  3,  47 
Caveat,  3,  48 

See  Patents  ;  Probate. 
Cease,  3 ,  48 

Ceased  to  be  thereon,  3,  48 

Cease  to  be  operated,  3,  48 

Cease  to  inhabit,  3,  48 

Cease  to  reside,  3,  48 
Cede,  3 ,  48 
Cedule,  3,  48 
Celebrate,  3,  48 

Celebrate  a  marriage,  3,  49 

Celebrating  a  rite,  3,  48 
Cellar,  3,49 
Cemeteries,  3,  49 

Title  of  lot  owners,  3 ,  49 
Certain,  3,  58 

Certain  rent,  3,  58 

Twelve  months  certain,  3,  58 
Certainty,  3,  58 

Moral  Certainty,  3  ,.58 ;   15,  715 
See  Reasonable  Doubt. 
Certificate,  3,  59 

Certificate  of  appraisement,  3 ,  59 

Collector's  certificate,  3 ,  59 

Loan  certificate,  1 3 ,  979 

Written    statement   or    certificate,   3, 
60 
Chain,  3,  67 
Chair,  3,  67 
Chairman,  3,  68 
Challenge,  see  Duelling;  Juries  and 

Jury  Trials.  . 
Chambers,  3,68;   iz,  15 
Champagne,  3,  68 
Chance,  3,  88 

Chance  medley,  3,  89 

Game  of  chance,  3 ,  88 
Chancellor,  3,  89 
Chandler 

Tallow-chandler,  2,  721 
Change,  .3,  89 

Actual  change  of  possession,  3,  go 

Change  in  the  property,  its  ise  or  oc- 
cupation, 3,  89 

Change  its  original  purpose,  3,  89 

Change  of  grade,  3,  89 

Change  of  moorings,  3,  89 

Change  of  possession,  3,  89 

Change  of  title,  3,  89 

Change  the  form  or  ground  of  action, 
3,89 
Changed,  3,  89 
Channel,  3,  108 

Main  channel,  14,  1 
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Chapel,  3,  109 

Chapel  of  ease,  2,  109 

Chapels  subject  to  mother  church,  3, 
109 

Free  chapels,  3 ,  109 

Parochial  chapel,  3,  109 

Private  chapels,  3,  109 
Chapter,  3,  109 

Chapter  headings,  3,  109 

Dean  and  chapter,  3,  no 
Character 

Character  distinguished  from  reputa- 
tion, 2  I,  21 

Distinguished    from     reputation,    2 1 , 
1047,  1049 

Good  character,  8 ,  1357 

Moral  character,  15,  715 
Charcoal,  3,  118 
Charge,  3,  118 

See  Instructions. 

As  applied  to  property,  3,  118 

Attorney's  charge  at  law,  3,  120 

Bankruptcy  act,  3,  119 

Charge  and  discharge,  3,  119 

Charged  with  a  capital  offense,  2,  728 

Charged  with  crime — accused  of  crime, 

3.  121 

Charge  on  holding,  3,  120 

Charge  to  enter  heir,  3,  120 

Charge  to  jury,  3,  121 

Charging  order,  3,  121 

Charging  part  of  a  bill,  3,  119 

Charging  the  hundred,  3,  121 

Debts  and  charges,  3,  120 

Declaration  of  charge,  3,  120 

Free  of  charge,  3,  120 

In  a  Mortgage 

When  not  synonymous  with  lien,  3, 
119 

In  charge,  10,  323 

In  complaint,  3,  121 

Lawful  charge,  3,  119 

Person  in  charge,  3,  121 

Priority  of  charge,  3,  120 

When  synonymous  with  fee,  7,  820 
Chargeable,  3,  122 

Actually  chargeable,  3,  122 

Chargeable  thereby,  3,  122 
Charge  and  accuse,  i,  143 
Charges,  3,  120 

Necessary  charges,  16,  370 
Charges  d'affaires,  see  Consuls. 
Chariot,  3,  122 
Charity,  3,  122 

Benevolent  objects  or  purposes,  a,  182 
Chart,  3,  138 

Advertising  cards,  3,  140 

Card  exhibiting  colors,  3,  140 

Cards  or  tables,  3 ,  140 

Copyright,  3,  139 
Charter,  3,  141 
Chase,  3,  155 
-Chaste,  3,  156 

See  Chastity. 

Chaste  character,  1 ,  25 

Previous  chaste  character,  3,  157 

Reformed  women,  3,  156 

1123 


Second  betrayal,  3,  156 

Unchaste  conduct,  3,  157 

Virtue,  3,  156 
Chastity,  3,  158 

See  Chaste. 
Chattels,  15,  158 

See  Goods. 

Goods,  chattels,  and  effects,  6,  187 
Cheat,  3,  209;  4,  601 

And  defraud,  5,  519 

False  news,  3,  210 

Fraud  must  be  latent,  3,  210 

Illegality  of  the  thing  pretended,  3,  210 

Private  cheats,  3,  210 

Public  cheats,  3,  210 
Chemist,  3,  228 
Cherokee,  3,  228 
Chevisance,  3,  228 
Chicory,  3,  228 
Chief,  3,  229 
Child — Children,  3,  229,  233 

See  Adoption;  Concealment  of 
Birth;  Parent  and  Child;  Quick 
WITH  Child. 

Adopted  children,  3,  232 

Any  child,  3 ,  233 

Child  and  children,  3,  233 

"  Children  "  held  to  mean  "  issue,"  3, 
233 

Child's  part,  3,  233 

Family  of  minor  children,  3,  233 

Grandchildren,  3,  231 ;   18,  288 

"  Heirs"  construed  to  mean  "  children," 
22,  514 

Includes  an  adopted  child,  1 ,  206 

In  wills,  1 1 ,  374 

Issue,  1 1 ,  902 

Lineal  descent,   13,  844 

"  My  eleven  children,"  3,  233 

Our  child  or  children,  3,  233 

Poor  children,  3,  229 

Pregnant  with  child,  3,229,  233 

Seventh  oi* youngest  child,  3,  233 

Shelley's  case,  22,  516 

Step-children,  3,  232 

Three  children,  3,  233 

What  is  a  child  within  the  statutes 
against    concealment    of    birth,    3 , 

417 
Whether    bastards    are     children,    2, 

230 
Whether  it  includes  grandchildren,  3, 

231 
Whether  words  of  limitation  or  pur- 
chase, 3,  232 
Younger  children,  3,  234 
Childish,  3,  234 
China,  3>  234 
China  clay,  i  5,  501 
Chinese,  3,  234 
Chip,  3,  234 
Chocolate,  3,  234 

Distinguished  from   confectionery,    3, 

234 
Choice,  3,  234 
Choose,  3,  234 

Equivalent  to  "  appoint,"  i,  631 
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Chose,  3.23s. 

Chose  in  Action,  3 ,  235 
See  C  HOSES  IN  Action. 

Chose  local,  3,  235 

Chosen  to  office,  3,  235 

Choses  in  possession,  3,  235 

Chose  transitory,  3,  235 
Chosen  freeholders,  3,  235 
Christian,  3,  238 

Christian  name,  3,  239 
Chuck-a-luck,  3,  239 
Church,  20,  775 

Parochial  church,  17,  418 
Cider,  3,  239  , 

See  Intoxicating  Lic(UORS. 
Cipher,  3,  239 
Circuit,  3,  239 
Circular,  3,  240 

Circular  notes,  3,  240 
Circulating 

Circulating  medium,  3,  240 
Clrcumstauces,  3,  240 

Circumstances  of  terror,  3 ,  240 

Insolvent  circumstances,  3,  240 

Like  circumstances,  13,  661 
Citation,  3,  240 

Citation  of  authorities,  3 ,  241 
Cite,  3,  241 

caty,  3,  256;  15,952 

See  Municipal  Corporations. 

City  lot,  13,  1 163 
Civil,  3,256 

As  opposed  to  criminal,  3,  256 

Civil  action,  3 ,  257 

Civil  cases,  3 ,  26 

Civil  cause,  3,  47 

Civil  liberty,  1 3 ,  508 
Civil  Action,  3 ,  257  - 

At  common  law,  3,  257 

In  the  civil  law,  3,  257 
Civiliter,  3,  273 
Civiliter  mortuis,  3,  273 
Civilization,  3,  273 
Claim,  3,  273 

Claiming  under,  3,  276'  , 

Claims  and  demands,  3,  274 

Claims  and  effects,  3,  274;  6,  187 

Claims  include  notes,  3,  274 

Counterclaim,  3,  274 

Damage  and  claim,  3,  274 

In  acts  of  congress,  3,  275 

Indemnity  against  claims,  3,  274 

In  pleading,  3,  276 

In  public  land  laws,  3,  276 

In  relation  to  land  and  land  titles,  3,  276 

In  statute  of  limitations,  3,  275 

In  tort  and  contract,  3,  276 

Just  claim,  12,  381 

Lawful  claims,  3,  274 

Synonymous  with  "  cause  of  action,"  3, 

27.S 
Torts 

Whether  it  includes  torts,  3,  275 
Under  whom  they  claim,  3,  276 
When  synonymous  with  "demand,"  3, 

27s 
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Claimant,  3,  277 

Pension  acts,  3,  277 

Preemptioner  as,  3,  277  • 
Claim  of  coihisance,  3,  277 
Claim  of  liberty,  3,  277 
Clandestine,  3,  277 

Clandestinely  provided,  3,  278 

Clandestine  mortgages,  3 ,  277 
Class,  3,  278 

For  the  consUtutionalHy  of  class  legis- 
lation, see  Constitutionai,  Law. 

Persons,  3,  278 
Clause,  3,  278 

Appeal  clause,  3,  279 

Clause  irritant,  3,  279 

Clause  rolls  or  close  rolls,  3,  279 

Distinguished  from  purview,  3,  278 

Enacting  clause,  3 ,  279 

Penal  clause,  1 8 ,  268 

Purport  clause,  19,  591 

Repealing  clause,  3 ,  279 

Saving  clause,  3,  279 
Clay,  3,  279;  15,  501 
Clay  subsoil,  15,  501 
Clean,  3,  279 
Cleanse,  3,  279 
Clear,  3,  279;  13,  1030 

Clear  days,  3,  282;  26,  7 

Clear  deed,  3,  280 

Clearly  convinced,  3,  279 

Clearly  established,  3,  279 

Clear  of  all  incumbrances,  3,  280 

Clear  of  assessments,  3,  280 

Clear  of  charge,  3,  280 

Clear  of  expense,  3,  280 

"  Clear  out "  a  highway,  3 ,  281 

Clear  proof,  3,  279 

Clear  title,  3 ,  2S0 

Clear  yearly  rent,  3,  280 

In  annuities,  3,  2S1 

In  constitution,  3,  281 

In  contract,  3,  281 

In  statute,  3,  281 

"  In  the  clear,"  3,  281 

In  wills,  3,  281 

To  clear  land,  3,  281 
Clearance,  3,  282 
Clergyman,  20,  776 
Clerical,  3,  286 

Clericsal  error,  3,  286 

Clerical  or  other  defects,  5,  515 
Clerk 

Government  clerk,  8,  1399 
Closehauled,  16,  294 
Clothes,  3 ,  286 

Larceny  of  wife's  clothes,  3,  286 

Taking  clothes  from  a  dead  body,  3, 3S6 
Cloud 

What  is  a  cloud  upon  title,  a,  298 
Co.,  I,  is;  3,  287 
Coach,  2,  735,  737;  3,  287 

Stage  coach,  23,  17 
Co -Action 

In  patent  law,  1 1,  796 
Coal,  3,  287;  15,  501 

See  Colliery. 

Coal  mines,  3,  288 
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Coal  privileges,  3 ,  287 

Coals  worked  out,  3 ,  288 

Refined  coal  or  earth  oils,  3,  287 

Screened  coal,  15,  595 

Seams  of  coal,  3,  313 
Coal  raised,  i  5 ,  506 
Coast,  3,  28S 

Atlantic  coast,  3,  288 

Coasting  trade,  3 ,  288 

Plying  coastwise,  3,  288 
O.  O.  D.,  I,  17;   3,  289 

As  a  receipt,  3,  289 

Connecting  lines,  3,  289 

Evidence  to  explain,  3,  289 

Judicial  notice,  3,  290 

Previous  dealings,  3,  2S9 

Refusal  of  goods  by  assignee,  3,  289 

Transportation  charges,  3,  290 

Vendor  and  vendee,  title,  3,  290. 
Code,  3 ,  2go 
Codification,  3,  290 
Coffee,  3 ,  305 
Coffee-House,  3 ,  305 

Distinguished  from  "  inn,"  3,  305 
Coffer,  3,  305 
Cognizance,  3,  305 

In  replevin,  3,  306 

Making  cognizance  rather  than  avowry, 

3,  307 

Powers  of  cognizance,  3,  306 
Cognizance  of  Fleas,  3,  306 

Judicial    cognizance,     see    Judicial 
Notice. 

Cognizance  and  control,  3,  306 
Cognate,  3 ,  306 
Cognovit,  3 ,  307 

Cognovit  actionem,  3,  307 
Cohabit,  Cohabitation,  3,  308 

Necessity  that  parties  live  together,  3, 
308 

Sexual  intercourse  alone  as  constitut- 
ing,  3 ,  308 
Coin,  3,  309;  4.  334 

Coined  monej',  3,  30 

Coins,  gold,  silver,  and  copper,  3,  310 

Instrument    adapted    for    coining,    3, 
310 

To  pa3'  in  current  coin,  3,  310 
Coinage,  3,  310 
Collar,  3,  310 
Collateral,  3,  310 

Collateral  ancestors,  3,  310 

Collateral  assurance,  3,  310 

Collateral  consanguinity,  3,  310 

Collateral  descent,  3,  310 

Collateral  estoppel,  3 ,  310 

Collateral  facts,  3,  310 

Collateral  inheritance  tax,  3,  310 

Collateral  issue,  3,  310 

Collateral  kindred,   3,  310 

Collateral  limitation,  3,  310 

Collateral  promise,  3,  311 

Collateral  security,  3,311 

Collateral  warranty,  3,  311 
CoUatio  bonorum,  3,  311 
Collation,  3,  311 

Collatio  signorum,  3,  312 
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Collect,  3,  312 

Collected,  3,  312 

Collectible,  3,  312 

Collection,  3,  312 

Collector,  3,  313 

For  collection,  3,  312 
CoUiery,  3,  313 

See  Mines  and  Mining. 

Ejectment  for  coal  mine,  3,  314 

Working  a  colliery,  3,  314 
Collision,  1 6,  276 

In  bill  of  lading,  2,  235 
Color,  3,  3 ",4 

Pleading,  18,556 
Combat 

Mutual  combat,  16,  15 
Come,  3,  314 

"  Come  to  person  .  .  .  from  thepart  of 
his  father,"  3,  314 

Come  to  reside,  3,  314 

Come  to  settle,  3,  314 

Coming  to  market,  3,  314 
Comfort,  3,  314 
Comity 

For  comity  of  nations,  see  Conflict 
OF  Law's. 
Commencement 

Commencement  of  a  building,  3,  314 
Commerce,  25,  28;  26,  227 
Commission 

Definition  of,  i,  396 

In  commission,  10,  323,  325 

When  synonymous  with  "fee,"  7,  820 
Committee' 

Provisional  committee,  19,  299 
Common,  3,  346 

Common  assurances,  3,  347 

Common  control,  3,  346 

Common  drunkard,, 9,  258 

Common  gaming  table,  3,  346 

Common  labor,  3,  347 

Common  of  estovers,  7,  34 

Common  pleas,  3,  347 

Common  proceeding,  3,  347 

Common  school,  3,  346 

Common  sewer,  3,  347 

Common  thief,  3,  347 

Common  tools,  3.  347 
Common  carriers,  10,  601 
Commons 

In  annexation  act,  26,  112 
Communicate,  3,  349;   4,  104 

"  Converse"  equivalent  to  "communi- 
cate," 4,  104 
Communication,  3,  349 
Community,  3,  349 
Commutation,  3,  365 

Commutation  of  fares,  3,  365 

Commutation  of  imprisonment,  3,  365 
Compact,  3,  365 
Company,  3,  366 

Incorporated  company,  3,  366 

Joint  stock  company,  3,  366 

Manufacturing  company,  3,  366 

Persons  composing   the  company,    3, 
366 

Said  company,  3,366 
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Company —  Cont'd 

Ship's  company,  3,  366 

The  company,  3,  366 

Trading  or  other' public  company,  3, 
366 

Transportation  company,  3,  366 

Turnpike  company,  3,  366 
Comparison  of  handwriting,  3,  376 
Compelled.  3,  377 
Compensation,  3,378 

Compensation  for  delay,  3,  380 

Distinction  between  compensation  and 
profits,  3,  380 

In  civil  law,  3,  380 

In  contract,  3,  379 

Just  compensation,  3,  378;   12,  382 

Of  brokers,  3,378 

Of  executor,  3,  379 

Of  guardians,  3,379 

Of  public  officers,  3,  379 

Of  receivers,  3,  379 

Of  servants,  3,  379 

When  synonymous  with  "fee,"  7,820 
Competency,  3,  380 
Competent,  3,  380 

Competent  authorities,  3 ,  380 

Competent  clerk,  3,  380 

Competent  court,  3,  380 

Competent  evidence,  3,  380 

Competent  jurisdiction,  3,  380 

Competent  party,  3,  381 

Competent  persons,  3,  381 

Competent  to  dispose  by  will,  3,  381 

Competent  witness,  3,  380 

Oath  or  other  competent  proof,  3,  381 
Complainant,  3,  381 
Complaint,  3,  381 

Act  complained  of,  3,  381 

Complaint  must  be  in  writing,  3,  382 

Neglect  to  make  complaint,  3,  381 

When  complaint  includes  indictment, 

3,382 
Complaints,  3,  381 
Complete,  3,  382 

Canals  completed,  3,  385 

Complete  cargo,  3,  383 

Complete  inventory,  3,  383 

Completely   issued  and  negotiated,  3, 
382 

Complete  purchaser,  3,  383 

Machinery  to  be  furnished   complete, 

3,383 
Street  completed,  3,  384 
When  house  is  completed,  3,  383 
When  railroad  completed,  3,  384 
Compulsion,  3,  407 
Compute,  3,  407 
Conceal,  3 ,  407 

Sei-  Concealment  of  Birth. 
"Concealed"    not    synonymous   with 

"  lying  in  wait,"  3,  407 
What  constitutes  concealment  in  stat- 
utes against  concealment  of  birth,  3, 

What  is  concealment  \n  statutes  against 
concealed  weapons,  3,  410 


Conception,  3,  420 
Concern,  3,  419 

Covenant    not   to  be   concerned    in   a 
business,  3,  419 

For  whom  it  may  concern,  8,  87 
Concerned 

Concerned  in  the  loss,  3,  420 

For  whom  it  may  concern,  3,  420 
Concerning 

"  Of  and  concerning,"  i  7,  35 
Conclusive 

Final  and  conclusive,  7,  965 
Concurrent 

Concurrent  promises,  ig,  283 
Condemnation,  3,  420 

Condemnation  of  lands,  see  Eminent 
Domain. 

Condemnation    and    confiscation    dis- 
tinguished, 3,  421 

Condemnation  monej',  3,421 
Condition 

Conditional  contract,  3,  423 

Condition  and  limitation  distinguished, 

,3,  423 

Condition  of  a  bond,  2,  463 

Condition  precedent,  3,  423 

Conditions  precedent   and  subsequent 
distinguished,  3,  423 

Condition  subsequent,  3,  423 

Good  condition,  8,  1357 

To  refer  to  arbitration,  i,  670 
Conduct,  3,  438 

Conducting  actions  or  suits,  3,  438 

Disorderly,  5,  692 

Right  of  fishery  as  it  has  been  hereto- 
fore conducted,  3,  438 
Confectionery 

Distinguished  from  chocolate,  3 ,  234 
Confederacy,  3 ,  438 

See  Conspiracy. 
Confidence,  3,  497 

Confidence  game,  3,  497 
Confined 

Confine  a  woman,  3,  497 
Confinement,  3,  497 

Actual  confinement,  3,497 
Confirmation,  3,  49S 

Confirmation  of  assessment,  3,  498 
Confiscation 

Condemnation    and    confiscation    dis- 
tinguished, 3,  421 
Confusion  of  debts,  3,  660 
Congregation,  3,  660 

Congregation  met  for  religious  ■wor- 
ship, see  Disturbing  Meetings. 
Conjunct 

Conjunct  capture,  2,  730 
Consanguinity,  3,  661 

Collateral  consanguinity,  3,  310 

Consanguinity     and      affinity     distin- 
guished, 3,  661 
Conscience,  3,  661 

Conscience  and  principle  distinguished, 
3.  661 
Conscious,  3,  662 

Conscious    of   what    he   is   doing,    3, 
662 
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Consent 

Mutual  consent,  i6,  15 
Consequential,  26,  700 

Distinguished  from  immediate,  26,  700 
Consignation,  3,  667 
Consigned,  3,  667 
Consolidate,  3,  668 

Consolidated  company,  3,  668 
Constitution,  3,  669-671 
Constraint,  3,  762 

See  Restraint. 
Construction,  3,  762 

Practical  construction,  19,1 
Constructive,  3,  763 

Constructive     delivery,     3,    763;    21, 

550 

Constructive  distinguished  from  actual, 
I,  184^ 

Constructive  notice,  3,  763 

Constructive  possession,  18,842 

Constructive  trust,  3,  763 
Consumption 

Loan  for  consumption,  13,  978 
Contained 

In  a  barn,  z,  127 
Contango-day,  23,  701 
Contemplation,  3,  776 

Contemplation  of  bankruptcy,   2,  67; 
3,  776 

Contemplation  of  Insolvency,  3,  776 
Contention,  3,  803 
Contents,  3,  803 

"  Contents  unknown  "  in  bill  of  lading, 
.  2.  227 
Contest,  3,  803 

Contested  elections,  3,  803 
Contiguous 

"  Contiguous  ''  and  "  adjacent "  synon- 
ymous, I,  190 

Contiguous  proprietors,  3,  803 
Contingency,  3,  S04 

Contingent  demand,  3,  804 

Contingent  expense,  3,  804 

Contingent  liability,  3,  804 
Continuation,  23,  701 
Continue,  3,  822 

Continuous,  3 ,  822 
Continuing 

Continuing  guaranty,  3,  822 

Continuing  trustee,  3,822 
Continuous 

Continuous  easement,  see  Easement. 

Continuous  carriage,  3,  822 
Contract 

Marine  contract,  14,  318 

Maritime  contract,  14,  318 
Contracted 

Debt,  5,  157 
Contracting 

For,  8,  89 
Contractor,  3 ,  822 
Contrary,  4,  i 

Contrary  intent,  4,  i 

Contrary  to  law,  4,  i 
Control 

Cognizance  and  control,  3,  306 

In  interstate  commerce  law,  1 1 ,  560 
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Controversy,  4,  100 

Amount  in  Controversy,  4 ,  100 
Counterclaim,  4,  loi 
Mandamus  to  cancel  appeal,  4,  loi 

Costs,  4,  100 

Divers  controversies,  i ,  660 

Judgment,  4,  loi 

Matter  in  controversy,  14,  977 

Sum  in  controversy  on  appeal,  4,  locr 
Convenience,  4,  loi 
Conveniences,  4,  101 
Convenient,  4,  loi 

As  is  most  convenient,  4,  io2 

As  may  be  most  convenient,  4,  102 

Just  or  convenient,  i  2,  382 

Necessary   and    convenient,     16,   371^ 
372 

Payable  as  convenient,  4,  102 

Safe  and  convenient,  26,  188,  190,  201,. 
202 

With  all  convenient  speed,  4,  loi,  102 
Conveniently,  4,  103 

As  soon    as    conveniently  may   be,   4, 
103 
ConventlonaJ,  4,  103 

Conventional  estates,  4,  103 

Conventional  services,  4,  103 
Converse 

"  Converse  "  equivalent  to  "  communi- 
cate," 4,  104 
Convey,  4,  128 

Give,  grant,  and  convey,  4,  130 

Grant,   bargain,  sell,   and    convey,    4,. 
130 

Power  to  convey',  4,  130 

Sold  and  convej'ed,  4,  131 
Conveyance,  4,  132 

See  Abstract  of  Title;  Convey;' 
Conveyance;  Deeds. 

Assignment  of  mortgage,  4,  136 

Charter  party,  4,  137 

Conveyance  implies  no  covenants,  4,. 

137 

Declaration  of  trust,  4,  137 

Gift  of  personalty,  4,  134 

In  recording  acts,  20,  532 

Lawful  deed  of  conveyance,  4,  137 

Leases,  4,  137 

Mortgages,  4,  134 

Public  or  private  conveyance,  4,  138 

Quitclaim  deed,  4,  137 

Release,  4,  136 

Will  as  a  conveyance,  4,  133 
Conveyancing,  4,  138 

See  Deeds;  Trust  Deeds. 
Convicted.  4,  139 

See  Conviction. 

Every  person  convicted  of  felony,  4, 

139 
Conviction,  4,  139,  140;  21,  1066 
Abiding  conviction,  4,  145 
An  adjudication  that  accused  is  guilty, 

4,  142 
Conviction  and  attainder  distinguished, 

4,  14s 
Conviction   denoting   final  judgment, 
4,  140 
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Convoy,  4,  146 

Cooling    time,     4,    146;    9,    S43.    S8o- 

583 
Cooperation 

In  patent  law,  1 1,  796 
Coparcenary,  4,  146 

See  Parcenary. 
Co-parties,  4,  146 
Copper 

Manufacture  of  copper,  14,  259 
Copy,  4,  146 

In  tlie  sense  of  copyright,  4,  147 
Copyhold,  4,  147 
Copjnrlgbt 

Advertising  cards,  3,  140 
Coral 

Coral  cut  or  manufactured,  14,  259 
Cord,  4,  169 
Co-respondent,  2  i ,  287 
Com,  4,  170;  II,  370;  14,  330 

Corn,   fodder,    meat,   and    other  pro- 
visions on  hand,  4,  170 

Outstanding  crop  of  corn,  4, 170 
Corner,  4,  170;  23,  701 
Corners,  23,  736 
Corporal 

Corporal  imbecility .  4,  183 

Corporal  oath,  4,  183 

Corporal  punishment,  4,  183 
Corporation 

Lay  corporation,  12,  965 
Corporator,  23,781 
Corporeal,  4,  309 

Corporeal  hereditaments,  4,  309 

Corporeal  possession,  4,  309 

Corporeal  punishment,  19,  569 
"Corporeal"  for  "solemn,"  10,  546 
Corpse,  see  Dead  Body. 
Correct,  4,  311 
Correction,  4,  311 
Correspond,  4,311 
Correspondence,  4,  311 
Corroborate,  4,  311 
Corrugated,  4,  312 
Corrui^,  4,  312 

Corrupt  bargain,  2,  133 

Corrupting  a  voter,  4,  312 
Corruptly,  29,  117 
■Cortice,  "4,  312 

Co-servants,  see  Fellow-Servants. 
Cost,  28,  472 

Actual  cost,  1 ,  185 

First  cost,  8,  21 

■Original  cost,  i  7,  275 

Prime  cost,  19,  83 
Cottage,  4,  329 
Cotton,  4,  330 

Manufacture  of  cotton,  14,259 
Cotton  cloth,  21,  303 
Council,  4 1  330 
Connsel,  4,  330 

Counsel  or  procure,  4,  331 
\        Distinguished  from  attorney,  15,  378 

Count,  4,  331 

Counting  upon  a  statute,  4,  331 
Countenance,  4,  655 
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Counterclaim,  4,  331 
See  Set-Ofp. 

Counterclaim  distinguished  from   set- 
off, 4.  332 
Distinguished    from    cross-complaint, 

4,333 
Counterfeit 

Counterfeiting  coins,  4,  334 
Counterfeiter,  4,  333 
Counterpart,  4,  342;  17,  468 
Counter-plea,  4,  342 
Countersign,  4,  342 
Counting-house,  4,  342 
Country,  4,  342;  IS,  568;  2  I,  303     . 
Course,  4,  445 

Course  of  an  action,  4,  446 

Course  of  business,  4,  445 

Course  of  the  trial,  4,  446 

Due  course  of  law,  4,  446;  6,  40 

Ordinary  course  of  business,  17,  272 

Ordinary  course  of  the  post,  i  7,  272 

Ordinary  course  of  things,  17,  273 

Usual  course  of  business,  27,  915 
Court 

Into  court,  1 1 ,  566 
Court-house,  4,446 
Court-martial,  see  Military  Law. 
Cousin,  4,  462 

First,  8,  21 
Cover,  4,  570 

Open  cover,  17,  194 
Covin,  4,  570 
Cow,  4,  570 
Cow-keeper,  4,  571 
Craft,  4,571 
Crank,  4,  57' 
Create,  4,  571 
Creature,  4,  572 
Credit,  4,  572;  23,638 

Sve  Letters  of  Credit. 

As  to  constitutional  f  revisions  against 
the  emission  of  bills  of  credit  by  the 
state,  see  Constitutional  Law. 

Credit  in  cash,  3,  35 

Distinguished  from  cash,  3,  31,  32 

Faith,  credit,  and  effect,  6,  173 

Garnishment,  8,  1161 

Give  credit,  8,  1356 

Goods,  effects,  and  credits,  6,  188 

Loans  on  credit,  13,  979 

Mutual  credit,  16,  15 
Creditor,  i,  895;  4,  573 
Creek,  4,  581 

Margin  of  a  creek,  1 4,  317 
Crew,  4,  581 
Crib,  4,  582 
Crime,  4,  642 

"Crime"  synonymous  with  "  offense,'' 
4,643 

Meaning  of  term  in  constitutional  pro- 
vision of  surrender  of  fugitives  from 
justice,  7,  644 
Criminal 

As  opposed  to  civil,  3,  256 

Criminal  cases,  3,  28 
Criminal  Law 

Brawls,  2,  515 
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Criminal  prosecution,  19,  291 
Cropper,  4,  887 
Cross,  4,  905 

Cross  a  road,  4,  905 

■Cross-street,  4,  905 

Cross  the  bar,  4,  905 

Cross  the  lake,  4,  905 
Cross-bill,  4,  905 
Cross-complaint,  4,  906 
"Cross"  equivalent  to  "intersect,"  4,  905 
'Crossing 

Crossing  vessel,  i  7,  297 
Crossing  vessel,  16,  297 
Crow,  4,  951 
Cruel,  4,  951 

See  Parent  and  Child. 

Cruel  and  Unusual  PunlBbments,  i  g,  570 
See.  Constitutional  Law. 

Cruelty  as  a  ground  for  divorce,  see 
Divorce. 

Cruelty  to  animals,  see  Animals. 
Cruise,  4,  952  '' 

Cucking-stool,  4,  952 
Cul-de-sac,  24,  2 
Culpable,  4,  952 
Cultivate,  4,  952  / 

Cultivated  field,  7,  958 

Cultivated  land,  4,  952 

Enclosed  or  cultivated  field,  4,  953 

Improved  or  cultivated  land,  4,  953 

State  of  cultivation,  4,  953 

Suitable  for  cultivation,  4,  953 

Things   necessary   for    cultivation,   4, 

953 
Cultivation 

Fit  for,  8,  40 
Cumulative 

Cumulative  remedies,  20,  974 

Cumulative  sentence,  4,  953 
Curator,  4,  956 
Cure,  4,  956 
Currency,  2,  326;  4-,  957 

See  Money. 
Curricle,  4,  957 
Curtilage,  i,  768;  4,  968 
Curve,  4,  969 
Custo^,  4,  969 

Of  the  law,  4 ,  969 
Custom,  4,  969 
Customary,  3,  149,;  4,969 
Custom  duties,  see  Revenue  Laws. 
Customer,  4,  970 
Customs,  see  Revenue  Laws  ;  Usages 

AND  Customs. 
Cut,  4,  970 

"Cut'  distinguished  from  "stab,"  4,  970 

Cut  down,  4,  970 

Cut  glass,  8,  1356 

Cutoff,  4,  970 
Cy  fres,  see  Charities  and  Charita- 
ble Associations. 
Cy  Fres  Doctrine 

Definition,  3,  133 

Daily,  4,  970 
DTmage,  4,  989 

T)  image  and  claim,  3,  274 
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"flamages" 

Damages  in  an  appeal  bond,  2,  466^ 

Or  damaged,  17,  219 

Remote  damages,  20,  975 
Damnum  Absque  Injuria,  s ,  68 

Injuries  committed  through  necessity, 
5,69 

Newspapers  entitled  by  law  to  certain 
public  printing,  5 ,  70 

Use  of  one's  own  property,  5,  69 
Dancing,  5,  76 
Danger,  5,  76 

"  Dangers  of  navigation,"  3,  148 

Dangers  of  the  roads,  2,  233 

"  Dangers  of  the  sea,"  3,  148 

Exposed  to  danger,  7,  533 

Immediate  danger,  9,  933 

Imminent  danger,  9,  596 

Real  danger,  i  9,  971 
Dangerous,  5,  76 

Dangerous  business,  5 ,  76 

Dangerous  Weapon,  29,  35 
Within  postal  laws,  i  8,  864 
Danseuse,  5,  76 

Seconde  premiere  danseuse,  5,  76 
Dash,  5,  76 
Daughter,  5,  80 
Days 

Clear  days,  3,  282;  26,  7 

Day  next  appointed,  16,  702 

Days  of  grace,  3,  593 

First  day,  8,  21 

For  this  day  and  train  only,  8,  93 

Lying  days,  1 3 ,  626 

Usages  and  customs,  27,  817 

"  Working  days,"  3,  149 
Days  of  grace,  2,  316 
Daytime,  5,  92 
Dead,  5,  114 

Dead  freight,  5,  114 

Deadhead,  5,  114 

Live  and  dead  stock,  5,  114 
Dead  animals,  5,  114 
Deadly 

Deadly  weapon,  29,  33 
Dead  Property 

Inns  and  innkeepers,  1 1 ,  68 
Deal,  5,  122 

Deal  in  articles  of  goods,  wares,  and 
merchandise,  5,  122 
Dealer,  5,  122 

Butcher,  5,  123 
Dealers,  25,  488 
Dealings 

Mutual  dealing,  16,  16 
Dean 

Dean  and  chapter,  3,  no 
Dear,  5,  124 
Death 

Death  by  Own  Hand,  1 2 ,  390 
See  Life  Insurance. 

In  Case  of  the  Death 
In  wills,  3,  30 
Debauch,  5,  140 

Debauched  habits,  5,  141 
De  bene  esse,  5,  92 
Debenture,  5,  141 
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Debt,  5,  143;   10,219 
See  generally.  Due. 
Active  debts,  5,  163 
All  debts,  5,  157 
Ancestral  debts,  5,  163 
Antecedent  debt,  5,  163 
Debt  and  contract,  5,  158 
"  Debt "  and  "  demand  "  distinguished, 

5,  158,  526 
"Debt"  and  "due"  synonymous,  5,  158 
Debt  by  specialty,  5,  165 
Debt  contracted,  5,  157 
"  Debt"  distinguished  from  "  duty,"  5, 

159 
"  Debt "  distinguished  from  "  liability," 

5.  144.  159 

Debt  due,  5,  158,  164 

Debt  of  record,  5,  160 

Debt  or  damages,  5,  158 

Debts  and  charges,  3, 120 

Debts,  dues,  and  demands,  5,  159 

Debts  owing,  5,  160 

Distinguished  from  "  indebtedness,"  5, 
144 

Floating,  8 ,  66 

Fraudulent,  5,  164 

Hypothecary,  5,  165 

In  its  comprehensive  sense,  5,  143 

In  its  most  technical  sense,  5,  143 

In  legal  tender  acts,  5,  147 

In  statutes  relating  to  estates  of  de- 
ceased persons,  5,  146 

Judgment,  5,  165 

Just  debts,  12,  383 

Liquid,  5,  165  _ 

Mutual  debts,  16,  16 

Privileged,  5,  165 

Right,  debt,  or  duty,  2 1 ,  406 

State  debt,  5,  161 

Statutory,  5,  165 

Synonymous  with  "  deed,"  6,  100 

Synonymous  with  "duty,"  6,  100 

Whether  included  in  effects,  6,  182 

Whether  it  includes  costs  in  a  criminal 
case,  5,  149 

Whether  it  includes  liability  in  tort,  5 , 
149 

Whether  term  includes  a  fine,  5,  152 

Whether  the  term  includes  taxes,  5, 148 

Within  bankrupt  and  insolvent  laws, 

5,  153 

Within   statutes   abolishing  imprison- 
ment for  debt,  5,  154 
Debtor,  5,  143,  161 
Decay,  5 ,  317 
Decease 

Living  at  time  of  my  decease,   13,  972 

On  decease,  17,  185 
Decide,  5,347 

Decided  against,  5,  348 

Decide  or  take  part  in  a  decision,  5,  348 

Decide  upon  an  election,  5,  348 
DeclBlon,  5,  348 

Decision   and    opinion    contrasted,  5, 

348 
Decision  and  order,  5,  349 
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Rules  of,  5.349 
Decks,  5,  349 
Declarator,  5,  369 
Declaratory  actions,  5,  369 
Declarator}'  decree  or  judgment,  5,  369 
Declaratory  part  of  law,  5,  369 
Declaratory  statute,  5,  369 
Declare,  5,  369 

Declare  the  law,  5,  369 
Declarations,  3,  59 
Declarations  (In  Evidence) 

Declaration  of  bankruptcy,  5,  368 

Declaration  of  intention,  5,  368 

Declaration  of  trust  on  use,  5,  368 
Decline,  5,  369 
Decoy,  5,  370 
Decrepit,  5 ,  394 
Dedicate,  5 ,  395 
Deduct,  5,  422 
"Deduction,"  5,  422 
Deed 

Give  a  deed,  8,  1356 

Premises,  18,4 
"  Deeded,"  5,  422 
Deem,  5,  458 
"  Deemed"  equivalent  to  "adjudged,"  1, 

193 
Deepening,  5 ,  458 
Deeply,  5 ,  459 
De  Facto,  5 ,  92 

Office  or  court,  5,  92 

Schools,  5,  93 
De  faire  echelle,  5,  112 
Defalcation,  5,  459 

Defamation,  see  Libel  and  Slander. 
Default 

As  to  the  debt,  default,  or  miscarriage 
in  the  statute  of  frauds,  see  Frauds, 
Statute  of. 

Neglect  or  default,  1 6 ,  385 
Defeasance,  5,  510 
Defeated,  5,  512    • 
Defeat  or  obstruct,  5,  513 
Defect,  5,  513 

Clerical  or  other,  5,  515 

Defective  description,  5,  515 

In  conditions  of  ways,  5,  514 

In  highways,  5,  513 

In  the  sense  of  deficiency,  5,  515 

Of  parties,  5,  514 
Defendant,  5,  516 

See  Parties  to  Action. 

Absent,  5,  516 

Material  defendant,  5,  517;  14,  976 

Said  defendant,  5 ,  517 
Defense,  5,  515 

See  Self- Defense. 
Deficiency,  5,  517 
Define,  5,  517 
Definite,  5,517 

Failure  of  issue,  5,  517 
Definition,  5 ,  518 
Definitive,  5,  518 

Decrees,  5,  518 
Deforce,  5,  519 
Deforcement,  5,  519 

Of  widow's  dower,  5,  519 
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Defraud,  4,  601 ;  5,  519 

See  Cheat;  Criminal  Conspiracy. 

Hinder,  delay,  and  defraud,  5,  519 

Intent  to,  5,  519 
Degree,  5,  520 
Delay 

Hinder,  delay  and  defraud,  5,  519 
Del   credere,    see    Commission    Mer- 
chants. 
Deliberate,  see  Homicide. 

Premeditated  and  deliberate,  5  ,  520 
Delicate,  5,  521 
Delineate,  5,  521 
Delinquency,  5,  521 
Delivery,  5,  521 

Constructive   or   symbolical   delivery, 

2  1.  550 

Delivery  of  bond,  2,  458 

Port  of  delivery,  18,838 
Demand 

Claims  and  demands,  3,  274 

Claim,  when  synonymous  with,  3,  275 

Contingent  demand,  3,  804 

Debt    and    demand    distinguished,    5, 
158 

Mutual  demands,  16,  16 
Demesne,  5,  537 
DemUohn,  5,  537 

Distinguished  from  bottles,  2,  482 
Demi-mark,  5,  537 
De  minimis  non  curat  lex,  5,  112 
Demise,  5,  538 

See  Leases. 

What    covenant  is  implied   from,    5, 
538 
Demolish,  5,  541 
Demonstrative,  5  ,  541 

For  demonstrative  legacies,  see  Lega- 
cies and  Devises. 
Denization,  5,  564 
Denizen,  5,  566 
Denomination,  5,  566 
Denouncement,  5,  567 
Dentist,  5,  567 

See  Physicians  and  Surgeons. 
Deny,  5,  567 
Depart,  5,567 
Department,  5,  568 
Departure,  5 ,  568 
Depend,  5,  568 
Dependency,  5,  569 
Dependent,  3,  265;  5;  569 

Dependent  promises,  19,283 
Deponent,  5,  570 

See  Deposits. 
Deposited 

Knowingly  deposited,  12,  525 
Depot,  5,  622;  23,  115 

See  Stations. 
Depreciation,  5,623 
Deprive,  5 ,  623 
Dereliction,  5,640 
Descend,  5,  640 
Descendant,  5 ,  641 
Descendants,   17,  178;  27,  65;  29,  347 

Equivalent  to  issue,  5,  641 

Immediate  descendants,  9,  935 
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Descent  ' 

Collateral  descent,  3,  310 

Distinguished  from  alienation,  1,466 

Immediate  descent,  9,  935 
Describe,  5,  641 
Description 

Defective,  5,  515 

Like  description,  13,  66i 
Desert,  5,  642 
Deserving.  5,  642 
Design,  5 ,  643 

Manifest  design,  14,  250 

Premeditated  design,  9,  541 
Designate,  5,  643 

Equivalent  to  appoint,  1 ,  631 
Desirable,  5,  644 
Desire,  5,  643 

My  desire,  16,  no 
Despatch,  3,  148;  5,  644 
Desperate,   5,  644 
Destination,  5,  644 

Port  of  destination,   i  8,  838 
Destroy,  5,  644 
Destructive,  5 ,  645 
Detail,  5,  646 
Detain,  5,  646 
Detainer,    see    Forcible   Entry   and 

Detainer. 
Detainments,  5,  648;  14,  378 
Detention,  5,  648;  14,  332 
Detergent,  5,  649 
Determinate,  5,  649 

Fees,  5,  649 
Determination,  5 ,  649 
Determine,  5,  650 

Devastavit,  see   Executors   and   Ad- 
ministrators. 
De  ventre  inspiciendo,  19,4 
Deviation,  5,  568,  658 
Device,  5,  660 
Devise,  11,  374;  29,  125,  349 

Devise  and  bequeath,  2,  183 
Devisee,  5,  660 

See  Devisees. 
Devolve,  5,  660 
Dice,  5,  661 
Dicta,  5 ,  661 

Obiter  dictum,  5,  661 

Stare  decisis,  5 ,  663 
Dictation,  5,  666 
Dictum 

Obiter  dictum,  17,  i 
Did,  5,  666 
Die,  5,  667 

Die  by  his  own  hand,  see  Life  Insur- 
ance. 
Dies  Non,  5,  667 

See  Day. 
Difficulty,  5,  667 
Dig,  5 ,  667 
Diligence,  5 ,  668 ;  1 6,  405 

Due,  6,  41 
Dilute,  5,  668 
Dip,  5,  668;  15,  506,  568 

Of  a  mine,  i,  614 
Diploma,  5,  668 
Dipsomania,  5,  668 
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Direct,  5 ,  S44>  668 

Direct  tax,  5,  669 

In  the  sense  of  appoint,  5,  669 
Direction,  5,  670 
Directly,  3,  146;  5,  670;  2  i,  534 
Directly  by  sea,  14,  333 
Disability,  5,  670;  16,  93 
Disable,  5,  671 
Disbar,  see  Attorney  and  Client,  5, 

671 
Disbursements 

Necessary  disbursements,  16,  372 
DlschaTge,  5,  671 

Charge  and  discharge,  3,  119 

In  payment  and  discharge  of,  8,  81 

Port  of  discharge,  i  4,  346 
Disclaimer,  5,  672 
Disclose,  5,  672 
Disclosure,  5,  673 
Discontinue,  5,  678 
Discount,  5,  678;  22,  211 

Distinguished  from,  set-off,  5 ,  679 
Discovery,  see  Bill  op  Discovery. 
Discretion,  5,  681 
Disease,  s,  682 

Local  disease,  1 3 ,  989 

Serious  disease,  22,  105 

Sickness  or  disease,  5,  683 
Disfigure,  5 ,  683 
Disguise,  5,  690 

Dislionor,  see  Bills  and  Notes. 
Disinterested,  5 ,  690   i 
Dismiss,  5,  691 
Disobedience,  5,  692 
Disorder,  5,  692 
Disorderly  conduct,  5,  692 
Disorderly  House 

Tippling-house,  26,  18 
Disorderly  persons,  5,  702 
Disparagement,  5,  702 
Dispatch 

"  Customary  dispatch.''  3,  149 

"Dispatch  in  discharging,"  3,  149 

Lay  days,  12,  972 

"  With     all     possible     dispatch,"     3, 
148 

With    usual     dispatch     of     port,     5, 

545 
Dispensation,  5,  703 
Displace,  5 ,  703 
Dispose  of,  5  >  703 
Disposition 

Final,  7,  965 

Secret,  2 1 ,  994 
Dispossession,  5,  704 
Dispute,  5,  704 

Matter  in,  5,  704;   14,977 
Disqualify,  5,  704 
Disseisin,  5,  704 
Disseizor,  6,  205 
Distance,  5,  704 
Distil,  5,  705 
Distiller,  5,  705 
Distinct,  5,  705 
Distributee,  5,  712 
Distribution,  5,  712 
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District,  5,  712 

Election,  5,  712 

Equivalent  to  "  port,"  5,  713 

Interchangeable    with    "plantation," 
26,  122 

Interchangeable  with  "precinct,"  26, 
122 

More  interior,  5,  713 

Of  Alaska,  5,  713 
Disturbance,  5,  721 
Ditch,   see  Drains  and  Sewers. 

And  drain,  5,  723 
Divers 

Divers  other  matters,  i ,  660 

On  divers  other  days,  10,  590 
Divert,  5,  724 
Divide,  5,  724 
Division 

Final,  7,  965 
"Do,"  5,  848 

Doing  business,  25,  65i 
Dockage,  5,  848 
Dock  Company 

Whether  manufacturing  corporation, 
14,  269 
Docket,  5,  849 

Calendar  and  docket  distinguished,  5, 
850 

Sheriff's,  5,  851 

To  strike  a,  5,  851 
Docks,  5,  851 
Dock  warrants,  5,  852 
Documentary,  5,  853 

Documentary  evidence,  see  Books  as 
Evidence;    Written   Instru- 
ments. 
Documents,  see  Written  Instruments. 

Of  title,  5,854 

Public,  5,853 
Dog-,  see  Animals. 
Doing 

Doing  business,  2,  701 
DoUar,  5 ,  854 

See  Counterfeiting  ;  Money. 

Spanish,  5,  855 
Domain 

Public  domain,  i  9,  303 
Domestic,  5,  856;  15,  279 

See  Master  and  Servant. 
Domicll 

In  one  state,  residence  in  another,  5 ,  858 
Dominion 

Foreign,  8,  280 
Donate,  5,  882 

See  Gift. 
Donatio  inter  vivos,  see  Gifts. 
Donatio  mortis  causa,  see  Gifts. 
Dooming,  5 ,  883 
Door,  5,883 
Dormant 

Dormant  partnership,  see  Dormant. 
Dotage,  5,  883 

See  Insanity. 
Doubt,  see  Reasonable  Doubt. 
Down,  6,  I 

Cut  down,  4,  970 

Keep  down,  12,  515 
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Keep  down  interest,  6,  i   ' 

Knock  down,  6,  i 
Dowry,  6,  i 
Draft,  6,  I 

Draft  and  tare  distinguishea,  25,3 
Drain 

Definition  of  ditch  and  drain,  5 ,  723 
Dram,  6,  29 
Dramatic,  6,  29 

Composition,  6,  29 
Draw,  6,  30 

First  draw,  8,  21 
Drawee,  2,  315 
Drawer,  2,  315 

Good  drawer,  8,  1359 
Dray,  6,  30;  28,  521 
Dredge,  6,  30 
Drink,  6,  30 

By  the,  6 ,  31 
Drive,  6,  31 

Conduct  and  manage,  6,  31 
Driving 

Driving  or  conducting  cattle,  3 ,  43 
Drove,  6,  31 
Drover,  6,  31 
Drugs,  6,  33 
Drummers,  see  Commercial  T^ravel- 

ERS. 

Drumming,  15,  1191 
Drunkard,  6,  34;  11,  706 

See    Drunkenness;     Habitual 
Drunkard. 
Dry  goods,  6,  35 
Due,  6,  36 

See  generally^  Debt. 

Become  Due,  6,  38 

Synonymous  with  "grow  due,''  6,  39 

"  Debt"  and  "  due"  synonymous,  5,  158 

Debts  due,  5,  158,  164 

Due  and  owing,  6,  40;  17,  298 

Due  and  payable,  6,  40 

Due  care,  2 ,  732  ;  6 ,  40 

Due  cause,  3,  44;  6,  40 

Due  course,  6,  40 

Due  course  of  law,  6,  40 

Due  diligence,  6,  41 

Due  east,  6,  153 

Due  notice,  6,  42;  16,  789 

Due  return,  6,  42 

Due  rights,  6,  42 

Due  security,  6,  42 

Due  west,  6,  42 

Grow  Due,  6 ,  39 

Synonymous  with  "become  due,"  6, 

39 
In  sense  of  payable,  6,  36 
Justly    due,   3,   188;    6,    39;    12,   381, 

514 

Legally  due,  6,  39 

Nothing  due,  6,  38,  39 

Now  due,  6,  39 

Sum  due,  6,  39 

Synonymous  with  "owing,"  6,  36 

What  may  be  due,  6,  39 
Due -BUI 

Clearing-house  due-bill,  3,  285 
Duelling,  6,  53 
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Dues 

Debts,  dues,  and  demands,  5,  159 
Duly 

Duly  arrested,  6,  55 

Duly  qualified,  6,  55;  19,  592 

Duly  recorded,  6,  55 
-    Duly  sworn,  6,  55 
Dumb,  6,  55 
Dunce,  6.  55 
Dunnage,  6,  55 

See  Ballast. 
Duplicate,  6,  56 

See  Copy. 
Duplicity,  6,  56 

See  Pleading. 
Duration,  6,  56 
During,  6,  99 

During  pleasure,  6,  99 

During  term  time,  6,  lob 

During  their  lives,  6,  99 

During  the  trial,  6,  99 

During  the  voyage,  6,  100 

During  widowhood,  6,  100 

For  and  during,  8,  94 
"  Dust,"  6,  100 
Duty,  6,  100 

See  Revenue  Laws. 

Duty  distinguished  from  debt,  5,  159 
Dwell,  6,  100 
Dwelling,  6,  10 1 

Private  dwelling,  6,  loi 
Dwelllng-House,  2,  677,  678;  6,  loi 

See  generally,  House. 

As  compared  with  house,  9,  778 

Election  laws,  6,  103 

In  burglary,  2,  671,  672 

In  law  of  arson,  i ,  758 

Mansion,  14,  255 

Messuage,  15,  386 

Private  dwelling-house,  19,  95 
Dwelling-place,  6,  104 
Dye,  6,  105 

Each,  6,  136;  1 1,  370 

Each  oiiense,  6,  137 

In  each  case,  3,  29 

With  each  other,  13,  279 
Ear,  6,  137 

Ear  mark,  14,  457 
Earnings,  6,  138;  14,668;  25,646 

Net  earnings,  16,  487  ;   23,  612 

Surplus  earnings,  23,  613 
Earth,  6,  138 

Earth  and  gravel,  6,  139 

Earth  oils,  3,  287 

Excavation  of  earth,  6,  138 
Easements 

Apparent  Easements 
Definition  of,  i,  615 

Continuous  Easements 
Definition  of,  1 ,  615 
East,  6,  153 

Due  east,  6,  153 
Easterly,  6,  153 
Eating  house,  6,  153 
Ebony 

Manufactures  of  ebony,  14,  259 
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Ecclesiastical,  6,  154 
Eclectic,  6,  154 
Ecumenical,  6,  154 
Edition,  6,  155 
Editor,  6,  155 
Educate,  6,  156 

See  Education. 

See  generally.  Parent  and  Child  ; 
Schools;  Universities  and  Col- 
leges. 

Support  and  education,  6,  156 
Effect,  6,  169,  174 

Effect  of  evidence,  6,  173 

Faith,  credit,  and  effect,  6,  173 

Like  effect,  6,  171  ;  13,  662 

Take  effect,  6,  171 

To  prosecute  with  effect,  6,  170 

To  that  effect,  6,  172 

With  effect,  29,  519 
Effected,  i,  307 
Effects,  see  Goods. 

All  and  singular  my  effects,  6,  175 

All  my  effects,  6,  176 

All  my  estates  and  effects,  6,  179 

Articles  and  effects,  6,  194 

Baggage  and  effects,  6,  193 

Claims  and  effects,  3,  274;  6,  187 

Effects,  stock,  books,  and  book-debts,  6, 
194 

Effects  whatsoever  and  wheresoever, 
6,  181 

Equivalent  to  "  property,"  6,  174 

Equivalent  to  "  worldly  substance,"  6, 

174 
Estate  and  effects,  6,  193 
Garnishment,  8,  1161 
Goods,  chattels,  and  effects,  6,  187 
Goods,  effects,  and  credits,  6,  188 
Goods,  merchandise,  and  effects,  6,  189 
Goods,  specie,  and  effects,  6,  190 
Household  effects,  6,  185;  9,  782 
Machinery  and  effects,  6,  190 
Master's  effects,  6,  192 
Means  and  effects,  6,  186 
Property  and  effects,  6,  187 
Sale  of  effects,  6,  194 
Securities  or  effects,  6,  190 
What  Kinds  of  Personalty  Included  In,  6, 

182 

Debts,  6,  182 

Limited  to  articles  ejusdem  generis, 
6,  184 

Ships,  6,  182 
Whether  it  includes  real  propertj-,  6, 

175 
Effectual,  6,  195 

Effectual  attachment,  6,  195 
Either,  6,  195 

Equivalent  to  "an3',"  i,  611 
Ejidos,  6,  246 
Elder,  6,  246 
Eldest,  6,  246 

Eldest  male  lineal  descendant,  6,  246 
Elect,  6,  246 
Electors,  6,  447;  i  5,  1280 

Majority  of  electors,  15,  1280 
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Eleemosynary,  see  Charities. 

Elements,  6,  447 

Eligible,  6,  447 

Elopement,  6,  447 

Else,  6,  448 

Elsewhere,  6,  448 

Or  elsewhere,  17,  219 
Emancipation,  6,  448 
Embargo,  6,  449 
Emigrant,  6,  509 
Emigration,  6,  509 
Emolument,  6,  635 
Empanel,  6,  635 
Employ,  6,63s 

Hiring   and   employing  distinguished, 

9,  541' 
Employed 

"  To  be  employed,"  3,  148 
Employee,  6,  637 
Employer,  6,  637 
Empl03rment,  6 ,  637 ;   16,  493 

Permanent  employment,    6,   637;    18, 

334 

Professional  employment,  19,  257 
Empower,  6,  638 
"Empty,"  3,  148;  6,638 
Enacting  clause,  3,  279 
Enagenacion,  6,  638 
Enclose,  10,  351 
Enclosed 

Enclosed  or  cultivated  land,  4,  953 
Enclosed  lands,  6,  638 
Enclosure,  6,  638 
Encourage,  6,  639 

Encumbrance,  see  Real  Covenants. 
End,  6 ,  639 

End  on,  6,  639 

End  on  defined,  16,  296 
Endow,  6,  639 
Enemy,  6,  640;   14,  378 

Bailments,  6,  640 

Law  against  treason,  6,  640 

Marine  insurance,  6,  641 

Seizure,  6,  640 
Enfeoff,  6,  641 
Enforce,  6,  641 
Engage,  6,  642 

Actually  engaged,  6,  642 

To  engage  in  an  unlawful  act,  6,  643 

To  engage  in  business,  6,  642 

To  engage  in  shooting,  6,  642 
Engagement,  6,  643 
Engine,  6,  643 

Engine  to  kill  game,  6,  644 

Fixed  engine,  6,  644 
Engineering  purposes,  6,  645 
Englisb,  6,  645 

An  English  education,  6,  645 

English  bill,  6,  645 

English  information,  6,  645 

English  language,  6,  645 

English  marriage,  6,645 
English  mile,  r  5,  389 
Engraving,  6,  645 
Enhanced,  6,  645 
Enjoin,  6,  646 

Precatory  words,  6,  646 
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Eitjosnnent,  6,  646 

Beneficial  enjoyment,  6,  647 

Enjoyment  of  an  office,  6,  647 
Enlarge,  6,  647 
Enlist,  6,  (548 
Enter,  6,  648 

Entering  short,  6,  649 
Entered.  12,  410 

Distinguished    from  "rendered,"    12, 
465 
Entering 

"Entering"  distinguished  from  "ren- 
dering," 20.  1032 

Entering  Judgments 
Justice  of  the  peace,  12,459 
"Entering"   distinguished   from    "ren- 
dering,"  12,459 
Entering  judgment  a  ministerial  act,  12, 

474 
Entertainment,  6,  650 

Place  of  public  entertainment,  25, 1022 
Entice,  6 ,  650 

Enticing  away,  see  Kidnapping. 
Entire,  6,  651 
Entitle,  6,  651 
Entry 

Short  entry,  6,  649 
Enumerate,  6,  655 
Envoy,  6,  655 

See   generally.   Consuls    and    Am- 
bassadors. 
Equal,  6,  652 
Equipment,  6,  655 
Equitable  assets,  see  Assets. 
Equivalent,  6,  808 
Erect,  6,  808 

Erection  of  building,  6,  808 

Scaffold  as  an  erection,  6,  809 
Erosion,  6,  809 
Erroneous,  6,  810 
Errors,  6,  810 

Defendant  in  error,  5,  516 

Errors  of  fact,  7,  658 

Manifest  error,  14,  250 
Especial 

Especial  care,  2,  732 
Especial  privileges,  6,  872 
Esplees,  6,  872 
Esquire,  6,  872 
Essential,  6,  873 
Establish,  6,  S73 

Establish  and  regulate  markets,  6,  874 

National  banks,  16,  147 
Established 

Established  highway,  6,  874 

Permanently  established,  6,  875 
Establishment,  6,  873 

Distinguished  from    incorporation,   6, 

873 

Manufacturing,  6,  874 

Manufacturing  establishment,  14,  264 
Estate,  12,  656;  23,  632;  29,  347 

Conventional  estates,  4,  103 

Estate  and  effects,  6 ,  193 

My  estate,  16,  no 
Estimate,  7,  i 

Estimated  cash  value,  3,  34 
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Estoppel 

Collateral  estoppel,  3,  310 

In  pais,  10,  324 
Estovers,  7,  33 

Common  estovers,  7,  34 
Estray,  7,34 

Constitutionality  of  laws,  7,  34 
Estrepement,  writ  of,  7 ,  34 
Et  al,  7,  34 
Et  cetera,  7,  35 
Event 

Follow  the  event,  8,  75 
Every,  7,  35 

Everything,  7,  36 
Evidence,  7,  in 
Evident,  7,  112 
Examination 

In  criminal  law,  see  "Preliminary 
Examination. 

Last  examination,  12,  906 
Examine,  7,  112 
Excavation 

Excavation  of  earth,  6,  139 
Exceed,  7,  113  11 

Except,  7,  113 
Exception,  7,  113;  23,  435 

Distinguished  from  reservation,  7,  113 

Exception    and    reservation    distin- 
guished, 5,  455 

Exception  distinguished  from  proviso, 

7,  "3 

In  equity  practice,  7,  114 
Excessive,  7,  114 

Excessive  bill,  7,  114 

Excessive  fine,  7,  114 

Excessive  weight,  7 ,  1 14 
Excessively 

Excessively  burdened,  7,  114 
Exchange,  3,  go;  7,  115 

See  Bills  and  Notes. 

Distinguished  from  sales,  7,  115 

Par  of  exchange,  17,311 
Exchangeable 

Exchangeable  value,  7,  116 
Exclude,  7,  116 
Exclusive,  7,  116 
Excuse,  7,  117 
Execute,  7,  117 
Executed 

"  Act   and   deed "  held   equivalent   to   1      1 
"executed,"  i,  156 
Execution  . 

Signature  synonymous  with,  7,  117 
Executors,  29,  349 
Exempt,  7,  482 
Exemption,  7,  4S2 

See   Execution;    Supplementary 
Proceedings;  Taxation. 
Exercise,  7,  482 
Exercitor,  7,  483 
Exhibit,  7 ,  483 

See  Exposure  of  Person. 
Exhibition,  7,  483 
Existing,  23,  327 
Ex  officio,  7 ,  484 
Exoneration,  7,  485 
Ex  parte,  7.487;   17,467 
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Expatriation,  3,  256 
Expect,  7,  489 
Expectation 

Reasonable  expectation,  19,  1077 
Expenses,  7 ,  4S9,  490 

Contingent  expense,  3,  804 

Expenses    appertaining    to    goods   in 
trade,  7,  490 

Expenses  incurred,  7,  490 

Expenses  of  administration,  7,  489 

Individual  expenses,  7,  490 

Operating  expenses,  i  7,  213 

Ordinary  expenses,  17,  273 
Experts,  7,  517 
Expiration,  7,  517 
Export,  7,  525 
Exporter 

Merchant  exporter,  7,  525 
Expose,  7,  532 

Exposed  places,  7,  533 

Exposed  to  danger;  7,  533 

Exposed  to  view,  7,  533 
Express,  7,  538 

Express  business,  7,  539 

Express  corporation,  7,  538 

Expressed  in  the  title,  7,  539 

Express  trust,  7,  538 

Exnress  understanding,  7,  539 
Expressly,  7,  582 

Expressly  provided,  7,  582 

Expressly  withheld,  7,  582 
Expulsion,    see    Amotion  ;    Disfran- 
chise. 
Extend,  7,  583 
Extending 

Extending  from,  -j.  ,  504 
Extent,  7 ,  584 
External 

External  parts,  7,  584 

External  to  a  company,  7,  584 
Extra,  7,  598 

Extra  hazardous,  7,  657;   9,  317 
Extraordinary,  7,  657 

Extraordinary, care,  2,  732 
Extraordinary  care,  7,  657 
Extreme,  7,  657 

Fabricate,  7,  658 
Fatirics 

Textile  fabrics,  14,  262 
Face,  7 ,  658 

Face  of  the  tunnel,  i  5,  544 

Face  to  face,  7,  658 
Face  of  tunnel,  1 5 ,  505 
Facility,  7,  658 

Reasonable  facilities,  19,  1077 
Fact,  7,  658;  18,  301 

Collateral  facts,  3,  310 

Errors  of  fact,  7,  658 

Facts  constituting  causes  of  action,7, 658 

Facts  in  truth,  7,  658 

Facts  of  his  case,  3 ,  29 

Malice  in  fact,  7,  659 

Marriage  in  fact,  7,  659 

Material  fact,  14,  976 

Matter  of  fact,  1 4,  977 
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Factory,  7>  659 

Factory  prices,  7,  659 
Fail,  7,  659 

Distinguished    from   "refuse,"    7^ 

659 

Fail  to  prosecute,  7,  659 
Failure,  7,  659 
Fair,  7 ,  760  . 

Fair  valuation,  28,  46 

Just  and  fair,  12,  384 
Fairly 

Distinguished  from  "truly,"  7,  660 
Faith,  7,  660 

As  to  sister  state  Judgments,  see  Judg- 
ments. 

Bad  faith,  7,  660 

Faith,  credit,  and  effect,  6,  173 

Good  faith,  7 ,  660 
Faithful,  7,  660 
Fall,  7,  661 

If  the  building  should  fall,  2,  603 
False,  7,  661 

False  swearing,  7,  661 
Falsely,  8 ,  504 

"  Feloniously"  equivalent  to  "falsel3'," 

4,  7SI,  752 
Falsity 

.  Indictment  for  perjury,  18,  316 
Family,  1 1 ,  374 

Families  or  heirs,  16,  48 

Family'  physician,  1 3 ,  637 ;   18,  427 

Head  of  Family 

Exemption  from  Executions 
Illustrations,  7,  132 

Member  of  family,  i  5,  261 

Mutual  insurance,  16,  51 
Fancy,  7,  810 
Fancy  bread,  7,  810 
Fare 

Rate  of  fare,  7 ,  810 
Farina,  7,  811 
Farm,  7,  811 

Farming  purposes,  7,  812 

Farm  out,  7,  812 

Home  farm,  9,  421 

In  a  deed  or  will,  7,  811 

In  American  law,  7,  811 

In  English  law,  7,  811 

Products  of  his  own  farm,  7,  812 
Farmer,  7,  813 

Farming   implements  and  utensils,  7, 
812 
■Fast,  7,  813 

Fast  day,  9,  420 

Fast  estate,  7,  813 

Fast  fish,  7,  813 

Very  fast,  7,  813 
Father,  7,  817 

See  Child;  Parent  and  Chile. 
Faults,  7,  817 

All  faults,  27,  814 

Fault  and  neglect,  7,  817 

Sale  with  all  faults,  7,  817 

With  all  faults,  29,  519 

Without  fault,  29,  526 
Favorable,  7,  818 
Fealty,  7,  820 
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Feax,  7,  8i8 

See  Duress. 

Puttings  in  fear,  see  Robbery. 
Feat,  7,818 
Federal,  7,  819' 

Distinguished  from  national,  7,  819 
Fee,  7,  819 

Distinguislied  from  costs,  7,  819 

Qualified  fee,  29,  592 

When  due,  7,  819 

Wiien  synonymous  with  "  charge,"   7, 
820 

When    synonymous    with     "commis- 
sions," 7,  820 

When  synonymous  with  "  compensa- 
tion," 7,  820 
Feed,  7,  820 

Feed  stables,  7,  820;  13,  935 
peelings,  7,  820 
Feloniously,  9 ,  629 ;  1 9 ,  956 ;  2  7 ,  696 

"  Feloniously  "  equivalent  to  "  falselj'," 

4,  751.  7S2 
Larceny,  12,  817 
Feloniously  distinguished  from  unlawful, 

4,  752 
Feloniously  in  indictment,  10,  598 
Feofflnent 

Enfeoff,  6,  641 
Fermentation,  2,  237 
Fermented,  7,  940 

Not  equivalent  to  spirituous,  7,  940 
Feud,  7,957 
Few,  7,  967 
Fiduciary,  7,  957 

See  Trusts,  Guardian  and  Ward 
Agency,  etc.,  etc. 

Fiduciary  capacity,  .i,  722;  7,  957 
Field 

Cultivated  field,  7,  958 

In  field,  10,  323 

Whether  garden  is  a  field,  8,  1095 
Fieri  facias,  see  Execution. 
Fight,  see  Assault  ;  Prize  Fight. 
Figures 

Court  records,  7,  960 

Figures  in  indictment,  7 ,  959 

Marginal  figures  in  bills  and  notes,  i , 

File,  7 ,  960 

Among  the  files,  7,  963 

Delivery   must  be  for  the  purpose  of 

filing,  7,  961 
Delivery  to  agents  of  filing  officer,  7 , 

961 
Delivery  to  an  officer  when  he  is  not 

in  his  office,  7 ,  960 
Delivery  to  one  in  charge  of  vacant  of- 
fice, 7,  961 
Depositing  in  office  without  delivery  to 

officer,  7,  961 
Duties  imposed  upon  filing  officer,  7, 

962 
Evidence  of  filing,  7,  963 
"Filed,"  3,  194 
Filed  for  record,  7,  963 
"Filed  " included  under  " returned,"  7, 

963 
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Filed  in  open  court,  7,  963 

Filed  with  the  pleading,  7,  963 

Filing  a  claim,  7,  963 

Necessity  of  paper  filed  remaining  in 
custody  of  filing  officer,  7 ,  962 

Payment  of  filing  fee,  7,  962 

To  whom  delivery  may  be  made^  7, 
961 

When  agency  will  be  implied,  7,  961 
Fill,  7,  963 

An  office  filled,  7,  964 

Fill  a  prescription,  7,  963 

Filled  in  with  brick,  7,  964 

Fill  shares  of  stock,  7,  963 
Fllum  Aotuse,  7,  964 

5i?e  Accretion  ;  Boundaries. 
Filum  Vise,  7 ,  964 

See  Boundaries.. 
Final,  7 ,  965 

Final  frocess,  see  Execution. 

Final  and  conclusive,  7,  965 

Final  decision,  7,  965 

Final  disposition,  7,  965 

Final  disposition  of  the  cause,  3 ,  47 

Final  division,  7,  965 

Final  jurisdiction,  12,  314 

Final  sailing,  7,  965 

Final  settlement,  7,  965 

Final  trial,  7,  965 
Find,  7,  974 

Find  committing  offenses,  7,  975 

Find  help,  7,  975 

Service  of  process,  7,  974 
Finding,  7,  991 
Fine 

Liability  of  trustee  of  manufacturing 
corporation,  14,  293 
Finish,  7,  994 
Fire,  7,994 

See  Arson;  Fire  Caused  by  the 
Operation  of  Railroads  ;  Fire 
Insurance. 

Fire  by  lightning,  7,  994 

In  bill  of  lading,  2,  234 
Fire  arm,   see  Concealed  Weapons; 

Explosion. 
Fire  Insurance 

Cease  to  be  operated,  3,  48 

Cease  to  reside,  3,  48 
Fireproof,  7,  1056 
Firewood,  29,  849 

Manufacture  of  firewood,  14,  259 
Fireworks,  8,  20 
Firing,  8,  20 
Firm,  8,  20 

For  said  firm,  8,  92 
Firmly,  8,  20 
First,  8,  21 

Consent  first  had,  8,  23 

First  boat,  8,  21 

First  cost,  8,  21 

First  cousin,  8,  21 

First  day,  8,  21 

First  draw,  8,  21 

First  heir  male,  8,  21 

First  inventor,  8,  21 

First  mortgage,  8,  21 
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First— CoM^'rf 

First  privilege,  8,  22 

First  received,  8,  22 

First  son,  8,  22 

First  term,  8,  22 

First  tried,  8,  22 

In  the  first  place,  8,  22 
First-class,  8,  23 
Fiscal,  8,  23 

See  Revenue  Laws. 
Fish 

Fresh  fish,  8 ,  980 
Fishing 

Foreign  fishing,  8,  280 
Fishing  bill,  8,  40 
Fit,  8,  40 
Fit  (the  Adjective),  8,  40 

Fit  for  cultivation,  8,  40 
Fit  (the  verb),  8,  40 
Fittings,  8 ,  40 

Gas  fittings,  8,  40 
Fixed 

Fixed  machinery,  13,  iig6 
Flange,  8,65 
Flat,  8,66 
Flats,  13,  1015 
Flee,  8,  66 

Flee  from  justice,  8 ,  66 
Float,  29,  91 
Floating 

Floating  debt,  8,66 
Floating  debt,  8,  66 
Flood,  8,  76 

See  Adulteration. 

Exempt  from  execution,  8,  y6 
Floor,  8,  71 

Lower  floor,  13,  1191 
Floor-cloth,  8,  72 
Flotsam,  8,  72 

5ee Jetsam;  Wreck; 
Flowing,  8,  72 
Fluid,  8 ,  72 

Inflammable  fluid,  12,  518 
Flying  Switch,  8 ,  74 ;  21, 439 

See  also.  Running  Switch. 
F.  O.  B.,  I,  17;  21,531 
Fodder,  8,  73 

Fodder  for  cattle,  3,  44 
Foenus,  8,  74 
Folio,  8 ,  74 
Follow,  8,  75 

Follow  his  business,  8 ,  76 

Follow  the  event,  8,  75 

Follow  up,  8,  75 
Following 

In  following  form,  10,  323 

In  manner  following,  14,  254 
Foot,  8,  77 

Foot  of  the  mountain,  8,  77 
For,  8,  79 

Construed  to  mean  "from,"  8,  97 

Contracting  for,  8,  89 

For  and  during,  8,  94 

For  giving,  8,  91 

For  her  own  use,  8,  91 

For  hire  or  gain,  8,  91 


For  his  services,  8 ,  92 

For  or  in  behalf  of,  8,  81 

For  or  in  consideration  of,  8 ,  84 

For  or  on  account  of,  8,  79 

For  said  firm,  8,  92 

For  that,  8,  94 

For  the  future,  8,  89 

For  the  purpose,  8,  96 

For  the  time  being,  8,  93 

For  the  use,  8,  94 

For  this  day  and  train  only,  8,  93 

For  whom  it  may  concern,  8,  87 

In  the  sense  of  "  for  use,"  8,  98 
Forbearance,  8,  98 
Force,  8,  99 

Assault,  8,  99 

By  force,  8,  100 

Element  of  rape,  8,  99 

Force  and  arms,  8,  99 

Forced  heirs,  8,  100 

Forced  sale,  8,  100 

Physical  force,  8,  99 

With  force,  8,  100 
Foreign,  8,  280 

Foreign  bond,  8,  280 

Foreign  citizens,  8,  280 

Foreign  dominion,  8,  280 

Foreign  fishing,  8,  280 

Foreign  markets,  8,  280 

Foreign  paupers,  8,  280 

Foreign  place,  8,  280 

Foreign  plea,  8,  280 

Foreign  port,  8,  280;  18,  838 

Foreign  state,  8,  281 

Foreign  trade,  8,  281 

Foreign  vessel,  8,  281 

Foreign  voyage,  8 ,  281 

Government,  8,  280  ' 

Foreigner,  8 ,  441 

See  Aliens. 
Foreman,  10,  510 
Forever,  8 ,  442 

Not  equivalent  to  "heirs,"  8,443 
•■      Forge,  8,  452 
Form 

In  manner  and  form,  14,  254 

Matter  of  form,  14,  978 
Forswear,  8,  564 
Forth,  8,  565 
Forthwith,  3,  146;  8,  571;   16,820;  21, 

534 

Enter  judgment  forthwith,  1 2 ,  466 
In  insurance  policy,  7,  1049 
Judgment  rendered  forthwith,  12,468 
Recording  acts,  20,  547 
Synonymous  with  "immediately,"  8, 

Synonymous   with  "  within  a  reason- 
able time,"  8,  571 
Found 

Found  intoxicated,  7,  976 

Found  to  be  of  unsound  mind,  7,  976 
Fractional,  8,  584 
Fraternity,  8,  634/ 
Fraud,  5,  519 

See  Fraud. 

In  fraud,  10,  323 
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Fraudulent 

Fraudulent  debt,  5,  165 
Fraudulently,  12,  523 

Fraudulently  Steal 
Larceny,  12,  817 
Free,  8,  898 

Free  from  average  unless  general,  8, 
89S ;   14,  408 

Freely  to  be  possessed  and  enjoyed,  8, 
898 

Free  of  charge,  3,  120 

Free  on  board,  2  i,  531 

Free  use,  1 7 ,  29 
Freehold,  8,  898 
Freeholders,  8,  899 
Freely  equivalent  to  "  understandingly," 

I,  169 
Freemen,  8,  899 
Freestone  quarry,  15,  501 
freezing 

In  bill  of  lading,  2,  236  '  * 

rrelght 

Freight  on  right  delivery,  3,  147 
Frequent,  8,  980 
Tresh,  8,  980 

Fresh  fish,  8,  980 

Fresh  seed,  8 ,  980 
Freshet,  8,  980 
Friction  of  law,  7,  957 
From,  8,981;   14,343;   19,834;  23,962 

"  At  and  from,"  1 4,  343 

Construed  to  mean  "  for,"  8,  97 

Fixing  the  termini  of  roads,  8,  981 

From  a  dwelling,  8,  982 

From  and  after,  8 ,  982 

From  and  to,  26,  49,  50 

From  thenceforth,  8,  982 

From  the  person,  8,  982 

From  time  to  time,  8,  gSa 

Heard  from,  8,  982 

Lease,  1 2 ,  985 

Xiine  from  one  object  to  another,  2, 

SOI 

Say  from,  2  i,  544 

Whether   exclusive  or  inclusive  of  its 
object,  8,  981 
Front,  8,  982 
Fruit,  8,  983 
Tull,  8,  983 

Full  prosecution,  see  Lis  Pendens. 

Distinguished  from  "good,"  15,  378 

Full  and  complete  cargo,  3,  147 

Full  cash  value,  28,  48 

Full  proof,  8,  983;  19,  283 

In  full,  10,  323 
Fund,  8,  983 

In  the  sense  of  money,  8,  984 
Furnish,  8,  984  * 

Furniture,  8 ,  ^5 ;  i  5 ,  944 

Household  Furniture,  9,  782 

Exemption  from  execution,  7,  137 

Instances  of  what  pass  under  bequest 
of  furniture,  8,  985 
Further,  8,  986 
ruture,  8,986;  13,53 

For  the  future,  8 ,  89 

Future  edition,  6,  155 
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Gag,  8,  992 
Gain,  8,  992 

For  hire  or  gain,  8,  91 
Gallon,  8,  992 
Game 

Game  of  chance,  3 ,  88 
Ganancial,  8,  1095 
Gangway,  8 ,  1095 
Garden,  8,  1095 

Market  garden,  14,459 
Gardener,  8,  1096 
Garden  seed,  8,  1095 
Gas,  8,  1268 

Gas  fittings,  8 ,  40 

Manufacture  of  gas,  14,  259 
Gasoline,  8,   1291 
Gather,  8,  1291 
Gelding,  8,  1292 

Whether  "  gelding"  is  included  under 
the  term  "horses,"  9,  759 
Gem,  8,  1292 
General,  8,  1292 

General  agent,  see  Agency. 

General  demurrer,  see  Demurrer. 

Gefieral  deposit,  see  Deposit. 

General  election,  see  Election. 

General  issue,  see  Pleading. 

General  legacy,    see    Legacies   and 
Devises. 

General  retainer,  see  Attorney  and 
Client. 

Generalship,  see  Ships  and  Shipping. 

General  verdict,  see  Verdict. 

General  warranty,  see  Warranty, 

General  contractor,  2  g ,  S55 

General  engagement,  6 ,  643 

General  interest,  8,  1293 

General  property,  i  g ,  288 

General  reputation,  3,  114 

General  supervision,  8,  1293 

General  tendency,  8 ,  1293 
Gentle,  8 ,  1308 
Gentleman,  8,  1308 
Genuine,  8,  1308 
Getting  out,  8,  1308 
Gin,  see  Intoxicating  Liquors. 
Gin  house,  8,  1355 
Gist,  8,  I3S5 
Give,  8,  1355 

Distinguished  from  sell,  1 1,  702 

Give  a  deed,  8,  1356 

Give  a  lease,  8,  1356 

Give  and  bequeath,  8,  1356 

Give  credit,  8,  1356 

Give  evidence,  8,  1356 

Give,  grant,  and  convey,  4,  130 

Give  information,  8,  1356 

Give  in  his  vote,  8,  1356 

Not  given,  8,  1356 
Giving 

For  giving,  8 ,  91 

Giving  information,  10,  710 
Glass,  8,  1356 

Cut  glass,  8,  1356 

Manufacture  of  glass,  1 4,  259 
Going 

"Going  oflf  large,"  8,  1357;  12,  902 
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Gold,  8,  1357 
Good,  8,  1357 

Distinguished  from  full,  i  5 ,  378 

Good  and  convenient,  8,  1358 

Good  and  lawful  men,  8,  1360 

Good  and  merchantable,  8,  1360 

Good  and  sufficient  deed,  8,  1358 

Good  cattle,  8,  1357 

Good  cause,  3,  45;  8,  1357 

Good  cause  of  action,  3,  47 

Good  character,  8,  1357 

Good  condition,  8,  1357 

Good  consideration,  8,  1357 

Good  current  money,  8,  1358 

Good  drawer,  8,  1359 

Good  faith,  7,  660 

Good  habits,  8,  1360 

Good  health,  8,  1360 

Good  note,  8,  1360 

Good  reason,  8,  1360 

Good  security,  8,  1360 

Good  title,  8,  1361 

Good  watch,  8 ,  1361 
Good  Faith,  8,  1361 

See  Bona. 
Goods,  8,  1362;   15,  944 

5ee  Bona;  Chattels;  Effects. 

Goods,  wares,  and  merchandise  ■within 
the  statute  of  frauds,  see  Frauds, 
Statute  of. 

Goods  and  cargo,  14,  332 
>    Goods  and  chattels,  3 ,  183 

Goods,  chattels,  and  effects,  6,  187 

Goods,  effects,  and  credits,  6,  188 

Goods,  merchandise,  and  effects,  6, 189 

Goods,  specie,  and  effects,  6,  190 

Household  goods,  9,  782 

In  contracts,  8,  1365 

In  criminal  statutes,  8,  1363 

In  deeds,  8,  1362 

In  insurance  policy,  8,  1365 

In  marine  insurance,  8,  1565 

In  pleading,  8,  1365 

In  wills,  8,  1362 

Manufactured  goods,  14,  262 

On  goods,  I  7,  186 

Personal  goods,  i  8 ,  407 

Whether  it  includes  deeds,  8,  1363 

Whether  it  includes  fixtures   8,  1363 
Gorge,  8,  1372 
Gotten,  8,  1375 
Government,  8,  1378 

De  facto  government  8,  1380 

Foreign  government,  8,  1379 

For  its  government,  8,  1398 

Government  clerk,  8,  1399 

Government  or  other  stock,  8,  1399 

Government  securities,  8,  1400 

Town  government,  8,  1396 
Grace,  see  Days  of  Grace. 
Grade,  8,  1410 

See  HiGHVi^AY;  Streets. 

Change  of  grade,  3,  89 

Grade  of  crime,  8,  1410 

Grade  of  highway,  8,  1410 

To  change  grade  of  street,  8,  1410 
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Graduate 

Graduate  in  medicine,  18,  428 
Grain,  8,  1411 ;  27,  814 

Flaxseed,  8,  141 1 

Oats,  8,  141 1 

Peas,  8,  14H 

Sugarcane  seed,  8,  141 1 
Granary,  8,  1412 
Grandchild,  8,  141 2         ^ 

Children  of  a  stepchild,  8,  1412 

Illegitimate  child  of  a  daughter,  8,  1412 

Whether     it      includes      great-grand- 
children, 8,  1412 

Widow  of  grandchild,  8,  1412 
Grandchildren,   3,  231 

Whether  included   in    "children,"  3, 
231 
Grandnephew,  16,486 
Grandniece,  1 6 ,  486 
Granite,  g,  19;  15,  501 

Granite  building,  7,  1005 
Grant,  26,  556 

Give,  grant,  and  convey,  4,  130 

Grant,  bargain,  sell,  and  convey,  4,  130 

Public  grant,  ig,  303 

Treaties,  26,  556 
Grants,   see   infra.   Construction  of 

Franchises  and  Licenses. 
Grass,  9,  61 
Gratuity,  g,  61 
Gravel 

Earth  and  gravel,  6,  139 
Great 

Great  bodily  harm,  g,  597 

Great  care,  2 ,  732 
Great-Grandchlldren 

Whether  included  in  grandchildren,  8 , 
1412 
Great-nephew,  16,  486 
Great-niece,  i(5,  486 
Greenback,  g,  61 

Greenback  currency,  4,  957 
Groceries,  g,  62 
Gross,  g,  62 

For  gross  negligence,  see  Compara- 
tive Negligence;  Negligence. 

Gross  misdemeanor,  15,  621 

In  gross,  10,  324 
Ground,  g ,  62 

Building  ground,  2,  603 

Ground  of  action,  g,  62 

Mining  ground,  15,  SoS 

Public  grounds,  9,  62 

Sea  grounds,  g,  62 

Synonymous  with  "  lands,"  g,  62 
Grow 

Grow  due,  6,  39 
Guaranteed 

"  Guaranteed  "  synonymous  with  "pre- 
ferred "  when  applied  to  stock,  5,  743 
Guaranty 

Continuing  guaranty,  3,  822 
Guest,  13,  looi 

Distinguished  from  boarder,  2,  437 

Habitable,  g,  257 
Habitable  repair,  9,  257 
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Habitation,  9,  258;   16,  148 
Habits,  good  habits,  8,  1360 
Habits  of  intemperance,  9,  258 
Habitual 

Residence,  5 ,  863 
Hackney  coach,  9,  260 
Hair,  9,  260 

Manufacture  of  hair,  14,  260 
Half,  9,  260 

Haifa  month,  9,  261 

Haifa  year,  9,  261 
Half  blood,  9,  261 
Ham,  9,  261 
Hand,  9,  261 

Death  1)7  Own  Hand,  1 2 ,  390 
See  Life  Insurance. 

Hands  of  justice,  i  2 ,  389 

Logs  on  hand,  g,  261 

Money  in  hand,  g,  262;    15,  710 

Notes  of  hand,  9,  262 

On  hand,  17,  186 

Stock  on  hand,  9,  262;   23,900 

Under  their  hands,  9,  262 

With  a  strong  hand,  29,  519 
Handicraftsman,  1,  776 
Happen,  9,  301 

When  vacancies  happen,  in  constitu- 
tion, 9,  301 
Harbor,  9,  302 

See  Port. 

Harbor  and  port,  g,  302 

Harbor  of  Boston,  2,  482 
Harmless 

Save  harmless,  see  Indemnity  Con- 
tracts. 
Harmony,  9,  304 
Harvest,  9,  304 
Hats 

Hat  trimmings,  26,  710 
Haul,  9,  304 
Have,  9,  304 

Die  without  having  issue,  9,  305 

Equivalent  to  "having,"  13,  2 

Have  and  keep,  9,  305 

Having  and  holding,  9,  304 
Haven,  9,  306 

See  Port. 
Hay 

Manufacture  of  hay,  14,  260 
Hazardous,  9,  317 
He,  9,317,415 
Head,  9,  31S 

Head  of  corporation,  g,  318 

Heads  of  Families 
Exemption  from  Execution,  7,  13 
Illustrations,  7,  132 
Head  of  Family,  1 9,  312 

See  Homestead. 

ipublic  lands,  i  9,  316 
Health,  see  Board  of  Health.' 

Good  health,  8,  1360 
Healthy,  9,  324 
Hear,  9,  324 
Hearing,  g,  324 
Heat,  in  bill  of  lading,  2,  237 
Heat  of  passion,  g,  356 
Heifer,  9,  356,  571 
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Heir  apparent,  g,  357 

Heirlooms,  9,  357 

Heirs,  9,357;   11,347;   16,62;   29,348, 

437 

Construed  to  mean  children,  22,  514 

Families  or  heirs,  i  6,  48 

First  heir  male,  8,  21 

Heirs  at  law,  1 1,  373 

Legal  heirs,  1 1 ,  374 

Mutt/al  insurance,  i  6,  51 

Necessity  of  the  word  in  estates  con- 
vej'ing  fee  simple,  6 ,  876 
Help,  9,  358 

Necessary  help,  16,  371 
Hemp 

Manufacture  of  hemp,  14,  260 
Henceforward,  g,  358 
Her,  9,  358 
Herbage,  9,  358 
Hereafter,  9,  35S,  359;  23,  327 
Hereby,  9,  359 
Hereditaments,  29,  403 
Herein,  9,  360 
Hereinafter,  g,  360 
Hereinbefore,  g,  360 
Heretofore,  g,  361  23,  327 
High,  9,  361 

High  crimes  and  misdemeanors,  9,  361 

High  water  mark,  29,  25 
Highest,  9,  362 

Highest  bidder,  25,  396 
High  school,  g,  361 
High  Seas,  g,36i 

Whether  the  terms  includes  "haven," 

9,306 
Highway 

Laying  out  a  highway,  1 2 ,  965 
Hinder 

Delay  and  defraud,  5,  519 
Hire,  9,415 

For  hire  or  gain,  8,  91 

Hiring  and   employing  distinguished, 

9. 415 
HlB,  9,  317,  415 

In  insurance  policy,  9,  318 
Hitherto,  g,  417 
Hoarding,  g,  417 
Hocussed,  9,  417 
Hogs,  9,  417 
Hold,  9,  418 

Distinguished  from  purchase,  9,  418 

Having  and  holding,  9,  304 
Holder,  2,  316;  9,418 

Original  holder,  17,  275 
Holding,  9,419 
Holiday,  g,  419 

See    Bills    and  Notes;    Day;   De- 
mand ;  Sunday. 

Fast  day,  9,  420 

Jewish  Sabbath,  9,  420 
Homage,  9,  420 
Home,  9,  420 

Home  farm,  9,  421 

Home  Fort,  22,  714 
See  Port. 
Home  port,  g,  422 
Homestall,  g,  422 
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Homestead 

Homestead  lot,  13,  1162 
Homologate,  9,  757 
Homologation,  g,  757 
Honor,  9,  757 

See  Bills  and  Notes. 

Acceptance  for  honor,  g,  758 
Honorary,  9,  758 

Honorary  offices,  1 9 ,  393 
Hook,  9,  758 
Horizontal,  15,  506 
Horsemanship,  9,  758 
Horses  included  in  the  term  "cattle,"  3,43 
Hotel,  9,  776;  II,  s 

See  Inns  and  Innkeepers. 

Family  hotel,  9,  777 

Hotel  bill,  9,  777 

In  America,  9,  777 

Lodging-house,  9,  777 

New  England  law,  9,  776 

Synonymous  use  of  "inn,"  "tavern,"' 
and  "  hotel,"  11,  6 
House,  2,677;  9,  777 

See     Bawdy-House  ;      Disorderly 
House;    Dwelling. 

As  a  branch  of  the  legislature,  9,  781 

Compared  with  messuage,  9 ,  781 

Counting-hou^e,  9,  779 

Distinguished  from  dwelling-house,  9, 
778 

Dwelling-house,  2,  677 

D  welling-house,where  house  is  divided, 
2,678 

Eating-house,  9,  779 

Election  laws,  9,  778 

House  and  lot,  9,  779  ^ 

House  in  the  sense  of  a  branch  of  the 
legislature,  2,  514 

House  of  e.ntertainment,  9,  780 

House  of  religious  worship,  9,  781 

Houses,  buildings,  and  other  property^ 

9,  779 
House,  store,  and  shop,  9,  779 
Mansion  House 

Definition  of,  2,  671 
Meaning  of,  in  law  of  arson,  i,  758 
Messuage,  i  5,  386 
My  house,  15,  no 
Of  m-Fame 

Boat  as,  2,  440 
Opera  house,   i  7,  213 
Outhouse,  9,  779;   17,  291,  392 
Part  of  a  building,  9,  778 
Private  house,  19,  95 
Public  house,  1 9,  95,  305 
Schoolhouse,  9,  780 
Storehouse,  9,  780 
Tenement  house,  9,  780 
Townhouse,  9,  780 
What  passes  bj'  in  wills,  9,  781 
What  synonymous    with    "dwelling- 
house,"   9,  778  , 
House-Breaklng 

What  are  implements  of,  2,  695 
Household,  9,  782 

Household  effects,  6,  185;  9,  782 
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Householder,  g,  783 
Exemption  from  Execution,  7 ,  131 

Illustrations,  7,  132 
Household  Fumittire,  9 ,  782 

Exemption  from  execution,  7,  137 
Household  goods,  9,  782 
Housekeeper 

Exemption  from  execution,  7,  131 
How,  9 ,  788 
Husband,  g,  7S8 

Devise  to  husband,  g,  798 
Ship's  Husband,  3,  668;  9,  788 
See  Ships  and  Shipping. 
Husbandly,  g,  851' 
Implements  of,  9,  851 
Servant  in  husbandry,  9,  851 
Hypothecary 

Hypothecary  debt,  5 ,  165 
Hypothecation,  g,  852 

See  Bottomry;  Chattel  Mort- 
gages; Maritime  Liens;  Respon- 
dentia Bonds. 

Ice 

Manufacture  of  ice,  1 4 ,  260 
If,  29,  103 
Ignominy,  9,  870 
111,  9,  878 
Illegal,  9,  879 
Illegally,  27,  696 
Illegitimate  children,  g,  930 
III  fame,  see  Disorderly  House. 
Illness 

Severe  illness,  22,  492 
Imbecile,  see  Insane. 
Imbecility,  g,  931 

Corporal  imbecility,  4,  183 
Imitation 

Obvious  imitation,  17,  27 
Immaterial  averment,  g,  931 
Immediate,  26,  700 

Distinguished  from  consequential,  26, 
700 

Immediate  danger,  g,  933 

Immediate  delivery,  g,  933 

Immediate  descendants,  g,  935 
-  Immediate  descent,  g,  935 

Immediate  notice,  g,  933 

Immediate  payment,  9,  933 

Immediate  pursuit,  g,  933 

In  insurance  policy,  7,  1049 
Immediately,  g,  931;  2.1,  534 

Immediately  adjoining  owners,  9,  934 

Immediately  after  judgment,  9,  932 

Immediately  apprehended,  g,  932 

Immediately  entered  judgment,  12, 
466 

In  insurance  policies,  7,  1049 

Judgment  rendered  immediately,   la, 
468 
Imminent 

Imminent  danger,  g,  596 
Immunities,  3,  253 
Impanel,  9,  950 
Impeach,  9,  951 
Impeachments,  9,  951 
Impede,  9,  959 
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Imifbdiment,  g,  959 

Manifest  impediment,  14,  251 
Implead,  9,  96b 
Implements,  g,  960 

Exemption  from  execution,  7,  136 

Farming  implements  and  utensils,   7, 
812 

Implements  of  husbandry,  g,  851 
Implication 

Necessary  implication,   16,373 
Implication  of  intent,  i ,  173 
Import,  10,  175 
Importation,  10,  175 
Importer,  10,  175 
Impose,  10,  175 
Imposition,   10,176 
Impound,  10,  186 
Impounding,  10,  186 
.  Impressing,  10,  197 
Imprimis,  8,  22 
Improper,  10,  240 

Improper  removal,  10,241 
Improper  navigation,  10,  240 
Improved 

Improved  or  cultivated  land,  4,  953 
Improvement,  23,  441 
Improvidence,  10,  321 
Impunity,  10,  322 
Imputed  negligence,  see  Contributory 

Negligence. 
In,  10,  322;  15,  1231 

"At"  equivalent  to  "  in,"  i,  890 

In  action,  10,  323 

In  and  about,  10,  322 

In  any  manner,    14,252 

In  any  street,   i  o,  325 

In  case,  10,  323 

In  cash,  10,  323 

In  charge,  lo,  323 

In  commission,    10,  323,  325 

In  field,  10,  323 

In  first  place,  i  o,  323 

In  folloviring  form,  10,  333 

In  fraud,   10,  323 

In  full,  I  o,  323 

In  gross,  10,  324 

In  lieu  of,  23,  488 

In  manner  above-mentioned,  14,  254 

In  manner  and  form,  i  4,  254 

In  manner  follovfing,  i  4,  254 

In  name  of,   i  o,  324 

In  next  place,  i  o,  323 

In  or  near,  16,  365 

In  personam,  10,  324 

In  possession,  18,  841 

In  pursuance,  10,324;   19,591 

In  rem,  i  o,  324 

In  store,  10,  325 

In  substance,  10,  325 

In  such  manner,  14,  253 

In  the  first  place,  8,  22 

In  the  same  manner,  i  4,  252 
>   Representative  in  congress,  10,  323 
Inability,  10,  325 
Inboard 

Inboard  cargo,  14,  332 
Inch,  10,  349 
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Incident 

"  Incident   to   the    navigation    of    the 
river,"  3,  148 
Incidental,  10,349 
Include,  10,  351 
Income,  25,  646;  29,  441 
Devise  of  Income,  2  g ,  404 
Examples,  2g,  404-406 
In  general,  zg,  404 
What  passes  by  devise  of,  2g,  404 
Distinguished  from  profits,  i  g ,  258 
Net  income,  23,  613 
Incompatible,  i  o,  352 
Incompetency,  15,  620 

Distinguished    from   misconduct,    15, 
620 
Incorporation 

Distinguished   from  establishment,  6, 

873 
Incorporeal,  i  o,  352 
Increase,  i  o,  360 

Increase  of  land,  10,  360 
Incumbent,  10,  361 
Incumbrances,  10,  361 
Incur,  10,  398 
Incurable,  10,  399 
Indebted,  10,  399 

Deeply,  5,459 
Indebtedness,  10,  399 

Distinguished  from  debt,  5,  144 
Indecency,  10,401 
Indemnity,  10,  401 

Indemnitj'  against  claims,  3 ,  274 
Indent,  10,  437 
Indenture,  i  o ,  437 

Independent  promises,  i  9,  283 
Indifferent,  10,  600 
Indigent,  10,  600 
Indignity,  10,  600 

Outrage  and  indignity,  i  7,  293 
Indirectly,  i  o,  600 
Individual,  i  o,  600 

Individual  expenses,  7,  490 
Indoor,  10,  601 
Indorsed 

Held  equivalent  to  "written  upon,"  8, 

510 
Indorsement,  2,  315 

Absolute,  2,  316 

Conditional,  2,  317 

Qualified,  2,  316 

Restrictive,  2,  316;  21,  295 
Inducement,  io,6oi 
Ineligible,  i  o,  601 
Inevitable 

Inevitable  casualties,  3,  37 
Inevitable     accident     or    casualty,     10, 

601 
Infamy,  3,  516,  537 
Inference,  10,  700 
Inferior,  10,  700 
Inferior  courts,  10,  700 
Infidel,  10,  701 
Inflammable 

Inflammable  fluid,  12,  518 
Inflict,  10,  701 

Inflict  punishment,  i  o,  701 
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Information,  lo,  710 

Giving  information,  10,  710 
Informs 

Informs  and  believes,  10,  711 
Ingress,  10,  770 
Inhabitancy 

Compared  with  domicil,  5,  858 
"Inhabitants,"    6,    445;     10,    770;     15, 

1279 

Act  providing  for  place  of  probate  of 
wills,  10,  773 

Corporations,  25,626 

Criminal  statutes,  i  o,  771 

In  attachment  laws,  10,  770 

In  a  will,  10,  776 

In  general,  10,  776 

Inhabitant  compared  with  resident,  5, 
858 

In  law  of  procedure,  10,  774 

In    laws    prescribing  qualifications  of 
electors  and  of  office,  10,  771 

In  municipal  charter,  10,  773 

In  school  law,  10,  764 

Insolvent  laws,  10,  773 

In  tax  laws,  10,  775 
Inhale,  10,  776 
Inheritance,  10,  777;  29,  349 
Injuria,  5,3 

Injuria  sine  damno,  5 ,  3 
Injuriously,  10,  547 
Injury,  1 1 ,  i 

See    Damnum    ABsq_uE    Injuria; 
Torts;  Wrong. 

Continuous  injury,  3 ,  822 

Serious  bodily  harm,  22,  105 
Inland,  1 1 ,  i 

Inland  navigation,  1 1 ,  i 

Inland  waters,  11,2 
Inlet,  11,2 
Inmate,  11,2 
Inn,  10,  591 

Innocent  conveyances,  11,3 
Innuendo,  1 1 ,  104 

See  Libel  and  Slander. 
In  Pais,   10,  324 

See  Estoppel. 
Insanity 

Moral  insanity,  15,  715 
Insolvent 

Insolvent  circumstances,  3,  240 
Inspection,  1 1 ,  234 

Inspection  Laws,  1 1 ,  234 
See  Police  Power. 
Instant 

"Next"  equivalent   to  "instant,"    16, 
701 
Instanter,  1 1,  236 
Instantly,  11,  236 
Instead  of,  11,  236 
Institution,  1 1 ,  236 

Public  institutions,  1 9 ,  303 
Instruments,  1 1 ,  275 

See  Written  Instruments. 

Exemption  from  execution,  7,  136 
Insufficiency,  11,  276 
Insufficient,  1 1 ,  276 
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Insulting,  1 1 ,  277  * 

Insulting  language,  1 1 ,  277 

Insulting  words   addressed   towards  a 
female,  1 1,  278 
Insured,  n,  355 
Insurgent,  1 1 ,  355 
Intemperance,  1 1 ,  365 

See  Drunkenness;  Habit;  Habit- 
ual Drunkenness. 
Intemperate,  22,  803 
Intend,  11,  365 
Intent,  see  Intend. 
Intention,  1 1 ,  378 

See  Intent. 
Intentionally,  1 1 ,  378 

See  Intent. 
Intercourse,  1 1 ,  379 
Interdiction,  1 1,  379 
Interest,  6,  732 
Interested,  11,  422 
Interfere,  1 1,  425 
Interim,  1 1 ,  426 

Interim  curator,  1 1,  426 

Interim  factor,  1 1 ,  426 
Interior,  1 1 ,  426 
Intermeddle,  11,  429 
Intermediate,  1 1 ,  430 

Intermediate  orders,  1 1 ,  430 

Intermediate  tolls,  1 1 ,  430 
Internal,  1 1,  430 
Internal    commerce,    see     Interstate 

Commerce. 
Inter  partes,  i  7,  467 
Interpose,  1 1,  506 
Interrupt,  1 1 ,  538 
Interruption,  1 1 ,  538 
Intersect,  1 1 ,  538 

Equivalent  to  "cross,"  4,  905 
Intersection 

Distinguished  from  crossing,  19,  868 
Interstate  laivs,  see  Succession. 
Interval,  1 1 ,  565 
Intervene,  1 1 ,  565 
Intervening  damages,  1 1 ,  565 
Intestate,  1 1 ,  565 
In  the  vicinity,  25,  520 
Intimate,  1 1,  565 
Intimidation,  1 1 ,  565 

See  Duress;  Threats. 
Into,  1 1 ,  566 

Into  court,  1 1 ,  566 

Into  port,  1 1 ,  566 

Into  the  state,  1 1 ,  566 

Into,  through,  or  under,  1 1,  566 
Intoxication,  1 1 ,  566 

See  Drunkenness. 
Intrinsic,  1 1 ,  779 
Intromission,   1 1 ,  779 
Intrude,  1 1 ,  779 
Intrusion,  1 1,  779 
Invalid,  1 1,  780 
Invasion,  1 1,  780 
Inveigle,  1 1 ,  7'8o 
Inventor 

First,  8,  21 
Inventory,  1 1,  812 
Investigate,  1 1,  812 
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Investiture,  1 1 ,  812 
Invlncltile 

Invincible  necessity,  13,  737 
Invoice,  1 1,  104 

invoice  price,  14,  332 
Involuntary,  i  i,  843 
Involved,  1 1 ,  S43 
I.  O.  U.,  I,  17;    II,  843 
Iron 

Manufacture  of  iron,  14,  260 
I'onstone,  i  5,  501 
Irregulax 

Irregular  process,  1 1 ,  844 

Regular  and  irregular  conventions,  2  i, 

997 
Irregularity,  1 1 ,  843 

Distinguished  from  nullity,  16,  1005 
Irrelevant,  1 1 ,  845 
Irresistible  violence,  1 1 ,  845 
Island,  26,  I 
Issue 

Collateral  issue,  3,  310 

Without  leaving,  13,2 
Issued,  IS,  1282 
Ita  lex  scripta  est,  1 3 ,  285 
Item,  1 1,  925 

Jetsam,  1 1 ,  970 

See  Jettison. 
'  Flotsam,  8,  72 
Jettison,  see  Wreck. 

Condition  in  bills  of  lading,  2,  235 
Jewel,  1 1,  984 
Jewelry,  1 1 ,  984 
Job,  11,985 
Jobber,  I  i,  986;  23,  702 
Joint 

Joint  bond,  i,  464 

Joint  lives,  1 3 ,  930 

Jointly  and  severally,  2,  460 
Joint  stock  company,  3,  366 
Journeys  accounts,  12,1 
J.  P.,  12,  I 
Jubilee,  12,1' 
Judgment 

In  personam,  10,  324 

Judgment  debt,  5,  165 

Judgment  of  his  peers,  1 2,  60 
Judicial 

judicial  proceedings,  i  8,  301 
Juilicial  act,  1 ,  173 
Junk  shop,  12,243 
Jurisdiction,  1 1 ,  756 

Generally,  1 1,  756 

Of  police  court,  1 1,  756 
Juror,  12,  317 

5ee  Jury  and  Jury  Trial. 
Jus,  12,  381 
Just,  12,  381 

Just  and  prof er  cause,  see  Malicious 
Prosecution. 

Just  and  fair,  i  2,  384 

Just  and  reasonable,-  i  2 ,  385 

Just  claim  ,12,  381 

Just  compensation,  3,  378;  12,  382 

Just  debts,  1 2 ,  383 

Just  or  convenient,  i  2,  382 
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Justice,  12,  3,  387 

Fleeing  from  justice,   see   Fugitive 
FROM  Justice. 

Hands  of  justice,  12,389 

Offenses  against  public  justice,  12,390 
Justifiable,  12,  514 

Justifiable  cause,  3,  45;  12,  514 
Justly,  12,  514 

Justly  due,  3,  188;  6,  39,  12,  38r,  514 

Justly  measured,  12,  515 

Keep,  12,  5x5;  2  1,975 
Have  and  keep,  g,  305    > 
Keep  disorderly  house,  12,  516 
Keep  down,  12,  515 
Keep  down  the  interest,  6,  . 
Keep  open,  12,  516 
Keep  tippling-house,  12,  516 
Manufacture  and  keep,  14,  264 
To  keep  open  under  Sunday  laws,  24, 

537  I 

Keeper,  i  2,  517 

Seeping  Gamlng-Implements,  8,  1073 
See     Gaming-Houses     and     Imple 
MENTS. 

Kerosene,  i  2,  518 

Distinguished   from    burning- fluid,  s, 
698 

Key,  12,  518 

Kill,  12,  520;  22,  795 

Killing,  9,  533 

Eln,  12,  520 

See  Next  of  Kin. 
Bastards,  24,  414 

Kind,  I  2 ,  250 

Like  kind,  13,  662 

Kindred,  i  2,  521 

Knock 

Knock  down,  6,1 

Knots,  I  5,  369 

Know,  1 2 ,  522 

"Know     personally"    equivalent    to 
"personally  acquainted  with,"  i,  171 

Knowing,  12,  522 

Knowingly,  8,  503 

Fraudulently,  12,  523 
"  Knowingly  and  wilfully,''  12,  522 
Knowingly  deposited,  12,  525 
Knowingly  sell,  12,  526 
"  Knowingly'  "  distinguished  from  "un- 
lawfully," I  2,  522 

Knowledge,  12,  226 

Carnal  knowledge,  2,  735;  11,  379 
Distinguished  from  belief,  -i,  164 
Distinguished  from  notice,  16,790 
Knowledge  and  belief,  12,  526 

Known,  I  2 ,  527 

Known  creditors,  12,  530 

"  Known  equivalent,"  12,  530 

"  Known  intemperate  habits,"    12,  530 

Known  to  exist,  i  2 ,  527 ;  i  5 ,  544 

Known  violation  of  law,   i  2,  529 

"  Personally  known,"  12,530 

Labor 

As      to     convict    labor    system,     see 
Prisons. 
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Labor — Confd 

Chinese  laborer,  g,  94S 

Common  lalior,  3,  347 

Labor  and  improvements,  15,  552 

Manual  labor,  14,  25^ 

Whether  property",  19,  286 
Laborer,  i  2,  532 

Architect,  12,  632 

Within  statutes  imposing  liability  for 
debt  on  stockholder,  23,  872 
Laborers,  23,  872 

Examples    of   persons    who  have  been 
held  laborers,  23,  872,  873 
Lager  beer,  see  Beer. 
Lake  distinguished  from  stream,  12,611 
Land,  12,655;  i9,  1033 

See  Real  Property  ;  Wills. 

Advowson,  1 2 ,  655 

Bridge,  12,  655 

Incorporeal  hereditament,  12,655 

Increase  of  land,  10,  360 

Interest  in  land,  12,  657 

Land  may  denote  an  estate,  1 2 ,  656 

Land  poor,  12,  657 

My  land,  16,  no 

Property  in  land,  i  g ,  285 

Synonymous  with  "ground,"  9,  63 

Tide  lands,  26,1 

Vacant  lands,  28,  34 

What  are  wild  lands,  5,  891 

Wild  Lands 

Dower  in,  s,  891 
Landing,  1 2 ,  657 

Public  landing,  12,  657 
Lanes,  1 2 ,  759 
Language 

English  language,  6,  645 

Ordinary  language,  17,  273 
Lapse,  12,759 

Lapse  in  criminal  proceedings,  12,  759 
Lapse  in  ecclesiastical  law,  12,759 
Large,  1 2 ,  898-900 

'■Going  off  large,"  12,  902 
Larger.  1 2 ,  902 
Lascivious,  1 2 ,  902 

See  Lewd;  Lewd  and  Lascivious. 
Last,  1 2 ,  902 

Last  date,  12,  905 

Last  examination,  12,  906 

I^ast  legal  settlement,  i  2,  907 

Last  past,  1 2 ,  906 

"  Last  place  of  abode,''  12,  go2 

Last  sickness,  i  2,  907 

Since  last  entering  service,  1 2 ,  905 
Late,  1 2 ,  908 
Latent,  12,  910 

Latent  deed,  1 2 ,  910 
Lateral,  12,  933 
Latitat,  1 2 ,  948 
Latter,  1 2 ,  949 
Launched,  i  2 ,  949 
Law,  11,373;   12,  950 

See  Lex. 

Revenue  la-w,  see  Revenue  Law. 

According  to  law,  i  2,  956 

Cases  at  law,  3 ,  25,  26 
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Common  and  statute  law,  12,  950 

Common  law,  12,  955 

Contrary  to  law,  4,  i 

Decisions  of  courts  of  law,  12,  953 

Declare  the  law,  5,  369 

Due  course  of  law,  6,  40 

Law  of  the  Laud,  see  Due  Process  of 

Law. 

Equivalent  to  "  due  process  of  law," 

3,  714 
Maritime  law,  1 4,  409 
Martial  and  military  law,  12,  955 
Matter  of  law,  14,  977 
Municipal  law,  15,  1204 
Municipal  ordinance,  12,  951 
Operation  of  law,  17,  214 
Practicing  law,  19,  2 
Public  and  private,  12,  950 
Pursuant  to  law,  12,  957 
Resolution  of  one  branch  of  legislature,- 

12,951 
State  constitution,  12,  950 
Treaties,  26,  556 
Unconstitutional  act  of  legislature,  12, 

951 

Usage  and  custom,  i  2 ,  955 

Verdict  against  law,  i  2,  956 
Lawful 

Good  and  lawful  men,  8,  1360 

Lawful  claims,  3,  274 

"Other  lawful  merchandise,"  3,  147 
Lawfully 

Equivalent  to  "peaceably,"  8,  124 
Law  merchant,  16,  761 
Law  of  collisions,  10,  602 
Laws,  26,  556 
Lawyer,  1 2 ,  964 

See  Attorney  and  Client. 
Lay,  12,  965 

Lay  corporations,  1 2 ,  965 

Laying  out  a  highway,  12,  965 
Lay  Days 

Question  of  law  and  fact,  i  2,  973 
Lead,  1 2 ,  974  ' 

Lead  manure,  12,  974 
Leading,  i,  i 
League 

Marine  league,  14,  318 
Leakage,  14,  332 

In  bill  of  lading,  2,  236 
"Lease"    equivalent    to    "demise,"    4, 

46S 
Leases,  10,  602 
Least,  1 3 ,  230 

At  least,  13,  1 
Leave,  13,  2 

In  various  connections,  13,5 

Leave  of  the  author,  13,6 

Leave  the  state,  13,5 

Leaving  out,  13,6 

Leaving  the  meeting-house,  13,6 

Without  leaving  issue,  13,  2 
Leaving 

Die  without  leaving  issue  behind  him, 

1 1  >  905 
Equivalent  to  "having,"  13,  2 
Leaving  no  issue,  1 1,  904 
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Without  Leaving  Issue,  1 1 ,  904 
See  Issue. 
Left,  13,  6 
Legacy,  29,  349 
Legal,  13,  221 

Last  legal  settlement,  12,  907 

Legal  cause,  3,  45 

Legal  fraud,  8,  635 

Legal  heirs,  1 1,  374;   13,  221 

Legal  representatives,  13,  221;   i  6,  48; 
21,18;  27,65 

Legal  residence,  21,  125 

Legal  rights,  3,  824 
Le.^alize,  13,  222 
Legally 

Legally  due,  6 ,  39 
Legal  representatives,  2  g ,  436 
Legal  Tender,  1 5 ,  702 

See  Money. 
Legatee,  see  Legacies  and  Devises. 
Legislative  power,  13,  222 
Legislature 

Members   of  the   1  egislat ure,  15, 
261 
Legitimate,  13,  226 
Legitimation,  13,226 
Lend,  13,  227 
Length,  13,  228 
Less,  13,  229 

More  or  less,  12,  984 

Not  less,  16,  751 
Lessor,  1 3 ,  230 
Let,  13,  230 
Letter,  13,  231 

Letter  of  credence,  i  3,  237 
Letter  book,  13,  237 
Letter  of  advice,  13,  237 
Letters  Rogatory,  5,  581 

Distinction    between   letters  rogatory 
and  depositions,  5,  581 
Letting,  13,  268 
Levant,   1 3 ,  269 

Levant  and  couchancy,  13,  269 
Levee,  13,  269 
Level,  1 3 ,  269 ;  15,  506 
Levy,  13,  269 

See  Execution. 

Equitable  levy,  13,  271 

Levy  a  Tax,  13,  270 
See  Taxation. 

Levy  court,  1 3 ,  272 

Levy  on,   1 3 ,  270 
Lewd,  13,  273 

See  Obscenity. 

Lewd  house,  1 3 ,  273 
Lewdly,  13,  284 
Lewdness,  1 3 ,  284 
Lex,  1 3 ,  285 

See  Law. 

Lex  domicilii,  see  Conflict  of  Laws  ; 

DOMICIL. 
De  minimis  non  curat  lex,  13,  285 
Lex  Fori,  1 3 ,  286 

See  Conflict  of  Laws. 
Lex  Loci,  I  3 ,  286 

See  Conflict  of  Laws. 
Lex  loci  contractus,  13,  286 
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Lex  loci  rei  sitae,  13,  287 
Lex  natura;,  1 3 ,  285 
Liability,  13,  287 

Stockholders'    liability,     see     Stock- 
holders. 
Contingent  liability,  3 ,  804 
Distinguished  from  debt,  5,  144 
Liability  distinguished   from   debt,   5, 

159 

Tax,  13,  288 
Liable,  13,  290 

Whether  applicable  to  crimes,  13,  290 
Liberal,  1 3 ,  504 
Liberties,  1 3 ,  504 
Liberty,  13,  S^S 

Religious  liberty,  see  Religious  Lib- 
erty. 

Civil  liberty,  1 3 ,  505 

Liberty  of  speech,  13,  513 

Liberty  of  the  press,  13,  gio 

Natural  liberty,  1 3 ,  505 

Personal  liberty,  1 3 ,  508 
Library,  13,  513 

Family  library,  7,  810 

Public  library,  19,  304 
Licenses,  3,  316 
Licitation,  2,  721 ;   13,  573 
Lick,  13,  573 
Lie,  13,  626 

Lying  about,  13,  626 
Liege,  13,  574 
Lieu,  13,  627 

In  lieu  of,  23,  488 
Life,  13,  628 

"  Life  or  member,"  i  5,  263 
Ligan,  i  3,  660 
Lightning,  13,  660 

Fire  by  lightning,  7,  994 
Lighter,  1 3 ,  660 ;  -  2  8 ,  440 
Lighterage,  1 3 ,  660 
Like,  1 3 ,  661 

Like  circumstances,  1 3 ,  66r 

Like  crimes,  13,  661 

Like  description,  1 3 ,  661 

Like  effect,  6,  171 ;   13,  662 

Like  kind,  1 3 ,  662 

Like  manner,  1 3 ,  663 

Like  nature,  13,  663 

Like  offences,  1 3 ,  664 

Like  procedure,  1 3 ,  664 

Like  remedies,  1 3 ,  664 

Like  services,  1 3 ,  664 

Like  sums,  i  3,  664 
Likely,  13,665 
Likewise,  i  3 ,  665 
Limestone,  15,501 
Limestone  quarry,  15,  501 
Limit,  13,  666 
Line,  13,  842 

Along  the  line,  13,  843 

Line  of  buildings,  13,843 

On  the  line,  13,  843 
Lineal,  13,  844 
Linen  ,13,  844 
Linseed,  i  3,  844 
Liquid,  13,  84s 

Liquid  debt,  5,  165 

Vol.  II, 


Words  and  Phrases. 


INDEX-DIGEST. 


Words  and  Phrases. 


WORDS  AND  PHRASES— Cowirf 

Liquidate,  1 3 ,  84.5 
Liquidation,  13,845 
Liquors,  2  i ,  303 

5ee  Intoxicating  Liquors. 

Champagne  as,  3 ,  68 
List,  23,  911 

List  of  voters,  1 3 ,  913 

Subscription  list,  13,  913 
Literary,  13,  914 

See  Copyright;  Letters;  Literary 
Property. 
Lithograph,  1 3 ,  923 
Litigated,  13,  925 
Litigation,  13,925 
Litigious,  1 3 ,  926 
Live,  1 3 ,  926 

Live  and  dead  stock,  5,  114 

Live  animals,  i  3,  926 

Live  stock ,  13,  928 

Live  together,  i  3 ,  929 

To  live  and  carry  on  business,  2  3 ,  928 
Livelihood,  i  3 ,  930 

Seeking  a  livelihood,  13,  931 
Livery,  13,  934 

Livery  of  seisin,  1 3 ,  934 

Livery  stock,   1 3 ,  970 
Lives 

Joint  lives,  1 3 ,  930 
"Living,"  13,970;  29,  415 

Living  in  adultery,  see  Adultery; 
Lewd  and  Lascivious  Cohabi- 
tation AND  Conduct. 

Living  apart,   13,971 

Living  at  death,  1 1,  901 

Living  at  time  of  my  decease,  13,  972 

Living  person,  13,  970 

Still  living,  13,  971 

Then  living,  z  5 ,  1056 

Trade  of  living,  1 3 ,  971 
Living  apart,  i ,  612 
Load,  13,973 

Distinguished  from  ton,  13,  974 

Load  and  unload,  13,  974 
Loading,  1 3 ,  974 

In  bill  of  lading,  2,  238 

Loading  and  unloading,    13,974 

Loading  in  turn,  13,  976 

Loading  off  shore,  1 4,  331 

Loading  off  shore  prohibited,  13,  975; 

14,331 
Risk  suspended  while  loading,  13,976 

Loan,  13,  976 

Loan  certificate,  13,  979 
Loan  for  consumption,  13,  978 
Loan  for  use,  13,  978 
Loan  of  money,  i  3,  977,  979 
Loans  on  credit,  1 3 ,  979 

Loaned,  13,  979 

Lobby,  13,  979 

Local,  1 3 ,  980 

For  constitutionality  of  local  statutes, 

see  Constitutional  Lavi^. 
As  applied  to  statutes,  3,  695 
Local  and  special  distinguished,  3,  6g6 
Local  and  temporary  distinguished,  3, 
696 
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Local  bill  ,13,  984 

Local  disease,  13,  9S9 

Local  freight,  13,  989 

Local  office,  13,  986 

Local  prejudice,  1 3 ,  987 

Local  purpose,  13,  987 
Local  option,  1 3 .  990 
Locate,  13,  995  I   i9i  835 
Located,  1 3 ,  996 

National  banks,  16,  147 

Shall  be  hereafter  located,  13,  996 
Locating,  13,  998 
Location,  13,  997;   i5,  505 

Practical  location,  19,  I 
Locator,  i  3 ,  998 
Locomotive,  1 3 ,  999 
Loco  parentis,  13,  998 
Lode,  13,999;    15.  501 
Lode  compared  with  vein,  15,  504 
Lodge,  13,999 
Lodged,  1 3 ,  999 
Lodger,  13,  1003 

See  Lodgings  and  Apartments. 

On  sleeping-car,  13,  1000 

Who  is,  1,  723 
Lodging-House 

Distinguished  from  hotel,  9,  777 
Logrolling,  13,  1017 
Long,  13,  1050 

As  long  as  she  lives,  i  3,  1050 

Long  account,  1 3 ,  1050 

Long  price,  1 3 ,  1050 

Longtime,  13,  1050 
Looms,  13,  1051 
Loose,  13,  1051 
Lose,  i  3,  1051,  1052 
Lobs,  i  3,  1052 

Total  loss,  see  Marine  Insurance. 

Loss  by  theft,  13,  1057 

Loss  of  freight,  1 3 ,  1057 

Loss  of  situation,  13,  1056 

Loss  or  damage,  13,  1052 

Pecuniary  loss,  1 8 ,  256 
Lost,  13,  1058 

Lost  or  damaged,  13,  1058 

Lost  or  not  lost,  1 3 ,  1058 

Utterly  lost,  13,  1054 
Lot,  13,  1161 

Homestead  lot,  13,  1163 

Lot  of  land,  13,  1162 

Lot  of  logs,  13,  1 161 

Lot  under  water,  13,  1163 

Plat  of  lots,  13,  1162 

Public  lot,  13,  1163 

Surface  lot,  13,  1162 

Town  or  city  lot,  13,  1163 
Low.,  13,  1 189 

Low  Water  Mark,  13,  1189;  29,  26 

Ordinary  low  water  mark,  17,  273 
Lower,  13,  II go 

Lower  floor,  13,  iigi 

Lower  rates,  13,  1190 
Lowest,  13,  1191 

Lowest  responsible  bidder,  21,  291 
Loyal,  13,  1191 

"  Loyal  voters,"  6,  445 
L.  S.  13,  1 191 
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Lucid  intervals,  see  Insanity. 
Lucrative 

Lucrative  oflBce,  13,  1192 
Luggage,  19,  913 

See  Baggage. 
Lumber,  27,  815 
Luminosity,  13,  1193 
Lunar 

Lunar  month,  15,  712 
Lunatic,  see  Insanity. 
Lying,  1 3 ,  626,  1 193 

Lying  at  anciior,  13,636,  1193;  14,  332 

Lying  days,  i  3,  626 

Lying  in  Wait,  13,  627,  1193 

"  Concealed  "  not  synonymous  with, 

3,  407 
Lying  on,  13,  627 
Lying  up,  13,  627,  1194 

M.,  13,  1194 
Macadamize,  13,  1194 
Machine,  13,  1194 
machinery,  13,  11 94 

Fixed  machinery,  13,  1196 

In  insurance  policies,  7,  1007 

Machinery  and  eflfects,  6,  191 

New  machinery,  1 6,  489 
Made,  13,  1196 

Made  payable,  13,  1197 

Made  up,  13,  1198 

Made  void,  13,  1197 

May  be  made,  14,  984 
magistrate,  13,  11 98 

See  Justice  of  the  Peace. 
Maim,  see  Mayhem. 
main,  14,  1,98s 

Main  channel,  14,  i 

Main  river,  14,  i 

Main  sea,  14,1 
Mainer,  14.  i 
Mainprise,  14,  i 
Mainsworn,  14,2 
maintain,  14,2 

Maintain  a  building,  14,  3 

Maintain  an  action,  14,  2 

Maintaining  and  sustaining,  14,  3 
Minority,  14,3 

See  Infancy. 

Majority'  in  bankruptcy  act,  14,3 

Majority   in   value   of    the    creditors, 

M,3 
Majority  of  electors,  1 5 ,  1280 
Majority  of  qualified  voters,  6,445 
Majority  of  shareholders,  14,  3 
Majority  of  voters,  6,445;   15,  1279 
Majority  of  voters  voting,  6,  445 

make,  14,  4 

Make  over,  14,4 

Maker,  14,4 

making,  14,  4 

Making  up  record,  13,  1196' 
Whether  making  includes  delivery,  1 3, 
1 196 

Making  a  price,  23,  702 

Making  distress,  14,  4 

Male,  14,5 

First  heir  male,  8,  21 
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Male  children,  14,  5 

Male  heirs,  14,5 
Malfeasance,  14,  5;   15,  621 
Malice 

Malice     aforethought,     i,     321;      10, 
598 

Malice  in  fact,  7,  659 
Malicious,  14,6,  995  ;  29,  1 16 
Maliciously,  4,  747;   i  4,  7  ;  27,  696 

Maliciously,   feloniously,    and    malice 
aforethought,  9,  630 
Malt,  14,  330 
Maltreatment,  14,  86 
Man,  14,  86  , 

Man  and  wife,  14,  86 
"  Man  "  including  "woman,"    14,86 
Manage,  14,  87 

Manage  and  superintend,  14,  87 

Manage  an  estate,  14,  87 
Management 

Care  and  management,  ji,  732 
Manager,  14,  87 

In  sense  of  receiver,  20,  11 
Managing  Agent,  1 4 ,  88 

See  Foreign  Corporations. 
Mandatory,  14,  249 
Manhood,  14,  249 
Mania,  14,  250 
Manifest,  14,  250 

Manifest  errors,  14,  250 

Manifest  impediment,  14,  251 

Manifestly  designed,  14,  250 

Manifest  reasons,  14,  251 
Manner,  14,  251  . 

In  any  manner,  14,  252 

In  manner  above-mentioned,   14,  254 

In  manner  aforesaid,  14,  254 

In  manner  and  form,  14,  254 

In  manner  following,  14,  254 

In  same  manner,  14,  252 

In  such  manner,  14,  253 

Like  manner,  13,  663 
Manor,  14,  254 
Mansion,  i  4,  255 

See  generally.  Buildings;   Dwell- 
ing. 
Mansion-house,  j.,  671 
manual,  14,  255 

Manual  labor,  14,  255 
Manufactory,   14,256 
Manufacture,  14,  257 

See  Manufacturer  ;  Manufactur- 
ing Corporations. 

Bone,  14,  259 

Copper,  14.  259 

Coral,  14,  259 

Cotton,  14,  259 

Ebony,  14,259 

Firewood,  14,  259 

Gas,  14,  259 

Glass,  14,  259 

Hair,  14,  260 

Hay,  14,  260 

Hemp,  14,  260 

Ice,  14,  260 

Iron,  14,  260 

Manufacture  and  keep,  14,  264 
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Manufacture — Cont'd 

Manufacture  and  sell,  14,  264 
Manufactured  and  used,  14,  264 
"Manufactured    articles,  goods,"    14, 

262 
Manufactures  of  metals,  14,314 
Manufacturing  establishment,  14,264 
Manufacturing  process,  14,  264 
Manufacturing  purposes,  14,264 
Marble,  14,  261 
Metals,  14,  261 
Place  of  manufacture,    14,  264;    18, 

46s 

Reeds,  14,  261 

Rocks,  14,  261 

Shells,  14,  262 

Silk,  14,  262 

Textile  fabrics,  1 4,  262 

Wood,  14,  262 

Wool,  14,  262 
Manufacturer,    see    Manufacture; 

Manufacturing  Corporations. 

Printer  of  calicoes,  14,  267 

Publisher  of  newspaper,  14,  265 

Taxation,  14,  268 

Trade-mark,  14,  268 

Under  bankruptcy  law,  14,  265 
Manumission,  14,314 
Manure,  14,  314 

Lead  manure,  12,974 
Many,  14,315 
Maps,  14,31s 
Marauder,  i  4,  315 
Marble 

Manufacture  of  marble,  14,  361 
Mare,  14,  316 
Margin,  14,  216 

Margin  of  a  creek,  1 4,  317 
Marine,  14,  317 

Marine  contracts,  14,  318 

Marine  Interests,  14,  318 

Marine  league,  14,  318 
Marine  Insurance 

Convoy,  14,  364 

Freight,  14,321 

Goods,   14,  320 

Neutrality,  14,365 

Outfit,  1 4,  320 

Port,  14,  364 

Profits,  14,  321 

Safety,  14,364 

Sailing,  14,364 

Wages,  14,  323 
Mariner,  14,  409 

5ee  Seaman. 
Maritime,  14,  409 

Maritime  contract,  14,  318 
Maritime  law,  i  4,  409 
Mark,  14,  457 

Ear-mark,  1 4 ,  457 

Low  water-mark,  13,  1189 

Outward  mark,  i  7,  294 

Statute  of  fraud,  14,  4S7 

Trade-mark,  14,  457 

Water-mark,  29,  24 

Whether  signature  includes,  2  2,  781 
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Market 

Coming  to  market,  3,  314 

Equivalent  to  sale,  i  4,  458 

Foreign  markets,  8,  280 

Market  garden,  1 4 ,  459 

Market  place,  14,  459 

Market  Value,  14,  467 

Depreciation  in  market  value,  1 4,  469 
Lease,  1 4,  468 
Resale  of  land,  14,  469 
Marketable,  i  5 ,  306 
Market  value,  i,  186 
Marshal,  14,  684 
Masters 

Master's  effects,  6,  192 
Market  overt,  14,  458;  22,  572 
Material,  14,  976;  18,  301 

Building  material,  2,  603 

Material  allegations,  14,  976 

Material  defendant,  5,  517;  14,  976 

Material  fact,  14,  976 

Material  issue,  1 4 ,  976 

Materials  for  a  building,  1 4 ,  976 
Matter,  14,  976 

All  matters,  i ,  660 

Matter  in  controversy,  14,  977 

Matter  in  deed,  14,  977 

Matter  in  demand,  14,  977 

Matter  in  dispute,  5,  704;  14,  977 

Matter  of  fact,  14,  977 

Matter  of  form ,  14,  978 

Matter  of  law,  14,  977 

Matter  of  record,  14,  977 

New  matter,  14,  977 
Mature,  14,  978 
"  Mature"  equivalent  to  "  to  be  suable," 

14,978 
Maturity,  14,  97S 

After  maturity,  1 4,  978 

Of  a  note  or  bill,  2 ,  316 
May,  14,979;  16,  I 

See  Shall. 

As  near  as  may  be,  i  6,  366 

"Cannot"  as  "may  not,"  2,  717 

Construed  as  "  shall,"  1 1 ,  3^ 

Directory,  14,  981 

Discretionary  or  Mandatory 

Municipal  corporations,  15,  1048 

Examples  of  directory  usage,  14,  981- 

983 
Examples  of  mandatorj' use,  14,979-981 
May  advance,  14,  984 
May  be,  1 4,  984 
May  be  made,  14,  984 
May  exempt,  14,  983 
May  leave  the  same  to  her  children, 

14,983 

May  receive,  14,  984 

May  saw,  14,  984 

May  summons,  14,  984 

Whether  mandatory,  14,  979 

You  may  if  you  please,  14,  984 
Meander,  i  3 ,  997 
Means 

Means  and  effects,  6,  186 

Means  of  support,  3,  263 

Visible  means,  28,  472 

Vol.  II. 


'Words  and  Phrases. 


INDEX-DIGEST. 


Words  and  Phrases, 


Mechanic 

Exemption  A'om  Execution 
Of  tools  of  mechanic,  7,  135 
Mechanics'  lien,  29,  851 
Medical 

Medical  attendant,  18,  428 
Medicine  ' 

Graduate  in  medicine,  18,  428 
Meetings,  i  5,  261 
Member,  i  5,  261 

Criminal  law,  15,  262 

Life  or  member,  15,  262 

Member  of  corporation,  i  5,  261 

Member  of  legislature,  i  5,  261 

Member  of  political  party,  1 5 ,  262 

Members  elected,  15,  263 
Memorandum 

Memorandum  checks,  3,  219 
Memory,  15,  279,  499 
Men,  15,  280 

Good  and  lawful  men,  8,  1360 
Menial,  15,  279 
Mercantile,  13,  818 

Mercantile  business,  2,  701 
Mercantile  law,  15,302;   16,751 
Mercantile  partnership,  15,  302 

Merchandise,  i4>  333;  'S,  302 

Goods,  wares,  and  merchandise  'within 
the  statute  of  frauds,  see  Frauds, 
Statute  of. 

Baggage,   1 5 ,  303 

Bank  bills,  15,  302 

Bills  and  notes,  15,  302 

Cattle,  15,  303 

Fruit,  15,  304 

Gold  coin,  i  5,  302 

Horses,  15,  303 

Insurance  policy,  i  5 ,  303 

Meat,  15,  304 

"  Other  lawful  merchandise,"  3,  147 

Stocks,  15,  302 
Merchant,  13,  527;  15,  305;  25,  487 

Banker,  15,  305 

Bankrupt  acts,  i  5,  306 

Commercial  travelers  or  drummers, 
15.306 

Druggist,  15,  306 

Hotel  keeper,  1 5 ,  305 

Ice  dealer,  i 5,  305 

Insolvency  laws,  i  5 ,  306 

Merchant,  artificer,  i,  777 

Merchant  exporter,  7,  525 

Merchant's  risk,  15,  311 
Merchantable,  i  5,  306 

Good  and  merchantable,  8,  1360 
Merchant  appraiser,  15,311 
Merchant's  accounts,  15,  311 
Mere 

Mere  account,  15,  311 
Merely,  i  5,  312 
Meretricious,  15,  312 
Merits,  15,  370 
Mesh,  15,  386 
Mesne,  1 5 ,  386 

Mesne  profits,  1 5 ,  386 
Messenger,  15,  386 
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Messuage,  i  5 ,  386 

As  compared  with  house,  9,  781 
Metals,  I  5 ,  387 

Manufacture  of  metals,  14,  261,  314 
Meteor,  i  5 ,  388 
Method,  14,251;   15,388 
Metric  system,  i  5 ,  388 
Michaelmas,  15,  388 
Michaelmas  term,  i  5,  38S 
Middle 

Middle  of  main  channel,  14,  I 
Might,  15,  389 
Migrate,  15,389 
Mile,  I  5 ,  389 

English  mile,  15,  389 

Knots,  15,  3S9 

Sea  mile,  i  5,  3S9 

Statute  mile,  15,  389 
Mileage,  i  5,  390 
Military  Service 

Actual  military  service,  i ,  186 
Milk,  I  5,  482 
Mill 

Paper  mill,  17,  311 
Mlnas 

Per  minas,  18,  297 
Mind,  I  5 ,  499 

See  generally.  Insanity. 
Miner,  15,  499 
Mineral  property,  15,  505 
Minerals,  i  5 ,  500 

Distinction  between   mines  and  min- 
erals, 6,  532 
Minerals  compared  with  mines,  1 5 ,  502 
Mines,  i  5  ,  504 

Coal  mines,  3,  288 
Mining  claims,  i  5,  505 
Mining  ground,  15,  SOS 
Minister,  15,  617;  20,  776 

See  Consuls  and  Ambassadors. 

Minister   plenifotentiary,    see    Con- 
suls. 
Minor,  15,  617 

See  Infants. 
Minority,  1 5 ,  618 
Mint,  I  5,  618 
Minutes,  i  5 ,  61S 

^ee  Memorandum;  Record. 

As  a  record,  15,  618 

Clerk's  minutes,  i  5,  618 

Definition,  i  5,  618 
Mis,  15,  619 
Misadventure,  15,  619 
Misapplication,  15,619 
Misappropriate,  15,619 
Misbehavior,  15,  619 

Distinguished    from    misconduct,    1 5, 
620  ' 
Miscarriage,  see  Abortion. 

As  to  the  debt,  default,  or  miscarriage 
in  the  statute  of  frauds,  see  Frauds, 
Statute  of. 
Misconduct,  i  5 ,  619 

Misconduct  distinguished  from  incom- 
petency, I  5,  620 

Misconduct  distinguished  from  misbe- 
havior,  I  5,  620 
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Misdate,  15,  620 
Misdelivery,  15,620 
Misfeasance,  15,  621 
Misfortune,  i  5,  621 
Misjoinder,  see  Joinder. 
Mislaid,  1 5 ,  622 
Mismanagement,  15,  622 
Mispleading,  1 5 ,  623 

See  Pleading. 
Misprision  of  felony,  15,  623 
Misreading,  1 5 ,  623 
Misrepresentation,  15,623 

See  Representations. 
Missionary,  15,  623 
Misspelling,  see  Name  ;  Spelling. 
Mistake 

Mutual  mistake,  16,  108 
Mistreat,  15,  682 
Mistrial,  I5>682 
Misuse,  I,  49 
Mixed 

Mixed  jury,  15,  697 

Mixed  larceny,  1 5 ,  697 

Mixed  liquor,  1 5 ,  697 

Mixed  property,  i  5,  697 

Mixed  question,  15,  698 

Mixed  war,  15,  698 
Mixed  actions,  15,  697 
Mob,    see    Riot  ;    Rout  ;    Unlawful 

Assembly. 
Mobilia,  15,  6g8 
Mocking,  15,698 
Mode,  14,  251;  15,699 

Mode  of  process,  15,  699 
Model,  15,  699 
Moderate 

Moderate  speed,  1 6,  291 

Moderate  terms,  i  5,  699 
Modify,  15,  699 
Moiety,  i  5,  699 
Molest,  15,  700 
Molestation,  i  5 ,  700 
Monarchy 

Distinguished  from  republic,  2 1 ,  20 
Money,  29,  347 

Monej'ed  capital,  2,  726 

Public  money,  ig,  304 

Ready  money,  3.  33  ;   i9,  97^ 

Treasury  notes,  3,  34 
Moneyed  corporations,  15,  710 
Money  made  and  paid,  13,  1197 
Monition,  i  5,  711 
Monomaniacs,  15,  711 
Month,  15,  712  ;  23,  325 

Calendar  month,  15,  712 

Lunar  month,  15,  712 

Means  calendar  month,  i  5 ,  712 

One  calendar  month's  notice,  -i,  714 
Monthly,  15,  713 
Monuments,  15,  713 

Artificial  monuments  in  United  States 
surveys,  a,  501 
Moorage,  i  5,  714 
Moorings,  15,  714 

Change  of  moorings,  3 ,  89 
Moot,  15.  715 
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Mooted,  15,  715 

Mora,  15,  715 

Moral  certainty,   see    Reasonable 

Doubt. 
Moral,  15,  715 

Moral  certainty,  3,  S8;  15,  7^5 

Moral  character,  15,  715 

Moral  insanity,  15,  715 

Moral  obligations,  15,  716 

Moral  or  benevolent  objects,  15,  716 
Morality,  15,  716 
Morals,  15,  716 
More,  1 5 ,  716 

More  or  less,  1 2 ,  984 

More  than  one  subject,  i  5,  724 
More  or  Less,  2,  508;  21,  543 

In  a  bill  of  lading,  2,  225 

Lumber,  13,  1029 
Moreover,  i  5 ,  723 
Morganatic  marriage,  1 5 ,  724 
Mortality,  15,  724 
Mortgage 

"  First  mortgage,"  8,  21 
Mortuary  tables,  1 5 ,  881 
Mosses,  1 5 ,  886 
Most 

Most  convenient,  3 ,  91 

Most  direct  route,  1 5 ,  886 

Most  public  places,  1 5 ,  886 

Most  remarkable  places,  i  5,  886 
Mother,  15,886 
Mother's  share,  15,  887 
Motive,  1 5 ,  936 

Criminal  Law,  i  5 ,  937 

Evidence  tending  to  show   accused 

guilty  of  another  offense,  15,  938 
Evidence  to  prove,  1 5 ,  937 
Mountain 

Foot  of  the  mountain,  8,  77 
Movables  15,  943 

Movable  property,  see  Personal  Prop- 
erty. 
Movables,  15,  943 

Furniture,  15,  944 

Goods,  15,  944 
Movables,  property,  1 5 ,  945 
Mulatto,  I  5 ,  946 
Mulct,  15,  947 
Multifariousness,  15,  947 
Multiple,  15,  948 
Multitude,  15,  948 
Mummification,  15,  261 
Municipal,  15,  948.  953 
Municipal  law,  15,  1204 
Must,  16,1 
Mute,  16,2 

See  Deaf  and  Dumb  Persons. 
Mutilate,  16,  2 
Mutilation,  16,2 
Mutinous,  16,  3 
Mutiny,  16,3 
Mutual,  16,  3 

Mutual  assent,  16,  15 

Mutual  combat,  16,  15 

Mutual  consent,  16,15 

Mutual  credit,  16,  15 

Mutual  dealing,  1 6 ,  16 
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Mutual  debts,  i6,  i6 

Mutual  demands,  .16,  16 

Mutual  mistake,  i  6,  108 

Mutual  promises,  19,  283 
Mutuality  of  contract,  16,  108 
Mutuant,  16,  loS 
Mutuary,  I  6,  108 
Mutuum,  16,  108 
My,  I  6,  108 

My  arrival,  i  6,  109 

My  books,  16,  109 

My  brother's  son,  16,  109 

My  chambers,  16,  109 

My  desire,  16,  no 

My  estate,  16,  no 

My  house,  16,  110 

My  land,  i5,  no 

My  nephew,  16,  486 

My  plantation,  16,  no 

My  property,  16,  no 

My  son,  16,  in 

My  wife,  16,  ni 
Myself,  16,  ni 
Mystery,  16,  in 
Mystic  will,  16,  in 

Naked,  16,  112 

Naked  deposit,  i  6,  112 

Naked  power,  16,  112 
Name 

In  name  of,  10,  324 
Named,  16,  142 

Relations  hereafter  named,  16,  143 

Relatives  hereinbefore  named,  16,  142 
Name  day,  23,  701 
Naptha 

Distinguished  from  kerosene,  2 ,  698 
Narcotics,  16,  143 
Narr,  i  6,  143 
Nation,  16,  143 
National 

Distinguished  from  federal,  7,  819 

National  government,  16,  219 
Natural,  16,  219 

Natural  allegiance,  3,  sn  ;   16,  220 

Natural     and     artificial    persons    dis- 
tinguished, 16,  220;  18,404 

Natural  law,  16,  220,  233 

Natural  liberty,  13,  508 

Natural  lives,  16,  220 

Natural  love  and  affection,  1 6 ,  234 

Natural  or   reasonable   wear  and  tear, 
16,  220 

Natural  oyster  bed,  16,  220 

Natural  persons,  16,  220 

Natural  state  of  the  stream,  16,  223 
Natural  heirs,  16,  223 
Natural  Love  and  Affection,  16,  234 

As  consideration  to  support  a  deed,  16, 

234 
Brother  and  sister,  16,  234 
Collateral  consanguinity,  16,234 
Definition,  16,  234 
Executory  contract,  16,  234 
Husband  and  wife,  i  6,  234 
Parent  and  child,  16,  234 
Recitals  in  deed,  16,  235 
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Naturally,  16,  235 

Nature,  16,  219 

Like  nature,  1 3 ,  664 
Nature  of  the  offense,  16,  220 
Nature,  substance,  and  quality  of  arti- 
cle demanded,  16,  220 

Naughty,  16,  236 

Navigation 

"Dangers  of  navigation,''  3,  148 
"Incident    to    the   navigation    of    the 

river,"  3,  148 
Navigation  within,  18,  \if> 
"  Perils  of  navigation,"  3,  148 

Nav3'  yard,  16,  365 

Neap  tides,  i  6,  365 

Near,  i  3  ,  843  ;  16, "365 

As  near  as  may  be,  i  6 ,  366 

As     near    thereto    as    she    can  safely 

get,  3,  146;  16.  367 
At  or  near,   1 6 ,  366 
In  or  near,  i  6,  365 
Near  a  place,   i  6,  365,  366 
Near  the  seashore,  16,  366 
Near  to,  16,  366 

Nearest,  1 6 ,  365 

Nearest  courthouse,   16,366 
Nearest  magistrate,   16,366 

Neat,  12,  812;  16,  487 
Neat  cattle,  16,  367 

Necessaries,  1 6 ,  367 
See  Maritime  Liens. 

Necessarily,  1 6 ,  36S 

Necessarily  expended,  16,  368 

Necessary,  16,  368 
Exemptions,  16,  369 
Necessary  acts,  16,  371 
Necessary  alterations,   16,368 
Necessary  and  convenient,  16,371,  372 
Necessary  and  proper,  16,  372 
Necessary  appendages,  i,  629 
Necessary  charges,  16,  370 
Necessary  disbursements,  16,  372 
Necessary  easements,  16,  371 
Necessary  help,  i6,37[ 
Necessary  implications,  16,  373 
Necessary  land  for  making  a  railroad, 

16,  372 
Necessary  occasion,   16,371 
Necessary  repairs,  16,  369 
Necessary  wearing  apparel,  29,  41 

Necessity,  16,  373 

Casualty  or  necessity,  3,  37 
Invincible  necessity,  13,  737 

Necklaces,  16,  384 

Need 

Most  in  need,  16,  373 
Need  not,  16,  373 

Needful,  16,  373 

Needlessly,  16,  373 

"Needlessly  torture  or  mutilate,"  16, 

373 
Negative,  6,  645 

Negative  easement,  16,  384 
Neglect,  I  6,  385 
Sec  Negligence. 
Distinguished  from  omit,  16,  385 
Distinguished  from  refusal,  16,  385 
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Fault  or  neglect,  7,  817 

Neglect  or  default,  16,  385;    19,  983 

Neglect  or  refuse,  16,  385 

Neglect  to  deposit,  16,  385 

Neglect  to  make  complaint,  3,  381 

Wilfullj  neglect,  16,  386 
Negligence 

Manage  carelessly  and  negligently,  14, 
86 
Negotiable,  16,  478 
Negotiating,  i  6,  478 
Negotiation,  2,  316;   16,  478 
Negro,  I  6,  484 

Neighborhood,  3,  115 ;   10,948;   16,485 
Neighboring,  1 6 ,  485 
"Neighboring-rock,"   15,568 
Nephew,  16,  485 

Grandnephew,  16,  486 

Half  blood,  16,  486 

My  nephew,  16,  476 

Testator's  wife's  nephew,  16,  486 
Net,  I  6,  487 

Net  balance,  16,  487 

Net  earnings,  16,  487  ;   21,  612 

Net  income,  16,487;   23,613;  25,646 

Net  proceeds,  i  6 ,  488 

Net  Profits,  1 6 ,  488 ;   19,  259 
Partnership,  17,906 

Net  rent,  16,  48S 
Ne  unques  executor,  16,  489 
Ne  varietur,  16,  489 
New,  16,  489 

New  assets,  16,  489 

New  buildings,  2 ,  603 ;   16,489 

New  machinery,  16,  489 

New  matter,  i  4,  977 

New  promise,  16,  490 
Next,  16,  700 

In  next  place,  10,  323 

Next  appointed,  16,  702 

Next  assizes,  16,  701 

Next  before,  i  6,  701 

Next  court,  16,  701 

Next  devisee,  16,  701 

Next  election,  16,  701 

"Next"  equivalent  to  "instant,"  i6,  701 

Next  justice,  16,  702 

Next  month,  16,  702 

Next  personal  or  legal  representative, 
16,  706 

Next  quarter  session,  16,  702 

Next  session,  16,  702 

Next  term,  16,  702 
Niece,  16,  485 

Grandniece,  16,  486 

Illegitimate,  16,  486 

Testator's  wife's  niece,  16,  486 

Wife  of  nephew,  i  6,  487 
Night,  16,  707 

By  night,  2,  704 

Night  time,  in  burglary,  2,  686 

Night  walker,  16,  708 

Sabbath  night,  16,  708 

What  is  in  burglary  laws,  2,  687 
Night  walker,  i ,  735 

1154 


Nihil  est,  16,  708 
Nisi,  1 6 ,  709 

Pro  nisi,  5,  375 

Rule  nisi,  2  i,  439 
Nisi frius,  see  Assize. 
No,  16,  709 

No  costs,  16,  709 

No  man's  land,  16,  709 

No  more,  16,  709 

No  order,  1 6 ,  709 

No  question  as  to  validity,  16,  709 
Nolo  contendere,  i  6,  715 
Nominal,  16,  715 
Nominate,  16,716 
Non-access,  16,  716 
Non-arrival,  16,  716 
Non-claim,  16,  716 
Non  est  investus,  16,  717 
Non  prosequitur,  16,  717 
Non  sum  informatus,  16,  750 
Nonuser,   16,  750 
North,  16,  750 
Northerly,  16,  750 
Northern,  16,  750 

Northern  passage,  16,  750 
Northward,  16,  750 
Northwardly,  16,  751 
Not,  16,  751 

Cannot,  2,  717 

Need  not,  16,  373 

Not  able  to  work,  16,  751 

Not  accountable  for  depreciation,  16, 

7SI 

Not  as  common  carrier,  16,  751 

Not  before  devised,  16,  751 

Not  exactly,  16,  751 

Not  exceeding,  i  6,  751 

Not  less,  I  6,  751 

Not  more  than,  i  6,  752 

Not  settled,  16,  752 

Not  to  be,  16,  752     , 

Not  worth  the  expense,  16,  753 
Notes,  16,  785 

See  Bills  and  Notes. 
,   Distinguished  from  agreement,  16,  786 

Notes  and  references,  16,  786 
Nothing 

Nothing  due,  6,  38,  39 
Notice 

Immediate  notice,  9,  933 
Notify,  16,  861 

See  generally,  NOTICE. 
Notorious,  I  6, '761 

Lewd  and  lascivious  cohabitation  and 
conduct,  13,  275 

Open  and  notorious,  17,  195 
Notwithstanding,  16,  861 
Nourishing,  1 6 ,  861 
Now,  16,  920 

As  now  laid  out,  16,  921 

Now  and  in  future,  i  6,  921 

Now  are,  i  6 ,  920 

Now  du&,  6,  39 

Now  In  force,  16,  921 

Now  last  past,  16,  921 

Now  or  heretofore,  i  6,  920 

Now  possess,  16,  921 
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Now  possessed  or  entitled,  i6,  921 

Now  standing,  16,  921 
Noxious,  16,  861 

Noxious  substance,  16,  861 

Noxious  tiling,  16,  861 
N.  P.,  16,  922 
Nul  disseisin,  16,  1004 
Null,  16,  1004 
Nulla  bona,  16,  1004 
Nullity,  I  6,  1004 

Nullum  tempus  occurrit  regi,  16,  1005 
Number 

Number  and  denomination,  16,  1005 

Number  of  days,  16,  1005 

Oath 

Administering  to   in   arbitration   pro- 
ceedings, I,  678 

Corporal  oath,  4,  183 

Grain,  8,  1411 
Obiter  Dictum,  5 ,  661 ;   17,1 

See  Obiter  Dictum. 
Object,  17,1;  23,  229 

Distinguished  from  subject,  6,  732 

Object  of  the  action,  17,1 

Object  or  refuse,  17,2 

Synonymous  with  "  subject,"  17,1 
Oblectlon,  17,2 

See  Bill  of  Exceptions. 
Obligation,  3 ,  825 ;  I  7 ,  ^ 

See  generally.  Bonds  ;  Debt. 

See  Liable. 

Contract,  see  Constitutional 
Law. 

Distinguished  from  testamentary  paper, 

17,3 

Due  bill,  I  7,  4 

Equivalent  to  liability,  17,3 

In  statute,  17,3 

Moral  obligation,  15,  716 

Pecuniary  obligation,  18,  256 

Perfect  obligation,  18,  299 
Obligation  of  a  contract,  see  Constitu- 
tional Law. 
Obligatory 

Writing  obligatory,  17,4 
Oblige,  17,5 
Obligee,  17,5 
Obligor,  17,5 

Obliteration,  see  Alteration   of    In- 
struments; Wills. 
Obsolete,  i  7,  12 

Obsolete  statutes,  17,  12 
Obsolete  statutes,  23,  475 
Obstruct 

Defeat  or  obstruct,  5,  513 
Obtain,  i  7 ,  27 

Obtain  a  patent,  17,  27 

Obtained  judgment,  17,27 

Obtaining  credit,  I  7,  27 
Obtaining  credit,  17,  26 
Obvious,  I  7,  27 
Occasion,  1 7,  27 

As  occasion  shall  require,  17,28 
Occasioned,  17,  27 
Occupancy,  17,  28 

Occupancy  and  possession,  17,  28 
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Occupant,  1 7  29 

Distinguished  from  owner,  i  7,  30 

Distinguished  from  settlers,  17,  30 

In  statute,  i  7,  30 

Public  lands,  19,  364 

Town  sites,  19,  364 
Occupation,  17,  31 

See   generally,   Business;    Employ- 
ment. 

Actual  occupation,  i,  186 

Business  or  occupation,  i,  700 

In  a  devise,  i  7,  29 

In  life  insurance  policy,  17,  31 

Synonymous  with  "  business,"  2,  699 

Whether  property,  19,  288 
Occupied,  I  7,  32 

"  Unoccupied,"  15,  51S 
Occupier,  17,  29 
Occupy,  6,  593;  17,  32 

Actually  occupied,  i,  187 

Homestead  law,  i  7,  33 

In  a  lease,  i  7,  32 

In  statutes,  17,33 

Insurance,  i  7,  33 

Occupied  as  a  residence,  i  7,  33 

Premises  occupied,  i  7,  33 

Tax  laws,  i  7,  33 
Occur,  17,  34 
Occur  and  accrue  distinguished,  i ,  142 

Of,  17,  34 

Disregarding  the  preposition,  17,35 
Equivalent  to  "after,"  17,  34 
Equivalent  to  "at,"  17,  34 
Equivalent  to  i"  belonging  to,"  i  7,  34 
Equivalent  to  "  manufactured  by,"  1 7 , 

34  ■ 

In  the  sense  of  owed  to,  17,  35 

Meaning  "  by,"  34 

"  Of  and  concerning,''  i  7,  35 

Of  a  place,  i  7,  34 

Of  the  body,  i  7,  35 

Of  the  clock,  1 7 ,  35 

Out  of,  17,  289 
Offender,  i  7 ,  36 
Offending,  17,  36 
Offense,  1 7,  36 

Contempt  of  court,  i  7,  37 

Each  offense,  6,  137 

Like  oifenses,  1 3 ,  664  , 

Nature  of  the  offense,  16,  220 

Offense  against  public  justice,  1,2,  390 

"  Offense  "  synonymous  with  "  crime," 

4,643 

Public  offense,  i  9 ,  304 
Offensive,   17,  38 
Offer,  17,  38 

Offer  in  writing,  i  7 ,  38 

Offer  to  vote,  17,  38 
Office 

Local  office,  1 3 ,  986 

"Office  of  business,"  2,  701 
Off  Shore 

Loading  off  shore  prohibited,  13,  975 
Offspring,  17,  178 
OU,  17,  178 

A  profit  a  prendre,  i  7,  178 

Benzine,  17,  179 
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Earth  oils,  3,  287 

Nitro-benzole,  17,  170 

Oil  leakage,  1 7 ,  179 

Petroleum,  17,  178 

Whether  a  mineral,  i  7,  178 
Old,  17,  180 
Oldest,  I  7  ,  180 

Oldest  surviving  son,  17,  i8o 
Omission,  i  7,  182 
Omit 

Distinguished  from  neglect,  16,  385 
Omnibus,  17,  182 
On,  17,  183;  23,  961;  26,  10 

See  Upon. 

In  a  devise,  17,  183 

Lying  on,  13,  627 

On  account,  1 7 ,  184 

On  allotment,  17,  184 
'      On  approval,  i  7,  184 

On  attaining,  17,   184 

On  behalf,  17,  185 

On  board,  17,  185 

On  decease  of,  17,  185 

On  decree,  17,  185 

On  deposit,  i  7,  185 

On  divers  other  days,  i  o,  590 

On  duty,  i  7,  185 

On  each  entry,  17,  185 

On  either  side,  17,  1S6 

On  freight,  17,  186 

On  goods,  I  7,  186 

On  hand,  17,  1S6 

On  his  decease,  1 1 ,  906 

On  marriage,  17,  187 

On  notice,  17,  187 

On  or  about,  i  7,  183 

Or  as  soon  as,  1 7,  184 

On  or  before,  10,  582;  17,  184;  2i,  534 

On  or  before  a  certain  day,  2,  162 

On  payment  of  costs,  i  7,  187 

On  their  own  responsibility,  17,  188 

On  the  line,  13,  843;    17,  186 

On  the  premises,  17,  18^ 

On  the  road,  17,  187 

On  the  sea  or  flats,  17,  188 

On  the  section  line,  17,  188 

On  the  shore,  i  7,  188 

On  the  stocks,  i  7,  188 

On  trial,  17,  188 

On  view,  17,   188 

On  water,  17,  189 
Once,    17,  189 

At  once,  17,  189 

Once  a  week,  29,  43 

Once  in  each  week,  17,  189 
One,  17,  189 

One  and  all,  17,  189 

One  day,  i  7,  190 

One-fourth,  17,  igo 

One-half,- 1 7,  190 

One  month,  17,  190 

One  time,  17,  igo 
Onerous,  17,  igo 

Onerous  act,  i  7,  190 

Onerous  title,  17,  191 
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Only,  17,  191 

On  or  about,   i  o ,  588 

On  or  before,  2 1 ,  534 

On,  over,  and  along,  23,  g6i 

Open,  17,  ig2 

Open  lewdness,  see  Lewd  and  Las- 
civious Cohabitation  and  Con- 
duct. 

Keep  open,  12,  516 

Lewd  and  lascivious  cohabitation  and 
conduct,  13,  276 

Open  account,  17,  193 

Open  and  extend,  17,  193 

Open  and  keep  in  repair,  i  7,  193 

Open  and  notorious,  17,  194 

Open  and  peaceable  entry,  17,  194 

Open  court,  17,  194 

Open  cover,  i  7,  194 

Opened  and  dedicated,  17,  193 

Opening  biddings,  17,  193 

Open  sore,  1 7 ,  195 

To  keep  open,  24,  527 
Opening 

Opening  a  judgment,  17,  192 
Opera,  17,  212 

Opera  house,  17,  213 
Operate,  17,  213 

Ceased  to  be  operated,  17,  213 

Operate  on  the  lands,  17,  213 
Operating,  17,  213 

Operating  expenses,  17,  213 
Operation,  17,  213  • 

Operation  of  law,  17,  214 
Operative,  17,  214 
Opinion 

And  decision  Contrasted,  5,  348 
Opportunity,  17,  217 
Opposite,  17,  217 

Opposite  party,  i  7 ,  474 
Oppression,  17,  218 
Option  account  day,  2  3 ,  702 
Options,  23,  724 
Or,  17,  218 

"And"  construed  "or,"  29,  378 

"And"  not  read  as  "or,"  17,  223 

"And"  read  as  "or,"  17,  220-222 

Interchangeable  with  "and,"  i,  569 

Mutual  insurance,  i  6,  52 

"Or"  and  "and,"  23,  370 

"  Or,"  as  "  and  "  in  bond,  2,  461 

Or  damaged,  17,  219 

Or  elsewhere,  i  7,  219 

"Or"  Not  Bead  as  "And,"  17,222 
Fine  or  imprisonment,  12,  411 

Or  order,  i  7,  219 

Or  other,  17,  219 

Or  otherwise,  17,  220 

"  Or"  read  as  "  and,"  17,  220 
Ordain,  17,  223 
Order,  1 7 ,  223 

Decision  and  order,  5,  349 

Intermediate  orders,  1 1,  430 

Or  order,  i  7,  219 
Ordinary,  i  7,  271 

Ordinarily  resided,"  1 7 ,  273 

Ordinary  agricultural  crop,  17,  271 

Ordinary  business,  17,  272 
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Ordinary  calling,  17,  272  ;  24,  538 
Ordinary  care,   2,  732 
Ordinary  course,  17,  272 
Ordinary  course  of  business,  i  7,  272 
Ordinary  course  of  the  post,  i  7,  272 
Ordinary  course  of  things,  17,  273 
Ordinary  expenses,  17,  273 
Ordinary  fences,  i  7,  273 
Ordinary  language,  17,  273 
Ordinary  low  water  mark,  1 7 ,  273 
Ordinary  outgoings,  17,  273 
Ordinary  process  of  law,  17,  273 
Ordinary  repairs,   17,273 
Ordinary  state  of  stream,  8,  69 
Ordinary  stock,  17,  273 
Ordinary  train,  17,  274 
Ordinary  work,  17,  274 
Ordinary  care,  see  Contributory  Neg- 
ligence. 
Ore,  15,  500 
Ore  leave,  17,  274 
Organize,  17,274 
Original,  4,  342;   17,  274 

Change  its  original  purpose,  3,  89 
Original  cause,  i  7,  274 
Original  contractor,  17,  274 
Original  cost,  17,  275 
Original  holder,  1 7 ,  275 
Original  inventor,  17,  275 
Original  jurisdiction,  i  7,  275 
Original  owners,  17,  275 
Original  package,  17,  275 
Original  process,  17,  275 
Original  promises,  ig,  283 
Originality,  17,  275 
Originally,  17,  274,  276 
Original  promises,  19,  283 
Ornament,  11,984;   17,277 
Ornamental 

Ornamental  structure,  17,  277 
Ornamenting 

Ornamenting,  building,  altering,  or  re- 
pairing, I,  523 
Ornaments,  16,  371 

Personal  ornaments,  17,  277 
Ornery,  17,  277 
Orphan,  17,  277;   29,  347 
Other,  17,  278 

^usdem  Generis,  i  7 ,  278 
Any  other  cause,  3,  44 
Other  business,  2,  702 
Probable  cause,  3,  45 
Examples  of  ejusdem  generis  interpre- 
tation, 17,  279-281 
Examples    of    the    use    of    the    word 
"  other"  in  its  comprehensive  sense, 
17,  281,  282 
Or  other,  17,  219 
Other  articles,  i  7,  283 
Other  banking  game,  17,  283 
Other  cases,  17,  283 
Other  cause  in  time-table,  26,  18 
Other  device,  17,  283 
Other  felony,  17,  283' 
Other  four-wheeled  carriages,  i  7,  283 
Other  hereditary  diseases,  17,  283 
Other  lands  and  real  estate,  17,  283 
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Other^  memoranda,  17,284 

Other  real  estate,  i  7,  i84 

Other  sons,  i  7,  284 

Other  surviving  children   i  7,  284 

Other  terms,  i  7 ,  284 

Other  than,  17,  2S4 

Other  trustee,  17,  285 

Other  usual  projections,  17,  284 

Other  writs  nece.ssary,  i  7,  284 
Other  lawful  merchandise,  3,  147 
Other  losses,  perils  and  misfortunes,  1 4, 

379 
Otliers,  17,  285 

"Survivors,"  When  Bead  " Others,"  29, 
490 

Examples,  29,  490-493 
In  general,  29,  490 
Justified  by  context,  29,  490 

With  each  other,  13,  279 
Otherwise,  17,  '285 
Ounce,  I  7,  289 
Ouster,  17,  289 

Actual  ouster,  i,  186 
Out,  1 7 ,  289 

Laying  out,  12,  965 

Leaving  out,  13,6 

Out  and  out,  i  7,  289 

Out  of,  17,  289 

Out  of  my  estate,  i  7,  290 

Out  of  term,  1 7 ,  290 

Out  of  the  country,  17,  290 

Out  of  the  jurisdiction,  1 7 ,  290 

Out  of  the  profits,  17,  290 

Out  of  the  rents,  17,  290 

Out  west,  I  7,  290 
Outbuildings 

What  are,  in  the  law  of  arson,  i ,  765 
Outcrop 

Whether  synonymous  with  "apex,"  i, 
613 
Outgoings,  I  7,  291 

Ordinary  outgoings,  1  7,  273 
Outhouse,  17,  291,  292 

Meaning  of,  in  arson,  i ,  765 
Outlaw,  I  7,  293 
Outlawry,  17,  293 
Outrage,  i  7 ,  293 

Outrage  and  indignity,  i  7,  293 
Outrageous,  17,  293 
Outstanding,  17,  294 

Outstanding  and  bearing  interest,  17, 
294 

Outstanding  crop,  i  7,  294 

Outstanding  crop  of  corn,  4,  170 

Outstanding  liabilities,  17,  294 
Outfit,  14,  330;  17,  290 
Outfitter,   i  7,  290 
Outward 

Outward  mark,  17,  294 
Over,  17,  294 

Make  over,  14,  4 

Over  that  sura,  i  7,  295 

Over,   under,   through,  or   across  the 
streets,  i  7 ,  294 
Overdraw,  17,  295 
Overdue,  17,  295 
Overflowing,  17,  294 
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Overplus,  I  7,  296 
Overrate,  17,  296 
Overt,  17,  296 

Market  overt,  14,  458 
Overtaking  vessel  defined,  16,301 
Overwhelming  proof,  i  7,  297 
Owe,  17,  297 

"Due"  sj'nonymous  with  "owing,"  6, 36 
Owelty,  I  7,  297 
Owing,  I  7,  297,  299 

Debts  owing,  5,  160 

Due  and  owing,  6,  40;  i  7,  398  • 
Own,  I  7,  298 

In  her  own  right,  17,  299 

On  their  own  land,  17,  299 

Own  name,  17,  298 

Own  premises,  17,  298 

Own  right,    17,  298 

Own  sole  use,  17,  298 

Own  use,  i  7,  298 
Owner,  17,  299;  23,  969 

See  Mechanics'  Liens. 

Bankrupt,  1 7 ,  300  * 

Distinguished  from  occupant,  17,  30 

Eminent  domain,  6,  609;  17,  302,  304 

In  general,  1 7 ,  299 

In  insurance  policy,  17,  303 

Legal  estate,  1 7 ,  303 

Lessee,  i  7,  301 

Marine  insurance,  14,  324 

Mechanic's  lien  laws,  i  7,  300,  301 

HecIianlcB'  Liens,  1 5 ,  18 
Tenant,  15,  18 

Mines,  i  7,  302 

Mortgagee,  17,  3°4 

Mortgagor,   i  7,  304 

Name  of  the  owner,  16,  142 

Of  real  property,  17,  299  ' 

Original  owner,  17,  275 

Owner's  risk,    17,300 

Part  owner,  17,  300 

Personalty,  17,  305 

Person  having  equitable  estate,  1 7 ,  303 

Streets  and  sidewalks,  24,  20 

Taxation,  25,  412 

Trees,  26,  567 

Whether  it  implies  title,  i  7,  300 

Wife's  separate  estate,  i  7,  300 
OwnersUp,  i  7 ,  306 

Fire  insurance,  1 1,  290 
Owning 

Owning  the  track,  i  7,  299 
Oxen 

Yoke  of,  7,  138 
Oyster 

Natural  03'Ster  bed,  16,  230 

Package,  17,  308 
Packer,  1 7 ,  309 
Packing 

Packing  jury,  17.  309 
Paid,  I  8,  146 

To  be  paid,  18,  147 
Paintings,  1 7 ,  309 
Fair 

One  pair  of  boots,  2 ,  476 
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Pals 

In  pais,  10,  324 
Palace  cars,  see  Sleeping  Cars. 
Palmistry,  17,  309 
Pandects,  17,  310 
Panel,  17,  310 
Paper,  17,  310 

Commercial  faper,  see   Negotiable 
Instruments. 

Negotiable   fafer,    see    Negotiable 
Instruments. 

Books  and  papers,  17,  311 

Paper  mill,    i  7,  311 

Valuable  paper,  2  8,  45 
Par 

Par  of  exchange,  17,  311 

Par  value,  17,  311 
Parallel,  17,  311 
Paraphernalia,  17,312;  22,3 
Paraphernal  property,  17,  313;  22,  3 
Parcel,  13,  1163;  17,313 
Parent,  3,  265 
Pari  delicto,  17,  406 
Parish,  17,  406;  20,  774 
Parochial  church,  17,  418 
Parol,  17,  418 
Pars,  17,  467 
Part,  17,467 

Part  of  a  mine,  17,  468 

Part  owner,  i  7,  300 

Parts  of  a  dollar,  t  7,  468 
Partaker,  i  7 ,  469 
Parte 

Ex  parte,  7,  487 
Partlcepa  Crimlnla,  i  7 ,  469 

See  Accessory. 
Participate,  i  7 ,  469 
Particular,  1 7,  469 

Particular  average,  17,  469 

Particular  lien,  i  7,  469 

Particular  malice,  17,  469 

Particular  services,  i  7,  469 
Parties  as  witnesses   before  auditors,  i, 

1013 
Parts 

External  parts,  7,  584 
Parts  beyond  the  seas,  see  Beyond  the 

Seas. 
Party,  18,1 

Anj'  party  to  a  cause,  3 ,  47 

"  Party  "  read  as  "person,"  18,3 
Party  aggrieved,  18,  2 
Pass,  18,  17 

See  Tickets  and  Fares. 
Passage 

Final  passage,  7 ,  965 

Northern  passage,  16,  750 

Pass  books,  18,  18 
Passenger,  2,  743 
Passing,  i ,  173 
Passport 

Distinguished  from  sea-letter,  1 8 ,  19 
Past 

Last  past,  1 2 ,  906 
Patent 

Patent  fuel,  3,  287 

New  and  original  designs,  5 ,  643 
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Paternity,  i  8,  146 
Patrimony,  18,  146 
Patronage,  18,  146 
Pattern,  1 1,  370 
Paupers 

Foreign  paupers,  8,  280 
Pawn  distinguished  from  pledge,  18,  588 
Pay,  18,  146 
Payable,  18,  146 

Due,  6,  36 

Due  and  payable,  6,  40 

Made  payable,  13,  1197 

Payable  as  convenient,  18,  147 

Payable  in  one  or  two  years,  18,  147 

Payable  in  trade,  18,  146,  187 
Payee 

Definition  of,  2,  315 
Pajmient 

"Current   funds"  and   "currency,"  2, 
326 

In  payment  and  discharge  of,  8,  81 
Peace,  18,  255 

See  Bill  of  Peace. 

Breach  of  the  peace,  see  Breach  of 
THE  Peace. 

Justice  of  the  peace,  see  Justice  of 
THE  Peace. 

Articles  of,  18,  255    . 

In  the  peace  of  the  state,  9,  542 

Time  of  peace,  18,  255 
Peaceably 

"  Peaceably"  equivalent  to  "  lawfully," 
8,  124 
Peas 

Grain,  8,  1411 
Peculation,  18,  255 
Pecuniary,  18,  255 

Pecuniary  consideration,  18,  256 

Pecuniary  interest,  18,  256 

Pecuniary  legacies,  18,  256 

Pecuniary  loss,  18,  256 

Pecuniary  obligation,  18,  256 

Pecuniary  profit,  18,  256 

Pecuniary  provision,  18,  256 
Pedis  possessio,  18,  268 
Peer,  1 8 ,  268 

Trial  by  one's  peers,  i  8 ,  268 
Penal,  1 8 ,  268 

Penal  action,  see  Penalties  ;  Penal 
AND  Qui  Tam  Actions. 

Penal  Clause,  i  3 ,  268 
See  Statutes. 

Penal  institutions,  18,  268  ^ 

Penal  statutes,  18,  268 

Penal  sum,  13,  850 
Penalty,  13,  290 
Pending,  18,  283 

See   Former   Suit    Pending;    Lis 
Pendens. 

Depending  for  settlement,  1 8 ,  283 

Pending  action,  18,  283 
Penitentiary,  see  Prison. 
Pent  rdad,  i  8,  296 
People,  18,  296 
Per,  I  8 ,  297 

Per  agreement,  18,297 

Per  capita,  2,  726;   18,  297 
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Per  curiam,  i  8,  297 
Per  fraudera,  18,  297 
Per  ipfortunium,  18,  297 
Per  minas,  i  8,  297 
Per  my  et  ppr  tout,  i  8,  297 
Per  procuration,  ,18,  297 
Per  quod,  18,  298 

Per  quod  consortium  amisit,  1 8 ,  298 
Per  quod  servitium  amisit,  i  8,  298 
Per  sample,  18,  298 
Per  se,  18,  298 
Per  stirpes,  1 8 ,  298 
Per  verba  de  przesenti,  18,  298 
Per  week,  2  9 ,  43 
Per  year,  18,  298 
Perambulation,  1 8  ,  298 
Perception,  i  8,  298 
Perch,  18,  298 
Perfect,  18,  299 

Perfect  obligation,  18,  299 
Perfect  title,  18,    299 
Perfecting,  18,  299 
Perform,  18,  299 
Performance,  18,  299 

Distinguished    from   satisfaction,    18, 
299 
Peril 

"Perils  of  navigation,"  3,  148 
PerUs  of  the  Sea,  is,  233, 234;  1 4>  375 
Collision,  14,  377 
In  bill  of  lading,  2,  240 
Period,  18,  299 
Periodical,  i  8,  300 
Perishable 
Perishable  Goods 

In  bill  of  lading,  z ,  236 
Perjury  of 

In  arbitration  proceedings,  i,  679 
Permanent,  i  8 ,  333 

Permanent    building    associations,    2, 

606 
Permanent  employment,  i  8,  334 
Permanent  trespass,  18,  334 
Permanently,  1 8 ,  333 

Permanently  established,  6,  875 
Permanently  locate,  18,333 
Permissive,  18,  334 
Permit,  12,  522;  18,  334 
See  Allow^. 

In  a  repealing  act,  i ,  493 
Person,   1 8 ,  403 

About  the  person,  3,410 
As  to  Whether  "  Person  "  Includes  a  Cor- 
poration, I  8 ,  404 ;  2  5 ,  626 
Attachments,  18,  40.1; 
Fourteenth  amendment,  18,  405 
In  general,   18,404 
Limitation  of  actions,  18,  405 
Taxation,  18,  405 
United  States  statutes,  18,  405 
Usury  statutes,  18,  405 
As    to  whether   "  person "  includes  a 

foreign  country,  i  8 ,  404 
As   to   whether   "person"   includes  a 

state,  I  8 ,  404 
As  to  whether  "person"   includes  the 
United  States,  18,404 
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Person — Confd 
Corporations 

Railroads,  19,  784 
Statute  of  wills,  4,  235 
Held   to   include   corporations  in   tax 

laws,  4,  272  J 
Including  a  class  of  persons,  3,  278 
Indian,  10,  439 
Judge,  I  8 ,  404 
I       Living  person,  13,  970 

Natural   and  artificial   person   (distin- 
guished), I  8,  404 
Partnership,  18,  404 
Party  or  privy,  18,2 
Party  read  as  person,  18,2 
Person  in  charge,  3,  121 
Persons   composing  the   company,  3, 

366 
Persons  interested,  1 1 ,  423 
Private  person,  ig,  95 
Whether  a  Corporation  is  a  Person,  1 1 , 
366;  23,  323 
Garnishment,  8,  1 130 
Women,  16,  755 
Person  Aggrieved 

Definition  of,  1 ,  450 
Party  aggrieved,  18,2 
PeiBonal,  18,  406 

As  to  personal  chattels  ■aiithin  bills  of 

sale  acts,  see  Bills  of  Sale. 
Personal  action,  18,  406 
Personal  annuities,  18,  408 
Personal  Goods,  1 8 ,  407 

Choses  in  action,  i  2,  784 
Personal  Injuries,  14,  408 

See  Comparative  Negligence; 
Contributory  Negligence; 
Damages;  Death  ;  Fellow 
Servants;  Livery  Stable 
Keepers;  Negligence. 
Personal  judgment,  18,  407 
Personal  Llherty,  i  3 ,  508 

See    Constitutional    Law;    Ex- 
tradition;    Habeas     Corpus; 
Imprisonment;    Imprisonment 
for  Debt  ;  Liberty. 
Personal  ornaments,  17,  277 
Personal  property  and  furniture,  1 1 ,  373 
Personal  Representative,  18,  407;  21,  17 
See  Executors  and  Administra- 
tors. 
Personal  security,  18,  407 
Personal  services,  18,  407 
Personal  tax,  i  8 ,  407 
Personal  transactions,  18,  407 
Personally 

"  Personally  known,"  12,  530 
"Personally  acquainted,"  i,  171 
Personal  representatives,  29,436 
Personam 

In  personam,    10,324 
Persuade,  18,  412 
Pertaining,   18,  412 
Perverse  verdict,  i  8,  412 
Petition,  I  8 ,  412 

Distinguished  from  motion,  15,  888 
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Petroleum,  17,  178 
Pettifogging,,  i  8,  413 
Physical,  1 8 ,  427 

Physical  safety,  14,  345 
Physically,   i  8 ,  427 
Physician 

Family  physician,  7,  810 
Physiciatis,  see  Drugs;  Druggist. 
Pictures,  18,  442 

Artist's  proofs,'  i  8,  442 

Copyright,  i  8,  442 

Paintings,  17,  309 

Paintings  as  fixtures,  i  8,  443  1 

Property  in  pictures,  18,  442 
Pier,  18,  443 

Pig.  9>  4'7 
Pilfer,  18,443 
Pimp,  18,  457 
Pin  money,  22,3 
Piracy,  i  8,  461 
Pirate,  18,  462 
Pirates 
Pirates  and  Rovers 

In  bill  of  lading,  i.,  238 
Pistol 

Pistol  cartridges,  18,  462 
Place,  18,  462 

Any  place,  1 8 ,  463  , 

English  betting-houses'  act,  1 8 ,  463 

Exposed  places,  7,  533 

Foreign  place,  8,  280 

In  first  place,  10,  323 

In  sense  of  sell,  18,  462 

Intoxicating  liquors,  18,  463 

"  Last  place  of  abode,"  i  z ,  902 

Market-place,  14,  459 

Most  public  places,  15,  886 

Most  remarkable  places,  i  5 ,  886 

Of  a  place,  17,  34 

Place  of  abode,  1 8 ,  464 

Place  of  business,  i  8,  464;  25,  145 

Place   of  manufacture,    14,   264;    18, 

465 
Place  of  public  entertainment,  25,  1022 
Place  of  trusts  or  profit,  i  8,  465 
Place  of  worship,  1 8 ,  465 
Public  Place,  19,  563;  25,  378-3S0 
Public  place  as  used  in  gaming  laws, 

see  Gaming. 
Within   the  meaning  of  the  lava  of 

affray,  see  Affray. 
Within  the  tneaning  of  the    lam  of 
indecent  exposure,  see  Exposure 
OF  the  Person. 
In  general,  19,  563 
Notice  of  publication,  16,  820 
Street,  24,2 

Within  the  Meaning  of  Statutes  Requir- 
ing Notices  to  Be  Posted  In  Public 
Places,  I  9,  564 
See  Elections;  Notice, 
Impounding  law,  19,  565 
Intoxicating  liquor  laws,  19,  565 
Rock  in  place,  i  5,  531 
Plain,  1 8 ,  465 

Plain  type,  18,  465 
Plant,  18,  465 
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Plantation,  1 8, 465 

Interchangeable  with  district,  26,  122 

My  plantation,  16,  no 

Plantation  supplies,  18,  466 
Plastering,  1 1 ,  370 ;   18,  466 
Flat,  1 8 ,  466 

Plat  of  lots,  13,  1162 
Plate,  18,466 
Play,  see  Gaming. 
Flea 

Foreign,  8,  280 
Fleas 

Common  pleas,  3,  347 
Pleasure 

During  pleasure,  6,  99 

Pleasure  carriage,  2 ,  737 
Plenipotentiary 

Minister  plenipotentiary,   see    Con- 
suls. 
Plunder,  18,  735 
Plural,  2  2 ,  78s 
Ply.  18,  735 
Flying,  18,  725 

Plying  coastwise,  3,  288 
Pocket 

Pocket  veto,  2  8,  447 
Points,  18,  755 

Sailor's  point,  i  8,  736 
Points  and  authorities,  18,  736 
Policy 

Public  policy,  19,  565 
Political,  I  8,  765 

Political  corporation,  18,  765 

Political  office,  17,765 

Political  party,  21,  996 
Politics,  18,  766 
Poll,  18,  766 

See  Elections  ;  Taxation. 
Pool,  2,  421  ;   18,  766 
Poor 

Casual  poor,  3 ,  36 

Land  poor,  i  z,  657 
Pop,  see  Intoxicating  LiquoRS. 
Popular,  1 8 ,  837 

Popular  sense,  i  8,  837 

Popular  use,  1 8 ,  837 
Porch,  18,  837 
Port,  14,  329 

See  Haven. 

Arrive  in  port,  i  8,  838 

•Destination,  5,  644 

Equivalent  to  district,  5,  713 

Foreign  Port,  8,  280  ;   i  4,  417  ;   18,  838 
See  Port. 

Harbor  and  poft,  g,  302 

Home  Port,  9,  422;   14,417;  22,714 
See  infra.  Foreign  Port. 
Residence    in    different,  states,   14, 

417-420 
Residence  of  owner,  1 4,  417 
Whether   there    is    lien   for  supplies 
furnished  at  home  port,  1 4,  417 

In  sense  of  district,  18,  838 

Into  port,  1 1 ,  566  I 

Last  port  of  discharge,  14,  346 

Port  of  Boston,  2,  482 

Port  of  delivery,  i  8 ,  838 
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Port  of  destination,  18,  838 
Port  of  discharge,  1 4 ,  346 
Port  risk,  i  4,  347  ;   18,  838 
Porter,  see  Intoxicating  Liquors. 
Portico,  18,  837 
Portion,  i  8 ,  839 

Reasonable  portion,  ig,  1078 
Portrait,  18,  839 
Possessed,  18,840 
Possession,  18,  411,  840,  842 

See  Occupancy  ;   Ownership. 
Apparent  possession    in    bills   of  sale 

acts,  see  Bills  of  Sale. 
Actual  Possession,  1 ,  184^;  8,1157;  ^^i 
24 

Animo  clamandi,  26,  24 
Actual  right  of  possession,  26,  21 
Apparent  right  of  possession,  26,  21 
Change  of  possession,  3,  89 
Constructive  and  actual  distinguished, 

I,  184/* 
Constructive  possession,  8,  1157;   18, 

842;  26,  24,  30 
Constructive  possession  of  whole  tract 

where  part  only  is  occupied,  26,  38 
Giving  possession,  i  8 ,  841 
Immediate    right    of   possession,    18, 

841 
In  possession,  i  8,  841 
Mere  possession,  z6,  21 
Naked  possession,  18,  842 
Occupancj'  and  possession,  i  7,  28 
Right  of  possession,  26,  21 
Possession  distinguished  from  seisin,  26, 

Possible,  18,  842 

As  Soon  as  Possible,  2 1 ,  534 ;  2  2 ,  839 
See  As. 

All  possible  skill  and  care,  i  8,  842 

"With  all  possible  dispatch,",  3,  148 
Position,  I  8 ,  839 
Positive,  18,  839 
Possibility,  18,  842 
Posterity,  1 8 ,  870 
Posting,  1 8 ,  870 
Post  notes,  18,  870 

Post  obit  contract,  see  Catching  Bar- 
gain. 
Potentially,  18,  871 
Pound,  18,  871 
Poundage,  2  2 ,  561 

Amount,  22,  561 

Arrest  on  ca.  sa.,  22,  562 

At  common  law,  22,  561 

Definition,  22,  561 

Examples,  22,  561 

In  the  United  States,  22,  561,  562 
Power 

Naked  power,  16,  112 

Powers  of  cognizance,  3 ,  306 

Power  to  convey,  4 ,  130 
Power  to  Sell 

Including  power  to  warrant,  i ,  358 
Practicable,  19,1 

All  practicable  speed,  ig,  1 

Reasonably  practicable,  19,  i 
Practicably,  i  g ,  i 
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Practical,  19,  i 

Practical  construction,  i  gi  i 

Practical  location,  19,1 
Practice,  19,  i 
Practicing,  19,2 

Practicing  law,  19,2 
Practicing  law,  i  9,  2 
Prayer  in  equity,  see   EquiTY  Plead- 
ing. 
Precarious,  19,  2 

As  applied  to  an  executor,  7,  208 
Precept,  19,2 
Precinct,  19,2 

Distinguished  from  village,  19,  3 

Interchangeable  with  district,  26    122 
Precise,  19,3 
Predominant,  19,3 
Preemption,  see  Public  Lands. 
Preexisting,  19,  3 
Prefer,  19,  3 
Preference,   19,3 

See  Assignments  for  the  Benefit 
OF  Creditors;  Composition  WITH 
Creditors  ;    Debtor   and  Cred- 
itor ;  Dividends  ;  Insolvency. 
Preferred,  19,  3 

Synonymous    with    guaranteed   when    . 
applied  to  stock,  5,  743 
Preferred  stock,  5,  743 
Pregnancy 

Pretended  or  alleged  pregnancy,  19,  4 
Pregnant,  see    Abortion;    Bastardy; 

Big;   Bill  de  Bene  Esse;   Child; 

Medical  Jurisprudence. 

Pregnant  with  child,  3,  229,  233 
Prejudice,  19,  4 

Judge,  12,  53 

Local  prejudice,  13,  987 

Without  Prejudice,  29,  527 
Letters,  13,  257 
Premeditated 

Premeditated  and  deliberate,  5,  520 

Premeditated  design,  9,  541 

Synonymous  with  "aforethought,"  i, 

321 
Premises,  19,4 

Drinking  on  premises,  6,  30 

In  deeds,  19,  5 

Insurance  policy,  19,  5 

Intoxicating  liquors,  19,5 

In  wills,  19,5 

On  the  premises,  17,  187 

Own  premises,  17,  298 
Premium,  19,6 

Distinguished  from  bet,  2,  185 

In  building  and  loan   associations,  2, 
629 
Prepense 

Malice  prepense,  see  Murder. 
Prerogative,  ig,6 
Presence,  19,  31 

When  -wife  is  in  the  presence  of  her 
husband,  see  Criminal  Law. 
Present,  1 9 ,  32 
Presentation,  19,  32 
Presentment,  1 9 ,  32 
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Preside,  19,  32 
Presiding,  i  9,  32 
Press 

Liberty   of  the  press,   see    generally. 
Newspapers. 
Presume,  19,  36 

Pretense,  see  False  Pretenses. 
Pretermitted,  see   Legacies  and   De- 
vises; Succession. 
Pretext,  1 9 ,  82 
Prevailing  party,  19,  82 
Prevent,  19,  82 
Previous,  xg,  82 

Previous  chaste  character,  3,  157 
Price,  19,  82;  21,  464 

Factory  prices,  7,  659 

Invoice  price,  14,  332 

Long  price,  13,  1050 
Priest,  20,  776 
Prima  facie  case,  19,  83 
Primage,  19,  83 
Primary  election,  19,  83 
Prime,  1 9 ,  83 

Prime  barle3',  2,  125 

Prime  cost,  i  9 ,  83 
Principle,  10,  729 

Conscience  and  principle  distinguished, 
3,661 

In  patent  law,  1 1 ,  806 
Principles,  ig,  83 

See  Patent. 
Print,  1 9 ,  84 

Lithograph,  1 3 ,  924 

Print  distinguished  from  publish,  26, 
918 
Printer,  19,  84 
Priority 

Prioritj'  of  charge,  3,  120 
Private,  i  9 ,  94. 

Private  bankers,  1 9 ,  94 

Private  carrier,  1 9 ,  95 

Private  corporations,  4,  186 

Private  dwelling-house,  19,  95 

Private  house,   19,95 

Private  institutions,  i  9,  95 

Private  person,  19,  95 

Private  rooms,  19,  95 

Public  or  private  conveyance,  4,  138 
Privies,  19,  156 
Privileged 

Privileged  debt,  5,  165 
PrlvUeges,  3,  253;  8,  597;  19,  120 

See  Franchises. 

First  privilege,  8,  22 
Privity,  19,  156 
Privy 

Party  or  privy-,  18,  2 
Prize,  2,  730;   19,  157 
Pro,  5,  375 
Probability,  19,  161 

Distinguished  from  proof,  ig,  162 
Probable,  3 ,  45 

Probable  Cause,  3 ,  45 

See  Malicious  Prosecution. 

Reasonable  and  probable  damages,  ig, 
1078 
Procedure,  19,  219 
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Proceed,  19,  221 

Net  proceeds,  16,  488 
Proceeding,  19,  220 

Common  proceeding,  3,  347 

Criminal  proceedings,  19,  221 

Gaol  liberties,  19,  221 

Judicial  proceedings,  18,  301 

More    comprehensive   than   judgment, 
I  9,  220 

"  Proceeding  "  in  the  sense  of  "  action," 
19,  220 

Proceedings  in  court,  19,  220 

Regular  proceedings,  20,  722 

Whether  the  term  includes  pleadings, 
I  9,  220 
Proceeds,  19,  221 
Process 

Manufacturing  process,  14,  264 
Processioning,  19,  225 
Process  verbal,  19,  225 
Proclamation,  19,225 
Procure,  ig,  226;  24,  490 
Produce,  9,310;   19,226 

Produce  broker,  i  g,  227 

Produce  of  mines,  i  9,  227 

Produce  of  the  farm,  2,  161 
Production,  19,  227 
Products,  I  9,  226 

Products  of  his  ov?n  farm,  7,  812 
Profession,  19,  257;  25,  487 

Professional  empl03'ment,  6,  637 

Whether  property,  i  9,  288 
Professional,  1 9,  257 

Professional  artist,  1 9 ,  257 

Professional  employment,  i  9,  257 
Profitably,  1 5 ,  598 
Profits,  5  >  729 ;  1 9 ,  257 

Commissions,  19,  259 

Distinction  between  compensation  and 
profits,  3,  380 

Gross  Profits 

Partnership,  1 7 ,  907 

Marine  insurance,  14,  326 

Mesne  profits,  15,386 

Net  Profits,  I  6,  488 ;  1 9,  259 
Partnership,  i  7,  906 

Offices  of  profit,  19,  393 

Out  of  the  profits,  17,  290 

Partnership,  17,  906 
Expenditures,  17,  907 
Gross  profits,  17,  907 
Net  profits,  1 7 ,  906 
Or  company  established  for  any  pur- 
pose of  profit,  I  9,  258 

Pecuniary  profits,  18,  256 

Profit  on  cargo,  2 ,  735 

Profits  and  income  distinguished,  19, 
258 

Profits  as  distinguished  from  rent,  5,  51 

Profits  used  in  construction,  ig,  259 

Rents  and  profits,  ig,  259 
Prohibit,  2  i ,  295 
Promise,  ig,  282 

Collateral  promise,  3,  311 

Concurrent  promises,  19,  283 

Dependent  promises,  ig,  283 

Independent  promises,  19,  283 
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Mutual  promises,  ig,  2S3 

Nevr  promise,  16,490 

Original    and   collateral   promise,    19, 
283 

Promise    and    representation     distin- 
guished, I  9,  283 
Prompt,  I  9,  2S3 
Proof,  I  9,  283 

Clear  proof,  3,  279 

Distinguished  from  probability,  i  9, 162 

Fireproof,  8,  9S3 

Full  proof,  8,  983 

Overwhelming  proof,  17,  297 

When  proof  is  evident  or  presumption 
great,  g ,  207 
Proper,  19,  283 
Property,   14,332;  i9>  283;  25,  loi;  29, 

347 >  408 

See    Personal     Property  ;    Real 
Property. 

Lite'rary    property,     see    Literary 
Property. 

Absolute  property,  ig,  289 

Arresting  a  female  for  injury  to  prop- 
erty, 19,  284 

Business,   19,288 

Captured  property,  2,  730 

Choses  in  action,  i  g,  287 

Easements,  19,  285 

Eminent  domain  law,  19,288 

Equivalent  to  estate,  i  g,  286 

Examples,  ig,  284,  285 

Franchises,   19,285 

General  property,  i  9,  28S 

In  a  will,  ig,  286 

Labor,  19,  286 

Mere  right  of  property,  26,  21,  24 

Mineral  property,  15,505 

My  property,  16,  no 

Noscitur  a  sociis,  i  9,  286 

Occupation,  i  g,  288 

Personal  property,  i  g ,  286 

Power  of  disposition,  i  9,  285 

Privileges,  i  9 ,  285 

Profession,  19,288 

Property  and  effects,  6,  187 

Property  at  a  bank,  i  9 ,  288 

Property  in  land,  i  9,  285 

Property  onboard,  14,  332 

Property  within  the  state,  25,  144,  145 

Prospective  patent,  ig,  288 

Qualified  property,  ig,  289 

Real  property,  ig,  286 

Refusal  of  property,  20,  721 

Right  of  action,  i  9,  2S7 

Right  to  take  an  appeal,  i  g,  287 

Special  property,  ig,  288 

Stock  as,  23,  590 

Whether  money  is  property,  i  9,  288 

Whether  the  term  will  pass  a  fee,  i, 
488 
Property  appertaining  to  railroad,  1,630 
Proposal,  1 9,  289 
Proprietary,  19,  289 
Proprietor,  17,  301;  19,  289 

Contiguous  proprietors,  3 ,  803 

Proprietors  of  a  railroad,  i  g,  779 
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Propriety,  19,  290 
Pro  rata,  19,  290 
Prosecute,  ig,  290 

Fail  to  prosecute,  7 ,  659 

To  prosecute  with  effect,  6,  170 
Prosecuted,  17,  542 
Prosecuting  witness,  19,  291 
Prosecution,  19,  290 

Applied  to  defense,  19,  290 

Criminal  prosecution,  19.  291 

Investigation  of  a  grand  jur^-,  19,  290 

Wliether    synonymous    with    "indict- 
ment," 19,  290 
Prostitute;  Prostitution,  5,  695;  19,  291 

6'ee  Abduction;  Disorderly  House; 
Fornication  ;  Lewd  and  Lasciv- 
ious Cohabitation  and  Conduct. 

Definition,  ig,  291 

Intercourse  with  one  man,  19,  292 
Protect,  I  9 ,  292 
Protestant,   i  9 ,  298 
Protestation,  19,  298 
FroTlded,  ig,  298 

Expressly  provided,  7,  582 
Provisional,  1 9 ,  299 

Provisional  committee,  19,  299 

Provisional  remedy,  i  9 ,  299 
Provisions,  19,299 

Examples,   19,299 

Provisions  and  stores,  19,  299 
Proviso,  ig,  298;  23,  435 

Proviso  distinguished  from  exceptions, 
7,  113;  19,  299 
Provoke,  i  g ,  300 
Proximate,  16,432 

See  Proximate  and  Remote  Cause. 
Proximity,  i  6,  485 
Prudential,  i  9 ,  302 
Public,  ig,  302 

Public  charities,  see  Charities  ;  Tax- 
ation. 

Most  public  places,  i  5,  886 

Place  of  public  entertainment,  25,  1022 

Public  act,  I,  173 

Public  administration,  ig,305 

Public  assemblies,  ig,  305 

Public  buildings,  2,  603;  19,  305 

Public  corporations,  4,  186 

Public  debt,  19,  303 

Public  Documents,  2,  4677,"  5,  863;  6, 

435;  12.  151 

See  Records. 
Public  docks,  5,  852 
Public  domain,  i  g,  303 
Public  enemy,  ig,  305 
Public  grounds,  g,  62;  19,  303 
Public  House,  I  9,  95,  305 

See  Inns  and  Innkeepers. 
Public  indecency,  7,  534!  I9>  30S 
Public  institutions,  19,  303 
Public  interest,  8,  1293 
Public  landing,   12,657 
Public  law,  19,  377 
Public  libraries,  19,  304 
Public  lot,  13,  1 163 
Public  market,  14,  459 
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Public  money,  19,  304 

Public  notice,  i  g ,  303 

Public  offense,  19,  304 

Public  or  private  conveyance,  4,  138 

Public  Peace,  ig,  563 

See  Breach  of  the  Peace. 
Public  Place,  i  o,  591  ;  i  g,  563 

Public  place  as  used  in  gamlnglatvs, 

see  Gaming. 
Within  the  meaning  of  the   law  of 

affray,  see  Affray. 
Within  the   meaning  of  the    law  of 
indecent  exposure,  see    Exposure 
OF  the  Person. 
Exposure  of  person,  7,  534 
In  general,  ig,  563 
Notice  of  publication,  16,  820 
Street,  24,  2 

Witbin  the  Meaning  of  Statutes  Eequlr- 
Ing  Notices  to  Be  Posted  in  Public 
Places,  19,  564 
See  Elections;  Notice. 
Impounding  law,  19,  565 
Intoxicating  liquor  laws,  i  g,  565 
Public  purposes  within  the  statute  of 

charitable  uses,  3,  131 
Public  roads,  16,  965 
Public  securities,  ig,  303 
Public  Square,  i  g ,  303 

5ee  Parks  and  Squares. 
Public  trust,  19,  303 
Public  Use,  I  g ,  305 

See  Eminent  Domain. 
Public  worship,  14,304 
The  Public  Enemr 

In  bill  of  lading,  2,  232 
Trading  or  other  public  company,  3, 
366 
Public  act,    I,  173 
Publication,  i  g ,  567 

As   to   the  publication    of  a  libel,  see 
Libel  and  Slander;  News- 
papers. 
Notice  by  publication,   see  Notice. 
Publication  of  an  ordinance,  19,  568 
Publication  of  a  ■will,  see  Wills. 
Public  Place 

Posting  notice  of  sale,  25,  378-380 
Public  Policy,  i  g,  565 

Agreements  to  -waive  statute  of  limi- 
tations,    see     Limitation    op 
Actions. 
As  affecting  liens,  see  Liens. 
Assignments    of  choses   in   action,  see 

Assignment. 
As  to  contracts  in   restraint  of  mar- 
♦      riage,  see  Marriage. 
As  to  gambling  contracts,  see   Gam- 
bling Contracts. 
As   to  illegal  contracts,  see   Illegal 

Contracts. 
As  to  illegal  sales,  see  Illegal  Sales. 
As  to  public  lands,  see  Public  Lands. 
As  to  the  salaries  of  officers,  see  Public 

Officers  ;  Salaries. 
As  to  waiver  of  equity  of  redemption, 
see  Ec^uity  of  Redemption; 
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Mortgages;     Redemption     for 
Mortgages. 

Bills,  notes, and  bonds  given  for  a  con- 
sideration  against  public  policy,  see 
Bills  and  Notes  ;  Bonds. 

Champerty  and  maintenance,  see 
Champerty   and   Maintenance. 

Combination  and  pools,  see  Trade 
Combinations. 

Contracts  for  services  rendered  in 
obstruction  of  justice,  see  Master 
AND  Servant. 

Contracts  limiting  the  liability  of  com- 
mon carriers,  see  Carriers  of 
Goods. 

Contracts  made  in  consideration  of 
compounding  offenses,  see  C  o  M  - 
pounding  Offenses. 

Contracts  not  to  resort  to  a  Judicial 
forum,  see  Jurisdiction. 

Illegal  contracts  of  servants,  see 
Master  and  Servant. 

Insurable  interests,  see  Insurance. 

Restraints  on  alienation,  see  Re- 
straints  on   Alienation. 

Sunday  contracts,  see  Sunday. 
Publish,  I  g ,  567 

"Print"  distinguished  from  "publish,'' 
26,  918 

"  Published  "  synonymous  with  "  circu- 
lated," 19,  567 

Utter  and  publish,  28,1 
Publishable,  19,  568 
Publisher,  19,  568 
Pueblo,  19,  568 

Puffer,  see  Fraudulent  Sales;  Auc- 
tions and  Auctioneers. 
Punishment,  i  g ,  569 

See  generally.  Criminal  Law. 

See  Penalties  ;  Sentence. 

Infamous  punishments,  see  Infamy. 

Corporal     Punishment,     4,     183;     ig, 

569 

As  to  teacher's  rights,  see  Schools. 
Cruel    and   unusual    punishment,    ig, 

570 
Disqualification  from  office,  1 9 ,  569 
Inflict  punishment,  10,  701 
Synonymous  with  penalty,  i  9,  569 
Purchase,  ig,  571;  26,49 

See  Alienation;  Purchase-Money. 
See    generally.    Buy;    Payment; 

Sales. 
Words  of  purchase,   see    Shelley's 

Case;  Wills. 
Complete  purchaser,  3,  3S3 
Distinguished  from  hold,  g,  418 
Dower,  19,  571 
General  meaning,  i  g,  571 
Methods  of  acquiring  title  by  purchase, 

Popular  import,  19,  572 
Retirement  of  stock,  19,  571 
Whether  dower  and  curtesy  fall  under, 
26,  48 

Purchase-money,  19,573 

Pure,  29,  21 
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Purport,  1 9 ,  590 

Distinguished  from  tenor,  i  g,  590 

Purport  clause,  19,  591 

Tenor  distinguished  from,  2  5 ,  947 
.Purposely,  19,591 
Purposes 

Charitable  purposes,  3,  130 

Farming  purposes,  7,812 

For  the  purpose,  8,  96 

Manufacturing  purposes,  14,  264 

Municipal  purposes,  15,958 

Public   purposes  within   the  statute  of 
charitable  uses,  3,  131 

Religious  purposes,  3,  130 
Pursuance,  i,  173;  19,591 

In  pursuance,  10,  324 

Provision  that  acts  in  pursuance  of  a 
statute  shall  not  be  actionable,  23, 
418 
Pursuant 

Pursuant  to  law,  X2,  957 
Purview,  23,  478 

Distinguished  from  clause,  3,  278 
Put,  2  3 ,  701 

Putting  in  fear,  see  Robbery. 
Putrefaction,  1 5 ,  260 
Puts,  2  3,  724 

See  Gambling  Contracts. 

Qualification,   19,592 
Qualified,  19,  593 

Qualified  elections,  15,  1280 

Qualified  property,  i  9,  289 

Qualified  voter,  15,  1280;  28,  501 
Qualified  fee,  see  Base  Fee. 
Qualify 

Duly  qualified,  19,  592 

Qualified  fee,  19,  592 
Quando  acciderint,  ig,  593 
Quanti  minoris,  ig,  593 
Quantity,  see  Indictment  ;  Pleading. 
Quantum  damriificatus,  ig,  593 
Quantum  meruit,   ig,593 
Qiiantum  valebat,  see  Assumpsit. 
Quarrel,  19,595 
Quarry,  15,  504;  i9,  595 

See  generally.  Mines  and   Mining: 
Profits  a  Prendre. 

Distinguished  from  mine,  15,  504 
Quash,  I  9,  596 
Quasi,  1 9 ,  596 
Quasi  crimes,  19,  597 
Quasi  derelict,  ig,  597 

QLiay,  i9>  597 
Question,  i  g ,  597 

Mixed  question,   i  5,  698 
Question  of  Law  and  Fact 

Lay  days,  12,973 
Quick 

Quick  dispatch,  12,  972 

Quickxwith  child,  3,  229 
Quota,  ig,  660 

Quota    in     any    city    or    town,     18, 
786 


Radius,  ig,  686 
Raft,  28,  441 
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Railroad 

In  interstate  commerce  law,  1 1,  560 
Railway,  i  9,  780 
Baluy 

Days,  5,  544 
Raise,  11,370;  19,  945 
Balsed 

Coal  raised,  i  5 ,  506 
Rank,  ig,  945 
Ransom,  19,  946 
Bate,  ig,  970 

Rate  of  fare,  7,  810 
Ratification,  19,  970 
Bats 

In  bill  of  lading,  2 ,  240 
Ravine,  8,  1373;  19,970 
Ravish,  19,957 
Read,  i  9,  970 
Beady,  19,  971 

Ready  and  willing,  19,  971 

Ready  money,  19,  971 
Seal,  19,  971  I 

Real  danger,  19,  971 

Real  representatives,  21,  17 
Real  estate,  3,  636 
Realize,  i  g ,  1027 
Rear,  19,  1076 
Beason 

Good  reason,  8,  1360 
BeasonaUe,  ig,  1077 

Just  and  reasonable,  i  2 ,  385 

Reasonable  acts,  ig,  1077 

Reasonable  and  probable  damages,  19, 
1078 

Reasonable  and  proper  care,  2,  732 

Reasonable  Cause,  3,  45 

See  Malicious  Prosecution. 

Reasonable  certainty,  ig,  1077 

Reasonable  diligence,  i  g ,  1077 

Reasonable  expectation,  ig,  1077 

Reasonable  facilities,  ig,  1077 

Reasonable  portion,  ig,  1078 

Reasonable  question,  ig,  1078 

Reasonable  regulation,  19,  1078 

Beasonable  Time 

Removal  of  baggage,  19,  917 
Reasonable  Care,  19,  1078 

See  Deposit;  Mandate;  Pledge 
AND  Collateral  Security. 

La-w  of  negligence,  see  Care  ;  Con- 
tributory Negligence  ;  Negli- 
gence. 

In  general,  ig,  1078 

In  the  Law  of  Bailments,  i  g ,  1078 
See  Bailments. 

Synonymous    with    "ordinary    care," 
I  g,  1078 
Reasonable  Time,  i  g ,  1089 

See  As  Soon  as  Possible. 

Baggage  or  goods  in  possession  of  car- 
rier, ig,  1092 

Bills  and  notes,  ig,  1090 

Checks,  I  g,  1089 

Contracts,  ig,  1090 

Generally,  ig,  1092 

Institution  of  suits,  ig,  1091 
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Notice,  ig,  1091 
Optional  contracts,  ig,  1091 
Performance  of  duties,  19,  1091 
Question  of  law  or  fact,  i  g,  1092 
When  it  begins  to  run,  ig,  1092 
With  all  convenient  speed,  4,  102 

Reasonably  practicable,  i  g ,  i 

Beasons 

Manifest  reasons,  14,  251 

Rebuild 

/«  policy  of  insurance,  see  Fire  In- 
surance. 

Rebuttal,  i  g,  1093 

Rebutter,  ig,  1093 

Recapture,  2,  730 

Receiptor,  ig,  mi 

Receiptors,  8,  565 

Receive,  19,  1131 

In  the  sense  of  "approved,"  19,  1132 
Joint  tenants  and  tenants  in  common, 

ig,  1131 

May  receive,  14,  984 

Statute     against    fraudulent     convey- 
ances, ig,  1131 

Statute  of  Anne,  ig,  1131 
Recesses,  20,  456 
Reciprocal,  20,  456 
Recite,  20,  471 

Reciting  a  statute,  4,  331 
BecklesB,  29,  116 

Distinguished  from  wilful,  3,  372 
Recklessness,  20,  471 
Becognlzance,  20,  471 

See    Bail;  Bond;    Breach   of   the 
Peace;  Contracts;  Suretyship. 

Definition,  20,  471 

Distinguished  from  bond,  20,  472 

Scire  facias,  20,  472 

Summons,  20,  472 
Reconvention,  20,  472 
Record 

Debt  of  record,  5,  160 

"Recorded,"  3,  194 
Recordum,  20,603 
Recourse 

Without  recourse,  29,  528 
Recover,  20,  604 
Recovery,  20,  604 

Judgment  for  a  penalty,  20,  606 

Judgment  obtained  by  defendant,2  0,607 

Whether  money  obtained  by  compro- 
mise of  a  suit  is  "  recovered,"  2  o,  604 
Rectification,  s,  705 
Rectifier,  20,  607 
Rectify,  20,  607 
Rector,  20,  776 
Reddendum,  see  Deeds, 
Redeem,  20,607 
Red  tape,  20,  641 
Beeds 

Manufacture  of  reeds,  14,  261 
Reexchange,  2,  316 
Befer 

Refer  to,.  14,  616 
References 

Notes  and  references,  16,  786 

With  reference  to,  14, 616 
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Refine,  20,  713 
Refinement,  20,713 
Reformatory,  20,  721 
Refusal 

Distinguished  from  neglect,  16,  385 

Refusal  of  property,  20,  721 
Refuse,  20,  721 

Distinguished  from  fail,  7,  659 

Neglect  or  refuse,  16,  385 

Object  or  refuse,  17,2 
Registered 

Registered  voters,  20,  722 
Registration,  20,  721 
Regular,  20,  722 

Regular  and  irregular  conventions,  2  i, 

997 

Regular  depot,  stopping-place,  station, 
20,  722 

Regular  election,  20,  722 

Regular  proceedings,  20,  722 

Regular  session,  20,  723 

Regular  station,  i  g,  909 
Regulate,  20,  723;  21,  295 
Regulate    commerce,    see     Interstate 

Commerce. 
Regulation,  20,  725 

Reasonable  regulations,  i  g,  1078 
Rehearing,  20,  725 
Reimburse,  20,  725 
Reinstate,  20,  725 
Rejoin,  20,  725 
Rejoinder,  20,  725 
Relate 

Relate  to,  14,  6i6 
Relation  or  Relative,  20,  738 

See   Family  ;    Kindred  ;    Next  of 
Kin. 

Scope  of  the  term,  20,  738 

Whether  wife  relation  to  her  husband, 
20.738 
Relatives 

Mutual  insurance,  16,  51 
Relevant,  20,  768 
Relict,  20,  768 
Religion,  20,  769 

See  Religious  Liberty;  Religious 
Societies. 
Religious 

Buildings  for  religious  worship,  2 ,  604 
Religious  purposes,  20,  772 
Religious  worship,  20,  828 
Relocate,  13,  995 
Rem 

In  rem,  10,  324 
Remain,  20,  828 
Remainder,  1 1 ,  914 

Distinguished  from  reverter,  2  i ,  345 
Remand,  20,  971 
Remarkable 

Most  remarkable  places,  i  5,  886 
Remate,  20,  971 
Remedy,  20,  970 

Adequate  remedy,  20,  974 

Application  for  admission  to  the  bar, 

20.973 
Cumulative  remedies,  20,  974 
Like  remedies,  1 3 ,  664 
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Mechanics'  lien,  20,  973 

Obligation  to  guaranty  a  rigfit  or  in- 
demnify against  a  wrong,  20,  973 

Power  and  duty  of  legislature  to  pro- 
vide means  to  pay  and  to  pay  state 
debts,  20,  971 

Right  distinguished  from  remedy,  20, 

974 
Specific  remedy,  20,  974 
Remembrance,  20,  974 
Remissness,  20,  974 
Remitter,  20,  975 
Remittitur,  20,  975 

See   Error,   Writ   of  ;  Justice   of 
THE  Peace  ;  New  Trial. 
Remote,  see  Proximate  and  Remote 
Cause. 

Remote  damages,  20,  975 
Removal 

Improper  removal,  10,  241 
Remove,  20,  1031 
Render,  20,  1032 

Rendering  distinguished  from  entering, 

20,  1032 
Statutes  limiting  time  within  which  an 
appeal  or  writ  of  error  may  be  taken, 
20,  1033 
Rendered,  12,  41 

Distinguished  from  Entered 
Justice  of  the  peace,  12,  466 
Rendering  distinguished  from  entering, 

I2.4S9 
Rendering  judgment  a  judicial  act,   12, 

474 
Rendering 

Rendering  Judgment 

Justice  of  the  peace,  12,  459 
Renew,  20,  1034 
Renewal 

Bills  and  notes,  20,  1034 
Rent 

Certain  rent,  3,  58 

Net  rent,  16,488 

Rents  and  profits,  19,  259 
Rented,  20,  1035 
Repair,  20,  1039 

In  policy  of  insurance,  see  Fire  In- 
surance. 

Drains  and  sewers,  20,  1040 

Erection,  alteration,  or  repair,  i ,  497 

Habitable  repair,  9,  257 

Improve  distinguished  from  repair,  20, 
1040 

Ordinary  repair,  1 7 ,  273 

Repair  of  churches  in  statute  of  char- 
itable uses,  3,  130 

Street  and  highway  repairs,  29,  1040 

To  repair  building,  20,  1039 
Repay,  20,  1040 
Repealing  clause,  3,  279 
Replace 

In  policy  of  insurance,  see  Fire  In- 
surance. 
Replenish,  20,  1040 
Repleviable,  20,  1043 
Replevy,  20,  1043 
Replication,  21,2 
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Report,  2  1,2 
Represent,  21,4 
Representation 

Promise     and     representation     distin- 
guished, 19,  283 
Ecpresentative,  21,  16;  29,  436 

In  congress,  i  o,  323 

Legal  representatives,  16,  48,  706;  21, 
17;  27,6s 

Next  personal  or  legal  representative, 

1  6 ,  706 

Personal  Representative,  1 8,  407  ;  21,17 
See     Executors     and     Adminis- 
trators. 
Real  representatives,  21,  17 
Representative  of  deceased  person,  2  i,  16 
Representing,  21,19 
Reprieve,  21,  19 

See  generally.  Pardon  ;  Sentence. 
See  Respite. 

Different  kinds  of  reprieves,  21,19 
Distinction  between  a  suspension  and 

a  reprieve,  2  i,  20 
Whether  courts  maj'  reprieve,  2  i ,  19 
Republic,  2  1 ,  20 

Distinguished  from  monarchy,  21,  20 
Repugnancy,  21,  20 
Reputable,  2  i ,  20 
Reputation,  3,  156;  21,  20 

Character  distinguished  from   reputa- 
tion, 2  I,  21 
Distinguished  from  character,  2  i ,  1047, 

1049 
General  reputation,  3,  114 
Repute,  2  1 ,  20 

Reputed  ownership  distinguished  from 
apparent  ownership,  8 ,  868 
Reputed,  2  i,  21 
Request,  21,22 

Precatory  words,  see   Precatory 

WokDS. 
Requested  by  mail,  21,  22 
"  Request  "  equivalent  to  "  demand," 

2  I,  22 
Require,  2  i ,  22 

As  occasion  shall  require,  17,  28 

In  a  mandatory  sense,  2  i ,  23 

In  sense  of  necessary,  2 i,  23 

Required  to  testify,  2  i ,  24 

"Take"   in   the   sense   of    "require," 
25,  2 
Required,  1 1,  370 
Requisition,  2  i,  24 
Res,  2  I,  24 
Rescript,  2 1 ,  97 
Rescue,  2  i ,  97 
Reservation,  2 1 ,  97 

Distpguished  from  exception,  7,  113 
Reserve,  2  i,  97 
Resettle,  21,  98 
Reside 

Come  to  reside,  3,  314 
Resident — Residence,  21,  122 

S^eDoMicii-;  Non-Residence. 

Actual  residence,  i,  186;  21,  125 

Compared  with  domicil,  5,  858 
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Compared  with  inhabitancy,  2  i ,  125 

Corporation  as  resident,  21,  123 

Distinguished  from  domicil,  21,  124 

Dwell,  6,  100 

Legal  residence,  21,  125 

Place  of  abode,  18,  464 

Residence,  2  i,  122 

Residence  in   one  state,  domicil  in  an- 
other, 5,  858 

Residence  of  corporations,  2  i ,  124. 

Resident  freeholder,  2  i ,  122 

Resident  taxpayers,  21,  122 

State  as  resident,  21,  123 

Two  places  of  residence,  21,  123 

Whether  synonymous  with  "  citizen- 
ship," 21,  125 
Residing,   i  7,  29 
Residuary,  21,  125 
Residue,  2  i ,  125 

All  the  rest  and  residue,  i ,  489 

Whether  it    includes    real  as  well  as 
personal  property,  21,  126 
Residuum,  21,  T26 
Resignation,  21,  126 

5ee  Abdicate;     Officers;     Public 
Officers. 
Resist,  21,  126 
Resort,  2  i ,  286 
Resources,  2  i ,  286 
Respect,  2  i ,  286 

With  respect  to,  14,  616 
Respectable,  2  i ,  287 
Respite,  2  i,  287 
Respondeat  superior,  2  i ,  287 
Respondent,  21,  287 
Responsible,  21,  290;  29,  867 

Lowest  responsible  bidder,  2  i ,  291 
Rest,  1 1,  914;  2  I,  291 

All  the  rest  and  residue,  i,  489 
Restaurant,  21,  291 

Distinguished  from  inn,  3,  305 
Restore,  2  i,  294 
Restrain,  2  i,  295 
Restraint,  3 ,  762 ;  2  i ,  295 

Held  equivalent  to  "constraint,"  1,  169 

Restraint  l>y  Legal  Process 
In  bill  of  lading,  a,  232 

Restraint  of  princes,  2,  232 
Restraints  of  person,  14,  378 
Restrictive  indorsement,  21,  295 
Retail,  21,  296 
Retailer,  1 1 ,  756 
Retain,  2 1 ,  296 

Retaining-  lien^  see  Attorney    and 
Client. 
Retainer,  2  i ,  296 
Retire,  2  i,  297 
Retrocession,  21,  299 
Return,  21,  300 

Due  return,  6,  42 

Returned  including  filed,  7,  963 
Revel,  2  I,  300 
Revendication,  21,  300 
Reverse, 

Reverter,  2  i ,  349 
Review,  2 1 ,  349 
Revise,  2  i ,  349 

Vol.  II. 


Words  and  Phrases. 


INDEX-DIGEST. 


Words  and  Phrases. 


Ridgling,  21,  404 
Rigging,  2  1 ,  404 
Right,  2  3 ,  441 

Own  right,   17,  298 

Right,  debt,  or  duty,  23,  406 
Right  heirs,  2  i ,  404 
Right  in  action,  2  i ,  404 
Right  of  action,  2  i ,  404 
Right  of  common,  2  i ,  405 
Right  of  lien,  2  i,  405 
Right  of  possession,  2  i,  405 
Right  of  postliminium,  2  i ,  405 
Right  of  pl-operty,  2  i ,  405 
Right  of  search,   see   International 

Law  ;  Searches  and  Seizures. 
Rigtats,  21,  406 

Due  rights,  6,  42 

Legal  rights,  3,  824 

Rights  in  personam  and  rights  in  rem, 
3>  824 
Rights  of  conscience,  2  i ,  407 
Rights  to  trial  by  jury,    see    Consti- 
tutional Law. 
Ring,  2  1 ,  407 
Ringing  up,  21,  408 
Ringleader,  2  i ,  408 
Riotous,  21,  411 
Riprap,  21,  411 
Rising,  2  I,  411 
Bisk,  21,  411^ 

See  Fire  Insurance. 

Owner's  risk,  17,  300 

Port  risk,  14,  3471  18,838 
River 

Bed  of  river,  z ,  160 

Main  branch  of  a  river,  2,  514 

Main  river,  14,  i 
Road,  16,  965;  21,  412 

See  Bridges;  Crossings;  Highway; 
Law  of  the  Road  ;  Private  Way; 
Streets. 

By-road,  see  By-Road. 

Compared  with  way,  21,  412 

In  maritime  law,  2  i ,  413 

In  sense  of  railroad,  2  i ,  413 

On  the  road,  i  7,  1S7 

Private  road,   2  i ,  413 

Public  road,  21,  413 

Roadbed,  21,  413 

"  Road"  equivalent  to  "public  road," 

21.413 

Roadway,  2  i,  413 
Bobbers 

Bobbers  and  Thieves 

In  bill  of  lading,  2,  238 
Rock 

Rock  in  place,  15,  531 

Manufacture  of  rocks,  14,  261 
Rogue,  21,  435 
Roll,  21,435 
Rolling  stock,  2  i,  435 
Room,  2 1 ,  436 

Private  room,  i  9,  95 
Roots,  2  1 ,  436 
Round,  2  I,  436 
Rout,  21,  436 
Route,  21,  436 
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Rovers,  14,  378 

In  bill  of  lading,  2 ,  238 
Royalties,  2  i ,  437 
Rubbish,  2  i ,  437 
Rudely,  2  i ,  437 
Rule,  2  I,  437 

Rules  of  course,  2  i ,  439 
Rules  of  Court,  2  i ,  437 

Conclusiveness    of    court's    instruc- 
tions, 2  1 ,  437 
Conflict  with  constitution  of  law  of 

the  land,  21,  438 
Custom,  2  I,  43S 
Definition,  2  i,  437 
Discretion  of  court,  2  i ,  438 
General  and  special,  2  i ,  437 
In  general,  2  i ,  437 
Irregularity  in  a  particular  case,  24, 

438 
Necessit}-  of  written  rules,  2  i ,  438 

Rules  of  decision,  5,  349 

Rules  of  property,  20,  439 
Rule  days,  2  i,  439 
Rule  nisi,  2  i ,  439 
Rules  absolute,  20,438 
Rumor,  2  i,  439 

Rum,  see  Intoxicating  LiquoRS. 
Run,  2  1 ,  439  \ 

Running  account,  2  i ,  439 

Running  along,  2 ,  504 

Running  days,  5,  544 

Running  free,  16,  294 

Running  Switch,  2  i ,  439 
See  Flying  Switch. 

Running  to,  19,  834 
Rust 

In  bill  of  lading,  2,  236 

Sabbath,  2  i ,  440 

See  Sunday. 

Sabbath  for  Sunday,  10,  547 
Sacrifice,  2  i ,  440 
Ssevitia,  2  i ,  440 
Safe 

"  Safe  and  convenient,"  26,  188,  190, 
201,  202 
Safe  conduct,  21,  440 
Safely,  21,  441 ,  442 

Physical  safety,  14,  345 

Political  safety,  14,  345 
Safe  port,  2  i ,  442 
Said,  2 1 ,  442 

See  Aforesaid. 

Said  company,  3,  366 

Said  county,  I  o,  592 

Said  defendant,  5,  517 
Sail,  2  1 ,  443 
SaUlng 

Final,  7,  965 
Sailor,  2  i ,  443 

Sailors'  point,  i  8 ,  736 
Salable,  i  5 ,  3o7 ;  2  i .  443 
Salary 

Definition  of,  i,  396 

Distinguished  from  wages,  28,  514 

Salary  and  allowance,  i,  494 

Wages  distinguished  from,  2  i,  443 
Vol.  II. 


Words  and  Phrases. 


INDEX-DIGEST. 


Words  and  Phrases. 


WORDS  AND  PHRASES— Co«i'rf 

S^le  note,  2  i,  443 
Saloon,  2 1 ,  661 

Distinguished    from    dram   shop,   ai, 
662 

Saloon  and  bar,  2,  121 

Saloon  purposes,  21,  662 
Saloon  keeper,  15,  306;  21,  662 
Salt,  14,  330 
Same,  2 1,  712 

In  the  same  manner,  14,  252 

Same  cause,  3 ,  46 
Same  offense,  see  Jeopardy. 
Same  Transaction 

As  used  in  codes,  1 1,  1009 
Sample,  2  i ,  713 
Sanction,  2  i,  713 
Sand,  I  5,  501 
Sane,  2  i,  713 
Saponification,  15,  260 
Satisfaction,  7,  81 

Contract  of  teacher,  2  i ,  762 

Distinguished  from   performance,   18, 
299 

Satisfaction  piece,  21,  713 
Satisfactory,  21,714  ' 

Condition  that  the  goods  sold  shall  be 
"satisfactory"   to    the    vendee,     3, 

'      433 

Municipal  work,  15,  11 13 

Satisfactory  cause,  3,  46 

Satisfactory  evidence,  a  i,  715 
Satisfied,  21,  715 
Satisify,  2  i,  714 
Save 

Save  harmless.,  see  Indemnity  Con- 
tracts. 
Saved,  21,  715 

Saving dause,  3,  279;   23,436 
Saw 

May  saw,  14,  984 
Say,  2  1 ,  742 

Say  about,  2  i ,  544 

Say  from,  21,  544 

Say  not  less  than,  2  i,  544 
Scaffold,  6,  809 
Scaling  laws,  2 1 ,  742 
Scenery,  2 i,  747 
Schedule,  2  i ,  747 
Schism,  20,  810 

Synonymous  with  "division,"'  5,  724 
Schoolhouse,  g,  780 
Scienpe,  2  i ,  849 
Science  or  art,  7,  80 
Scienter,  2  i ,  850 
Scilicet,  21,  851 
Scintilla  of  evidence,  21,  851 
Scold,  21,  880 
Scope,  2  1 ,  880 
Scot  and  lot,  2 1 ,  880 
Scrawl,  2  1 ,  880 
Screened 

Screened  coal,  i  5 ,  "595 
Screened  coal,  15,  506 
Scrip,  2  1 ,  880 
Script,  21,  881 
Scrivener,  2  i ,  881 
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Scroll,  21,  881 
Sea,  21,  881 

See  Perils  of  the  Sea. 

Beyos..  the  Seas 

Limitation  of  actions,  13,  741 

"Dangers  of  the  sea,"  3,  148 

High  seas,  9,  361 

Perils  of  the  Sea,  2 ,  234,  240 
In  bills  of  lading,  2,  233 

Sea  grounds,  9,  62 
Sea-Letter,  2 1 ,  S82 

Distinguished  from  passport,  18,19 
Seams 

Seams  of  coal,  3,  313 
Seashore,  22,  778 

Near  the  seashore,  16,  366 
Season,~25,  1043,  1044 
Seated,  2  i,  981 
Secondary,  2  i,  983 
Second  cousin,  4,  462 
Secret,  2 i ,  994 

Secret  disposition,  2  i,  994 
Secrete,  2 i ,  994 

In  postal  laws,  2  i,  994 
Sectarian,  2  i ,  1006 
Section,  2  i,  1006 
Secular,  a  i ,  1006 
Secure,  a  i ,  1006 
Security,  a  i ,  1007 

Collateral  security,  3,  311 

Due  security,  6',  42 

Good  security,  8,  1360 

Security  or  effects,  6,  190 

Valuable  security,  28,  44 
Security  to  keep  the  peace,  see  Surety 

TO  Keep  the  Peace. 
SecuS,  a  I,  1008 
Sedge  flat,  21,  1008 
Sedition,  a  i ,  1008 
See,  see  Damage. 
Seed 

Fresh  seed,  8,  980 

Garden  seeds,  8,  1095 

Seed  barley,  a,  125 
Seeking,  2 1 ,  1057 

Seeking  a  livelihood,  13,  931 
Seem,  2  i,  1057 
Seisin,  2  1 ,  1057 

Distinguished  from  possession,  26,  25 

Livery  of  seisin,  i  3 ,  934 
Select,  2  I,  1057 

Equivalent  to  "appoint,"  I,  631 
Sell,  2  1 ,  1064 

Attempt  to  sell,  3,  205 

Carrying  to  sell,  3,  19 

Dispose  of,  5,  703 

Distinguished  from  give,  1 1 ,  702 

Grant,   bargain,  sell,   and    convey,   4, 
130 

Manufacture  and  sell,  14,  364 

Sold  and  conveyed,  4,  131 
Semble,  21,  1064 
Seminary,  a  i ,  1064 
Send,  13,  1 178  ;  21,  1064 
Senior,  21,  1064. 
Sense 

Popular  sense,  i  8,  837 
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Separate 

Separate  examination,  2  i ,  1088 

Separate  trade,  14,  670 
Sepulcher,  22,  91 
Serial  associations,  2,  607     " 
Serious,  22,  105 

Serious  bodily  liarm,  22,  105 

Serious  disease  or  sickness,  22,  105 
Servant,  14,  305 

See  Master  and  Servant;  Menial. 

Bookkeeper,  14,  305 

Contractor,  14,  305 

Overseer,  14,  305 

Reporter,  14,  305 

Secretary,  14.  30S 
Serve,  22,  106 
Service,  22,  106 

For  his  services,  8,  92 

Like  services,  1 3 ,  664 

Personal  services,  18,  407 

Since  last  entering  service,  12,  905 
Servient,  22,  208 
Servile,  22,  208 

Servile  labor,  22,  208 
Servitude,  22,  208 

Distinguished  from  easement,  22,  20S 
Session,  22,  208  ' 

5ee  Adjourn;  Term. 

Next  session,  16,  703 
Set,  22,  209 

Set  aside,  22,  209 

"  Set  fire  "  in  arson,  i ,  760 
Settle,  g,  891 ;  22,  466 

Come  to  settle,  3,  314 
Settled 

Settled  minister,  22,  491 
Settlement,  2  2 ,  488 

See  Account  Stated  ;  Compositio^t 
WITH  Creditors;  Marriage  Set- 
tlements ;  Poor  and  Poor  Laws. 

Agency,  22,  489 

Conveyancing,  22,  490 

Distinguished  from  payment,  2  2 ,  489 

Final  settlement,  7,  965 

Last  legal  settlement,  12,  907 
Settlers,  1 5 ,  584 

Distinguished  from  occupant,  17,  30 
Settling,  5 ,  862 
Settling-day,  23,  701 
Sever,  22,  491 
Severable,  22,  491 

Severable  contracts,  see  Contracts. 
Several,  22,  491 
Severalty,  see  Estates. 
Severance,  22,  491 

See  Joinder  of  Parties. 

Joint  tenants,  22,  492 
Severe,  2  2 ,  492 

Severe  illness,  22,  492 
Sexual 

Sexual  intercourse,  1 1 ,  379 
Sexual  Intercourse 

Equivalent    to    carnal    knowledge,    2, 

735 
Shall,  16,  I 
See  May. 
Directory,  14,  984 
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Mandatory,  14,  985 

Mandatory  or  directory,  23,  470 
Sham  Answer 

Definition  of,  i ,  600 
Share,  22,  492 

Shareholders,  22,  492;  23,  781 
Sharp,  22,  493 
Shave,  22,493;  23,  701 
Sheep,  2  2 ,  493 

See  Animals. 
Shells 

Manufactures  of  shells,  14,  262 
Ship,  2,438 

Insurance   of  ship   as  covering  ship's 
charts,  3,  138 

Loading  offshore,  14,  331 

Ship's  husband,  3,  668 
Ship  or  Ships 

Marine  insurance,  14,  333 
Ships  and  shifting,  see  Tov(fAGE;  TuGS 

AND  Tows. 
Shock,  22,  777 
Shoes,  22,  777 
Shoot,  22,  777 
Shooting,  22,  777 

Shooting  at  a  mark,  22,  777 
Shop,  22,778;  25,  144 

Machine  shop,  13,  1195 

Synonymous  with  "store,"  12,  793 
Shore,  22,  778;  26,  I 

See  Beach. 

Boundaries,  22,  779 

Equivalent  to  "beach,"  22,  779 

Extended  meaning,  22,  779 

Greatest  tide,  22,  779 

In  a  conveyance,  22,  779 

Ordinary  tide,  22,  779 

Seashore,  22,  778 
Short 

Short  entrj',  6,  649 
Short  sales,  23,  718 
Should,  22,  780 
Show,  22,  780 

See  Theater. 

Distinguished  from  indicate,  22,  780 

In  the  sense  of  exhibition,  2  2 ,  780 
Shyster,  22,  780 
Sick,  22,  780 
Sickness,  22,  780 

Last  sickness,   12,  907;   16,  1006;  22, 
780 

Serious  sickness,  22,  log 

Sickness  or  disease,  5,  683 

Whether  insanity  is  sickness,  22,  780 
Side,  22,780 

Bounded  by  the  side   of   a   road,   lane, 
etc.,  2 ,  507 ;  2  2 ,  781 

Imports  proximity,  22,  781 

Set  aside,  22,  209 

Side  of  the  street  as  boundary,  2,507 

Sides  of  a  railroad,  22,  781 
Sign,  22,  781 
Sign  and  Signing,  5 ,  441 

Mark  as  signature,  S>  441 
Signature,  2,  318;  22,  781 

As  to  ivho  determines  genuineness,  see 
Questions  of  Law  and  Fact. 
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Signature —  Confd 

Of  fublic  officers,  see  Public  Offi- 
cers. 

Christian  name,  22,782 

Countersign,  22,  782 

Distinguished  from  subscribed,  22,  7S2 

Includes  mark,  14,  457;  22,  781 

Initials,  22,  781 

Printed  signature,  22,  782 

Synonymous  witli  execution,  7,  117 

Various  instruments,  22,  782 
Signing  judgment,  22,782 
SUent 

Silent  veto,  2  8 ,  447 
Silk 

Manufacture  of  silk,  14,262 
Silver  plate,  22,  783 
Similar,  2  2 ,  783 

Distinguished  from  "  in  the  similitude," 
22,  783 
Similar  description,  2  i ,  303 
Similiter,  2  2,  783 
Similitude,  22,  7S3 
Simple  contract,  2  2, 7S4 
Simple  larceny,  22,  784 
Simple  trusts,  22  ,  784 
Since,  22,  785 

Since  last  entering  service,  12,  905 
Sine  die,  22,  785 
Single,  2  2 ,  785 

Single  sitting,  22,  785 

Single  woman,  22,  785 
Single  bill  or  bond,  22,  785 
Singular,  22,  785 

Singular  and  plural,  22,  785 
Sister,  22,  786 
Sit,  2  2 ,  786 

Sit  in  any  case,  3,  30 
Site,  22,  786 
Sitting,  22,786 

Single  sitting,  22,  785 

Sitting  equivalent  to  term,  22,  786 
Situate,  22,  787 
Situation,  2  2 ,  787 

Loss  of  situation,  13,  1056 
Situs,  22,  787 

Skating-rink,  13,  535;  22,  788 
SkUl 

Care  and  skill,  2,  732 
Skins,  14,  330 
Slay,  2  2 ,  795 

Lying  in  wait,  1 3 ,  627 
Slight 

For  slight  negligence,  see  Compara- 
tive Negligence;  Negligence. 
Slip,  22,  801 
Slough,  22,  801 
Sluice  dam,  22,  802 
Smart  Money,  2  2 ,  802 

Sec  Exemplary  Damages. 
Smoke,  22,  802 

See  Nuisances;  Street  Railways. 
Smuggle,  22,802 
So,  22,  803 
Sober,  22,803 

Sober  and  temperate,  1 1,  706 

1172 


Soil,  22,  834 
Sojournment,  22,834 
Solar,  22,  834 
Sold,  2  2 ,  834 

Sold  and  conveyed,  25,  173 
Sold  note,  2  2 ,  834 
Sole,  2  2,  834 

Own  sole  use,  i  7,  298 
Solely,  22,  834 
Solemnize,  22,  835 
Solemnly,  22,  835 
Solicit,  22,  835 

Solicit  and  incite,  4,  331 
Solicitation,  22,  835 
Solicitor,  22,  836 
Solicitor-general,  22,  836 
Solitary,  22,  836 

Solitary  confinement,  22,  836 
Solvency  ,2  2,  837 

Does  solvency  import  that   a  debt  is 
collectible  hy  legal  means  ?  2  2 ,  837 

Solvency  of  bank,  22,  838 

Solvent  debtors,  22,  837 
Somnambulism,  22,  838 
Son,  22,838 

First  son,  8,22 

My  brother's  son,  i6,  log 

My  son,  16,  in 

Other  sons,  17,  284 
Soon,  22,  83S 

"As  soon  after  as  it  is  practicable,"  i, 

324 
As   soon  as  conveniently    may  be,  4 

103 
As    Soon   as   Possible,    22,    839;    29, 

918 

See  As. 
As  soon  as  they  c6nvenientl3'  can,  22, 

839 
Soon  as  possible,  in  insurance  policies, 

7,  1049 
Sound,  1 1 ,  370 ;  2  2 ,  839 

Sound  and  disposing  mind  and  mem- 
ory, see  Testamentary  Capacity. 

Sound  health,  22,  840 
Sound  in  damages,  22,  840 
Soundness 

Horses,  9,  761 
Sound  order,  1 1 ,  370 
Sounds,  22,  840 
Southerly,  2,  508 
Sow,  9,  417 
Span,  22,  840 
Spanish 

Spanish  dollar,  5,  855 
Span  of  horses,  2  2 ,  840 
Spare,  22,  891   ■ 
Speaker,  22,  891 
Speaking,  22,  891 
Speaking  demurrer,  22,  891 
Special,  1 3 ,  980 ;  22,  891 

For    the    constitutionality    of   special 
statutes,  see  Constitutional  Law. 

Special     and     extraordinary    circum- 
stances, 9,  207 

Special  bailiffs,  see  Bailiff. 

Special  case,  3,  29 
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Special  Cases,  3 ,  23 

Actions  of  assumpsit,  3 ,  25 
Actions   to   foreclose  mortgages,  3, 

23 
Not  cases  at  law,  3,  25 
Proceedings   to   obtain   partition   of 

lands,  3,  25 
Taking  the  recognizance  of  bail,  3, 

2S 

Special  property,  19,  288 
Special  acceptance,  2  2 ,  891 
Special  appearance,  i,  183 
Special  assumpsit,  22,  891 
Special  case,  22,  903 
Special  damages,  2  2 ,  903 
Special  finding,   22,  903 
Special  indorsement,  22,  903 
Special  issue,  2  2 ,  903 
Sfecial  judge,  see  Judge. 
Special  jury,  see  Jury. 
Special  law,  22,,  904 
Special  legacy,  2  2 ,  904 
Special  liens,  22,  904 
Specially  hazardous,  9,  317 
Special  motion,  see  Motion. 
Special  partner,  22,  904 
Special  partnership,  22,  904 
Special  plea,  22,  905 
Special  pleas,  4,  772 
Special  privileges,  22,  905 
Special  proceedings,  22,  905 
Special  Property,  2  2 ,  905 

See  Property. 
Special  trusts,  see  Simple  Trusts. 
Specialty,  5,  165;  22,  905 

Examples,  22,  905,  go6 

Judgments,  2  2 ,  905 

Ijiabilities  created  by  statute,  22,  905 

Statute  of  limitations,,  22,  905 
Special  Verdict,  2  2 ,  906 

See  Verdict. 
Specie,  22,  906,  907 

Goods,  specie,  and  effects,  6,  190 
Specific,  22,  907 
.  Specific  remedies,  20,  974 
Specifically,  22,  907 
Specification,  22,  907 
Spe'ech 

Liberty  of  speech,  13,  513 
Speed 

All  practicable  speed,  ig,  i 

Moderate  speed,  16,  291 

With  all  convenient  speed,  3,  146;  4, 
loi,  102 
Speedy 

Speedy  trial,  3,  732 
Spelling  "aganst"  instead  of  "  against," 

i°>  515 

Spile,  23,  IS 

Spirituous  liquors,  29,  516 

Spoliation,  see  Alteration  ;  Altera- 
tion OF  Instrument. 

Spread  eagle,  23,  701 

Spring,  23,  15 
See  Subterranean  Waters. 

Spurious,  23,  16 

Square,  23,  16 
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Squatter,  23,  16 
Stab,  23,  17 

Distinguished  from  cut,  4,  870 
Stack,  23,  17 
Stage 

Stage-coaches,  3,  287 

Stage  driver,  6,  31 
Stage-coach,  23,  17 
Stakeholder,  23,  18 
Stale  demand,  23,  18 
Stamps,  23,  18 
Stand,  23,  18 
Standing  by,  23,  19 
Start,  23,  41 
State 

Foreign  state,  8 ,  281 

Into  the  state,  1 1,  566 

Out  of  the  state,  i  7,  290 

State  of  cultivation,  4,  953 
Stated 

Brief  statement,  see  Brief. 

Case  stated,  see  Case  Agreed. 

Statement  on  appeal,  see    Settled 
Case  on  Appeal. 

Brief  statements  in  Maine  statutes,  2, 
566 
Statement,  23,  72 

Statement  or  certificate,  3,  60 

Within  a  statute,  23,  72 
Stationary,  23,  113 
Stationery,  23,  113 
Statute  mile,  1 5 ,  389 
Statute  of 

Bargain,  meaning  of  the  term  as  used 
in  statute,  2,  122 
Statutory  debt,  5,  165 
Steal,  3,  16/;  9,758;  23,  5SS 

See   Larceny;    Receiving   Stolen 
Property  ;  Rewards. 
Stealing 

Larceny,  20,  442 
Steamboats,  ^,  439 
Steam-dredge,  28,  440 
Steamship,  I4>333;  23>  555 
Steer,  3,43;   12,  812;  23,  555 
Step-children,  3,  232 

stm 

Still  living,  13,  971 
Stock 

Effects,   stock,  books,  and  book-debts, 
6,194 

Live  and  dead  stock,  5,  114 

Livery  stock,  i  3 ,  970 

Live  stock,  1 3 ,  928 

Ordinary  stock,  17,  273 

Stock  in  trade,  25,  145 

Stock  in  trade  and  insurance  policies, 
7,  1006 

Stock  on  hand,  g,  262 ;  23,  900 
Stockholder 

Member,  23,  781 

Subscriber,  23,  781 
Stock  in  trade,  23,  899 
Stock  (live),  23,  6g8,  700 
Stone,  15,501;  23,902 
Stop  orders,  23,  713 
Stoppage,  2  3 ,  903 
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Stopplng-FIace 

Usual  stopping-place,  i  g ,  go8, 909 ;  2  7, 

915 
Store,  2,  677;  2  3,  934;  25,  144,  145 

See  Shop. 

An  ice-house,  23,  934 

Bakery,  23,  935 

Desk  room,  23,  934 

In  burglary  law,  2 ,  677 

In  store,  10,  3215 
I        Provisions  and  stores,  ig,  299 

Saloon,  2  3 ,  935 

Storehouse,  23    935 

Synonymous  with  shop,  12,793 

Where  necessarily  a  building,  23,934 
Store  fixtures,  23,  935 
Storm,  23,  937 
Story,  23,  938 

Three-story,  7,  1005 
Stove- works,  29,  850 
Straddle,  23,  701,  725 
Stranding,  2  3 ,  938 

Case  in  which  vessel  was  held  not  to 
have  been  stranded,  23,  938 

Case  in  which  vessel  was  held  to  have 
been  stranded,  23,  938 

Definition,  23,  938 

Examples,  2  3 ,  938 

Whether  a  peril  of  the  sea,  1 4 ,  376 
Stranger,  23,939 
Strategy,  2  3 ,  939 
Straw  bail,  23,  939 
Stray,  23,  939 
Stream,  2  3 ,  939 

Natural  state  of  the  stream,  16,  220 
Street 

Cross-street,  4,  905 

In  any  street,  10,  325 
"  Strike,"  15,658 
Strong 

With  a  strong  hand,  2g,  519 
Struck,  24,  139 
Structure,  24,  139 

Ornamental  structure,  17,  277 
Stultify,  24,  140 
Stump,  24, 140 
Subcontractor,  24,  140 
Subject,  24,  140;  26,  556 

Distinguished  from  object,  6,  732 

Subject  of  Action 

As  used  in  codes.  1 1,  1009 

Subject  to,  9,  962,  963 

Subject  to  a  mortgage,  15,  833 

Synonymous  with  object,  17,  i 

Treaties,  26,  556 
Subject-matter,  24,  141 
Submission,  24,  141 

Distinguished  from  consent,  i,  785 
Submit,  24,  158 
Subscribe,  24,  325 
Subsequent,  24,  342 
Subsequently,  24,342 
Substance,  24,  342 

In  substance,  10,  325 
Subsntatial,  24,  343 
Substantial  identity,  10,  729 
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Substantially,  24,  343 

Substantive,  24,  343 

Substitute,  24,  343 

Subvert,  24,  344 

Successful,  24,  344 

Successively,  24,  4S9 

Such 

In  such  manner,  14,  253 
Such  issue,  1 1,  892,  893 

Sue,  24,  489 

Suffer,  I,  173;  12,522;  24,489 
Suffer  and  procure,  2  4 ,  490 

Sufficient,  24,  490 

Sufficiently,  24,  490 

Suffocation 

In  bill  of  lading,  z,  237 

Sugar- Cane  Seed 
Grain,  8,  141 1 

Suggestio  falsi,  24,  490 

Suggestion,  24,  490 

Suit,  24,  493 
Causes  and  suits,  3,  47 
Contest  of  an  election,  24,  495 
Criminal  prosecution,  24,  493 
Eminent  domain,  6,  606 
Examples,  24,  493-496 
Foreign  attachment,  24,  494 
Garnishment,  24,  494 
Habeas  corpus,  9,  164  ;  24,  495 
Mandamus,  24,  495 
Probate  proceedings,  24,  494 
Proceedings  to  take  land,  24,  494 
Removal  of  causes,  2  o ,  986 
"  Suit"  and  "  action,"  24,  493 
Suit,  controversy,  matter,  or  cause,  3,- 

47 
Suit  for  cause,  10,  54 
Whether  applicable  to  a  defense,  24,, 

493 

Writ  of  error,  24,  496 
Suitable,  24,  496 

Suitable  for  cultivation,  4,  953 
Suit  money,  4,  319 
Sum,  24,  497 

Like  sum,  13,  664 

Sum  due,  6,  39 
Summer,  24,  508 
Summing  up,  24,  508 
SummonB,  24,  509 

May  summons,  14,  984 
Sunday 

Business 

Loaning  of  money,  2,  700 
Supercargo,  3,  318 
Superhuman 

Irresistible  superhuman  cause,  3 ,  45, 
Superintend,  24,  580 

Manage  and  superintend,  14,  87 
Superintendent,  24,  580 
Superior,  24,  580 
Supernumerary,  24,  580 
Supersede,  24,  580 
Superstructure,  24,  598 
Supervisor 

Supervisory  power,  1,629 
Supervisor  of  elections,  24,  598 
Supplicavit,  24,  705 
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Supplies,  24,  705 

Plantation  supplies,  18,  466 

Within  pauper  act,  i  8,  802 

Work  or  supplies,  29,  852 
Support,  II,  370;   24,  706 

See  Lateral  and    Subjacent  Sup- 
port. 

Means  of  support,  3,  263 

Support  and  education,  6,  156 

Support  and  take  care  of,  2,  732 
Supports,  24,  707 
Suppose,  24,  707 

Suppose  and  believe,  2,  165 
Suppress,  2  I,  29s;   24,707 
Surcharge  and  falsify,  24,  713 
Surefooted,  24,713 
Surface,  24,  895 

Surface  lot,  13,  1162 
Surplus,  24,  957 

Surplus  earnings,  23,  613 
Surrebutter,  24,  970 
Surrejoinder,  24,  970 
Survive,  24,  1027 
Surviving 

Issue  surviving,  1 1 ,  903 

Oldest  surviving  son,  17,  180 
Survivor,  1 1,  914 
Survivors 

Wlien  Bead  "Others,"  2 9,  490 
Examples,  29,  490-493 
In  general,  29,  490 
Justified  by  context,  29,  490 
Suspect,  24,  1032 

Suspect  and  believe,  2,  165 
Suspend,  24,  1032 
Suspension 

Distinction    between    suspension    and 
reprieve,  2 1 ,  20 
Suspicion,  24,  1032 
Sustaining 

Maintaining  and  sustaining,  14,3 
Sviramp,   24,  1033 
Swear,  24,  1033 
Swearing 

False  Swearing,  7,  661 
See  Perjury. 
Sweat,  2,  235 

In  bill  of  lading,  2,  235 
Swindle,  24,  1033 
Swine,  9,  417 
Symbolical 

Symbolical  delivery,  21,  jjo 
Symbolic  delivery,  see  Sales. 
Synallagmatic  contract,  24,  1034 
Syndic,  24,  1034 
Syndicate,  24,  1034 

I 
Take,  25,  I 

Take  and  carry  away,  see  Larceny. 

Taking-  for  public  use,  see  Eminent 

Domain. 

Appeal,  25,  2 

Application  to  personalty,  25,1 

For  purposes  of  prostitution,  25,2 

Game,  25,1 

In  the  act  of  adultery,  25,  2 

In  the  sense  of  "require,"  25,2 
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Take  effect,  6,  171;  25,  2 

"Take"  in  the  sense  of  "arrest,"  25,  i 

Taken  as  true,  25,2 

Taken  in  invitiim,  25,2 

"Taking"  and  "destroying,"  25,  1 

Taking  for  public  use,  25,1 

Transfer  of  dominion  or  control,  25,1 

Whether     "take"     sj'nonymous    with 
"steal,"  25,  I 
Taking,  24,  85 
Taking  in  abduction,  i,  22 
Taking  out  of  the  possession,  i ,  23 
Taking  unlawfully,  14,  378 
Tales,  25,2 
Talesman,  25,3 
Tallage,  25,  3 
Tallow 

Tallow-chandler,  2,  721 
Tariff,  25,3 
Tavern,  10,  591;  11,  5,725;  25,  3,4 

Synon3'mous    use     of     terms    "inn," 
"  tavern,"  and  "hotel,"  11,6 
Taxed 

Taxed  cart,  3,  20 
Teach,  25,741 
Teacher,  25,  741 
Team,  25,  741 

Exemption  statutes,  2  5 ,  742 

Harness  and  vehicle,  25,  743 

One  horse,  25,  742 

Teamwork,  25,  743 

Whether  driver  is   part  of  team,  25, 
742 
Teams,  7,  138 
Teamster,  2  5 ,  743 
Tear 

Wear  and  tear,  29,  37 
Teller,  25,893 
Temperate,  25,  893 

Sober  and  temperate,  1 1 ,  706 
Tempest,  25,  894 
Temporary",  25,  894 
Tenancy,  2  5 ,  894 
Tenancy  at  sufferance,  2  5 ,  894 
Tenancy  at  will,  25,894 
Tenant,  25,  895 
Tenantable,  2  5,  896 
Tenement,  25,  944 

See  Lodgings  and  Apartme;nts. 

Examples,  2  5 ,  944-946 

In  general,  25,  944 

Part  of  house,  25,  945 

Popular  sense,  2  5 ,  945 

Technical  sense,  25,  945 

Tenement  house,  9,  780;  13,  1015 

Wharf,  25,  945 

Whether  building  identical  with,  25, 
946 
Tenements,  2,  678;  ig,  1033;  29,  403 
Tenendum,  25,  944 
Tenor,  8,  503;  25,  946 

Effect,  6,  170 

In  general,  2  5,  946 

Manner  and  form,  25,  947 

Popular  sense,  25,  947 

Purport  distinguished  from,  25,  947 
Tent,  2  5 ,  947 
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Tenure,  25,948 
Tenure  of  office,  2  5 ,  94S 
Term,  g,  210;  22,  786 

First  term,  8,  22 

Officer's  term,  ig,  562* 

Terms  cash,  3,  34 
Terminate  25,  952 

Terminating  society,  2,  606 
Terminer,  25,  952 
Terminus,  25,  953 
Terre-tenant,  25,  952 
Terrier,  2  5 ,  953        ^ 
Terror 

Circumstances  of  terror,  3,  240 
Test 

Test  oaths,  see  Ex  Post  Facto  Laws. 
Testament,  25,  970;  2g,  125 
Teste,  25,  10 1 8 
Testimonj',  12,  367;  25,  1019 
Test  paper,  25,  1019 
Textile 

■    Textile  fabrics,  14,262 
That 

For  that,  8,  94 
The,  25,  1019 

The  company,  3,  366 
Theft,  25,  IOS4 
Theft  bote,  4,  657 
Their,  g,  415  ;  25,  1054 
Then,  25,  1055 

Issue,  1 1,  908 

Then  and  there,  25,  1056 

Then  living,  2  5 ,  1056 
Thence,  25,  1056 
Then  living,  i  i,  912-914 
There 

Then  and  there,  25, 1056 

There  afterwards,  1,324 
Thereafter,  25,  1057 
Therefore  he  brings  suit;  25,  1057 
Therein,  25,  1057 
Thereon,  25,  1058 
Thereupon,  25,  1058 
These,  25,  ioi;8 
Thief,  14,  378";  25,  1058 

Common  thief,  3,  347 

Marine  insurance,  14,  332 

Bobhers  and  Thieves 

In  a  bill  of  lading,  2,  238 
Thing,  25,  1058 

Things    necessary   for   cultivation,  4, 
953 

Valuable  thing,  28,  44 
Think,  25,  1058 
Third  or  thirds,  2  5 ,  1059 
Third  party,  25,  1059 
This,  23,  1059 
Thoroughfare,  25,  1059 
Thoroughly  dried,  25,  1059 
Thousand,  25,  1060 
Thread,  25,  1060 
Threat  of  accusation,  i,  143 
Threat  to  accuse,  i ,  143 
Three-story,  7,  1005;  25,  1073 
Threshing-machine,  25,  1073 
Throat.  25,  1073 
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Through,  25,  1073 

Into,  through,  or  under,  1 1,  566 
Thrust,  25,  1074 
Ticket,  25,  1074 
Tidal  Bivers,  26,  i 

See      BouNDAKiES;      Navigable, 
Watkrs  ;     Water    and    Water- 
courses. 
Tidal  -waters,  see  Navigable  Waters  ; 

Seaweed  ;  Shore. 
Tide,  26,  I 

Neap  tides,  16,  365 

Tide  land,  26,1 
Till,  26,  2,  9 

See  Until. 

Computation  of  time,  26,  9 

Examples,  26,  9,  10 

Intention  of  the  parties,  26,9 

"Till"  Including  day   to  which  it  is 
prefixed,  26,  9 

Whether  inclusive  or  exclusive  of  day 
to  which  it  refers,  26,9 
Tillage,  26,2 
Timber,  1 1 ,  370 ;  2  6 ,  2 

See  Trees. 

License   to  cut,  see  Logs  and  Lum. 

BER. 

Measure  of  damages,  see  Damages. 

Replevin  for  timber,  see  Replevin. 

Restraining  cutting,  see  Injunction, 

See  Logs  and  Lumber. 

Timber  culture  and  timber  lands,  seQ 
Public  Lands. 

Trespass  for  cutting,  see  Trespass. 

Waste  in  cutting,  see  Waste. 
Time 

For  the  time  being,  8,  93 

From  time  to  time,  8,  982 

In  usual  and  customary  time,  5,  545 

Long  time,  1 3 ,  1050 

Time  of  peace,  18,  255 
Time,  Averments  as  to 

Year,  10,  584 
Timepiece,  26,  14 
Tlppling-house,  26,  18 
Title 

Perfect  title,  i  8,  299 
To,  26,  10 

From  and  to,  26,  49 

Line   from  one   object  to  another,  2, 
SOI 

Whether  inclusive  of  its  object,  26,  49 
Tobacco 

Granulated,  26,  50 
"To  be  employed,"  3,  148 
To  bring  to  port,  2,  568 
Together 

Lewd  and  lascivious  cohabitation  and 
conduct,  1 3 ,  279 

Live  together,  1 3 ,  929 
Token,  see  False  Tokens. 
Toll,  see  Bridges  ;  Ferries  ;  Logs  and 

Lumber;  Turnpikes. 

Distinguished  from  freight,  26,  51 

Intermediate  tolls,  1 1,  430 
Ton 

Distinguished  from  cargo,  i  3 ,  974 
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Tonnage 

Registered  tonnage,  14,  332 
Tonnage  duties,  see  Taxation. 
Tools 

Common  tools,  3,  347 

Complicated  machinery,  26,  70 

Dentist's  tools,  26,  71 

Examples,  26,  71 

Exemption  from  Execution,  7,  135 
Illustrations,  7,  137  . 
What  are  tools  within  exemptions, 
7,  136 

Exemption  laws,  26,  69  I 

Gin  and  grist  mill,  26,  70 

Hunter's  gun,  26,  71 

In  a  policy  of  insurance,  26,  69 

Instruments  used  in  husbandry,  26,  70 

Lawyers,  2  6,  71 

Musical  instruments,  26,  70 

Patterns  used  in  manufacturing,  26,  69 

Physician's  instruments,  26,  71 

Sawmill,  26,  70 

Suspension  of  operation,  26,  71 

Threshing-machine,  26,  70 

Tools  where  the  trade  has  been  aban- 
doned, 26,  71 

Watches,  26,  70 

Whether  confined   to   manual   imple- 
ments, 26,  69 

Whether  tools  must  be  absolutely  nec- 
essary, 26,  69 

Working-tools,  26,  70;  29,  853 
Top 

In  the  sense  of  apex,  i,  613 
Total  Lobs 

In  fire  insurance,  7,  1049 
Town 

Town  lot,  13,  1 163 
Toys,  21,  303 
Traclis,  ig,  780 
Tract,  13,  1163 
Trade,  26,  226 

Coasting  trade,  3,  288 

Course  of  business  or  trade,  4,  445 

Due  course  of  trade,  6,  40 

Exemption  &om  Exedution 

Of  tools  of  a  debtor's  trade,  7,  135 

Foreign  trade,  8,  2S1 

Payable  in  trade,  i  8,  146,  187 

Separate  trade,  14,  670 

Stock  in  trade,  23,  899;  25,  144,  145 

Trade  of  living,  1 3 ,  971 

Trade  or  business,  2 ,  700 
Tiader 

Insolvency  law,  1 1,  171 
Trading 

Trading  or  other  public  company,  3, 
366 
Traffic,  26,  528 
Train 

For  this  day  and  train  only,  8 ,  93 

Ordinary  train,  17,  274 
Transaction,  7,  48;  26,  529 

Personal  transactions,  1 8 ,  407 

Same  Transaction 

As  used  in  codes  with  reference  to 
joinder,  1 1 ,  1009 
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Transfer,  26,  529 

Baggage  transfers,  26,  529 
Transport,  26,531 
Transportation 

In     interstate    commerce     laws,     il> 
560 

Transportation  company,  3,  366 
Travail,  26,  531 
Travel,  26,  531 
Traveled  place,  26,  531 
Travelers 

Within    the    exemptions    of    statutes 
against  carrying  concealed  weapons, 

3,  4'i 
Traveling  by  public  or  private  convey- 
ance, 1 ,  92a 
Traverse,  26,  532 
Treasury,  26,  539 
Tree,  8,  78 
Trees,  27,  831 
Trespass 

Permanent  trespass,  18,334 
Triaa 

Course  of  the  trial,  4,  446 

Final  trial,  7,  965 
Trimmings,  26,  710 
Trouble,  26,  710 
True,  2  6,  858 

True  owner,  26,  858 

True  value,  26,  858 
True  value,  2  i ,  303 
Truly 

Distinguished  from  fairly,  7,  660 
Trunk,  26,  858 
Trust 

Ofiices  of  trust,  1 9,  392 

Place  of  trusts  or  profit,  i  8,  465 

Public  trust,  i  g,  303 
Truth,  2  7 ,  323 

Fact  in  truth,  7,  658 
Tuition,  27,  323 
Tumbling,  27,323 
Tumult,  27,  323 
Tumultuous,  27,  323 
Turbary,   27,  323 
Turn 

Loading  in  turn,  13,  976 
Turn-out,  27,  323 
Turnpike 

Turnpike  company,  3,  366 
Turnpike  road,  see  Turnpike. 
Tutor,  27,  350 
Twelve  months,  27,  350 
Type 

Plain  type,  18,  465 

Ullage,  27,  350 

Ultimate,  27,  350 

Umpire,  27,  419 

Unavoidable,  27,  419 

Unavoidable  accident,  27,  420 
Unavoidable   casualty,    12,    133;    27 
419 

Unbecoming,  27,  420 

Uncompleted,  27,  422 

Unconstitutional  law,  3,  671 
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Under,  17,294;  27,422 

Into,  through,  or  under,  1 1,  566 

Provision  that  acts  under  a  statute  shall 
not  be  actionable,  23,  418 

Under  balance,  2,  63 

Under  their  hands,  g,  262 

Within  or  under,  29,  522 
Under  and  subject  to,  g,  962,963 
Understand,  27,445 
Understanding,  27,  445 

Express  understanding,  7,  539 
Understandingly,  27,  446 

Equivalent  to  "  freely  and  voluntarily,'' 
I,  169 
Undertaking,  27,  446 
Undertook,  27,  451 
Underwood,  27,  451 
Underwriter,  27,  451 
Undivided,  27,  451 
Unfairly,  27,  517 
Unfinished,  27,  517 
Unfit,  27,517 
Unknown,  2  7 ,  694 
Unlawful,  2g,  117 
Unlawful  distinguished  from  feloniously, 

4,  752 

Unlawfully,  g,  629;  19,956;  27,  696 
Feloniously,  27,  696 
Indictment;  27,  696 
Unlawfully  and  maliciously,  27,  696 
Unlawfully,  illegally,  and  wrongfully, 

27,  696 
Unlawfully   inflicting  grievous  bodily 
harm,  2  7 ,  697 

Unlawfully  distinguished  from  knowing- 
ly, ",522 

Unlawfully  for  "  injuriously  and  wrong- 
fully," 10,547 

Unlawfully  in  indictment,   i  o,  597 

Unless,  27,  697 

Unliquidated,  13,  846 

Unload,  13,974;  27.697 

Unloading 

In  bill  of  lading,  2,  238 
Loading  and  unloading,  13,  974 

Unmarried,  27,  697 
Issue,  1 1,  911 
Unmarried  and  without  issue,   1 1 ,  909 

Unmarried  woman,  21,  1051 

Unoccupied,  2,425;  27,  697 

Unpaid,  27,  697 

Unreasonable,  27,  698 

Unseated,  see  Seated. 

Unsound,  27,  698 

Unsuitable,  27,  698 

UntU,  4,  29s;  26,  9;  27,  696 
See  Till. 

Computation  of  time,  26,9 
Examples,  26,  9,  10 
Intention  of  the  parties,  26,9 
"  Until "  excluding  day  to  which  it  re- 
fers, 26,  9 
Whether  inclusive  or  exclusive  of  day 
to  which  it  refers,  26,9 

Untried 
Causes  remaining  untried,  3,  47 
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Untrue,  27,  698 
Unused,  27,  699 
Unusual,  see  Usual. 
Unwilling,  27,  699 
Up,  27,  699 

Follow  up,  8,  75 

Lying  up,  13,  627,  1194 

Made  up,  13,  1198 
Upon,,  26,  49;  27,  699 

Upon  and  along,   i ,  496 
Us,  27,  699 
Use,  27,  907 
•     For  the  use,  8,  94 

Free  use,  i  7,  29 

Loan  for  use,  1 3 ,  978 

Own  use,  I  7,  298 

Popular  use,  18,  837 

Use  and  occupation,  27,  908 
Used 

Manufactured  and  used,  14,  264 
Useful,  I  8,  62  ;  2  7,  908 
Usefulness,  27,  908 
User,  27,  908 

Adverse  user,  1,  226 
Usual,  2  7,  915 

Usual  and  customary^ 2 7,  915 
■    Usual  course  of  business,  27,  915 

Usual  medical  attendant,  13,  637;  27, 

915 
Usual  place  of  business,  27,  915 
Usual  place  of  residence,  22,  149,  150, 

Usual  stopping-place,  ig,  908, 909;  27, 

91S 
Usuance,  27,  916 
Usufructuary,  27,  916 
Usurped  power,  27,  916 
Usurper,  2  7 ,  916 
Usurpers,  19,  396 
Utmost 

Utmost  care,  2 ,  732 ;  1 1 ,  62 
Utmost  care,  28,1 
Utter,  28,  I 
Utterly 

Utterly  lost,  13,  1054 

Vacancy,  28,  i 

When  vacancies  shall  happen,  9,  301 
Vacant,  28,  i 

Temporary  vacancy,  28,  4 

Vacant  lands,  28,  34 

Whether  a  newly    created    oiEce    is, 
28,  2 
Vacate,  28,  i 
Vacation,  28,  34 

Vadium  mortuum,  15,  728;  2  8,  36 
Vadium  vivum,  28,  36 
Vagabond,  28,  36 

See  Vagrancy. 
Vague,  28,  43 
Validity,  7,  818;  28,  44 
Valuable,  28,  44 

Valuable  article,  28,  44 

Valuable  mineral  deposits,  15,  520 

Valuable  papers,  28,  45 

Valuable  things,  2,  713;  28,  44 
Valuable  consideration,  28,  45 
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Valuation,  28,  46 
Value,  2,  79s;  28,  46 

Burglary,  28,  47 

Distinguished  from  income,  2  8 ,  46  . 

Eminent  domain,  28,  47 

Exchangeable  value,  7,  116 

Full  cash  value,  2  8 ,  48 

Gaming,  28,  47 

Importing  valid  consideration,  28,48 

Larceny,  28,  47 

Money  value,  15,711 

Par  value,  17,  311 

What  are  articles  of  value,  2,  794  1 
Value  received,  28,  48 
Vault,  28,  62 
Vegetable,  28,  62 
VeMole,  28,  63 

Carriage  as,  2,  735 
Vein,  15,  501;   28,  65 
Vein  compared  with  lode,  1 5,  504 
Vend,  28,  65 

Venditioni  exponas,  2  8,  66 
Venire  facias,  2  8 ,  199 
Ventre  inspiciendo,  28,  200 
Verdict 

Verdict  against  law,  i  2,  956 
Verify,  28,  439 
Verily,  28,  439 
Vermin 

In  bill  of  lading,  2,  240 
Versus,  28,  439 
Very,  2  8 ,  440 

Very  fast,  7 ,  813 
Vessel,  2,  438 ;  2  8,  440 

Foreign  vessel,  8,  281 ;  28,  441 
Vest,  28,  442 

Synonymous  with  "accrue,"  i,  143 
Vested,  2  8 ,  442 
Vesture,  g,  358 
Veteran,  28,  444 
Vice-consul,  28,  449 
Vicinage,  12,  336;  28,  449 
Vicinity,  13,  980;  16,  485;  25,  520;  28, 

449 
Vicious,  28,  450 
Victim,  28,  451 
Victuals,  9,  310;  28,  451 
View 

On  view,  17,  188 
VUlage,  15,  953;  28,454 

Distinguished  from  precinct,  ig,  3 
ViUe 

Synonymous  with  "town,"  26,  98 
Vinous  spirits,  i,  716 
Vintner,  28,  456 
Violation 

Violation  of  law,  12,  529 
Violence,  28,  470 

Irresistible  violence,  1 1 ,  845 
Violent,  28,  471 
Violently,  28,  471 

Substitution  of,  for  "by  force"  in  in- 
dictment, 2,  704 
Virtue,  3,  156 

Provision  that  acts  by  virtue  of  a  stat- 
ute shall  not  be  actionable,  23,  418 
Visible,  28,  472 
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VlTum 

Viyum  vadium,  15,  729 
Voluntary,  23,  441 ;  28,  478 
Voluntary  assignment,  28,  479 
Voluntary  manslaughter,  2  8 ,  499 
Volunteer,  28,  449 
Vote,  2  8 ,  499 

Casting  vote,  3,  36 
Voters,  15,  1279;  28,  SOI 

See  Elections. 

Majority  of  voters,  15,  1279 

Qualified  voter,  28,  501 
Voucher,  2  8 ,  506 
Voyage,  28,  508 

Voyage  policy,   see   Marine   Insur- 
ance. 

During  the  voyage,  6,  100 

Foreign  voyage,  8,  281 

Voyages  aforesaid,  i,  320 
Vuggof  ore,  15,  S06 

Wager,  28,  509 

Synonymous  with  bet,  2 ,  185 

Wager  and  bet,  28,  511 
Wagering  contract,  28,  513 
Wager  policy,  28,  513 
Wages,  28,  513 

See  Salary. 

Counsel  fees,  28,  515,  516 

Current  wages,  28,  514 

Distinguished  from  earnings,  28,  516 

Maritime  law,  28,  515 

Salary  distinguished  from  wages,  2  i , 
443;  28,  514 
Wagon,  7,  138;  28,  520 

Distinguished  from  cart,  3,  20 

Exemptions,  28,  521-523 

Pleasure  carriage,  28,  520 

Wagon  work,  29,  852 
Walt 

Lying  in  wait,  13,  627,  1193 
Walking,  28,  592 
Wall,  28,  593 
Want,  28,  594 
Wanton,  28,  594 

Wanton  distinguished  from  wilful,  3,  372 
Wantonly,  10,598;   27,696;  28,596 
Wantonness,  28,  597 
War 

War  arms,  3,  409 
Wares 

Goods,  wares,  and  merchandise  tuithin 
the  statute  of  frauds,  see  Frauds, 
Statute  of. 
Wash  sales,  23,  701 
Watch,  1 1 ,  984 

Good  watch,  8,  1361 
Watchman 

Fire  insurance,  1 1,  290 
Water 

High- water  mark,  29,  25 

Lot  under  water,  i  3,  1163 

Low-water  mark,  2g,  26 

On  water,  i  7,  189 
Water-mark,  29,  24 
Waybill,  29,  27 
Way -going  crops,  29,  28 
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Ways,  29,  28 
Weapon,  29,  33 

Concealed  weapon,  29,  36 

Dangerous  weapons,  29,  33,  35 

Deadly  weapon,  29,  33 

Sharp    and    dangerous    weapon,   29, 

36 
Wear 

Wear  and  tear,  12,  1019 
Wear  and  tear,  29,  37 
Wearing- Apparel,  29,  38 

Necessary  wearing-apparel,  29,  41: 

Revenue  laws,  29,  42 
Week,  2  9,43 

Once  a  week,  2  g ,  43 
Weighage,  29,  48 
Weight 

Excessive,  7,  114, 
Weight  of  Evidence 

Distinguished  from  burden  of  proof,  2, 

Weir,  29,  58 

Well,  29,58 

Welsh  mortgage,  29,  59 

West 

Due  west,  6 ,  42 

Out  west,  17,  290 
Wharf 

Whether  a  tenement,  25,  945 
Wharf-boat,  2,  438 
What  Passes  Under  General  Bequests 

All  I  am  worth,  i,  487 

All  my  estate,  i ,  487 
When,  29,  103 
Whenever,  29,  104 
Whisky,  29,  104 

See  Intoxicating  LiquoRS. 
Whistling,  29,  105 
White,  29,  105 
White  person,  29,  105 
Whoever,  29,  107 
Wholesale,  29,  107 
Wholly  destroyed,  29,  109 
Widow,  29,  no 

Mutual  insurance,  16,  51 

Whether  a  divorcee  may  be  a  widow, 
5,840,841 
Widower 

Divorced  man  as  widower,  5,  841 
Widowhood 

During  widowhood,  6,  100 
Wife,  29,  112 

Devise  to  "  my  wife,"  9,  798 

Man  and  wife,  I4i  86 

My  wife,  16,  in 
Wilful,    3.  372;     4,   681;     14,  99Si   29, 

113 

Reckless     distinguished     from,      29, 
116 

Wilful  neglect,  16,  386 
Wilful  distinguished  from  corruptly,  29, 

117 
Wilful  distinguished  from  malicious,  29, 

116 
Wilful  distinguished  from  unlawful,  29, 

117 
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WUfully,  4,  644,  747;  10,  598 

Knowingly  and  wilfully,  1 2 ,  524 
Wilfully  and  maliciously,  14,  7 

Wilfulness 

Distinguished     from     negligence,     4, 

80 
Indictment  for  perjury,  i  8,  316 

wming 

Ready  and  willing,  i  9,  971 
WlUs 

Expressions   held    to   carry   a   fee,    I, 
487 

What  Passes  Under  General  Bequests 
Of  all  my  property,  i ,  487 
Wind,  29,  516 
Windmill,  29,  516 
Window,  29,  516 
Wine,  29,  516 

See  Intoxicating  Liquors. 
Winner,  29,  517 
Winning,  15,  599 
Wish,  29,  518 
With,  29,518 

With  all  convenient  speed,  4,  loi 

With  each  other,  i  3,  279 

With  reference  to,  14,  616 

With  respect  to,  14,  616 
With  all  faults,  29,  519 
With  a  strong  hand,  29;  519 
With  effect,  29,  519 
Withheld 

Expressly  withheld,  7 ,  582 
Withhold,  29,  520 
Within,  I  5,  1231;  29,  521 

Navigation  within,  18,446 

Property   within    the    state,    25,   144, 

145 

Statute  of  limitations,  29,  522 

Within  a  certain  time,  29,  524 

Within  jurisdiction,  12,  316 
Within  or  under,  29,  522 
Without,  29,  525 

Without  hailing  issue,  see  Issue. 
Without  fault,  29,  526 
Without  Prejudice,  5,  384;  29,  527 

Letters,  13,257 
Without  Eecourse,  19,  1124;  29,  528 

Parol  evidence,  29,  529 
Without  the  jurisdiction,  29,  526 
With  quick  child,  29,  519 
Wittingly,  29,  S46 
Woman,  29,847 

Included  in  the  term  "man,"'  14,  86 
Won,  15,506;  29,847 
Wood,  14,  262;  29,  847 

Standing  wood,  29,849 

Wooden  buildings,  2,604 
Woodhouse,  29,847  1 

Woods,  29,  847 
Wool 

Manufacture  of  wool,  14,  262 
Words,  29,  849 
Work,  29,  850 

Ordinary  work,  17,  274 

Wagon  work,  29,  852 

Work -horse,  29,  854 

Work  or  supplies,  29,  852 
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Workable 

Workable  coal  seam,  3,  288 
Workable  coal  seam,  3,  288 
Working 

Working  a  colliery,  3,  314 

Working-cattle,  3 ,  44. 

Working-days,  3 ,  149 
Working-cattle,  3.  44;  ^Si  SSS 
Working-days,  5,  544 
Working- tools,  29,  853 
Workman,  2  9,  989 
Workmen,  I2,  532 
Works,  29,  850 

Stove-works,  2  g,  850 

Works,  mines,  manufactory,  2g,  850 
Worms,  14,  378 
Worn,  29,  9go 
Worrying,  2  9 ,  990 
Worship,  29,  990 

Business  meeting,  2  9 ,  990 

Camp  meeting,  29,  ggi 

Christmas  tree  festival,  29,  991 

Place  of  worship,  i  8,  465 

Public  worship,   1 9,  304 

Religious  worship,  20,  828 
Worth 

Money's  worth,  15,  711 
Wound,  29,  9gi 

Blow,  2  9,  992 

Breaking  a  bone,  29,  992 

Bruise,  29,  992 
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Stab,  cut,  or  wound,  29,  992 

With  the  hand,  29,  992 
Wreck 

Flotsam,  8,  72 
Writ,  29,  996 
Write,  29,  996 
Writing,  29,  996 

Sufficient  -u/riting  to  constitute  a  deed, 
see  Deed. 

Lead  pencil,  29,  996 

Paper,  29,998 

Photographs,  29,  998 

Print,  29,  997 

Stamping,  29,  997 

Stenography,  29,  998 

Telegraph  and  telephone  messages,  2  9 , 
998 
Writing  obligatory,  17,  4 
Written  instruments,  1 1 ,  275 
Wrong,  29,  1000 
Wrongfully,  27,  696;  29,  lOOO 

Yard,  29,  1000 

Year,  29,  looi 

Yearling,  29,  looi 

Yielding  and  paying,  29,  1002 

Yoke,  29,  1002 

Yoke  of  oxen,  7,  138 
Younger 

Younger  children,  3,  234 
Youth,  29,  1002 
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